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July  25,  1872. 

HIGH  COURT  OP  JUSTICIARY. 

Advocate  v.  William  Edward  Bradbury. 

•n —  Locus  delicti  —  A  domiciled  Englishman  was 
L  with  having,  by  means  of  letters  written  and  posted 
and,  induced  persons  in  Scotland,  on  false  pretences, 
ird  goods  to  him  for  which  he  did  not  intend  to  pay — 
le  High  Court  of  Justiciary  in  Scotland  had  jurisdic- 
try  the  panel  As  Scotland  was  the  country  in  which 
ired  persons  suffered,  and  in  which  the  fraudulent  in- 
pervading  the  whole  incidents  of  the  crime  took  effect, 
as  a  locus  delicti  there. 

—Indictment — Falsehood,  Fraud,  and  Wilful  Impost- 
n  indictment  charging  the  panel  with  **  falsehood, 
ad  wilful  imposition,"  in  so  far  as  he  '*  having  formed 
ileot  and  felonious  scheme  of  obtaining  "  articles  the 
f  of  others  '*on  false  pretences  without  paying  or  in- 
to pay  therefor,  and  appropriating  the  same  to  "  his 
s  and  purposes,  objected  to  as  irrelevant,  because  the  cir- 
ices  as  set  forth  amounted  at  most  to  a  fraud  effected 
air  dealing  in  private  transactions,  which  was  no 
D  England,  where  the  fraud  was  conceived  and  the 
appropriated,  and  also  that  there  was  no  mention  in 
I  of  the  assumption  of  a  false  character  or  giving  of  a 
>ry,  the  only  crime  charged  being  an  intention  not  to 
Objection  repelled. 

Edward  Bradbury  was  indicted  and  accusecl — 
>eit,  by  the  laws  of  this  and  of  every  other  well- 
realm,  falsehood,  fraud,  and  wilful  imposition  is  a 
1  heinous  nature,  and  severely  punishable :  yet  true  it 
erity,  that  you  the  said  William  Edward  Bradbury 
of  the  said  crime,  actor,  or  art  and  part :  in  so  far  as 
id  William  Edward  Bradbury,  having  formed  a  fraudu- 
ilonious  scheme  of  obtaining  carts,  dogs,  agricultural 
s,  and  other  articles,  the  property  of  another  person 
arsons,  on  false  pretences,  vrithout  paying  or  intending 
i-efor,  and  appropriating  the  same  to  your  own  uses 
ses ;  and  (1.)  Thomas  Stibbings,  slater  and  chimney- 
low  or  lately  residing  in  High  Riggs,  Edinburgh, 
vertised  in  the  Scotsman  newspaper:,  published  in 
I  on  12th  August  1871,  that  he  had  a  setter  bitch  for 
rou  having,  in  iirosecution  of  your  said  scheme,  under 
i  William  Broadbent,  written,  or  caused  to  be  written, 
litted  by  post,  to  the  said  Thomas  Stibbings,  a  letter, 
1  August  1871,  inquiring  the  lowest  price  for  the 
,  and  the  said  Thomas  Stibbings  having,  in  answer  to 
tter,  written  to  you,  the  said  William  Edward  Brad- 
ter,  addressed  to  you  under  the  name  then  assumed 
William  Broadbent,  stating  the  price  of  the  said  bitch 
^hich  letter  you  duly  received  ;  and  you  having  fur- 
■osecution  of  your  said  scheme,  on  or  about  the  16th 
;ust  1871,  written  and  transmitted,  or  caused  to  be 
d  transmitted  by  post,  from  Lower  Openshaw,  in  the 
Lancaster,  in  England,  or  from  some  other  place,  the 
place  being  to  the  prosecutor  unknown,  a  letter  ad- 
the  said  Thomas  Stibbings  in  the  following  or  similar 

*  Oresham  Street,  Lower  Openshaw, 
Augt.  16th,  1871,  Lancashire, 
lave  yrs  of  yesterday  in  reply  to  which  I  beg  to  say 
end  on  the  Setter  Bitch  to  my  address  aiid  drop  me  a 
Name  to  say  when  she  leaveis  and  how  I  may  remit ; 
V, — NO.  I. 


for  same  (£4.  0.  0.)  I  am  Sir  Yrs  Respecty,  Wm  Broadbent,' — 
which  letter  last  above  libelled  having  been  duly  delivered  to 
and  received  in  course  of  post,  or  shortly  thereafter,  by  the  said 
Thomas  Stibbings,  at  his  said  address  in  High  Riggs,  Edinburgh, 
you  did,  by  the  style,  terms,  and  tenor  thereof,  and  of  the  pre- 
vious letter  above  libelled,  written  by  you  to  the  said  Thomas 
Stibbings,  and  which  are  to  be  produced  in  evidence  against 
you  at  your  trial,  wickedly  and  feloniously,  falsely,  fraudulently, 
and  wilfully  represent  and  pretend  to  the  said  Thomas  Stibbings, 
and  induce  him  to  believe,  that  you  intended  to  become  a  hona 
Ude  purchaser  of  the  said  bitch,  and  that  you  would  pay  the 
price  thereof  on  delivery,  or  on  demand  of  payment,  or  shortly 
thereafter ;  and  the  said  Thomas  Stibbings,  on  the  faith  that 
you  were  a  honajide  purchaser,  and  would  pay  the  price  of  the 
said  bitch  as  aforesaid,  did,  on  or  about  the  18th  day  of  August 
1871,  at  or  near  the  Caledonian  Railway  Station  in  Edinburgh, 
deliver,  or  cause  to  be  delivered  to  some  person  to  the  prosecutor 
unknown  in  the  service  of  the  Caledonian  Railway  Company, 
for  conveyance  to  you  at  the  address  given  by  you  at  Lower 
Openshaw  aforesaid,  the  said  bitch,  the  property  or  in  the  law- 
ful possession  of  the  said  Thomas  Stibbings,  and  the  said  bitch 
was  accordingly  conveyed  to  and  delivered  to  you  at  Gresham 
Street,  Lower  Openshaw  aforesaid,  or  at  the  railway  station  at 
Ashbury,  in  the  parish  of  Ardwick,  and  county  of  Lancaster, 
on  or  about  the  19th  day  of  August  1871,  or  shortly  thereafter; 
and  the  same  was  fraudulently  received  by  you  and  appropriated 
to  your  own  uses  and  purposes,  and  you  have  not  since  paid, 
and  you  did  not  intend  to  pay  the  said  Thomas  Stibbings  the 
price  of  the  said  bitch,  and  the  said  Thomas  Stibbings  has  thus 
been  defrauded  by  you." 

There  were  eleven  other  charges  of  a  similar  natare, 
the  modus  operandi  in  each  case  being  almost  exactly  the 
same. 

It  was  objected  for  the  panel — 

That  he  ought  not  to  plead  to  this  indictment,  on  the  ground 
(1.)  that  the  Court  of  Justiciary  in  Scotland  had  no  jurisdiction 
to  try  the  offence;  and  (2.)  that  the  indictment  was  irrele- 
vant. 

(1.)  The  panel  was  an  Englishman,  and  was  charged  with 
having,  while  resident  in  England,  formed  a  fraudulent  scheme, 
and  in  pursuance  thereof  written  from  thence  various  letters  to 
persons  in  Scotland,  ordering  goods  to  be  forwarded  by  them  to 
him  in  England.  These  letters  were  charged  as  having  been 
written  in  England,  posted  there,  and  so  transmitted  to  Scot- 
land. The  goods  were  said  to  have  been  sent  off  by  the 
parties  from  Scotland  and  received  by  the  j^anel  in  England. 
That  being  the  state  of  affairs  as  charged,  this  was,  if  a  crime 
at  all,  a  crime  committed  in  England  alone,  and  in  that  case 
the  Scotch  Criminal  Court  had  no  jurisdiction.  Criminal  juris- 
diction was  purely  territorial,  never  extending,  except  in  the 
case  of  piracy,  beyond  the  legal  boundary  of  the  country  in 
which  the  crime  was  committed.  The  conception  of  the  fraudu- 
lent scheme  did  not  constitute  the  crime ;  the  intention  must 
pass  into  an  overt  act  in  order  to  complete  it.  The  overt  act 
here  was  the  writing  and  posting  of  the  letters  ;  that  alone 
could  complete  the  offence,  and  that  was  done  in  England. 
From  the  moment  of  posting  the  letters  the  act  was  completed 
and  irrevocable ;  there  was  thereafter  no  locus  pcenitentice.  It 
was  settled  law  that  the  crime  libelled  was  completed  whenever 
the  fraudulent  letter  had  been  put  into  the  post-oifice,  even 
although  the  goods  ordered  were  never  delivered  to  the  writer, 
success  not  being  necessary  to  the  fraud.  It  had  also  been 
decided  that  when  a  Scotchman  sent  a  swindling  letter  from 
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Scotland  into  England  and  got  goods  sent  to  him  in  Scotland, 
English  Courts  had  no  jurisdiction,  on  the  principle,  no  doubt, 
that  the  crime  must  be  held  to  have  been  committed  in  Scot- 
land. Clearly  then  this  crime,  if  a  crime  at  all,  must  be  held  to 
have  been  committed  in  England. 

(2.)  Moreover,  the  facts  libelled  amounted  at  most  to  a  fraud 
effected  by  unfair  dealing  and  imposition  upon  an  individual  in 
a  private  transaction,  which  could  not  be  made  the  subject  of 
an  indictment,  and  did  not  amount  to  a  crime  in  England.  If 
the  indictment  were  sustained,  an  Englishman  would  be  tried  in 
Scotland,  under  laws  of  which  he  was  ignorant,  for  what,  in  his 
own  country,  was  only  unfair  dealing  and  no  crime  at  alL  This 
was  not  the  most  convenient  forrnn^  and  the  panel's  defence 
would  be  next  to  impossible  on  account  of  the  expense  of  bring- 
ing witnesses. 

The  indictment  was  also  not  a  relevant  one,  as  there  was 
nothing  said  as  to  the  assumption  of  a  false  character,  or  the 
giving  of  any  false  story  ;  all  that  was  charged  was  an  intention 
not  to  pay,  and  that  is  at  the  best  a  novel  method  of  libelling 
such  a  crime. 

Replied  for  the  Crown — 

There  was  jurisdiction  in  respect  that  an  essential  element  in 
the  crime  was  committed  in  Scotland.  The  charge  was  that 
the  ])anel  had  formed  in  England  a  fraudulent  scheme  for  ob- 
taining goods  on  false  pretences,  and  vrith  the  intention  of  ap- 
propriating the  same  without  paying  therefor.  And  it  was  set 
forth  that,  in  pursuance  of  that  scheme,  he  wrote  certain  letters 
representing  himself  to  be  an  intending  bona  fidt  purchaser  of 
the  goods ;  and  that  by  means  of  that  deception  he  deceived 
and  imposed  upon  the  persons  mentioned  in  the  libel,  and  in- 
duced them  to  part  with  their  property  by  delivering  the  goods 
to  certain  persons  named  for  the  panel's  behoof.  Upon  a  ques- 
tion of  jurisdiction  it  could  be  assumed  that  that  was  a  rele- 
vantly charged  crime.  It  was  a  crime  requiring  a  series  of  acts 
for  its  completion.  There  was  the  attempt  to  defraud,  secondly 
the  taking  effect  of  that  attempt,  and  lastly  the  success  result* 
ing  from  that  taking  effect.  In  the  libel  there  was  set  forth, 
firat,  the  scheme,  the  purpose  formed,  then  the  carrying  out  of 
that  scheme  by  writing  and  posting  the  letters.  These  acts 
amounted  only  to  an  attempt  to  defraud,  which  could  have  its 
effect  only  at  the  time  when  and  at  the  place  where  these 
letters  reached  their  destination.  But  it  was  also  an  attempt 
which  was  itself  a  continuous  act ;  commencing  with  the  post- 
ing, and  continuing  throughout  the  route  over  which  the  letters 
travelled.  It  was  therefore  an  attempt  carried  out  aa  much  in 
Scotland  as  in  England.  But  further,  until  the  attempt  took 
effect,  falsehood,  fraud,  and  wilful  imposition  was  not  com- 
mitted ;  therefore  there  was  charged  in  the  next  place  the  result 
of  the  false  representations  made,  the  deception  practised,  viz., 
that  the  letters  having  been  received,  the  persons  mentioned 
were  deceived,  and  were  induced  to  and  did  send  off  their  goods. 
It  was  this  that  constituted  the  fraud  practised,  and  was  the 
essential  element  in  the  crime  charged,  and  this  took  place  in 
Scotland,  so  what  was  founded  on  was  what  was  done  in  Scot- 
land. It  could  not  be  objected  that  the  goods  were  said  to 
have  been  received  in  England.  The  delivery  to  the  railway 
carrier  was  constructively  delivery  to  the  paneL  Moreover, 
the  receipt  of  the  goods,  though  an  aggravation  of  the  crime, 
was  not  an  essential  element  in  it  It  was  no  essential  element 
in  the  relevaucy  of  charging  such  a  crime  that  benefit  had 
been  derived  from  it. 

Authorities  cited : — 

For  Panel — Kames'  Principles  of  Equity,  voL  ii.  p.  326; 
Macgregor  v.  Inglis,  16th  March  1846,  Arkley  49 ;  H.  M.  Ad- 
vocate V.  Taylor,  16th  May  1853,  an^,  voL  xxv.  p.  403,  and 
1  Irv.  230 ;  H.  M.  Advocate  v.  Jeflfrey,  16th  May  1842,  Bell's 
Notes  to  Hume,  p.  149, 1  Brown  337 ;  Russel  on  Crimes,  vol.  ii 
p.  613. 

For  the  Crown — ^Daniel  Taylor  (aupra) ;  Macgregor  r.  Inglis, 
{fswpra) ;  James  Hall  and  others,  25th  July  1849,  J.  Shaw  254; 
W.  Rodger,  8th  June  1868,  an^  vol.  xL  p.  523,  and  1  Conper 
76. 

At  advising — 

Lord  Neavks. — There  are  two  questionB  here  raised,  one  of 
jurisdiction  and  one  of  relevancy,  and  although  the  one  to  some 


extent  involves  the  consideration  of  the  other,  they  are  quite 
distinct.  There  may  of  course  be  no  jurisdiction  although  the 
libel  is  quite  relevant,  and  also  the  libel  may  not  be  relevant, 
and  yet  there  may  be  jurisdiction. 

These  cases  of  falsehood,  fraud,  and  wilful  imposition  have 
various  shades,  from  the  mere  putting  on  of  a  good  face  in  mer- 
cantile dealing  up  to  swindling.  In  dealing  with  the  question 
of  jurisdiction  we  must  take  the  whole  indictment  into  view,  and 
must  consider  also  how  Scotland  is  related  to  England,  so  as  to 
ascertain  whether  Scotland  may  be  considered  as  the  Iocub 
delicti 

The  allegation  here  made  amounts  to  not  merely  an  attempt 
to  defraud,  but  to  the  completed  crime  of  falsehood,  fraud,  and 
wilful  imposition  in  the  manner  libelled.  It  begins  with  a  scheme 
and  a  deception  successfully  practised,  followed  up  by  an  injury, 
and  to  a  certain  extent  by  accomplishment,  by  the  attaining 
of  what  was  the  object  of  the  deception  practised.  It  may 
be  that  different  parts  of  the  drama  were  enacted  on  one  side 
or  the  other  of  the  Border,  but  it  cannot  be  doubted  that  a 
party  is  amenable  to  the  law  of  Scotland,  if  he  can  be  got  hold 
of,  for  having  perpetrated  a  delict  here,  although  his  locus 
standi  may  happen  to  be  on  the  other  side  of  the  Border. 
There  may  even  be  cases  in  which  the  party  is  chargeable 
on  both  sides  of  the  Border.  Take  the  case  of  a  man  shooting 
another  who  is  on  this  side  of  the  Border,  while  he  him- 
self is  standing  upon  the  other.  There  the  result  of  the  crime 
is  intended  to  and  does  take  effect  on  this  side,  although  it  has 
its  origin  upon  the  other.  In  the  same  way,  take  the  crime  of 
forgery  where  the  forger  issues  the  forged  document  in  Eng- 
land, which  is  intended  to  and  does  take  its  effect  in  Scotland 
In  both  of  these  cases  there  is  jurisdiction  to  try  these  crimes 
in  this  country.  We  have  to  find  out  then  if  this  is  a  crime  of 
the  same  nature.  It  is  set  forth  that  the  panel  formed  a  scheme 
of  obtaining  money  upon  false  pretences,  by  holding  out  the 
appearance  of  being  a  man  of  business,  and  that,  in  pursuance 
thereof,  he  wrote  letters  containing  false  representations.  These 
were  put  into  a  channel  of  communication,  and  they  had  the  in- 
tended effect  of  inducing  certain  of  our  Scotch  lieges  to  part  with 
their  goods,  on  the  understanding  that  payment  was  to  be  made 
therefor.  The  goods  went  to  the  place  through  a  public 
channel  of  conveyance,  and  were  there  received  but  were  never 
paid  for.  I  am  of  opinion  that  that  is  a  crime  in  which  it  ii 
competent  for  the  Scotch  Courts  to  interfere,  and  that  there  is  a 
locua  delicti  here.  The  locus  in  which  a  person  injured  suffers 
has,  I  think,  to  do  with  the  locus  delicti.  The  panel  was  in 
England,  but  he  intended  to  deprive  Scotchmen  of  their  pro- 
perty without  payment.  He  issued  and  posted  letters  which 
had  that  intended  effect.  The  goods  were  sent  away,  and  no 
more  was  heard  of  them  or  their  price.  The  crime  is  one  which 
was  directed  to  or  against  this  country.  The  deceptive  instru- 
ment used,  after  being  set  in  motion,  exploded,  and  took  effect 
in  this  country,  and  the  goods  were  in  consequence  parted  with 
in  this  country  by  Scottish  subjects ;  there  is  unquestionably, 
therefore,  an  injury  which  took  place  in  Scotland,  by  the  act 
and  for  the  benefit  of  this  panel,  and  to  the  detriment  of  Scotch 
subjects.  I  think  that  is  sufScient  to  decide  where  the  locvs 
delicti  is,  even  though  it  may  also  be  possible  to  punish  a  man 
here,  who  from  Scotand  injures  another  in  England.  I  cannot 
doubt  that  this  is  a  crime  competent  to  be  tried  here,  however 
it  may  be  viewed  in  England ;  and  if  a  man  comes  with  these 
practices  into  Scotland  he  had  better  keep  out  of  sight. 

It  has  been  said  that  the  intention  not  to  pay  is  the  essential 
part  of  the  crime,  and  that  that  intention  is  formed  in  England, 
but  that  intention  is  not  separable  from  the  rest  of  the  crime. 
The  crime  oonsists  in  doing  certain  things  with  that  immoral 
and  criminal  purpose,  and  the  intention  pervades  everything 
It  foUowed  the  letters  to  Scotland. 

I  am  of  opinion,  therefore,  upon  these  grounds,  that  this  case 
is  subject  to  the  jurisdiction  of  this  Court,  in  order  that  the 
injury  that  has  been  conmiitted  against  and  suffered  by  a 
subject  of  and  in  this  country  may  be  punished.  With 
regard  to  the  relevancy  we  must  take  the  whole  indictmeot 
together.  There  is  said  to  be  a  fraudulent  scheme  in  the  panel'i 
mind  to  acquire  things  of  a  mercantile  value  without  intending 
to  pay  for  them,  and  the  whole  is  charged  as  having  been  dons 
under  that  intention.  There  is  also  the  assumption  of  namea^ 
because,  in  all  probability,  his  own  would  not  inspire  confidenoa. 
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led  the  appearance  of  a  person  likely  to  be  in  want  of 
les.  He  got  tliem  in  consequence  of  the  successful 
of  his  scheme.  It  does  not,  in  my  opinion,  matter 
jticles  reached  the  paneL  They  were  lost  to  the  owners 
es  of  fraudulent  schemes,  and  that^  according  to  the 
otland,  constitutes  crime. 

Fustice-Clebk  concurred. 

7  was  empanelled,  and  after  eyidenoe  had  been 

prisoner  was  conyicted  and  sentenced  to  5  years' 

rvitude. 

ostice-Clerk  and  Lord  Neaves. — Act,  3olicitor-General 
8.C.,   Asher,    A.D.  ;   Crown  Agent . — Alt.    CampbeU 
*Kechnie ;  Drummond  and  Mackenzie,  S.S.C.  Agents. — 
Clerk,  A.E.H. 


September  7,  1872. 

DUMFRIES  AUTIJMN  CIRCUIT. 

Majesty's  Advocate  v.  Wiluam  Richardson. 

•Minor — Objection  to  a  charge  of  perjury,  that  the 
In  which  the  alleged  crime  was  committed  was  incom- 
being  directed  against  a  minor  whose  administrator- 
was  not  called,  repelled. 

[  Richardson  was  accused  of  the  crime  of  peijnry 
JO  baye  been  committed  in  an  action  in  which  he 
nder.  After  the  evidence  was  led  it  was  objected 
anel| 

crime  of  perjury  could  only  be  committed  in  a  proper 
roceeding,  and  that  the  action  in  which  the  accused 
ed  to  have  committed  the  crime  was  incompetent, 
ected  against  a  minor,  without  calling  his  father  as 
'ator-in-law. 

ibjection  of  minority  had  not,  in  point  of  fact, 
en  in  the  action  referred  to. 

LRDMiLLAN. — I  think  that  this  objection  ought  to  be 
although  it  was  not  without  force,  and  was  most 
wrought  forward  by  the  prisoner's  counsel.  The  general 
ite  settled,  that  the  crime  of  perjury  cannot  be  com- 
r  a  witness  except  in  an  action  where  the  accused  was 
*n  and  examined  as  a  witness  in  a  court  of  law  of  com- 
risdiction.  There  can  be  no  perjury  unless  there  is  a 
dicial  proceeding.  But  there  is  a  distinction  between 
f  jurisdiction  and  a  mere  irregularity  or  informality 
(uires  to  be  pointed  out.  A  man  is  not  entitled  to 
lely  with  impunity  whenever  he  can  point  out  some  in- 
in  the  proceedings. 

Objection  repeUed, 

rdmillan.— ^c^  Eutherfurd,  A.  D. — AIL  Mair,  J.   J. 

D.O. 

September  13,  1872. 

STIRLING   AUTUMN  CIRCUIT. 

SB  Majesty's  Advocate  v.  James  Wilkie« 

t — Relevancy— Falsehood,  fraud,  and  wilfid  imposUkm 
large  of  falsehood,  fraud,  and  wilful  imposition  held  not 
t,  in  respect  that  the  indictment  did  not  sufficiently 
;  the  false  representation  alleged  to  have  been  made 
le  advantage  obtained. 

iTiLKiE  was  charged  with  the  crime  of  falsehood, 
id  wilful  imposition — 

r  as  (1.)  on  the  30th  day  of  April  1872,  or  on  one  or 
le  days  of  that  month,  or  of  March  immediately  preced- 
May  immediately  following,  in  or  near  the  house  or 
kt  or  near  Tankardhall,  in  the  parish  of  Cleish,  and  shire 
B,  then  and  now  or  lately  occupied  by  Thomas  Brand, 
then  and  now  or  lately  residing  there,  yon,  the 
lea  Wilkie,  did,  wickedly  and  feloniously,  falsely, 
Uy,  and  wilfully  represent  and  pretend  to  the  said 
Brand  and  ElizabelJi  luglia  or  Brand,  wife  of  and 
now  or  lately  residing  with  the  said  Thomas  Brand, 


or  to  one  or  other  of  them,  that  you  were  in  the  employment 
of  a  Mr.  Crawford,  a  butcher  in  or  near  Alloa,  and  that  you 
had  been  sent  by  him  to  meet  and  take  charge  of  cattle  next 
day  at  or  near  Red  Craigs  Toll  Bar,  in  the  parish  of  Dunferm- 
line, and  shire  of  Fife,  and  requested  to  be  supplied  with  food 
and  lodgings,  and  did  say  you  would  pay  for  the  same ;  and 
you  did,  by  these  or  other  false  and  fraudulent  representations 
and  pretences,  or  part  thereof,  deceive  and  impose  upon  the 
said  Thomas  Brand  and  Elizabeth  Inglis  or  Brand,  or  one  or 
other  of  them,  and  induce  them,  or  one  or  other  of  them,  then 
and  there,  to  supply  you  with  food,  and  give  you  lodgings,  in 
the  belief  that  you  would  pay  for  the  same  ;  whereas  you  did 
not  intend  to  pay  for  the  same,  and  have  not  paid  for  the  same, 
or  any  part  thereof,  to  the  said  Thomas  Brand  or  Elizabeth  IngUs 
or  Brand,  and  the  said  Thomas  Brand  was  thus  defrauded  by  you ; 
Likeas  (2.)  on  the  8th  day  of  May  1872,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  April  immediately  preceding,  or  of 
June  immediately  following,  in  or  near  the  hotel  or  other 
premises  in  or  near  Queen  Street  of  Alva,  in  the  parish  of  Alva, 
and  shire  of  Stirling,  then  and  now  or  lately  occupied  by  John 
Thomson,  temperance  hotel  keeper,  then  and  now  or  lately  resid- 
ing there,  you,  the  said  James  Wilkie,  did,  wickedly  and 
feloniously,  falsely,  fraudulently,  and  wUfully  represent  and  pre- 
tend to  the  said  John  Thomson  and  Janet  Moffat  or  Thomson, 
wife  of,  and  then  and  now  or  lately  residing  with  the  said  John 
Thomson,  or  to  one  or  other  of  them,  that  you  had  come  to  Alva 
aforesaid  to  await  the  arrival  of  cattle  from  Denny,  in  the  parish 
of  Denny,  and  shire  of  Stirling  ;  that  you  were  to  take  said 
cattle  from  at  or  near  Alva  aforesaid  to  Glen  Eagle,  in  the  parish 
of  Blackford,  and  shire  of  Perth,  and  requested  to  be  supplied 
with  food  and  lodgings  in  the  said  hotel ;  and  you  did,  by  these 
or  other  false  and  fraudulent  representations  and  pretences,  de- 
ceive and  impose  upon  the  said  John  Thomson  and  Janet 
Moffat  or  Thomson,  or  one  or  other  of  them,  and  induce  them, 
or  one  or  other  of  them,  then  and  there,  to  supply  you  with  food 
and  give  you  lodgings,  in  the  belief  that  you  would  pay  for  the 
same  ;  whereas  you  did  not  intend  to  pay  for  the  same,  and 
have  not  paid  for  the  same,  or  any  part  thereof,  to  the  said  John 
Thomson  or  Janet  Moffat  or  Thomson,  and  the  said  John  Thom- 
son was  thus  defrauded  by  you." 

Counsel  for  the  panfl  objected  to  the  relevancy  of  the 
indictment)  on  the  ground  that  the  facts  set  forth  did  not 
amount  to  the  criminal  charge  of  fraud  as  libelled. 

Lord  Justice-Clerk. —  I  am  of  opinion  that  the  objection 
should  be  sustained.  It  is  not  clear  from  the  indictment  that 
the  prisoner  obtained  the  food  and  lodgings  upon  the  strength 
of  the  false  representations  which  he  is  charged  with  having 
made,  or  that  these  were  necessarily  made  with  the  view  to  ob- 
tain a  fraudulent  advantage. 

Lord  Cowak  concurred. 

Upon  the  motion  of  the  Advocate-Depute,  the  diet  was 
deserted  aimpUciter,  and  the  panel  dismissed  from  the  bar. 

Lord  Justice-Clerk  and  Lord  Cowan. — Act.  Lancaster  A  D. 
— AU.  Scott-Moncrieff;  Mr.  Honeyman,  Agent.  d.g. 


September  24,  1872. 

urverness  autumn  circuit. 

Her  Majesty's  Advocate  r.  Thomas  Black  Webster. 

Indictment — Relevancy — Fabrication  qf  certificate  of  vaccinaiion 
— ^An  indictment  charging  a  medical  practitioner  with  grant- 
ing a  false  certificate  of  vaccination,  bearing  to  be  a  certifi- 
cate in  terms  of  the  Act  26  and  27  Vict.  c.  108,  and  wilfully 
using  and  uttering  the  same  as  true,  knowing  it  to  be  false,  by 
transmitting  the  same  to,  or  lodging  it  with,  a  registrar  of 
births,  dea^,  and  marriages — held  to  be  a  relevant  charge 
at  common  law. 

Thomas  Black  Webster,  Doctor  of  Medicine,  was  charged 
with  an  indictment,  of  which  the  major  was  as  follows  : — 
"That  albeit,  by  the  laws  of  this  and  of  every  other  well- 
governed  reahn,  the  wickedly  and  feloniously  faluricating,  by  a 
medical  practitioner,  a  false  certificate,  bearing  to  be  a  certi- 
ficate, in  terms  of  an  Act  passed  in  the  twenty-sixth  and  twenty- 
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Bfiv-eoth  years  of  tbfl  r«ign  of  Her  Majesty  Queea  Victoria, 
eh&pter  I  OS,  entitule^  *■  An  Act  to  extend  and  make  compulsory 
the  practice  of  Vaccinatioa  in  Scotland/  that  a  child  bad  becTi 
iucceasFoUy  vmcciaa^ted  by  liim,  and  wilfully  iiaing  and  uttering 
the  aame  aa  trtie,  knowing  it  to  be  false,  by  transmitting  the  same 
to,  or  lodging  it  with,  a  rogiatrar  of  births,  d&atbs,  and  marriages, 
or  eauaiitg  tb&  aajne  to  be  transmitted  or  lodged  as  true,  with  intent 
that  sucb  child  should,  in  respect  of  such  false  certtiicate,  be 
registered  io  terras  of  the  sfud  Act  as  having  been  sncceasfully 
raceln&ted  by  such  medical  practitioaerf  and  in  reapeet  whereof 
auch  child  i^  so  n;gistered,  especially  whfln  committed  by  r  person 
holding  tbe  ofgee  of  'Vaccinator/  appointed  in  terms  of  the 
said  Act,  is  a  crime  of  an  heiDous  nature,  and  severely  punish- 
able/* 

Twenty-three  alleged  cases  of  fabrication  were  charged. 
Objected  for  tbe  panel — 

The  crime  charged  in  the  major  proposition  of  this  indictment 
is  not  a  crime  known  to  the  Uw  of  Scotland.  In  the  first  place, 
it  must  bo  noticed  that  the  fact  that  the  panel  waa  the  "vac- 
cinator appointed  in  terms  of  the  recited  Act  '^  is  not  a  con- 
stituent part  of  the  alleged  crime.  It  is  iotroduce^l  as  an 
aggravation.  The  (question  therefore  cornea  to  bo— Does  a  false 
statement  made  by  a  medical  man,  in  the  form  of  a  certi6cate  on 
the  auhject  of  voceiuatiou,  involve  the  elementa  of  ao  indictable 
o^ence!  Now,  it  is  not  alleged  that  the  certificate  was  false 
in  the  icnse  in  which  a  forged  writ  is  fAJso.  It  is  merely 
alleged  to  have  been  false  in  the  seuse  of  being  mendaoioua — of 
contaiiiiug  false  statementB,  But  telling  a  lie  is  not  a  crime 
known  to  tbe  law  of  Scotland^  and  telling  a  lie  in  writing  is  not 
worse  than  telling  a  lie  by  speaking  iL  Nor  does  the  fact  that 
the  lie  is  writteo  by  a  medical  man  make  any  difference.  A 
medical  man,  simply  as  suchp  is  not  a  public  officer.  He  ia  not 
more  siich  than  a  solicitor,  an  advocate^  or  any  other  professional 
pereon,  and  if  he  miseonducta  himself  in  the  practice  of  his 
profesaioD,  the  appropriate  pnnisbment  consiata  in  tbe  name  of 
the  offender  being  struck  off  the  roU  of  the  membership  of  his 
profession.  It  is  in  aome  such  way  alone  that  this  and  similar 
offences  can  he  pnnisbed.  But  does  the  fact  that  this  falae 
statement  waa  mode  on  the  subject  of  Yaccination  make  any 
difference T  This  can  scarcely  be  maintained.  No  doubt  the 
public  are  to  a  certain  extent  interested,  but  there  are  many 
fulaehoods  m  which  the  public  are  ititorcBted,  which  yet  are  not 
punishable  at  common  law.  For  eic ample,  could  making  a  false 
entry  in  a  census  paper,  or  on  ioeome-tax  paper,  be  held  an  in- 
dictable offence,  Apart  from  special  statutory  proTiaion  ?  The 
remedy  in  auch  a  co^e  is  a  special  statutory  provision,  but  there 
is  no  such  provision  in  the  Vaccination  Act  Further,  the  crime 
charged  li  not  that  the  panel  gave  a  false  certificate  of  auo- 
eeaaf  ul  vaccination,  when,  in  jioint  of  fact,  he  hod  not  vaccinated 
at  olL  All  that  u  alleged  is  that  the  vaccination  did  not  take 
effect ;  and  that  may  be  very  much  matter  of  opinion.  There 
ia,  in  conclusion,  direct  authority  to  the  effect  that  the  using 
and  nttering  of  a  false  statement  in  writing  is  not  a  relevant 
chfttge— Hinchy  (Perth),  Bept  30,  ISai,  4  Irv,  561,  37  Jur,  24. 

Argoed  for  the  Crown — 

It  ia  quite  tme  tbat  thia  ia  not  a  statutory  offence,  for  the 
Vaccination  Act  does  not  provide  any  penalty.  Nor  is  it  & 
charge  of  forgery  or  fraud.  It  is  also  true  tbat  the  panel  is  not 
charged  with  having  committed  Uiia  offence  in  his  capacity  of 
public  vaccinator ;  for  this  reason,  that  all  the  children  were 
stated  to  have  been  vaccinated  within  six  months  of  their  birth, 
and  the  duties  of  public  vaccinator  ore  not  called  into  exerciae 
nnless  a  child  is  six  months  old  and  atill  un vaccinated.  But  the 
granting  of  such  certificates  is  attended  by  important  public 
consequences.  On  ibetr  authenticity  and  trustworthiness  the 
successful  working  of  the  Vaccination  Act  depends.  These 
eortiflcatea  can  only  be  granted  by  a  medical  man,  and  when 
once  they  are  regiatered  they  are  held  oa  complete  and  absolute 
proof  of  the  vaccination  having  been  accompliahed.  l£  the 
medical  attendant  of  a  family  does  not  certify  succeaaful  vac- 
cination within  six  months  after  the  birth  of  a  child,  then  tbe  cose 
is  handed  over  by  the  parochial  board  to  the  '^public  vaccinator/' 
If,  on  the  other  hand,  the  medical  attendant  certifies  auooetsful 
vaccination,  his  certificate  is  token,  $ifftptkiier,  as  proof  of  the 
fact  The  certificate,  tberefore^  ia  not  merely  a  private  aff'alr, 
but  one  of  great  pubUc  importance,  and  false  oertiicates  involve 


grave  danger  and  risk  to  the  public  health.  This  specie*  d 
erirae  is  treated  of  in  Hume  L,  15S,  where  the  example*  takfs 
are  tho^  of  a  notary  drawing  a  fake  inatruraent  of  aeiain  or  ia- 
timation,  and  "  an  officer  of  law  returning  executions  of  tbin^ 
which  never  were  done,  or  were  done  otherwise  than  iaaetfort^ 
in  thoee  reports."  Hume  states  this  to  he  a  crime,  **  In  Koiah 
cases,'*  he  says  "  he  ianot  sending  forth  his  own  act  as  that  d 
another  man,  or  pvitting  himself  into  the  person  of  another ;  he 
is  merely,  in  his  own  person,  and  in  his  official  character 
telling  an  impudent  and  a  very  dangerous  lie."  Tho  onalogf 
between  the  crimes  here  mentioned  by  Hume  and  that  chaTged 
in  the  indictment  is  complete. 

Lord  NEAVE8,^Thia  objection  ought  to  be  repcUed.  Dr, 
Webster  is  a  medical  practitioner,  and  it  appears  to  mo  tM 
under  the  Vaccination  Act  he  was  a  public  officer  with  a  puUic 
duty  to  perform.  The  medical  practitioner  ia,  by  that  Act. 
erected  into  an  officer  who  is  to  serve  the  public,  and  give  a  certi- 
ficate of  successful  vaccination,  and  that  certiGcnte  ia  a  per- 
manent document  entered  on  a  public  register^  and  ia  equivalea* 
to  a  clean  bill  of  health  as  regards  the  child.  The  charge  hen 
is  that  the  doctor  granted  certificates  of  auccesaful  vacciuation, 
when  he  had  not  successfully  vaccinated  the  children,  and  knev 
that  he  had  not  So  that,  if  tbe  charge  in  the  indictment  be 
true,  he  let  those  chiliiren  loose  n[H>n  the  public  with  the  dang^' 
of  propagating  disease.  This  must  be  regarded  as  a  serioos 
violation  of  public  duty,  involving  punishment  It  ia  totally 
different  from  a  man  telling  a  lie  about  his  private  affairs,  Tk 
public  safety  is  aeriouily  endangered  by  it  It  was  not  nee** 
aary  for  the  Act  to  make  any  B])ecial  provision  on  the  aubjeet, 
and  a  merely  social  penalty  ol  moral  censure  would  he  a  vary 
inadequate  punishment. 

Objection  repelled. 

The  panel  pleaded  Kot  Guilty,  and  a  jnry  having^  been 
empanelled,  a  verdict  of  Guilty  was  returned. 

The  panel  was  senteneed  to  four  months'  imprtsonmeDl. 
Lord  Neavei.— jlct  Moncreiff,  A,D,— jlft.  Maokintoih, 


SEPTKMBEa  27,  1872^ 

Andeiw  Steuabt,  Defender  and  Appellant^  v.  Robert 
Bain,  Pur$uer  and  BespondenL 

ExpefMs^Debta  Rec<ivery  {Scotland)  Act,  1867  {30  and  31  * 
Vid*  c,  06) — Ftes  tQ  PromriUori — In  an  action  brought 
under  the  Debts  Recovery  Act^  1867,  the  Shtrifif'suhstitat* 
gave  decree  for  expenses,  which  included,  iu  addition  to  th« 
statutory  fee  to  the  procurator  conducting  the  cause,  charge 
to  other  procitratora  for  atteodiug  a  commission  to  examine  a 
wituess  resident  at  a  distance,  and  for  making  iuquiries  oa  U> 
the  reBidenco  of  a  witne«.  JIttd  that  tbe  charges  wem 
reasonable  and  necessary  in  conducting  the  caae,  and  ad- 
missible under  the  Statute. 

Tflis  wag  an  appeal  against  a  decree  for  expenses  pro* 
nounced  by  the  Sheriff-enbetitute  of  BRnflTBbire  in  an 
action  under  the  Debts  Recovery  Act,  1867,  at  the  instance 
of  Bobert  Bain,  bootmaker,  Elgin,  against  Andrew  Sleuartr 
Elsqiiire  of  Aucblnnkarfc,  The  action  was  for  £  1 2, 1 3s-  fii, 
tbe  amount  of  an  account  for  goods  supplied  to  Mr,  Sleuarl's 
wife  and  daughter.  A  com  mission  to  lake  the  uvidenc* 
of  Mrs.  Sleuart,  who  was  then  living  in  Stirling,  was  ^rajittd 
on  the  pnrauer's  motion.  Decree  was  given  afjainst  Mr. 
Steuart,  with  expenses.  These  expenses  included,  b 
addition  to  tbe  Btaiutory  fee  of  £1,  10s,  to  tlie  procurator 
conducting  the  cause,  cburgea  for  fees  to  three  other  pro- 
curators in  various  parts  of  the  country,  making  in  all  £5< 
Two  of  these  pn>cnrat<jrs'  accounts  were  for  charges  in- 
curred In  makings  inquiries  after  the  residence  of  a  witness ; 
the  third  was  for  attending  the  commission,  anrl  conducting 
the  pursuer's  case  there.  All  these  charges  had  beeo 
allowed  by  the  Sheriff-substitute. 
Tbe  appellant  argued^ 
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rh*t  the  liuignage  of  section  18  of  the  Debts  Becovery  Act  pre- 
rinded  the  possibility  of  other  sums  being  charged  for  the  pro- 
mrator's  work.  In  regard  to  the  competency  of  the  appeal, 
»he  dedsion  of  the  Sheriff  was  in  excess  of  jurisdiction,  which 
[nstified  an  appeal  to  the  Circuit  Court 

The  respondent  argned — 
[1.)  That  the  appeal  was  incompetent  under  section  17  of  the 
Act ;  (2.)  On  the  merits,  that  the  sums  to  which  objections  were 
taken  were  not  fees,  but  outlays  ;  had  the  procurator  conducting 
bke  CAOse  gone  to  Stirling  himself  instead  of  employing  a  pro- 
snrator  thm,  he  would  have  been  entitled  to  his  expenses,  which 
would  have  amounted  to  considerably  more. 

The  Court  pronounced  the  following  interlocutor  : — 
*'  Find,  that  it  was  not  incompetent  or  uUra  vires  for  the  Sheriff 
bo  decern  for  the  expenses  here  complained  of,  which  were 
reaaooable  and  necessary  outlays  in  conducting  the  proceedings, 
%nd  admissible  under  the  Statute  :  Therefore  £smiss  the  app^ 
Mid  deoem :  Find  the  respondent  entitled  to  expenses  of  the 
appeal,  and  modify  the  same  to  £5,  5s.,  for  which  decern." 

Lords  Keaves  and  JerWswoode. — Act  Bimie ;  Charles  Eelman, 
Ceith,  AffoU. — AU,  Jameson  ;  John  Christie,  Banff,  Agent 

D.G. 
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GLASGOW  AUTUMN  dBCUPF. 

JoBH  M088ON,  Appellant,  v.  John  Brash,  Respondent, 

Appeal — SmaU'Dtbt  Court  —  Competenty  —  Appeal  against  a 
Small-Debt  decree,  on  the  ground  that  the  Sheriff-substitute 
had  ignored  or  misconstrued  a  provision  in  a  Local  Act, — 
dUmiaed  as  incompetent. 

On  5tli  September  1871  the  appellant  raised  a  summons 
before  the  Sheriff  Small-Debt  Court  of  Lanarkshire  at 
Lanark,  against  the  respondent,  for  £2,  5s.,  being  toll  dues 
owing  by  him  on  account  of  horses  and  carts  passing 
through  Gamwath  toll-bar,  of  which  the  appellant  is  tacks- 
man. The  respondent  admitted  resting-owing  in  a  balance 
of  19&,  and  that  the  account  was  correctly  stated  as  to  the 
dates  and  number  of  times  the  horses  and  carts  passed 
through  the  toll-bar,  and  that  there  was  on  each  time  of 
passing  a  new  loading,  but  contended  that  the  charge  of 
6d.  for  each  horse  and  cart  could  be  made  only  once  in  one 
day,  notwithstanding  the  number  of  times  the  horses  and 
carts  passed  through  the  toll  bar,  and  though  there  was 
a  new  loading  each  time. 

The  Sheriff-substitute  gave  decree  for  the  admitted 
balance,  holding  that,  according  to  the  proper  construction 
of  the  Qeneral  Turnpike  Act,  the  driver  of  a  loaded  cart 
might  pass  through  a  toll  as  often  as  he  pleased  in  a  day, 
each  time  with  a  new  loading,  provided  there  was  no  new 
hiring.  He  did  not  take  into  consideration,  or  at  least 
did  not  give  effect  to,  section  14  of  the  Local  Turnpike 
Act,  4  and  5  Will.  iv.  c.  72,  by  which  the  tollage  at  the 
said  toll-bar  was  regulated,  and  which  expressly  provides 
that  every  time  a  cart  passes  through  a  toll-bar  with  a 
new  loading,  toll  shall  be  leviable. 

The  present  appeal  was  accordingly  taken  against  the 
Sheriff-substitute's  judgment,  and  reliance  placed  on  the 
14th  section  of  the  local  Act  The  case  was  first  heard 
before  Lord  Deas  at  a  previous  Glasgow  Circuit,  who, 
after  debate,  and  reserving  all  questions  of  competency, 
remitted  to  the  Sheriff  of  the  county  to  ascertain  on 
what  ground  or  grounds  the  Sheriff-substitute  had  pro- 
nounced judgment,  and  the  Sheriff's  report  bore  that  the 
case  bad  been  decided  entirely  on  the  General  Turnpike 
Act,  tbe  local  Act  not  having  been  pleaded  to  the  Sheriff- 
sabrtitQte  in  tbe  Small-Debt  Court 

In  answer  to  this  it  was  now  maintained  for  tbe  appellant 
Ibai  in  point  of  Clot  the  Sberiff-substitute  had  the  local 


Act  before  Lim  when  pronouncing  judgment,  and,  at  all 
events,  he  had  gone  totally  wrong  in  his  decision,  and  tbe 
decree  ought  therefore  to  be  recalled,  and  a  remit  made 
to  him  to  hear  the  cause  of  new,  and  proceed  therein  in 
accordance  with  the  statutory  law  applicable. 

The  Court  held  that,  even  assuming  the  Sheriff-substi- 
tute to  have  erred  in  his  judgment,  the  error  was  committed 
in  deciding  the  merits  of  tbe  cause,  which,  by  the  Small- 
Debt  Act,  they  were  precluded  from  considering,,  and 
accordingly  held  the  appeal  incompetent,  and  dismissed  it 
with  expenses,  modified  to  four  guineas. 

Lord  Justice-Clerk  and  Lord  Cowan. — Act,  Brand;  John 
Annan,  Lanark,  AgenL — AU,  Lang ;  John  Alexander,  Lanark, 
Agent,  d.q. 

September  27,  1872. 

OLASOOW  AXTTUMN  CIBCUIT. 

William  Patsrson,  Defender  and  Appellant^  v.  Adam 
Mackay,  Pursuer  and  Respondent, 
Appeal — Small-Debt  Court— Excess  of  Jurisdiction — Competency 
— Poor — An  appeal  against  a  Small-Debt  decree,  on  the  ground 
that  the  Sheriff-substitute  had  exceeded  his  jurisdiction,  or 
otherwise  had  pronounced  an  incompetent  judgment,  in  de- 
termining that  a  certain  woman  was  a  pauper,  though  the 
roll  of  paupers  was  produced  to  prove  that  she  was  not  on 
the  roll — dismissed, 

Adam  Mackay,  sanitary  inspector  for  the  burgh  of  Car- 
dross,  under  the  Public  Health  Act,  30  and  31  Vict.  c.  101, 
had  incurred  expenses,  amounting  to  15s.,  in  interring  the 
infant  of  a  poor  woman,  and  raised  an  action  in  tbe  Sheriff 
Small- Debt  Court  of  Dumbartonshire  to  recover  tbe  same 
from  tbe  appellant,  the  inspector  of  poor  for  the  parish  of 
Cardross,  on  tbe  ground,  as  stated  in  the  summons,  that 
the  woman  was  a  pauper  chargeable  to  the  parochial 
board  of  the  said  parish.  The  Sheriff-substitute  gave 
decree  for  the  sum  claimed. 

Against  this  judgment  the  defender  Paterson  appealed, 
mainly  on  tbe  following  grounds,  viz.,  that  tbe  Sheriff- 
substitute  had  no  jurisdiction  to  decide  whether  a  person 
is  a  proper  object  of  parochial  relief  until  an  application 
for  relief  has  been  made  to,  and  refused  by,  tbe  inspector 
of  poor ;  and  that  tbe  proof  allowed  by  him  to  determine 
that  question,  and  the  judgment  following  thereon,  were 
incompetent,  and  contrary  to  the  provisions  of  the  Poor 
Law  Act,  8  and  9  Vict.  c.  83.  That  the  only  test  of 
whether  any  particular  person  was  a  '*  pauper, "  in  the 
legal  sense  of  the  term,  was  admission  to  the  roll  of  paupers 
— Turnbull,  Feb.  *27,  1858,  20  D.  703,  ante,  vol.  xxx. 
p.  370 ;  and  see  Lord  Justice- Clerk's  opinion.  The  ap- 
pellant, it  was  stated,  had  tendered  tbe  roll  of  paupers 
with  the  object  of  showing  that  the  woman  was  not  on 
the  roll,  but  the  Sheriff-substitute  had  refused  to  look  at  it. 

The  Court  were  of  opinion  that  the  Sheriff  was  entitled  to 
decide  as  he  had  done,  and  that  he  bad  therefore  jurisdiction. 
Even  assuming  that  hep  had  fallen  into  error,  he  had  done 
so  in  disposing  of  the  merits  of  the  case,  into  which  the 
Court  of  Appeal  were  precluded  from  inquiring. 

Appeal  dismissed,  with  four  guineas  of  expenses. 

Lord  Justice-Clerk  and  Lord  Cowan. — Act,  Brand;  J.  C. 
M 'Arthur,  Dumbarton,  Agent, — Altlaaig;  Party,  Agent, 

n.o. 

October  15,  1872. 

SKOOND  DIVISION. 

Special  Case  in  causa,  The  Lord  Advocate,  Pursuer, 
V,  The  Marchioness  op  Lansdownb,  Defender, 
Succession — Inventory-duty — Statute  23  and  24  Viet,  Cap  80 — 
Discharge — Coldfusion — BntaXl — Annual-rent^'Shie  proprietrix 
of  an  catate,  who  bad  sncoeeded  thereto  nnder  an  old  dA«l 
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of  tailde,  granted  a  bond  of  aimual-rcnt  for  improvetaeiit 
outlay  imdtir  tlie  Moatgamery  Act,  in  favour  of  horaclf,  her 
'*  hoirSf  eTf^catora,  sueceeaora,  and  Msignces/*  on  wMcli  iufeft- 
mcut  was  taken.  It  wna  nfterwards  dbcov^jred  thai  the 
deed  of  tailzie  under  which  she  held  was  def^tive,  and  that 
she  waei  fce-&Lmplo  proprietrix*  She  accordingly  executed 
a  new  deed  of  Htriet  entail,  ©xpresaly  under  burtien  of  the 
above -mei]tioued  bond  of  anuual-rent,  but  ¥^th  the  provision 
that,  in  the  event  of  her  making  no  separate  conveyance 
of  it,  it  should  accrue  to  the  institute  or  heir  of  eotail 
8iiece«ding,  in  which  caae  the  lands  wars  declared  to  be  free 
and  relieved  of  it.  On  her  decease,  without  making  any 
Buch  separate  coDveyance,  her  two  diLUghtcrs  succeeded  her 
equally  aa  heirs  in  mobUUmSf  and  the  elder  took  the  eatato  as 
institute  under  the  new  entail.  In  a  questipu  between  the 
Inland  Be  venue  and  the  hein^ss  of  entail,  held  that  the  sujn 
iti  the  bond  was  not  subject  to  inventory-duty  under  Statute 
23  and  24  Vict.  c.  80,  as  it  was  not  wt  bonh  of  the  deceased, 
no  proi>er  relation  of  debit  and  cr&dit  ever  having  existed 
between  her  and  the  estate  burdened  by  the  bond. 
This  Special  Case  was  brought  under  the  Act  19  and  20 
Vict.,  c.  56,  with  reference  to  tbe  succession  of  the  late 
Margaret  Mercer  Elphinstone  of  Aldie,  Baroness  Keith 
and  Naime,  and  Conntess  de  Flabault* 

The  Baroness  Keith,  etc,  waa  tbe  only  daughter  and 
child  of  the  marriage  between  the  Honourable  George 
Keith  Elphinstone  and  Jane   Mercer.     She  was  served 
heir  of  tailzie  and  provision  iu  special  to  her  maternal 
grandfather,  William  Mercer  of  Aldie,  who  died  Decem- 
ber 17D0,  in  the  lands  of  MeikleoiUj  Einnaird,  Aldie,  etc., 
in  tbe  county  of  Ferth^     The  service  was  dated  J 6th 
March,  and   the  re  tour  was   recorded   4th   April   1793* 
The  Baroness  Keith^  etc.,  as  heiress  of  entail  in  possession 
of  tbe  lands  and  estates  of  Aldie  and  Meikleour,  etc.^  as 
authorized   by  the   Court  of  Session ^  granted   bond  of 
annnalrent,  dated  tbe  1st  and  3d   March    1851-      Sbe 
thereby  bound  and  obliged  herself  "  and  tbe  heirs  of  entail 
in  their  order  successively  succeeding  to  me  in  the  foresaid 
entailed  lands  and  estates  of  Aldie  and  Meikleourj  etc.,  to 
make   payment    to   myself,   the   said    Margaret  Mercer 
Elphinstone,  Baroness   Keith   and   Naime,  Countess  de 
Flahault,  and  my  heirs,  executors,  and  assignees/'  of  an 
annual  rent  of  £485,  15  s.  6d.,  or  such  other  annnalreat  or 
interest  during  ber  life  as  should  correspond  to  the  sum 
of  £9715,  lOs,  9d.,  being  three-fourths  of  the  sums  ex- 
pended  by  her  on   improvements  on   the  said   estates: 
Further,  by  the  said  bond  the  Baroness  Keith,  etc.,  bound 
and  obliged  herself  **and  the  heirs  of  entail  in  their  order, 
successively  succeeding   to  me   in  the  foresaid  entailed 
lands  and  estates  of  Aldie  and  Meikleour,  etc.,  to  make 
payment  to  myself,  tbe  said  Margaret  Mercer  Elphinstone, 
Baroness  Keith  and  Nairne,  Countess  de  Flahault,  and 
my   heirs,   eiecutm^,   sticcessors,   and   assignees,   of  an 
annnalrent  of  £7,  2s.  sterling  for  every  £100  of  tbe  fore- 
said sum  of  £9715, 10s.  9d.,  for  each  and  every  year  of  the 
full  period  of  twenty-five  years  after  tbe  day  of  mj  death 
and  no  longer,"     The  bond  gave  real  security  over  the 
estates  of  Aldie,  Meikleour,  etc*,  for  both  annualrents, 
Au  instrument  of  sasine  in  favour  of  tbe  Baroness  Keith, 
etc.,  followed  on  the  said  bond,  and  was  recorded  in  the 
General  BegistcT  of  Sasines  at  Edinburgh  tbe  22d  July 
185L 

After  the  execution  of  this  bond  of  annnalrent^  it  waa 
discovered  that  the  deeds  of  entail,  under  which  the 
Baroness  Keith  held  the  said  lands  of  Aldie,  Meikleour, 
etc.,  were  defective,  and  that  she  really  held  as  fee -simple 
proprietriJC.  She  accordingly,  on  2 1st  November  1866, 
executed  a  deed  of  strict  entail  comprehending  the  said 
lands  and  estates  of  Aldie,  Moikloonr,  etc,,  by  which  she 
conveyed   the  said  lauds  to  ber  eldest  daughter^  the 


Marchioness  of  Lansdowne,  and  the  other  heirs  of  entail 
therein  mentioned,  but  reserving  her  own  liferent  of  tbe 
said  lands  and  estates  thereby  disponed,  and  full  power 
and  liberty  to  herself  at  any  lime  of  her  life  to  alter  or 
revoke  the  deed  of  entail  in  whole  or  in  part.  The  d'a- 
position  in  the  deed  of  entail  was  granted  expressl/  under 
burden  of  the  bond  of  annnalrent  already  referred  tf*,  and 
it  further  contained  the  following  clause  : — 

*VAod  I  hereby  dedare  that  in  caae  I  aball  not,  daring  mj 
lifetime,  nor  by  any  ?ftorfid  causa,  deed  or  settlement,  apectalij 
dispooe  or  convey  the  whole  or  any  part  or  portion  of  the  fare- 
Bflid  two  auDiialreuta,  then  the  wliule,  or  aucb  part  orportioii 
thereof  us  may  not  have  been  bo  disponed  and  oonyeyed  by  su^ 
»ha]l  aocnio  to  the  iijatitute  or  heir  of  entail  Bueoeeding  aoder 
this  present  deed  of  entail,  and  the  Innda  and  othcre  above  dit* 
poned  shall  be  free  and  ruheved  from  the  aamo  iu  all  tii!« 
coming^*^ 

No  special  disposition  or  conveyance  of  the  said  annual- 
rents  was  over  made  by  the  Baroness  Keith.  She  died  is 
1867  and  was  survived  by  two  daughters,  the  said 
Marchioness  of  Lansdowne  and  the  Houourabl©  Georgina 
Elphinstone  de  Flahault.  Her  personal  and  other  pro- 
perty not  included  under  the  foresaid  deed  of  entail  was, 
in  terms  of  a  I  rust- disposition  and  settlement  dated  13th 
December  1J?24,  equally  divided  between  her  two 
daughters,  Tbe  elder,  the  Marchioness  of  LansdowDS, 
succeeded  as  heiress  of  entail  to  tbe  entailed  estate  of 
Aldie  J  Meikleourj  etc. 

In  the  succession-dnty  account  delivered  to  tbe  \eg&cj 
and  succession -duty  department  of  the  Inland  Kevenm 
on  behalf  of  the  Marchioness  of  Lansdowne,  tbe  rental  of 
the  heritable  property  was  stated  without  deduction  of  tbe 
annual  amount  of  the  bond  of  annnalrent  in  favonr  of  the 
Baroness  Keith,  etc.,  for  the  improvement  debt  of  £9715^ 
10s.  9d,  Xor  was  the  value  or  amount  of  the  said  bond 
of  annnalrent  added  to  the  inventory  of  the  personal  estate 
of  the  Baroness  Keith,  eta,  and  stampniuty  paid  on  tba 
aggregate  amount  {23  and  24  Vict,  c.  80,  sect.  4). 

In    tiese   circumstances  the  Crown  maintained  that 
the   disposition  and   deed  of  entail   of  1866   being  re- 
vocable, was  testamentary,  and  was  one  of  the  instruments 
forming  the  will  of  the  Baroness  Keith,  etc.     That  tbe 
bond  of  annnalrent  for  the  improvement  debt  of  £9715, 
lOs,  9d,  was  a  real  burden  on  the  estates  of  Meikleour, 
etc,  and  was  money  secured  on  heritage  belonging  to  the 
Baroness  Keith,  etc.,  at  the  time  of  her  death,  and  formed 
part  of  her  succession.     That  the   said  entail  of  1866 
being  unrevoked,  and  no   other  testamentary  deed  dis- 
posing of  tbe  said  bond  of  annnalrent  having  been  made 
by  the  Bareness  Keith,  etc.,  the  said  bond  of  annnalrent 
was  carried  by  the  destination  in  the  said  entail  to  the 
Marchioness  of  Lansdowne,     That  the  said  sum  of  £9715, 
lOs,  9d,  secured  hy  the  said  bond  of  annnalrent  was  liable 
to  inventory-duty,  and  such  duty  was  payable  by  tha 
Marohioneaa  of  Lansdowne. 

On  tbe  other  hand,  the  Marchioness  of  Lansdowne  main- 
tained that  the  Baroness  Keith,  etc.,  by  the  disposition 
and  deed  of  entail  of  1866^  "freed  mid  rdieved'*  tlo 
estates  therein  entailed  of  the  bond  of  annnalrent,  and 
that  tbe  said  disposition  and  deed  of  entail  did  not  carry 
the  bond  of  annnalrent  to  ber,  and  that  the  same  never 
belonged  to  ber,  and  she  never  had  power  to  assign  tbe 
same,  or  to  keep  tbe  same  up  as  a  debt  against  tbe  estates : 
Further,  that  tbe  estates  freed  of  the  said  bond  having 
been  conveyed  toher  aa  institute  nnder  the  deed  of  entai^ 
and  she  having  paid  the  whole  Government  duties  ejcigible 
from  said  lirndSf  without  deducting  from  tbeir  value  ths 
said  bond  of  annnalrent,  tbs  dnim  for  tnventorj^ut; 
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on  the  capital  of  tbe  said  bond  of  annualrent,  which  was 
not  bequeathed  to  her  either  in  liferent  or  fee,  and  which, 
from  the  date  of  the  said  disposition  and  deed  of  entail 
(if  not  also  previously  eon/imone),  had  ceased  to  exist,  was 
unfounded.  /S^^pora^m,  Although  it  were  held  that  the 
Baroness  Keith,  etc.,  had  not  discharged  the  bond  of 
annualrent  during  her  life  by  a  formal  deed,  she  had,  under 
the  disposition  and  deed  of  entail  executed  by  her,  efifec- 
tually  indicated  her  intention  that  the  said  bond  of  annual- 
rent  was  not  to  burden  the  estates  and  series  of  heirs 
called  to  the  succession.  Such  intention  destinatione  re- 
gulated the  character  of  the  succession  and  mode  of  pay- 
ment of  the  duties  to  Gk)vernment,  and  in  the  present  case 
was  equivalent  to  a  formal  discharge  of  the  said  bond  exe- 
cuted by  the  Baroness  Keith,  etc.,  in  her  lifetime. 

The  question  submitted  for  the  decision  of  the  Court 
was,  Whether  the  Marchioness  of  Lansdowne  was  liable  to 
pay  inventory-duty  on  the  sum  in  the  bond  of  annualrent, 
under  the  Sutute  23  and  24  Yict  c.  80,  as  part  of  the 
sncceasion  of  the  Baroness  Keith,  etc,  deceased  ? 

The  Lord  Ordinary  (Ormidale)  pronounced  the  following 
interlocutor : — 


**  Finds,  in  answer  to  the  qnestion  submitted  for  the  decision 
of  the  Court  in  the  Special  Case,  that  the  Marchioness  of  Lans- 
downe is  liable  to  pay  inventory-daty  on  the  sum  in  the  bond 
of  annoal-rent,  under  the  Statute  23d  and  24th  Victoria,  cap. 
80,  as  part  of  the  succession  of  the  Baroness  Keith,  deceased. 

**NgU, — ^By  the  Statute  referred  to  it  is  enacted  that  the 
money  secured  on  heritage  shall  be  liable  in  inventory -duty  as 
if  it  had  been  personal  or  moveable  estate. 

**  That  the  bond  of  annual-rent  in  question  was  in  itself  of 
the  nature  and  in  the  form  of  an  heritable  security,  is  indis- 
putable. But  the  defender  contends  that,  as  the  entailed  landed 
estate  over  which  the  bond  bears  to  be  heritably  secured  turned 
out  not  to  be  entailed  at  all,  but  held  in  fee-simple  by  the 
Baroness  Keith,  and  as  she  was  then  also  the  creditor  in  the 
bond— or  in  other  words,  as  the  Baroness  was  thus  at  one  and 
the  same  time  in  right  of  the  bond  and  unfettered  proprietrix  of 
the  lands  over  which  the  sum  in  the  bond  was  heritably  secured, 
the  latter  became  extinguished  con/uslone.  It  appears  to  the 
Lord  Ordinary  that  this  contention  of  the  defender  is  not  well 
founded. 

**  Ajb  a  general  principle  of  law,  it  is  no  doubt  true  that  when 
the  rame  person  comes  to  be  both  debtor  and  creditor  in  an 
obligation  it  is  to  be  held  as  extinguished  cov^fusione.  But  it  is 
equally  clear,  on  the  authorities  which  will  be  afterwards 
referred  to  that  this  principle  is  subject  to  modi6cation  and 
exception  according  to  the  circumstances  in  which  it  arises. 

**  When  the  bond  of  annual-rent  in  question  was  constituted 
by  the  Baroness  Keith,  she  was  the  heiress  in  possession  of 
what  are  referred  to  in  the  special  case  as  certain  entailed 
landfl.  But  whether  these  lands  were  held  under  the  fetters  of 
a  strict  entail  or  not,  it  is  at  least  certain  that,  by  the  title  to 
them,  they  were  destined,  as  stated  in  article  4  of  the  special 
case,  to  the  Baroness  and  her  husband,  *  and  longest  liver  of  us 
two,  in  conjunct  fee  and  liferent,  and  to  the  heirs-male  of 
our  present  marriage,  and  to  the  hcirs-malo  of  their  bodies, 
whom  failing,  to  the  heirs-female  of  our  present  marriage,  the 
ddest  heir-female  succeeding  without  division,'  and  so  on, 
according  to  a  certain  order  of  succession.  Now,  whether  the 
lands  and  estate  so  destined  were  strictly  entailed  or  not,  it  is 
indisputable  that,  so  long  as  the  destination  referred  to  remained 
unaltered,  they  wonld  descend  in  terms  of  it,  and  that  after  the 
death  of  the  Baroness  and  her  husband,  leaving  only  two 
ilan^ters^  the  elder  of  them  would  succeed  as  the  proprietor. 
It  is  true  that  by  the  Baroness's  trust-disposition  and  settlement, 
referred  to  in  article  2  of  the  special  case,  the  lands  referred  to, 
supposing  they  were  not  entailed,  would  come  to  belong  to  her 
two  dau^ters  equally.  But  then  this  trust-disposition  and 
lettlement  was  superseded  by  the  disposition  and  deed  of  entail, 
which  was  executed  by  the  Baroness  in  1866,  whereby,  on  the 
usumption  that  the  lands  and  estate  referred  to  were  not 
mtailed,  bot  beloniged  to  her  in  fee-simple,  she  disponed  them 
bo  her  eldsst  dao^ter,  the  present  defender,  whom  failing,  to 


the  eldest  son  of  that  daughter,  whom  failing,  to  the  younger 
sons  to  be  procreated  of  her,  and  so  on  in  such  an  order  of 
succession  as  to  render  the  prospect  of  her  younger  daughter 
succeeding  a  very  remote  one. 

"So  standing  the  titles  and  destination  of  the  lands  over 
which  the  bond  of  annual-rent  in  question  was  heritably  secured, 
what  falls  next  to  be  attended  to  is  the  destination  in  the  latter. 
According  to  the  statement  in  the  fifth  article  of  the  special 
case,  the  bond  is  taken  payable  in  the  usual  terms  to  the 
Baroness  herself,  and  *  her  heirs,  executors,  and  assignees  ; '  so 
that  unless  otherwise  destined  and  disposed  of  by  the  Baroness, 
it  would  devolve  on  her  death  to  her  two  daughters  as  heir- 
portioners,  while  her  landed  estate  would,  as  already  explained, 
wholly  devolve,  under  the  disposition  and  deed  of  entail  there- 
of executed  by  her  in  1866,  upon  the  defender,  her  eldest 
daughter.  But  then  by  this  disposition  and  entail  the  Baroness, 
in  reference  to  the  bond  of  annual-rent,  declares  that '  in  case 
I  shall  not  during  my  lifetime,  nor  by  any  mortis  causa  deed  or 
settlement,  specially  dispone  or  convey  the  whole  or  any  part 
or  portion  of  the  foresaid  two  annual-rents,  then  the  whole,  or 
such  part  or  portion  thereof  as  may  not  have  been  so  disponed 
and  conveyed  by  me,  shall  accrue  to  the  institute  or  heir  of 
entail  succeeding  under  the  present  deed  of  entail,  and  the  lands 
and  others  above  disponed  shall  be  freed  and  relieved  from  the 
same  in  all  time  coming.'  And  it  is  also  important  to  keep  in 
view  that  by  this  disposition  and  entail  the  Baroness  expressly 
reserved  (p.  14  of  the  special  case)  her  liferent  of  the  lands  and 
estate  thereby  disponed,  *  and  full  power  and  Uberty  to  myself, 
at  any  time  of  my  life, and  myself  alone,  without  the  consent  of 
my  said  husband,  to  alter  and  revoke  these  presents  in  whole  or 
in  part' 

*'  No  alteration  or  revocation,  however,  having  been  made  by 
the  Baroness,  the  result  is  that  the  bond  of  annual-rent  in  question, 
has,  upon  her  death,  devolved  upon  her  eldest  daughter,  the 
defender,  as  institute  under  the  entail  of  1866  of  the  landed 
estates  ;  and  in  this  way  it  may  be  said  that  the  bond  then  came 
to  be  extinguished  eon/usione  in  the  x>er8on  of  the  defender. 
But  the  duty  now  claimed  is  on  the  inventory,  not  of  the 
defender's  estate,  but  of  that  of  the  deceased  Baroness  Keith. 
In  these  circumstances,  the  Lord  Ordinary  thinks  that,  in  the 
person  of  the  Baroness,  the  bond  had  not  been  extinguished  con- 
fusione  or  otherwise,  but,  on  the  contrary,  must  be  held  to  have 
subsisted  down  to  her  death,  as  a  separate  and  independent 
heritable  right,  and  that  equally  whether  the  landed  estates  are 
to  be  considered  as  entailed  or  unentailed  when  the  bond  was 
executed.  It  may  be  that,  while  and  so  long  as  the  Baroness 
lived,  and  was  herself  in  right  both  of  the  entailed  lands  and 
the  bond  of  annual-rent,  the  latter  was  dormant,  but  not  ex- 
tinguished ;  for  she  might,  in  the  Lord  Ordinary's  opinion,  have 
destined  and  left  it,  not  to  the  defender,  but  to  her  younger 
daughter,  or  any  one  else  she  pleased.  It  is  true  that  she  left  it 
to  the  defender  as  institute  in  the  entail  of  1866,  but  this  of 
itself  shows  that  it  had  been,  down  to  her  death,  a  separate  part 
of  her  estate,  and  so  dealt  with.  Accordingly,  if  she  had  not 
by  her  deed  of  1866  specially  disposed  of  the  bond  in  the  way 
she  did,  the  succession  to  it  and  to  the  entailed  lands  would  have 
been  different,  the  bond  going  to  her  two  daughters  equally, 
and  the  entailed  lands  devolving,  in  the  first  instance,  wholly 
upon  her  elder  daughter. 

''The  views  entertained  by  the  Lord  Ordinary,  in  regard  to 
this  case,  as  now  explained,  are  supported,  he  thinks,  by  the 
authorities — Stair  L  8. 19  ;  Ersk.  iil  5.  27  ;  and  Bell's  Principles, 
sect  580.  According  to  these  authorities,  it  is  clear  thAt- co7{fusio 
does  not  always,  when  the  two  rights  come  to  be  vested  in  the 
same  i>erson,  effect  an  extinction  of  either  right  Thus  in  the 
words  of  Mr.  Erskine — *  Sometimes  it  produces  only  a  temporary 
suspension  of  it,  while  the  debtor  and  creditor  continue  one 
and  the  same  person,  or  while  the  same  person  is  entitled  to  the 
succession  of  the  two  several  rights  from  the  different  destina- 
tions of  which  the  eon/usio  flows.  But  when  the  succession  of 
these  rights  happens  again  to  divide  in  two,  the  obligation  or 
right  which  lay  for  a  while  sunk  or  dormant  con/uMone,  revives 
and  recovers  its  first  force— (Stair,  December  21,  1680;  Cun- 
ningham (Diet,  p.  3038),  January  4th,  1726 ;  Cumin  (Diet,  p. 
3042),  cited  (folio)  Diet  L  p.  196;  Stair,  i  18.  9).  Hence  the 
conveyance  of  a  debt  affecting  an  entailed  estate  in  favour 
of  the  heir  of  entail  and  hia  heirs  whomsoever,  does  not  import 


8 


THE  SCOTTISH  JURIST. 


Ocll5 


a  perpefcual  extinction  of  the  debt.  The  debt  is  indeed  dormant 
during  the  life  of  the  disponee ;  but  if  the  heir-at-law  and  the 
heir  of  entail  happen  at  any  time  after  to  be  different  persons, 
the  ground  of  the  extinction,  or  rather  of  the  suspension,  ceaseth, 
and  consequently  the  debt  will  revive  in  the  person  of  the  heir- 
at-law  against  the  heir  of  entail,  for  it  is  considered  as  a  separate 
estate  in  the  absolute  power  of  the  heir  who  purchased  it,  and 
affectable  by  his  creditors — Fac.  Coll.,  ii.  63,  art  2  (Gordon, 
Dec.  1,  1757,  Diet.,  p.  11,164).  Nay,  though  the  deed  assigning 
the  debt  to  the  heir  of  entail  should  also  contain  a  discharge  of 
it  in  his  favour,  as  having  made  the  payment,  the  discharge 
hath  not  the  effect  of  extinguishing  it  con/usione,  seeing  that 
part  of  the  deed  which  assigns  it  is  a  sufficient  indication  of  the 
heir's  intention  that  it  should  still  continue  to  subsist  in  his 
person— Fac.  Coll.  ii.,  101  (Kerr  v.  TumbuU,  February  15, 
1758,  Diet,  p.  15,551).  Mr.  Bell  states  the  same  doctrine  thus: 
— *  Where  the  creditor  has  an  interest  to  keep  up  the  debt,  it  is 
held  to  be  suspended,  not  extinguished.  So  the  debt  may  be 
assigned,  and  money  borrowed  on  it ;  or  it  may  be  kept  up  for 
the  benefit  of  children,  as  by  an  heir  of  entail ;  or  in  contempla- 
tion of  a  divergence  of  the  lines  of  succession,  it  may  be  made 
available  to  a  particular  heir,' — and  both  the  learneid  authors 
refer  for  illustrations  of  the  doctrine  they  state  to  numerous 
decided  cases. 

"  Xt  was  argued,  however,  for  the  defender,  that  the  doctrine 
and  decided  cases  referred  to  can  have  no  application  except 
where  one  of  the  rights  relates  to  an  entailed  estate,  the  destina- 
tion of  which  is  beyond  the  power  of  the  proprietor  to  alter. 
It  no  doubt  appears  to  be  true  that  in  most  of  the  decided  cases, 
the  question  has  arisen  where  one  of  the  rights  related  to  an 
entailed  estate  ;  but  the  doctrine,  as  stated  by  the  commentators, 
is  not  limited  to  such  cases,  and  the  decisions  do  not  in  every 
instance  relate  to  entailed  estates.  For  example,  in  the  case  of 
Lady  Halgreen  v,  Burnett,  30th  July  1702,  vol.  iv.  of  Brown's 
Supplement,  p.  533,  where  it  was  held  that  one  having  first 
required  an  infeftment  of  annual-rent  and  then  the  right  of  pro- 
perty, he  was  entitled  to  use  both  as  separate  rights,  the  pro- 
perty was  not  entailed. 

**  The  defender,  besides  maintaining  that  the  authorities  and 
cases  which  have  been  now  referred  to,  were  favourable  rather 
than  adverse  to  her,  cited  and  seemed  to  rely  on  the  case  of 
Burnett  v,  Burnett,  30th  April  1766  (Baton's  Appeals,  voL  ii., 
p.  122).  The  principles  of  decision,  however,  in  that  case  appear 
to  be  inapplicable  to  the  circumstances  of  the  present  The  des- 
tination of  both  the  rights  there,  although  expressed  in  different 
terms,  were  held  to  result  in  the  same  thing;  and  it  was  on 
this  ground,  and  having  regard  to  what  clearly  appeared  to  be 
the  intention  of  the  party,  that  no  separate  estate  was  to  be 
kept  up,  it  was  decided  that  confusio  had  taken  effect. 

**  For  the  reasons  which  have  now  been  explained,  the  Lord 
Ordinary  has,  although  not  without  difficulty,  come  to  the  con- 
clusion that  the  question  in  the  Sjiecial  Case  ought  to  be 
answered  favourably  for  the  Crown,  and  he  has  accordingly  so 
answered  it" 

Tbe  Marchioness  of  Lansdowne  reclaimed. 
At  advising — 

Lord  Justice-Clerk. — The  question  submitted  for  the  de- 
cision of  the  Court  is,  Whether  the  Marchioness  of  Lansdowne 
is  liable  to  pay  inventory  duty  on  the  sum  in  the  bond  of 
annual-rent,  under  the  Statute  23  and  24  Vict.  c.  80,  as  part  of 
the  succession  of  the  Baroness  Keith,  etc.,  deceased.  The  clause 
under  which  the  claim  is  made  is  in  these  terms — "  All  money 
secured  on  heritable  property  in  Scotland,  and  all  money  secured 
by  Scottish  bonds  and  other  instruments  excluding  executors, 
and  all  money  secured  by  Scottish  bonds  or  other  instruments, 
the  rights  to  which  shall  be  taken  excluding  executors,  consti- 
tuting the  succession  or  part  of  the  succession  of  any  person 
who  shall  have  died  after  the  3d  day  of  April  in  the  year  1860, 
shall  be  liable  to  inventory  duty  under  the  said  recited  Act" 
The  2d  clause  of  the  Act  is  that  the  said  duty,  *'  with  interest 
thereon  at  the  rate  of  5  per  cent  from  the  expiry  of  six  months 
after  the  death  of  such  deceased  person,  shall  be  a  debt  to  Her 
Majesty,  and  shall  be  payable  by  any  and  every  person  who 
tdiall  take  any  money  secured  as  afocesaid,  constituting  the 
■aeeefion  or  part  of  the  succession  of  any  person  deceased,  and 
IktM  wlMtiier  be  shall  Uke  the  same  as  having  a  benefidal 


interest  therein,  or  as  trustee,  or  in  any  other  capacity,  and 
whether  he  shall  have  an  absolute  right  or  only  a  liferent  or 
life  interest  or  other  limited  right  or  interest  therein,  and 
whether  he  shall  take  the  same  by  mortis  causa  conveyance  or 
by  special  destination  or  by  inheritance. " 

The  question  is,  whether  the  money  which  is  said  to  have 
been  secured,  viz.,  the  sum  of  £9715  contained  in  this  bond 
of  annual-rent,  is  within  the  first  clause;  in  the  first  place, 
whether  it  secured  a  sum  of  money  on  heritable  property,  and 
in  the  second  place,  whether  it  constituted  part  of  the  suc- 
cession of  the  Baroness  Keith.  The  state  in  which  the  right 
and  interest  of  Lady  Keith  stood  at  the  date  of  her  death  was 
simply  this,  that  she  was  the  uncontrolled  proprietrix  of  ^the 
whole  of  that  estate  on  which  it  is  alleged  that  this  burden  had 
been  laid  and  this  money  secured.  These  bonds  were  executed 
for  the  purpose  of  making  a  burden  on  an  entailed  estate  in 
respect  of  certain  moneys  expended  on  improvements,  on  the 
footing  and  supposition  that  the  estate  was  limited  by  fetters, 
when  in  i>oint  of  fact  these  fetters  were  entirely  nulL  The 
way  in  which  Lady  Keith  dealt  with  these  bonds  is  this :  she 
executed  a  new  entail  upon  the  footing  that  the  former  entail 
was  defective  in  the  solemnities  required  by  the  law.  The  new 
entail  is  substantially  the  same  as  the  previously  existing  one,  and 
keeps  alive  tbe  feudal  investiture  which  had  been  taken  under 
the  bond  at  the  time  when  it  was  thought  that  that  was  neces- 
sary to  make  it  a  burden  upon  the  fee  of  the  estate,  but  with 
this  provision  that  unless  she  shall  leave  the  bond  and  the 
money  secured  by  it  to  any  one  else,  it  is  on  her  death  to  cease 
and  determine  absolutely,  leaving  the  institute  or  heir  of  entail 
in  full  possession  of  the  unburdened  estate.^  \  Now  whatever 
effect  might  have  been  given  to  any  conveyance  or  deed  in  favour 
of  a  thinl  party  under  which  Lady  Keith  might  have  tried  to 
create  a  new  burden,  or  to  impose  on  the  heir  in  possession  the 
burden  of  these  bonds,  I  have  come  to  be  very  clearly  of  opinion 
that  upon  the  facts  as  they  actually  occurred,  and  nnder  these 
instruments,  there  was  no  relation  of  debit  or  credit  at  all 
between  Lady  Keith  and  the  estate  of  which  she  was  the  ab- 
solute proprietor,  and  that  as  there  was  no  such  relation  there 
was  no  right  in  which  she  was  a  creditor  secured  upon  this 
heritable  property,  and  consequently  that  there  was  no  money  so 
secured  which  did  or  could  form  any  part  of  her  suocessioiL 
Whether  a  person  holding  in  fee-simple  could  create  such  arelation 
is  a  matter  involving  some  subtlety,  into  which  I  think  we  need 
not  enter,  but  the  substance  of  the  thing  is  beyond  all  doubt,  vis., 
that  the  bond  of  annual-rent  in  substance  effected  nothing.  It 
effected  nothing  during  Lady  Keith's  life,  for  she  had  the  whole 
uncontrolled  property  of  the  estate,  and  it  effected  nothing  after 
her  death,  for  the  moment  Lady  Keith  died,  the  whole  thing 
came  to  an  end.  No  one  had  any  beneficial  interest  in  it  No 
doubt  if  it  had  been  a  separate  debt  heritably  secured  over  this 
estate,  and  there  had  been  such  declaration  in  a  settlement  by  a 
party  entitled  to  make  the  declaration,  that  it  should  cease  and 
determine  in  favour  of  the  heir,  that  might  have  been  the  case 
put  to  us  a  legatum  liberalionis^  but  that  is  not  at  all  the  nature 
of  this  case.  The  fact  is  that  these  bonds  were  executed  under 
a  misapprehension  in  point  of  law  and  also  in  point  of 
fact,  and  when  Lady  Keith  died  she  was  in  possession  of  this 
estate  on  which  the  succession-duty  is  payable,  but  the  money 
secured  by  the  bonds  was  no  part  of  her  succession.  Therefore, 
as  the  question  is  put  in  the  form  of  a  Special  Case  for  the 
opinion  of  the  Court,  I  am  for  finding  in  favour  of  Lady  Lans- 
downe, in  the  question  put  to  us,  that  she  is  not  liable  to  pay 
inventory-duty  on  the  sum  in  the  bond  of  annual-rent 

Lord  Cowak. — I  concur  with  your  Lordship  in  thinking  that 
there  were  several  points  brought  into  the  argument  in  this  case, 
which  we  do  not  require  to  solve  in  giving  the  judgment  which 
must  be  pronounced.  As  regards  the  question  of  creating,  in 
the  terms  here  employed,  a  burden  upon  an  estate  which  the 
party  has  in  absolute  property,  I  do  not  wish  to  express  any 
opinion  whatever.  I  am  very  far  from  thinking  that  it  may 
not  be  within  the  power  of  a  party  so  to  deal  with  the  suc- 
cession to  his  estate,  as  to  enable  him  to  give  over  a  burden  so 
created  on  the  estate  to  a  third  party,  and  to  leave  it  as  a  burden 
upon  the  heir  to  whom  he  gives  the  estate  itself.  We  do  not 
require  to  consider  that  question.  Had  there  been  an  assigna- 
tion of  the  bond  of  annual-rent  in  favoor  of  a  third  party,  the 
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state  of  the  rights  of  parties  under  the  Revenue  Acts  would 
just  have  been  this — that  the  value  of  the  estate  taken  in 
absolute  property  would  have  suffered  a  deduction,  to  the  extent 
of  the  burden  so  created  upon  the  succession,  in  the  question  as 
to  the  succession-duty ;  and  then  the  party,  who  got  the  benefit 
of  the  assigned  bond  of  annual-rent^  would  have  been  liable  in 
the  succession-duty  for  the  sum  that  he  took  under  the  assigned 
bond  of  annual-rent  But  with  that  we  have  no  concern 
whatever  in  this  argument.  That  was  not  the  state  in  which 
this  lady  left  her  estate  to  be  taken  by  her  heirs  and  repre- 
sentatives. On  the  contrary,  it  is  impossible  for  me  to  read  the 
clause  to  which  our  attention  was  so  frequently  called,  at  the 
bottom  of  page  12  and  top  of  page  13,  without  being  convinced 
that  the  estate  was  left  absolutely  unaffected  by  any  burden 
whatever  in  favour  of  her  daughter,  seeing  it  is  there  said 
that»  unless  there  should  be  an  assignation  of  the  bond  of  annual- 
rent  (which  there  never  was),  the  hinds  would  be  entirely  free 
and  relieved  from  the  bond  in  all  time  coming.  The  Baroness 
Keith  had  power  to  make  such  a  declaration.  That  is  undis- 
puted. And  therefore  the  estate  was  really  left  unburdene-i 
and  free  of  the  bond  of  annual-rent^  to  be  taken  by  her 
eldest  daughter  as  absolute  and  uncontrolled  fiar.  Now  in 
that  condition  of  matters,  how  can  it  be  said  that  there 
was  here  money,  secured  over  the  estate  in  terms  of  the 
Statute,  which  fell  to  be  included  in  the  inventory  given  up  of 
the  lady*s  succession.  That  is  the  first  point;  and  as  to  it 
I  think  Mr.  Shand's  argument  was  good ;  but  in  the  second 
place,  under  the  same  clause  of  the  Statute  it  required  to  be  a 
part  of  the  succession  of  the  lady ;  and  upon  the  same  footing  I 
hold  that  there  was  no  succession  to  the  bond  of  annual-rent 
and  never  could  be,  because  it  terminated  the  moment  the 
lady  died  without  having  assigned  that  annual-rent.  Therefore 
upon  the  whole  matter  from  an  early  part  of  this  argument, 
I  came  to  be  quite  satisfied  that  we  had  to  deal  here  really 
in  piinciple  and  in  substance  with  nothing  else  than  this, — a 
reserved  power  to  burden  the  estate  which  was  given  by  the 
deed,  if  the  granter  thought  fit  thereafter  to  burden  the  suc- 
cession,'so  given  to  the  party  who  is  disponee ;  and  undoubtedly 
a  reserved  power  to  burden,  if  not  exercised,  ceases  to  have 
any  existence  at  the  death  of  the  party  who  has  the  power. 
Upon  the  same  ground  it  seems  to  me  that,  in  principle,  we 
must  deal  with  the  question  that  is  now  before  us,  and  that  we 
have  no  ground  for  holding  that  there  was  here  an  estate 
created,  which  required  to  be  destroyed  by  confusion.  Upon 
that  point  I  do  not  enter  into  the  argument  of  the  Ix>rd 
Ordinary  at  alL  I  cannot  understand  that  view  of  the  case, 
because  there  was  no  proper  debtor  and  creditor  to  give  rise  to 
the  doctrine  of  confusion  so  as  to  extinguish  this  bond  of  annual- 
rent.  That  would  have  raised  an  entirely  different  question  if 
it  had  existed  here,  but  I  go  simply  upon  the  grounds  I  have 
stated  in  holding  that,  in  t^e  state  in  which  this  lady  left  her 
sncceasion,  there  was  nothing  to  be  given  up  in  the  inventory  of 
her  estate  under  the  Statute,  as  being  liable  for  inventory-duty. 

Lord  BKNHOLME.-~The  bond  of  annual-rent  about  which  we 
have  heard  so  much  in  this  case,  was  executed  with  reference 
to  the  Montgomery  Act ;  and  the  object  of  the  Montgomery  Act 
is  to  enable  a  proprietor,  who  holds  an  estate  under  fetters,  when 
laying  out  money  in  a  particular  way,  to  secure  to  the  pro- 
prietor's representatives,  who  may  be  supposed  not  to  be  his  or 
her  heirs  of  entail,  the  amount  or  a  certain  portion  of  the  amount 
of  monies  so  laid  out  by  executing  a  bond  of  this  kind.  It  is 
held  that  if  that  expenditure  gives  benefits  to  a  special  class  of 
disponees  who  are  protected  by  the  fetters  of  a  good  entail,  this 
is  the  statutory  method  of  affecting  their  interests,  by  making 
them  liable  to  pay  the  annuity  under  the  bond.  Now,  in  this 
case,  there  is  no  room  for  that  view,  and  no  room  for  the  appli- 
cation of  the  law  by  which  the  doctrine  of  confusion  is  excluded, 
because  there  are  no  parties  here  entitled,  under  the  protection 
of  the  fetterst  to  be  considered  as  heirs  of  entail  in  the  sense  of 
the  Montgomery  Act.  I  look  upon  this  bond  as  having  been 
executed  under  a  mere  false  impression  of  the  Act,  and  to  be  no 
better  than  if  the  granter  had  been  the  fee-simple  proprietor,  with- 
ontanj  entail  at  idl,  or  any  destination  at  all  upon  her  estate.  The 
mere  dronmrtanoe  that  her  estate  is  destined  to  heirs  male,  for 
instaooe^  does  not  make  it  a  fettered  estate ;  and  it  is  against 
fettaiii  Mid  with  rtUmaise  to  fetters  and  the  neoesdty  of  over- 


coming these  fetters,  that  the  whole  operation  of  the  Montgomery 
Act  is  directed.  Now,  having  said  so  much  on  that  point,  I 
must  say  that  I  quite  agree  with  your  Lordship  that  this  bond 
had  no  effect  at  all,  either  in  favour  of  or  against  Lady  Keith.  It 
had  no  effect  in  her  favour  in  conveying  to  her  a  right  which 
she  herself  was  debtor  in.  It  was  conveying  to  her  an  estate 
which  she  held  simply,  and  she  might  have  altered  the  destina- 
tion at  her  pleasure.  There  was  no  use  of  fettering  such  a 
bond,  which  had  no  effect,  and  consequently  I  look  upon  it  that 
it  was  no  benefit  to  her  on  the  one  hand,  and  no  burden  upon 
her  on  the  other,  either  upon  her  or  upon  her  estate.  The  Act 
of  Parliament,  I  think,  clearly  requires  that  the  money  secured 
in  the  way  contemplated  by  the  Statute  was  a  part  of  the 
succession  of  the  lady,  with  reference  to  whom  inventory  duty 
is  to  be  paid.  Inventory  duty  suggests  that  it  is  an  inventory 
of  something  that  belonged  to  the  deceased,  and  that  is  taken 
up  by  her  representatives, — it  may  be  her  trustees,  or  it  may  be 
her  general  representatives  ;  but  it  is  something  that  belonged 
to  her,  and  that  is  the  estate  which  forms  part  of  her  goods. 
Now,  can  it  be  said  that  this  estate  was  ef  that  kind  ?  I  think 
it  neither  belonged  to  her,  nor  was  debtor  to  her  in  any  way  ; 
and  consequently  I  think  it  is  perfectly  plain  that  inventory 
duty  cannot  be  charged  upon  a  thing  she  never  had  any  interest 
in  at  all,  and  which  could  only  come  into  operation  as  a  debt» 
or  as  money  secured  upon  her  death,  and  in  consequence  of  some 
peculiar  provision  that  she  contemplated.  I  think  it  is  impossible 
to  say  that  that  formed  part  of  her  succession.  On  these 
grounds,  I  think  there  has  been  an  entire  mistake  here,  and  that 
the  question  contained  in  the  case  should  be  answered  as  your 
Lordship  suggests. 

Lord  Neaves. — I  am  of  the  same  opinion.  This  case  has 
been  complicated  by  introducing  into  it  questions  as  to  con- 
fusion which  are  an  important  jiart  of  our  law,  and  in  so  far  as 
regards  the  general  principles  applicable  to  that  matter,  I  am 
inclined  to  hold  with  the  Lord  Ordinary  that  there  is  a  strong 
equity  in  applying  those  principles  to  all  cases  where  there  is 
a  substantial  interest  to  do  so.  But  the  principle  is,  that  in 
certain  events  where  rights  have  merged  into  one,  they  shoiUd 
be  capable  of  being  kept  separate.  Where  there  is  a  substantial 
interest  in  the  party,  I  would  extend  that  principle  as  far  as 
possible,  not  only  in  cases  of  entail,  but  in  other  cases.  There 
are  various  rights  that  ought  to  be  kept  separate,  although  they 
come  into  the  person  of  the  same  individual,  as,  for  instance,  in 
a  ranking  and  sale,  when  a  creditor  gets  a  decree  of  sale,  he 
not  only  gets  that  decree,  but  he  gets  a  virtual  or  expressed 
assignation  to  all  the  adjudications,  and  all  the  heritable 
securities  that  exist  over  that  estate  in  favour  of  his  debtor's 
creditors,  so  that  he  may  resort  to  them  at  any  time  to  defend 
himself  equitably  against  the  claims  of  other  parties.  The 
same  thing  occurs  in  other  cases.  It  is  competent  to  preserve 
these  rights  separate,  so  as  to  be  capable  of  separate  assertion, 
and  he  may  ascribe  his  title  to  any  of  them  to  obtain  what  is 
reasonable  and  equitable  in  his  defence  of  it.  These  are  cases  by 
which  debts,  that  would  otherwise  run  into  one,  are  prevented 
from  being  extinguished  by  confusio  ;  but  a  thing  cannot  and 
need  not  be  extinguished  before  it  exists.  Now,  I  know  no 
case  in  which  a  party  becomes  his  own  debtor  in  a  bond  of  this 
kind,  heritable  or  moveable,  or  whatever  it  may  be,  even  although 
he  adds  at  the  end  of  it,  '*  I  bind  myself  and  my  heirs-male  to 
pay  to  myself  and  my  heirs-female  £1000,*'  which  virtually 
imports  this :  "  I  bind  myself  after  I  am  dead,  to  pay  to  myself 
that  sum."  That  is  a  thing  I  never  heard  of.  A  man  may,  by 
conveyance  or  by  other  means,  say,  "  I  bind  my  heirs-male  to 
pay  to  my  heirs  general  after  my  death ''  so  and  so  ;  but  that 
is  another  affair.  That  is  not  a  regular  bond,  but  it  may  become 
binding  upon  both  parties,  if  it  is  made  in  connexion  with  grounds 
or  conditions  that  will  compel  the  parties  in  justice  to  fulfil  the 
wish  so  expressed.  That  is  a  different  thing ;  but  for  any  one 
to  bind  himself  or  herself  after  death  to  pay  to  himself  or  herself 
a  certain  sum  of  money,  and  to  say  that  that  obligation  is  m 
bonis  of  him  or  her,  seems  to  be  a  great  absurdity.  In  point 
of  fact,  it  is  nonsense.  Now,  that  is  the  general  aspect  of  this 
matter  according  to  the  view  that  is  taken  of  it,  that  of  debtor 
and  creditor ;  but  when  we  come  to  the  other  question,  it 
resolves  itself  into  this—Is  this  a  part  of  the  succession  which 
in  any  right  sense  was  vested  in  Lady  Keith,  and  after  her 
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death  was  to  descend  U>  her  rejvreaeutatives  of  Eomo  kmdT  It 
cannot  bo  a  part  of  her  aucctssaion^  milefta  it  is  first  in  h^nig  of 
ter,  and  I  cannot  see  tbftt  it  was  ever  in  honk  of  Lady  Keiths 
She  couH  liave  done  nothing  in  uny  way  to  enforce  it.  It  is 
a  mere  iicfcion,  so  far  aa  that  is  concerned  ;  &nd  if  not  in  hrmU 
of  her^  it  can  not  become  a  part  of  her  succeGsion  on  whit^h 
duty  is  to  he  paid  It  may  bo  a  revelation  or  expression  of  "will, 
valid  or  invalid,  by  which  after  hor  death  c^rtaio  rights  in  her 
property  are  to  take  eJfect*  but  the  rights  are  not  to  take 
©fleet  in  hor  lifetime^  and  they  are  mere  rights  of  property 
aSiescting  an  estate^  and  have  no  refertinc^  to  money  whic^h  is 
to  come  into  her  pos&esBftioii,  Upon  these  groundfl,  I  think  it 
plain  that  there  ia  nothing  here  in  honU  of  Lady  LansdowDe 
which  can  be  the  subject  of  a  claim  such  aa  is  hero  modis, 

Tbe  following  mterlocutor  waa  prononcced  :— 
*^  Recall  the  interlocutor  complained  of,  and  find  that  the 
Marchioness  of  Lansdowne  is  not  liable  to  pay  inventory  duty 
on  the  sum  in  the  bond  of  annual-rent  dated  Ut  and  Sd  March 
1851,  under  the  Statute  23  and  24  Vict  c.  80,  a^  part  of  the 
aucceasioQ  of  the  Baroness  Keith,  deceased,  and  decern ;  Find 
the  reclaimer  entitled  to  expcsnim,  and  remit, ^^  etc. 

A€t*  i3oIicltor*G«neral  (Clark),  Q.C*,  Entherfnrd ;  Anga* 
Fletcher,  Solicitor  of  Inland  He  venue,  Agent. — AlL  Shand, 
Marshall ;  Lockliart  Tliomson,  8,8.0.  Afftni.^R.  UUrL 

B.J. 
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SECOND   DlVTStOir* 

TnE  City  of  Edindurgh,  Objectors^  v.  Toe  Common  Agent 
IN  THE  Locality  of  St^  Cctubbrt'Sj  Re^pondenL 

Tdndt^ — Locality — Res  Judicata— //efcf,  that  a  question  onoe 
decided  tn/or^  contmtioso  and  &ttisa  cfi<fnUa  in  one  locality, 
coidd  not  be  opened  np  in  a  flubaequent  locality  even  between 
different  parties ;  but  that  a  heritor,  having  confeaaed  to  & 
rental  of  £4^9  in  one  locality,  was  not  precluded  from  leading 
proof  in  a  subsequent  locality  that  his  rentd.  had  diminished, 
or  from  leading  a  valuation  ot  his  teinds. 

This  was  a  question  arising  between,  tbe  Lord  Provost 
and  Magistrates  of  Edinburgh  as  representing  tbe  City, 
and  tbe  Common  Agent,  in  the  pro<>ese  of  locality  of  tbe 
stipend  of  St.  Cuthbert's  parish.  In  tbe  interim  scheme  of 
looaltty  tbe  City  was^  inter  alia^  localled  on  for  old  stipend 
as  follows ; — 

BARLEY. 
B.  F.  F,  U 

"Forkndsof  Lochbank  andothertp  18  1  2  0 

For  lAsds  of  Bmntflfield  Links  and  the  MEAL, 

Meadows,-  ,  .  .        79  0  2  2J" 

This  old  Stipend  was  taken  from  tbe  final  scbeme  of 
locality  approved  of  4tb  February  1864.  In  localling  tbe 
augmentation  tbe  case  was  dealt  with  as  if  the  18  b.  1  L 
2  p,  0  It  of  barley  were  payable  upon  Lochbank  alone, 

Tbe  City  objected  that  of  the  18  b.  I  f.  2  p.  barley  8 
bolla  only  were  laid  upon  Locbbank  and  the  remaining 
10  b.  If.  2  p.  upon  BruntsGeld  Links  and  the  Meadows 
under  tbe  words  **  and  others/^  and  contended  that  this 
was  proved  by  docuraenta  produced,  and  decrees  pro* 
nonnced  in  previous  processes  of  modification  and  locality. 
The  consequence,  as  maintained  by  tbe  City,  of  this  error 
was  tliat  tbe  lands  of  Bruntsfield  Links  and  tbe  Meadows 
were  localled  upon  for  a  larger  share  of  the  augmentation 
than  would  have  been  the  case  bad  it  been  recognised 
that  the  above-mentioned  10  b.  1  f.  2  p.  barley  were 
really  laid  upon  and  paid  by  them  under  tbe  old  locality, 
and  in  the  8th  objection  it  was  craved  that  the  scheme  ol' 
locality  in  tbe  present  process  be  rectified  as  follows : — 

BARLET. 
B,  F.  p.  L. 

8  0   0   0 
10    1    2  0 
MEAU 
INi.  do.  per  lo<^ty  of  1819  64,       1%  0  2  2i" 


'<  Lochbank,  per  Ioc*l]ty  of  1806, 
Brnnt»field  Links  and  Meadowa^  per  do*. 


The  respondent,  the  Common  Agent,  stated  :— 

"  In  the  process  of  loeality  of  tbo  afcipend  modified  in  1821, 
the  City  appeared  and  objected  to  Brmita field  links,  and  the 
Meadows,  jind  tbe  lia^nda  of  Locbbank,  being  locaJled  on  for 
stipend  on  the  ground  that  they  were  not  teiudable  ^nbjccte,  and 
never  were  eo,  A  record  was  made  np  between  the  objectors 
acd  Mr.  Learmonth  of  Dean,  a  heritor  in  the  parisk  On  12th 
May  1853  the  LokI  Ordinary  pronounced  an  interlocutor,  in 
which  be,  ini^T  alict,  fonnd  *  that  tbe  Jandi  of  Bruntsfield  Links 
and  tbe  Meadowa,  belonging  to  the  City  of  Edinburgh,  are  temd- 
able  ;  that  the  rental  thereof  has  been  judicially  admitted  to  he 
£40y  per  an  nam,  and  that  one -fifth  part  of  such  admitted  rental 
failfl  to  be  taken  as  teind  t  Finda  that  tbe  old  stipend  localled 
ux  ISOt)  appears  to  have  been,  and  ought  now  to  be,  beld  at 
being  payable  out  of  tbe  teinds  of  certain  landa  known  aa  the 
landB  of  Locbbank  and  others  belonging  to  the  City  of  £dln- 
bnrgh  ^*  and  with  these  findings  he  remitted  tbe  process  to  the 
clcrk^  to  frame  a  eoiTect  scheme  of  locality  in  accord- 
ance  therewith.  This  interlocutor,  iu  so  far  as  regarded  theae 
findings,  waa  adhered  to  by  the  Inner  Honae,  First  Diviiion^  on 
1st  June  \B59  {vtdf  ante^  vol.  xxxL  p.  491).  A  scbeme  of  locality 
was  accordingly  framed  by  the  clerk,  in  accordance  with  theae 
findinga,  which  was  thereafter,  on  4th  Ftk  1&C4,  ajip roved  final, 
and  ia  the  bads  on  which  the  inirrim  scheme  in  the  pre«on^  pro* 
ccsa  was  framed." 

It  was  pleaded  for  the  City  of  Edinhurgh,  ohjectore — 
L  The  proceedings  which  took  place  in  the  former  process  of 
locality  did  not  constitute  rt^judkaia^  aa  regarded  the  question 
now  at  iaaue — (1.)  because  tbe  present  queBtion  was  not  raifsed, 
far  less  discussed  and  determined^  in  the  last  process  of  locality  ; 
Orud  (2,)  becanise  the  rfspondent  in  the  present  proceedings 
did  not  represent  officially,  or  otherwise,  either  of  tbe  parties 
to  the  former  procee<lingB.  2.  The  documents  set  forth  in  the 
objections  eetabliabetl  that  the  stipend  in  question  was  payable 
for  tbe  lands  of  Meadows  and  Bruntsfield  Ltnks^  as  weU  aa 
for  the  landj3  of  Lochbank,  And  that  in  tbe  proportions  aeit 
forth  in  the  objections. 

It  waa  pleaded  for  tbe  Common  Agent,  respondent — 
L  The  objections  ought  to  be  repelled,  in  re«pcct  that  it  was 
not  tbe  fact  that  any  jmrt  of  the  old  stij^end  of  IS  b.  If.  2.  p.  was 
payable  or  paid  for  Brnntstield  Link»  and  the  Meadow  a.  2.  It 
was  TU  judicata  that  the  lands  of  BruntsGeld  LluLks  and  the 
Meadows  paid  no  part  of  the  said  old  stipend. 

The  Lord  Crdirniry  (GiSbrd).  on  Ilth  June  1872,  pro- 
nounced an  interlocutor  repelling  tbe  objections  for  tbe 
City  of  Edinburgh,  to  which  ho  appended  the  following 
noto  ; — 

**  The  Lord  Ordinary  has  carefnUy  looked  into  the  old  locali- 
ties, and  the  doouments  relative  thereto,  so  far  as  the  same  are 
accesaible,  and  he  has  come  to  be  of  opinion  that  the  City's 
objectiona  are  ill  founded,  and  that  no  part  of  the  18  b.  It  2 
p.  0  1.  of  old  fltii>end  is  really  applicable  to  the  tcinds  of  the 
Meadows  and  Bruntsfield  Links,  But  he  is  further  of  ojiinion 
that  even  were  it  otherwise  the  queatton  is  excluded  by  tbe 
judgments  in  this  locality,  or  in  that  immediately  preceding, 
first  by  the  Lord  Ordinary  on  12th  May  1S58,  and  second  by 
the  Inner  Hotise  on  1st  June  1S59. 

**  Both  the  jAeBs  of  the  Common  Agent  in  the  present  record 
seem  therefore  weU  founded,  and  the  Lord  Ordinary  on  both 
grounds  has  repeEcd  the  objections  for  the  €*ity* 

**  (L)  The  firtt  plea  in  order,  though  last  stated,  is  that  of  rts 
jtidktit<i^ 

**  It  is  quite  Hxed  that  a  question,  whether  of  law  or  fact, 
decided  in  faro  cottUntimo  and  caum  cof^nita  in  one  locality  is 
binding  on  all  eouceraed  in  subsequent  localities  of  the  sam^ 
parish— See  Blantyre  v.  Earl  of  Wemyss,  22d  May  183S,  16  S. 
lOOf^,  and  tlie  recent  ease  of  Grab  am  Bonar  t».  The  Lonl  Ad- 
vocate, 3d  Nov.  1870,  anUt  voL  iliii.  p.  28.  Even  wf  missions  by  a 
Omraon  Agent  in  one  locality  have  been  held  binding  on  tho 
heritors  in  future  localities,  at  least  where  they  aflfeeted  the 
inter^fsts  of  parties  who  had  both  right  and  interest  at  the  time 
to  dispute  them— Earl  of  Hopetoun  v.  Ramaay,  H.  L.,  22d 
Hay  IMQ,  5  Bell's  Appeals,  60;  Duke  of  Biiecleuoh  t, 
Conmion    Agents  Invereak,    lOth  NoTembet    1S68,  anie^  voh 
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xlL  p.  66.  Now  in  the  locality  of  St  Cuthbert's,  it  was 
finally  decided  both  by  the  Lord  Ordinary  and  the  Court 
'  that  the  lands  of  Bruntsfield  Links  and  the  Meadows, 
belonging  to  the  City  of  Edinburgh,  are  teindable ;  that  the 
rental  thereof  has  been  judicially  admitted  to  be  £409  per 
annum,  and  that  one-fifth  of  such  admitted  rental  falls  to  be 
taken  as  teind :  Finds  that  the  old  stipend  localled  in  1806, 
appears  to  have  been  and  ought  now  to  be  held  as  being  pay- 
able out  of  the  teinds  of  certain  lands  known  as  the  lands  of 
Lochbank  and  others  belonging  to  the  City  of  Edinburgh.' 
This  was  in  substance  a  finding  that  no  part  of  the  old  stipend 
localled  in  1806,  which  was  just  the  18  b.  If.  2  p.  01.,  was 
applicable  to  Bruntsfield  Links  and  the  Meadows,  for  these  last 
were  found  teindable  for  the  first  time  in  1868,  and  directed  to  be 
locaUed  upon  to  the  extent  of  a  fifth  of  £409.  In  1868  the  City 
strenuously  contended  that  the  Meadows  and  Bruntsfield  Links 
werenottdndable,  and  had  never  paid  teind  at  all.  The  expression 
*  and  others  *  is  fully  accounted  for,  for  it  is  undeniable  that  in 
1806  the  City  had  many  lands  subject  to  teinds  which  do  not 
appear  by  their  specific  names.  It  seems  to  the  Lord  Oridi- 
nary  to  be  too  late  now  to  maintain  that  the  Meadows  and 
Bruntsfield  Links  had  all  along,  at  least  from  1806,  paid  teind 
along  with  Lochbank. 

"  (2.)  But  in  point  of  fact  the  18  b.  If.  2  p.  0  L  of  barley  laid 
upon  *  Lochbank  and  others '  is  traced  and  accounted  for  with- 
out any  part  thereof  being  localled  on  the  Meadows  and  Brunts- 
field I^nks. 

"  So  far  back  as  1708  there  was  laid  on  the  lands  of  Lochbank 
6  bolls  of  bere  and  3  bolls  of  here.  These  lands  then  belonged 
to  Hepburn  and  Anderson's  heirs,  but  that  they  were  parts  of 
the  lands  of  Lochbank,  afterwards  the  City's,  is  clear  from 
the  disposition  to  the  City  in  17 16,  No.  467  of  process,  and  from 
other  eyidenoe.  This  accounts  for  the  eight  bolls  barley  which 
ia  laid  upon  the  lands  of  Lochbank  in  1806.  Barley  seems  to 
have  been  taken  as  interchangeable  with  or  equivalent  to  bere, 
as  appears  from  comparing  various  entries  in  the  old  localities. 
Again,  in  the  same  locality  of  1708,  there  is  laid  on  the  lands 
of  Newhaveu  (and  Newhaven  is  evidently  a  large  district  compre- 
hending Trinity  and  Warriston),  •  formerly  pertaining  to  the 
heirs  of  Mr.  James  PiUians,'  3  b.  If.  2  p.  bere.  In  the  rental 
of  1803  there  appears  lands  belonging  to  the  City  of  Edinburgh, 
localled  upon  for  3  b.  If.  2  p.  barley,  and  assuming  barley  and 
bere  to  be  interchangeable  there  are  no  other  lands  excepting 
those  formerly  of  James  Pillans's  heirs  to  which  this  precise  allo- 
cation is  applicable.  Then,  in  the  locality  of  1806,  there  appears 
lands  belonging  to  the  City  of  Edinburgh. 

B.    P.   P.   L. 
'Old  stipend     .  .  .  .3120 

Barley — augmentation  then  first  laid  on,  7    0    0    0  barley. 

In  all,  10    1    2    0    do. 
Add  Lochbank,     8    0    0    0    do. 

Making  the  whole  old  stipend,     .  18    1    2    0  do. 

*'  But  this  is  just  the  old  allocation  now  in  dispute,  and  it  seems 
quite  plain  that  no  part  of  it  is  laid  upon  the  meadows  of 
Bruntsfield  Links.  There  are  other  items  of  evidence  pointing 
to  the  same  result,  but  it  is  unnecessary  to  go  into  further 
detail" 

The  objectors  reclaimed,  and  at  the  debate  in  the  Inner 
Honse  they  proposed  to  amend  their  Record  to  the  efifect 
of  adding  a  statement  that  since  the  final  locality  of  1864) 
the  rental  of  Bruntsfield  Links  and  the  Meadows  confessed 
to  in  1858  as  £409  had  considerably  fallen,  and  that,  even 
assuming  that  they  formed  no  part  of  the  subjects  localled 
on  as  ''  Lochbank  and  others,"  their  teind  was  now  more 
than  exhausted  by  the  79  b.  Of.  2  p.  2^1.  meal  laid  upon 
them  in  that  locality,  and  craving  to  be  allowed  to  lead 
proof  of  the  present  rental  of  the  lands. 

The  case  having  been  continued  that  the  suggestion  of 
the  Court,  that  the  objectors  should  lead  a  valuation  and  not 
a  mere  pixxtf  of  the  rental,  might  be  considered  by  them, 
they  intimated  that  they  elected  to  lead  a  valuation,  and 
withdrew  their  amendment 

AufthotitMS  eitod :— Leanno&th  v.  The  City  of  Edinburgh,  3d 


Deo.  1857,  ante,  vol  xxz.  p.  103,  and  1st  June  1859,  anUt  vol 
xxxi.  p.  491  ;  Bonar  v.  Lord  Advocate,  3d  Nov.  1670,  afUe,  vol 
xliii  p.  28  ;  Erskine  v.  Common  Agent  of  Crail,  15th  Nov.  1864, 
ante,  vol  xxxvii.  p.  26  ;  Duke  of  Buccleuch  v,  Conmion  Agent  of 
Inveresk,  10th  Nov.  1868,  ante,  vol  xli  p.  55. 

At  advising  — 

LoBD  Justice-Clerk. — On  the  first  question  which  was  argued 
before  us,  namely,  as  to  what  subjects  were  included  under  the 
words  **  Lochbank  and  others,"  in  the  old  locality,  I  think  we 
must  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  so  far  at 
least  as  to  repel  the  eighth  objection  stated  for  the  City  of  Edin- 
burgh. The  reason  first  given  by  the  Lord  Ordinary  sufficiently 
determines  the  point  so  as  to  render  it  unnecessary  for  me  to 
enter  upon  the  evidence.  - 

There  remains,  however,  a  x>oint  which  was  raised  for  the 
first  time  before  us,  and  was  not  dealt  with  by  the  Lord  Ordi- 
nary. 

There  being  no  valuation  of  the  lands,  a  fifth  of  the  actual 
rental  was  taken  as  the  teind  in  the  last  locality.  The  objectors 
say  that  the  rental  has  since  diminished,  and  that  the  sum 
localled  upon  them  in  the  last  locality  now  exhausts  their  teind. 
The  question  is,  whether  they  are  entitled  to  an  inquiry  into 
the  state  of  their  actual  rental  with  a  view  of  showing  that 
their  teind  is  thus  exhausted.  This  is  a  matter  on  which  the 
decision  in  the  former  locality  does  not  preclude  inquiry.  I  think 
therefore  that  before  further  answer  we  should  allow  the  ob- 
jectors an  opportunity  of  leading  evidence  as  to  the  amount  of 
their  present  actual  rental 

Lord  Cowak. — ^On  the  general  question  I  concur  in  what 
your  Lordship  has  said.  I  do  not  see  that  we  can  do  otherwise 
than  repel  these  objections,  as  the  Lord  Ordinary  has  done.  We 
cannot  go  back  on  the  principle  upon  which  the  stipend  waa 
calculated  and  stated  in  former  localities.  The  old  stipend 
is  held  to  be  thereby  finally  adjudicated  in  any  new  process  of 
augmentation  and  locality  subsequently  brought.  There  is  no 
declarator  or  reduction,  or  any  new  process  before  us,  which 
can  interfere  with  what  has  been  fixed  by  the  decree  of  locality 
last  pronounced  by  this  Court  Unless  a  reduction  or  some 
such  process  be  brought,  neither  the  Teind  Clerk  nor  the  Court 
can  do  otherwise  than  accept  the  old  locality  as  it  stands  as  the 
first  step  towards  making  up  a  new  locality  for  allocation  of  the 
augmented  stipend. 

It  is  a  totally  different  question  when  it  comes  to  be  decided 
what  part,  if  any,  of  the  present  augmentation  shall  be  localled 
upon  these  particular  lands  of  Bruntsfield  Links  and  the 
meadows.  On  that  question  I  agree  that  we  can  do  nothing 
until  we  have  a  valuation  of  the  teinds  of  the  lands  proceeding 
on  the  existing  rental  The  objectors  are  entitled  to  take  that 
course  if  so  advised. 

Lords  Benholhe  and  Nxaves  concurred. 

The  following  interlocutor  was  prononnced : — 

"  Refuse  the  Reclaiming  Note,  and  adhere  to  the  interlocntcur 
of  the  Lord  Ordinary :  Repel  the  objection  No.  8 :  Allow  ad- 
ditional expenses  to  the  Common  Agent  since  the  date  of  the 
Lord  Ordinary's  interlocutor,  and  reserve  to  the  reclaimers 
to  lead  a  valuation  of  their  teinds,  and  allow  the  amendment 
of  the  Record  referred  to  in  the  interlocutor  of  3d  July  last  to 
be  withdrawn." 

Act.  Watson,  M'Laren  ;  Millar,  Allardice,  and  Robson,  W.S. 
Agents.—AlL  Adam,  Gloag;  William  Montgomery,  W.S.  AgeiU, 
^Teind  Clerk.  h.  jr. 

October  1-9,  1872. 

FIRST  DIVISION. 

Anne  Lowe  and  Husband,  Petitioners. 

Petition— Factor— Mulct — Act  qf  Sederunt  13th  February  1730, 
SecU  Ar^Hdd  that,  upon  a  proper  construction  of  the  4th 
section  of  the  Act  of  Sederunt  of  1 3th  February  1730,  the  mtni- 
mum  mulct  which  can  be  inflicted  by  the  Court  upon  a 
factor  who  has  failed  to  lodge  his  accounts  in  terms  of  that 
section  is  one-half  of  his  salary  for  each  of  the  years  in 
which  he  has  so  failed. 

Ou  2d  Jane  1855  Mr.  Simpson  was  appointed  Cactor 
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upon  a  trust-estate,  but  from  that  date  till  14th  February 
18G8  he  failed  to  lodge  his  annual  accounts  as  required 
by  the  4th  section  of  the  Act  of  Sederunt  13th  February 
1730,  which  is  in  the  following  terms : — 

"  Such  factor  shall  once  every  year  give  in  a  scheme  of  his 
accompta,  charge  and  discharge,  to  the  derk  aforesaid"  (the 
derk  to  the  process),  "that  all  concerned  may  have  access  to  see 
and  examine  and  provide  themselves  with  proper  means  of 
checking  the  same,  wherein,  if  the  said  factor  fail,  he  shall  be 
liable  to  such  a  mulct  as  the  Lords  of  Session  shall  modify,  not 
being  under  an  half-yearns  salary." 

An  interim  audit  was,  upon  an  application  by  himself 
to  the  Court,  made  of  his  accounts  up  to  12th  February 
1868,  and  he  thereafter  continued  to  act  as  factor  upon 
the  estate.  He  however  failed  to  lodge  his  accounts  for 
the  succeeding  years.  The  beneficiaries  under  the  trust  pre- 
sented this  application  to  the  Junior  Lord  Ordinary  (Mac- 
kenzie) to  have  the  factor  removed  and  another  appointed 
in  his  stead.  They  also  prayed  the  Court  to  inflict  the 
penalty  prescribed  by  the  section  of  the  Act  of  Sederunt 
quoted  for  the  period  subsequent  to  February  1868.  The 
Lord  Ordinary,  after  removing  the  factor  and  appointing 
another,  reported  the  case  to  the  First  Division  upon  the 
question  of  the  amount  of  the  mulct. 

The  petitioners  contended  that  the  proper  construction 
of  the  section  was  that  the  factor  must  be  mulcted  in  at 
least  one-half  of  his  salary  for  each  year  in  which  he  had 
failed  to  comply  with  the  provisions  of  the  Act  of  Sederunt. 
In  support  of  this  contention  the  following  cases  were 
cited: — 

Condie  v.  Macdonald,  20th  Nov.  1834,  13  S.  61  ;  Cranston 
V.  Scott,  Ist  Dec.  1826,  5  S.  62  (N.K  57),  and  2  F.  33 ; 
Lambev.  Ritchie,  14th  Dec.  1837,  16  S.  219,  and  13  F.  233; 
Kerr*s  Trustees  v.  Moody,  19th  June  1850,  antCy  voL  xxii.  p.  457 ; 
Naime,  4th  March  1863,  caite,  vol  xzxv.  p.  312. 

No  appearance  was  made  for  Mr.  Simpson,  the  factor. 
At  advising — 

Lord  Prs|3Idsnt. — My  Lords,  this  argument  having  been  ex 
parley  we  were  naturally  anxious  to  be  quite  sure  whether  the 
point  were  settled  by  decision. 

It  is  now  clear  that  it  has  been  decided  in  several  cases  that 
the  minimum  fine  is  one  half  of  each  year's  salary,  during  which 
the  accounts  are  not  lodged. 

It  is  unnecessary  to  go  into  the  previous  cases,  but  in  that  of 
Naime  on  4th  March  1863,  reported  in  1  Macph.  515,  I  my- 
self delivered  the  judgment  of  the  Court,  and  though,  from  the 
report  in  Macpherson,  there  appears  to  be  a  doubt  as  to  whether 
the  factor  was  mulcted  for  one  year  only  or  for  each  year,  I 
thought  it  must  be  for  each  year,  because  the  Lord  Ordi- 
nary says  so  very  distinctly  in  his  note,  and  if  I  had  differed 
from  him  I  should  have  remarked  upon  it.  My  recollection  is 
fortified  by  the  report  in  the  Scottish  Jurist,  voL  xzxv.  p.  312, 
from  which  it  appears  that  T  distinctly  stated  that  the  fine  was 
to  be  for  each  year.  And  upon  reference  to  the  session  papers,  I 
find  that  the  *'  Jurist "  report  must  be  correct,  because  from 
these  it  appears  that  there  was  a  balance  due  to  the  factor  of 
£32,  38.  6d.,  and  yet  the  sum  we  decerned  against  him  for,  as 
appears'from  the  interlocutor  printed  in  Macpherson's  report,  was 
£195, 2s.,  which,  though  of  course  partly  interest,  must  be  mainly 
the  mulct.  I  am  satisfied,  therefore,  that  the  case  of  Naime  is 
a  direct  authority  on  this  point ;  and  following  as  it  does  on  a 
series  of  previous  decisions,  there  can  be  no  doubt  as  to  the  con- 
stroction  of  the  section  of  the  Act  of  Sederant. 

It  is  plain  that  Simpson  must  suffer  loss  of  one  half  of  his 
oommission  for  each  of  the  three  years  from  1868. 

LoBD  DxAS. — ^I  agree  with  your  Lordship  that  this  point  is 
quite  settled  by  previous  decisions. 
It  ia  parhaps  a  pity  that  the  Act  of  Sederunt  shoiild  have  been 
MMie  it  might  have  been  better  to  deal  with  each 
>  OfM  1^  itMlf.     The  Act  has,  however,  now  been-fre- 
ipriiknitloii,  ftBd  its  constniction  is  fixed. 


Lord  ARDinLLiAX. — Even  if  this  point  had  not  been  settled 
by  previous  decisions,  I  do  not  see  that  we  could  put  any  other 
construction  upon  the  Act  of  Sederunt. 

Naime  is  a  clear  case  in  point,  and  that  was  evidently  a  care- 
fully considered  judgment. 

The  following  interlocutor  was  pronounced  : — 
"  The  Lords,  on  the  report  of  Lord  Mackenzie,  Ordinary,  hav- 
ing resumed  consideration  of  the  petition,  No.  105  of  Process 
and  proceedings  therein,  and  heard  counsel  for  the  petitioners, 
Mrs.  Lowe  and  her  husband,  no  appearance  being  made  for 
James  Yates  Simpson,  the  former  factor,  or  his  cautioner,  find 
that  the  said  James  Yates  Simpson  failed  to  lodge  his  accounts 
for  each  of  the  two  years  ending  14th  January  1870,  in  terms 
of  the  Act  of  Sederunt  of  13th  February  1730  :  Therefore  mulct 
the  said  James  Yates  Simpson  in  the  sum  of  £11,  9s.lOd.,  being 
one-half  of  his  commission  for  the  said  two  years,  in  terms 
of  the  said  Act  of  Sederunt :  Find  that  the  balance  due  by  the 
said  James  Yates  Simpson  on  his  intromissions  in  terms  of  the 
Accountant's  Report,  No.  114  of  Process,  is  £3,  Is.,  which  with 
the  said  mulct  of  £1 1,  9s.  lOd.,  makes  the  sum  due  by  him  to  the 
trust-estate  mentioned  in  the  proceedings  amount  to  £14,  lOs. 
lOd.,  and  decern  against  the  said  James  Yates  Simpson  for  pay- 
ment to  Robert  Cameron  Ck>wan,  the  present  judicial  factor  on 
the  said  trust-estate,  of  the  said  sum  of  £14,  lOs.  lOd.  sterling : 
Find  the  said  James  Yates  Simpson  and  his  cautioner  liable  in 
the  expenses  of  the  petition  in  so  far  as  not  already  found  due ; 
allow  an  account  thereof,"  etc. 

Act,  Brand ;  M*Caul  and  Armstrong,  W.S.  Agents, 

A.S.H. 


October  19, 1872. 

SECOND  DIVISION. 

Special  Case — John  Borthwick  Greig,  W.S.,  and  Others 
(Mr.  and  Mrs.  Greig  of  Eccles's  Marriage- Contract  Trus- 
tees), of  the  first  party  and  John  Borthwtck  Greig, 
W.S.,  and  Others  (Mr.  Greig  of  Eccles's  Testamentary 
Trustees),  of  the  second  part. 

Parent  and  Child — Pupil — Minor — Tutors  and  CSiratorSy 
Appointment  qf— Reduction — Deathbed— "Where  a  father  in 
his  marriage-contract  nominated  tutors  and  curators  to  his 
children,  and  afterwards  in  his  trust-disposition  and  settle- 
ment recalled  the  said  nomination  and  api)0inted  others 
with  the  proviso,  *'  that  if  from  any  cause  the  nomination  of 
tutors  and  curators  contained  in  this  deed  shall  not  take 
effect  or  be  set  aside,  then  I  expressly  declare  that  the 
nomination  of  tutors  and  curators  as  contained  in  my  said 
contract  of  marriage,  shall  stand  and  be  of  full  force  and 
effect."  Held  that,  though  the  appointment  of  curators  in 
this  latter  deed  was  reducible  ex  capite  lectin  the  appointment 
of  tutors  was  separable,  and  did  not  fall  with  it 

The  late  Mr.  Greig  of  Eccles  died  on  19th  June  1869, 
survived  by  his  widow,  Mrs.  Isabella  Dickson  Richardson 
Dickson  or  Greig,  and  one  son,  James  Lewis  Greig,  aod 
one  daughter,  both  in  pupillarity  :  a  second  daughter  was 
born  posthumously. 

By  his  marriage- contract,  dated  23d  July  1866,  Mr. 
Greig  appointed  the  parties  of  the  first  part  to  this  case, 
namely,  his  marriage-contract  trustees  and  Mrs.  Greig,  to  be 
tutors  and  curators  of  the  children  of  the  marriage.  The 
clause  appointing  them  was  as  follows : — 

''And  failing  any  other  nomination  or  appointment  by  him, 
the  said  George  Greig  hereby  nominates  and  appoints  the  said 
trustees,  and  the  survivors  or  survivor  of  them,  and  the  said 
Isabella  Dickson  Richardson  Dickson,  to  be  tutors  and  curators 
to  the  child  or  children  of  the  present  intended  marriage  ;  and 
he  hereby  expressly  dispenses  with  their  lodging  tutorial  or 
curatorifld  inventories,  and  declares  that  they  shall  be  entitled 
to  the  same  immunities  and  privileges  as  if  they  were  to  lodge 
such  inventories." 

On  22d  May  1869  Mr.  Greig  executed  a  trust-disposi- 
tion and  settlement,  which  contained  a  second  nomination 
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of  tatois  and  curators  to  hU  cbildren.  This  eeoond  ap* 
pointmeDt  was  m  the  following  terms  : — 

'*  Aod  wbereai  tbe  persons  wLo  ars  nominated  and  appomti^d 
by  me,  under  mj  Jiaid  contract  of  marriage,  to  be  tutors  and 
curators  to  the  child  ran  of  the  marriage,  are  not  all  the 
Ba.me  peraonit  aa  my  trnsteea  iiam«d  ht^rein,  aod  it  is  desirable 
that tbey  should  be  the  same:  Therefore  I  do  hereby  revoke 
and  recall  the  nominatioii  of  totora  aad  oiLraturfl  contained  in 
Aaid  contract  of  marriage  i  and  in  lieu  and  place  of  the  nomi- 
nation therein  contained,  I  hereby  nominate  and  appoint  my 
trunteea  herein  before  named  and  the  £md  Mt%  l^beHa  Dick- 
aon  EichardBon  Dickson  or  tirei^,  and  the  survivors  or  survivor  of 
tbem,  to  be  tutors  and  curator*  to  the  said  Jomea  Lewis  Greigand 
Maiy  Mitchell  Greig,  aod  to  any  other  child  or  children  who 
may  yet  be  bom  of  my  aaid  marriage  ;  and  I  expready  dia]^n&e 
with  their  lodging  tutorial  or  curatorial  inventories,  and  declare 
that  they  ahaU  be  entitled  to  the  same  immunitiea  and  privileges 
as  if  they  were  to  loJge  such  inventories ;  declaring  hereby, 
that  if  from  any  cause  the  nomination  of  tutors  and  cura- 
tors contained  in  this  deed  ahaU  not  take  effect  or  be  set  aside, 
then  I  expresaly  declare  that  the  nomination  of  tutors  and  cura- 
tors aa  eontatned  in  my  said  contract  of  marriage  shall  stand  and 
be  of  fall  force  and  effect'' 

Mr  Greig^  wag  labouring:  under  the  disease  of  wbJch  be 
died  at  the  date  of  the  execulion  of  this  deed,  and  died 
witbin  sixty  days  tbereafter.  So  far  t%B  h  affected  beri- 
tagB  it  was  reduced  in  tie  intetfBt  of  James  Lewis  Greig, 
Mr  Greig-fl  son  and  beir-atr-law,  on  tbe  head  of  deathbed, 
by  decree  of  tbe  Caurt  of  Session  dated  20th  July  1870, 

After  the  redtiction  of  tbe  trust-deed  aforesaid,  tbe 
question  arose  as  to  wbetber  the  second  parties,  tbe  tutors 
and  eurators  therein  nominated,  bad  any  right  to  tbe 
office  of  tutors  of  the  children,  or  at  any  rate  of  the  said 
James  Lewis  Greig,  the  heir-at-law. 

Tbe  parties  of  the  first  part  to  this  Special  Case  main- 
tained, * 

That  as  the  nomination  of  tntors  and  curators  by  the  said  trust-deed 
as  regarded  the  latter  of  the  offices  was  reducible  on  the  ground 
of  deathbed  and  had  been  set  aside  quoad  the  heir-at-law,  the 
effect  of  this  was  to  set  up  the  nomination  not  of  curators  only, 
bat  of  tutors  and  curators  quocul  the  whole  chikireu  of  the 
marriage ;  or,  at  any  rate,  quoad  the  heir-at-law,  contained  in 
the  marriage  settlement 

The  parties  of  the  second  part  maintained,  on  the  other 
hand, 

That  although  the  nomination  of  curators  by  the  said  trust-deed 
was  reducible,  and  had  been  set  aside  qtioad  the  heir-at-law, 
the  nomination  therein  of  tutors  to  him  and  the  other  children 
was  valid,  and  subsisted,  and  therefore  that  the  event  had  not 
oocarred,  on  which,  in  terms  of  the  said  trust-deed,  tbe  nomi- 
nation of  tutors  contained  in  the  marriage-contract  was  to 
take  effect. 

The  questions  of  law  which  the  parties  submitted  for 
the  opinion  of  the  Court  were : — 

'*  1.  Are  the  first  parties  entitled  to  the  office  of  tutors  of  the 
said  James  Lewis  Greig  ?  or  2.  Are  the  second  parties  entitled 
to  that  office  ?  3.  Are  the  first  parties  entitled  to  the  offices  of 
tutors  of  the  said  younger  children  of  the  said  marriage  ?  or  4. 
Are  the  second  parties  entitled  to  that  office  ?*' 

At  advising  — 

LoRD-JusnoB  Clkrk. — ^There  is  no  difficulty  in  this  case  up 
to  a  certain  point,  for  it  is  clear  that  the  nomination  of  curators 
in  Mr.  Greig's  trust-disposition  and  settlement  is  not  a  good 
one.  But  the  question  arises,  whether  the  nomination  of  tutors 
must  fall  along  with  it.  When  Mr.  Greig  made  the  nomination 
of  tutors  and  curators  he  knew  it  to  be  doubtful  whether  it 
would  be  good  to  the  full  extent ;  but  I  cannot  doubt  that  he 
meaot  it  thoold  stand  good  to  the  extent  to  which  he  could 
make  it  good.  I  am  thmf  ore  of  opinion  that  the  testamentary 
trofltoee  are  antitied  to  the  office  of  tutors  both  to  James  Lewis 
Qvdg  and  ihe  younger  children  of  ^he  marriage. 


LoKD  Cowan. — ^I  am  clearly  of  opinion  that  this  la  a  separ- 
able tiomiimtiou«  Aa  I  read  the  Act  16%,  c  8,  which  giave 
power  to  fatbcrs  in  liege  pomiU  to  Dominate  cu rotors  to  their 
children,  that  Statute  c>ontem|i[ated  that  there  might  be  separ- 
ate nomioationa  of  tutors  and  curatora.  In  thia  relation  that 
claune  is  exceedingly  important  which  says  that  where  tbe  same 
|iarties  are  apiKJiuted  to  the  two  oHicei,  i.  c.  by  the  samedced,^ — 
for  that  must  be  inferred — it  shall  be  ia  their  power  to  accept 
tbe  tutory  and  decline  the  curatory.  Apart  from  that,  I  can- 
not think  that  we  are  to  reftiae  effect  to  Mr  Greig'a  nominatioft 
of  tutors,  becatise  his  nomination  of  curators  aiiiuot  take  effect 
not  having  been  made  in  tkgc  p^mii^.  In  the  trust-disposition 
and  deed  of  settlement  he  declares  that  if  this  nomination  of 
tutors  and  curators  shall  ffdl,  the  nominations  of  the  tutors  and 
curators  in  the  marriage -con  trivet  shall  stand.  The  right  con- 
stractioti  of  this  clause  la  that  the  teatamentary  troitees  shall 
be  tutors,  and  if  tbeir  nomination  as  curatora  ahall  foil,  then 
there  may  be  a  failure  of  curators  altogetber»or  else  the  first 
parties  fihall  take  the  ofhce  of  curatora  if  they  pteaie.  But 
what  abali  hajipen  at  tbe  expiration  of  the  tutory  ia  not  a 
matter  on  which  we  are  now  called  upon  to  give  an  opinion. 

LoftB  BiNHOLMi, — If  I  thought  that  the  effect  of  the  two 
deeda  taken  together  was  that  the  office  of  tutors  goea  to  the 
testamentary  truntees  and  the  office  of  ctirators  falls  all  together, 
that  would  be  inconaifltent  with  the  fatber*B  wiahes ;  for  he 
wiabed  the  management  to  be  harmonious.  He  desired  tbe 
guardiana  to  be  persona  of  his  ;Lppointment,  and  the  same  x>er^ 
sons  to  fill  both  offices.  Now  1  am  not  prepared  to  say  that 
when  tbe  tutory  expires  tbe  parties  nominated  in  the  first  deed 
will  he  entitled  to  the  office  of  curators.  It  ia  this  which  creates 
a  doubt  in  my  miod.  At  the  same  time  I  do  not  diaaent  from 
tbe  judgment  proposed,  vi&,  that  the  teatamotitaj-y  trustees  ore 
entitled  to  the  office  of  tutors. 

Lord  Nbayis. — I  have  considerable  difficplty  in  tlus  case. 
The  question  is  not  as  to  the  power  of  the  father  to  make 
separate  nominations,  but  as  to  his  meaning.  He  meant  the 
same  parties  to  be  tutors  and  curators.  In  both  deeds  the 
parties  named  as  tutors  and  curators  are  the  same.  If  Mr. 
Greig's  meaning  was  that  if  there  was  a  partial  failure  of  the 
nomination  in  the  second  deed,  there  should  be  a  partial  adop- 
tion of  the  first,  that  could  so  easily  have  been  said  that  the 
absence  of  such  a  statement  seems  to  me  very  im])ortant.  I 
have  great  difficulty,  but  at  the  same  time  I  agree  with  your  Lord- 
ships that  the  nomination  of  tutors  and  curators  is  separable.  It 
is  plain  that  the  nomination  of  tutors  and  curators  is  not 
a  concurrent  or  simultaneous  appointment.  It  is  a  present 
nomination  of  the  one,  and  a  prospective  nomination  of  the 
other. 

As  to  the  nomination  of  curators,  I  doubt  whether  that 
nomination  in  the  first  dee<l  revives.  The  Statute  has  said 
that  a  tutor  accepting  may  decline  to  be  a  curator,  but  I  never 
heard  of  one  who  declined  the  office  of  tutor  and  afterwards 
accepted  that  of  curator. 

On  the  whole,  I  concur  with  your  Lordships.  I  think  that 
the  nomination  of  tutors  and  the  nomination  of  curators  not 
only  are  separable  but  are  separate. 

Tbe  following  interlocutor  was  pronounced  : — 
"  The  Lords  having  heard  counsel  on  the  Special  Case,  are  of 
opinion,  and  find,  that  the  first  parties  are  not  entitled  to  the  office 
of  tutors  of  James  Lewis  Greig,  and  that  the  second  parties  are 
entitled  to  that  office :  Further,  that  the  first  parties  are  not 
entitled  to  the  office  of  tutors  of  the  younger  children,  and  that  the 
second  parties  are  entitled  to  that  office  ;  and  authorize  the  ex- 
penses incurred  in  connexion  with  this  Special  case  to  be  paid  out 
of  the  heritable  estate,  and  remit  to  the  auditor,*'  etc. 

For  the  First  Parties,  Millar,  Q.C.,  Watson ;  John  Walker, 
W.8.  Agent. — For  the  Second  Parties,  Lord  Advocate  (Young), 
Q.O.,  Asher;  Morton,  Neilson,  and  Smart»  W.S.  Agents, — 
R.  Clerk  h.j. 
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LoBDS  Bknholmx,  Abdmillak,  akd  Obmidalr. 


October  21, 1872. 
John  Home,  AppelUmt,  v,  Robert  Prihrose  Paterson, 

Respondent. 
County  Franchise — Parish  SchoolmaMer — Statute  24  and  25  Vkt, 
cap,  107, 8tct.  18. — ^The  heritors  of  a  parish  allowed  the  school- 
master, after  twelve  years*  service,  to  appoint  an  assistant  to 
discharge  his  duties  and  receive  his  salary  for  a  period  of  years, 
while  he  himself  continued  to  occupy  the  house  and  garden. 
Sometime  after  the  expiry  of  the  agreed  on  time,  the  assistant 
was  dismissed  and  another  appointed  hy  the  schoolmaster  to 
act  for  three  months,  and  to  be  paid  by  him.  Held  the  school- 
master entitled  to  be  retained  on  the  roll,  as  he  still  had  the 
Biatus  of  schoolmaster. 

Robert  Primrose  Paterson  stood  enrolled  as  a  voter  in 
the  county  of  Midlothian  as  ''  Robert  Primrose  Paterson, 
schoolmaster,  proprietor  in  virtue  of  his  office,  houses,  and 

Krtinents,  Daddingston ; ''  and  he  bad  been  on  the  roll 
*  many  years.  It  was  objected  by  John  Home,  that 
Robert  Primrose  Paterson  was  not  schoolmaster  of  the 
parish  of  Duddingston,  in  the  actual  discharge  of  the  duties 
of  schoolmaster,  and  had  not  been  so  for  ten  years  past. 

The  facts  were  that  the  voter  was  duly  appointed  school- 
master of  the  parish  of  Duddingston  in  the  year  1850 ; 
that  in  1862  there  was  an  arrangement  between  the  voter 
and  the  heritors  of  the  parish,  by  which  the  voter,  as 
schoolmaster,  was  permitted  to  appoint  an  assistant,  or  a 
person  to  act  for  him  as  schoolmaster,  and  the  salary  was 
to  be  received  by  this  person.  The  terms  of  this  arrange- 
ment and  the  cause  of  it,  and  whether  it  was  in  writing  or 
verbal,  were  not  stated  to  the  Sheriff.  The  arrangement 
was  for  a  period  of  years,  and  ended  in  April  or  May  1872. 
The  person  so  appointed  discharged  the  duties  of  school- 
Qiaster  from  1862  till  April  or  May  1872,  and  he  continued 
to  discharge  these  duties  after  the  conclusion  of  the  arrange- 
ment, and  till  recently,  when  he  was  dismissed  by  the 
voter ;  the  voter  had  now  appointed  another  person  to  act 
as  schoolmaster  for  three  months,  whom  he  was  to  pay  for 
his  services.  The  voter  had  not  personally  discharged 
the  duties  of  schoolmaster  since  1862 ;  he  had  without 
interruption  occupied  the  schoolmaster^s  house  and  garden. 
He  considered  himself  to  be,  and  always  to  have  been,  the 
schoolmaster  of  the  parish,  and  that  he  could  at  any  time 
act  as  schoolmaster  if  he  was  not  prevented  by  his  medical 
adviser  on  account  of  the  state  of  his  health.  These  facts 
were  stated  by  the  voter  himself,  and  his  statement  was 
all  the  evidence  the  objector  produced.  The  house  and 
garden  were  of  sufficient  value.  The  question  of  law  was. 
Is  the  voter,  in  the  circumstances  stated,  still  schoolmaster 
of  the  parish,  and  entitled  to  be  continued  on  the  roll  ? 

The  decision  of  the  Sheriff  was, — That  it  had  not  been 
proved  that  he  had  ceased  to  be  schoolmaster,  and  that 
his  name  should  be  continued  on  the  roll. 

The  objector  appealed,  and  cited  Paton  v.  Morrison,  Oct. 
28,  1871,  ante,  vol.  xliv.  p.  11. 

Lord  Bbnholms. — I  am  satisBed  that  no  case  has  been  made 
oat  for  interfering  with  the  Sheriff's  judgment.  There  is  a 
clear  distinction  between  this  case  and  Paton's  case,  where  the 
schoolmaster  resigned  his  office,  and  not  only  merely  the  active 
duties  of  the  office.  There  was  no  actual  resignation  here,  as  the 
voter  retained  the  statue  of  schoolmaster.  The  distinction 
between  the  schoolmaster  and  an  assistant  appointed  by  the 
schoolmaster  to  discharge  his  duties,  is  very  obvious. 

LoKD  Abdmillan. — I  retain  the  opinion  expressed  in  Paten's 


case,  that  the  authoritative  separation  of  the  voter  from  the  active 
duties  of  his  office  presents  a  very  serious  obstacle  to  the  enjoy- 
ment of  the  franchise  in  respect  of  official  occupancy  of  the 
house.  In  the  present  case  the  voter  has  had  his  name  on  the 
roll  for  many  years  as  occupant  of  the  schoolmaster's  house, 
and  that  official  occupancy  he  still  retains.  The  objector  is 
bound  to  make  out  that  the  voter,  who  is  actually  occupying 
the  school-house  is  so  separated  from  the  discharge  of  the  duties 
of  his  office  as  to  be  no  longer  entitled  to  the  position  of 
schoolmaster.  It  is,  on  the  one  hand,  not  sufficient  that  he 
continues  to  occupy  the  house.  But,  on  the  other  hand,  it  is 
not  sufficient  for  the  objector  to  prove  that  he  has  been  com- 
pelled by  the  state  of  his  health  to  cease  from  giving  instruction 
personally,  and  to  appoint  a  temporary  substitute.  The  person 
now  acting  was  appointed,  and  the  person  formerly  acting  was 
dismissed  by  this  voter  ;  and  from  all  that  appears  in  the  case,  the 
voter,  who  has  never  been  dismissed  or  suspended,  might  still 
be  discharging  the  duties  of  the  office  if  he  were  in  good  healtb, 
and  will  resume  them  on  recovery.  I  therefore  think  that  the 
voter  is  not  in  the  same  position  as  in  the  case  of  Paton,  where 
the  heritors  had  removed  the  schoolmaster  from  the  sphere 
of  his  official  duties,  so  that  he  could  not  act,  and  could  not 
resume  them. 

LoBD  Ormibale. — ^The  case  of  Paton  cannot  be  held  to  rule 
the  present  In  that  case  the  schoolmaster  had  resigned  or  was 
held  to  have  resigned  his  office;  while  in  the  present  the  school- 
master not  only  retains  the  house  but  all  the  title  to  discharge 
the  duties  of  schoolmaster  which  he  ever  had.  It  is  true  that 
he  does  not  discharge  the  active  duties  of  the  office,  but  his  title 
is  not  thereby  destroyed,  or  it  can  be  easily  understood  that  any 
legitimate  cause  might  arise  to  prevent  a  schoolmaster  for  a 
time  personally  disdbarging  the  duties  of  his  office.  I  do  not 
therefore  think  that  ^e  objector  has  made  out  a  case  for 
having  him  struck  off  the  rolL 

Affirm. 

*    October  21,  1872. 

Walter  Saxdilands,  Appellant,  v,  John  Home, 

Objector  and  Bespondent. 

County  Franchise — Valuation  Boll — Assessor — A  person  in  sup- 
port of  his  claim  to  be  put  upon  the  register  of  voters  as  hav- 
ing been  tenant  for  twelve  months  previously  of  subjects  of 
the  annual  value  of  £14,  though  they  stood  in  the  roll  of  the 
current  year  as  being  of  £12  value  only,  adduced  the  assessor, 
who  stated  that  they  ought  to  have  been  valued  at  £  14  instead 
of  £12.  Held  thskt  the  assessor  could  not  be  listened  to  as 
against  the  roll,  and  claim  rejected, 

Walter  Sandilamds,  joiner,  Inveresk,  claimed  to  be 
enrolled  on  the  register  of  voters  for  the  county  of  Mid- 
lothian, as  *^  Tenant,  Moffiit  Park  Cottage,  Inveresk." 

John  Home,  W.S.,  Merchiston  House,  a  voter  on  the 
roll,  objected  to  the  claim,  that  the  value  of  the  subjects 
on  which  Walter  Sandilands  claimed  to  be  enrolled  bad 
not  been,  during  the  twelve  calendar  months  immediately 
preceding  the  31st  July  1872,  of  the  annual  value  of  £14, 
as  appearing  on  the  valuation  roll  of  the  county. 

The  facts  were,  that  the  annual  value  of  the  subjects, 
as  appearing  on  the  valuation  roll  for  1872-73,  was  £16; 
that  the  annual  value,  as  appearing  on  the  valuation  roll 
for  1871-72,  was  £12;  and  that  the  claimant  returned 
the  sum  of  £12  as  the  value  for  the  valuation  roll  of 
1871-72.  The  assessor  sUted  that  the  value  for  1871-72 
was  truly  £14,  and  that  it  should  have  been  so  stated  in 
the  valuation  roll  of  that  year. 

The  question  of  law  was — ^Had  the  claimant  been 
tenant  of  subjects  of  the  annual  value  of  £14  for  twelve 
months  previous  to  Slst  July  1872,  as  appearing  on  the 
vlauation  roll  of  the  county?  The  decision  of  the  Sheriff 
was — ^That  he  had  not,  and  his  claim  was  rejected. 

The  claimant  appealed,  and  cited  the  following  caaes : — 
M'Gaw  V.  MaiUand,  Oct.  81,  1868,  ante,  vol.  xli.  p.  192; 
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Brown  V.  Blackwood,  October  20,  1869,  ante^  vol.  zlii. 
p.  16. 

Authorities  cited  for  objector : — Dove  v.  Reid,  Nov.  4. 
1868,  ant$,  vol.  xli.  p.  172 ;  Alexander  v,  Thomson,  Nov.  6, 
1868,  ante^f  vol.  xli.  p.  191, 

Lord  Bbnholmz.— I  cannot  doubt  bat  that  the  assessor's 
opinion  is  here  brought  directly  to  impeach  the  valuation  roll 
of  the  previoos  year,  because  what  he  says  comes  shortly  to  this, 
that  subjects  the  value  of  which  he  put  down  at  £12,  ought 
truly  to  have  then  been  valued  at  £14.  Now  I  do  not  thmk 
that  we  can  allow  him  to  do  that,  and  so  get  behind  the  valuation 
roU.  It  might  have  been  a  different  case  if  a  rise  in  the  value 
towards  the  latter  period  of  the  year  had  been  proved  to  the 
Sheriff,  but  that  was  not  attempted.  We  cannot  allow  the 
authority  of  the  valuation  roU  to  be  impeached  in  this  way. 

Lord  Ardmillak. — In  my  opinion  this  case  can  be  disposed  of 
without  interfering  with  previous  decisions  or  deciding  the 
general  principle. 

We  cannot  separate  the  two  sections  of  the  Statute  as  to 
owners  and  tenants.  The  recognition  of  the  effect  and  authority 
of  the  valuation  roll  must  be  the  same  in  both.  I  am  still  of 
opinion  that  the  valuation  roll  in  existence  at  the  date  of  the 
claim  is  in  a  different  position  from  that  of  the  previous  year ; 
and  this  is  best  illustrated  by  taking  the  case  of  a  claimant  as 
owner  who  must  have  been  in  possession  for  six  months.  If  the 
cnrrent  valuation  roU  states  tiie  value  of  lus  property  at  £10, 
while  the  roll  of  last  year  makes  it  £4  or  £5,  and  if  in  the  inter- 
val, he  has  built  his  hduse,  or  an  addition  to  his  house,  or  has 
so  increased  it  and  improved  it  as  to  augment  its  value, — ^is  he 
to  be  excluded  from  the  franchise  ? 

As  I  read  the  Statute,  the  current  valuation  roll  cannot  be 
impugned  or  challenged.  Nor  is  a  challenge  of  the  old  valuation 
roll  to  be  lightly  received  or  favourably  viewed.  That  I  consider 
to  be  the  general  view  of  the  Statute.  But  the  case  here  differs 
from  that  supposed  in  its  special  circumstances.  This  claimant, 
when  giving  up  his  value  to  the  assessor  for  taxation,  stated  it  to 
be  £12,  and  now  when  he  wishes  to  obtain  the  franchise  he  says 
that  the  true  value  at  that  time  was  £14,  and  he  is  probably 
correct,  because  we  see  that  his  property  is  stated  at  £16  of  value 
in  the  present  year.  But  we  cannot  allow  such  a  proceeding.  We 
cannot  permit  him  to  challenge  a  value  taken  on  bis  own  state- 
ment. I  think  we  should  afi&rm  the  decision  of  the  Sheriff  in 
the  circumstances  of  this  case ;  but  we  must  be  understood  not 
to  differ  from  the  principle  decided  in  the  quoted  case  of  M*Gaw 
when  circumstances  occur  to  require  the  application  of  that 
principle. 

Lord  Ormidalb. — I  am  of  the  same  opinion. 

I  am  glad  we  have  not  here  to  decide  any  general  principle 
as  regards  the  valuation  roll,  for  though  the  34th  section  of  the 
Valuation  Act  (17  and  18  Vict.  c.  91)  would  be  of  great  impor- 
tance in  assisting  that  principle,  it  has  not  been  brought  under 
our  notice.     That  section  is   in  these  terms: — {Becids section.) 

That  section  could  not  cover  the  case  of  new  houses  erected 
after  the  making  up  of  the  roU.  For  example,  suppose  that 
several  new  and  valuable  houses  were  erected  during  the  latter 
part  of  a  year  they  could  be  in  the  valuation  roll  of  that  year. 
But  without  remarking  further  upon  the  principle,  there  is 
here  no  proper  or  trustworthy  evidence  to  show  that  the  value  of 
the  subjects  in  question  was  not  correctly  stated  in  the  valuation 
rolL  If  the  assessor  entered  these  subjects  in  the  valuation  roll 
at  too  low  a  valuation  he  must  be  held  to  have  done  so  in  violation 
or  neglect  of  his  duty ;  and  therefore,  when  we  find  that  the 
claimant  himself  had  stated  the  value  at  £12,  being  the  sum 
entered  in  the  valuation  roll,  I  think  the  attempted  correction  by 
the  asssMor  is  quite  inadmissible. 

Affirm. 

October  21, 1872. 

WiLUAM  BuTHBRFORD,  AppeHafity  V,  John  Dunn, 

Objector  and  Respondent. 

Oamii^  Frtmehim — Ttnanft  title — Verbal  agreement — Power  to 
wMel— Claim  by  a  person  who  had  occupied  premises  for 
■evecal  jeMi»  paying  taxes,  feu-dnty,  poor-rates,  and  keeping 
the  eabjeote  in  repair,  bat  whoee  only  title  was  a  verbal  agree- 


ment with  the  proprietor  whereby  he  was  allowed  **  to  possese 
the  subjects  upon  condition  that  he  kept  them  in  repair,  with 
liberty  to  sublet^  if  he  thought  fit,  and  make  the  moat  of  the 
subjects  for  his  own  benefit,"  euekiined. 

William  Rutherford,  shoemaker  in  Yetbolm,  claimed  to 
be  entered  in  the  register  of  voters  for  the  county  of  Rox- 
burgh as  '*  tenant  of  house,  garden,  byre,  and  lands  at 
Yetholm,  in  the  parish  of  Tetbolm."  The  claim  was  ob- 
jected to  by  Thomas  John  Dunn,  a  registered  voter. 

It  was  established  as  matter  of  fact  that  the  claimant 
had  personally  occupied  the  subjects  specified  in  his  claim 
for  several  years,  and  was  now  in  the  personal  occupancy 
thereof.  That  bis  elder  brother,  who  succeeded  to  them 
as  heir  of  their  father  at  the  father's  death,  about  eight  or 
nine  years  ago,  agreed  with  the  claimant  to  allow  him  to 
possess  the  subjects,  upon  condition  that  he  kept  them  in 
repair,  with  liberty  to  sub-let  if  he  thought  fit,  and  make 
the  most  of  the  subjects  for  his  own  benefit.  No  writing 
passed  between  the  parties  then,  or  at  any  subsequent 
period.  No  term  for  which  possession  was  to  endure  was 
mentioned,  nor  was  any  rent  specified.  The  claimant  had 
since  personally  occupied  the  subjects.  He  had  never  sub- 
let the  same  or  any  part  thereof,  and  had  from  time  to 
time  ez|>ended  sums  of  money  in  keeping  up  the  subjects, 
had  paid  the  feu-duty  of  the  subjects,  and  taxes  payable 
by  the  brother  as  proprietor  in  respect  thereof,  and  had 
also  paid  poor-rates.  He  had  never  paid  any  rent  to  the 
brother  directly  or  indirectly,  or  had  had  any  settlement  of 
accounts  with  him  in  reference  to  his  expenditure  on  the 
house  and  otherwise,  or  his  possession  of  the  house. 

In  these  circumstances,  the  claimant  maintained,  in 
point  of  law,  that  he  had  been  and  was  in  possession  of 
the  subjects  as  tenant,  and  was  therefore  entitled  to  be 
registered,  and  to  vote  in  terms  of  the  6  th  section  of  '^  The 
Representation  of  the  People  (Scotland)  Act,  1868." 

The  Sherifif  rejected  the  claim,  holding  that  the  claim- 
ant's possession  was  not  in  law  that  of  a  tenant,  but  a  pre- 
carious possession,  terminable  at  any  time  at  the  will 
of  the  brother,  and  therefore  not  such  as  the  Statute  (sec- 
tion 6)  requires. 

The  claimant  appealed,  and  argued — 
'  The  services  rendered,  taxes  paid,  and  repairs  done  had  been 
frequently  held  to  be  equivalent  to  rent.  Tenure  could  not  be 
said  to  be  precarious,  as  there  was  no  such  thing  as  tenancy 
at  will  in  Scotland.  It  must  be  held  that  there  was  a  verbid 
lease.  Moreover,  there  was  a  power  to  sub-let — Stewart  v. 
Grant,  Oct  29, 1868,  ante,  voL  xli.  p.  184 ;  Hilson  v.  Scott,  Oct 
26,  1870,  ante,  vol  xlii.  p.  5. 

Argued  for  objector — 

There  was  no  real  right  here  which  was  not  defeasible  by  the 
proprietor ;  only  right  was  personal  There  would  be  no  tacit  re- 
location, as  there  was  no  ish  from  which  it  might  run. 

Lord  Ardmillak. — Permission  to  sublet  must  be  assumed 
to  have  been  part  of  the  bargain,  according  to  the  distinct  state- 
ment to  that  effect  made  by  the  Sherifif  in  the  special  case,  and 
we  must  hold  that  it  is  so.  If  permission  to  sublet  be  a  con- 
dition between  the  proprietor  and  the  tenant,  the  proprietor 
making  such  a  condition  could  not  eject  a  sub-tenant ;  and  the 
man  who  can  thus  sublet  must  be  tenant,  because  no  man  can 
sublet  unless  he  himself  be  tenant  of  the  subjects.  Besides,  the 
claimant  has  occupied  on  the  footing  of  tenancy.  He  has  paid 
the  annual  burdens  and  taxes  which  were  due  by  his  brother  as 
proprietor,  such  payments  by  him  being  a  consideration  in  lieu 
of  rent ;  and  if,  while  so  doin^  he  also  had  power  to  sublet, 
there  can  be  no  doubt  that  lus  tenure  is  of  sudi  a  nature  as  to 
entitle  him  to  the  franchise. 

Lord  Ormidaul—  I  am  of  the  same  opinion. 
The  case  may  be  tested  in  this  way :  Suppose  a  question  had 
arisen  in  the  Sheriff-court  between  tiiis  claimant  and  the  party 
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from  whom  he  derives  his  right,  and  that  the  latter,  after 
the  claimant  had  the  possessioD,  as  is  here  set  forth,  and  had 
paid  annual  burdens  and  taxes  as  stated,  had  tried  to  eject 
him  summarily,  the  claimant  could,  I  think,  have  successfully' 
answered  that,  according  to  the  true  construction  of  the  agree- 
ment, he  held  at  least  a  yearly  tenure  of  this  property  as  tenant. 
As  tried  by  that  test  the  construction  here  contended  for  by  the 
claimant  must,  I  think,  be  held  to  be  the  true  construction. 

1  therefore  agree  with  your  Lordship  that  the  Sheriff  has 
fallen  into  error  in  the  present  case,  and  that  the  judgment  ap- 
pealed against mtist  be  reversed,  and  the  appellant's  name  should 
be  added  to  the  rolL 

Lord  Bbnholhb. — I  agree  with  your  Lordships. 

The  Sheriff  here  has  gone  upon  the  ground  that  this  claimant 
had  only  a  precarious  possession  entitling  the  landlord  to  turn 
him  out  on  a  week's  notice.  But  surely  this  view  is  quite  in- 
consistent with  the  fact  that  the  claimant  got  a  power  to  sublet. 
This  power  to  grant  a  sublease  seems  to  me  necessarily  to  imply 
that  he  was  tenant  for  a  year  at  least,  and  unless  he  got  notice 
before  Whitsunday  he  must  be  considered  to  have  held  upon  tacit 
relocation  from  year  to  year.  We  must  alter  this  finding,  and 
remit  to  the  Sheriff  to  add  the  claimant  to  the  roU. 

Reverse. 
Counsel  and  Agents. 
(Midlothian),  Muirhead  ;  John  Home,  W.S.   Agent. — Shand, 
BalfouF ;  T.  F.  Weir,  S.S.C,  Agent.    (Roxburghshire),  Darling  ; 
J.  S.  Darling  W.S.,  Agent.^A.  G.  Young  ;  John  Steuart,  W.S. 
Agent.  A.E.H. 


October  22,  1872. 

second  division. 

John  Athta  and  Co.,  Appellants^  v.  Joshua  Buchanan 

and  Son,  Respondents. 

Agent  and  Principal — Foreign — Sale — Contract — Circumstances 
in  which  it  was  held  that  a  contract  of  sale  was  entered  into 
by  the  sellers  as  principals,  and  not  as  agents  for  a  foreign 
principal ;  that  no  intimation  was  made  to  the  purchasers  at 
the  time  the  contract  was  entered  into,  that  the  sellers  were 
acting  only  as  agents,  though  the  purchasers  became  aware  of 
the  name  of  the  foreign  correspondent  of  the  sellers  who  was 
to  execute  the  orders,  and  that  therefore  the  sellers  were 
bound  to  return  the  price  paid,  the  contract  not  having  been 
implemented. 

Opinion  {per  Lords  Benholme  and  Neaves),  that  even  had  the 
sellers  been  only  agents,  they  would  have  been  bound  to 
return  the  price,  the  contract  not  having  been  implemented, 
unless  they  could  establish  that  they  had  paid  it  away  or 
would  otherwise  suffer  loss. 

This  appeal  was  taken  from  the  Sheriff-court  of  Lanark 
in  an  action  at  the  instance  of  Joshua  Buchanan  and  Son, 
provision  merchants,  Glasgow,  against  John  Athya  and 
Co.,  American  produce  brokers,  Glasgow,  concluding  for 
payment  of  the  sum  of  £33,  9s.  5d. 

The  pursuers  stated  in  their  summons — 

*<On'or  about  the  27th  June  1864,  the  defenders,  through  Mr. 
Drysdale,  their  traveller,  took  an  order  from  the  pursuers  to 
purchase  or  procure  for  them  100  boxes  prime  States  cheese, 
grass  made,  of  finest  quality,  well-coloured  and  flavoured,  and 
fat,  upon  best  terms,  cost,  freight,  and  insurance ;  cheeses  to 
weigh  from  50  lbs. 'to  80  lbs.each,  and  carefully  selected  :  Terms, 
payment  by  bill  at  sixty  days*  sight  of  shipping  documents.  On 
or  about  the  16th  August  1864,  the  defenders  rendered  an 
invoice  of  124  boxes  of  cheese,  which  they  represented  as  having 
been  purchased  in  terms  of  said  order,  and  handed  the  pursuers 
the  bill  of  lading  therefor.  On  said  date  the  pursuers,  instead 
of  paying  by  bill,  jMud  in  cash  under  deduction  of  the  discount, 
conform  to  invoice  and  receipt  herewith  produced.  On  or  about 
the  said  last-mentioned  date,  the  vessel  'Caledonia,'  with  the 
said  cheeses  arrived,  and  the  pursuers  received  delivery  of  122 
boxes,  being  two  less  than  the  number  invoiced  and  paid  for  as 
aforesaid.  On  examination  the  pursuers  found  that  the  defenders 
had  failed  to  implement  their  obligation  to  purchase  or  cause  to 


be  purchased  for  them  cheeses  in  terms  of  the  order  given.  The 
pursuers  immediately  gave  notice  to  this  effect  to  the  defenders, 
and  required  them  to  take  away  the  cheeses  and  repay  the  price. 
With  this  request  the  defenders  refused  to  comply,  and  the 
cheeses  were  subsequently  sold  under  your  Lordship's  authority, 
conform  to  process  herewith  produced.  The  loss  sustained  by 
the  pursuers  amounts  to  £33,  9s.  5d.,  conform  to  statement 
annexed.  The  cheeses  were  purchased  in  New  York  by  K  J. 
Donnell,  who  is  the  defenders'  agent,  and  for  whom  they  are  re- 
sponsible, or  they  were  purchased  by  the  said  £.  J.  Donnell,  on 
account  of  the  defenders." 

The  action  was  therefore  for  recovery  of  the  price  paid 
for  the  cheese,  viz.,  £163,  16s.  3d.,  under  deduction  of  the 
amount  realized  at  the  judicial  sale,  viz.,  £130,  6s.  lOd. 
In  defence  the  defenders  stated  that  in  taking  orders  of 
the  kind  founded  on, 

*'  They  gave  the  public,  and  amongst  others  the  pursuers,  to 
understand  that  they  were  taken  on  behalf  of  E.  J.  Donnell, 
commission-agent  in  New  York,  and  that  they  were  to  be 
executed  by  him,  the  defenders  merely  acting  as  brokers 
between  the  buyer  and  seller.  That  a  weekly  circular  wss 
issued  at  New  York  by  Mr.  Donnell  for  circulation  by  the 
defenders,  as  his  correspondents,  among  the  trade  in  Glasgow, 
and  on  the  basis  of  the  quotations  contained  in  these  circulan 
the  trade  gave  their  orders  ;  and  such  was  the  basis  on  which 
the  order  in  question  had  been  taken  from  the  pursuers,  who 
were  perfectly  aware  that  the  defenders  were  only  acting  aa  the 
brokers  or  agents  of  Mr.  Donnell  in  the  transaction." 

The  pursuers  pleaded — 

1.  The  cheeses  delivered,  not  having  been  purchased  in  terms 
of  the  pursuers'  order,  they  were  entitled  to  repayment  of  the 
price  paid  therefor,  and  the  charges  disbursed  by  them,  less  the 
proceeds  of  the  chf^se  when  sold  by  judicial  authority.  2. 
From  the  nature  of  the  contract  between  them  and  the  de- 
fenders, as  vrell  as  by  the  terms  of  the  arrangement  between 
the  defenders  and  E.  J.  Donnell  of  New  York,  the  defenders 
were  liable  for  the  actings  of  the  said  £.  J.  Donnell  in  the  trans- 
action in  question. 

The  defenders  pleaded — 
That  they  having  only  acted  as  agents  for  Mr.  Donnell  in  the 
sale  of  the  cheese,  and  having  disclosed  their  principal  at  the 
time  of  the  bargain,  no  action  lay  against  them. 

The  following  excerpts  from  the  evidence,  parole  and 
documentary,  disclose  the  nature  of  the  case. 

Alexander  Drysdale,  the  defenders'  Ifaveller,  stated — 
'*  I  have  frequently  taken  orders  from  Mr.  Buchanan  for  John 
Athya  and  Co.  I  took  the  order  for  the  cheese  on  the  7th 
June  1864,  No.  13  of  process,  in  the  memorandum  book  I  kept 
at  the  time  for  orders  taken  by  the  defenders.  I  see  the  entry 
under  date  27th  June  formerly  mentioned  ;  it  is  the  entry  made 
by  me  in  the  pursuers'  premises  at  the  time  it  was  given.  As 
to  what  passed  I  can  only  s|)eak  to  my  usual  custom,  which  is, 
in  taking  orders  for  New  York  to  present  Mr.  Donnell's  circular, 
which  shows  the  prices  in  New  York,  and  orders  are  generally 
given  on  the  base  of  these  quotations,  or  as  near  them  as  possible. 
I  cannot  swear  that  on  said  occasion  I  presented  any  card 
or  bill  of  E.  J.  Donnell's.  1  cannot  say  that  Donnell's  name 
was  mentioned  on  the  said  occasion,  but  I  have  no  doubt  I 
asked  for  orders  for  New  York." 

Joshua  Buchanan,  junr.,  one  of  the  pursuers'  firm, 
stated — 

"  Mr.  Drysdale  was  introduced  to  us  as  the  defenders'  traveller 
by  Pyott  (formerly  in  Athya  and  Co.'s  employment,  but 
at  the  date  of  the  transaction,  clerk  to  E.  J.  Donnell  of  New 
York.)  Mr.  Drysdale  called  on  us  at  a  subsequent  period,  and 
got  the  order  which  forms  the  subject-matter  of  dispute.  He 
solicited  an  order  for  American  cheese.  I  knew  him  to  be  Athya 
and  Co.'s  traveller,  and  did  not  ask  who  he  came  for.  I  gave 
him  an  order  for  100  boxes  prime  States  cheese.  After 
going  over  the  qualities  of  the  cheese,  which  were  that  it  was  to 
be  grass  made,  well  coloured  and  well  flavoured,  and  fat ;  the 
weights  were  to  be  not  under  50  lbs.— from  50  to  80  lbs.  each 
cheese — and  all  well  selected,  I  stated  that  I  would  not  limit  the 
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18  I  was  particular  in  wanting  fine  dieese,  but  they  were 
►urehased  on  the  beat  terms.  The  settlement  was  by  bill, 
7j  days  after  receipt  of  shipping  documents,  reserving  to 
es  the  privilege  of  discounting  our  own  bilL  Mr. 
Je  stated  that  I  could  depend  on  getting  them  sent  first- 
leese,  as  they  would  come  under  the  notice  of  Mr.  Pyott, 
'  would  be  purchased  by  him  in  New  York,  and  he  under- 
ihe  quality  of  cheese  that  was  required  for  the  Glasgow 
;.  Mr.  Drysdale  wrote  down  the  order  in  his  order  book 
time  the  order  was  given.  Mr.  Donnell*s  name  was  not 
ned  on  that  occasion  either  by  me  or  Drysdale.  I  under- 
hat  I  was  dealing  with  the  defenders  as  principals."- 

TRACT  from  Alexander  Drysdale*s  Obdsr  Book. 

JosHCTA  Buchanan  &  Son— 100  Boxes  Cheese. 

LETTER,  Athya  k  Co.  to  Buchanan  &  Son. 

"  Glasgow,  21th  June  1864. 
issrs.  Joshua  Buchanan  &  Son,  Glasgow.— Dear  Sirs, — 
ble  with  your  instructions  we  have  forwarded  to  our  New 
lorrespondent  the  following  order  on  your  a/c  and  risk, 
-To  purchase  and  ship  for  you  per  steamer  *  Caledonia,' 
to  Glasgow,  100  boxes  prime  States  cheese,  grass 
of  finest  quality,  well  coloured  and  flavoured,  and  fat, 
est  terms,  cost,  freight,  and  insurance  ;  cheeses  to  weigh 
0  to  80  lbs.  each,  and  carefully  selected  :  Terms  payment 
at  sixty  days'  sight  of  shipping  documents. — Yours  truly, 

"John  Athya  &  Co. " 

INVOICE,   E.   J.   DONNELL. 

«« New  York,  July  23,  1864. 
iBsn.  John  Athya  &  Co.,  Glasgow. — In  accordance  with 
istmctions  I  am  making  tbe  following  shipments.    The 
risk  covered,  or  to  be  covered,  by  you,  and  oblige, 

"  E.  J.  DONNELL. 


«. 

ElDd  Of 
Vcnel 

1 

PUft 

Ului. 

Belonging 
to 

tJOB. 

EciuflrkL 

iibottt 

'u 

a  Bt«amer 

Brit- 
ish. 

Al. 

Co. 

n 

tt»at  108 
Ch^esii. 

"  E.  J.  DONNELL,   p.  W.  PyOTT.  " 

DETAILED  INVOICE,  E.  J.  Donnell. 

r284.  Invoice  299  K 

^oice  of  Extra  State  Cheese  bought  by  K  J.  Donnell,  and 
I  on  S.S.  '  Caledonia '  for  Glasgow,  as  per  order,  and  for 
i  and  risk  of  Messrs.  John  Athya  and  Co.  for  Messrs. 
Buchanan  &  Son. 

"  New  York,  July  23rf,  1864. 
k>xe8  Cheese,     lbs.  7843  at  22^       1764  67 

ale  Boarding, 2  48 

1767  15 

«•  Charges. 

lue  Stamps, 

ing  Expenses, 


1  50 
9  92 


"Com  4 7,,         

9  71  at  274  Ex.  £151  17  10 
Freight^  12     3    5 


£164     1     3 
&0.E. 

freight  60/ &  5  7o 
[nmuied  by  Menn.  J.  A.  &  Co." 

XLV. — ^HO.  11. 


11  42 

$1778  57 
71  14 

$1849  71 
E.  J.  Donnell. 


ACCOUNT  and  RECEIPT,  16th  August  1864. 

<<  110  Buchanan  Street, 
« Glasgow,  1864. 

"  Messrs.  Jos.  Buchanan  &  Son,  —  To  John  Atbya  &  Co. 
*' July  23.  To  124  Boxes  Cheese,  pr. 
'  Caledonia,*  as  per  E. 
J.  Donnell  invce.  299  B.,  £151   17  10 
„  Mar.  Insu.  on  £185,  @ 

10/ o/^    .  .  .  0  19     2 

„  Bank  Com.  retg.  in  Lon- 
don, @  2 '7^       .  .  0     3     1 


63  days  disct.  @  8°/o, 


£153    0 
2    2 


*Augt.  16/64.  By  cash. 


*  John  Athya  k  Co. 


£160  ^7  11 

£150  17  U 

J.  W.  Brown." 


LETTER^  Joshua  Buchanan  &  Son  to  John  Athya  k  Co. 

*•  71  and  73  CandUrigga^ 
"  Glasgow,  Uth  Augt,  1864. 
«  Messrs.  John  Athya  k  Coy. 

*'  Gentl., — We  beg  to  advise  that  the  American  cheese  pur- 
chased thro'  your  house,  and  invoiced  to  us  at  New  York,  July 
23,  has,  with  the  exception  of  two  cheese,  been  received  by  us* 
On  examining  the  cheese  we  find  tbat  tbere  are  nine  very 
inferior  quality,  seven  of  which  are  quite  unfit  for  human  food, 
and  the  quality  are  not  in  accordance  with  the  terms  of  our 
order,  and  accepted  by  you  on  June  27th.  The  cheese  are  lying 
here  for  your  inspection,  and  we  will  not  break  upon  the  parcel 
until  some  arrangements  are  come  to  regarding  them.  We 
therefore  trust  that  you  will  call  to-morrow,  Friday,  as  early  as 
possible,  and  oblige.  Yours  respectfully, 

"Joshua  Buchanan  k  Son." 

The  Sheriff-substitute  (Erskine  Murray)  found  for  tba 
pursuers,  and  the  Sheriff  (Alison)  adhered  on  appeal. 
The  defenders  appealed  to  the  Court  of  Session. 

Argued  for  the  appellants — . 

The  pursuers*  own  summons,  founding  on  a  contract  to  pur- 
chase or  procure,  showed  that  the  transaction  was  one  of  broker- 
age and  not  of  sale.  The  defenders  must  therefore  be  held  to  be 
either  the  agent  of  the  buyers  in  this  country,  or  of  tbe  seller  in 
America,  and  in  either  case  were  free  from  liability.  Farther 
(1.)  Having  disclosed  their  principal  they  were  not  liable,  and 
(2.)  it  being  of  the  nature  of  the  transaction  that  they  were  to 
purchase  or  procure  from  a  foreign  seller,  their  liability  was  dis- 
charged— ^tbe  foreign  seller,  as  sub-agent,  became  directly  re- 
sponsible, and  they,  as  intermediate  agents,  were  free — Story 
on  Agency,  sections  201,  217a,  and  313 ;  Smith's  Mercantile 
Law,  p.  104,  e<  aeq, ;  Bell's  Cool,  McLaren's  Ed.,  L  516,  e<  seq. 

Argued  for  the  respondents — 

They  dealt  exclusively  with  Athya  and  Co.,  who,  though  they 
might  employ  a  foreign  house,  were  still  themselves  responsible 
to  the  respondents — Millar  v,  Mitchell,  Feb.  17,  1860,  ante, 
voL  xxxii.  p.  346 ;  Jones  v,  Littledale,  1837,  6  Ad.  and  EL 
486. 

At  advising — 

Lord  Justice-Clerk. — We  do  not  think  it  necessary  to  call 
for  a  reply  in  this  case,  being  clearly  of  opinion  that  the  re* 
spondent  is  entitled  to  prevail 

Without  resuming  any  part  of  the  prior  prooedure,  it  is 
sufficient  to  say  that  it  must  now  be  held  as  fixed  in  this  case 
that  the  contract  of  sale  in  dispute  was  not  duly  implemented, 
and  that  no  price  was  due  under  it.  This  action  was  originally 
brought  to  recover  back  from  the  defenders  the  balance  of  the 
price  which  had  been  paid  to  them  in  terms  of  the  contract  The 
deftoders  resist  the  demand  on  the  ground  that  they  were  only 
agents  in  the  transaction,  and  that  therefore  they  are  entitled  to 
retain,  or  at  least  are  not  liable  to  repay,  the  price  which  they 
received,  although  no  consideration  was  ever  given  for  it. 

Even  if  there  had  been  ground  for  holding  that  the  appellants 
acted  as  agents  in  the  transaction,  I  should  doubt  if  this  plea 
conld  haye  been  sustained.    It  was  part  of  the  oontraot  that  ths 
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price  ahonld  be  paid  to  them  individually,  and  as  the  footing  on 
which  they  received  it  failed,  I  think  they  are  individually  bonud 
to  restore  it.  If  a  bill  at  two  months  had  been  granted  to  the 
appellants  for  the  price,  they  could  not  have  recovered  under  it, 
nor  does  it  seem  to  make  any  difference  that  the  respondents 
discounted  their  own  bilL  This  result  seems  to  arise  from  the 
unquestionable  fact  that  the  appellants  stipulated  for  payment 
to  themselves,  and  took  it  subject  to  all  its  qualities. 

I  am  unwilling,  however,  to  rest  my  judgment  on  this  rather 
narrow  ground,  because  I  am  of  opinion  that  on  the  merits  the 
appellants  have  no  well  founded  defence.  I  entertain  no  doubt 
that  the  contract  of  sale  in  question  was  one  in  which  the  ap- 
pellants sold  and  the  respondents  bought,  each  on  their  own 
account,  and  that  there  is  no  ground  for  maintaining  that  the 
appellants  acted  in  any  other  capacity  than  that  of  principals. 

The  appellants  found  on  the  case  of  Mitchell  v.  Miller,  but 
there  is  no  resemblance  or  even  analogy  between  the  cases. 
MitcheU*B  case  was  one  in  which  an  agent  for  a  foreign  con- 
stituent entered  into  a  contract  avowedly  as  an  agent  professing 
to  bind  his  principal,  who  was  named,  and  was  a  merchant  abroad. 
If  the  contract  had  been  one  for  a  principal  within  the  juris- 
diction, it  was  conceded  that  he  could  not  have  been  made  liable. 
The  question  was  whether,  although  only  an  agent,  he  was  liable 
in  respect  the  principal  was  beyond  the  jurisdiction,  and  it  was 
found  that  he  was  not  necessarily  liable,  and  that  his  liability 
depended  on  the  circumstances  of  the  particular  contract. 

But  this  case  is  entirely  different  from  that  of  Mitchell.  Athya 
and  Company  were  ostensibly  general  produce  brokers  dealing 
mainly  in  American  produce,  but  largely  aUo  in  a  general  pro- 
vision trade.  As  Mr.  Athya  in  his  evidence  explains,  they  sup- 
plied their  customers  in  various  ways ;  sometimes  they  sold 
articles  which  they  had  themselves  in  store.  In  these  cases  they 
were  of  course  in  the  ordinary  position  of  sellers ;  sometimes,  as 
he  says,  they  acted  as  principals  with  the  customers,  although 
in  fact  aotiDg  as  agents  for  third  parties,  sometimes  they  sold 
avowedly  as  agents,  leaving  the  customer  to  complete  the  trans- 
action with  their  principal  They  also  received  orders  from  abroad 
for  British  goods  to  be  purchased  in  this  country  and  sent 
abroad,  and  also  as  consignees  for  British  produce  to  be  sent 
abroad.  No  presumption,  therefore,  arises  out  of  the  ordinary 
course  of  dealing,  that  they  acted  in  this  case  as  agents  of  a 
particular  correspondent.  We  must  look  to  the  terms  of  the 
special  contract,  and  these  seem  to  me  to  admit  of  no  doubt. 

The  contract  in  question  was  made  verbally  between  Mr. 
Buchanan  and  Drysdale,  the  servant  and  traveller  of  the 
appellants.  As  Mr.  Buchanan  states  it,  its  terms  were  the 
following :— «•  I  gave  him  an  order,"  etc.-— (Reads  tU  supra).  It 
is  not  disputed  that  the  bill  for  the  price  was  to  be  granted  in 
favour  of  the  appellants.  No  mention  was  made  of  Mr.  Donnell 
of  New  York  in  the  transaction.  This  account  is  corroborated 
by  Drysdale,  who  expressly  says  that  from  anything  that  passed, 
the  appellants  were  at  liberty  to  execute  the  order  through  any 
foreign  correspondent  they  pleased.  He  also  says  that  Donnell's 
name  was  not  mentioned. 

Such  was  the  contract,  and  on  its  terms  it  seems  sufficiently 
plain  that  it  was  one  conduded  with  Athya  and  Company  alone; 
they  could  have  sued  on  it  as  principals,  and  they  undertook 
to  implement  it  Donnell  of  New  York  acquired  no  right 
against  Buchanan  and  Son  under  it ;  they  were  not  constituted 
creditors  by  it,  and  if  Donnell  had  declined  to  execute  the  order, 
or  had  become  bankrupt,  or  had  given  up  business  before  the 
order  arrived,  Athya  and  Company  remained  as  much  bound 
and  as  much  entitied  to  execute  the  contract  of  sale  which  their 
traveller  made  for  them  as  they  were  before. 

The  progress  of  the  transaction  seems  to  put  its  true  character 
beyond  doubt  Its  terms  are  engrossed  in  the  appellants*  letter  of 
the  27th  of  June — (Reads  iU  suprcL.)  Here  the  appellants  apeak 
of  their  New  York  correspondent  without  naming  him.  They 
do  not  say  "our  principal"  or  "our  constituent,"  but  simply  "our 
correspondent,"  intimating  that  this  waa  the  mode  which  they 
had  adopted  in  executing  the  contract  they  had  made.  In  point 
of  fact  Donnell  of  New  York  was  instructed  to  purchase  the 
goods  in  the  New  York  market  They  were  sent  to  the 
appellants,  with  invoices  in  the  following  terms — (Reads  tU  aupm,) 
On  receipt  of  these  documents  therespondents,  in  terms  of  the  con- 
tract, pi«ferring  to  discount  their  own  bill,  paid  the  price  minus 
the  discount  to  the  appellante,  and  the  whole  transaction  was 


settled  up  by  the  discharged  account  No.  27  of  process,  the 
terms  of  which  appear  to  exclude  all  further  question— (Readi 
ut  supra.)  Two  days  afterwards  the  quality  of  the  goods  ii 
challenged. 

Such  being  the  contract,  it  seems  to  me  that  all  the  rest  of 
the  evidence  is  immaterial  Even  if  Buchanan  and  Son  knev 
and  expected  that  Donnell  would  select  and  purchase  the  goods 
in  the  American  market,  that  might  give  them  more  confidence  is 
entering  into  the  contract,  but  could  not  alter  its  nature.  Bat 
I  greatiy  doubt  if  in  point  of  fact  Donnell  stood  to  the  appeOaoti 
in  the  position  of  a  principal,  and  the  appellants  in  that  of  liii 
agent  in  such  transactions.  Their  mutual  position  would  seesi 
to  be  exactly  the  reverse.  Donnell  was  a  general  broker; 
Athya  and  Company  employed  him  to  make  purchases  in  the 
American  market,  and  he  employed  Athya  and  Company  to 
make  purchases  in  the  British  market  They  were  mutoaOj 
agents  for  each  other  in  executiug  such  orders,  and  prindpsb  | 
when  they  gave  the  orders.  In  the  present  case  it  woold 
rather  appear  that  Donnell  acted  as  the  appellants'  agent  ia 
purchasing  in  the  American  market  I  cannot  see  that  he  acted 
in  any  other  capacity.  That  this  was  truly  the  character  is 
which  he  acted  seems  indicated  by  the  alternative  plea  maia* 
tained  by  the  appellants,  that  they  acted  as  the  buyer's  agents, 
and  Donnell  as  an  authorized  sub -agent  But  if  the  appeUanti 
were  agents  for  Buchanan  and  Son,  there  must  have  been  t 
contract  of  employment  But  as  both  parties  are  agreed  that 
there  was  no  such  contract  this  notion  is  foreign  to  the  cssa 
Jf  it  could  be  entertained  it  would  be  fatal  to  the  appeDanti^ 
case,  as,  having  stipulated  to  receive,  and  having  received,  tie 
price  as  agents  for  the  buyer,  they  would  be  bound  to  have 
seen  the  contract  implemented  before  paying  it  over. 

Lord  Cowan. — ^The  issue  of  this  case  depends  on  the  questioi 
whether  Athya  and  Company  acted  as  principals  in  this  true- 
action  with  Buchanan  and  Son,  holding  themselves  out  as  sncb, 
settling  the  transaction  as  such,  and  throughout  the  correspon- 
dence acting  in  that  capacity,  and  in  that  alone.  I  forbear  to 
enter  into  the  second  ground  of  the  Sheriff-substitute's  judgment, 
viz.,  **  that  even  if  the  contract  were  to  be  looked  on  as  one  of 
agency,  the  employment  of  Donnell  as  sub-agent  is  not  proved  to 
have  been  authorized  by  the  pursuers,"  for  I  think  that  Athjs 
and  Company  acted  as  principals  and  not  as  agents.  The  eon- 
tract  was  entered  into  verbally ;  and  on  the  evidence  it  is  im- 
possible to  say  that  when  it  was  made  there  was  any  referenee 
to  a  foreign  principal,  and  that  Athya  and  Company  were  simply 
his  agents.  In  the  written  statement  of  the  bargain  contained 
in  the  letter  of  June  27,  Athya  and  Company  state  that  they 
had  forwarded  the  order  to  their  New  Yrok  conespoodeBi 
There  is  an  attempt  made  to  say  that  here  there  was  a  divulging 
of  a  foreign  principal — ^Buchanan  and  Sons  having  beooma 
aware  from  previoTis  transactions  similar  to  the  present^  that  the 
New  York  correspondent  was  Donnell.  But  the  mere  drcnm- 
stance  that  Buchanan  and  Son  might  be  awiu'e  of  the  par^ 
whom  Athya  and  Company  were  to  employ  is  of  no  matenality 
in  the  case.  The  question  is,  in  what  capacity  was  he  known?— 
was  he  so  represented  as  to  make  the  contract  direct  between 
him  and  Buchanan  and  Son?  Now  although  Donnell  v» 
known  as  the  correspondent  of  Athya  and  Company,  I  find  no 
trace  of  his  being  known  as  the  principal  in  these  previous  tnme- 
actions.  On  the  contrary,  it  is  invariably  Athya  and  Compsay 
who  acted,  and  with  whom  Buchanan  and  Son  dealt^  as 
principals ;  and  it  is  singular  that  though  Donnell  sometunei 
wrote  to  Buchanan  and  Son  transmitting  his  letters  throng 
Athya  and  Company,  Buchanan  and  Son  never  addressed  say 
letters  to  him.  This  leads  to  the  observation  that  the  men 
knowledge  or  the  statement  of  the  name  of  the  foreign  oorm- 
pondent  who  deals  with  a  merchant  in  this  oountiy,  is  out 
sufficient  to  divest  the  party  in  this  country  of  the  character  of 
principal,  and  put  the  foreigner  in  his  place.  Although  yon 
know  the  name  of  the  foreign  correspondent  it  does  not  foUow 
that  you  adopt  him  as  principal  The  present  cajw  is  not 
analogous  to  the  case  of  Millar  v.  Mitchell.  I  do  not  doubt  tint 
judgment;  I  think  it  an  authoritative  precedent  in  drcamstsDcei 
of  tiie  same  kind.  We  all  held  that  where  a  person  in  thii 
country  acted  for  a  foreigner,  there  was  a  presumption  tiiat  tiw 
person  acting  for  him  here  was  to  be  held  bound  for  the  execn- 
tion  of  the  contract ;  but  the  majority  held  thai  tliia  wm  only  a 
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vremtmptlo  faeUy  and  to  be  considered  as  part  of  the  general  evi- 
lence  in  the  cause.  Here  it  is  manifest  that  Athya  and  Com- 
lany  acted  as  nominatim  principals  in  the  transaction,  and  the 
aentioD  of  their  correspondent  abroad  is  of  no  moment.  There  is 
b  recent  very  analogous  decision  in  the  English  Courts,  Paice  v. 
^'alker  (L.  R.  5  Ex.  173).  The  rubric  runs  thus—*'  A  person 
ligmng  a  contract  in  his  own  name  without  qualification  is  not  ex- 
empted from  liability  on  the  contract  by  merely  describing  him- 
lelf  in  the  body  of  the  contract  as  agent  for  a  named  principal, 
iithoat  words  expressly  or  by  necessary  implication  showing  that 
le  only  signs  as  agent.  '*  To  apply  this  rule  to  the  present  case, 
—here  we  have  not  a  written  contract  but  a  contract  embodied 
n  the  letter  of  27th  June,  and  established  by  the  parole  proof. 
[a  there  anything  in  this  document  or  in  the  proof  to  show  that 
%.thya  and  Company  held  themselves  out  as  mere  agents,  and  that 
&he  foreign  party  was  truly  the  principal  ?  As  matter  of  fact  it  is 
idear  that  there  is  no  sudi  evidence. 

There  are  two  tests  which  we  may  apply  to  determine  the 
[j^estion  who  was  the  principal  in  the  transaction.  First, 
Snppoae  Bnohanan  and  Son  had  failed  to  make  payment  of  the 
icooont  rendered  by  Athya  and  Son  in  their  own  name,  could 
Qot  Athya  and  Company  have  raised  an  action  for  the  price  in 
iheir  own  name  ?  I  think  there  can  be  no  question  of  that.  Or, 
leoondly,  Suppose  Athya  and  Company  had  employed  some  other 
party  than  'Donnell  to  execute  the  order,  woiUd  Buchanan  and 
Son  have  been  entitled  to  reject  the  goods,  although  conform  to 
sontract?  It  is  impossible  to  say  that  they  could.  These  two 
testa  seem  to  me  to  bring  out  this  result,  that  the  defenders  were 
[>rincipal8  in  the  transaction,  and  not  mere  agents. 

Lord  Bknholms. — My  opinion  differs  insome.degree  from  those 
expressed  by  your  Lordships,  for  I  do  not  think  that  the  solution 
of  this  case  depends  on  the  rather  nice  and  delicate  questions 
which  your  Lordships  have  considered.  The  summons  states 
that  the  order  given  to  Athya  and  Co.  has  not  been  duly  im- 
plemented, and  that  consequently  there  was  no  ground  for 
paying  the  price  ;  but  that  the  price  had  been  paid  (the  pur- 
chaser having  chosen  to  discount  his  own  bill),  and-  that,  two 
days  after,  intimation  was  given  to  the  defenders  that  there  was 
no  good  implement  of  the  sale.  We  know  now  as  a  proved  fact 
in  the  case  that  the  order  was  not  duly  implemented.  On  the 
other  hand,  the  summons  is  not  founded  on  any  claim  of  damage. 
If  it  had,  I  admit  it  would  have  raised  those  delicate  questions 
on  which  your  Lordships  are  inclined  to  rest  your  judgment. 
For  a  claim  of  damage  would  have  been  founded  on  this,  that 
the  defenders  had  undertahtn  a  contract,  were  therefore  re- 
sponsible for  its  performance,  had  failed  to  implement  it,  and 
were  consequently  liable  in  damages.  But  that  is  not  the  shape 
ofthiBcase.  Here  the  liability  arises  from  the  defenders  having 
received  money  which  ought  never  to  have  been  paid,  there 
being  no  good  ground  for  paying  it.  That  being  so,  there  is  no 
necessity  for  solving  the  general  question  of  ultimate  responsi- 
bility. Even  supposing  they  were  agents,  the  defenders  are  not 
entitled  to  retain  money  which  they  never  could  have  exacted, 
which  ought  never  to  have  been  paid  to  them  ;  and  in  regard  to 
which  they  have  no  good  ground  of  defence  against  the  pursuers 
that  they  had  paid  it  away,  or  that  by  paying  it  they  would 
anfier  any  loss  or  inconvenience.  Although  I  am  not  prepared 
lo  Bay  that  I  differ  from  your  Lordships,  it  is  upon  this  ground 
that  I  rest  my  opinion.    But  the  result  is  the  same. 

liOBP  NxAVBS. — I  concur  in  the  opinions  delivered  by  your 
Lordships  on  all  points.  At  the  same  time  I  should  be  pre- 
pared to  rest  the  judgment  on  the  ground  stated  by^Lord  Ben- 
holme,  for  I  think  the  defenders  had  a  separate  responsibility 
from  having  got  the  money  which  was  never  due.  But  inde- 
pendent of  that,  it  is  plain  that  Athya  and  Co.  put  themselves 
forward  as  principals. 

I  do  not  think  this  case  depends  much  on  the  case  of  MitcheU 
«.  Millar.  I  agree  with  Lord  Cowan  in  his  view  of  that  case  ; 
hot  he  is  mistaken  when  he  thinks  I  decided  it  on  a  presumption 
of  law.  I  said  the  fact  of  the  principal  being  a  foreigner  gave 
riae  to  a  xveaumptioa  of  fact,  a  mere  probability ;  and  my  view 
was,  that  if  there  was  a  presumption,  as  both  parties  had  re- 
nonaoed  probation,  it  was  the  only  fact  in  the  case. 

The  following  iiiterlocntor  was  pronounced : — 

«« Find  that  the  ra^ondentB,  Bachanan  and  Son,  on  the  27th 


June  1864,  entered  into  a  contract  of  purchase  and  sale  with 
Alexander  Drysdale,  the  traveller  of  the  appellants,  by  which 
Buchanan  and  Son  agreed  to  purchase,  and  Drysdale,  on  behalf 
of  his  employed,  agreed  to  sell '  100  boxes  of  prime  States  cheese^ 
grass  made,  of  finest  quality,  well  coloured  and  flavoured,  and 
fat,  upon  best  terms,  cost,  freight,  and  insurance,  cheese  to 
weigh  from  60  to  80  lbs.  each,  and  carefully  selected ;  terms 
payment  by  bill  at  sixty  days*  sight  of  shipping  documents : ' 
Find  that,  in  concluding  the  contract,  Alexander  Drysdale  acted 
for  behoof  of  the  appellants :  Find  that,  when  the  contract  was 
made,  no  mention  was  made  of  the  name  of  K  J.  Donnell  of 
New  York,  and  that  he  was  no  party  to  the  same :  Find  that 
the  defenders  transmitted  instructions  to  the  said  £.  J.  Donnel^ 
to  purchase  in  the  American  market  the  goods  which  were 
the  subject  of  the  said  contract,  and  that  a  consignment  of 
cheese,  accompanied  by  shipping  documents,  was  transmitted 
by  Donnell  to  the  appellants  in  implement  of  these  instructions  : 
Find  that,  on  receiving  from  the  appellants  the  shipping  docu- 
ments, the  respondents  paid  the  ])rice  of  the  cheese  to  the 
appellants,  minus  two  months*^  discount,  and  the  appellants 
discharged  it  in  their  own  name  l)y  the  account  No.  12  of  process, 
in  which  they  are  entered  as  the  creditors  :  Find  that,  two  days 
afterwards,  the  respondents  intimated  that  the  goods  were  dis- 
conform  to  order,  a  fact  which  has  now  been  judicially  established 
in  this  process :  Find  that  the  contract  in  question  was  entered 
into  by  the  appellants  as  principals,  and  not  as  agents  for  E.  J. 
Donndl  of  New  York  ;  and  find,  separately,  that  no  intimation 
was  made  to  the  purchaser  at  the  time  the  said  contract  was 
made,  that  the  sellers  were  not  acting  therein  on  their  own 
account,  but  as  agents  merely  :  Therefore  dismiss  the  appeal ; 
affirm  the  judgment  appealed  from,  and  decern  :  Find  the 
appellants  liable  in  expenses,  and  remit,"  etc. 

Act,  Shand,  Asher;  Millar,  Allardice,  and  Bobson,  W.S. 
Agents. — Alt.  Watson,  D,  Crichton ;  J.  and  A.  Peddie,  W.S. 
AgeiU8.—h  Clerk,  H. J. 

October  28,  1872. 
high  court  of  justiciary. 
Her  Majesty's  Advocate  v.  "Wiluam  Thomson. 

Indictment — Relevancy — Wickedly  and  felomously  having  carnal 
knowledge  of  a  woman  when  asleep,  and  without  her  consent,  by 
a  man  not  her  husband — An  indictment  charging  the  pand 
with  "  wickedly  and  feloniously  having  carnal  knowledge  of  a 
woman  wheii  asleep,  and  without  her  consent,  by  a  man  not 
her  husband,*'  was  objected  to  as  irrelevant,  because  it  was 
not  stated  in  the  minor  that  the  woman  was  married ;  and 
also  because  the  minor  contained  the  words  "  did  attack  and 
assault,'*  which  it  Was  contended  were  not  covered  by  the 
terms  of  the  major.     Objections  repelled, 

William  Thomson  was  indicted  and  accused — 

**  That  albeit,  by  the  laws  of  this  and  of  every  other  well- 
governed  realm,  the  wickedly  and  feloniously  having  carnal 
knowledge  of  a  woman  when  asleep»  and  without  her  consent, 
by  a  man  not  her  husband,  is  a  crime  of  an  heinous  nature,  and 
severely  punishable :  Yet  true  it  is  and  of  verity,  that  you, 
the  said  William  Thomson,  are  guilty  of  the  said  crime,  actor, 
or  art  and  part :  In  so  far  as,  on  the  night  of  the  15th  or 
morning  of  the  16th  day  of  June  1872,  or  on  one  or  other  of 
the  days  of  that  month,  or  of  May  immediately  preceding,  or  of 
July  immediately  following,  withm  the  house  ^tuated  in  or  near 
a  back-land  or  tenement  in  or  near  Kirk  Street,  Calton,  in  or 
near  Glasgow,  then  and  now  or  lately  occupied  by  you, 
then  or  lately  residing  there,  you,  the  said  William  Thomson, 
did,  wickedly  and  feloniou^y,  invade  by  stealth  the  bed 
in  said  house  in  which  Mary  Smith,  mill-worker,  now  or 
lately  residing  with  Ann  Adair  or  CuUen,  a  widow,  in  or 
near  Broad  Street,  Camlachie,  in  or  near  Glasgow,  and  then 
or  lately  residing  as  a  lodger  with  you  in  said  hoTise,  usually 
slept,  and  in  which  bed  she  was  then  lying,  undressed, 
or  partly  undressed,  and  asleep,  and  did  take  the  bed-clothes 
off  her,  and  lay  yourself  above  or  beside  her,  and  attack  and 
assault  her,  and  bring  your  naked  person  in  contact  with  her 
naked  person,  and  introduce  your  private  member  into  her 
private  parts,  and  have  carnal  knowledge  of  her  when  she  was 
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asleep,  and  without  her  consent,  you,  the  said  William  Thomson, 
not  being  the  husband  of  the  said  Mary  Smith." 

When  the  diet  was  called  at  Glasgow  Autumn  Circuit 
it  was  objected  for  the  panel  to  the  relevancy  of  the  libel, 
that  it  was  not  stated  that  the  woman  Mary  Smith  was  married, 
and  also  that  the  charge  of  assault  contained  in  the  minor  pro- 
position was  not  covered  by  the  terms  of  the  major ;  further, 
that  the  major  proposition  was  itself  irrelevant,  and  even  if 
relevant,  was  not  borne  out  by  the  terms  of  the  minor  pro- 
position. 

The  Lord  Justice-Clerk  and  Lord  Cowan  certified  the 
case  to  the  High  Court  of  Justiciary  in  respect  of  its 
novelty  and  importance. 

Argued  for  the  panel — 

It  was  of  the  essence  of  the  crime  here  meant  to  be  set  forth 
that  the  injured  person  should  be  a  married  woman.  There 
was  no  such  allegation  in  the  minor  of  this  indictment,  and  in 
fact  the  reverse  was  the  case.  It  was  necessary  that  this  offence 
should  be  limited  to  the  case  of  married  women,  as  instances 
might  easily  be  imagined  where  it  would  not  be  a  crime  at  aU. 
The  indictment  could  not  be  held  to  be  relevant  when  it  was 
wanting  in  the  necessary  specification.  In  the  two  former  cases 
of  Sweenie,  June  18,  1852,  3  Irv.  109,  and  Palmer,  September 
26,  1862,  4  Irv.  227,  the  minor  had  expressly  set  forth  that  the 
woman  was  married.  There  was  also  a  second  objection ;  the 
minor  set  forth  that  the  panel  attacked  and  assaulted  the  woman. 
That  was  quite  inconsistent  with  the  other  part  of  the  charg^; 
had  any  such  assault  been  made,  the  crime  as  set  forth  in  the 
major  was  impossible. 

No  argument  was  called  for  from  the  prosecution. 

Lord  Cowan. — I  have  considered  this  objection  as  now  stated, 
and  have  carefully  perused  the  opinions  in  the  case  of  Sweenie. 
In  that  case  we  negatived  the  charge  of  rape  as  therein  set  forth, 
but  we  sustained  as  relevant  the  minor  chtu^e  of  this  innominate 
offence.  None  of  the  Judges  who  sustained  that  indictment 
expressed  any  doubt  that  such  an  offence  was  not  only  morally 
wrong,  but  sJso  of  a  criminal  nature,  punishable  by  the  law 
of  Scotland.  The  only  question  is,  whether  this  indictment 
is  objectionable,becauseof  the  offence  being  charged  as  conmiitted 
against  an  unmarried  woman.  The  previous  case  had  regard  to 
the  offence  being  committed  against  a  married  woman  by  a  man 
not  her  htisband.  But  these  words  *'  not  her  husband  '*  in  this 
indictment 'are  not  objectionable  but  are  quite  relevant ;  as  in  the 
course  of  the  trial  it  might  appear  that  the  woman  was  married, 
although  not  known  to  be  so  by  the  public  prosecutor.  There 
is,  however,  a  distinction  between  the  minor  of  this  indictment 
and  the  minor  in  Sweenie*s  indictment,  where  the  words  *'  attack 
and  assault,"  which  here  occur,  were  carefully  omitted  in  charging 
the  alternative  offence.  I  cannot  for  a  moment  concede  &at, 
simply  because  a  woman  is  said  to  have  been  asleep,  no  **  assault*' 
can  be  charged  as  having  been  committed.  That  point  was  held 
clear  in  Sweenie*s  case  by  those  of  the  Judges  who  referred  to  it 
in  their  opinions.  Indeed  it  seems  to  me  that  the  offence  might 
well  have  been  charged  as  assault  I  am,  therefore,  of  opinion 
that  we  must  sustain  the  relevancy  of  this  indictment ;  it  would 
be  very  perilous  to  say  that  such  a  crime  as  this  cannot  be  pro- 
secuted as  an  article  of  criminal  dittay.  No  doubt  it  may  be 
that  in  course  of  the  trial  of  such  a  crime,  facts  may  be 
established  to  render  the  alleged  offence  more  or  less  free  of 
criminality,  and  that  no  great,  S  any  punishable,  crime  had  been 
committed  after  aU.  But  still,  in  order  to  protect  women  from 
being  exposed  to  such  assaults  as  that  which  is  here  libelled, 
we  ought  in  my  opinion  to  sustain  the  charge  as  relevant. 

Lord  Nkaves. — All  cases  of  this  kind  are  of  great  importance 
and  care  must  be  taken  in  deciding  them.  It  is  therefore  im- 
possible to  regret  that  this  objection  should  have  been  ventilated, 
as  there  has  been  no  instance  of  a  precisely  similar  indictment 
having  been  sustained. 

I  lukve  not  the  slightest  doubt  that  this  is  a  relevant  indict- 
ment.    When  I  consider  the  argument  maintained  for  the  panel, 
that  no  charge  of  this  sort  can  be  sustained  as  relevant  unless 
perpetrated  against  a  married  woman,  I  look  upon  that  plea  I 
»■  most  dangerous  and  disconform  to  law  and  reason.    Thia  | 


crime  must  be  guarded  against,  not  only  for  the  sake  of  the 
offence  against  the  rights  of  husbands,  but  to  protect  tin 
modesty  and  purity  of  women  whether  married  or  unmarriei 

The  only  foundation  for  this  objection  is  in  the  use  in  the 
major  of  the  words  "  by  a  man  not  her  husband."  These  words 
do  not  in  my  opinion  bear  the  meaning  which  has  been  pot 
upon  them ;  their  true  meaning,  as  I  take  it,  is  "  by  a  man  wk 
had  no  such  right,  not  being  her  husband."  It  is  necessary  or 
at  least  proper  to  exclude  the  husband's  right  in  the  major 
which  charges  this  innominate  offence.  From  that  view  the  aie 
of  these  words  is  equally  proper,  whether  the  offence  have  been 
committed  against  a  married  or  an  unmarried  woman ;  it  estsb- 
lishes  that  at  all  events  the  accTised  was  not  the  assaulted 
woman's  husband. 

I  agree  with  what  Lord  Cowan  has  said  upon  the  question 
of  whether  this  ought  to  have  been  charged  as  an  assault  or  not 
It  was  an  assault,  and  it  is  prudent  so  to  charge  it ;  but  it  is  set 
necessary  to  put  the  assault  into  the  major. 

As  to  whether  it  is  possible  for  this  crime  to  be  committed  ; 
or  not,  it  is  not  for  us  to  decide  that  It  is  quite  competesl  | 
for  the  panel  to  lead  evidence  as  to  the  impossibility  of  the  crime  i 
as  charged,  and  to  put  that  to  the  jury  for  their  consideratiaii.      ' 

Lord  Justicb-Cle&k. — I  entirely  concur  in  the  opinions  pro- 
nounced. The  grounds  upon  which  we  certified  this  case  froB 
the  Circuit  was  that  this  was  the  first  indictment  where  tiiii 
offence  was  charged  as  having  been  committed  upon  an  on- 
married  woman.  In  the  case  of  Sweenie  the  discussion  wii 
mainly  as  to  whether  the  crime  charged  amounted  to  r^^ 
The  Court  held  it  did  not,  but  they  were  quite  unanimous  in 
sustaining  the  relevancy  of  the  alternative  or  minor  charge. 

I  hardly  think  the  words  **by  a  man  not  her  husband"  are 
properly  applicable  to  the  case  of  an  unmarried  woman,  asd 
tend  to  create  confusion.  If  it  appears  upon  the  face  of  the 
indictment  that  the  woman  was  unmarried,  that  is  sufficient  to 
exclude  the  possibility  of  her  having  a  husband.  But  the 
present  style  has  been  deliberately  sustained,  and  probably  hsd 
better  be  adhered  to.     This  objection  must  be  repelled. 

Lord  Jerviswoode  concurred. 

The  objections  were  accordingly  repelled;  and  on  the 
motion  of  the  Solicitor-General  the  diet  was  deserted  pro 
loco  et  tempore. 

Lord  Justice-Clerk,  Lords  Cowan,  Neaves,  and  Jerviswoode. 
— Act,  Solicitor-General  (Clark),  Q.C.,  Conjier,  A.D.  ;  Crom 
Agent, — AU,  Scott-Moncrieff.-— «/u«ttciary  Cltrk,  A.B.H. 
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high  court  op  justiciary. 

Her  Majesty's  Advocate  v,  John  Hutchison. 

Indictment  —  Relevancy — Vitiating  and  altering  a  receipt  for 
money — Using  and  uttering — The  relevancy  of  an  indictment 
charging  <*  wickedly  and  feloniously  vitiating  and  altering 
any  receipt  for  money  with  intent  to  defraud ;  as  also  the 
wickedly  and  feloniously  using  and  uttering  as  genuine  any 
vitiated  and  altered  receipt  for  money,  knowing  the  same  to 
be  vitiated  and  altered,  with  intent  to  defraud,"  stutained,  as 
setting  forth  a  crime  analogous  to  forgery. 

Obeervatione  [ler  Lord  Justice-Clerk  as  to  the  proper  form  of 
indictments  charging  such  an  offence. 

John  Hutchison  was  indicted  and  accused, 

*<  That  albeit  by  the  laws  of  this  and  of  every  other  well 
governed  realm  the  wickedly  and  feloniously  vitiating  and  alter- 
ing any  receipt  for  money  with  intent  to  defraud ;  as  also  the 
wickedly  and  feloniously  using  and  uttering  as  genuine  any 
vitiated  and  altered  receipt  for  money,  knowing  the  same  to  be 
vitiated  and  altered,  with  intent  to  defraud,  are  crimes,  etc.  .  . . 
In  so  far  as  (1.)  you,  the  said  John  Hutchison,  having  had  certain 
business  transactions  during  the  years  1870  and  1 87 1  with  the  firm 
of  Messrs.  Arthur  and  Company,  warehousemen,  Glasgow,  and 
having  contracted  a  debt  of  £39, 19s.  2d.,  or  thereby,  to  them,  and 
you  having,  on  the  19th  day  of  December  1870,  made  a  payment 
to  aoooont  of  said  debt  to  the  said  Arthur  and  Company  of 
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£20,  aod  on  the  9th  day  of  March  1871  paid  a  sum  of  £5  far- 
ther to  acooant  of  said  debt,  and  yoa,  the  said  John  Hutchison, 
liaving,  in  or  near  the  house,  shop,  or  other  premises  situated 
in  or  near  Kirkton  of  Largo,  in  the  parish  of  Large,  and  shire 
of  Fife,  then  and  now  or  lately  occupied  by  yon,  on  or  about  the 
5th  day  of  April  1871,  made  payment  of  a  further  sum  of  £5 
to  accQfont  of  said  debt,  and  a  receipt  or  acknowledgment  for 
the  last-mentioned  sum  of  £5,  in  the  following  terms,  having 
been  then  and  there  granted  to  you  by  WilUam  Law,  then 
traveller  for,  and  acting  on  behalf  of,  the  said  firm  of  Arthur 
and  Company,  and  now  or  lately  residing  in  or  near  Burnt- 
island: — 

'  Received  from  Mr.  Hutchison 
'  Largo  the  sum  of  five 
•poonds  to  a/c. 

*  Pro  Arthur  and  Co. 

•William  Law. 
•£5.  April  6th  187  V 

yon,  the  aaid  John  Hutchison,  did,  on  a  day  between  the  5th 
day  of  April  1871  and  the  4th  day  of  November  1871,  the  parti- 
cular day  being  to  the  prosecutor  unknown,  in  or  near  the  said 
honae,  shop,  or  other  premises  situated  in  or  near  Kirkton  of 
Laigo,  then  and  now  or  lately  occupied  by  you,  the  said  John 
Hutchison,  or  elaewhere  in  the  shire  of  Fife  to  the  prosecutor  un- 
known, wickedly  and  feloniously,  and  fraudulently,  vitiate  and 
alter  the  aaid  receipt,  or  cause  or  procure  the  same  to  be  viti- 
ated and  altered  into  a  receipt  for  fifteen  pounds,  by  superin- 
ducing the  letter  '  f '  over  the  letter  '  v '  in  the  word  *  five,' 
tearing  off  and  destroying  or  concealing  a  portion  of  the  paper 
upon  which  the  letter  <  e '  of  the  word  *  five '  and  the  letters  '  hison ' 
of  the  name  'Hutchison  '  were  written,  and  inserting  the  figure 
'  1  *  before  the  figure  •  5  *  in  the  left  hand  comer  of  said  receipt, 
or  canaing  and  procuring  the  same  to  be  inserted,  and  this  you 
did,  wickedly  and  feloniously,  and  fraudidently,  intending  the 
said  receipt  so  vitiated  and  altered  by  you  to  pass  for  and  be 
received  as  a  genuine  receipt  for  the  sum  of  £15,  granted  to 
you  by  the  said  William  Law  on  behalf  of  the  said  firm  of 
Arthur  and  Company,  and  thereby  to  defraud  the  said  firm  of 
Arthur  and  Company ;  and  the  said  receipt,  when  so  vitiated 
and  altered  by  you,  ran  as  follows : — 
*  Received  from  Mr.  Hutc 
*  Largo  the  sum  of  Fif 
'pounds  to  a/c. 

'Pro  Arthur  and  Co. 

'  William  Law. 
•£15.  April  5th  1871.' 

Further  (2.)  the  said  firm  of  Arthur  and  Company  having,  on  or 
about  the  13th  day  of  September  1871,  threatened  to  rais^  an 
action  against  you,  the  said  John  Hutchison,  for  payment  of  the 
balance  of  the  aforesaid  debt  of  £39,  19s.  2d.,  amounting  with 
interest  to  £10,  16s.  64d.,  or  thereby,  you,  the  said  John  Hutchi- 
son, did  wickedly  and  felonionsly,  and  fraudulently,  use  and 
utter,  or  cause  to  be  used  and  uttered,  as  genuine,  the  said 
vitiated  and  altered  receipt,  knowing  it  to  be  vitiated  and  altered, 
by  posting  it  enclosed  in  an  envelope  addressed  to  Robert 
Mitchell,  writer,  Cupar,  on  the  4th  day  of  November  1871,  or 
on  one  or  other  of  the  days  of  that  month,  or  of  October  im- 
mediately preceding,  in  or  near  the  post-office  at  Largo,  or  in 
some  other  post-office  in  the  connty  of  Fife  to  the  prosecutor 
unknown,  in  order  that  it  might  be  received  by  him  as  genuine, 
and  that  he  might  produce  it  on  your  behalf  as  genuine, 
in  answer  to  Arthur  and  Company's  claim  against  you,  or  in  the 
event  of  an  action  being  raised  by  them  against  you,  as  a  de- 
fence thereto ;  and  the  said  vitiated  and  altered  receipt  was  re- 
ceived in  the  course  of  post  by  the  said  Robert  Mitchell ;  and 
the  aaid  Arthur  and  Company  having,  on  or  about  the  26th 
day  of  March  1872,  raised  an  action  against  you  for  the  said 
baLuice  in  the  Sheriff-court  at  Cupar,  and  you  having  defended 
the  same,  and  the  said  action  having  been  continued  from  time 
to  time  till  the  16th  dvy  of  May  1872,  on  which  day  a  proof  was 
led  in  the  cause,  the  said  Rob^  Mitchell,  in  the  course  of  the 
said  proof,  in  the  Sheriff-court  house  at  Cupar,  being  autho- 
rised aad  instructed  by  you  to  do  so,  produced  the  said 
Titialed  and  altered  receipt  as  a  genuine  receipt  for  £15,  as 
a  defence  to  the  said  action  ;  and  aU  this  you  did,  or  caused  to 
be  doos^  Willi  intent  to  defraud  the  said  firm  of  Arthur  and 
OompM^  I  Or  otiunrise,  the  said  firm  of  Arthur  and  Company 


hftving,  on  or  about  the  26th  day  of  March  1872,  raised  an  ac- 
tion against  you  for  the  said  balance  in  the  Sheriff-court  at 
Cupar,  and  you  having  defended  the  same,  and  the  said  action 
having  been  continued  from  time  to  time  till  the  16th  day  of 
May  1872,  on  which  day  a  proof  was  led  in  the  cause,  you,  the 
said  John  Hutchison,  did,  on  the  16th  day  of  May  1872,  in  or  near 
the  Sheriff-court  house  at  Cupar,  wickedly  and  feloniously,  and 
fraudently,  use  and  utter,  or  caused  to  be  used  and  uttered,  as 
genuine  the  said  vitiated  and  altered  receipt,  knowing  the  same 
to  be  vitiated  and  altered,  by  then  and  there  producing  the 
same,  or  causing  it  to  be  produced  in  the  course  of  the  said 
proof,  as  a  genuine  receipt  for  £15,  in  defence  to  the  said 
action ;  and  all  this  you  did  or  caused  to  be  done,  with  intent 
to  defraud  the  said  firm  of  Arthur  and  Company." 

When  the  diet  was  called  at  Perth  Autumn  Circuit  ob- 
jection was  taken  for  the  panel  "  to  the  relevancy  of  the 
two  alleged  crimes  charged  first  and  second  in  order^ 
and  the  major  proposition  of  the  indictment." 

Lords  Neaves  and  Jerviswoode  certified  the  case  to  the 
High  Court  of  Justiciary. 

Argued  for  the  panel — 

This  indictment  set  forth  nothing  which  could  be  made  the 
subject  of  a  criminal  libel,  and  was  therefore  not  relevant.  To 
libel  the  vitiating  and  altering  of  a  receipt  with  intent  to  de- 
fraud, without  stating  that  the  fraud  had  been  successful,  was 
to  libel  what  did  not  constitute  a  crime.  It  had  been  clearly 
laid  down  in  the  case  of  Hinchy,  30th  Sept.  1864,  ante,  vol.  xxzviL 
p.  24,  4  Irv.  561,  that  the  fabrication  of  a  whole  false  account 
and  receipt  with  the  purpose  of  using  them  with  intent  to  de- 
fraud was  not  a  relevant  charge.  There  was  no  distinction 
which  could  be  drawn  between  the  fabrication  of  an  entire 
document  and  the  altering  of  an  existing  one. 

^Vitiation  "  was  not  a  namen  juris,  and  had  no  fixed  mean- 
ing in  criminal  law. 

This,  if  an  offence  at  all,  was  an  innominate  one,  and  it  was  not 
advisable  that  the  double  mode  of  libelling  the  act  and  the 
nttering  separately  which  had  become  the  practice  in  cases  of 
forgery  should  be  extended  to  these  innominate  offences. 

Argued  for  the  Crown — 

The  form  of  the  indictment  was  one  which  had  been  sus- 
tained in  several  cases — ^Brooks,  3l8t  Dec.  1861,  4  Irv.  132,  and 
Walker,  Glasgow  Autunm  Circuit,  1872,  unreported.  Hinchy 's 
case  was  one  of  an  entirely  different  n^^ture  from  this. 

At  advising — 

Lord  Jurtice-Clerk.'-I  am  quite  satisfied  that  this  indict- 
ment must  be  sustained.  A  similar  objection  was  taken  before 
me  at  last  Glasgow  Autumn  Circuit  to  the  relevancy  of  the 
indictment  in  the  case  Martin  Walker  and  others  (Sept.  25, 1872). 
The  libel  in  that  case  was  similarly  drawn,  and  it  was  objected 
that  there  was  a  severance  between  the  charge  of  fabricating 
the  document  there  UbeUed,  which  was  <*a  bill  of  exchange, 
affidavit,  or  other  writing  to  be  used  in  a  court  of  law  or  in 
support  of  a  petition  for  sequestration,"  and  the  charge  of  ntter- 
ing the  same.  I  stated  then,  in  sustaining  the  relevancy  of 
that  indictment,  that  I  thought  that  the  more  correct  mode 
of  libelling  an  offence  of  the  sort  vrould  be  to  connect  the  fabri- 
cation or  vitiation  with  the  uttering  in  the  major ;  and  to  use 
a  separate  major  to  meet  the  case  of  the  panel  not  being  the 
fabricator  or  vitiator  as  well  as  the  utterer,  if  that  was  expe- 
dient But  I  sustained  the  relevancy  of  the  indictment  in  the 
case  of  Walker,  mainly  on  the  authority  of  the  case  of  Brooks, 
which  was  relied  on  ;  and  after  the  full  consideration  I  have 
since  had,  I  am  satisfied  that  this  was  a  proper  conclusion. 

Probably  the  analogy  of  forgery  is  entitled  to  more  weight 
than  I  allowed  it  in  Walker's  c»se  ;  and  it  may  be  si^e  to  hold 
that  the  use  of  or  uttering  of  the  document  is  included  in  the 
charge  of  vitiation  or  alteration.  Still  I  continue  to  think  that 
in  charges  of  this  kind  the  better  form  of  indictment  would  be 
to  charge  in  the  major  both  the  vitiation  and  the  use  of  the  docu- 
ment with  a  separate  major  for  the  use  or  uttering  only.  I 
observe  that  Mr.  Hume  observes  (voL  1,  p.  149),  <*  It  is  true  that 
by  the  common  style  of  an  indictment  for  this  crime  the  forging 
and  the  altering  or  vending  of  the  deed  are  sevenJly  oharged. 
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and  a  relevancy  is  sought  in  eiUier.  But  this  form  o  f  U  bel,  which 
is  of  modem  introd action i  is  meant  to  meet  the  ca«e  of  a 
verdict  being  found  as  for  the  uttering  only,  without  &ny  men* 
tion  of  the  fabrication,  and  the  charge  of  forgery  in  «uch  a  libel 
is  not  to  be  understood  of  the  naked  fabrication  as  in  contra- 
distinction to  the  uttering,  but  on  the  contrary  as  in  connexion 
with  that  act  which  is  a  necessary  ingr^ient  of  the  crime,  and 
ii  implied  in  the  term  'forgtry  *  where^r  Ihat  it  umi"  It  might  bo 
well,  in  libelling  the  mini^r  aud  more  innominate  oBFence  here 
charged,  to  express  that  which  the  recognised  term  *'  forgery  "  im- 
plies. As  to  tiie  case  of  Hinchy,  I  am  not  cliBjKMijd  to  aslopt  Jm* 
plicitly  all  the  observations  which  foil  from  the  bench  in  decid- 
ing it.  But  the  case  was  esaentially  differoat  lu  this  respect, 
that  the  libel  charged,  and  meant  to  chai^ge,  only  the  fabri- 
cation of  accounts  or  receipts,  aud  did  not  charge  in  the  major, 
as  the  Court  thought,  any  use  or  uttering  of  them.  The  real 
essence  of  the  crime  then?  was  not  the  fabrication  of  the  receipt, 
but  a  fraud  perpetrated  by  uie^^n^  of  receipts  which  bore  falae  sums 
on  the  face  of  them.  This  is  a  dilT^rent  charge.  It  U  the  altera- 
tion of  one  sum  on  an  oVjligntory  documeiii  into  a  higher  sum 
than  that  which  it  originally  bore,  or  which  the  party  obliged 
was  bound  for  :  a  crime  entirely  audogous  to  forgery^ 

Lord  Cowan. — Where  the  crime  of  falsehood  or  fotgety  is 
charged  followed  by  using  and  uttering,  the  form  of  indictment 
invariably  followed  in  this  Court  ia  tho  same  with  that  here 
ivdopted.  This  in  my  opinion  affords  a  iiuflcicnt  ground  for  us 
to  proceed  upon  in  repelling  tbe  objection.  In  the  present  case 
forgery  or  falsehood  is  not  alleged,  but  the  vittatmg  and  alter- 
ing of  a  receipt  for  monpy.  That  b  a  crime  subordinate  to,  but 
of  the  same  class  of  offence  with  forgery  ;  and  it  is  consistent  I 
think  to  maintain  the  same  kind  of  form  where  tho  same  class 
of  crime  is  charged.  The  further  objection  that  the  charge  of 
vitiating  and  sJtering  is  not  sufficiently  connected  with  the 
charge  of  uttering  in  the  indbttnent  is  not  I  think  well  founded, 
because  the  indictment  as  framed  is  so  put  as  to  separate 
these  two  elements  of  the  charge  as  matter  ol  fact  to  go  to  the 
jury,  and  this  with  sufficient  distinctness. 

Lord.Nkaves  concurred  in  thinking  that  tbe  case  of  Hinchy 
had  no  application  to  tbe  present  ca^o^  and  that  the  mixle  pf 
libelling  adopted  wouM  in  oo  way  exonerate  the  prosecutor 
from  proving  the  uttering  or  using. 

Lord  Jkrviswood*  concurred. 
•  The  objections  were  repelled,  and  the  libel  was  found 
relevant ;  and  on  the  motion  of  tbe  Ativi>cate -Depute  the 
diet  was  deserted  pro  loco  ti  tempore. 

Lord  Justice-Clerk,  Lords  Cowan,  NeavoSi  and  Jerviswoode* — 
Act,  Solicitor-GenersJ  (Clark),  Q.C^  Moncreiff,  A.D.  i  Cr^xf^n 
Agent, — AU,  Campbell Smith^—J'iwiiciai^Ofcri; 


October  28,  1872. 

HIGH  cotnrr  of  jcrancTAnY. 

William  Andbrson^  and  0 there,  Appellants^  v.  The 

Pbocurator-Fibcal  of  Perthshire^  Respondent. 

Appeal — Competency — iStatxde  20  Gto.  IL  c.  43  {JurUd*cii^m  Ati)^ 
sects.  34  andSe^^taiute  34  and  35  VkL  tap,  32,  «ccU.  I,  2, 
and  4 — ^A  certificate  by  tho  clerk  of  court  on  a  complaint  to 
the  effect  that,  an  appeal  having  been  taken  against  the 
sentence,  caution  had  been  found  to  hi*  Batisfactioo,  held  not 
a  sufficient  compliance  with  the  provkions  of  the  34th  section 
of  the  **  Jurisdiction  Act/*  there  being  no  judicially  authen- 
ticated evidence  that  an  appeal  bad  been  taken  in  open  court 
Appeal  dismissed  as  iTtct>mpetent 

Observations  as  to  procedure  la  taking  appeals  nnder  that 
section. 

On  16th  May  1872,  William  Anderson  and  Others^  the 
appellants,  were  convicted  by  tbe  SberifT-snlf^titute  at 
Perth  upon  a  complaint  onder  the  **  Summaiy  Procedure 
Act,"  at  the  instance  of  the  Procurator-Fiscal  at  Pertb^ 
of  a  contravention  of  34  and  35  Vict,  cap>  32^  entitled 


"  An  Act  to  amt^nd  the  Ctiniinal  Law  relating  to  vjolenct^ 
tbreatSj  and  molestAtion,"  and  were  sentenced  to  6  dayi" 
110  prison  men  t. 

An  appeal  to  tbe  next  Circtiit  Court  of  JuBtvcIarv 
against  coDvictions  under  that  Act  is  allowed  in  section  4 
thereof  "  in  tbo  manner  prescribed  by  and  under  the  rales, 
limitations,  conditions,  and  restrictions,  contained  iD^ 
the  **  Jurisdiction  Act,"  20  Geo,  u.  cap,  43,  whicb  providet 
in  Beet,  34:— 

**  It  shall  be  lawful  for  the 'party  eonceivitig  himself  aggrieTeil, 
to  take  and  enter  tn  open  Court,  at  the  time  of  prouotincifl^ 
such  decree,  judgment,  or  sentence,  or  at  any  time  ther«Aft«r, 
witliin  ten  days^  by  Iwl^ng  the  Rame  in  tbe  hands  of  the  Cl^rk 
of  Court,  jmd  serving  the  a^l verse  party  with  a  duplicate  Uiereof 
personally,  or  at  his  dwclliog-bonse,  or  Ms  procurator  or  *getit 
in  the  cause,  .  ,  .  aad  such  serince  shall  be  sufiictent  summoni 
to  oblige  the  reepoudenta  to  attend  and  answer  at  the  next  Circnik 
Court  which  shall  hafpeu  to  be  held  fifteen  days  at  least  afttf 
such  service/' 

Section  36  further  provideH  : — 

"That  wherever  aueh  ajipeal  shall  be  brought,  sneh  coin- 
plainer,  at  tbe  same  time  he  enters  his  ap|>eal  as  aforesaid,  syil 
lodge  in  the  bauds  of  the  Clerk  of  Court,  from  which  the  appeal 
is  taken,  a  bond  with  a  sufficient  cautioner^  .  .  .  and  the  clerk 
of  Court  shall  be  answerable  for  the  saiicieiicj  of  such  cautioner  " 

After  sentence  was  pronounced,  the  agent  for  the  parties 
complained  against  notified  in  open  Court  that  be  api)ealed 
to  the  next  Circuit  Court  of  Justiciflry,  No  note  of  an 
appeal  having  been  taken  was  entered  on  record  at  the 
time,  signed  by  or  for  the  appellants^  or  authenticated 
by  the  Sheriff.  But  on  the  same  day  a  bond  of  caution 
was  lodged  with  tbe  Clerk  of  Courts  who  wrote  the  follow- 
ing docquet  upon  the  back  of  the  complaint: — 

^'PtrtK  16^  ^ay  1S72.— The  foregoing  judgment  and 
seutencG  having  bocu  appealed  to  the  Autumn  Cux;iiit  Comt  of 
Justiciary,  anrl  caution  having  been  found  in  terms  of  lbs 
Statute,  1  bert'by  certify  that  such  caution  has  been  duly  found 
to  my  satisfaction  for  each  of  the  parties  complained  agaiiijfc 
and  convicted  by  the  foregoing  aentcnce/* 

This  docquet,  however,  was  not  authenticated  by  the 
SheriflC  No  further  steps  were  taken  till  1 1th  Septem- 
ber  187'i,  when  a  written  appeal  in  usual  form,  setting 
forth  tbo  complaint,  conviction,  and  reasons  of  appeal, 
was  lodged  \¥ilh  tbe  CUrkj  and  intimated  by  letter  enclcfr 
ing  a  copy  of  the  apj^eal  to  tbe  Procurator- Fiscal. 

The  Circuit  Court  was  held  in  Perth  on  19th  Sept^^in- 
ber  1 872,  and  when  the  case  was  called  it  was  objected  for 
tbe  respondent  that  the  appeal  was  incompetent,  the  pro- 
visions of  the  **  Jurisdiction  Act^"  above  quoted,  not  havmg 
been  complied  with. 

Lords  Neaves  and  Jerviswoode  certified  the  case  to  the 
Hi^h  Court  of  Justiciary. 

Objected  for  tbe  respondent  to  the  competency  of  the 
appeal — 

The  proviBiona  of  the  "  Jurisdiction  Act  "  that  the  appeal  must 
be  *'  taken  and  entered  in  open  court,"  ete.^  asabovequoteid,  bad  not 
been  complied  with.  Even  on  the  a  apposition  most  favourable 
to  the  appellants,  that  the  provisions  of  the  sectlen  were  alter- 
Dative,  neither  of  tho  two  couiw^  bad  been  complied  with.  No 
appeal  had  been  entered  in  open  court,  and  no  written  appesl 
ha^  been  lodged  with  tbe  clerk ,  and  served  within  ten  daya 
Nor  hatl  any  appeal  been  lodged  at  all  till  within  nine  day  a  of 
the  ct re uttt  which  was  contrary  to  the  provifiion  at  the  conehimoa 
of  the  BcctJon.  But  it  was  obvioua  that  the  proper  mode  to 
take  an  appeal  woa  to  combine  both  modea  prescribed — Act  of 
Sederunt,  lOth  July  183&,  »ect  13K3  ;  M^Glaaban's  Sheriff- 
court  Praeticevp,  442  ;  Hume  il  61G  ;  Smith  r.  Hart,  24th 
March  1B30,  anl^,  vol.  ii.  p.  400  ;  M'Millan  e,  Campl»ell,  2l8t 
January  1332, 108.  220 1  Davie  oir  Kcane  v.  Lang,  adMay  1$M, 
5  Irv.  248. 
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Beplied  for  appellants — 

The  appeal  was  quite  coiDpetentw  An  appeal  in  open  court 
was  taken  when  eveiything  was  fresh  in  the  memories  of  the 
pArties,  and  so  no  copy  of  tiie  appeal  was  required  to  he  served. 

Under  the  Statute,  when  an  appeal  was  taken  in  open  court, 
nothing  heyond  finding  caution  was  required  to  make  it  a 
good  appeaL  The  other  provisions  in  the  section  were  merely 
intended  to  meet  the  case  where  there  had  heen  no  intimation 
in  open  court  of  an  appeaL — Orrock  v.  l4Uidale,  3d  May 
1844^  2  Broun  189. 

At  advising — 

Lord  Jubtiob-Cleiik. — I  think  there  is  a  great  deal  of  am- 
biguity and  confusion  about  this  34th  clause  of  the  Jurisdiction 
Act.  But  the  case  of  Davie  or  Keane  v,  Lang,  Glasgow,  May 
3,  18«6,  5  Irvine,  p.  248,  mentioned  by  M'GlashaD,  Sheriflf- 
Court  Practice,  p.  442,  does  appear  to  me  to  throw  some  light 
upon  the  construction  of  the  section.  The  section  admits  of 
being  read  both  ways,  either  according  to  the  view  taken  of  it 
by  Baron  Hume,  iL  516,  viz.,  that  the  reasons  of  appeal  must 
be  lodged  within  the  ten  days  after  the  date  of  sentence,  and 
the  service  made  at  least  fifteen  days  before  the  diet  of  the 
circuit,  or  according  to  the  other  view,  viz.,  that  if  the  appeal 
is  taken  in  open  Court,  the  provisions  in  the  section  as  to  lodg- 
ing and  service  do  not  apply  •to  that  mode  of  appeal. 

Bot  the  view  which  I  take  of  this  case  is,  that  there  was  here 
no  proper  judicial  act  attesting  that  an  appeal  was  taken.  The 
attestation  of  the  Sheriff-clerk  that  caution  had  been  found  to 
bis  satisfaction  will  not  prove  the  taking  of  an  appeal.  It  is 
simply  an  attestation  that  a  thing  had  been  done  that  ought  to 
be  done  consequent  upon  the  taking  of  an  appeal.  It  merely 
narrates  that  an  appeal  had  been  taken  while  recording  the 
lodging  of  the  bond  of  caution.  This  may  perhaps  be  considered 
a  narrow  ground  of  decision,  but  it  would,  I  think,  be  hazardous 
to  rest  a  matter  of  such  importance  as  the  question  whether  an 
appeal  had  or  had  not  been  taken  on  mere  oral  testimony. 

Whatever  maybe  the  proper  procedure  as  to  the  lodging 
and  service  of  written  reasons,  whether  they  be  absolutely 
required  or  not,  does  not  arise,  and  does  not  fall  to  be  decided 
here.    There  is  no  appeal  before  us. 

LoBO  CowAir. — I  conour  entirely.  Unless  we  are  prepared 
to  allow  parole  evidence  to  be  led  that  an  appeal  was  entered 
in  open  Courts  although  not  entered  on  the  record,  at  the  time 
of  pronouncing  sentence^  the  fact  alleged  cannot  be  taken  for 
granted.  No  written  appeal  was  lodged  with  the  clerk  or 
served  on  the  other  party.  There  is  in  fact  no  evidence  at  all 
that  an  appeal  was  taken.  The  certification  by  the  Sheriff-clerk 
annexed  to  the  complaint  is  simply  that  the  bond  of  caution 
was  lodged,  and  that  the  caution  was  satisfactory  to  the  clerk. 
Supposing  the  appellants*  agent  had  entered  an  appeal,  and  got 
a  regular  minute  entered  stating  that  such  appeal  had  been 
Mitwed  in  open  Court,  or  had  a  written  appeal  been  lodged,  a 
similar  certificate  by  the  clerk  would  have  been  written  out. 
The  case  of  Orrock  v,  Landale,  Perth,  3d  May  1844,  Broun,  vol. 
ii.  p.  189,  does  not  apply  here.  That  was  a  case  where 
an  appeal  was  regidarly  taken,  but  no  reasons  were  added, 
and  this  was  alleg^  to  be  objectionable.  This  was  repelled, 
and  as  r^jards  the  case  of  Davie  or  Kean  v.  Lang  referred  to  by 
your  Lordship  in  the  chair,  that  was  a  case  where  no  bond  of 
caution  was  lodged  either  at  the  time  or  within  ten  days  after 
judgment  was  pronounced.  The  only  judgment  that  could  be 
pronounced  was  that  the  objection  was  goMl. 

I  think  this  appeal  must  be  dismissed. 

hOKD  NxAVEB. — ^I  am  ready  to  concur  in  the  judgment  which 
it  is  proposed  to  pronounce^  but  would  be  understood  to  have 
no  intention  of  foreclosing  any  question  which  may  be  afterwards 
raised  under  this  cUuse  of  the  Statute. 

Hie  aigument  as  stated  by  Mr.  Scott  was,  that  the  appellants 
or  their  agent  haying  announced  in  open  Court  before  the  Judge 
and  the  oUier  party,  that  they  intended  to  appeal,  dispensed  with 
the  neoentty  for  service^  and  that  the  very,  fact  of  service  being 
ordersd  in  other  drcnmstances  shows  that  this  is  the  correct 
Tieir.  That  may  be,  but  what  was  done  here  ?  We  have  no 
reooffd  ol  aaylhiog  having  been  done ;  all  we  have  is  the  Clerk's 
L  d!  ilie  bond  o<  oautioo,  in  the  oonrse  of  which  he  pre- 


8upi>oseB  that  there  had  been  an  appeal  taken.     That  cannot  be 
held  to  be  sufficient  evidence  of  the  taking  of  an  appeal. 

Lord  Jxbviswoode  concurred. 

The  appeal  was  dismissed  as  incompeteDt,  with  three 
gnineas  of  modified  expenses. 

Lord  Justice-Clerk,  Lords  Cowan,  Neaves,  and  Jerviswoode. 
— AcL  Scott;  George  Begg,  S.S.C.  Agent. — AU.  Moncreiff. — 
Crown  AgenL-^ustidary  Clerk.  A.E.H. 


October  28  and  November  18,  1872. 

TEiND  court. 
Rev.  James  Campbell,  Petitioner. 

Authority  to  feu  OUhe—OUbe  Lands  (Scotland)  Act,  1866  (29  and 
30  Vict,  c  71),  sects.  13  and  17 — Minimum  Feu-duty — JRtght 
qf  pre-emption  by  conterminous  proprietor — Apart  from  special 
circumstances,  the  building  value,  and  not  the  agricultural 
value,  of  the  land  should  be  taken  as  the  basis  for  fixing 
the  minimum  feu-duty  in  applications  to  feu  under  the  Glebe 
Lands  (Scotland)  Act,  1866. 
Price  to  be  paid  by  a  conterminous  proprietor  purchasing  under ' 
,  the  17th  section  of  the  Act  fixed  at  twenty- five  years*  pur- 
chase of  the  minimum  feu-duty. 

An  application  having  been  made  by  the  Hev.  James 
Campbell,  minister  (ff  the  parish  of  Balmerino,  under  the 
Glebe  Lands  (Scotland)  Act,  1866,  for  authority  to  feu 
part  of  tbe  glebe  of  the  said  parish,  a  remit  was  made  by 
the  Lord  Ordinary  on  Teinds  (Gifford)  to  David  Khind, 
architect,  Edinburgh,  to  inquire  and  report. 

The  minister  stated  that  tbe  glebe  extended  to  21*419 
acres,  partly  arable  and  partly  pasture,  and  he  proposed 
to  feu  two  separate  portions  lying  detached  from  the 
manse  and  from  the  rest  of  the  glebe,  and  also  from  one 
another.  The  first  portion  proposed  to  be  feued  extended 
to  2*194  acres,  entirely  pasture  and  incapable  of  cultiva- 
tion, and  surrounded  on  three  sides  by  the  lands  of  Stuart 
of  Balmerino,  and  Miss  Duncan  Morison  of  Naughton. 
The  other  portion  consisted  of  11*877  acres  of  arable  land, 
entirely  surrounded  hy  the  lands  of  Miss  Duncan  Monson 
of  Naughton,  and  traversed  by  the  high  road  from  Bal- 
merino to  Newport,  It  was  added  that  Miss  Duncan 
Morison  would  in  all  probability^  purchase  the  whole  at 
least  of  the  second  portion. 

Mr.  Bhind  reported  in  favour  of  the  application  to  fen. 
He  further  stated  that  the  average  value  of  the  first  por- 
tion, as  an  agricultural  subject,  might  be  taken  at  £2,  lOs. 
per  acre,  and  of  the  second  portion  at  J^5,  5s,  per  acre,  and 
that,  in  his  opinion,  these  should  be  taken  as  the  value 
to  the  present  incumbent  of  these  portions  of  the  glebe 
respectively.  On  the  basis  of  these  present  agricultural 
values,  he  suggested  £4  and  £7,  10s,  resi)ectively,  as  the 
minimum  feu* duties  which  should  be  allowed  to  be  taken. 
At  the  same  time  he  expressed  his  opinion  that,  as  a 
building  subject,  the  actual  feuing  value,  or  the  expected 
rate  of  feu-duty  at  the  present  time,  might  be  taken  at 
£6,  6s.  for  the  first  part,  and  £10,  10s.  to  £12,  128., 
according  to  the  site,  for  the  second. 

The  Lord  Ordinary  reported  the  case,  adding  a  Note, 
in  which  he  approved  of  granting  the  application  to  feu, 
but  disapproved  of  Mr.  Bbind's  report  in  so  far  as  it  took 
the  agricultural  value  and  not  the  building  value  as  the 
datum  or  means  of  fixing  the  minimum  feuing  value.  He 
intimated  his  opinion  that  the  minimum  value  to  be  fixed 
should  be  £5,  5s.  for  the  first  portion,  and  £9,  98.  and 
£11,  lis.,  according  to  site  for  the  second — ^these  rates 
being  somewhat  under  the  building  values  suggested  by 
Mr.  Bhind. 
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When  the  case  came  before  the  Court,  the  minister  ap- 
peared, and,  in  respect  of  the  right  of  pre-emption  in 
favour  of  con  term  inoas  heritors  contained  in  section  17  of 
the  Act,  moved  the  Court  to  fix  the  minimum  feu -duty 
at  the  building  value  approved  by  the  Lord  Ordinary. 
He  contended  that  though  in  the  Blair- Athole  case  (Pet 
M*Leod,  4th  July  1870,  ante,  vol.  xli.  p.  561)  the  agricul- 
tural value  had  been  taken  as  the  datum  for  fixing  the 
minimum  feu-duty,  this  had  been  distinctly  on  the  ground 
that  there  were  specialties  in  the  case.  Here  there  were 
none,  and  therefore  the  Lord  Ordinary  was  right  in  taking 
the  building  value  as  the  datum  for  ascertaining  the  mini- 
mum feu-duty. 

The  Court  held  that  the  building  value  should  be  taken 
aB  the  basis  for  fixing  the  minimum  feu-duties. 

The  following  interlocutor  was  pronounced: — 

**  October  28,  1872.  —The  Lords  having  considered  the  report 
by  the  Lord  Ordinary,  approve  thereof,  and  grant  authority  to 
feu  in  terms  thereof,  and  remit  to  his  Lordship  to  examine  the 
feu-charter,  No.  8  of  process,  and  to  adjust,  and  approve  there- 
of, and  decern." 

A  conterminous  proprietor,  Miss  Duncan  Morison  of 
Naughton,  and  her  curators,  in  terms  of  the  17lh  section 
of  the  Glebe  Lands  (Scotland)  Act,  1866,  intimated  her 
willingness  to  buy  the  parts  of  the  glebe  proposed  to  be 
feued  at  twenty-two  years'  purchase  of  the  feu-duties,  or 
at  such  other  rate  as  the  Court  should  think  proper. 

At  advising — 

Lord  President. — ^The  Court  are  of  opinion  that  the  price 
should  be  twenty-five  years'  purchase  of  the  feu-duties,  at  the 
minimum  rate  already  fixed  hy  the  Court,  on  the  ground  that 
this  price  invested  at  4  per  cent,  will  give  the  minister  the  same 
return  as  he  would  have  obtained  from  the  feu-duties.  It  will 
also  enable  him,  if  he  likes,  to  have  the  same  security,  for  the  price 
is  sufficient  to  enable  him  to  buy  feu-duties  of  the  best  sort, 
giving  him  as  good  a  return  as  the  feu-duties  which  he  Would 
otherwise  have  received  from  the  lands. 

'  The  following  interlocutor  was  pronounced  : — 
'  **  November  18,  1872. — The  Lords  having  considered  the 
minute  for  Miss  Morison  and  her  curators,  No.  18  of  process, 
and  heard  counsel  for  them,  find  the  price  or  value  of  that 
portion  of  the  glebe  of  Balmerino  referred  to  and  described 
in  said  minute  shall  be  twenty-five  years*  purchase  money, 
amounting  in  all  to  £3294,  15s.  lOd.  sterling,  and  in  terms  of 
the  17th  section  of  the  Statute  the  said  Lords  decern  and 
declare  the  said  |)ortion  of  the  glebe  of  Balmerino  to  pertain 
and  belong  to  the  said  Miss  Morison  and  her  curators,  and  sell, 
dispone,  and  adjudge  the  same  to  them  at  the  foresaid  price  of 
£3294,  158.  lOd.  sterling,  heritably  and  irredeemably,  under 
and  conform  to  the  provisions  of  the  Statute ;  but  supersede 
extract  until  consignation  of  said  price  in  the  hands  of  the  Royal 
Bank  of  Scotland  and  until  the  receipt  shall  be  deposited  with 
the  Clerk  of  Court." 

.  Act,    Thoms;  G.  B.  Smith,  S.S.C.  Agent. --AU.  Madaren; 
R.  and  J.  A.  Haldane,  W.S.  AgeiOa.-^Teind  Clerk,  p.o. 


NoVEMBBR  1,  1872. 

FIRST  DIVIBION. 

.  Mrs.  Jane  Anderson  Orauam  or  Ddnlop,  and  Spouse, 

Appellants^  v,  William  Taylor,  Respondent, 
Property — Roof — Common  Interest — Held  (diss.  Lord  President), 
the  proprietor  of  the  "upper  flat"  of  a  tenement  originally 
constructed  without  attics,  has  an  exclusive  right  of  property 
in  the  roof,  subject  only  to  a  right  of  common  interest  in  the 
lower  proprietor,  that  no  operation  injurious  to  his  property 
will  be  executed  on  it,  and  under  that  qualification  the  upper 
proprietor  can  construct  attic  rooms  in  the  space  between  the 

•  roof  and  the  ceiling  of  his  house.    But  held,  where  ouly  a 
right  of  access  by  a  staircase  has  been  conveyed  to  the  upper 


proprietor,  he  has  no  right  to  carry  a  flue  up  the  staircase 
wall  from  a  cellar  of  his  own  below. 

In  May  1 822  a  Mr.  Campbell,  a  writer  in  Glasgow,  feued 
and  was  infeft  in  "  All  and  Whdle  that  area  or  piece  of 
ground,  consisting  of  1042  square  yards  and  6  feet  or 
thereby,"  wbicb  formed  the  corner  building-stance  of  Bath 
and  Wellington  Streets,  in  Glasgow.  He  erected  on  this 
site  a  tenement  of  two  stories  and  a  half-sunk  story, 
which  he  divided  into  two  houses.  The  one  house, 
which  consisted  of  the  greater  part  of  the  half-sunk  stoiy 
and  the  lower  flat,  was  entered  by  a  door  opening  into 
Bath  Street.  The  other,  which  consisted  of  the  upper 
flat  and  cellarage  in  the  half-sunk  story,  was  entered  by 
a  staircase,  the  door  of  which  opened  into  Welliogton 
Street.  The  title  contained  a  prohibition  against  erectiDg 
any  house  higher  than  three  square  stories,  and  a  stoiy 
half -sunk,  and  also  a  prohibition  against  storm-windows 
in  front  roofs.  In  July  1830  Mr,  Campbell  conveyed  to 
Nathaniel  Stevenson 

''All  and  Whole  the  second  or  upper  flat  of  the  tenement 
situated  on  the  north  side  of  Bath  Street,  and  east  side  of 
Wellington  Street,  together  with  access  thereto  by  a  street  door 
from  Wellington  Street,  and  the  cellarage  on  the  sunk  floor 
and  plot  of  ground  adjoining  to  Wellmgton  Street,  which 
belong  as  parts  and  pertinents  to  the  said  second  or  upper  flat 
.  .  .  declaring  that  the  said  Nathaniel  Stevenson  shall  be  bound 
and  obliged  to  nuuntain  and  uphold  the  roof  of  the  said 
tenement,  without  relief  from  the  proprietor  of  the  lower  flat 'of 
the  same." 

There  was  a  further  declaration,  that  the  proprietor  of 
the  lower  flat  of  the  tenement  should  be  bound  to  main- 
tain and  uphold  the  pavement  and  causeway  in  Bath 
Street  and  Wellington  Street  opposite  the  house,  without 
relief  from  the  proprietor  of  the  upper  flat  The  west 
gable  of  the  building  belonging  to  Robert  Craig,  so  far  as 
attached  to  the  second  or  upper  flat,  was  also  declared  to 
be  mean  and  common  to  Stevenson  and  Craig. 

In  May  1831  Mr.  Campbell  disponed  to  a  Mr.  Lang 
**  All  and  Whole  that  area  or  piece  of  ground  consisting 
of  1042  square  yards  and  6  square  feet  or  thereby,"  as 
described  in  the  dbposition,  '*  together  with  the  tenement  of 
land  and  offices  erected  thereon,"  ''  excepting  from  this  con- 
veyance All  and  Whole  the  second  or  upper  flat  of  the  said 
tenement  situated  on  the  north  side  of  Bath  Street,"  etc.,- 
" conveyed  by  me  to  Nathaniel  Stevenson."  The  declara- 
tion as  to  the  maintaining  of  the  roof  by  the  proprietor 
of  the  upper  flat,  and  the  maintaining- of  the  pavement 
and  causeway  by  the  proprietor  of  the  lower  flat  were  also 
inserted  in  this  disposition,  which  concluded,  "together 
with  all  right,  title,  and  interest,"  the  disponer  had,  has, 
or  could  "  any  ways  claim  or  pretend  thereto."  In  May 
1853  the  successor  of  Mr.  Lang  conveyed  the  last-men* 
tioned  subject  to  Mrs.  Jane  Anderson  Graham  or  Dunlop 
in  terms  similar  to  those  given  above. 

In  December  1870  William  Taylor,  surgeon  dentist, 
Glasgow,  purchased  the  second  or  upper  flat  from  the 
trustees  of  Nathaniel  Stevenson,  and  received  a  disposi- 
tion in  similar  terms  to  that  which  had  been  given  to 
Stevenson. 

Shortly  after  getting  possession  of  his  house,  Mr.  Taylor 
proceeded  to  get  certain  alterations  made  thereon.  These 
operations  consisted  of  (1.)  the  erection  of  a  wooden  stair 
leading  from  the  upper  flat  of  the  tenement  to  the  space 
under  the  roof  or  attic  floor  (which  at  its  highest  from  the 
floor  to  the  centre  of  the  roof  was  twelve  feet  in  height) ; 
and  the  conversion  of  that  space  into  four  separate  apart- 
ments with  fireplaces,  three  of  which  were  to  be  used  as 
rooms  in  connexion  with  his  dwelUng-housei  and   the 
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fourth  as  a  laboratory  in  connexiun  with  hia  business  of 
dentist;  (2.)  the  putting  and  fitting  in  of  Beven  skylight 
windows  in  the  roof  of  the  tenement,  and  (a.)  the  fitting 
up  of  a  portion  of  the  cellarage  in  the  sunk  fiat  as  a 
washing-house  with  a  boiler  and  fluti,  the  flue  passing  up 
the  wall  of  the  staircase  by  which  be  had  access  to  his 
house  from  Wellington  Street,  In  February  1871  Mr, 
Taylor  presented  a  petition  to  the  Dean  of  Guild  of 
Glasgow  for  decree  of  lining  and  sanction  and  approval 
of  his  proposed  alterations.  Mrs,  Bnnbp  opposed  the 
granting  of  the  decree  prayed  for,  on  the  grounrls,  (L) 
that  the  petitioner  was  not  entitled  to  increase  the  burden 
upon  her  part  of  the  tenement,  which  would  be  done  by 
the  erection  of  an  additional  flat  with  fireplaces,  etc.  j  (2.) 
that  the  petitioner  was  not  entitled  m  any  way  to  alter  or 
interfere  with  the  roof  of  the  tenement,  so  as  to  make  it 
less  wind  and  water  tight  than  It  originally  was,  which 
would  be  the  efiect  of  the  proposed  skylightfl^  etc.;  (3.) 
that  he  was  not  entitled  to  make  any  alteration  up<m  the 
cellarage  which  might  in  any  way  endanger  her  property 
or  subject  it  to  any  risk  of  fire.  The  Dean  of  Guild,  after 
ordering  and  considering  a  report  by  two  of  the  trades 
members  of  the  Dean  of  Guili  Court,  granted  decree  of 
lining  as  craved,  and  authorized  the  petitioner  to  proceed 
with  the  operations  with  certain  slight  alteraliona  on  the 
original  plans,  suggested  by  the  reporters. 

Mrs.  Dunlop  appealed  to  the  First  Division  of  the 
Court  of  Session. 

Argued  for  her — 

Taylor  had  no  right  of  property  in  the  roof  or  in  the  ipaco  below 
it.  The  whole  tenement  had  been  conveyed  to  her  with  the 
exception  of  the  second  or  upper  flat  TaylorV  right  of  pro- 
perty extended  no  higher  than  the  joints  whiah  formed  the 
ceiling  of  that  square  story  which  ha^t  been  conveyed  to  him^ 
Certainly  if  a  garret  or  chamber  in  the  roof  hiul  been  conveyed 
to  Taylor  he  would  have  had  a  right  of  pro|>crty  in  the  roof, 
as  there  the  roof  would  have  been  to  him  what  the  w^a  of  a 
square  story  were  to  the  proprietor  of  1%.  The  roof  here  waa 
not  the  roof  of  the  second  or  upper  600?^  it  wab  th€  roof  of 
the  whole  tenement.  Had  there  not  been  su  express  stipula- 
tion in  the  conveyance  of  the  upper  story  Mra.  Duolop  would 
have  had  to  maintain  the  roof — of  course  with  a  daLm  of  relief 
against  Taylor. 

.  If  the  roof  be  held  to  be  Taylor's  property,  aod  Mrs,  Dtinlop 
could  not  prove  damage  to  her  property  io  cousequeace  of  hia 
operations,  then  they  might  go  on, — but  if  ahe  could  oojy  make 
out  that  it  was  not  his  property,  or  even  that  it  was  commoa 
property,  then  he  could  not  proceed  without  her  consent.  Ac* 
cording  to  the  true  reading  of  the  titles,  Taylor  had  only  a  square 
story.  He  had  no  interest  in  the  roof  except  as  the  roof  of  the 
tenement. 

Apart  from  that  there  was  real  prejudice  to  Mrs.  Duolop> 
property,  by  the  proposed  alterationa.  The  whole  character  of 
the  building  would  be  altered  by  the  iutroflucttoii  0!  another 
flat  into  the  house,  and  the  operation i»  were  otIierwi<i«'  Mn^j^fn. 

With  regard  to  the  proposed  operations  on  the  cellarage  and 
stsiresse :  The  staircase  was  the  property  of  Mrs.  Dunlop,  and 
Taylor  had  no  right  to  carry  a  flue  up  the  wall  of  it  without 
her  consent.  All  that  Taylor  was  entitled  to  under  his  title  was 
a  right  of  access  by  the  staircase. 

Argued  for  Taylor — 

The  only  access  to  the  space  under  the  roof  and  the  roof  itself 
was  through  Taylor's  house ;  no  one  could  legitimately  get  into 
the  space  except  him  or  with  his  concurrence.  How  could  it 
then  be  contended  that  the  space  could  be  the  property  of  a 
person  who  could  not  get  into  it — as  would  be  the  case  if  the 
sipace  belonged  to  Mrs.  Dunlop  ?  When  a  house  was  conveyed, 
the  roof  was  conveyed  along  with  it.  The  obligation  inserted  in 
the  tiUe  to  maintain  the  roof  was  a  very  natural  one — ^the  upper 
pimrielor  had  the  property  in  the  roof,  and  had  to  maintain  it 
— ilbe  loww  bad  the  property  in  the  €olum,  and  so  had  to  up- 
hold the  jmrmamA  anid  causeway. 


If  the  roof  then,  as  contended,  wero  Taylor's  property,  he  could 
do  anything  witb  it  or  to  it  which  was  not  prohibited  in  his  title, 
or  would  not  injure  Mrs.  Daulop*!  property.  It  was  evident 
no  injury  would  be  done  by  the  operations  proposed  here,  as  the 
Deau  of  Guild  had  flowed  them  after  a  report  by  skilled  builders. 
As  regzurda  the  washing-housi^  mid  flue  la  the  ceUju* :  These 
operations  were  all  in  Taylor's  own  property.  The  staircase 
had  been  built  to  form  an  access  to  hia  bouse,  and  for  nothing 
else.  In  his  tiUe  there  waa  a  conveyance  of  the  house,  access 
aud  parts  and  pertinenta,  Stitiily  the  staircase  must  be  held  to 
be  a  part  and  a  pertinent  as  much  as  the  CDllarage  at  all  events, 
about  which  ther^  was  no  dispute. 

Authorities  cited : — 

For  appellants — Alexander  v.  Coaper,  1 2th  Deoftmber  1340, 
3  D,  240;  Keid  v.  Nicol,  16th  November  1799,  M,,  Property, 
App.  No.  1 ;  Sfccwart  f.  Blackwood,  3d  February  1829,  7  S,  362; 
Gellatly  t-.  Arrol,  13th  March  1S63,  anit,  voL  xxicv.  p,  360 ;  Sbaqi 
V.  Robertson,  5tb  February  1800,  il,  Property,  App.  No.  .1,  12 
F,C.  368  ;  Atidcrson  p.  Dolrymple,  M.,  Property,  No.  41 ;  Bank- 
ton,  ii.  7.  S)t  10 ;  Morels  Stair,  ii.  7.  G ;  Ersk.  ii.  9.  11* 

ForrcspoaJent*-Walfcer  tt.  Braidwood,  17th  November  1797, 
HtLino  512;  Denniston  17.  BeH,  IQth  March  1S24,  2  S,  684 
(N.E.  649). 

At  advising — 

Loan  Dea^— It  appears  from  the  dispo«ttion.  No*  21  of 
ProecBH,  that  in  1822  Alexander  Campbell  acquired  from  Meaara, 
Bums  and  Forrest  an  area  of  build ing-grouud,  consjstiug  of 
1042  »quar&  yards.  It  is  to  be  infernsd  from  the  next  disposi- 
tioo,  which  is  one  from  Campbell  to  Stevenson,  in  1830,  that 
between  the«e  dates  Campbell  had  cr^^oted  a  tt^nemont  oa  the 
area  aonsifitiug  of  two  storif^a  aad  a  story  oue-half  above  and 
the  other  half  below  ground.  It  appears  that  the  teuement  had 
either  been  originally  built  as  two  houses^  or  had  been  con- 
verted by  Mr.  Campbell  into  two  houses.  By  the  di«i*oHition  of 
1330  Campbell  conveys  to  Stevenson  **  all  and  whole  the 
aecoTjd  or  upper  flat  of  the  tenement  situated  on  the  north  side 
of  Bath  Street,  and  east  side  of  WeUington  Street,  together 
with  access  thereto  by  a  street  door  from  Wellington  Street  and 
the  cellarage  on  the  sunk  floor  and  plot  of  ground  adjoining 
Wellington  Street  which  belong  as  parts  and  pertinents  to  the 
second  or  tipper  flat."  The  deed  afterwards  proceeds  to  declare 
**  that  the  said  Nathaniel  Stevenson  and  hia  foresaids  shall  he 
bound  and  obligeil  to  maintain  and  uphold  the  roof  of  the  said 
tenement,  without  relief  from  the  proprietor  of  the  lower  flat  of 
the  same/*  and  that  I^  **the  said  Alexander  Campbell,  and  my 
successors  in  the  lower  flat  of  the  said  tenement,  shall  be 
Iwund  to  maintain  and  uphold  the  pavement  and  causeway  in 
Bath  Street  aod  WtdBington  Street  opposite  to  the  said  subjects* 
withont  relief  from  the  said  Nathauiel  Stevenson  or  hia  fore- 
saids J  and  also  decUring  that  the  west  gable  of  the  lodging 
belong! ug  to  the  aaid  Ilobert  Craig,  so  far  eis  attached  to  the 
said  second  or  upper  flat^  ah  all  be  mean  and  conunoa  to  the 
said  Nathaniel  Stevenson  and  hia  foresaids^  and  to  the  said 
Robert  Craig  and  his  sacccwaors  now  and  io  all  time  coming.'' 
Mr.  Taylor,  the  respondent  in  the  appt^al,  has  come  to  bo  in 
the  place  of  Steven aou,  and  Mrs,  Ihinlop  in  place  of  Cnmpbcll- 
Thc  respondent  desired  to  make  certain  alterations  on  his  jiart 
of  the  property,  aud  appealed  to  the  Dean  of  Guild  Court  for 
warrant  to  do  so.  Tliat  court,  after  making  a  remit  to  two  of 
its  members, — described  as  trade  members, — that  is  two  of* 
them  skilled  in  such  matters, — and  having  received  a  report 
that  the  proposed  alterations  would  not  be  injurious  to  Mrs. 
Dunlop*B  property,  or  to  any  other,  sanctioned  the  operations. 
The  question  is,  whether  that  sanction  should  be  recalled  7 

If  the  operations  are  in  any  way  dangerous  or  injurious  to 
Mrs.  Dunlop*s  property,  they  ought  not  to  be  sanctioned,  to 
whomsoever  the  pro£>erty  of  the  roof  may  be  held  to  belong. 
Because  there  exists,  undoubtedly,  a  common  interest  in  idl 
lower  proprietors  to  object  to  snch  operations. 

It  is  necessary  to  consider  separately  the  operations  in  the 
upper  story  itself, — ^those  in  the  staircase, — and  those  in  the 
cellar  below  the  first  story. 

As  regards  the  operations  in  the  upper  story,  the  trades- 
members  of  the  Dean  of  Guild  Court  are  agreed  that  no  injury 
to  the  tenement  will  be  caused  by  them,  but  thft^  <m  the  oon- 
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trary,  it  will  rather  be  strengthened  and  improved.  The  report 
does  not  specify  the  details  of  the  operations  in  the  npper  stor}^ 
but  these  were  fully  explained  to  us  at  the  bar,  and  from  the 
explanations  so  given  it  was  easy  enough  to  see  how  it  was 
that  the  skilled  reporters,  in  the  Dean  of  Guild  Court,  had  no 
difficulty  in  certifying  that  no  injury  to  the  strength  and 
safety  of  the  building  would  be  caused  by  these  operations. 

As  to  the  argument  that,  by  increasing  the  accommodation, 
Mr.  Taylor  was  changing  the  character  of  the  building,  I  can  give 
no  weight  to  that  view.  He  was  in  that  respect  simply 
exercising  the  ordinary  rights  of  a  proprietor.  He  might  equally 
have  increased  the  number  of  persons  using  the  staircase  by 
letting  each  of  his  previously  existing  rooms  to  a  separate  family 
as  by  increasing  the  number  of  the  rooms  and  letting  the  new 
ones.  There  is  no  restriction  of  that  kind  in  Mr.  Taylor's  title- 
deeds,  and  the  common  interest  of  a  lower  proprietor  does  not 
entitle  him  to  interfere  on  any  such  ground. 

The  whole  question,  therefore,  so  far  as  the  operations  in  the 
upper  story  are  concerned,  comes  to  be,  whether  the  appellants, 
although  they  can  qualify  no  injury  from  these  operations,  have 
nevertheless  a  legal  right  to  object  to  them,  and  that  again,  I 
think,  depends  mainly  on  whether  the  property  of  the  vacant 
portion  of  the  building  between  the  ceiling  of  Mr.  Taylor's 
rooms  and  the  roof  itself  belongs  to  Mr.  Taylor  or  not? 
If  the  property  of  the  vacant  space  belongs  to  Taylor,  he 
may  make  any  use  of  it  he  pleases,  which  is  not  injurious  to  the 
lower  portion  of  the  tenement.  There  may  be  a  narrower 
question,  as  to  Mr.  Taylor's  right  to  alter  or  affect  the  roof,  which 
I  shall  consider  separately. 

As  respects  the  vacant  space  under  the  roof,  I  can  have  no 
doubt  that  it  is  the  property  of  Mr.  Taylor.  The  walls  of  each 
flat  belong  to  the  proprietor  of  the  fiat,  and  the  other  proprietors 
have  only  a  common  interest  to  prevent  their  being  interfered 
with  in  a  way  injurious  to  their  prpperty.  In  the  present  case 
there  is  a  gable  wall  at  one  end  of  the  building  which  is  declared 
by  the  title  deeds  to  be  common  to  Taylor  and  the  next  proprietor 
— the  vents,  on  both  sides,  going  up,  of  course,  to  the  chimney 
tops.  At  the  other  end,  the  wall,  in  place  of  going  up  all  the 
height  in  a  gable  form,  finishes  with  a  section  of  a  pavilion 
roof.  The  vacant  space  inside,  up  to  the  top  of  the  gable  yrall 
at  one  end,  and  to  the  pavilion  roof  at  the  other,  might  have 
been  used  by  Mr.  Taylor  to  heighten  the  ceiling  (or  the  coom- 
ceiling  of  his  rooms,  if  he  had  thought  proper  to  do  so,  and  I 
think  the  appellants  have  neither  right  nor  interest  to  object 
to  his  converting  that  space  into  additional  rooms  any  more 
than  they  woidd  have  had  to  object  to  his  using  it  as  a  sort  of 
attic,  which  it  is  said  he  had  occasionally  done  by  means  of  a 
sort  of  trap  door  in  the  ceiling,  so  long  as  the  appellants  could 
qualify  no  injury  from  the  uses  so  made  of  the  space,  which  it 
is  not  pretended  they  can  here  do. 

All  this,  however,  is  not  conclusive  in  favour  of  the  operations 
in  the  upper  story,  because  there  is  to  some  slight  extent  an 
interference  with  tiie  roof,  although  not  of  an  injurious  kind, 
and  if  the  appellants  have  a  right  of  common  property  in  the 
roof,  they  may  stand  upon  that  right  as  entitling  them  to  object 
without  ^eging  any  injury. 

It  appears  to  me,  however,  that  the  property  of  the  roof,  as 
well  as  of  the  upper  portion  of  the  walls,  is  vested  in  the  pro- 
prietor of  the  upper  story.  This  does  not  appear  to  have  been 
made  matter  of  express  decision.  But  I  rather  suppose  the 
^-eason  of  this  is  that  it  has  always  been  taken  for  granted. 
The  roof  is  just  the  covering  wall  which  keeps  out  the  weather, 
and  without  it  Mr.  Taylor's  house  would  not  be  a  house  at  aU. 
The  roof  might  have  been  of  concrete  or  pavement  or  a  stone 
and  lime  arch,  instead  of  wood  and  slates.  The  nature  of  the 
materials  of  which  the  roof  was  composed  would  not  vary  the 
nature  of  the  right  to  it  vested  in  the  proprietor  of  the  upper 
story,  nor  the  nature  of  the  burden  of  maintaining  and  uphold- 
ing it  which  always  attaches  to  him, — where  there  is  no  pro- 
vision to  the  contrary, — just  because  he  is  the  proprietor.  In 
the  present  case  the  burden  is  expressly  laid  upon  him  without 
relief,  but  that  is  nothing  more  than  an  expression  of  his 
common  law  obligation,  introduced,  apparently,  for  clearness  at 
the  same  time  while  stipulating  that  the  proprietor  of  the  lower 
story  should  uphold  and  maintain  the  foot  pavement  and  cause- 
way at  his  own  expense. 

Aa  regards  the  washing-house  and  the  flue  proposed  to  be 


carried  upwarrls  from  it  on  the  wall  of  the  staircase,  I  have 
come  to  a  different  conclusion,  because  I  think  Mr.  Taylor  haa 
not  the  exclusive  property  of  that  wall,  and  whether  the  ap- 
pellants have  the  property,  or  only  a  right  of  common  property 
in  the  wall  they  are  equally  entitled, — apart  from  all  question 
of  injury, — to  object  to  its  being  interfered  with.  The  flue  is 
by  no  means  so  clearly  unobjectionable  in  itself  as  the  other 
operations,  but  it  is  not  necessary  to  go  further  thsii  I  have 
done  to  entitle  the  appellants  to  object  to  it. 

Lord  Ardmtllan — Mr.  Taylor,  the  respondent,  is  the  pro- 
prietor of  the  upper  part  of  a  certain  tenement  in  Glasgow- 
Mrs.  Dunlop,  the  appellant,  being  proprietor  of  the  lower  part 
of  the  tenement.  I  need  not  again  refer  to  the  words  of  the 
titles.  The  two  houses  do  not  enter  by  a  common  stair.  There 
are  separate  doors,  entering  from  different  streets.  They  an 
quite  distinct,  both  in  respect  of  title  and  in  respect  of  possession. 

The  first  and  most  important  question  here  raised  is,  Whether 
Mr.  Taylor  is  entitled  to  construct  attic  chambers  in  the  roof, 
as  proposed  and  explained  by  him?  In  disposing  of  this  question, 
two  points  are  to  be  considered — Ist,  Who  is  the  owner  of  the 
roof  ?  I  am  of  opinion  that,  in  the  present  case,  and  looking  to 
the  titles  of  the  parties  and  the  nature  and  position  of  the 
premises,  the  respondent  Taylor  is  the  owner  of  the  rool  He 
is  bound  by  stipulation  to  maintain  and  uphold  the  roof,  and  I 
think  that  the  obligation  so  to  maintain  and  uphold  would  have 
rested  on  him  without  stipiUation,  as  incident  to  the  ownership 
of  the  roof. 

In  the  case  of  property  in  a  town,  divided  into  stories  or 
fiats,  I  think  that  there  is  a  separate  property  in  each  flat,  bat 
that  there  is  a  common  interest  in  each  owner,  from  which 
emerges  a  right  to  each  owner  to  protect  that  common  interest, 
and  to  insist  that  the  owners  of  other  fiats  shall  not  injure  or 
endanger  the  property  belonging  to  him.  As  matter  of  property, 
and  apart  from  the  equities  introduced  by  the  existence  of  a 
common  interest,  the  upper  flat,  or  floor,  or  story,  of  this  tene- 
ment, including,  as  I  think,  the  roof,  belongs  to  Mr.  Taylor, 
just  as  the  lower  flat  belongs  to  the  appellant,  Mrs.  Dunlop. 
The  idea  of  there  being  any  property  or  possession  above  Mr. 
Taylor's  house  was,  I  think,  not  contemplated.  But  the 
property,  whether  of  the  lower  or  the  upper  floor,  most 
be  used  so  as  not  to  injure  or  endanger  the  rest  of  the  house. 
This  is  quite  clear,  and  has  been  so  decided  repeatedly.  The 
existence  of  a  common  interest  in  the  tenement  imposes  an 
equitable  restriction  on  the  owners.  Each  must  use  the  subject 
of  which  each  is  owner  so  as  to  conserve  that  common  interest, 
which  is  supported  and  specially  protected  by  the  maxim— 
Sic  vterc  tuo  ut  cUienum  non  Icedas,  a  sound  general  rule,  and 
peculiarly  applicable  to  a  case  of  common  interest.  The  limita- 
tion of  the  owner's  right  is  not  in  tUulo,  but  in  utendo^  the  use 
being  limited  by  the  equity  and  the  necessity  of  protecting  the 
interests  of  the  other  owners,  but  the  property  remaining  to  all 
other  effects  unrestricted.  If  it  appears  that  the  common 
interests  will  be  injured  or  imperilled  by  the  operation  com- 
plained of,  the  law  will  restrain  the  operation ;  and  I  think 
that  the  party  proposing  alteration  must  instruct  that  the 
operation  does  not  injure,  or  create  reasonable  apprehension  of 
injury. 

In  this  case,  I  think  that  Mr.  Taylor  has  sufficiently  instructed 
that  the  operation  on  his  property  on  the  upper  floor  and  attics 
will  not  injuriously  affect  or  endanger  the  appellant's  property, 
or  her  common  interest  in  the  tenement.  Perhaps  the  report  by 
the  men  of  skill  might  have  been,  in  some  respects,  more  explicit, 
but  they  appear  to  have  made  a  oareful  and  workmanlike  exami- 
nation, and,  taking  that  report  in  connexion  with  the  decision 
of  the  Dean  of  Guild,  I  have  no  doubt  that  we  may  rely  on  it 
as  instructing  the  absence  of  actual  injury,  or  of  reasonable 
apprehension  of  injuiy.  Indeed,  the  case  has  been  argued  at 
the  bar  without  serious  objection  to  the  report  in  this  respect, 
and  also  on  th^  footing  of  the  continued  possession  by  Mr. 
Taylor  of  the  whole  subject. 

Injury,  and  reasonable  danger  of  injury,  being  thus  excluded, 
[  am  of  opinion  that,  having  regard  to  the  state  of  the  facts, 
the  restriction  in  utendo  is  inapplicable,  and  that  Mr.  Taylor, 
as  owner  of  the  whole  upper  part  of  the  tenement,  is  entitled 
to  make  the  alteration  which  he  proposes  in  the  attics.  On  this 
[K>int  I  concur  generally  in  the  opinion  of  Lord  Deas. 
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On  the  second  question  raised — viz.,  the  proposal  to  convert 
li  cellar  belonging  to  Mr.  Taylor  into  a  washiag-house,  and  to 
3any  up  a  flue  at  the  side  of  the  staircase  into  a  chimney  at  the 
top  of  the  house — I  am  of  opinion  that  access  by  the  stair,  not 
m  absolute  right  to  the  stair,  is  all  that  is  given  to  Mr.  Taylor 
by  his  title ;  but  that  in  any  view  of  the  question  of  property 
in  the  stair — ^whether  it  is  common  or  separate  property — Mrs. 
Donlop^s  common  interest  is  sufficient  to  entitle  her  to  object 
to  the  proposed  operations  in  the  cellar,  and  to  the  carrying  of 
this  flue  up  the  staircase,  which  staircase  is  intended  only  for 


Lord  PussiDEin'. — My  Lords,  I  agree  with  what  I  understand 
to  be  the  opinion  of  both  of  your  Lordships,  that  we  must  assume 
that  the  operations  here  proposed  will  not  be  injurious  to  Mrs. 
Dunlop^s  property.  That  is  the  result  of  the  report  in  the 
Dean  of  Guild  Court,  and  no  attempt  has  been  made  to  impugn 
that  report.  We  must,  therefore,  deal  with  this  case  as  raising 
purely  a  question  of  law. 

As  has  already  been  remarked  by  your  Lordships,  there  is  a 
material  distinction  between  the  two  kinds  of  operations  here  to 
be  carried  out.  By  one  of  these  the  cellar,  which  is  half  under 
ground,  is  to  be  changed  into  a  washing-house,  with  a  fire-place, 
— where  there  had  been  no  fire-place  before — and  in  order  to  get 
rid  of  the  smoke  which  would  be  caused  by  the  fire,  it  is  proposed 
to  cany  a  horizontal  flue  along  the  cellar,  and  up  the  stair-case 
to  the  roof.  I  agree  with  Lord  Deas,  that  Mr.  Taylor  has  no 
absolute  property  in  the  stair-case,  and  that  1  think  is  sufficient 
to  enable  us  to  dispose  of  this  branch  of  the  case.  I  do  not,  and 
I .  cannot,  go  upon  the  ground  that  this  operation  might  be  in- 
jurious, as  that  would  be  to  go  against  the  report  of  the  men  of 
skiU  to  the  Dean  of  Guild.  My  ground  is  that  the  stair-case  is 
the  property  of  Mrs.  Dnnlop. 

Upon  the  other  branch  of  the  case,  which  has  regard  to  the 
operations  on  the  roof,  I  have  greater  difficulty.  This  question 
becomes  a  very  peculiar  one  under  the  titles.  The  common 
author  of  both  the  fiarties  to  this  case,  Mr.  Campbell,  stood  infeft 
in  an  area  or  piece  of  ground,  unbuilt  upon,  extending  to  1042 
square  yards  and  six  feet  or  thereby,  which  formed  the  comer 
of  Bath  Street  and  Wellington  Street.  He  proceeded  to  build 
upon  that  ground ;  and  I  consider  it  very  important  to  observe 
the  precise  nature  of  the  tenement  which  he  then  erected,  and 
which  was  entirely  his  own  property.  He  built  a  house  with 
two  fronts,  one  to  Bath  Street  and  one  to  Wellington  Street,  as 
he  was  probably  obliged  to  do  by  the  conditions  of  his  right.  That 
house  consists  of  two  square  stories — one  of  which  is  the  street 
or  dining-room  floor,  and  the  other  the  upper  or  drawing-room 
floor — there  was  also  a  half  sunk  story,  the  upper  part  being  above, 
and  the  lower  below,  the  level  of  the  street.  The  tenement  also 
contained  a  space  between  the  drawing-room  floor  and  the  roof 
which  might  be  turned  into  attics ;  and  which  might  be  turned  by 
Mr.  Campbell  into  attics  for  the  whole  house,  or  for  the  upper  story, 
or  the  attics  might  be  managed  so  as  to  form  a  separate  house  by 
itself.  What  Mr.  Campbell  chose  to  do  with  the  house  was  this  i  he 
divided  it  into  two — one  house — ^the  dining-roqjyi  floor — ^which 
entered  from  Bath  Street,  and  another  house — the  drawing-room 
floor — which  entered  from  Wellington  Street,  and  he  assigned  to 
each  a  portion  of  the  half  sunk  flat.  He  however  left  the  space 
oelow  the  roof  unconverted  into  attics,  and  it  comes  to  be  a  very 
important  question,  whether  Mr.  Can^pbell  intended  to,  and  did 
in  point  of  fact,  leave  this  space  unoccupied,  and  designed  that 
it  should  remain  unoccupied,  and  belong  to  the  owner  of  neither 
the  one  house  nor  the  other  as  regarded  occupation.  That 
depends  upon  the  wording  of  the  titles.  Mr.  Campbell,  being 
himself  the  owner  of  the  entire  tenement,  first  proceeds  to  convey 
the  upper  or  drawing-room  flat  to  Mr.  Taylor's  predecessor  in 
June  1830 ;  and  what  he  conveys  is  described  as  follows : — '*  All 
and  Whole  the  second  or  upper  flat  of  the  tenement  situated  on 
the  north  side  of  Bath  Street  and  east  side  of  Wellington  Street, 
with  access  thereto  by  a  street  door  from  Wellington  Street, 
and  the  cellarage  on  the  sunk  floor." 

liow  the  words  of  that  disposition  confine  the  right  of  the 
disponee  in  my  view  to  the  second  flat  which  is  also  called  the 
apper  flat ;  and  in  so  far  as  the  words  of  the  conveyance  are 
concerned,  I  see  nothing  which  could  have  prevented  Mr.  Camp- 
bell from  ■eOiiig  the  attic  flat  to  another  person,  and  giving  that 
i  to  the  flat  by  the  same  stair-oase.    He  did  not  do 


so,  because  I  conceive  his  intention  was  that  this  space  was  to 
be  left  unoccupied.  He  did  some  things  which  not  only  indicate 
that  such  was  his  intention,  but  which  actually  prevented  him 
from  ever  making  the  vacant  space  into  a  separate  house,  with 
an  access  through  the  stair-case  from  Wellington  Street 

The  disponee  was. also  taken  bound  to  maintain  and  uphold 
the  roof,  and  it  seems  to  be  thought  that  this  obligation  infers 
a  right  of  property  in  the  roof.  I  take  a  very  different  view. 
If  the  disponee  had  a  right  of  property  in  the  roof,  then  the 
burden  of  maintaining  it  would  have  been  laid  upon  him  at 
common  law,  so  that  the  very  insertion  of  this  clause  seems  ne- 
cessarily to  infer  that  he  had  no  property  in  it.  The  clause 
here  was  inserted  in  order  to  divide  the  burdens  connected  with 
the  whole  tenement,  because,  while  the  disponee  was  taken 
bound  to  maintain  the  roof,  Mr.  Campbell  bound  himself 
"  to  maintain  and  uphold  the  pavement  and  causeway  in  Bath 
Street  and  Wellington  Street  opposite  to  the  said  subjects  with- 
out relief." 

Now  what  was  Mr.  CampbeU*s  position  after  granting  this 
disposition.  He  remained  infeft  in  the  1042  square  yards  along 
with  the  buildings  which  he  had  erected  with  the  exception  of 
what  was  conveyed  in  this  disposition.  Whatever  he  had  not 
given  out  remained  feudally  vested  in  him.  Upon  that  ground 
I  agree  with  Lord  Deas  that  he  retained  the  property  of  the 
staircase,  the  right  of  access  through  which  he  conveyed  to  the 
disponee.  In  like  manner  the  property  in  the  roof,  and  in  every- 
thing above  the  joists  of  the  upper  flat,  remained  in  Mr.  Camp- 
bell. The  only  thing  he  had  given  out  was  the  second  or  upper 
flat  of  his  tenement.  Now  I  do  not  think  that  it  is  necessary 
here  to  consider  any  general  question  of  law  applicable  to  such 
tenements.  The  whole  of  this  case  depends  upon  the  construc- 
tion of  the  titles,  and  I  do  not  think  that  there  is  any  difficulty 
as  to  the  general  law.  If  the  floor  here  disponed  had  been  an 
attic  floor,  there  is  no  doubt  that  the  roof  would  have  been  the 
property  of  the  disponee,  because,  as  Lord  Deas  has  said,  the 
roof  would  be  the  wall  of  his  house,  but  when  the  disponee  is 
not  the  owner  of  the  space  between  the  roof  and  the  ceiling 
of  his  house,  what  right  of  property  can  he  have  in  the  roof 
itself?  The  owner  of  the  square  story  next  the  roof  has  no 
concern  with  the  roof  beyond  what  the  proprietor  of  any  other 
square  story  has,  merely  because  he  happens  to  be  higher  up. 
The  only  person  who  has  a  right  of  property  in  the  roof  is  he  who 
lives  in  the  roof,  so  to  speak,  that  is  whose  house  is  formed  by 
the  roof.  There  is  no  person  like  that  here,  and  I  think  it  was 
intended  from  the  beginning  that  there  should  be  no  such  person. 
Accordingly,  when  Mr.  Campbell  sold  the  rest  of  the  tenement 
to  Mrs.  Dunlop*s  predecessor,  we  find  that  it  is  not  the  lower 
flat  that  he  conveyed,  but  the  entire  tenement,  with  the  excep- 
tion of  the  second  or  upper  flat  Whatever  remained  in  Mr. 
Campbell  after  the  disposition  of  1830  he  conveyed  to  the  pre- 
decessor of  Mrs.  Dunlop  in  1831. 

The  conclusion  to  which  I  come  is,  that  the  owner  of  the 
upper  floor  has  no  more  right,  and  probably  less  right,  than  the 
owner  of  the  rest  of  the  tenement  to  construct  a  house  in  the 
roof.  I  do  not  think,  however,  that  Mrs.  Dunlop  could  now 
make  any  extra  house  in  the  roof,  because  Mr.  Campbell  left  the 
staircase  as  an  access  to  the  second  floor  alone.  But  so  far  as 
title  is  concerned,  Mr.  Taylor  has  still  less  right  to  do  so,  be- 
cause if  it  is  in  his  power  to  construct  such  a  house  he  would 
be  entitled  to  sell  that  house  off  separately,  and  so  introduce 
three  families,  and  throe  owners  into  a  tenement  which  was  con- 
structed by  the  common  author  to  contain  only  two  families 
and  two  owners.  For  these  reasons  I  cannot  concur  with  your 
Lordshi|»s  in  the  judgment  which  you  propose  to  pronounce 
allowing  these  operations  in  the  roof  of  this  house  to  be  carried 
out 

The  following  interlocutor  was  pronounced  :— 

**  Alter  the  interlocutor  of  the  Dean*  of  Guild,  dated  28th 
February  1872,  in  so  far  as  it  approves  of  and  authorizes  her 
o])erations  proposed  to  be  made  by  the  respondent  on  the  cellar 
belonging  to  his  property,  and  the  construction  of  the  relative 
flue  and  chimney :  Find  that  the  respondent  is  not  entitled,  as 
owner  of  the  second  or  upper  floor  of  the  tenement  at  the  comer 
of  Bath  Street  and  Wellington  Street,  to  execute  the  said  opera- 
tions :  Quoad  ultra  refuse  the  appeal,  and  affirm  the  interlocutor 
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Not.  1 


oC  the  Dean  of  Guild,  and  decern :  Find  no   expenses  due  to 
either  party  in  this  Court." 

Act  Millar,  Q.C.,  George  Webster  ;  James  Buchanan,  S.S.C. 
Agent, — Alt  Solicitor-General  (Clark) ,  Q.C.,  Moncreiff ;  Maco- 
nochie  and  Hare,  W.S.  Agents.  A.E.H. 


November  1,  1872. 
first  division. 
Special  Case. — ^Robert  Taylor   Traquair,  and  bis 
Curators,  and  Miss  Agnes  Martin. 

Testament — Mutual  Settlement — Revocation,  Power  q/'— Legatum 
rei  alien® — Surrogatum — Two  persons  executed  a  mutual 
settlement  of  their  estates  heritable  and  moveable,  each  in 
favour  of  the  other  in  liferent,  and  the  same  person  in  fee, 
with  a  power  of  revocation  during  their  joint  lives.  Held  that 
the  survivor  was  entitled  to  alter  the  destination  of  the  fee 
of  her  own  estate,  including  her  share  of  an  heritable  subject 
held  pro  indiviso  with  the  nredeceaser. 

Held,  where  a  person  bequeathed  a  subject,  erroneously  suppos- 
ing it  to  be  her  own,  tiiat  the  legatee  was  not  entitled  to  any 
surrogatum  out  of  the  general  estate  of  the  testatrix. 

Mrs.  Jankt  Taylor  or  Stewart,  widow  of  Thomas 
Stewart,  Esq.  of  Clunie,  Perthshire,  and  her  sister,  Miss 
Joan  Taylor,  executed  a  mutual  disposition  and  settle- 
ment, dated,  4th  March  1852.  By  this  deed.  Which  bore 
to  be  granted  "from  our  affection  for  each  other,  and 
other  good  causes,"  each  sister  conveyed  to  the  other  in 
liferent,  for  her  liferent  use  allenarly,  and  to  their  nephew, 
Robert  Taylor  Traquair,  and  his  heirs,  executors,  and  as- 
signees, in  fee,  ber  whole  heritable  and  moveable  estate. 
The  deed  contained  the  following  clause  : — 

'*  Reserving  always  ta  us,  and  each  of  us,  our  respective  life- 
rents of  the  ^ates  and  effects  above  conveyed,  with  full  power 
to  us  at  any  time  during  our  joint  lives,  to  alter,  innovate,  or 
revoke  these  presents,  in  whole  or  in  part,  as  we  may  see  pro- 
per ;  but  declaring  always  that  the  same,  in  so  far  as  not  altered, 
innovated,  or  revoked  as  aforesaid,  shall  be  effectual  though 
found  lying  by  either  of  us  at  the  time  of  her  predecease,  or  in 
the  custody  of  any  other  person  for  our  behoof,  with  the  deli- 
very whereof  we  hereby  dispense  for  ever." 

Mrs.  Stewart's  husband  died  in  1813,  and  after  tbat 
event  sbe  and  her  sister.  Miss  Joan  Taylor,  resided  in 
Edinburgh  tojjether.  In  1854  Mrs.  Stewart  purchased 
tiio  bouse  20  Dublin  Street,  in  which  sbe  and  her  sister 
resided.  The  price  was  paid  by  Mrs.  Stewart,  but  the 
conveyance  was  taken  in  favour  of  her  and  her  sister. 

Miss  Taylor  died  on  13th  February  1859. 

In  August  1863  Mrs.  Stewart  executed  a  holograph 
writing  in  favour  of  Agnes  Martin,  who  bad  been  long 
ber  servant,  in  which  sbe  bequeathed  a  quantity  of  furni- 
ture in  the  bouse  20  Dublin  Street,  and  a  number  of  articles 
particularly  described,  including  a  gold  watch  and  some  sil- 
ver-plate. On  30tb  July  1867  Mrs.  Stewart  executed  a 
disposition,  by  which  she  conveyed  her  whole  household 
furniture,  described  in  an  inventory,  and  also  the  bouse  in 
Dublin  Street,  to  Agnes  Martin  in  liferent,  and  Robert 
Taylor  Traquair  in  fee.  The  furniture  bequeathed  by 
the  holograph  writing  of  1863  was  included  in  the  inven- 
tory, but  not  the  gold  watch  and  silver  articles.  The 
deed  was  delivered  by  Mrs.  Stewart  to  ber  agent  for  be- 
hoof of  the  liferenter  and  fiar  respectively. 

Robert  Taylor  Traquair  being  now  dead,  was  represented 
by  bis  son,  Robert  Taylor  Traqnair,  who,  with  his  cura- 
tors, was  the  party  of  the  first  part  to  this  case,  and  Miss 
Agnes  Martin  was  the  party  of  the  second  part 

Mrs.  Stewart  died  on  29th  December  1869.     In  her 

^ket-book  after  her  death  was  found  a  deposit  receipt 


for  X346  in  the  name  of  Agnes  Martin.  This  sum  was 
deposited  by  Mrs.  Stewart  out  of  her  own  funds,  but  par- 
ties were  agreed  that  she  had  deposited  it  as  a  donation 
to  Agnes  Martin,  and  that  she  had  so  stated  both  to  Agnes 
Martin  and  her  own  agent.  The  estate  left  by  Mrs. 
Stewart  amounted  to  about  £4000. 

The  questions  submitted  to  the  Court  were  the  follow- 
ing:— 

"1.  Is  Agnes  Martin,  the  party  hereto  of  the  second  part, 
entitled  to  the  gold  watch  and  silver  articles  bequeathed  by  the 
holograph  writing.  No.  2  of  the  appendix  ? 

'*  2.  Is  she  also  entitled  to  the  liferent  of  the  house  and  house- 
hold furniture,  in  terms  of  the  disposition  No.  3  of  appendix  ? 

*'  3.  Should  the  foregoing  question  (2.)  be  answered  in  the 
negative,  is  she  entitled  to  a  surrogaium  out  of  Mrs.  Steward i 
general  estate,  equivalent  to  the  value  of  her  liferent  of  said 
house  and  household  furniture  ? 

*'4.  Is  she  entitled  to  the  said  sum  of  £346,  and  interest 
thereon,  contained  in  the  deposit-receipt  before  quoted  ?^ 

In  regard  to  question  (2.),  argued  for  R.  T.  Traquair 
and  his  curators — 

Mrs.  Stewart  had  no  power  to  execute  the  disposition 
of  1867,  on  the  ground  that  the  power  of  revocation,  contained 
in  the  mutual  settlement  executed  by  her  and  her  sister  in 
1852  could  only  be  exercised  by  the  grantors  in  their  joint  lives 
— Macmillan,  Nov.  28,  1860,  13  D.  187,  ante,  voL  xxiiL  p.  66; 
Craich's  Trustees,  June  24,  1870,  8  Macph.  898,  oMte^  voL  xiii 
p.  697. 

Argued  for  Miss  Martin — 

The  destination  of  the  fee  of  Mrs.  Stewart*8  estate  to 
her  nephew  by  the  deed  of  1852  was  purely  testamentary, 
and  could  therefore  be  altered  by  her  after  her  sister's  death. 
Otherwise  Miss  Martin  was  entitled  to  a  surrogatum  out  of 
Mrs.  Stewart's  general  estate,  on  the  principle  of  legatum  rd 
alienee. 

At  advising — 

Lord  President. — The  answers  to  the  questions  in  thii 
Special  Case  depend  on  certain  testamentary  papers  left  by  Mn. 
Stewart,  an  old  lady  who  lived  in  Edinburgh  with  an  unmarried 
sister.  Miss  Joan  Taylor,  and  survived  her  for  some  years. 

The  second  question  is  the  most  important,  and  it  is  most 
convenient  to  take  it  first.  It  depends  on  a  disposition  executed 
by  Mrs.  Stewart,  by  which  she  conveyed  to  Agnes  Martin  in 
liferent,  and  to  Robert  Taylor  Traquair  in  fee,  her  whole  honse- 
hold  furniture,  as  also  a  dwelling-house,  consisting  of  a  flat  is 
No.  20  Dublin  Street.  The  grantor  reserves  her  own  liferent, 
and  the  deed  is  obviously  intended  to  come  into  operation  only 
after  the  death  of  the  grantor.  Upon  this  deed  registration  hai 
taken  place  in  favour  of  Agnes  Martin  as  liferenter,  and  Robert 
Taylor  Traquair  as  fiar,  which  puts  them  in  the  same  positioo 
as  if  they  were  inf eft. 

As  regards  the  moveables  contained  in  the  deed,  their  identity 
is  ascertained  by  an  inventory  which  forms  part  of  the  deed. 
These  moveables  were  undoubtedly  in  the  possession  of  the 
grantor  at  the  time  of  her  death,  and  unless  there  was  some  re- 
straint on  her  power  of  disposing  of  them,  there  is  no  doubt  of 
the  validity  of  the  conveyance.  The  house  stands  in  a  some- 
what different  situation. 

The  first  argument  maintained  for  the  party  of  the  first  part, 
who  is  son  and  heir  of  the  Robert  Taylor  Traquair  mentioned  in 
the  deed,  is  that  Mrs.  Stewart  was  not  in  a  condition  to  execute 
this  deed  at  all,  in  consequence  of  a  mutual  settlement  executed 
in  1852  by  her  and  her  sister  Miss  Taylor.  In  this  deed  it  was 
set  out  that  the  two  sisters  **  from  our  affection  for  each  other, 
and  other  good  causes,  have  agreed,  to  grant  these  presents." 
That  is  the  narrative  or  inductive  clause  of  the  settlement.  Mrs. 
Stewart,  in  the  first  place,  conveys  to  her  sister  Joan  Taylw,  in 
case  she  shall  survive  her,  in  liferent,  her  whole  heritable  and 
moveable  estate;  Miss  Taylor,  in  like  manner,  conveys  her 
whole  estate  in  liferent  to  Mrs.  Stewart  if  she  shidl  survive  her ; 
the  deed  provides  for  the  payment  of  debts  and  legacies,  and 
the  fee  of  the  entire  estate  is  destined  to  Robert  Taylor  IVrnqnair, 
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lew  of  both  ladies.  The  deed  also  contains  a  clause  re- 
g  to  each  of  the  ladies  their  respective  liferents  of  the 
9  conveyed ;  then  follow  the  words — **  with  full  power  to 
any  time  during  our  joint  lives,  to  alter,  innovate,  or  revoke 
presents,  in  whole  or  in  part,  as  we  may  see  proper ;  but 
ing  always  that  the  same,  in  so  far  as  not  altered,  inno- 

or  revoked  as  aforesaid,  shall  be  effectual  thongh  found 
by  either  of  us  at  the  time  of  her  predecease,  or  in  the 
ly  of  any  other  person  for  our  behoof,  with  the  delivery 
of  we  hereby  dispense  for  ever.*' 
B  said  that  after  the  death  of  Miss  Taylor  it  was  not  in  the 

of  Mrs.  Stewart  to  alter  this  deed,  and  that  her  estate, 
ble  and  moveable,  necessarily  fell  to  the  person  designed 

;  in  short,  that  after  the  death  of  Miss  Taylor  she  could 
spose  of  any  part  of  her  estate  which  she  had  conveyed 
■  sister  in  liferent  and  her  nephew  in  fee. 
B  beyond  dispute  that- two  persons  may  so  contract  by 
d  settlement  as  to  bind  one  another  in  the  way  contended 
Such  a  deed  puts  the  snrvivor  in  a  very  peculiar  and  un- 
>le  position.  But  if  they  contract  in  such  terms  as  to 
no  doubt  of  their  meaning,  there  is  nothing  illegal  in  such 
ract,  and  the  Court  will  give  effect  to  it.  The  Court,  how- 
will  not  readily  presume  from  ambiguous  words  such  a 
inusual  and  extraordinary  intention,  and  in  this  case  I  am 
unable  to  gather  from  the  deed  that  the  two  sisters  enter- 
.  any  such  purpose.  It  was  very  natural^  that,  living  to- 
'  as  they  did,  and  having  the  same  intentions  with  regard 
kvoured  nephew,  they  should  embody  their  testamentary 
ions  in  one  deed.     It  will  be  observed  that  the  inductive 

of  the  deed  is  the  affection  they  bear  to  one  another — a 
istance  to  show  that  its  main  purpose  was  that  the  sur- 
ihould  enjoy  the  liferent  of  the  entire  estate  belonging  to 

But,  in  regard  to  the  destination  of  the  fee,  the  deed 
rs  to  me  purely  testamentary  as  regards  the  estate  of  each 
m,  and  effectual  to  convey  the  estate  of  each  sister  mortis 
to  the  favoured  nephew  in  fee.  But  as  there  is  no  express 
lion  of  the  power  of  revocation  of  each  sister  in  regard  to 
m  estate,  I  cannot  infer  any  such  exclusion.  I  think  that 
Stewart  was  quite  entitled,  after  the  death  of  Miss  Taylor, 
f  proper  testamentary  paper,  to  dispose  of  her  own  move- 
state.  It  therefore  appears  that  the  disposition  of  30th 
.867  must  receive  effect  as  a  disposition  to  Agnes  Martin 
(rent  of  the  moveables  contained   in  the  inventory  re- 

>  heritable  property  stands  in  a  different  position.  The 
in  Dublin  Street  did  not  belong  to  Mrs.  Stewart  alone. 

idmitted  that  the  existing  title  was  a  disposition  by  Mr. 
m  Stirling  "  to  and  in  favour  of  the  said  Mrs.  Janet  Tay- 
Stewart,  and  Miss  Joan  Taylor,  her  sister,  in  conjunct  fee 
ferent,  and  their  heirs  and  assignees  whomsoever,  heritably 
redeemably."  The  disposition,  no  doubt,  bears  that  the 
iras  paid  by  Mrs.  Stewart  alone.  But  still  the  title  was 
to  the  two  sisterd  jointly,  and  they  were  in  fact  joint  pro- 
rs. 

ding  the  mutual  disposition  in  the  manner  most  favourable 
I  party  claiming  under  the  will  of  the  survivor,  I  cannot 
hat  Mrs.  Stewart  had  any  power  to  convey  more  than  one- 
f  the  house.  The  other  half,  belonging  to  Miss  Taylor, 
fectually  conveyed  to  her  sister  in  liferent  and  the  nephew 
So  far  as  regards  Miss  Taylor*s  half,  the  party  of  the 
art  is  entitled  to  that.  The  other  half  passed  in  terms  of 
itewart*s  subsequent  disposition  to  Agnes  Martin  in  life- 
.nd  Robert  Taylor  Traquair,  the  younger,  in  fee.  This 
8  us  to  answer  the  second  question, 
bhe  third  question  we  are  asked  to  say  whether,  in  the 
of  the  foregoing  question  being  answered  in  the  negative, 
Martin  is  entiUed  to  a  surrogaium  out  of  Mrs.  Stewart's 
1  estate,  equivalent  to  the  value  of  her  liferent  of  the 
and  furniture  ?  Now  the  question,  as  put,  does  not  re- 
»  be  answered,  because  to  a  very  large  extent  the  disposi- 

>  Agnes  Martin  in  liferent  is  effectual ;  but,  in  so  far  as 
B  the  one-half  of  the  house,  it  may  require  to  be  answered, 
rtain  no  doubt  that  Agues  Martin  is  not  entitled  to  any 
lent  out  of  the  general  estate.  It  is  not  a  case  of  legaium 
ma^  where  it  ia  assumed  that  the  testator  knew  that  he 
nveying  the  property  of  another.  Mrs.  Stewart  thought 
le  lioiiaebeloi]^edtob0r,and  that  she  had  power  to  convey  it 


As  regards  the  first  question,  it  depends  on  the  consideration 
of  the  holograph  writing  and  subsequent  disposition.  The  holo- 
graph writing  conveyed  a  quantity  of  furniture  and  a  gold 
watch,  and  certain  other  articles  particularly  described.  The 
date  of  this  holograph  writing  is  August  1863.  By  the  subse- 
quent disposition  of  1867  the  whole  of  the  household  furniture 
belonging  to  Mrs.  Stewart  is  embodied  in  the  inventory,  and 
conveyed  in  liferent  to  Agnes  Martin.  To  that  extent  the  be- 
quest of  household  furniture  is  altered,  and  instead  of  Agnes 
Martin  receiving  a  portion  absolutely  as  her  own,  she  receives  the 
whole  of  that  contained  in  the  inventory  in  liferent.  But  certain 
things  are  mentioned  in  the  holograph  writing  which  are  not  in 
the  inventory  of  1867.  The  question  is,  whether  the  holograph 
writing  receives  effect  as  r^ards  these?  On  that  I  have  no 
doubt.  The  holograph  writing  is  ineffectual  only  so  far  as  it  is 
superseded  by  the  subsequent  disposition.  The  first  question 
must  therefore  be  answered  in  favour  of  Agnes  Martin. 

As  r^ards  the  sum  of  i^346  there  is  no  doubt.  The 
deposit-receipt  was  in  favour  of  Agnes  Martin  herself,  though 
it  was  found  in  the  repositories  of  Mrs.  Stewart,  and  was,  so  to 
speak,  purchased  with  Mrs.  Stewart's  money.  But  then  it  is 
admitted  on  behalf  of  Robert  Taylor  Traquair  and  his  curators, 
that  Mrs.  Stewart  deposited  the  sum  as  a  donation  to  Agnes 
Martin,  and  that  she  stated  that  she  had  done  so  both  to  Agnes 
Martin  and  also  to  her  own  agent,  Mr.  Skinner.  I  have  no  doubt 
that  the  sum  belongs  to  Agnes  Martin. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor  : — 

**  Find  and  declare,  in  answer  to  the  first  question,  that  Agnes 
Martin,  the  party  of  the  second  part,  is  entitled  to  the  gold 
watch  and  silver  articles  bequeathed  by  the  holograph  writing. 
No.  2  of  the  appendix :  Find  and  declare,  in  answer  to  the  second 
question,  that  the  said  Agnes  Martin  is  entitled  to  the  liferent 
of  one-half  pro  indiviso  of  the  house,  and  to  the  liferent  of  the 
whole  household  furniture,  in  terms  of  the  disposition  No.  3  of 
appendix :  But  find  that  she  is  not  entitled  to  the  liferent  of 
the  other  half  pro  mdivlso  of  the  said  house,  which  belonged  to 
the  deceased  Joan  Taylor,  and  was  conveyed  by  her  to  her 
sister,  Mrs.  Stewart,  in  liferent,  and  Robert  Taylor  Traquair,  in 
fee,  by  the  mutual  deed  of  settlementi  No.  1  of  the  appendix  : 
Find  and  declare  that,  in  answer  to  the  third  question,  the 
said  Agnes  Martin  is  not  entitled  to  any  surrogcUum  or  equiva- 
lent for  the  one-half  of  the  house  provided  by  the  said  dis- 
position, No.  3  of  appendix,  and  to  which  she  has  been  found 
not  entitled  :  Find  and  declare,  in  answer  to  the  fourth  ques- 
tion, that  the  said  Agnes  Martin  is  entitled  to  the  said  sum  of 
£346,  and  interest  thereon,  contained  in  the  deposit-receipt 
set  forth  in  the  case ;  and  find  no  expenses  due  to  or  by  either 
party." 

Ad.  Balfour,  Macdonald;  William  Skinner,  W.S.  Agenk-^ 
AU.  Millar,  Q.C.,  Hall;  J.  and  R.  D.  Ross,  W.S.  Agent8.^K 
Clerk,  D.G. 


November  5,  1872. 

second  division. 

John  Coopkr,  Appellant^  v,  Andrew  Fraser  and 

James  Scott,  Respondents. 

Bankrupt — Discharge  —  Bankruptcy  {Scotland)  Act,  1856,  seek 
146 — ffeld  that  a  bankrupt  who  has  been  guilty  of  dis- 
honest  or  fraudulent  conduct  has  no  legal  right  to  demand  his 
discharge,  but  that  it  is  in  the  discretion  of  the  Court  to  with- 
hold it  during  such  period  as  they  may  consider  in  the  circum- 
stances of  the  case  a  sufiScient  penalty ;  while,  on  the  other 
hand,  no  such  conduct  of  the  bankrupt  can  be  an  absolute  bar 
to  his  discharge. 

Circumstances  in  which  a  discharge  was  granted  to  a  bankrupt 
convicted  of  breach  of  trust  and  embezzlement  after  the  expiry 
of  his  sentence,  and  the  lapse  of  a  year  from  the  date  of  his 
application  for  discharge. 

The  appellant,  who  was  sequestrated  on  5th  March  1870, 
presented,  on  IStb  November  1871,  a  petition  for  bis  dis- 
cbarge, in  the  usual  terms,  to  the  Sheriff  of  Forfar  at 
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Dundee.    The  accompanying  report  of  the  trustee  on  Lis 
sequestrated  estate  was  as  follows : — 

"  I  hereby  certify  and  report  that  the  bankrupt  has  complied 
with  the  provisions  of  the  Bankruptcy  (Scotland)  Act,  1856,  and 
in  particular  that  he  has  made  a  fair  discovery  and  surrender  of 
his  estates,  has  attended  the  diet  of  examination,  has  not  been 
guilty  of  any  collusion,  and  that  his  bankruptcy  has  arisen  from 
innocent  misfortunes  or  losses  in  business." 

Appearance  was  entered  to  oppose  the  discharge  by  the 
respondents  on  the  followin«^  grounds :  Mrs.  Jane  Jamie- 
son  or  Fraser,  residing  at  Blackhill,  farm  of  Balgay,  who 
died  on  14th  May  1866,  by  her  trust-disposition  and 
settlement  appointed  the  appellant  her  sole  trustee  and 
executor.  Bv  her  said  trust-settlement  the  said  Mrs.  Jane 
Jamieson  or  Fraser, 

"Inter  alta^  and  thirdly,  api)ointed  her  said  tnistee,  as 
soon  as  convenient  after  her  death,  to  invest  the  sum  of  £600 
sterling  on  heritable  or  personal  security,  railway  debentures,  or 
otherwise,  as  to  her  said  trustee  might  seem  best,  and  to  pay  the 
annual  produce  to  be  derived  therefrom,  half-yearly,  quarterly,  or 
at  such  other  times  as  her  said  trustee  might  consider  best,  to 
David  Fraser,  her  son,  as  an  alimentary  provision  during  all  the 
days  of  his  life,  which  should  not  be  assignable,  or  subject  to 
his  acts  or  deeds,  or  liable  to  be  attached  by  the  diligence  of 
his  creditors,  but  paid  to  himself,  on  his  own  receipt  therefor ; 
and  at  the  death  of  the  said  David  Fraser,  or  as  soon  thereafter 
as  convenient,  £100  of  said  sum  to  be  invested  should  be  paid 
to  David  Fraser,  son  of  the  said  David  Fraser ;  and  the  balance 
of  £500,  or,  failing  the  said  David  Fraser,  junior,  the  said  sum 
of  £600,  to  be  equally  divided  betwixt  the  respondent  Andrew 
Fraser,  her  son,  and  Jessie  Fraser,  now  wife  of  the  respondent, 
James  Scott,  her  daughter,  or  their  issue.  " 

The  appellant  accepted  of  the  trust  and  realized  the 
estate.  He  did  not,  however,  make  any  investment  of  the 
£600  as  directed  by  the  third  clause  of  the  settlement, 
but  applied  it  to  his  own  purposes,  paying  regularly  the 
interest  thereon  at  the  rate  of  5  per  cent,  up  to  the  date  of 
his  sequestration,  at  first  to  the  said  David  Fraser,  junior, 
and  afterwards  by  concurrence  of  the  respondents  to  his 
widow — David  Fraser,  junior,  having  predeceased. 

In  August  1867  the  appellant  purchased  heritable  pro- 
perty in  Hilltown,  Dundee,  which  he  professed  to  be  an 
investment  for  the  £600.  He  paid  £2275  for  the  property, 
and  borrowed  £1750  on  the  security  of  it,  taking  the  titles 
in  his  own  name,  and  without  any  reference  to  the  trust. 
The  respondents,  who  on  the  death  of  the  Frasers  became 
in  right  of  the  £600,  only  obtained  an  ordinary  ranking 
upon  the  appellant's  estates  to  the  extent  of  £128, 18s.  3d., 
in  place  of  the  £600  to  which  they  were  entitled  under 
Mrs.  Fraser's  trust-deed. 

They  accordingly  pleaded — 

That  the  appellant's  fraudulent  conduct  in  embezzling  trust- 
funds  and  the  circumstances  had  been  such  as  to  disentitle  him 
to  a  discharge  from  his  debts. 

The  appellant  pleaded — 

2.  There  being  no  fraud  or  embezzlement  with  the  funds  of 
the  property  of  the  estate,  and  no  reckless  or  culpable  conduct 
on  the  part  of  the  petitioner,  he  was  entitled  to  his  discharge. 
3.  The  trust-funds  referred  to  in  the  objections  having  been  left, 
by  arrangement  of  parties,  in  the  hands  of  the  petitioner,  at 
interest,  and  he  having  paid,  and  the  beneficiaries  having  re- 
ceived, such  interest,  they  were  barred  by  acquiescence  and 
homologation  from  now  stating  objections  to  such  arrangement. 

The  Sheriff-substitute  (Cheyne),  having  allowed  the 
parties  a  proof  of  their  averments,  on  16th  January  1872 
pronounced  the  following  interlocutor : — 

"  Defers  the  consideration  of  the  petition  for  three  months 
from  this  date  :  Further,  appoints  the  Sheriff-clerk  to  transmit 
the  proceedings  to  the  Lord  Advocate  for  his  consideration." 


As  stated  in  a  minute  for  the  appellant, 

"The  proceedings  were  accordingly  transmitted,  and  a  crimiiMl 
charge  was  preferred  against  the  petitioner  of  breach  of  trutt 
and  embezzlement. 

"  The  trial  on  this  charge  took  place  before  the  Circoit  Court 
of  Justiciary  held  at  Dundee  on  24th  and  25th  April  last,  before 
a  jury.  After  evidence  had  been  led,  and  addresses  delivered  by 
the  counsel  for  the  Crown  and  the  petitioner,  the  jniy,  after 
retiring,  returned  with  a  verdict  finding,  by  a  majority  of  Ayt^ 
that  the  petitioner  was  guilty  of  breach  of  trost»  but  without 
felonious  intent. 

''The  presiding  Judge  stated  that  he  could  not  take  tint 
verdict ;  and  having  read  over  the  libel  to  the  jury,  lie  asked 
them  to  retire  again  and  reconsider  their  verdict.  They  did  so^ 
and  returned  to  the  Court  with  a  verdict  unanimously  finding 
the  petitioner  guilty  as  libelled,  but  recommending  him  to  tlie 
leniency  of  the  Court;  and  thereupon  the  presiding  Judge 
sentenced  the  ])etitioner  to  three  months*  imprisonment,  whidi 
sentence  the  petitioner  has  undergone." 

On  the  expiry  of  the  term  of  imprisonment  the  appellant 
again  applied  to  the  Court  to  grant  the  prayer  of  his  peti- 
tion for  discharge.  On  IGth  September  1872  the  Sheriff- 
substitute  pronounced  the  following  interlocator : — 

"  In  respect  it  is  in  his  opinion  proved  that  the  petitioner  hss 
been  guilty  of  breach  of  trust  and  embezzlement  in  connezioB 
with  the  sum  of  £600  of  trust-funds  referred  to  in  the  ob- 
jections, finds  that  he  is  not  entitled  to  a  discharge  under  the 
Bankruptcy  Statute:  Therefore  dismisses  the  petition  and 
decerns. 

**NoU. — As  the  petitioner's  agent  did  not,  at  the  recent  debate^ 
dispute  the  justice  of  the  conclusion  arrived  at  by  the  jury  io 
the  criminal  proceedings  which  the  Crown  authorities  saw  fit 
to  institute,  the  Sheriff-substitute  may  content  himself,  so  far 
as  the  merits  of  the  objections  are  concerned,  with  saying  tbat^ 
after  perusing  the  evidence  led  before  him  in  January,  he  ii 
unable  to  reach  any  other  conclusion  than  that  the  seriooi 
charge  made  against  the  petitioner  in  the  objections  has  bees 
established.  But  if  he  is  right  in  this,  it  seems  to  him  that  hii 
duty  is  a  plain  and  simple  one.  *It  is,'  as  is  well  said  bj 
Professor  Bell  (Com.  ii.  367,  7th  edn.),  *the  policy  of  the  law  of 
mercantile  bankruptcy,  in  so  far  as  regards  the  person  of  tbo 
bankrupt,  to  give  encouragement,  on  the  one  hand,  to  honesty 
and  fair  mercantile  enterprise,  by  affording  him  a  reasonable 
relief  against  those  misfortunes  to  which  every  man  exposed 
to  the  chances  of  trade  is  liable ;  and,  on  the  other  hand,  to 
restore  to  the  public  the  exertions  and  talents  of  a  trader  or 
manufacturer  who  has,  without  his  own  fault,  become  a  bank- 
rupt.' In  other  words,  the  discharge  provided  by  the  Bank- 
ruptcy Statute  is  a  privilege  conferred  upon  the  honest  and 
innocent  debtor,  who  has  complied  with  all  the  statutory  require- 
ments ;  and  the  dishonest  debtor  cannot  claim  the  benefit  of  ii 
Applying  these  principles  here,  the  Sheriff-substitute  feels  con- 
strained to  find  that  the  petitioner  is  not  entitled  to  a  dia- 
charge." 

The  bankrupt  appealed. 

Authorities  cited : — ^Wilson  v,  Wilson's  Creditors^  20th  De- 
cember 1842,  5  D.  346 ;  Dixon's  Trustees  v.  Campbell  20th 
March  1867,  ante,  voL  xxxix.  p.  338. 

At  advising— 

Lord  Justicx-Clerk. — The  petitioner  in  this  case  became 
bankrupt,  and  was  sequestrated  in  March  1870.  .  In  September 
1871  he  obtained  a  certificate  from  his  trustee  in  terms  of  the 
146th  section  of  the  Bankruptcy  Act,  and  also  obtained  the  con- 
currence of  a  number  of  his  creditors  who  are  certified  as  being 
a  majority  in  number  and  value.  So  armed,  he  applied  in  terms 
of  the  Bankruptcy  Act  to  the  Sheriff  for  his  discharge,  in  a 
petition  dated  16th  November  1871.  This  was  opposed  by  the 
present  respondents,  the  beneficiaries  under  a  trust4eed  under 
which  the  bankrupt  was  trustee.  It  seems  that  the  banknipt 
had  used  £600  of  the  trust-estate  for  his  own  purposes,  ^e 
Sheriff-substitute  allowed  a  proof,  and  pending  the  proof  the 
Sheriff  adjourned  the  inquiry  for  three  months,  and  directed  the 
proceedings  to  be  laid  before  the  Lord  Advocate.  Tliey  wereso^ 
and  the  result  was  that  the  bankrupt  was  tried  at  the  droatt 
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n  April  1872,  on  a  charge  of  embezzloment  under  which 
convicted,  and  snffered  three  months'  imprisonment.  He 
w  resumed  the  proceedings  and  again  applies  for  his 
!;e.  The  Sheriff  has  refused  it,  and  his  judgment  is  now 
ur  review. 

re  no  doubt  that  the  appellant  was  guilty  of  a  fraud 

use    he    made  of  these  trust  funds.     That  indeed 

Ident  enough  from  the  statement  made  on  his  behalf ; 

was  a  fraud  of  a  dangerous  kind,   for  this  trustee 

that  he  used  this  money  in  making  a  purchase  of  real 
jr,  the  titles  of  which  he  took  in  his  own  name,  at  a 
hen  there  seems  some  reason  to  think  that  he  knew 

to  be  embarrassed.  On  the  other  hand,  there  are  some 
rations  on  the  other  side.  The  bankrupt  has  obtained 
iificate  of  the  trustee  which  has  not  been  impugned,  and 
sould  not  be,  for  the  fraud  was  not  to  the  prejudice,  but 
her  to  the  advantage  of  the  general  body  of  creditorft  ; 
ire  is  no  reason  to  suppose  that  it  in  any  way  conduced 
eco'ming  bankrupt.  Moreover,  the  extent  of  the  sentence 
I  shows  that  Lord  Cowan  did  think  there  were  mitigating 

the  case. 

luestion  therefore  arises.  What  effect  are  we  now  to  give 
ielinquency  on  the  appellant's  part  ?  I  do  not  think  that 
a  legal  right  to  demand  his  discharge,  should  we  think 
guilty  of  dishonest  or  irregular  or  unfair  dealing.  This 
mtitle  us  to  delay  the  discharge  for  such  period  as  we 
bink  sufficient  as  a  penalty ;  and  the  question  is,  whether 

to  exercise  this  power.  Now,  here  the  appellant  has 
I  the  public  interest  so  far  as  his  sentence  went,  and  he 
»  suffered  a  delay  of  a  year  in  obtaining  his  discharge. 

opinion  that  he  has  suffered  sufficiently,  and  ought  now 
n  his  discharge. 

Cowan. —  The  objection  to  the  discharge  for  which  the 
er  applies  is  his  conviction  of  the  crime  of  breach  of  trust 
MBlement  in  the  Criminal  Court  The  case  came  before 
April,  at  the  Circuit  Court  of  Justiciary  in  Dundee.  The 
it  was  indicted  by  the  public  prosecutor  on  a  charge  of 
of  trust  and  embezzlement;  and  the  jury  at  first  pro- 
>  return  a  verdict  finding  by  a  majority  that  the  panel 
ty  of  a  breach  of  trust  without  felonious  intent ;  but  as 
ge  of  embezzlement  was  not  noticed  by  the  jury,  and  as 
old  be  no  guilt,  if  there  were  no  felonious  intent,  I  di- 
;he  jury  to  reconsider  the  matter.  They  accordingly 
^  second  time,  and  thereafter  returned  with  a  unanimous 
Snding  the  panel  ^ilty  as  libelled  but  with  a  strong 
mdation  to  the  leniency  of  the  Court.  And  there  were 
r  circumstances  in  the  case  tending  greatly  to  diminish 
inality  attaching  to  the  panel .  Indeed  I  should  not  have 
prised  had  the  jury  returned  a  verdict  of  acquittal  At  the 
le,  it  is  impossible  to  say  that  the  verdict  was  contraiy 
Dce,  and  I  cannot  adopt  the  argument  of  the  Solicitor 
that  the  petitioner  was  really  not  guilty  of  any  crime, 
bat  it  appeared  at  first  to  the  jury  that  he  had  acted 
felonious  intent.  The  verdict  which  the  jury  actually 
was  "guilty  as  libelled";  and  such  a  verdict  neces- 
aplies  felonious  intent.  We  must  take  it  for  certain 
petitioner  has  not  only  been  convicted,  but  has  been 
ilty  of  the  crime  of  breach  of  trust  and  embezzlement, 
hen  I  come  to  consider  the  present  application  on  its 
rits,  I  do  not  think  that  the  objection  of  the  petitioner's 
ty  is  in  the  circumstances  of  the  case  sufficient  to  deprive 
le  privilege  conferred  by  the  Bankruptcy  Act,  to  obtain 
^.  Having  complied  with  all  the  statutory  requisites, 
itled  to  his  discharge,  in  a  certain  sense  as  a  matter  of 
Jess  there  has  been  proved  against  him  concealment  of 
something  criminal  in  his  conduct  by  which  the  interests 
editors  are  affected.  In  that  case  there  may  be  room  for 
ither  in  hoe  statu  or  for  a  period  more  or  less  in  endurance, 
ation  for  discharge.  But  here  the  sentence  pronounced  in 
inal  court  of  three  months*  imprisonment  and  which  the 
r  has  undergone  may  well  be  regarded  as  adequate  to 
loe,  and  ku^  as  to  preclude  the  necessity  of  delay  in 
his  discharge  for  any  longer  period, 
erdrcnmstanoe  which  I  cannot  altogether  throw  out  of 
the  present  application  is  that  tiie  only  parties  who 
m  petitioiier'a  discharge  are  the  beneficiaries  under  the 


private  trust  which  has  been  abused ;  and  that  they  appear 
from  the  letter  of  their  agent,  dated  27th  February  1871,  to 
have  proposed,  as  the  condition  of  their  consent  to  the  bank- 
rupt's discharge,  an  illegal  arrangement  or  bargain  struck  at  by 
the  Bankruptcy  Act ;  and  their  opposition  may  so  far  be  traced 
as  proceeding  from  linister  and  selfish  sources. 

On  the  whole  matter,  I  think  that  the  petitioner  is  entitled 
to  his  discharge. 

Lord  Benholmib. — The  Sheriff-substitute  has  found  by  the 
interlocutor  now  submitted  to  our  review,  that  the  bankrupt  is 
not  entitled  to  a  discharge  under  the  Bankru])tcy  Act,  and  has 
therefore  dismissed  the  petition.  Now,  that  looks  very  like 
an  absolute  bar  to  his  ever  obtaining  a  discharge ;  and  the  re- 
sjiondents  have  so  argued.  But  I  hardly  think  that  a  case  of 
fraud  even  much  worse  than  the  present  would  deprive  a  bank- 
rupt for  ever  of  his  right  to  obtain  a  discharge.  We  could 
scarcely  hold  so  in  any  case.  We  must  therefore  take  for 
granted  that  if  we  refuse  the  present  application,  the  petitioner 
may  again  apply  for  his  discharge,  after  the  lapse  of  some  time. 
Any  delay  that  we  may  impose  must  be  regarded  as  a  punish- 
ment. Lord  Cowan,  who  necessarily  knows  more  about  the 
circumstances  of  the  case  than  any  of  us,  has  told  us  that  the 
offence  of  which  the  bankrupt  was^  convicted  was  not  of  an 
aggravated  character ;  and  in  that  view  of  the  case,  I  think  the 
imprisonment  of  the  petitioner  for  three  months  was  a  punish- 
ment quite  adequate  to  the  offence. 

Keference  has  been  made  to  the  supposed  analogy  of  an  appli- 
cation under  the  Cessio  Act.  But  the  analogy  is  not  very  s^ct, 
because  a  decree  of  cesaio  does  not  discharge  a  bankrupt  from 
his  obligations,  but  merely  frees  him  from  incarceration.  Still, 
the  proceedings  in  the  two  cases  agree  in  this  respect,  that  any 
delay  in  granting  the  application  must  be  considered  as  a  matter 
of  punishment.  On  the  whole,  I  am  inclined  to  think  that  the 
punishment  already  inflicted  is  sufficient,  and  that  we  ought  not 
to  delay  granting  tiie  discharge. 

Lord  Nea-VES. — I  am  of  the  same  opinion.  I  heard  the 
whole  evidence  in  the  criminal  trial,  although  I  did  not  happen 
to  be  present  when  the  jury  returned  their  verdict.  There 
were  many  mitigating  circumstances  in  the  case,  and  I  should 
not  have  been  surprised  if  the  verdict  had  been  "not  guilty." 
The  sentence  of  three  months*  imprisonment  was,  I  think,  quite 
adequate  to  the  offence.  . 

Where  bankruptcy  is  the  result  of  a  system  of  fraud  upon 
his  creditors  generally,  the  bankrupt  is  not  within  the  provisions 
of  the  Statute  conferring  the  privilege  of  a  discharge.  But 
when  bankruptcy  has  been  brought  about  by  innocent  misfortune 
I  do  not  think  that  a  discharge  is  to  be  refused  merely  because 
the  bankrupt  may  have  acted  culpably  towards  one  or  more  of 
his  various  creditors. 

In  the  present  case,  it  appears  to  me  that  the  petitioner  has 
sufficiently  expiated  the  wrong  which  he  did  to  the  objectors, 
and  that  in  eVery  other  respect  his  conduct  as  a  bankrupt  has 
been  unexceptionable.  I  therefore  concur  with  your  Lordships 
in  thinking  that  his  discharge  should  be  no  longer  delayed. 

The  following  interlocutor  was  pronounced : — 

*'  Recall  the  judgment :  Find  the  appellant  entitled  to  his  dis- 
charge, and  remit  to  the  Sheriff  to  grant  the  same :  Find  no  ex- 
penses due  in  either  Court,  and  decern." 

Ad.  Solicitor-General  (Clark),  Q.C.  Scott ;  Adam  and  Sang, 
W.S.  Agents, — Alt.  Shand,  Asher;  Lindsay,  Paterson,  and 
Hall,  W.S.  Agtnts.—L  Ckrk.  h.j. 


KovEMBER  5,  1872. 

FIRST  DIVISION. 

Mrs.  Mart  Macadam  or  Andrew  and  Another,  Peti- 
tionersj  v.  Alexander  M'Cutcueon  (Martin's  Trustee), 
Bespondent. 

Bankrupt— Trtut^Staiute  19  and  20  Vict  cap.  70  {Bankruptcy 
{Scotland)  Act,  1856)  seel.  104— Specijlc  appropriation— CiT- 
onmstances  in  which  it  was  held,  that  money  entmsted  to  an 
agent  for  a  special  purpose,  and  which  could  be  dearly  traoed  in. 
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bis  bank  account,  did  not  fall  under  a  sequesttatioti  of  bi« 
eatate,  wbith  took  place  a  year  after  3iia  daatU,  but  muat  bo 
repaid  to  the  owners. 

TuiB  was  on  application  to  tb©  Lord  Ordinarj  on  the 
Bills  under  the  104lh  section  of  tlie  Bankruptcy  (Scotland) 
Act,  1856.  The  petition  was  presented  under  and  set 
forth  the  following  circum stances  : — 

Mrs.  Andrew  and  her  sister,  Miss  MacRdatn^  received 
BOlice  in  April  1871  that  a  sum  of  £1000,  which  hadheen 
lent  by  them  to  a  Mr.  Chambers,  and  which  was  secured 
Ly  bond,  would  in  conBequence  of  his  death  he  paid  up 
to  tbem.  They  accordingly  consulted  an  old  friend  of 
theira,  Mr.  David  Martin,  writerj  Newton-Stewart,  with  a 
view  to  rein  vest  in  gf  the  money  in  a  safe  and  proBloUe 
manner.  Mr.  Martin,  after  some  correspond  en  ce  had  passed, 
wrote  on  8th  May  1871  informing  them  that  he  had  found 
an  investment  which  he  could  recommend,  and  describing 
the  nature  of  the  subjects  over  which  it  was  proposed  to 
take  security.  Seme  letters  having'  been  written  on  the 
Bubject  by  both  parties,  the  petitioners  endorsed  and  re- 
mitted to  Mr.  Martin  two  cheques  amounting  together  to 
£1020,  lis.  6d.,  in  order  that  he  might  pay  over  f  1000 
to  the  borrower — a  Mr.  Milroy  in  Kirjcowan — in  exchange 
for  the  proposed  security,  and  remit  to  tbem  the  balance 
nf  £20,  lis,  6d.,  being  the  interest  which  had  accrued 
while  the  money  had  been  in  the  hands  of  the  former 
borrower.  By  letter  dated  8th  June  1871^  Mr.  Martin 
acknowledged  receipt  of  these  two  cheques,  and  at  same 
time  remitted  the  balance  of  J20,  lis.  6d.;  he  also  added 
that  the  new  bonds  would  be  forwarded  in  the  course  of 
the  next  week,  and  wrote  also,  '*  I  shall  take  care  that  the 
money  is  not  paid  over  until  the  bonds  are  duly  com- 
pleted. As  mentioned  before,  they  wUl  bear  interest  at 
5  per  cent,  from  26th  of  last  month. ^' 

Some  delay  look  place  in  getting  the  titles  of  the  bor- 
rower— Mr.  Milroy — made  up,  and  on  15th  June  Mr.  Mar- 
tin paid  the  sums  in  the  cheques  into  his  own  deposit- 
account  with  the  British  Linen  Company^s  Bank  at  New- 
ton-Stewart, and  took  a  receipt  for  the  amount.  The 
cheques  with  their  numbers  and  full  description  were  also 
entered  at  length  in  the  bank  cash-book,  Mr.  Martin 
died  on  2lBt  June  1871,  without  having  completed  the 
transaction,  and  then  for  the  first  time  the  petitioners  beard 
that  their  money  had  not  been  invested  as  proposed. 

In  consequence  of  the  money  standing  in  Mr.  Martin's 
name  in  the  bank  some  diflicuUy  arose  in  getting  the  loan 
carried  through  at  once,  and  Mr.  Milroy  procured  the 
money  from  another  source, 

Mr,  Martin's  estates  were  sequestrated  on  21st  May 
1872 — about  a  year  after  his  death — and  the  respondent 
Mr,  M'Cutcheon  was  elected  trustee  on  his  estaleSj  and 
duly  confirmed  in  that  office. 

The  petitioners  thereupon,  in  June  1872,  presented  this 
application  to  the  Lord  Ordinary  on  the  Bills  under  the 
304th  section  of  the  Bankruptcy  Act,  185S,  and  prayed, — 

*'  May  it  therefore  plcjiBo  your  Lordahi]>  to  appoiat  thifl  j)eti' 
tioTi  to  ho  served  on  the  eaid  Alexander  M'Cutcheoii  and  alao  on 
the  Biitiah  Linen  Cotn^iany  Boiik,  and  ordain  them  to  lodge 
answers  thereto,  if  soodvifteil^  within  snch  tune  as  your  Lordship 
may  think  proper  ;  and  thereafter,  on  reaxmiing  coDsideration 
thereof,  with  or  without  answers,  to  find  ths^t  the  said  sum  of 
£1000  and  bank  interest  accruing  tbereon  helongs  to  the  x^ti- 
tioner©,  and  doea  not  form  part  of  the  estates  of  the  said  David 
Martin,  to  take  the  aaiie  out  of  the  eatd  SK|tie»tration  accord- 
ingly»  and  to  grant  warrant  to  and  authorize  and  empower  the 
iaid  bank  to  mako  paymtnt  thereof  to  the  petitioners." 

^  The  Lord  Ordinary  on  the  Bills  (Mackenzie),  on  19ih 
Jane^  ordered  serrice  upon  the  respondent  M'Cutcbeon 


only.  Mr*  M'Cutcheon  lodged  answers,  in  which  he 
pleaded — 

**  The  petition  should  be  refused  with  expensea,  in  r^peei 

that  the  whole  of  the  funds  standing  at  ttie  credit  of  the  baak- 
rupt  in  his  account  with  the  bank  a^t  hhi  death  wai  lodged  hf 
him  and  entereit  in  his  own  name,  as  an  individual  and  not  ii 
trust  for  the  petition  ens  or  for  their  behoof,  or  aa  belonging  U 
them,  and  the  same  formed  part  of  the  hankrtipt  ^atate  and  fell 
to  be  adniiniAtere<i  hy  the  respoDdent  as  trustee  ihereoD  iet 
h^hoof  of  the  ereditora  on  the  estate  in  the  ordinary  nuumar.'* 

On  22d  July  1872  the  Lord  Ordinary  (Mackenzie) 
pronounced  the  following  interlocutor  : — 

**  Frnda  that  the  petitioners  have  right  to  the  sam  of  £1006 
specified  in  the  prayer  of  th«  petition,  with  the  bank  int<Te«t 
whi(;h  has  seemed  thereon  since  15th  June  1871*  and  that  tk 
same  must  be  takeu  out  of  the  sequestration  of  the  estate  of  tLe 
deceased  David  Martin  :  i: rants  warrant  to  and  ordain*  ibe 
British  linen  Company  to  jmy  Id  the  petitionera  the  aaid  smn 
of  £1000,  \^ith  the  whole  iotf^rest  which  shall  have  aecTu«4 
thereon  since  15th  June  1S71,  and  decerns:  Finds  the  peti- 
tioaers  entitled  to  eitpenses. 

**  Hote. — The  deceased  David  Martin,  writer  in  Newtot- 
Stewart,  thengent  of  the  petitioners,  was  eatrusted  by  them, 
on  or  about  8th  Jime  187 1»  with  the  two  cheques  in  their  faToor 
for  £510,  5s.  9d.  each,  Nos.  20  and  21  of  process,  making 
together  the  jum  of  £1020,  lis.  Cd.,  in  order  that  he  might 
remit  them  £20,  lis.  6d.  thereof,  being  intcreatr  and  inT<^  tli« 
balance  of  £1000,  being  principal,  on  a  heritable  eeeuHty  ot« 
certain  suhjiictB  in  Kirkcowant  belonging  to  Mr,  Milroy^  to  whom 
the  £  1 000  were  to  be  ])aid  in  exchange  for  that  security.  Them 
two  cheques  were  delivered  to  Mr.  Martin  in  truist  for  ^t 
flpeeial  purpose,  Although,  in  conBcqiience  of  aome  diSintlty 
in  connexion  with  the  completion  of  Mr.  Milroy 'a  title,  the 
settlement  of  the  transaction  was  delayed  for  a  few  days,  and 
Mr.  Martin  jiaid  the  sum  ou  15th  June  1S71, — that  ia,  six  diji 
before  hia  death,— into  his  deposit-account  with  the  Branch 
Bank  of  the  British  Linen  Company  at  Newton-Btewai%  in 
which  there  was  thea  a  credit  balance  in  his  favour,  it  was  sot 
mixed  or  eonfoniided  with  the  other  moneys  in  that  deposH' 
account  belonging  to  him  so  as  not  to  be  dtstingulshAble  ;  and 
it  was  not  operated  upon  so  aa  to  he  ex:tiuguished.  On  1 5th 
June  1871  ther^  stood  to  the  credit  of  that  a<;count  the  sum«f 
£186,  lis.  fkl.,  and  the  only  operations  thereon  afterwards  wer« 
the  paying  in  on  that  day  of  the  £1020,  1  Is.  (>d.,  the  ^roceedt 
of  the  two  cheques,  and  the  drawing  out  of  a  sum  of  £4  on  I7th 
June  1871.  On  21st  June  1871^  the  date  when  Mr.  Martin 
died,  there  stood  at  the  credit  of  thlfl  aecotjut,  ex  elusive  erf 
interest,  £1203,  3b.,  which  consisted  of  the  £1020,  Us.  6d.  fe* 
mitted  by  the  petitioners,  and  £IS2,  Us.  Cfd.,  the  balance  of 
Mr.  Martin's  own  funds,  after  deducting  the  draft  of  £4  above 
meationed.  The  petitioners'  money  was  and  still  is  quite  dtf- 
tlnguishable  from  Mr*  Marti oV  own  funds, 

"  The  rule  of  kw,  aa  defined  by  Mr,  Bell  (Com.  i,  267\  i% 
that  *  where  the  factor  is  entrusted  with  property  or  money  of 
his  principal  to  buy  stock,  exche<juer  hills,  etc.,  and  miaajipliei 
it,  the  produce  wiU  be  the  prinL-i pal's  if  stiU  clearly  diatingtiiih- 
able  ';  and  he  refers  to  the  ! catling  case  of  Taylor  t*,  Plumtf, 
1815,  3  Maule  and  Selwyn,  5ti2,  in  which  the  authorities  sre 
reviewed  by  Lord  Ellenborough,  who  delivered  the  judgmTOt 
of  the  Court.  Mr.  BeU  further  stated  (Com.  i.  268),  that  nho 
general  rule  may  be  laid  down  that  in  all  cases  of  factory,  where 
the  property  remitted  by  the  ]>riDcipal  or  acquired  for  him  by 
his  order,  is  found  distinguishable  in  the  hands  of  the  factor, 
capable  of  being  traced  by  a  clear  and  connected  chain  of 
identity  in  no  one  link  of  it  degenerating  from  a  tpeciSc  trust 
into  a  general  debt,  the  creditors  of  the  factor,  who  baa  beconic 
a  hankru[>t,  have  no  right  to  the  specific  property.'  The  c«e 
of  Sayers^  22d  January  1800,  5  Ves.  Jr„168,  cited  by  Mr,  Bell, 
is  a  strong  example  of  the  ajiplicatiou  of  thb  principle, 

'*ln  the  present  case  the  sum  of  £1000  claimed  by  the 
petitioners  (the  £20,  1  Is.  fid.  having  been  remitted  to  them  by 
Mr.  Martin)  is  clearly  identified  as  their  money.  It  la  not 
mixed  aad  confounded  with  Mr.  Martin's  money,  but  ia  diii* 
tin guish able  in  his  hands.  It  remained  in  his  hands  aa  a  apedlSo 
truat,  and  waa  never  otherwise  dealt  with  either  by  him  ot  by 
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letitioners,  and  it  never  degenerated  into  a  general  debt. 
Martin  evidently  paid  the  money  into  bank  for  safe  keeping, 
retaining  the  cheques  in  his  hands  for  seven  days,  when  he 
]  there  was  delay,  from  the  state  of  the  title,  in  completing 
ransaction,  and  he  had  no  intention  of  applying  it,  and  he 
r  converted  or  applied  it  to  his  own  uses  and  purposes, 
rhe  Lord  Ordinary  is  of  opinion  that  such  payment  into 
Martin's  bank  deposit-account,  in  which  there  was  then  a 
t  balance,  cannoti  having  regard  to  the  fact  that  there  were 
iafter  no  operations  thereon  which  in  any  way  affected  the 
»y,  alter  the  rights  of  the  petitioners,  or  divest  the  f  nnds  of 
rust  in  their  favour,  or  confer  upon  the  respondent,  as  the 
ee  on  Mr.  Martin's  sequestrated  estate,  any  greater  right 
Mr.  Martin  had  therein.  The  Lord  Ordinary  considers 
the  respondent  can,  as  trustee  for  the  creditors  in  the 
Mtration,  only  take  the  right  of  the  bankrupt  to  this  sum 
m  et  tale  as  it  stood  in  his  person — (Gordon  v.  Cheyne,  5th 
lary,  1824,  2  S.  675)." 

be  respondent  reclaimed,  and,  in  addition  to  his  argu- 
b  on  tbe  question  as  between  him  and  the  petitioners, 
3nded  that  tbe  bank  shonld  have  had  the  petition 
id  upon  them,  as  they  might  have  a  claim  on  the 
e  in  respect  of  having  cashed  these  cheques  and 
re. 

ithorities  cited  :— Bell's  Com.  I  2.  55,  and  267-8  ;  Taylor  v. 
ler,  1815,  3  Maule  and  Selwyn,  562  ;  Sayers,  22d  Jan.  1800, 
sey,  Jr.,  168 ;  Gordon  v.  Cheyne,  5th  Feb.  1824,  2  S.  675  ; 
IV.  Maberly's  Assignees,  10th  July  1832,  10  S.  796  ;  Lewin 
rusts,  p.  647,  and  case  of  Fennel  there  cited ;  Fark,  1  East. 

t  advising — 

»R1>  Deas.-^I  am  of  opinion  that  the  Lord  Ordinary's  judg- 
i  is  right.  Mr.  Martin  was  employed  to  find  an  investment 
he  money  of  these  ladies.  He  did  find  a  suitable  heritable 
rity,  and  he  intimated  to  them  that  he  had  done  so.  After 
uding  the  transaction  with  the  borrower,  the  cheques  now 
ipute  were  sent  to  him  on  the  part  of  the  ladies,  and  were 
Ted  by  him  on  the  7th  or  8th  of  June.  His  letter  of  the 
acknowledging  receipt  of  them,  says: — "I  am  this 
ing  favoured  with  your  letter  of  yesterday,  returning 
two  cheques,  value  £1020,  lis.  6d.,  indorsed  by  you 
your  sister.  I  enclose  bank  order  in  your  favour  for 
lis.  6d.,  being  the  interest  due  by  Messrs.  Chambers  on 
wo  bonds.  The  new  bonds  will  be  with  you  in  course  of 
week.  I  shall  take  care  that  the  money  is  not  paid  over 
the  bonds  are  duly  completed.  As  I  mentioned  before, 
will  bear  interest  at  5  per  cent,  from  26th  of  last  month, 
ith  best  regards  to  you  and  Mrs.  Andrew,  I  am,  etc." 
le  terms  of  the  transaction  are  contained  in  that  letter. 
money  was  to  bear  interest  from  the  date  specified  (May 
whether  the  borrower  was  ready  to  take  it  or  not.  The 
reason  why  the  bonds  were  not  at  once  received  and  trans- 
id  to  the  ladies,  was,  that  the  borrower  was  not  quite  ready 
inseqnence  of  the  state  of  his  title  to  take  the  money.  Mr. 
in,  after  retaining  the  cheques  for  some  days,  very  pro- 
r  cashed  them  with  the  bank  with  which  he  usually  dealt, 
dug  that  they  would  be  in  safer  keeping  there  than  in  his 
i.  The  two  cheques  were  specifically  entered  in  the  cash- 
:  of  the  branch  bank  in  the  terms  which  we  have  in  the 
;.  It  next  appears  that  the  completion  of  the  transaction 
prevented  by  the  death  of  Mr.  Martin  almost  immediately 
',  viz.,  on  the  26th  of  the  same  month.  But  for  the  delay 
»mplcting  the  borr jwer^s  title  in  the  first  place,  and  for  Mr. 
»in*s  death  in  the  second  place,  there  is  no  room  for  doubt 
the  transaction  would  have  been  completed.  A  sequestra- 
of  Mr.  Martin's  estate  was,  however,  obtained  a  year  after 
leath ;  and  the  question  now  arises  whether  these  ladies, 
>wner8,  are  to  get  this  money,  or  whether  it  is  to  go  to  the 
se  in  the  sequestration,  for  the  benefit  of  Martin's  general 
itort.  I  am  clearly  of  opinion  that  the  latter  result  would 
be  accordiog  either  to  law  or  justice.  If  Martin  had  ap- 
riated  the  money  to  his  own  purposes,  that  would  have  been 
nd.  One  thing  ia  quite  dear  in  point  of  law  that  if  a  person 
money  for  a  apeoifio  purpose,  it  must  be  applied  to  that 
OM  or  retamed  to  the  owner.  That  doctrine  wae  recognised 
vu  XLT. — na  m» 


in  the  case  of  Blyth,  etc,  v.  Maberley's  Assignees,  June  1 0,  1832, 
10  S.  796,  although  it  is  true  that  in  that  case  the  point 
was  not  decided.  The  Lord  Fresident  there  says  :  "  Had  there 
been  a  Scotch  sequestration,  we  should  have  remitted  the  multi- 
plepoinding  to  it,  and  so  we  may  dispose  of  the  multiplepoind- 
ing  to  the  effect  of  having  the  questions  it  involves  disposed  of 
in  the  Court  of  Bankruptcy  in  England.  I  have  considerable 
doubt  as  to  the  right  of  property  in  the  funds  in  dispute ;  but 
the  lawful  possession  of  these  funds  is  clearly  with  Maberley. 
It  has  been  foimd  that  money  paid  in  for  a  specific  purpose 
must  be  so  applied  without  being  mixed  up  with  the  general 
estate,  on  a  bankruptcy  occurring.  But  such  a  question  involves 
a  claim  of  preference  merely,  not  of  property ;  and  I  think  the 
existence  of  such  a  claim  ought  not  to  bar  the  assignees  from 
obtaining  possession  of  the  disputed  funds,  leaving  the  j^reference 
to  be  tried  in  England."  It  was  thus  held  in  that  case  that  the 
fact  that  money  had  been  paid  to  a  bank  agent  for  the  fulfil- 
ment of  a  special  purpose,  did  not  prevent  a  claim  of  preference 
over  it  by  the  party  who  had  so  paid  it  in.  I  remember  the  dis- 
cussion in  that  Skse  quite  well,  and  that  Lord  Fresident  Hope  laid 
down  the  doctrine  I  have  referred  to,  and  it  has  remained 
in  my  mind  since.  I  see  that  in  another  report  (5  Deas 
and  Anderson),  it  is  added  to  what  Mr.  Shaw  has  given,  that 
the  Lord  Fresident  said  that  it  had  been  so  decided  again  and 
again.  As  regards  any  claim  the  bank  may  have,  I  am  clearly 
of  opinion  that  there  is  no  need  for  any  reservation  at  all. 
Such  a  reservation  might  appear  to  the  officers  of  the  bank  to 
lay  on  them  an  obligation  to  try  a  question  in  which,  as  it  seems 
to  me,  the  bank  has  no  interest. 

Lord  Ardmillan. — The  two  cheques  from  the  London  and 
Westminster  Bank  reached  Mr.  Martin  covered  by  a  special 
trust  for  a  well-defined  purpose,  and  they  passed  into  the  pos- 
session of  the  British  Linen  Company^s  Bank  only  for  temporary 
custody  and  security,  with  a  view  to  the  early — the  almost  im- 
mediate— fulfilment  of  the  purpose  of  the  trust,  viz.,  the  invest- 
ment of  the  petitioners*  money.  All  this  appears  clearly  from 
the  documents,  the  entries  in  the  books  of  tbe  bank,  and  the 
letters  of  Mr.  Martin.  I  have  no  doubt  that  Mr.  Martin  was, 
up  to  the  date  of  his  death,  which  occurred  within  a  week,  under 
the  responsibility  of  a  special  trust  for  the  benefit  of  the  peti- 
tioners. It  was  his  duty — and  I  feel  sure  it  was  his  intention — 
to  apply  that  money,  according  to  the  trust,  to  the  specific  trust 
for  which  he  held  it.  Martin  was  not  rendered  bankrupt  during 
his  life.  When  he  died  he  was  bound  to  fulfil,  and  appeared 
able  to  fulfil,  the  trust,  as  above.  £1200  was  then  at  his  credit 
with  the  bank.  Since  his  death  it  has  been  discovered  that  he 
was  insolvent.  In  respect  of  that  fact,  of  the  subsequently  as- 
certained insolvency,  the  trustee  on  the  estate  of  Mr.  Martin 
claims  this  sum. 

I  am  of  opinion,  and,  I  must  add,  without  difficulty  or 
hesitation,  that  the  specific  trust  imder  which  alone  Mr.  Martin 
received  the  money  was  not  discharged  or  impaired  by  the 
deposit  for  safe  temporary  custody  in  the  bank,  but  that  the 
trust  adhered  to  the  sum  so  deposited.  To  have  used  the  money 
for  his  own  purposes  would  have  been  a  breach  of  trust  and  a 
fraud  on  the  part  of  Mr.  Martin,  and  I  am  of  opinion  that 
Martin's  trustee  cannot  claim  this  money. 

The  authority  of  the  law  of  England  on  this  question  is  most 
important,  and  is  explained  by  Mr.  Lewin  (Lewin  on  Trusts,  p. 
647),  who  refers,  among  other  cases,  to  a  case  of  Pennell,  which 
is  very  instructive. 

Lord  President. — I  agree  with  your  Lordships.  I  have  no 
doubt  that  the  doctrine  of  Lord  Fresident  Hope  is  directly 
applicable.  The  iK)int  which  arises  here  has  been  expressly 
decided  in  one  case  in  England,  viz.,  in  Pennell  v.  Deffell,  4  De 
G.  M.  and  G.  372.  That  was  a  long  and  complicated  case,  but 
the  result  is  clearly  and  accurately  stated  by  Mr.  Lewin  in  his 
book  on  Trusts,  p.  647.  He  says :  '*  If  a  trustee  pay  trust-money 
into  a  bank  to  the  account  of  himself,  not  in  any  way  earmarked 
with  the  trust,  and  also  keep  private  monies  of  his  own  to  the 
same  account,  the  Court  will  disentangle  the  account,  and  sepa- 
rate the  trust  from  the  private  monies,  and  award  the  former 
specifically  to  the  cestui  que  truat,*^  The  law  being  thus  clearly 
settled,  it  is  unnecessary  to  say  more  on  the  special  circumstances 
of  this  case.     I  agree  with  Lord  Deas  that  no  special  reserra- 
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tion  ihoald  be  inserted.  If  the  bank  has  a  daim,  it  is  a  claim 
of  retention,  which  can  be  quite  easily  settled  independently  of 
this  qoestion  with  the  trustee  in  the  sequestration. 

Adhere, 

AcL  Watson,  Strachan ;  Watt  and  Anderson,  S.aC.  Agents.— 
AIL  Lord  Advocate  (Young),  Q.C.,  Marshall;  Campbell  and 
Smith,  S.S.C.  Aifents, — M.  Clerk.  ▲.e.h. 


XOVEMBEB  5,  1872. 
FIRST  DIVBION. 

Charles  Brand  and  Son,  Pursuers^  v,  Mrs.  Jessie  Hill 

or  Bell,  and  Others  (Bell's  Trustees),  Defenders, 

Relitf—Agr^emfint— Damage — A  proprietor  who  had  already 
let  the  minerals  in  an  estate,  with  the  exception  of  the  free- 
stone and  other  rock,  entered  into  an  agreement  with 
railway  contractors,  allowing  them  to  excavate  building  stone 
from  any  part  of  the  property  at  a  fixed  royalty  per  super- 
ficial yard,  the  excavators  to  settle  all  surface  damages,  and  to 
fill  up  quarries  and  restore  and  make  up  the  ground  to  his 
satisfaction.  The  contractors  excavated  stone  &om  a  quarry 
close  to  a  river,  and  the  water  of  the  river  in  flood  overflowed 
into  the  quarry,  and  thence  penetrated  through  an  old  coal- 
waste  to  the  going  workings  of  the  coal  tenant.  This  tenant 
accordingly  raised  a  suspension  and  interdict  against  the 
propriet«>r  and  the  contractors,  in  which,  after  the  action  had 
been  abandone<l  as  against  the  proprietor,  the  contractors 
were  under  a  joint  minute  ordained  to  fill  up  the  quarry,  at  the 
sight  of  a  man  of  skill  appointed  by  the  Court,  and  found 
liable  in  expenses.  The  contractors  having  thereafter  raised 
an  action  of  relief  against  the  proprietor  in  terms  of  notice 
they  luul  sent  him  during  the  dependence  of  the  previous 
action — Held  that  the  proprietor  had  in  the  circumstances 
incurred  no  obligation  or  liability  to  relieve  them  of  the 
extra  expense  incurred  in  filling  up  the  quarry  or  of  the 
expenses  of  jirocess. 

This  was  an  action  of  relief  at  the  instance  of  Messrs. 
Charles  Brand  and  Son,  railway  contractors,  against  Mr. 
Bell  of  Enterkine,  which  after  his  death  was  insisted  in 
against  his  trustees.  The  summons  concluded  for  £195, 
10s.  4d.,  being  the  expenses  paid  by  the  pursuers  under  an 
interlocutor  of  the  Lord  Ordinary  (GiflFord),  to  the  com- 
plainer,  in  a  suspension  and  interdict  against  them  and  Mr. 
Bell;  and  for  a  sum  of  £629,  14s.  9d.,  being  the  extra  cost 
incurred  by  the  pursuers  in  filling  up  a  quarry,  as  ordained 
in  the  same  process  ;  together  with  a  sum  of  £3(X)  of 
expenses  incurred  by  the  pursuers  in  defending  the  suspen- 
sion and  interdict. 

The  claim  arose  out  of  the  following  circumstances  : — 
The  pursuers,  in  1868,  were  employed  by  the  Glasgow 
and  South- Western  Railway  Company  to  construct  certain 
branch  lines  in  connection  with  that  company's  railway 
system  in  Ayrshire ;  and,  inter  altOj  to  erect  a  large 
viaduct  across  the  river  Ayr  at  Knockshoggle  Holm,  on  the 
Chtate  of  Enterkine,  belonging  to  Mr.  Bell.  Finding  that 
there  existed  rock  in  Knockshoggle  Holm  which  might  be 
used  in  the  construction  of  the  viaduct,  the  pursuers  offered 
to  lease  this  rock  from  Mr.  Bell,  and  a  minute  of  agree- 
ment was  entered  into  between  them,  in  the  following 
terras : — 

"Whereas  Charles  Brand  and  Son  are  to  be  allowed  to 
open  up  a  quarry  at  Knockshoggle  and  Graufurdstone  Holms, 
in  order  to  obtain  building  stones,  to  be  used  towards  the 
execution  of  their  contract  for  the  formation  of  certain  branch 
railways  of  the  Glasgow  and  South-Western  Railway,  and  it  is 
proper  that  the  arrangement  made  for  the  said  quarries  be 
reduced  to  writing:  Therefore  it  is  hereby  witnessed  as 
follows  :— 

**  First,  The  said  Charles  Brand  and  Son  are  to  be  allowed  to 
open  quarries  in  these  farms  on  either  side  of  the  river  Ayr,  in 


the  property  of  John  Bell,  and  to  work  the  same  during  tti 
period  of  the  formation  of  said  railways. 

"Second.  The  said  Charles  Brand  and  Son  are  to  pay  totti 
said  John  Bell  fis.  for  every  square  yard  of  rock  wrought  o^ 
of  whate\'er  depth,  payable  at  the  following  times  and  in  tb 
following  proportions — riz.,  £50  at  the  1st  day  of  Jannaiy  18^ 
and  the  remainder  by  quarterly  settlements  thereafter.  If  fti 
lordship  on  the  quantity  of  rock  wrought  oat  at  1st  Jsuay 
1869  shall  not  amount  to  £50,  they  shall  be  entitled  to  aril 
for  the  balance  at  next  settlement 

"  Third,  The  said  Charles  Brand  and  Son  are  to  settle  ri 
surface  damages  of  every  kin<l,  until  the  gronnd  shall  have  bea 
restored  as  hereinafter  provided. 

*'  Fourth.  The  said  Charles  Brand  and  Son  are  also  to  presmi 
carefully  the  top  soil,  fill  up  said  quarry  and  restore  and  raaki 
up  the  ground  after  their  ojjerations  are  completed,  in  entf 
respect  as  good  as  before  they  commenced  operations  to  tki 
satisfaction  of  the  said  John  Bell  and  his  tenants.  In  witMM 
whereof,  etc..     Dated  11th  and  15th  December  1868." 

The  ground  in  which  the  quarry  was  opened  was  dbi 
feet  above  the  ordinary  level  of  the  river,  but  the  boUni 
of  the  quarry,  when  the  rock  had  been  excavated,  IH 
several  fathoms  below  the  level.  In  consequeDce  of  som 
complaint  made  by  the  lessee  of  the  coals  on  Mr.  Bdl'l 
estate  to  the  effect  that  his  coal  workingB  were  heiv 
flooded  by  water  entering  the  quarry  and  passing  throop 
an  old  coal  waste  called  the  Graufurdstone  waste,  and  • 
reaching  the  workings,  some  correspondence  took  plan 
which  resulted  in  an  additional  agreement  being  prepani 
to  the  following  effect : — 

*'  First*  The  road  round  the  east  side  of  the  qoany  to  be 
forthwith  raised  to  a  height  equal  to  one  foot  above  its  pccssii 
lowest  level,  by  raising  the  surface  on  one  side  to  that  extodi 
so  that  it  may  act  as  a  dam  to  prevent  water  flowing  into  tbi 
quarry  hole,  in  case  of  floods  in  tiie  river. 

"  Second.  Before  finally  levelling  the  surface  of  the  gnmi 
over  the  quarry,  Messrs.  Brand  and  Son  shall  pnt  aboat  one  foot 
of  blaze  and  fire-clay  from  the  heap  presently  lying  to  the  esit 
of  the  quarry,  over  all  the  surface. 

"  Third  The  whole  wof  k  above  specified  is  to  be  done  to  ths 
satisfaction  of  Mr.  Robert  Brown,  Lanemark  Colliery,  Nev 
Cumnock ;  it  being  understood  that  Mr.  Brown  is  BatisfiH  U 
the  sufficiency  of  the  heap  of  blaze  and  fire-day  referred  to  &r 
the  above-mentioned  purpose. 

*'  Fourth,  With  reference  to  the  third  head  of  the  foregoi^ 
agreement,  the  said  John  Bell  agrees  to  relieve  the  said  Chsda 
Brand  and  Son  of  the  agricultural  tenant's  claim  for  nabn 
damage  in  respect  of  the  ground  at  present  occupied  by  tboi^ 
they  being  always  liable  for  the  same  in  respect  of  any  additioail 
ground  upon  which  they  may  enter,  except  such  ground  as  tlMf 
may  require  to  break  upon  for  extending  their  quarry,  and  for 
which  lordship  may  be  payable ;  and  being  further  bound  to  is* 
store  the  whole  ground  on  or  before  the  term  of  Martinmas  187i^ 
so  that  there  shall  be  no  surface  damage  after  that  date  ;  andi^ 
from  unforeseen  circumstances,  the  ground  should  not  be  restond 
by  that  date,  then  the  said  Charles  Brand  and  Son  shall  he  lisble 
for  all  surface  damage  of  every  kind  thereafter. 

"  Fifth,  The  foregoing  agreement,  except  as  herein  modified^ 
remains  in  full  force  and  effect.     In  witness  whereof." 

This  additional  agreement  was  written  npon  the  previooi 
one,  and  was  signed  by  Messrs.  Brand  on  5th  Novemlwr 
1869.  The  first  operation  stipulated  for  was  ctnud 
out,  but  owing  to  heavy  floods  was  not  succeasfiil  is 
keeping  the  river  out  of  the  quarry,  until  the  dam  had  been 
raised  to  a  very  considerable  height. 

In  December  1869  the  trustee  npon  the  estates  of  the 
coal  tenant  presented  a  suspension  and  interdict  against 
Messrs.  Brand  and  Mr.  Bell  to  have  them  interdicted  fion 
proceeding  with  the  excavation  of  rock,  and  to  have  then 
ordained,  at  the  sight  of  a  man  of  skill,  to  fill  up  the 
quarry  with  such  materials  and  in  such  a  way  as  wooM 
have  the  efiect  of  keeping  out  the  river  water  fiom  dit 
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coal  workings.  Mr.  Bell  and  Messrs.  Brand  both  lodged 
answers  to  this  note — ^Mr.  Bell  in  his  answers  maintaining 
his  right  to  work  ont  the  rock  and  denying  that  Messrs. 
Brand's  operations  were  of  the  injurious  nature  stated  in 
the  note.  Messrs.  Brand,  before  lodging  their  answers, 
iotimated  to  Mr.  Bell  that  thej  would  hold  him  responsibb 
**for  all  loss,  damage  and  expenses  which  might  be  incurred 
by  them  through  the  interdict  being  granted  or  otherwise, 
in  consequence  of  or  in  connexion  with  said  interdict  pro* 


On  19th  July  1870  the  complainer  in  the  suspension 
and  interdict  lodged  a  minute  signed  by  his  counsel  and 
Hr.  Bell's  counsel  stating  that  the  expenses  of  process  in- 
curred by  Mr.  Bell  had  been  paid  by  the  complainer,  and 
abandoning  the  action  as  against  Mr.  Bell.  On  the  same 
day  the  Lord  Ordinary  (Gififord)  pronounced  an  inter- 
locutor allowing  the  complainer  to  abandon  the  action 
against  Mr.  Bell  in  terms  of  that  minute.  The  complainer, 
however  insisted  in  the  process  as  against  Messrs.  Brandy 
who  by  this  time  had  excavated  all  the  stone  they  required, 
and  had  ceased  to  work  the  quarry.  Messrs.  Brand  were 
unwilling  to  defend  the  action  by  themselves,  and  accord- 
iDgly,  after  intimating  to  Mr.  Bell's  agents  their  determina- 
tion, and  sending  them  a  copy  of  a  proposed  joint  minute 
between  them  and  the  complainer,  they  entered  into  a 
joint  minute  consenting  to  a  remit  being  made  to  Mr. 
M*Creath,  mining  engineer,  Glasgow,  to  inspect  the  quarry, 
and,  under  reservation  of  all  pleas  of  parties,  agreeing,  in 
the  event  of  his  reporting  that  the  mode  of  filling  up  the 
quarry  provided  in  the  agreement  of  December  1868  was 
insufficient  for  the  due  protection  of  the  complainer's  coal, 
to  allow  decree  to  be  pronounced  against  them  in  the 
action  ordaining  them  to  execute  such  further  works  as  he 
sbonld  recommend,  and  at  his  sight  and  to  his  satisfaction. 
Mr.  MKIJreath  inspected  the  quarry,  and  in  his  report  gave 
a  detailed  acconnt  of  what  operations  were  in  his  opinion 
necessary  to  protect  the  complainer's  coal  workings.  On 
16th  October  the  Lord  Ordinary  approved  of  this  report, 
and  ordained  Messrs.  Brand  to  execute  the  specified  opera- 
tions at  Mr.  M'Creath's  sight. 

This  was  accordingly  done,  and  Messrs.  Brand  there- 
after raised  this  action,  concluding,  as  above  stated,  for  the 
expenses  paid  by  them  to  the  complainer  in  the  suspension, 
their  own  expenses,  and  for  the  amount  of  the  difference 
between  the  expense  they  had  incurred  in  carrying  out 
Vr.  MKDreath's  instructions,  and  what  they  would  have 
incurred  in  filling  up  the  quarry  under  the  agreements 
with  Mr.  Bell. 

Mr.  Bell's  Trustees,  in  their  defences,  averred,  inter 
oUa — 

The  pursaers*  working  of  said  qaarry  was  improper,  and  un- 
necessarily injorioaB  to  the  snbjacent  and  adjacent  mineral 
t'orkinga  in  varions  respects,  and,  inter  alia,  in  the  resiiecte 
oHowing — (1.)  The  pnrsuers  and  the  Railway  Company  had, 
'TevioiiB  to  the  opening  of  said  quarry,  and  with  the  view  to 
'btaining  a  satisfactory  foim<?atior  for  the  piers  of  their  viaduct, 
Onk  a  aeries  of  shafts  from  the  surface  of  the  ground  down  to 
be  Cranfnrdstone  coal  wastes.  These  shafts  were  three  in 
mnber,  and  were  all  close  to  the  river.  The  pnrsuers  nn-^ 
vceasarily  and  improperly  worked  their  quarry  so  as  to  extend 
;  into  the  side  of  one  of  the  said  shafts,  thus  estahlishing  a  direct 
«flMige  iot  water  from  the  quarry  into  the  CVaufnrdstone  waste, 
nd  thence  into  the  mineral  workings.  (2.)  The  pursuers 
Brther  nnneoeaiarily  and  improperly  worked  out  the  entire 
epth  of  the  freestone  rook,  leaving  nothing  but  a  few  feet  of 
offc  and  XK>rooB  hUae  interposed  between  the  quarry  bottom  and 
be  mad  Craofiudatone  waste ;  which  covering  of  blase  after  the 
emoral  of  the  rock,  fell  into  the  waste  in  several  places,  and 
godueed  a*  those  places  direct  openings  from  the  bottom  of  the 


quarry  into  the  Crauf urdstone  waste.  (3.)  The  pursuers  further 
failed  to  erect  at  the  mouth  of  the  quarry  a  suhstantial  embank* 
ment  of  sufficient  height,  or  to  take  any  other  reasonable  pre- 
cautions for  preventing  the  flood-water  of  the  river  from  flowing 
into  the  quarry,  whence  it  found  its  way  through  to  the  minerals, 
and  seriously  loosened  and  injured  the  strata  between  the  quarry 
and  the  minerals.  And  (4.)  The  pursuers  also  worked  the 
quarry  without  taking  means  to  prevent  the  drainage  and 
surface  water  from  getting  into  it,  although  all  such  water  might 
have  been  easily  intercepted,  and  been  by  means  of  pumps 
diverted  into  the  river,  which,  according  to  a  proper  and 
reasonable  mode  of  working,  it  would  have  been. 

Pleaded  for  the  pnreuers — 

1 .  The  defender  having  let  to  the  pursuers  the  stone  in  question, 
for  payment  of  a  fixed  rent,  and  stipulated  for  the  whole  opera- 
tions or  works  required  by  him  to  be  performed  by  the  pursuers 
in  filling  up  and  restoring  the  ground,  he  was  bound  to  free 
and  relieve  them  of  the  action  at  the  instance  of  Mr.  Jamieson 
foresaid.  2.  The  ]>ursuers  having  oi>cned  the  quarry  and  ex- 
cavated the  stone  in  question  under  and  in  terms  of  the  lease  or 
agreement  foresaid  between  them  and  the  defender,  and  in  a 
proi>er  and  workmanlike  manner,  and  being  willing  to  execute 
the  whole  operations  stipulated  in  their  agreements  with  the 
defender,  the  defender  was  bound  to  relievo  them  of  the  pro- 
ceedings foresaid,  and  also  of  the  exi>en8e  of  the  o|>erations 
foresaid,  not  contemplated  by  said  agreements,  and  of  all  claims 
at  the  instance  of  the  mineral  tenant.  3.  The  pursuers  were 
only  bound  to  fill  up  the  quarry  in  the  manner,  and  with  the 
material  agreed  upon  between  them  and  the  defender,  and  the 
defender  was  bound  to  reheve  them  of  the  extra  expenditure 
incurred  by  their  having  been  compelled  to  fill  up  the  (quarry 
in  a  different  manner,  and  to  execute  extra  works  for  the 
protection  of  the  mineral  workings.  4.  The  pursuers  having 
paid  the  foresaid  taxed  expenses,  and  incurred  the  extra  ex- 
penditure in  filling  up  the  quarry,  and  also  the  expense  in 
defending  the  said  suspension  before  condescended  on,  they 
were  entitled  to  be  repaid  the  said  sums  by  the  defender.  5.  The 
pursuers  having  fulfilled  all  their  obligations  under  their  lease 
of  the  said  quarry,  and  paid  the  defender  for  the  stone  excavated, 
were  entitled  to  be  protected  from  all  claims  of  damages  that 
might  be  instituted  by^the  defender's  mineral  tenant  because  of 
the  opening  of  or  in  connection  with  the  quarry. 

Pleaded  for  the  defenders — 

1.  The  averments  of  the  pursuers  were  irrelevant  and  in- 
sufficient to  support  the  action.  2.  The  defender  was  not 
bound  to  reheve  the  pursuers  as  concluded  for — (1.)  In  respect 
the  defender  did  not  come  under  any  obligation  to  relieve  the 
[»ursuers.  (2.)  In  respect  that  ui)on  a  sound  construction  of 
the  defender's  agreement  with  the  pursuers,  the  pursuers  only 
acquired  such  rights  as  the  defender  himself  had  and  could 
lawfully  exercise.  (3.)  In  respect  that  the  application  for 
interdict,  and  the  o|)erations  ordered  by  the  Court,  were  rendered 
necessary  by  the  undue  and  improper  exercise  by  the  pursuers 
of  the  right  derived  by  them  from  the  defender.  (4.)  In  respect 
that^  in  any  view,  the  expenses  of  filling  up  the  quarry  in  the 
manner  ordered  by  the  Court  were  expenses  which  the  pursuers 
were  bound  to  incur  in  order  to  fulfil  their  obligations  under 
their  agreement  with  the  defender.  3.  The  pursuers  were  barred 
from  insisting  in  the  claims  of  relief  sued  for  (1.)  by  having 
allowed  the  action  of  suspension  and  interdict  to  be  abandoned 
as  against  the  defender  without  objection ;  and  (2.)  by  having 
thereafter  made  an  arrangement  for  filling  up  the  quarry  in  any 
way  to  be  recommended  by  Mr.  M'Creath,  to  which  arrange- 
ment the  defender  was  not  a  party. 

A  proof  was  allowed  to  both  parties  of  their  respective 
Hverments,  and  thereafter,  on  26th  March  1872,  the  Lord 
Ordinary  (Ormidale)  pronounced  the  following  inter- 
locutor— 

**  Finds  that  the  decree  and  sums  of  money,  relief  from  and 
payment  of  which  are  concluded  for  in  this  action,  resulted 
from  the  acts  and  conduct  of  the  pursuers  themselves,  and  that 
they  have  failed  to  establish  any  ground  or  obligation  of  relief 
from,  or  payment  of  said  decree  or  sums  against  the  defenders  : 
Therefore,   assoilzies  the    defenders  from  ihe  conclusionB  of 
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the  snmmoDS,  and  decerns  :  Finds  the  defenders  entitled  to  ex- 
penses," etc. 

*'  NoU. — This  action  of  relief  and  payment,  as  originally 
brought,  was  directed  against  the  late  Mr.  Bell  of  Enterkine, 
and  in  consequence  of  his  death  daring  its  dependence,  has  been 
latterly  insisted  in  against  the  present  defenders'  his  tnistees 
and  executors. 

"  The  foundation  of  the  action  is  the  document  called  '  Minute 
of  Agreement,'  No.  18  of  process.  It  bears  to  have  been  entered 
into  by  the  late  Mr.  Bell  and  the  pursuers  on  the  11th  and  15th 
of  December  1868,  and  is  to  the  effect— <1.)  That  the  latter 
were  to  be  allowed  to  o|>en  quarries  in  the  farms  or  grounds 
belonging  to  the  former,  call^  *  Knockshoggle  and  Craufurd- 
stone  Holms,'  for  the  purpose  of  obtaining  building-stones  to 
be  used  in  the  execution  of  their,  the  pursuers',  contract  for  the 
formation  of  certain  branches  of  the  Glasgow  and  South-Western 
railway  Company.  (2. )  That  the  pursuers  were  to  pay  Mr.  Bell 
68.  for  every  square  yard  of  rock  wrought  out,  of  whatever  depth. 

"  (.3.)  That  the  pursuers  were  to  settle  all  surface  damages,  of 
whatever  kind  ;  and  (4.)  That  the  pursuers  were  '  to  fill  up  the 
quarry,  and  restore  and  make  up  the  ground  after  the  operations 
are  completed,  in  every  respect  as  good  as  before  they  commenced 
operations,  to  the  satisfaction  of  tbe  said  John  Bell  and  his 
tenants.* 

"This  agreement  contains  no  express  warrandice,  or  indeed  any 
other  obligation  whatever  on  the  part  of  Mr.  Bell,  except  that 
he  woB  to  *  allow  '  the  pursuers  to  oi)en  quarries  in  the  grounds 
referred  to.  It  is  not  said  that  Mr.  Bell  did  not  fulfil  his 
engagement  to  allow  the  pursuers  to  open  any  quarries  they 
pleased  on  the  grounds  referred  to ;  nor  is  it  said  that  he  in 
any  way  whatever  controlled  or  interfered  with  them  in  their 
operations,  so  as  to  bring  about  the  claims  of  his  mineral 
tenants  against  the  pursuers,  in  respect  of  which  the  present 
action  has  been  brought.  It  is  important  also  to  observe  that 
although  the  pursuers  are  taken  bound  to  pay  Mr.  Bell  at  the 
rate  of  6s.  per  square  yard  for  the  *  rock  wrought  out,'  it  is  not 
made  incumbent  on  them  to  put  out  any  given  quantity,  or  to 
open  the  quarries  on  any  particular  plan,  or  to  work  them  in 
any  particular  way,  or  to  any  particular  depth.  All  that 
ajfpears  to  have  been  left  to  themselves. 

"  Such  being  the  nature  of  the  agreement,  the  question  arises 
—upon  what  ground  can  it  be  maintained  that  Mr.  Bell  is 
bound  and  liable  to  relieve  the  pursuers  from  the  consequences 
of  their  operations  as  affecting  Mr.  BeU's  mineral  tenants, 
Messrs.  George  Taylor  and  Company?  These  parties  com- 
plained that  by  and  in  consequence  of  the  pursuers'  operations 
in  working  the  quarries  which  they  had  opened  on  Mr.  Bell's 
property,  their  mines  were  inundated  with  water,  and  on  this 
ground  they  presented  a  suspension  and  interdict  against  both 
the  pursuers  and  Mr.  Bell.  The  latter  was,  after  some  proced- 
ure, assoilzied,  but  decree  was  pronounced  against  the  pursuers, 
tn/er  alia  ordaining  them  to  execute  certain  works  connected 
with  the  filling  up  of  the  quarry  necessary  for  the  protection  of 
the  mineral  tenants  besides  being  found  liable  in  certain  expenses 
of  process.  It  is  for  relief  of  that  decree  and  their  liabilities 
under  it,  as  well  as  for  payment  of  the  expenses  incurred  by 
themselves  in  resisting  the  proceedings  taken  against  them  by 
the  mineral  tenants,  tiiat  the  present  action  has  been  brought. 
The  defenders  cannot  be  liable  in  such  relief,  in  respect  of  any 
express  warrandice  or  obligation  in  Mi.  Bell's  agreement  with 
the  pursuers,  for  by  that  agreement  Mr.  Bell  undertook  no 
express  warrandice  or  other  obligation  whatever.  As  already 
remarked,  he  merely  gave  the  pursuers  leave,  so  far  as  he  was 
concerned,  to  open  quarries  on  certain  grounds  of  his.  They 
were  left  apparently  to  do  so  or  not,  and  where  and  in  what 
manner  they  pleased.  The  defenders  cannot  therefore  be  liable 
to  the  pursuers  in  the  relief  and  payment  they  conclude  for,  in 
respect  of  any  express  warrandice  or  other  obligation  in  their 
agreement  with  Mr.  Bell,  and  this  was  not  maintained  by  them. 

**  The  next  question  which  arises  is.  Whether  Mr.  Bell  was 
under  any  such  implied  warrandice  or  obligation  ?  That  he  was, 
the  Lord  Ordinary  understands,  was  the  contention  of  the 
pursuers.  He  understood  them  to  maintain  that  under  the 
agreement  there  was  an  implied,  if  not  an  express  warrandice 
or  undertaking  by  Mr.  Bell  that  they  were  to  have  the  right  to 
take  out  all  the  rock  in  his  grounds  of  Knockshoggle  and 
Craufurdstone  Holms,  and  that  he  was  to  free  them  from  all  the 


consequences  of  carrying  out  and  making  that  right  effectual 
so  long  as  they  conducted  their  operations  with  ordinary  bUI, 
and  according  to  the  ordinary  methods  of  qnanying.  The  Lorf 
Ordinary  has  been  unable  to  satisfy  himself  that  the  pomiai 
are  sound  in  this  contention.  It  appears  to  him  to  be  fouidei 
on  assumptions  which  have  no  place  in  the  agreement  or  cv- 
cumstances  of  this  case.  Mr.  Bell  did  not  give  a  lease  to  tk 
pursuers,  and  in  respect  thereof  take  thenoT  boand  to  pay  Ini 
a  certain  or  definite  amount  of  rent.  All  he  did  was  te 
give  them  leave  to  open  a  quarry  or  quarries.  And,  on  tb 
other  hand,  the  pursuers  did  not  become  bound  to  open  aqsanj 
or  quarries  in  any  particular  spot,  or  to  put  out  any  spedie 
quantity  of  rock,  or  to  conduct  their  operations  in  any  partieok 
way.  All  that  was  left  to  themselves.  Where,  then,  is  tfe 
implied  warrandice  or  obligation  on  which  the  parsnen  n^ 
and  how  does  it  arise  ?  The  pursuers  failed  at  the  ddMli 
satisfactorily  to  answer  that  question  ;  and,  as  it  appears  to  tk 
Lord  Ordinary,  no  clear  or  distinct  answer  to  it  is  to  be  fbmid  ii 
the  Record.  The  Lord  Ordinary  cannot  indeed  collect  eitkr 
from  the  pursuers'  condescendence  or  their  pleas  in  law,  lookid 
at  separately  or  in  combination,  the  precise  grounds  iqsi 
which  the  warrandice  or  other  obligation  on  which  the  pamn 
rely,  is  founded. 

**  Even  in  the  case  of  a  regular  lease,  where  a  subject  ii  btti 
a  tenant  for  an  onerous  consideration,  the  lessor  is  not,  in  tki 
absence  of  express  obligation,  liable  to  protect  the  tenant  agpink 
rights  affecting  the  subject  let,  arising  from  vicinage— 1  BA 
Comment,  p.  644,  and  2  Hunter's  l>eatise  on  Landlord  wi 
Tenant,  p.  260.  And  the  case  of  Reid  «.  Shaw  (2]st  FefatMij 
1822,  1  Sh.  334),  cited  by  these  learned  authors,  appears  to  km 
an  important  bearing  on  the  present  There  a  party  ite 
had  obtained  for  a  money  consideration  right  to  take  by  u^ 
course  he  pleased  the  spring  water  from  a  farm  for  the  piii]MK 
of  a  bleachfield  having  been  interdicted  by  a  neighbour  froa 
diverting  the  water  from  its  previous  course  through  his  eslito; 
was  found  not  entitled  to  claim  damages  from  the  granter  of  ^ 
right  '  in  respect,'  as  the  interlocutor  of  the  Lord  Ordisnyt 
which  was  adhered  to  by  the  Inner  House,  bears,  'thskib* 
pursuer  has  not  been  deprived  of  the  water  from  the  ficUi 
mentioned  in  the  libel  by  any  act  or  deed  of  the  defender ;  tkik 
absolute  warrandice  is  not  expressed  in  the  contract  or  agreesMii 
libelled  on ;  that  the  said  agreement  has  been  fully  impkmeiitei 
by  the  respondent ;  that  under  it  the  pursuer  has  obtained  ill 
that  he  stipulated  from  the  defender ;  and  the  respondent  it  sbI 
responsible  for  the  interruption  of  the  pursuer's  operatioiis  byt 
third  party,  of  whose  right  to  interrupt  them  it  must  be  pl^ 
siuned  that  both  parties  were  aware  at  the  date  of  tbe 
agreement'  These  grounds  of  absolvitor  appear  to  the  Lord 
Ordinary  to  be  in  all  essential  respects  applicable  to  the  pnwit 
case.  In  one  respect  indeed — and  a  not  unimportant  one-4k 
case  refeiTcd  to  is  an  a  fortiori  authority  in  support  of  ^ 
defenders  here,  for  there  the  party  seeking  relief  had,  underttt 
agreement  on  which  he  founded,  obtained  for  an  onerous  om- 
sideration,  in  express  terms,  the  full  and  unqualified  nfjA  to 
take  the  whole  spring  water  on  a  jiarticular  farm  in  any  cosm 
he  pleased,  and  yet  tiie  granter  of  that  right  was  not  heldliikk 
in  warrandice  of  it  against  the  claims  of  a  neighbour. 

"  Independently,  however,  of  either  express  or  implied  wiinii' 
dice,  the  Lord  Ordinary  understood  the  pursuers  to  maisttf 
that  the  special  circumstances  of  the  present  case  entitled  t^A 
to  the  relief  and  payment  from  Mr  Bell  for  which  they  condidei 
But  it  appears,  on  the  contrary,  to  the  Lord  Ordinary  that  tbe 
special  circumstances  of  the  present  case,  as  disdosed  oa  the 
proof,  are  adverse,  rather  than  favourable,  to  the  pursuers' dua. 
(1.)  It  was  the  pursuers,  in  consequence  of  their  having 
ascertained,  in  the  course  of  their  railway  operations,  that  then 
was  rock  of  the  description  they  wanted  in  Mr.  Bell's  fgtoa^ 
who  applied  to  him  for  leave  to  quarry  it.  There  is  no  evidence 
of  Mr.  Bell  having  made  any  statement  to  them  on  the  sahjed 
There  is  no  evidence,  indeed,  that  he  was  previously  awazethat 
the  stone  in  question  was  to  be  got  in  his  grounds.  (2.)  I^ 
pursuers  state,  in  their  letter  to  Mr.  Shaw  of  4th  Febrouy  18^ 
(No.  35  of  process,  p.  17  of  Joint  Print),  that  they  could  have  tikst 
the  quarries  under  their  railways  compulsory  powers  ;  and  fron 
this  circumstance,  as  well  as  others  disclosed  on  the  proof,  it 
appears  that  the  agreement  with  Mr.  Bell  was  entered  into  aisnty 
in  order  to  save  the  pursuers  the  expense  of  enloroiiig  the  co» 


THE  SCOTTISH  JUBIST. 


37 


powers.  Now,  if  this  be  so,  and  sapposing  the  pursuer 
oceeded  under  their  statutory  powers,  it  cannot  be 
i  that  they  would  have  been  liable  not  only  to  Mr.  Bell, 
his  minend  tenants  also,  for  all  the  consequences  of 
aerations — that  is  to  say,  they  would  have  been  bound  to 
sate  and  make  good  to  each  of  these  parties  their  re- 
i  claims  arising  from  the  quarrying  operations  in  dispute 
i  any  right  of  relief  whatever.  If  this  be  so,  it  is  not 
By  to  see  how  a  right  of  relief  can  be  available  to  the 
s  because  they  have  proceeded  by  the  private  agreement 
tion  with  Mr.  Bell  in  place  of  under  the  railway  statute, 
eing  no  stipulation  to  that  effect  in  the  agreement.  (3.) 
'enders  knew  perfectly  well  when  they  entered  into  the 
mt  that  Messrs.  Taylor  and  Company  had  right  to  the 
B,  and  were  working  them,  if  not  actually  under  the 
in  its  immediate  neighbourhood.  (4.)  They  also  knew, 
^ood  and  sufficient  reason  to  know  wheu  they  entered 
!  agreement,  that  there  was  a  coal  waste  under  the  quarry 
licating  with  the  mineral  tenant's  workings.  Besides 
regnant  evidence  to  this  effect,  the  pursuers'  manager. 

Mason,  who  had  explored  the  underground  workings, 
ly  says — '  I  had  no  doubt  the  waste  extended  to'  the 
and  under  the  quarry.'     (5.)  On  7th   December  1868, 

few  days  before  the  agreement  was  entered  into,  Mr. 
,  the  manager  of  the  mineral  tenants,  wrote  tbe  pursuers 
6  of  process,  p.  9  of  Joint  Print  of  Documents),  warning 
if  the  risk  tiiey  were  incurring  by  their  quarrying 
»n8  (which  had  commenced,  although  the  agreement  had 
n  actually  executed),  and  informing  them  that*  the  growth 
water  in  Craufurdstone  Coal,  No.  3  pit  here,  has  in- 

80  rapidly  of  late  as  to  become  quite  alarming ; '  and 
right  added — '  At  the  same  rate  of  increase,  the  colliery 

flooded  and  laid  in  ruins  in  a  few  weeks.  From  in- 
on  which  has  reached  me,  this  increase  can  only  be 
bed  to  your  operations  at  Knockshoggle  and  Crauf  urd- 
1  connexion  with  the  Bailway  Works  you  are  constructing 
w  the  Glasgow  and  South- Western  Railway.'  The  pur- 
[r.  Brand,  when  examined  in  regard  to  this  letter,  said 
cript  Proof,  p.  80),  •  I  don't  think  I  wrote  him  (Mr. 
)  in  reply.'  And  he  does  not  say  that  he  communicated 
;er,  or  the  information  it  contained,  to  Mr.  Bell.  And 
Te  is  no  evidence  whatever  to  the  effect  that  it  was 

I  the  fault  or  wrongous  conduct  in  any  way  of  Mr.  Bell 
e  injurious  consequences  of  the  pursuers'  operations, 
tiave  given  rise  to  the  decree  and  claims,  relief  and 
t  of  which  are  now  concluded  for,    were   caused. 

these  are  important  features  of  this  case,  tending,  in 
■d  Ordinary's  view  of  them,  to  show  that  the  pursuers' 

action  is  not  well  founded.  In  particuUr,  they  show 
;hongh  the  pursuers  were  well  aware  before  they  coni- 
,  and  throughout  their  quarrying  operations,  not  only 
risk  they  were  incurring,  but  of  the  actual  injury 
IS  being  done  to  the  mineral  tenant,  they  persisted  in 
perations  without  even  notice  to  or  communication  with 

II  on  the  subject ;  and  this  was  all  the  more  culpable, 
bhat  they  might,  by  using  the  necessary  precautions, 
ttained  all  the  stone  that  they  required  without  danger  or 
to  any  one.  The  Lord  Ordinary  thinks  that  this  suffi- 
appears  from  the  proof,  and  especially  from  the  defenders' 
68,  Mr.  William  Robertson  and  Mr.  Robert  Brown. 

the  Lord  Ordinary  is  right  in  the  preceding  view,  it  is 
sary  to  inquire  how  far  the  circumstance  of  the  pur- 
mng  entered  into  the  reference  to  Mr.  M'Creath,  without 
icurrence  of  Mr.  Bell,  affects  the  question  of  I'elief,  as 
1  enough  in  the  case  otherwise,  and  independently  of 
rcumstance,  to  entitle  the  defenders  to  tiie  abaolvUor 
itm  been  pronounced  in  their  favour." 
pursuers  reclaimed. 
tdvisiDg — 

» DsAS. — ^llie  question  in  this  case  is  as  to  the  construction 
greement  entered  into  in  December  1868.  The  material 
s  in  a  narrow  compass,  although  the  proof  extends  to  a 
rabla  length.  At  the  date  of  the  agreement  matters 
km : — The  late  Mr.  Bell  of  Enterkine  was  proprietor  of 
OS  of  Enookahoggle  and  Craufurdstone  Holms  mentioned 
igreenient^  extending  along  both  sides  of  the  river  Ayr. 


The  Glasgow  and  South-Western  Railway  Company  were  in  the 
course  of  forming  a  viaduct  across  the  river  Ayr,  in  the  course 
of  constructing  a  railway  through  Mr.  Bell's  lands.  Messrs. 
Brand  were  the  contractors  for  building  the  viaduct,  and  were 
naturally  desirous  to  get  freestone  for  it  as  near  the  spot  as 
possible.  Mr.  Bell's  farms  referred  to  are  notoriously  situated 
in  a  mineral  country,  and  it  was  quite  well  kown  that  there  were 
coal  wastes  and  going  pits  in  the  neighbourhood.  Mr.  Bell  had 
let  his  minerals  to  Mr.  Gordon ;  and  Messrs.  Brand  knew  the 
existence  of  the  mines,  still  better,  if  possible,  than  Mr.  Bell, 
because  the  railway  company  had  sunk  a  number  of  shafts 
down  to  what  proved  to  be  a  coal  waste  in  endeavouring  to  get 
information  to  enable  the  contractors  safely  to  found  tiie 
viaduct.  The  plans  of  these  operations  of  the  company  were 
laid  before  Messrs.  Brand  to  enable  them  to  prepare  an  estimate. 
Mr.  James  Brand  was  bred  a  civil  engineer.  He  says  that  he 
did  not  know  that  a  waste  extended  under  the  piece  of  ground 
where  he  opened  the  quarry;  but  he  cannot  dispute  tibat  he 
knew  that  coal  wastes  existed  in  the  neighbourhood,  and  might 
very  probably  extend  under  it. 

Under  the  agreement  Messrs.  Brand  were  entitled  to  take 
the  stone  from  any  part  of  the  farms,  and  were  to  pay  a  speci- 
fied lordship  for  each  superficial  yard.  They  fixed  to  begin  at 
a  distance  of  100  yards  from  the  river  and  to  work  forward  to 
within  30  yards  of  the  river.  They  had  previously  tried  to  get 
rock  on  the  other  side  of  the  river.  But  it  is  not  proved  that 
there  was  not  good  freestone  in  other  parts  of  the  ground 
to  which  the  agreement  applies,  although  the  precise  extent  of 
that  ground  does  not  appear.  There  is  in  no  view  any  evidence 
that  rock  could  not  have  been  found  somewhat  further  from  the 
river  within  the  ground  from  which  Messrs.  Brand  were  entitled 
to  take  it. 

If,  then,  the  pursuers  were  to  take  rock  from  near  to  the 
river, — a  river  subject  to  floods,  and  with  its  banks  considerably 
higher  than  the  surface  of  the  ground  where  the  pursuers 
began  to  dig, — it  must  have  been  quite  clear  to  any  man  of 
common  sense,  who  turned  his  mind  to  it,  that  the  rock  could 
not  be  taken  out  with  safety  to  the  mineral  kingdom  below  with- 
out precautions.  With  due  precautions  there  was  no  impractica- 
bility in  taking  out  rock  even  in  that  spot.  Even  tiiere  the 
stone  could  be  got,  only  it  was  necessary  to  incur  expense  in 
protecting  the  quarry  against  the  river.  If  this  had  been  done 
at  first  the  expense  would  have  been  moderate. 

Such  being  the  state  of  matters,  the  whole  question  comes  to 
be  whether  it  was  incimibent  on  Mr.  Bell,  or  on  Messrs.  Brand, 
to  provide  for  that  expense.  It  has  been  observed  repeatedly 
in  the  course  of  the  argument  that  this  is  not  a  question  under 
a  lease,  and  that  we  do  not  need  to  go  into  the  matter  of  leases; 
for  this  was  not  a  lease,  but  an  agreement  to  purchase  a  quantity 
of  stone  for  the  construction  of  the  viaduct,  at  a  certain  price 
per  su|>erficial  yard,  to  be  taken  at  any  place  within  the  lands 
where  Messrs.  Brand  could  most  conveniently  get  it.  Is  it 
reasonable  to  suppose  that  Mr.  Bell  was  to  be  at  the  expense  of 
whatever  operations  might  be  necessary  to  enable  Messrs.  Brand 
to  get  that  rock  wherever  he  chose  to  work  for  it  ?  That  is  an 
extravagant  idea,  and  would  require  something  very  plain  in 
the  agreement  to  support  it. 

£ven  if  we  go  beyond  the  agreement,  and  look  at  the  history 
of  the  proceedings,  everything  goes  to  confirm  the  view  which  I 
have  stated.  At  the  very  outset  we  find  the  letter  of  7th 
December  from  Mr.  Wright,  Mr.  Gordon's  manager,  calling 
Messrs.  Brand  &  Son's  attention  to  the  increase  of  water  in  the 
Craufurdstone  coal  at  No.  3  pit,  and  stating  that  it  could  only 
be  attributed  to  their  operations  at  Knockshoggle,  which  he 
desired  permission  to  examine.  To  this  Mr.  Brand  did  not 
return  a  written  answer ;  but  it  appears  from  the  proof  that 
some  conferences  took  place,  at  one  of  which  Mr.  Brand  had  "a 
long  discussion  "  with  Mr.  Taylor  Gordon  on  the  subject.  Then, 
from  time  to  time,  calls  were  made  on  the  pursuer  to  take  the 
precautions  which  in  the  end  it  was  found  necessary  to  take. 
In  short,  the  whole  expense  and  all  this  litigation  appears  to  me 
to  have  arisen  from  that  sort  of  fearlessness — I  shall  not  call  it 
recklessness,  so  common  with  contractors  and  other  persons 
engaged  in  similar  operations,  who  trust  to  providence  that 
certain  unfavourable  contingencies,  which  may  or  may  not  be 
involved,  will  turn  out  not  to  be  involved,  and  so  go  on  with- 
out  due  inquiry,  or  due  precautions  against  the  risks  they  are 
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iDcuning.  Mr.  Braiul  mdmits  that  lie  inade  no  LDqairy  at  all. 
He  iiaid  no  Attention  to  the  nature  of  the  aoU  between  tbc 
quarry  ftud  the  rivor,  or  to  the  near  vkinity  of  the  coftl  waate* 
It  is  aaid  not  to  be  Biirprimog  tliat  Mr.  Brand  took  that  eaaj 
view  of  matters,  ^ut  the  foitodation  of  tiiia  dimply  ia  that  others 
say  they  might  have  done  the  same.  That  in  my  opinion  is  no 
answer  to  the  ease  made  for  the  (k fender,  and  on  the  whole 
I  conciir  in  the  result  at  which  the  Lord  Onliuory  haa  arrived. 

Lord  AKPMrLi^S'. — I  have  come  to  the  same  coneluaion  as 
the  Lord  Ordinary ^  though  I  do  nnt  entirely  agree  with  some  of 
the  remarks  be  baa  made  on  the  law  applicable  to  leases^  which 
is  a  subject  of  great  delicacy. 

The  commencement  of  the  correspondence  here  ia  an  applica- 
tion  by  Mr,  Brand  for  leave  to  open  the  quarry*  Then  he  hai 
a  peraonaL  communicatioD  with  Mr.  BeU ;  and  after  that  he 
wntos  a  letter  to  Mr,  Bell's  agent  on  20th  September  l6tiS  in 
which  he,  inadvertently  or  otherwise,  uses  the  word  "lease," 
But,  in  the  reply,  that  word  is  not  used  ;  and  more  correctly  the 
wonl  **  agreement''  is  used  ;  and  that  word  agreement  is  there- 
aiter  alone  used  throughout  the  whole  correspondence. 

Therefore  the  first  remark  that  I  would  make  is,  thai  ihia 
was  not  a  lease  but  a  mere  perroissioD  to  open  a  qnany  for  pur- 
poses not  apparently  permanent^  and  to  raise  atonet  from  a  con* 
aiderable  extent  of  gronnd,  payuicot  to  be  made  for  the  atone, 
ooqording  to  what  at  first  strikea  one  as  a  strange  system,  bnt 
which  appears  to  be  not  unuaual^  viz. — atao  much  jjfr  superficial 
yard  whatever  the  depth  might  be*  The  next  point  which 
attracts  conaideration  ia^  what  waa  the  knowledge  which,  at  the 
date  whea  he  obtained  this  permission,  Mr,  Brand  had  with 
regard  to  the  coal  workings  in  the  immediate  neighbourhood? 
I  muat  observe  tliat  the  viaduct  was  cloae  by  the  field  for 
quarrying  ni^on  the  ^ame  estate,  on  the  same  farm  even,  and 
there  ia  no  doubt  that  it  w^aa  in  the  knowledge  of  Mr.  Brand 
that  the  viaduct  was  over  a  coal  waste ;  and  it  is  proved  that 
the  manager  for  the  mineral  tenant  gave  Mr.  Brand  distinct 
warning  as  to  the  ha?sard  of  flooding  the  workings.  There  is 
abundant  evidence  to  iDdtrnot  hia  knowledge^  It  is  in  the 
knowledge  of  all  this  that  Mr,  Brand  takes  permissiou  under 
this  agreement  to  work  out  the  stone.  Now  I  agree  with  the 
Lord  Ordinary  that  where  these  two  parties  were  equally  aware 
of  tbe  exiatenee  of  the  coal  workings,  and  also,  at  least  generally, 
of  the  waste,  Mr.  Bell  came  under  no  obligation  written  or 
iipplieii  to  bear  the  coat,  or  to  share  the  cost,  which  might  be 
incurred  in  preventing  the  working  of  the  quarry  from  injuring 
the  mineral  tenant's  rights.  Brand  must  have  known  from  the 
very  beginning  that  he  incurre<l  great  risk,  and  that,  in  the 
course  of  hia  work^  ho  might  be  iavolred  in  expense^  but  that 
he  waa  boutitl  to  expect  and  to  meet.  It  gives  him  no  claim 
against  Mr,  Bell,  for  it  was  a  danger  incident  to  his  contract  or 
agreement,  and  to  the  working  of  the  quarry.  I  think  that, 
looking  to  the  circumstaacea  of  this  case,  the  Lord  Ordinary  has 
come  to  a  right  conclusion  ;  though^  if  there  had  been  a  regular 
lease  to  5Ir.  Brand,  I  would,  aa  I  have  already  said^  have  some 
difficulty  in  agreeing  with  all  his  remarks. 

Lord  Pee^£d£nt. — This  is  an  action  of  relief.  The  claim 
made  under  the  conclusions  of  the  action  is  that  BeU^  the  taad- 
lord,  shall  reimburse  Messrs,  Brand,  the  contractors,  for  the 
eijjenae  which  they  have  been  obliged  to  incur  for  the 
protection  of  the  mineral  tenant  from  tbe  consequences  of 
their  quarrying  operations.  The  puraaera  propose  to  deduct 
from  the  total  amount  ol  such  expenses  tbe  estimated  amount 
which  they  would  have  incurred  in  carrying  out  their  agree- 
ment with  Mr.  Bell,  That  does  not,  however,  vary  the  nature 
of  the  daim,  which  is  a  elaltn  to  be  relieved  of  the  expeuaee 
diiibuTaed  by  tbe  purauers  in  protecting  tbe  minerals  against 
these  qtmrrying  operatioaa.  This  ia  an  action  not  at  all  in  the 
nature  of  a  claim  of  relief  by  a  oaationer  against  the  principal 
debtor,  nor  ia  it  founded  on  any  express  clause  of  warrandice, 
or  obligation  of  relief,  or  any  joint  written  obligation  out  of 
which  an  obligation  of  rehef  might  be  inferred  in  favour  of  one 
of  two  co-obligants  against  the  other.  The  only  possible  ground 
of  tlie  claim  ia  implied  warrandice,  or  an  implied  obli^tion  by 
the  landlonl  in  favour  of  Messrs.  Brand. 

In  order  to  determiae  whether  there  was  implied  warrandice, 
or  an  implied  obligation  of  relief,  it  is  ncceoaary  to  bear  in 
mmd  the  leading  facta  of  the  case. 


In  the  first  place,  it  in  beyond  dispute  that  tbe  pursneti^m 
directly  liable  to  the  mineral  tenants  for  the  oonaeqaesus 
of  their  o[ierations,  and  that  they  could  not  resist  the  dik 
of  the  mineral  tenant  in  the  proceas  of  interdict  and  reskn- 
tion  at  his  inatance.  Not  only  do  the  pnrauera  admit  thk 
hut  it  is  a  necessary  part  of  their  case;  because  if  tbey 
had  not  been  liable  to  the  mineral  tenant,  they  would  )un 
lost  their  right  of  recourse  against  the  defender  by  con- 
senting to  deeree  ^oinat  thetn*  It  ia  therefore  an  abaoluWj 
necessarj^  part  of  the  pursuers'  case  that  they  were  direcElj 
liable  to  the  mineral  tenant  to  make  such  operationa  as  Us. 
Monteath  directetl  for  his  protection. 

In  the  neKt  place,  this  liability  of  the  pursuers  should  be  w 
matter  of  aur]>rise  to  them.  It  ia  perfectly  weU  ertahUiki 
either  that  the  pursuers  did  know,  or  that  they  ought  to  hm 
known,  that  there  was  great  risk  in  working  thia  quany  d 
injuring  the  rights  of  the  mineral  tenant*  The  na4?nre  ol  tk 
groucd  itself  suggeated  thia.  Still  further,  tbe  pnrsnera  knat 
that  in  the  immediate  neighbourhood  ol  the  viaduct  there  »* 
an  old  coal  waste,  and  they  muat  have  known  that  tiiia  wmt 
was  likely  to  communicate  with  the  existing  workinp,  and 
that  if  they  worked  the  frewitone  down  to  tbe  waste,  v^ 
allowed  water  to  get  into  the  waste,  it  was  almost  inevitsUe 
that  the  water  should  find  its  way  into  the  existing  rad- 
woridngs.  They  entered  into  this  agreement,  then,  with  qiaie 
sufficient  knowle<lge  that  they  must  incur  risk* 

In  the  third  place,  it  is  clearly  proved  that  it  waa  quite  pw- 
sible  to  take  freestone  out  of  this  very  groond  witkd 
injury  to  the  mineral  tenant.  No  doubt  the  precantioairy 
measures  neeeaaary  for  thia  purpose  might  have  c^ost  a  good 
deal  of  money.  But  if,  after  eotering  into  thia  agreement,  the 
puraueiv  had  found  that  the  coat  of  the  precautionary  mainRi 
was  too  great, — that  the  value  of  the  atone  to  them  waa  imtSr 
ficient  to  justify  so  great  an  exiwtnditnre, — it  waa  quite  witkia 
their  option  not  to  take  any  stone  out*  They  had  not  east 
under  any  obligation  to  pay  a  rent,  or  to  work  under  the  f^ae- 
ment  at  all.  As  far  aa  they  were  ooneemed,  the  agreement  wu 
purely  i>ermissive.  If  they  found  the  risk  too  great,  or  *i* 
expenae  necessary  to  avoid  the  risk  too  great^  they  had  noUus| 
to  do  but  to  give  up  working. 

Keeping  theae  facts  before  us,  we  come  to  tbe  conatfnc^ 
of  the  agreement.  By  it  the  landlord  gives  ^vermisaion  to  1^ 
contractors  to  take  the  stone  out  of  these  lands  upon  the  «&• 
dition  that  they  shall  pay  at  a  certain  rate  for  what  they  took 
He  waa  quite  entitled  to  do  this  in  a  question  with  bis  minaal 
tenant.  It  cannot  be  said  that  he  incurred  any  liability  t©  hii 
mineral  tenant  by  allowing  some  one  else  to  do  what  h*  w« 
sntitletl  to  do  under  a  reservation  in  the  lease  to  him,  via,  lo 
take  out  freestone.  No  doubt  be  waa  not  entitled  himself  fo 
take  out  the  stone  in  such  a  way  aa  to  injure  the  minml 
tenant,  but  he  waa  quite  entitle<l  to  take  out  the  stone  in  stwii 
way  as  not  to  injure  him.  And  the  question  is,  Whether,  by  tb» 
agreement,  he  authorized  the  pursuers  to  work  out  the  stoa* 
without  reference  to  the  tnteresta  of  tbe  mineral  teoantt  ami  ii 
such  a  way  as  to  injure  him  ?  Prima  fc^lt,  t^ls  ia  a  very  nidiMy 
obligation  for  a  man  to  undertake.  If  the  pnrmttersj  in  ths  fafl 
knowledge  of  the  circnmatanoes,  intended  to  reserve  a  li^ 
of  relief,  it  was  their  duty  to  inaist  upon  an  expneas  obl^pW 
to  thia  effect  There  is  no  such  express  obligation,  and  DotMaf 
in  the  agreement  from  which  I  can  infer  any  such  obUgation. 

If  it  could  be  shown  that  the  defender  waa  directly  liabk  to 
the  mineral  tenant,  that  might  create  a  right  of  relief  sc  Ic^  ia 
favour  of  the  pursuers,  for  they  would  then  be  in  the  position  d 
hadug  stood  between  the  defender  and  a  claim  which  *» 
primarily  exigible  from  him.  But  can  it  be  ntaintained  by  tfc 
mineral  tenant  that  Mr.  Bell  has  done  anything  in  vioUtioo  d 
his  rights  ?  He  simply  gave  permiaaion  to  another  to  take  tiie 
atone;  he  tUd  not  prescribe  any  mode  of  working.  Thi* 
throws  ua  back  on  the  BUppose<l  obligation  of  wwrandise  (ff 
robef  in  the  agreement  of  December  1868. 

For  these  roaaona  I  entirely  agree  with  y<Mir  Lordabipt,  wd 
with  the  result  at  which  the  Lord  Ordinary  haa  arrived. 

Adkert. 

AcL  Solicitor-General  (Clark),Q,a,  Johnstone  9  T.X  Goid^ 
W.S,  Af}eni.^Ali.   Wataon,  Mackintosh  i  Today  Murray,  Mid 

Jami^%on,  WA  AgmU.-^K  CkrL 


187S. 


THE  SCOTTISH  JURIST. 


39 


November  8,  1872. 
fibst  division. 
Mrji.   Aones  DowNiB  or  Mighie  and   Others   (Michie's 
Tnuiees),  Pursuers^  v.  David  Rait  Lyall  Geant  and 
Others,  Defenders, 

Property-Street^  Solum  of— Buildings— Statute  26  atid  26  Vict, 
cap.  203  {Aberdeen  Police  and  Water  Woi-ka,  Act  1862),  spcIs. 
334-338— The  "Aberdeen  Policeand  Water  Works,  Act  1862," 
aathorizes  the  Police  Commissioners  to  enlarge,  widen  or  other- 
wise improve  streets,  and  with  a  view  to  enabling  them  to  do 
80  gives  them  power  to  **  set  back^'  buildings  upon  payment  of 
compensation  if  necessary,  and  also  to  '*  set  forward  "  buildings 
**  upon  such  terms  as  they  think  fit."  Where,  in  accordance 
wiUi  the  authority  thus  entrusted  to  them,  the  Police  Com- 
minioneni  had  allowed  a  person  to  erect  buildings  which 
encroached  to  some  extent  upon  the  solum  of  the  street  at  one 
place,  while  he  gave  up  and  threw  into  the  street  at 
another  point  a  piece  of  his  own  ground  larger  than  that  part 
of  the  solum  of  tiie  street  upon  which  he  had  built,  Jiehl  in 
*n  action  at  the  instance  of  tenants  of  adjacent  property 
against  the  builder  and  the  Conunissioners  to  have  the  build- 
ings removed  so  far  as  encroaching,  and  the  solum  of  the 
street  restored  to  its  former  state,  that  the  commissioners 
had  power  under  the  Statute  to  allow  the  buildings  to  be 
erected  in  the  solum,  and  that  the  pursuers  had  no  right  to 
object  unless  they  could  qualify  substantial  injury  to  their 
property  in  consequence  of  the  operations. 

Observed,  the  Court  would  restrain  the  conmiissioners  if  they 
abased  their  powers. 

Thu  was  an  actioo  of  declarator,  interdict,  etc.,  at  the 
instance  of  the  tenants  on  long  lease  of  certain  house  and 
shop  property  situated  in  Flonrmill  Brae  Street,  Aberdeen, 
against  Hr.  Grant,  the  proprietor  of  a  piece  of  ground  in 
that  street,  on  which  he  had  erected  buildings,  to  have  it 
declared  that  the  defender  bad  no  right  or  title  to  encroach 
on  any  part  of  the  solum  of  the  street,  or  to  erect  any  build- 
ings thereon,  or  to  exclude  the  pursuers  from  the  full  use  and 
enjojment  thereof  which  they  bad  hitherto  enjoyed  as  an 
access  to  their  premisep.     There  were  also  conclusions  for. 
interdict  against  proceeding  with  the  buildings  and  for 
their  removal  so  far  as  it  was  alleged  that  they  encroached 
upon  the  solum  of  the  street.     The  Provost  and  Town- 
Conncil  of  Aberdeen  were  also  called  as  defenders  for  their 
interest  as  representing  the  community  of  the  city. 

The  subjects  belonging  to  the  pursuers  were  situated  at 
tbe  head  of  Flourmill  Brae,  which  is  a  street  running 
east  or  rather  north-east  from  and  at  right  angles  to  St. 
Kicbolas  Street,  one  of  theprincipal  thoroughfares  of  Aber- 
deen.   On  the  left  side  of  Flourmill  Brae,  on  going  up  that 
itreet  from  St  Nicholas  Street,  and  about  the  bead  of  the 
Btreety  but  below  the  pursuer's  property  (wbichformed  the  top 
of  tbe  street,  running  parallel  to  St.  Nicholas  Street)  there 
had  formerly  stood  a  flourmill  and  other  buildings,  the 
property  of  the  City  of  Aberdeen,  which  projected  into  tbe 
Btreet   in   two  places,  forming  a  sharp   angle,  standing 
out  below  the  pursuer's  subjects  at  one  point,  and  at  the 
other   forming  another  angle  also  projecting;   but  this 
second  projection  was  round  the  corner,  from  the  straight 
part  of  Flourmill  Brae,  and  occupied  a- part  of  a  continua- 
tion of  that  street*    While  the  flourmill  stood,  the  build* 
ings  at  the  head  of  the  left  side  of  the  street  had  been 
rounded  off  opposite  tbe  pursuer's  property,  and  an  open 
•pace  had  heen  left     In  December  1867  Mr.  Grant,  the 
defender,   pmrchased  the  flonrmill   and  other  buildings, 
from  the  Town-conncil,  and  was  taken  bound  in  his  dis- 
porition  within  five  years  to  take  down  and  remove  the 
angle  of  the  baflding  projecting  into  Flourmill  Brae,  so 
that  that  street  might  at  no  part  be  less  than  25  feet 
wid^  In  Febnwy  1871  Mr.  Grapt  employed  Mr.  Souttar, 


architect,  Aberdeen,  to  prepare  a  plan  and  elevation  of 
buildings  which  he  proposed  to  erect  on  the  site  of  the 
flonrmill  and  other  buildings  which  he  bad  pulled  down. 
Mr.  Souttar  accordingly  prepared  a  plan,  by  which  it  was 
proposed  to  straighten  and  improve  Flourmill  Brae,  by 
setting  back  the  line  of  the  buildings  at  one  place,  and  to 
remove  the  two  projections — the  one  in  front  below  the 
pursuer's  property,  and  the  other  in  the  continuation  of 
the  street — and  to  throw  the  ground  formerly  occupied 
by  these  projections  into  the  street.  It  was  also  part  of 
the  plan  to  alter  the  curve  at  the  corner  opposite  the  pro- 
perty of  the  pursuers,  and  to  make  that  comer  more  of  an 
angle.  In  order  to  do  this  a  portion  of  the  solum  of  the 
street  at  that  comer  would  require  to  be  built  upon.  If 
the  plan  were  carried  out,  Flourmill  Brae  would  be  up- 
vrards  of  25  feet  wide  at  every  part.  This  plan  was,  in 
accordance  with  tbe  provisions  of  the  "  Aberdeen  Police 
and  Water  Works  Act,  1862,"  quoted  below,  submitted 
to  the  Police  Commissioners  for  their  approval. 

Tbe  Act  is  divided  into  34  parts,  many  of  which  are 
further  subdivided.  The  24th  part  treats  of  the  constmc- 
tion  and  '^  maintenance  of  sewers,"  and  in  a  subdivision  of 
that  part  entitled  "  Drainage  of  Houses  "  the  following 
provision  is  made  : — 

**  Before  beginning  to  build  any  new  hoase  or  building,  or  to 
rebuild  any  existing  house  or  building,  within  the  lunits  of 
this  Act,  the  person  intending  to  build  or  rebuild  such  house  or 
building  shall  give  to  the  Commissioners  notice  thereof  in  writ* 
ing,  and  shall^accompany  such  notice  with  a  plan  showing  the 
level  at  which  the  foundation  of  such  house  or  building  is  pro- 
posed to  be  laid,  by  reference  to  some  level  ascertained  under 
the  direction  of  the  Commissioners,  and  also  showing  the  line  of 
the  proposed  new  house  or  building  in  reference  to  the  line  of 
the  front  of  the  adjoining  buildings  on  both  sides." 

Part  25  treats  of  '^  the  paving  and  maintaining,  form- 
ing, naming,  and  improving  of  streets."  One  of  the  sub- 
divisions of  this  part  is  headed  '^  Improving  tbe  lines  of 
streets,  and  removing  obstructions,"  and  contains,  inter 
aliOf  the  following  clauses : — 

'*  333.  It  shall  be  lawful  for  the  Commissioners  from  time  to 
time  to  cause  any  of  the  streets  to  be  enlarged,  widened  or 
otherwise  improved,  and  any  new  streets  to  be  opened  up  and 
formed,  and  for  that  purpose  they  may  agree  with  tlie  owners 
of  any  lands  within  the  limits  of  this  Act  for  the  purchase  there- 
of, and  they  shall  reseU  any  parts  of  the  lands  so  purchased 
which  shall  not  be  wanted  for  such  purpose. 

*'  334.  The  Commissioners  may  fix  and  lay  down  the  line  of  any 
house  or  building  to  be  erected  or  re-erected  in  any  territory 
within  the  limits  of  this  Act,  after  the  date  at  whidb  this  Act 
shall  come  into  operation  within  such  territory,  and  may  re- 
quire such  house  or  building  to  be  set  back,  or  the  corner  there- 
of, where  such  house  or  building  is  at  the  comer  of  a  street, 
to  be  rounded  off  to  the  height  of  the  first  story  or  floor  at 
least,  and  in  such  manner  as  the  Commissioners  shall  direct 
for  the  purpose  of  widening  or  otherwise  improving  any  street ; 
provided  that  the  Commissioners  shall  make  full  compensation 
to  the  owner  of  any  such  house  or  building  for  any  loss  or  dam- 
age he  may  thereby  sustain  in  the  manner  provided  by  the  said 
Lands  Clauses  Consolidation  Acts. 

'*  335.  Within  fourteen  days  after  receiving  notice  in  manner 
provided  by  this  Act,  with  the  plan  showing  the  line  of  any 
house  or  building  proposed  by  the  person  intending  to  build  or 
rebuild  tbe  same,  the  Commissioners  may  signify  the  line 
which  they  shall  have  fixed  or  laid  down  for  such  house  or 
building. 

'*  336.  If  such  house  or  building  be  begun  or  erected  with 
any  line  different  from  that  fixed  and  laid  down  by  the  Com- 
missioners, they  may  cause  such  house  or  building  to  be  altered 
or  taken  down  as  the  case  requires,  and  the  expense  .incurred 
by  the  Commissioners  in  respect  thereof  shall  be  repaid  to  them 
by  the  person  failing  to  comply  with  the  provision  aforesaid, 
and  shall  be  recoverable  as  damages. 
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"337.  If  the  ConmliBsioDers  fail  to  signify  in  writing,  within 
fourteen  days  after  receiving  such  notice  and  plan  as  aforesaid, 
that  they  have  fixed  and  laid  down  a  line  different  from  the  line 
shown  on  such  plan,  the  person  giving  such  notice  may  not- 
withstanding anythingherein  contained,  proceed  to  build  or  rebuild 
the  house  or  building  therein  referred  to  according  to  the  line 
shown  on  such  plan,  provided  that  such  building  or  rebuilding 
be  otherwise  in  accordance  with  the  provisions  of  this  Act. 

"  338.  The  (commissioners  may  allow,  upon  such  terms  as  they 
think  fit,  any  building  within  the  limits  of  this  Act  to  be  set 
forward  for  improving  the  line  of  the  street  in  which  such  build- 
ing or  any  building  adjacent  thereto  is  situated.*' 

The  Commissioners,  on  20th  February  1871,  after  the 
street  committee  bad  inspected  the  street  and  considered 
the  plan  and  approved  of  the  proposed  operations,  sanc- 
tioned the  proposal,  and  allowed  Mr.  Grant  to  proceed 
with  his  building  upon  condition  that  he  would  bring  the 
street  to  the  proper  levels  and  relay  the  causeway  to  the 
satisfaction  oftheirsurveyor.  On  22d  February  Mr.Michie, 
one  of  the  pursuers,  wrote  to  the  Commissioners  expostu- 
lating with  them  for  coming  to  the  above  conclusion,  and 
stating,  '*  I  deny  the  right  of  the  Police  Commissioners 
thus  to  hand  over  any  part  of  Flourmill  Brae  to  Mr. 
Grant,  and  I  hereby  give  notice  that  legal  measures  will 
be  adopted  on  the  part  of  Mrs.  Michie  and  others  to  pro- 
tect their  rights  as  proprietors." 

To  this  letter  the  Commissioners  replied  as  follows  : — 

"  Dear  Sir,  — Your  letter  of  date  22d  ulto.  on  this  subject  has 
been  considered  by  the  Commissioners  of  Police,  and  the  advice 
of  their  law-agent  taken  on  the  point  raised  therein.  In  reply, 
I  am  to  inform  you  that  the  Commissioners,  in  fixing  the  line 
of  the  proposed  buildings,  performed  a  duty  imposed  on  them 
by  the  Police  Act,  and  that  they  cannot  interfere  in  questions 
between  private  parties  arising  out  of  these  proceedings." 

Mr.  Grant  in  the  meantime  continued  carrying  on  his 
building  operations,  and  on  8tb  January  1872  the  pur- 
suers raised  the  present  action,  and  pleaded — 

1.  The  defender,  David  Rait  Lyall  Grant,  having  unwarrant- 
ably encroacheil  upon  the  solum  of  the  public  street,  to  the 
great  prejudice  of  the  pursuers,  they  were  entitled  to  decree 
against  him  in  terms  of  the  conclusions  of  the  summons.  2.  The 
statements  and  pleas  of  the  defenders  being  unfounded  in  fact 
and  in  law,  the  defences  should  be  repelled  and  decree  pro- 
nounced in  terms  of  the  conclusions  of  the  summons. 

Pleaded  for  the  defender — 

1.  The  pursuers  had  no  right,  title,  or  legal  interest  to  insist 
or  prevail  in  the  present  action.  2.  the  pursuer's  statements 
were  not  relevant  or  sufficient  in  law  to  support  the  conclusions 
of  the  summons.  3.  The  action  was  excluded  by  moraf  taci- 
turnity, and  acquiescence  on  the  part  of  the  pursuers.  4.  The 
action  could  not  be  maintained,  in  respect  that  the  defender's 
buildings  had  been  constructed  upon  the  lines  and  in  accord- 
ance with  the  plans  approved  of  by  the  commissioners  acting 
under  the  Aberdeen  Police  and  Water  Act,  1862,  as  above 
mentioned.  5.  The  defender  was  entitled  to  absolvitor,  in  re- 
spect that  the  erection  of  his  buildings  upon  the  said  lines,  and 
and  in  acconlance  with  the  said  plans,  had  not  been,  and  would 
not  be,  productive  of  any  loss  or  damage  to  the  pursuers  or  their 
property,  but  had  been,  and  would  be,  a  great  public  improve- 
ment. 6.  At  all  events,  the  action  could  not  be  maintained, 
in  respect  that  the  defender's  operations  were  innocua  utili- 
talis. 

A  proof  was  allowed,  in  the  course  of  which  the  pur- 
suers led  evidence  to  show  that  the  value  of  their  pro- 
perty would  be  depreciated.  They  adduced  witnesses, 
who  stated  that  while  the  buildings  had  remained  with 
the  old  wide  curve,  all  their  shops  had  been  visible  from 
St.  Nicholas  street,  and  as  that  street  was  one  of  the  prin- 
cipal throughfarcs  in  Aberdeen,  they  had  derived  advan- 
tage in  consequence.     If,  however,  the  angle  was  made 


sharper  as  proposed  by  the  defender,  some  of  their  shofi 
would  be  hidden  from  view  by  the  buildings.  They  aln 
led  evidence  to  the  effect  that  their  property  wonld  1m 
darkened  by  the  defender's  buildings  encroaching  upon  the 
solum  of  the  space  before  their  property. 

The  Lord  Ordinary  (Gifford)  on  the  29th  March  1872, 
pronounced  the  following  interlocutor : — 

"Finds  that  the  defender,  David  Rait  Lyall  Grant,  had  andhii 
no  right  or  title  to  encroach  or  build  upon  any  part  of  the  ioltm 
of  the  street  called  Flour-Mill  Brae  Street  of  Aberdeen,  or  to 
erect  any  buildings  on  the  said  solum,  or  to  exdade  the  pur- 
suers from  the  full  use  and  enjoyment  thereof ;  and  to  tbii 
effect  finds  and  declares  in  terms  of  the  declaratory  oondaiioii 
of  the  libel,  and  decerns :  Finds  that  the  defender,  the  nii 
David  Rait  Lyall  Grant,  by  the  buildings  recently  erected  by 
him,  and  which  were  in  the  course  of  erection  when  the  praest 
action  was  raised,  has  encroached  upon  the  solum  of  the  nil 
street  called  Flourmill  Brae  Street  of  Aberdeen  ;  and  finds  tbt 
the  said  encroachment  is  injurious  to  the  property  of  thepamai 
situated  in  or  at  the  end  of  the  said  street ;  and  before  faither 
answer,  and  with  reference  to  the  views  stated  in  the  aonezad 
note,  a])points  the  case  to  be  enrolled,  that  the  decree  of  de- 
clarator and  findings  now  pronounced  may  be  applied,  and  the 
case  exhausted  ;  reserving  meantime  all  quesiionB  of  expenieL 
"  Note, — It  is  not  without  great  reluctance,  and  after  a  good 
deal  of  difficulty  and  hesitation,  that  the  Lord  Ordinaiy  b« 
found  himself  obliged  to  pronounce  the  decree  of  declarator  aai 
the  findings  contained  in  the  preceding  interlocutor. 

**The  questions  of  law  involved  in  &e  declarator  are  attended 
with  considerable  difficulty,  and  there  will  be  great  hardship 
if  the  defender  should  be  compelled  to  take  down  the  projeetiBg 
angle  of  his  building,  which  is  complained  of  as  an  eaaosA- 
ment.  On  the  other  hand,  however,  the  pursuers  are  entitled 
to  vindicate  their  absolute  rights,  and  the  defender  has  raiDy 
himself  to  blame  for  the  embarrassment  and  probable  ezpeue 
to  which  he  may  be  exposed. 

*'The  grounds  of  the  Lord  Ordinary's  judgment  are,  shortiy, 
the  following : — 

^'(1.)  The  Lord  Ordinary  holds  it  to  be  completely  proved  thai 
from  time  immemorial  the  line  of  Flourmill  Brae  Street  of  Alx^ 
deen,  at  and  opposite  the  pursuers'  property,  ran  in  a  carred 
'  line  represent^  by  the  blue  tint  on  the  plan.  No.  6  of  prooeK 
It  is  not  disputed  that  from  time  immemorial  the  whole  iptcc 
outside  that  curve  was  part  of  the  public  street,  and  was  csim- 
wayed  and  used  as  such.  This  was  not  serioosly  contested  hj 
the  defenders. 

"The  effect  of  this  curve  was  to  form  opposite  the  pomen' 
property  a  wide  or  bell-mouthed  entry  leading  from  FlooimiH 
Brae  into  Barnett's  Close,  and  to  give  to  the  pursuers'  property 
more  light  and  space  than  it  would  enjoy  if  the  curve  had  beei 
converted  into  a  projecting  angle  narrowing  the  street  at  thit 
place.  Among  other  advantages  which  the  pursuers'  property 
derived  from  the  curve  was  tibat  a  part  of  the  pursuers'  wart- 
most  shop  was  seen  by  |)ersons  passing  along  St.  NichaUs  Street 
and  looking  up  Flourmill  Brae  ;  and  as  St.  Nicholas  Street  ii 
one  of  the  chief  business  streets  of  Aberdeen,  it  is  said  to  be  of 
great  advantage  that  the  pursuers'  shop  could  be  seen  therefrum. 
*'  It  seems  to  follow  that  the  pursuers  have  rigjit  and  inter- 
est to  maintain  the  solum  oi  Flourmill  Brae,  and  to  prevent  any 
encroachment  thereon  unless  the  party  making  sndi  encrotch- 
ment  can  instruct  a  good  and  sufficient  right  to  do  so. 

"  (2.)  The  defender  purchased  his  property  in  1867  from  the 
Lord  Provost,  Magistrates,  and  Town-Council  of  Aberdeen. 
He  purchased  it  conform  to  a  signed  plan,  No.  1 1  of  proceii^ 
which  shows  precisely  the  curve  in  question  as  the  line  of  Flovr* 
mill  Brae  Street ;  and  in  the  disi)Osition  the  defendei's  subject 
are  described  as  bounded  on  the  south-east  and  south  '  by  tiK 
street  or  road  caUed  FlourmiU  Brae.'  Still  further,  the  defen* 
der*s  subjects  are  described  in  the  disposition  as  tinted  redupos 
the  signed  plan,  and  the  red  tint  terminates  with  the  curve  in 
question.  It  is  plain,  therefore,  that  the  defender,  by  bii 
title,  got  no  right  to  encroach  or  to  build  upon  any  portion  of 
Flourmill  Brae.  The  whole  solum  of  the  street,  that  is,  aU  out- 
side the  curve,  is,  both  by  description  and  by  plan,  ezdoded 
from  the  defender's  title.  All  this  is  quite  dear. 
**  (3.)  The  defender  got  no  ri^t,  and  oould  ftfe  no  i^t  from 
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the  CommiaBionen  of  Police  of  Aberdeen  to  encroach  and  build 
upon  the  M>/tfm  of  Flourmill  Brae  Street. 

^*  The  defender's  case  was,  to  a  large  extent,  rested  upon  the 
anihority  which  he  maintained  he  had  derived  from  the  Police 
Commissioners  acting  under  '  The  Aberdeen  Police  and  Water 
"Works  Act,  1862  ;*  and  there  is  certainly  a  great  deal  of  diffi- 
culty in  interpreting  some  of  the  clauses  of  that  Statute.  The 
proceedings  of  the  Police  Commissioners  are  not  very  regular, 
and  their  minutes  are  in  several  respects  inaccurately  expressed. 
It  appeared  in  evidence  that  at  least  some  of  the  Commissioners 
were  not  fully  aware  of  the  circumstances,  and  the  proceedings 
were  in  absence,  the  pursuers  of  the  present  action  not  being 
heard.  The  real  question,  however,  is,  whether  the  Commis- 
sioners, under  their  Statute,  had  power  to  make  over  to  the  de- 
fender, for  the  purpose  of  his  building  thereon,  a  portion  of  the 
solum  of  Flourxnill  Brae,  without  the  consent  of  the  pursuers,  or 
of  any  of  the  proprietors  of  that  street? 

'*The  Lord  Ordinary  thinks  the  Police  Commissioners  had 
no  such  power.  They  are  not  vested,  either  by  the  Statute  or 
otherwise,  with  the  solum  of  the  street.  The  vesting  clause 
merely  includes  paving  materials,  lamps,  etc.  They  can  only 
remove  obstructions,  that  is,  enlarge  the  solum  of  the  street,' 
by  paying  compensation ;  and  although  it  is  difficult  to  construe 
the  338th  section,  the  Lord  Ordinary  thinks  that  a  power  to 
allow  buildings  to  be  set  forward  does  not  iufer  a  power  to 
alienate  any  part  of  the  solum  to  the  prejudice  of  those  who 
have  formerly  enjoyed  it.  It  would  be  difficult  to  say  where 
such  a  power  would  end ;  and  if  under  the  338th  section  the 
Commissioners  could  substitute  for  the  wide  curve  which  the 
pursuers  beneficially  enjoyed  a  projecting  angle,  to  a  consider- 
able extent  obscuring  and  shutting  up  the  pursuers*  property, 
they  might  also  narrow  the  whole  street,  no  matter  by  what 
title  the  proprietors  held  it.  It  is  little  apology  that  by  way 
of  compensation  for  the  encroachment  upon  Flourmill  Brae  the 
defender  gave  as  much  or  more  ground  at  the  foot  of  Bametf  s 
Cloee.  TioB  is  virtually  improving  the  close  at  the  expense  of 
the  street,  and  the  Lord  Ordinary  cannot  find  warrant  for  this 
in  any  part  of  the  Statute.  On  a  construction  of  the  Statute, 
therefore,  the  Lord  Ordinary-  feels  himself  compelled  to  hold 
that  the  Commissioners  of  Police  could  not  make  over  to  the 
defender  a  portion  of  the  solum  of  Flourmill  Brae,  and  could 
not  give  the  defender  right  to  encroach  thereon. 

"  (4.)  It  is  clearly  proved,  and  indeed  is  not  disputed,  that 
the  defender  has  encroached  upon  the  solum  of  Flourmill 
Brae  Street  by  his  buildings,  erected  in  1871  and  1872.  There 
ia  some  difference  as  to  the  exact  extent  of  the  encroach- 
ment, arising  it  appears,  from  some  variation  between  the  build- 
ing as  executed  uid  the  original  plan,  but  the  discrepancy  is 
immateriaL  The  Lord  Ordinary  is  also  of  opinion  that  the 
encroachment  is  to  some  extent  injurious  to  the  pursuers, 
although  probably  the  pursuers  and  their  witnesses  have 
exaggerated  the  residting  injury. 

**  Lastly f  the  Lord  Ordinary  is  of  opinion  that  the  pursuers 
are  not  barred  by  anything  which  they  have  done  or  abstained 
from  doing,  or  by  anything  which  has  taken  place,  from  insist- 
ing in  the  present  action. 

"  Next  to  the  question  upon  the  Aberdeen  Police  Act,  the 
plea  of  bar,  or  of  acquiescence,  formed  the  most  important 
plea  relied  on  by  the  defender,  but  the  Lord  Ordinary  does  not 
think  the  plea  well  founded. 

'*  There  never  was  acquiescence  in  the  proper  sense  of  that 
term.  From  the  very  first  the  pursuers  objected  to  the  en- 
croachment. They  objected  strenuously,  and  their  objection  was 
never  withdrawn.  They  threatened  interdict  before  the  defen- 
der b^gan  to  build,  and  the  threat  of  interdict  was  never  with- 
drawn. The  defender's  plea  really  is,  that  because  the  pursuers 
threatened  an  interdict,  but  did  not  bring  it  for  three  months, 
they  are  now  barred  from  in  any  way  challenging  the  defender's 
illegal  encroachments.  But  this  is  carrying  the  doctrine  of 
acquiescence  further  than  has  ever  been  doAe.  Three  months ' 
delay  in  bringing  an  action — the  threat  of  an  action  never  being 
withdrawn — ia  hardly  consent  or  acquiescence.  Further,  the 
puraners  were  not  bound  to  take  out  an  interdict,  which  always 
or  often  involves  a  risk  of  being  found  liable  in  damages.  The 
ponnen  were  entitled  to  vindicate  their  rights  by  declarator, 
and  if  the  defender,  after  challenge,  went  on  with  his  building, 
he  did  so  at  hi*  olm  xisk. 


"  After  all,  supposing  the  date  of  the  challenge  only  9th  De- 
cember, being  the  date  of  Messrs.  Edmonds  and  Macqueen's 
letter,  the  utmost  sum  which  it  would  have  cost  to  put  the 
defender's  buildings  back  was  only  £200  accbrding  to  his  own 
witnesses,  and  this  is  less  than  the  damage  which  the  pursuers' 
witnesses  say  has  been  sustained  by  the  pursuers'  tenement.  It 
is  vain  for  the  defender  to  say  that  the  rounding-off  his 
building  by  the  old  curve  would  dislocate  his  whole  scheme 
of  building.  It  would  only  angle  off  two  rooms,  or  a  room  and 
closet  in  each  flat  of  the  back  tenement.  The  back  tenement 
is  roimded  at  the  corner  as  it  is,  and  it  would  have  been 
no  great  hardship  to  round  it  to  a  greater  extent  by  keeping 
the  line  of  the  old  curve  of  the  street.  Of  course  the  defender 
may  rail-off  as  his  own,  enclose  and  use  as  he  pleases,  the  com- 
pensation ground  which  he  proposed  to  throw  into  the  foot  of 
Barnett's  Close. 

"  Logically  perhaps  the  Lonl  Ordinary  should  have  ordained 
the  projecting  comer  to  be  taken  down  and  set  back.  He  has  a 
strong  impression,  however,  that  it  would  be  more  equitable 
and  more  for  the  interest  of  both  parties,  that  the  defender,  in- 
stead of  taking  down  the  projecting  comer,  should  make 
peciiniary  compensation  to  the  pursuers  for  any  injury  their  pro- 
perty has  sustained.  Having  in  view  a  possible  amicable  adjust- 
ment on  this  footing,  the  Lord  Ordinary,  while  pronouncing  the 
decree  of  declarator  and  the  findings  contained  in  the  preceding 
interlocutor,  has  quoad  ultra  continued  the  cause.  If  the  views 
of  the  Lord  Ordinary  are  well  founded,  the  pursuers  are  entitled 
to  expenses." 

The  defender  applied  for  leave  to  reclaim,  which  was 
granted. 

Argued  for  him-- 

CJnder  the  provisions  of  the  "  Aberdeen  Police  Act  "  1862, 
the  Commissioners  had  power  to  authorize  the  defender  to  carry 
out  the  operations  now  complained  of.  The  Commissioners  had 
power  given  them  to  "  set  back  "  houses  and  to  compensate 
the  owners  for  the  ground  thus  taken  from  them  and  thrown 
into  the  street.  They  had  also  power  to  "  set  forward  "  houses, 
and  in  that  case  they  did  not  require  to  get  compensation,  be- 
cause  they  represented  the  public,  and  would  be  satisfied  that 
there  was  an  advantage  gained  by  the  public  equivalent  to  the 
value  of  the  ground  given.  Here  more  ground  had  been  given  up 
than  was  taken,  and  moreover  the  street  was  greatly  improved. 

Argued  for  the  pursuers — 

The  pursuers  had  a  right  of  servitude  of  access  over  this  street, 
and  no  one  was  entitled  to  take  away  a  portion  of  the  solum  of 
the  street.  The  Commissioners  had  not  power  like  a  Dean  of 
Guild  Court.  The  defender's  construction  of  the  Act  of  1862 
is  one  which  would  entitle  the  Commissioners  to  do  anything 
they  liked  ;  surely  that  was  never  contemplated  by  the  framers 
of  the  Act.  Moreover,  the  pursuers  had  proved  that  they 
would  suffer  damage  from  the  operations  complained  of. 

At  advising — 

Lord  President. — The  parties  in  this  case  are  proprietors 
of  ground  adjacent  to  the  Flourmill  Brae  in  Aberdeen.  It  does 
not  appear  when  the  pursuers'  author  acquired  his  pro- 
perty, and  it  is  not  of  importance  in  the  present  question.  Mr. 
Grant  acquired  his  property  in  1867  from  the  Magistrates  of 
Aberdeen.  It  consists  of  an  irregular  piece  of  ground  of  con- 
siderable extent  situated  on  the  north  or  nortii-west  side  of 
FlourmiU  Brae,  which  was  occupied  when  Mr.  Grant  acquired  it 
by  a  mill  and  granary.  These  buildings  at  one  place  abutted  on 
Flourmill  Brae  in  an  inconvenient  manner  ;  and  it  was  part  of 
the  arrangement  between  the  Magistrates  and  Mr.  Grant  that 
this  portion  should  be  removed  within  five  years  after  his  entry. 
The  effect  of  this  was  to  make  the  breadth  of  Flourmill  Brae 
not  less  than  twenty-five  feet  at  any  part.  Mr.  Grant  desired 
to  make  a  certain  further  alteration  in  the  line  between  his 
property  and  the  street  represented  by  a  red  line  in  the  plan. 
This  could  not  be  done  without  authority  from  those  in  whom 
the  administration  of  the  public  streets  is  vested.  The  question 
is,  whether  he  has  obtained  such  authority,  and  if  so,  whether 
those  who  gave  him  such  authority  had  power  to  give  it.  This 
depends  on  the  construction  of  the  **  Aberdeen  Police  and  Water- 
worka^  Act,  1862."  It  is  said  by  the  pursuers  that  if  the  line 
sanctioned  by  the  Police  Commissioners  is  carried  oat|  and  if  the 
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buildings  on  Mr.  Grant's  property  are  advanced  to  that  line  as 
it  extends  along  Flourmill  Brae  and  a  street  without  a  name 
which  turns  from  it  at  right  angles  towards  the  left  in  going 
from  St.  Nicholas  Street,  the  effect  will  be  to  injure  their  pro- 
perty on  the  other  side  of  that  unnamed  street,  by  preventing 
people  going  along  St.  Nicholas  Street  from  seeing  the  property 
at  a  distance.  That  is  a  curious  kind  of  injury,  and  one  which 
seems  a  little  fancifuL  I  do  not  think  that  the  disadvantage 
can  be  very  great.  Looking  at  the  proposed  alterations  of  Mr. 
Grant,  with  reference  not  only  to  his  own  property  and  the 
street,  but  to  the  property  of  the  pursuers,  it  appears  that  Mr. 
Grant^s  proposal  as  sanctioned  is  a  great  improvement  to  the 
locality.  However,  this  does  not  enter  very  deeply  into  the 
question.  If  it  could  be  shown  that  the  change  sanctioned  by 
the  Police  Commissioners  was  injurious  to  the  public  or  a  dis- 
advantage to  the  street ;  or  even  if  it  could  be  shown  that  great 
injury  arose  to  one  or  more  proprietors,  there  would  be  room 
for  interfering,  but  on  other  grounds  than  those  stated  by  the 
pursuers. 

The  main  question  is.  Had  the  Police  Commissioners  power  to 
sanction  the  proposal  of  Mr.  Grant  ?  That  proposal  is  to  advance 
the  buildings  in  Flourmill  Brae  at  one  place,  but,  in  compensation, 
to  throw  into  the  street  at  another  place  a  considerable  portion 
of  what  had  been  Mr.  Grant's  property. 

It  is  said  that  the  proceedings  of  the  Police  Commissioners, 
even  supposing  them  to  have  power  under  their  Statute,  were 
not  regidarly  carried  through.  X  do  not  attach  any  importance 
to  that  objection.  By  their  minute  the  Police  Commissioners 
very  distinctly  signify  their  approval  of  the  proposed  plans,  and 
that  is  all  that  is  necessary. 

The  question  then  is,  Have  they  power  to  allow  a  proprietor 
in  Mr.  Grant's  position  to  occupy  a  portion  of  the  solum  of  the 
street  in  one  place,  and  to  require  him  at  the  same  time  to  set 
back  his  buildings  at  another  place,  for  the  purpose  of  improving 
the  street. 

There  are  two  portions  of  the  Statute  which  run  a  good  deal^ 
into  one  another.  The  24th  part,  beginning  with  sect.  277, 
relates  to  the  construction  and  maintenance  of  sewers.  In  section 
296  it  is  required  that  *'  before  beginning  to  build  any  new  house 
or  building,  or  to  rebuild  any  existing  house  or  building,  within 
the  limits  of  this  Act,  the  person  intending  to  build  or  rebuild 
such  house  or  building  shall  give  to  the  Commissioners  notice 
thereof,"  accompanied  with  a  plan  showing  the  level  at  which 
the  foundation  is  proposed  to  be  laid,  "by  reference  to  some 
level  ascertained  under  the  direction  of  the  Commissioners,  and 
also  showing  the  line  of  the  proposed  new  house  or  building  in 
reference  to  the  line  of  the  front  of  the  adjoining  buildings  on 
both  sides."  This  part  of  the  Statute  goes  on  to  provide  what 
the  Commissioners  are  to  do  with  regard  to  the  levels,  having 
in  view  the  drainage  ofthe  house  in  relation  to  the  drainage  of  the 
entire  street.  But  the  notice,  besides  showing  the  level,  is  also 
to  show  **  the  line  of  the  proposed  new  house  or  building  in  re- 
ference to  the  line  of  front  of  the  adjoining  buildings  on  both 
sides."  That  part  of  the  notice  is  of  no  use  in  reference  to  the 
levels  or  drainage,  and  is  introduced  plainly  with  reference  to 
the  next  part  of  the  Statute,  the  25th,  which  begins  with  section 
307,  and  relates  to  the  paving,  maintaining,  forming,  naming, 
and  improving  streets.  That  part  is  subdivided  into  smaller 
divisions,  with  various  headings.  One  of  these  is  "  improving 
the  lines  of  streets,  and  removing  obstructions."  It  is  under 
this  last  set  of  clauses  that  the  question  before  us  immediately 
occurs.  In  some  of  these  clauses  reference  is  made  back  to  the 
notice  required  by  sect.  296.  Section  333  empowers  the  Commis- 
sioners from  time  to  time  to  cause  any  of  tiie  streets  to  be  en- 
larged, widened,  or  otherwise  improved. 

Section  334  empowers  them  to^reads  section).  Here  then 
the  Commissioners  are  empowered  to  interfere  with  the  pro> 
perty  of  an  owner  for  the  purpose  of  widening  or  im- 
proving the  street.  The  Commissioners  may  require 
him  to  **  set  back  "  his  building,  which  plainly  means  to  build 
within  the  outside  line  of  his  property.  Very  properly, 
compensation  is  required  to  be  given  in  such  oases.  By  sect. 
335  the  Commissioners  may  signify  the  line  fixed  by  them 
within  fourteen  days  after  receiving  notice.  Sect.  336  gives 
a  very  important  power  to  the  Commissioners.  No  building 
ean  take  place  without  notice  to  them,  and  if  anything  ia 
done  without  that  notice,  it  may  be  undone.      Section  337 


allows  the  owner  to  proceed  if  the  ComnissioneTS  fail  to  agmij 
within  fourteen  days  after  the  notice  a  line  different  from  tiieliat 
shown  in  the  plan  submitted  to  them.     Then  comes  aect  338, 
which  is  the  one  of  greatest  importance  in  the  present  qnestiim. 
It   is  in  these  words  : — "  The  Commissioners  may  allow,  upon 
such  terms  as  they  think  fit|  any  building  within  the  limits  cl 
this  Act  to  be  set  forward  for  improving  the  line  of  the  street  is 
which  such  building  or  any  building  adjacent  thereto  is  situated." 
It  appears  to  me  that  this  clause  is  the  counterpart  of  sect  334. 
In   sect.  334  the  Commissioners  are  empowered  to  require  as 
owner  to  set  back  ;  by  sect  338  they  are  entitled  toallow  bun  tostt 
forward  his  house.     What  is  the  meaning  in  these  two  sectiooi 
of  **  set  back  "  and  "  set  forward  ?  "     The  natural  meaning  is  to 
construe  them  with  reference  to  the  line  of  boundary  between 
the  private  property  and  the  street.     It  can  hardly  be  the  mess- 
ing of  sect.  334  that  they  can  require  an  owner  to  set  back  hit 
building  only  within  the  limits  of  the  street  so  as  to  bring  ii 
within  his  ovm  boundary.     There  would  be  no  need  for  an  enact- 
ment to  this  effect,  and  certainly  no  need  of  compensation  to  ths 
owner.  The  Commissioners  wouldjmerely  be  checking  an  enorosdu 
ment.     Certainly,  therefore,  sect.  334  must  be  intended  to  give  a 
power  to  make  the  owner  retire  within  the  bonndaryjof  his  pnv 
perty.     Again  :  does"  set  forward  "mean  that  an  owner  who 
has  not  bmlt  up  to  the  extreme  verge  of  his  property  may  be 
allowed  to  come  up  to  the  verge  on  such  terms  as  the  Commis- 
sioners may  think   fit  ?      Every  owner  is  entitled  to  oome  up 
to  his  own  boundary,    and  surely  it  would  be  most  nnreasoo- 
able  that    a  man  should    not  be   allowed  to   do   this  except 
on  such    terms  as  the    Commissioners   may    think   fit     Thf 
clause  is  susceptible  of  only  ene  other  meaning.     If  **  set  for- 
ward "  does  not  mean  to  set  forward  up  to  the  limits  of  the 
owner's  property,  it  must  mean  to  set  forward  beyond  the  limits 
of  the  owner's  property.     That  is  the  construction  contended  for 
by  Mr.  Grant,  and  not  only  do  I  think  that  it  is  the  necessary 
meaning  of  the  words,  but  that  the' power  conferred,  although  it 
is  one  of  an  important  kind,  and  requiring  to  be  exercised  with 
great  discretion,  is  not  unreasonable.     This  very  case,  as  we  see 
from  the  pictures  in  process,  suggests  a  singularly  good  occasioD 
for  the  exercise  of  the  power.     Why  should  not  the  iiregularitiei 
in  a  line  of  street  be  corrected  by  putting  back  the  property 
of  one,  and  putting  forward  the  property  of  another  ?     Keeping 
in  view  the  object  of  the  clause, — ^the  improving  of  the  street 
— this,  necessarily  imports  that  in  the  one  case  the  street  must 
be  encroached  on,  and  in  the  other  private  property  invaded. 
Mr.  Grant  says— *' Allow  me  to  encroach  upon  the  street  at  the 
comer  where  Flourmill  Brae  turns  to  the  left;  I  shall  leare, 
notwithstanding  the  encroachment,  a  broad  and  handsome  street; 
and  further  on  to  the  north  I  shall  surrender  you  a  piece  of 
ground  which  will  enable  you  to  wideu  and  improve  the  street 
there."     This  is  very  like  the  case  contemplated  by  sect.  338. 
I  am  therefore  unable  to  concur  with  the  Lord  Ordinary.    I 
think  that  the  proceedings  were  quite  within  the  statutory  powen 
of  the  Commissioners. 

It  is  said  that  if  this  is  allowed  it  would  be  difficult  to  say  where 
the  power  is  to  end.  It  is  said  that  the  whole  buildings  along 
a  line  of  street  might  be  advanced  several  feet  into  the  street ; 
and  various  otJier  suppositions  are  made.  The  answer  is  thst 
Commissioners  acting  under  a  Statute  are  not  likely  so  to  exercise 
their  powers.  Such  proceedings  would  be  a  flagrant  abuse  of 
their  powers.  But  if  they  did  act  thus,  they  are  liable  to  be 
restrained  by  this  Court.  They  would  not  be  exercising  statu- 
tory powers  for  statutory  purposes,  viz.,  the  forming  and  im- 
proving of  the  street.  Where  it  is  shown  that  the  power  is 
being  exercised  for  a  different  purpose,  or  to  the  effect  of  doing 
something  which  is  the  reverse  of  improving  the  street,  the 
Commissioners  may  be  restrained.  And  I  am  not  prepared  to 
say  that  there  might  not  be  a  case  of  individual  hardship^ 
especially  where  no  power  of  compensation  existed,  in  which  the 
Conunissioners  might  not  be  restrained.  I  do  not  think  that  a 
street  could  be  so  altered  as  to  do  material  or  irreparable  damage 
to  an  owner.  If  any  such  case  arises,  it  will  be  dealt  with 
according  to  the  well  established  principles  of  equity.  Here  I 
see  no  grounds  for  interfering  with  the  discretion  of  the  Com- 
missioners. 

Lord  Deas.— The  Statute  25  and  26  Vioi  cap.  203  oonfeis 
on  tiie  Police  Commissioners  of  Aberdeen  ^  variety  pf  poweis 
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street!  and  buildings  with  a  iriew  to  the  improvement  of 
own.  In  1867  the  Magistrates  and  Council  of  Aber- 
iold  to  Mr.  Grant  the  site  of  an  old  flourmill  situated  at 
Drner  of  a  street  called  Flourmill  Brae,  taking  him  bound 
love  an  angle  which  projected  into  that  street  so  that  it 
1  be  at  no  part  less  than  25  feet  broad.  Mr.  Grant  got  a 
prepared  by  Mr.  Soutar,  architect,  according  to  which  it 
roposed,  besides  removing  the  angle,  to  improve  the  streets 
irther  by  keeping  the  rounded  corner  of  lie  new  building 
JT  back  than  formerly,  from  the  purauer's  property  on 
de,  and  bringing  that  comer  further  forward  than  formerly 
Plourmill  Brae — ^the  result  being  to  throw  into  the  street  on 
le  considerably  more  ground  than  was  taken  from  it  on 
ther.  This  plan  was  sanctioned  by  the  Police  Commis- 
a,  and  is  obviously  enough  a  public  improvement,  but  was 
ed  toby  an  adjacent  proprietor,  Mr.  Michie,  as  injurious 
property  and  not  falling  within  the  powers  of  the  Police 
lissioners. 

)  Statute  in  question  contains  a  variety  of  provisions  tend- 
show  that  it  was  thought  expedient  by  those  who  framed 
put  into  the  hands  of  the  Commissioners  large  powers 
i  view  to  enable  them  to  improve  the  town.  In  particu- 
e  338th  section  entitles  the  Commissioners  to  require  any 
or  building  •*  to  be  set  hack  "  "  for  the  purpose  of  widen- 
otherwise  improving  any  street "  : — (full  compensation 
to  be  made  to  the  owner) : — and  the  338th  section  em- 
s  the  Commissioners  to  **  allow  upon  such  terms  as  they 
fit  any  building  within  the  limite  of  this  Act  to  be  set 
-d  for  improving  the  Une  of  the  street.*' 
V  I  agree  with  your  Lordship  in  the  chair  that  the  words 
ack  "  and  "  set  forward  '*  obviously  mean  to  set  back  from 
reet  or  forward  upon  the  street  from  which  it  necessarily 
B  that  the  commissioners  may  in  some  cases  allow  a  pro- 
r  to  appropriate  a  portion  of  the  aolvtm  of  the  street  if 
I  to  be  a  means  of  improving  the  street, 
it  has  been  argued  to  us,  and  the  Lord  Ordinary  has  held, 
tie  Conmiissioners  cannot  require  a  building  to  be  set  back 
it  giving  compensation,  in  money,  and  that  setting  for- 
ipon  the  street  cannot  be  allowed  at  all,  because  that 
be  an  alienation  by  the  Commissioners  of  pubUc  property, 
irdship  says  that  a  power  to  allow  buildings  to  be  set  for- 
loes  not  infer  a  power  to  alienate  any  part  of  the  solum 
>rejudiceof  those  whobave  formerly  enjoyed  it."  Here  and 
le  other  passages  of  his  note,  the  Lord-  Ordinary  mixes  up 
QTerent  things,  — viz.  (1st)  the  alienation  of  part  of  the  solum 
rtreet,  and  (2d)  prejudice  to  those  who  formerly  enjoyed 
3  of  what  is  so  alienated. 

alienation,  however,  as  has  just  been  observed,  is  a 
iry  result  of  the  setting  forward.  The  prejudice  is  a  differ- 
tter  which  may  or  may  not  follow.  For  surely  it  is  at  least 
e  to  alienate  part  of  the  solum  of  the  street  without  in- 
anybody.  The  gain  may  exceed  the  loss  : — particularly 
ere  there  is  more  to  be  added  to  the  solum  of  the  street 
3  be  taken  from  it. 

le  Commissioners  are  entitled  to  set  back  a  building  on 
compensation  in  money,  can  they  not  do  the  same  thing 
ing  some  other  equivsdent?  The  338th  section  bears 
le  Commissioners  may  allow  a  building  to  be  set  forward 
such  terms  as  they  think  fit."  Can  they  not  then  allow 
ling  to  be  set  forward  in  one  part  upon  condition  that  it 
e  set  back  in  another  part?  To  ignore  an  arrangement  of 
ind  would  be  to  defeat  the  obvious  purpose  for  which 
owers  were  conferred  on  them.  If  the  Commissioners 
)  abuse  their  powers,  this  Court  might  and  would  inter- 
restrain  them  ;  for  it  by  no  means  follows  that  because 
m  lawfully  do  a  reasonable  thing  they  could  lawfidly  do 
sasonable  thing. 

[>r  instance,  a  particular  individual  could  show  that  a  pro- 
operation  would  cause  substantial  injury  to  his  property, 
>  means  say  that  it  would  be  a  sufficient  answer  to  say 
though  injurious  to  him,  it  would  be  advantageous  to  the 
Here  I  find  no  trace  of  anything  of  that  kind.  There 
ibstantial  injury  inflicted.  On  the  contrary,  the  locality 
I  properties  will  be  improved.  It  is  true  that  in  coming 
irmiU  Brae,  from  St.  Nicholas  Street,  one  of  Mr.  Michie*s 
bop  windows  will  not  come  quite  so  soon  into  view  as  it 
ore.    Bat,  on  the  other  hand,  the  street  or  lane  in  front 


of  that  window,  and  which  leads  round  the  other  side  of  his 
property,  will  be  widened  and  improved.  What  the  architects 
examined  differ  about^  is  not  matter  of  fact,  but  matter  of 
opinion,  and  that  difference  is  really  not  in  skilled  opinion,  but  in 
matters  which  anybody  who  looks  at  the  plans  can  judge  of  just 
as  well  as  they  can  do.'  I  am  satisfied  that  the  pursuers'  objec- 
tions are  much  too  shadowy  to  entitle  them  to  succeed  in  this 
declarator,  and  I  agree  with  your  Lordship  that  there  ought  to 
be  decree  of  absolvitor. 

Lord  Ardmillan  concurred. 

The  following  interlocutor  was  pronounced  : — 

"  Recall  the  said  interlocutor :  Sustain  the  defender's 
fourth  plea  in  law :  Assoilzie  the  defender  from  the  conclusions 
of  the  summons,  and  decern  :  Find  the  defender  entitled  to  ex- 
penses ;  allow  an  account,"  etc. 

Act^  Watson,  Asher  ;  M'Ewen  and  Garment,  Agents. 
— Alt.  Solicitor-General  (Clark),  Q.C.,  Balfour,  Robertson ; 
Tods,  Murray,  and  Jamieson,  W.S.  Agents, — M.  Ckrh 


November  9,  1872. 

SECOyp  DIVISION. 

Robert  Eraser  Smith,  Appellant^  v.  The  Kilmarnock 

Gas-light  Company,  Respondents, 

Lease — Subject — Sequestration — RetenUon — Liquid  and  Illiquid 
— ^Where  the  tenant  of  a  small  piece  of  ground  with  appliances 
for  working  up  the  refuse  of  an  adjacent  factory,  and  with 
a  right  under  his  lease  to  the  supply  of  the  whole  of  such 
refuse  produced,  refused  to  pay  the  agreed  on  rent,  and  resisted 
a  petition  for  sequestration  for  rent  on  the  ground  that  the 
refuse  had  been  improperly  withheld — Held  that  the  defence 
was  relevant,  but,  upon  consideration  of  a  proof,  that  the 
tenant  had  not  made  out  his  case,  and  decemiture  against 
him  accordingly. 

This  was  an  appeal  from  tbe  Sheriff-court  of  Ayrshire  at 
Kilmarnock  in  a  petition  for  sequestration  for  rent  brought 
by  the    Kilmarnock   Gas-light   Company   against  their 
tenant,  Robert  Fraser  Smith,  the  appellant. 
The  terms  of  the  lease  founded  on  were — 

''The  parties  following,  namely,  *  The  Kilmarnock  Gas-light 
Company,*  of  the  first  part,  and  Robert  Smith,  son  of  William 
Smith,  manager  of  the  Hurlford  fire-clay  works,  of  the  second 
part,  have  entered  into  the  lease  under  written,  that  is  to  say, 
the  said  first  party  hath  let,  and  hereby  lets,  to  the  said  second 
party  and  his  heirs,  but  expressly  excluding  assignees  and  sub- 
tenants, whether  legal  or  voluntary,  without  the  written  consent 
of  the  said  first  party  being  had  thereto,  All  and  Whole  that 
piece  of  ground  adjoining  to  the  Company's  works  at  Kilmarnock, 
as  the  same  was  let  to  and  occupied  by  William  M'Lintock, 
manufacturer,  Glasgow,  under  lease  which  expired  at  the  term 
of  Whitsunday  of  this  present  year,  with  right  to  the  whole  of 
the  ammoniacal  liquor  and  tbe  tar  which  shall  flow  into  the 
tenant's  cistern  produced  and  arising  from  the  Company's  works 
in  their  operations  of  making  gas,  and  that  for  the  period  of  ten 
years,  subject  to  the  break  iSter  mentioned,  from  the  term  of 
Whitsunday  of  this  year,  it  being  hereby  stipulated  that  the  tar, 
after  being  distilled  by  the  tenant,  shall  be  returned  by  him  to 
the  Company,  as  was  done  by  the  former  tenant,  and  that  the 
tenant  shall  thereafter  receive  back  again  what  the  Company  do 
not  require  for  the  heating  of  their  retorts,  or  otherways  con- 
nected with  the  works :  For  which  causes,  and  on  the  other 
part,  the  said  Robert  Smith,  and  with  and  for  him  tbe  said 
William  Smith  as  his  cautioner  and  full  obligant,  bind  and 
oblige  themselves,  conjunctly  and  severally,  their  heirs  and  suc- 
cessors, to  make  payment  to  the  said  first  party  of  the  annual 
fixed  rent  of  £130  sterling,  and  that  by  equal  portions  at  f  wo 
terms  in  the  year,  Martinmas  and  Whitsunday ,beginning  the  first 
term's  payment  thereof  at  Martinmas  1860,  and  the  next  at 
Whitsunday  1861,  and  so  on,  at  these  terms  during  the  sub* 
nitence  of  the  leaae,  with  the  intereit  of  each  term^  payment 
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at  the  rate  of  five  per  cent,  from  the  time  the  same  falls  dne 
and  until  paid.  ** 

The  stipulated  rent  of  £130  was  regularly  paid  up  to 
Whitsunday  1868.  The  half-year's  rent  due  at  Martinmas 
1868  was  unpaid,  and  the  petition  for  sequestration  was 
presented  on  19th  January  1869.  It  prayed  the  Sheriff, 
in  ordinary  form,  to  sequestrate  the  appellant's  effects  on 
the  premises  subject  to  the  petitioners'  hypothec, 

**in  security  and  for  payment  of  the  rent  of  said  subjects, 
being  £130  for  the  current  year  ending  at  Whitsurday  1869, 
due  at  Martinmas  1868  and  Whitsunday  1869,  by  equal  portions, 
with  interest  and  expenes  ;  and  to  grant  warrant  for  i^elling  the 
said  effects  liable  to  the  petitioners'  hypothec  as  aforesaid,  or  as 
much  thereof  as  will  satisfy  and  pay  the  said  rent,  interest,  and 
expenses,  the  term  of  payment  being  always  first  come  and 
byegone  as  regards  the  second  half  or  moiety  thereof,  to  become 
due  at  Whitsunday  1869." 

The  defence  stated  was  a  denial  of  resting-owing  any 
portion  of  the  sum  sued  for;  and  it  was  ^plained  that 
the  appellant,  in  terms  of  the  lease  founded  on,  and  which 
was  itself  referred  to  for  its  tcTms,  in  respect  of  a  fixed 
yearly  rent  of  £130,  was  entitled  to  the  whole  of  the 
ammoniacal  liquor  and  tar  produced  and  arising  from  the 
company's  works  in  their  operations  of  making  gas,  but 
that  he  had  not  received  the  subject  leased,  in  respect  the 
petitioners  claimed  the  right,  and  had  exercised  it,  of 
diverting,  for  purposes  of  their  own,  large  quantities  of 
the  tar  and  ammoniacal  liquor  to  which  the  respondent 
was  entitled,  and  that  by  means  of  underground  pijjes,  or 
concealed  communications,  whereby  the  tar  or  liquor  was 
diverted  from  the  respondent. 

Consignation  was  thereafter  made  and  the  record  closed. 

The  gas  company,  petitioners  in  the  inferior  Court, 
pleaded — 

1.  The  defender  had  neither  set  forth  any  sufficient  or  relevatt 
ground,  nor  did  any  sufiBcient  or  relevant  ground  exist  for  his 
refusing  to  pay  the  rent  claimed.  4.  The  defender  was  not 
entitled  to  resist  implement  of  his  liquid  and  unambiguous  obliga- 
tion to  pay  the  rent  claimed  from  him  on  any  of  the  grounds 
stated  in  defence,  even  though  an  action  had  been  raised  by 
him  for  the  purpose  of  constituting  his  alleged  counter-claim. 

The  appellant  pleaded — 

The  defender  not  having  received  the  ammoniacal  liquor  and 
the  tar  to  which  he  was  entitled  under  the  lease,  was  not  bound 
to  pay  the  rent  sued  for,  and  should  be  assoilzied  with  costs,  re- 
serving all  his  claims  against  the  pursuers. 

On  3d  November  1869  the  Sheriff- substitute  (Mure) 
pronounced  the  following  interlocutf)r : — 

'*  Repels  the  pursuers'  first  additional  plea  in  law,  in  so  far  as 
it  denies  the  relevancy  of  the  defender's  allegations  to  infer  the 
right  of  withholding  payment  of  any  term's  rent,  pro  (a)Uo  of 
the  value  of  the  amount  of  crude  products  stipulated  under 
the  lease  to  be  furnished  during  the  term  in  question,  but  with- 
held :  Reserves  said  plea  to  all  other  effects :  Allows,  before 
answer,  a  proof  to  the  parties  of  their  several  averments  as  to 
the  alleged  undue  withholding  or  abstraction,  and  as  to  the 
arrangement  of  the  gas  company's  works,  their  communication 
with  the  'tenant's  cistern,'  and  the  position  of  the  latter,  all  in 
their  relation  to  one  another  and  as  parts  of  a  going  concern  at 
the  time  the  contract  was  made,  and  to  both  parties  a  conjunct 
jproof. 

"Note. — .  .  .  A  more  specific  allegation  would  have  been 
•desirable  as  to  how  far  the  products  said  to  bear  so  great  a 
j>roportion  in  value  to  the  amount  of  said  half-year's  rent  had 
.been  withheld  during  its  currency. 

"Tliis  is  noticeable,  because  however  the  plea  of  simple  re- 
iention  for  damages  in  withholding  throughout  past  terms 
sadf^t  be  good  in  defending  payment,  it  might  be  questioned 


how  far  the  ground  the  defender  takes  in  refusing  payment  pro 
tanto  of  subject  withheld  is  good  where  the  subject  ia  not  allied 
withheld  for  the  term  for  which  rent  is  claimed.  This  is  notleed 
in  view  of  the  question  being  left  at  present  open,  how  far  the 
defender's  plea  in  law, — that  withholding  of  the  subject  entitlcf 
him  to  withhold,  pro  tanto  of  the  value  withheld,  his  rent, — ^will 
entitle  him  to  go  back  upon  the  amount  of  crude  products  with- 
held during  other  terms  than  that  for  which  payment  of  rent  ii 
in  question. 

'*So  far  as  these  should  have  been  fiumished  during  the  term 
for  which  rent  is  claimed,  it  would  be  difficult  to  state  a  stronger 
ground  for  refusing  to  pay,  than  that  a  part  of  the  aubject  stapn- 
lated  in  the  lease,  consisting  of  raw  iruiterial,  to  the  operating 
upon  which  presumably  the  other  part  of  the  subject  leased, 
consisting  of  the  occupation  of  premises,  is  in  some  measure  sub- 
sidiary, had  been  to  considerable  amount  withheld." 

The  Sheriff  (Campbell),  on  appeal,  recalled  this  inter- 
locutor, and  opened  up  the  record,  and  remitted  to  the 
Sheriff-substitute. 

Tlic  appellant  thereafter  was  allowed  to  amend  his 
record  and  to  extend  his  averments  of  abstraction  to  the 
whole  of  the  years  from  Whitsunday  1867  to  Whitsunday 
1869,  being  the  year  for  which  sequestration  was  craved 
and  the  year  preceding. 

On  22d  June  1870  the  Sheriff-substitute  (Anderson) 
sustained  the  defences  to  the  effect  of  allowing  the  de- 
fender a  proof,  before  answer,  of  his  avermentF,  that  since 
Whitsunday  1867  the  pursuers  had  clandestinely  with- 
held large  quantities  of  the  ammoniacal  liquor  aud  tar 
which  they  were  bound  to  send  him,  and  that  the  quality 
of  the  diminished  supply  had  been  wilfully  deteriorated. 

He  added  in  his  note  to  this  interlocutor — 

"  It  must  be  conceded  that  if  the  contract  between  the  parties 
were,  in  the  true  and  proper  sense  of  the  term,  a  leaee,  and  tint 
the  rent  was  unpaid,  the  action  could  not  be  resisted  on  the 
ground  of  any  illiquid  claim  of  damages  competent  to  the  teoani 
The  Sheriff-substitute,  however,  may  at  once  say  he  does  not 
view  it  in  that  light.  In  fomi  it  is  so,  but  in  substance  sod 
reality  it  partakes  far  more  of  the  contract  of  sale.  No  dooM 
a  small  patch  of  ground,  or  yard,  adjoining  the  gas-works  is 
leased  from  the  pursuers,  to  enable  the  defender  to  cany  on  hit 
chemical  operations ;  but  the  real  and  substantial  subject  of  the 
contract  is  the  supply  of  the  crude  products  of  gas  coal,  which 
the  pursuers  bound  themselves  to  furnish  to  the  defender,  and 
without  which  the  yard  would  be  utterly  valueless  to  him. 
That  this  was  the  pursuers'  own  understanding  is  perfectiy 
clear,  from  the  four  recei))ts  produced,  Nos.  9,  10,  11,  and  12, 
all  of  which  bear  *  for  half-year's  rent  of  ammonia<»l  liquor  and 
tar ; '  the  yard  is  never  mentioned.  It  is  clearly  an  unusual 
expression  to  talk  of  renting  ammoniacal  liquor,  but  unqnei- 
tiouably  the  defender  paid  tiie  pursuers  £130  a  year  for  the 
supply  of  liquor  and  tar,  and  for  nothing  else.  The  contract  was 
for  ten  years  from  Whitsunday  1860,  and  has  oonsequently  josfc 
expired.  It  is  only  since  Whitsunday  1867  that  ^e  defender 
alleges  the  subject  matter  of  the  contract  has  been  in  great 
measure  withheld,  and  the  quality  of  that  portion  actually  given 
much  deteriorated  by  the  admixture  of  water,  and  otherwayi. 
Whenever  he  discovered  this  he  resisted  payment  of  what  he 
considers  the  contract  price  of  the  goods  supplied,  or  of  what 
the  pursuers  call  his  rent.'' 

After  proof  had  been  led  at  great  length,  the  Sheriff- 
substitute,  on  4th  January  1872,  found  that  the  respon- 
dent had  failed  to  prove  that  the  petitioners,  since  1867, 
had  clandestinely  withheld  large  quantities  of  tar  and  am- 
moniacal liquor  which  they  were  bound  to  send  him,  and 
that  the  quality  of  the  diminished  supply  had  been  wil- 
fully deteriorated;  he  therefore  decerned  against  the 
respondent  in  terms  of  the  prayer  of  the  petition ;  autho- 
rized the  petitioners  to  uplift  the  consigned  money,  and 
allowed  them  to  give  in  an  account  of  expenses,  etc 

The  Sheriff  adhered  on  appeal.  The  reqtondent,  Itr. 
Smith,  appealed  to  the  Court  of  Session. 
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Authorities  for  the  appellant  : — Ersk.  iii  3.  86;  Taylor 
V.  Forbes,  2d  Dec.  1830,  ante,  voL  iii  p.  67 ;  Kerr  v.  Dundee 
3as  Light  Company,  18th  Jan.  1861,  ant^,  voL  xxxiii.  p. 
170  ;  Johnstone  v,  Robertson,  Ist  March  1861,  ante,  voL  xxxiii. 
[».d35. 

Argued  for  the  respondent — 

If  this  contract  was  a  lease,  then  retention  was  not  competent 
by  reason  of  an  illiquid  claim  of  damages.  If  it  was  not  a  lease  but 
a  contract  of  sale,  then  there  could  be  no  hypothec,  and  seques- 
tration was  incompetent — Tennent  v.  Cattems,  12th  May  1835, 
House  of  Lords,  antej  vol.  viL  p.  525.  But  no  objection 
was  made  to  the  relevancy  of  the  process.  It  must  therefore 
be  taken  on  the  footing  of  lease.  If,  then,  the  proper  subject 
of  the  lease  was  not  given,  the  tenant  might  throw  up  his  lease 
and  claim  damages— Bargaddie  Coal  Co.  v.  Wark,  22d  Nov. 
1860,  anU,  vol.  xxxii.  p.  19.  He  was  not  entitled  to  continue 
in  i)ossession  under  his  lease,  and  yet  withhold  his  rent.  The 
defence,  therefore,  was  irrelevant,  and  a  proof  should  have 
been  refused — Gordons.  Suttie,  13th  July  1826,  4  Mur.  86; 
Hunter  on  Landlord  and  Tenant,  voL  ii.  p.  265,  et  seq. ; 
Fortune  r.  Dods,  3d  February  1864,  ante,  voL  xxvi.  p.  213, 

At  advising — 

Lord  Justicb-Clerk. — ^This  case  presents  itself  to  us  under  a 
somewhat  novel  aspect.  The  original  petition  is  one  for  seques- 
trstion  in  security,  and  for  payment  of  rent  for  the  year 
ending  Whitsunday  1869,  and  so  far  as  I  can  see,  nothing  was 
done  in  the  course  of  the  proceedings  to  extend  its  application. 
We  have  therefore  no  question  before  us  excepting  this,  whether 
the  prayer  of  the  petition  ought  to  have  been  granted. 

The  lease  is  in  itself  a  somewhat  peculiar  one.  It  is  a  lease 
of  a  certain  piece  of  ground  adjoining  the  Kilmarnock  gas 
works.  The  subject  is  a  heritable  subject,  but  it  is  let  with  the 
right  to  the  whole  ammoniacal  liquor  and  tar  "  which  should  flow 
into  the  tenant^s  cistern,  produced  and  arising  from  the  Com- 
pany's work  in  their  operations  of  making  gas.  The  tenant,  on 
the  other  hand,  undertakes  to  pay  the  annual  fixed  rent  of  £130, 
and  to  return  the  distilled  or  boiled  material  to  the  peti- 
tioners' works.  Now  it  should  be  remarked,  in  the  first 
place,  that  the  rent  is  to  be  uniform  and  constant ;  and  it  cer- 
tainly occurs  to  me  that  in  the  expectation  of  parties  the  supply 
was  also  to  be  uniform.  There  is,  however,  no  guarantee  that 
there  shouldjbe  any  specific  amount  supplied,  but  only  that  that 
amount  which  was  produced  should  be  conveyed  to  the  respon- 
dent's tank.  There  is  no  restriction  on  the  mode  of  working  the 
process  of  gas-making  or  on  the  machinery  to  be  used  ;  but 
the  landlord  was  not  entitled  capriciously  or  fraudulentiy  to 
diminish  the  amount  of  refuse  produced.  The  gas  company 
could  not  utilize  these  secondary  products  themselves  under 
their  company  contract,  while  on  the  other  hand  the  tenant 
found  considerable  advantage  in  getting  the  use  of  them,  as  is 
proved  by  his  demand  in  this  case.  In  fact  the  lease  was  a 
favourable  contract  for  both  parties. 

The  lease  was  entered  into  at  Whitsunday  1860,  and  was  to 
continue  for  ten  years.  In  1867  a  quarrel  seems  to  have  arisen 
between  Mr.  Walker,  the  petitioners*  manager,  and  the  respoQ- 
dent.  The  subject  of  that  quarrel  is  unimportant,  but  it  had 
two  results.  First,  Mr.  Smith  began  to  complain  of  not  getting 
the  proper  amount  of  tar  and  ammoniacal  liquor,  and  in  the 
second  place  Mr.  Walker  began  to  complain  that  the  boiled  tar 
was  not  returned  in  terms  of  the  contract.  The  boiled  tar 
ceased  to  be  regularly  returned,  and  there  is  a  suspicion,  but  it 
hardly  goes  beyond  suspicion,  that  the  stoppage  of  it  was  not  ac- 
cidentaL  But,  on  the  other  hand,  the  tenant  says  that  there  was 
a  design  of  intercepting  his  supply  and  obstructing  his  working 
systematically  carried  on.  It  is  objected  on  the  part  of  the  land- 
lord that  that  allegation  is  not  relevant  to  relieve  the  tenant  from 
the  claim  of  rent  made  in  this  sequestration  process.  I  do  not 
think  that,  after  the  parties  have  joined  issue  and  gone  to  proof  on 
the  merits  of  the  case,  we  can  now  go  back  on  such  a  point.  But  I 
do  not  think  that  this  question,  had  it  arisen  as  the  main  question 
for  judgment,  would  have  been  attended  with  difficulty.  The 
landlord  is  a«  much  bound  to  put  and  contiuue  the  tenant  in 
poMeasion,  a*  far  at  least  as  his  own  action  is  concerned,  as  the 
tenant  is  to  pay  his  rent.  It  does  not  follow  that  every  alleged 
deviattcm  from  inoidmital  ttipiilmtiona  in  the  contract  will  entitle 


a  tenant  to  resist  the  demand  of  the  landlord  for  the  liquidated 
rent ;  and  questions  have  often  occurred  in  regard  to  caution  or 
consignation  as  the  condition  of  allowing  the  tenant  to  defend 
or  suspend  the  demand  on  such  grounds.  But  by  a  series  of 
decisions  it  is  well  fixed  that  if  the  lessor  by  his  own  act  with- 
hold from  the  tenant  the  whole  or  any  material  part  of  the  sub- 
ject of  the  lease,  the  tenant  may  resist  payment  to  the  extent  at 
least  of  what  he  has  suffered.  The  case  of  Gordon  v,  Suttie, 
reported  in  the  4th  voL  of  Murray,  p.  86,  is  a  good  example  of 
this,  in  which  a  tenant  of  a  water  power  was  allowed  to  plead 
in  a  suspension  of  a  charge  for  rent,  that  he  had  been  deprived 
of  the  water  power  for  a  portion  of  the  lease.  Mr.  Hunter  in 
his  last  edition  so  states  the  law,  and  supports  it  by  many 
authorities.  The  continuance  of  the  tenant  in  possession  may 
prevent  him  from  rescinding  the  contract,  but  will  not  deprive 
him  of  his  defence  to  the  landlord's  demand.  When,  however, 
the  defence  is  pleaded,  it  must  be  clearly  proved.  An  oppor- 
tunity was  allowed  the  tenant  to  establish  his  allegations,  but 
we  are  of  opinion,  on  a  careful  consideration  of  the  evidence  {his 
Lordship  here  adverted  to  the  evidence  ltd  for  the  jyartiejt)^  that  he 
has  failed  in  doing  so.  I  think,  therefore,  that  the  result  of  the 
whole  case  is,  that  while  the  defence  is  quite  relevant  it  has 
not  been  proved  in  such  a  way  as  to  supi^rt  it  against  the  land- 
lord's claim. 

Lord  Cowan. — Though  this  appeared  at  first  sight  a  some- 
what perplexing  case,  the  elements  of  fact  on  which  our  judg- 
ment may  proceed  have  been  clearly  evolved  in  the  course  of 
the  argument  The  contention  of  the  gas  company,  as  stated 
by  Mr.  Watson,  was  that  this  defence  ought  not  to  have  been 
sustained  at  all ;  that  it  is  an  irrelevant  defence  to  a  petition 
for  sequestration  for  rent,  and  that  therefore  the  Sherifif-sub- 
stitute's  interlocutor  of  3d  November  1869,  repeated  on  22d 
June  1870,  was  erroneous.  That  interlocutor,  however,  of  the 
SheriiT-Bubstitute  which  embracecl  a  consideration  of  all  the  ten- 
ant's allegations  about  the  withholding  of  the  tar  and  ammoni- 
acal liquor  was  not  carried  to  review,  but  was  virtually,  as  I 
think,  acquiesced  in  by  the  parties,  and  made  the  subject  of  a 
long  and  expensive  proof  by  both  parties  extending  over  the  whole 
period  from  1867  till  the  end  of  the  lease  in  1870.  No  doubt 
it  is  true  that  the  landlord's  claim  for  rent  cannot  be  met  by  an 
illiquid  claim  of  damages.  But  I  do  not  hold  this  defence  to  be 
a  claim  of  damages  at  all.  The  defence  is  that  the  whole  sub- 
ject has  not  been  given,  and  to  that  defence  I  see  no  good 
ground  for  the  objection  of  irrelevancy.  If  the  tenant  has  not 
got  the  whole  subjects  of  his  lease,  he'^  cannot  be  required  to 
pay  his  full  rent.  The  proof  has  indeed  been  allowed  to  extend 
beyond  the  years  for  which  rent  is  sought  to  be  seciu*ed,  and 
unless  the  interlocutor  of  June  1870  had  been  acquiesced  in,  as  I 
think  it  was,  and  the  parties  had  joined  issue  and  gone  to  proof, 
there  might  have  been  some  difficulty  in  extricating  the  case  and 
disposing  of  it  on  ^proper  principles  ;  but  as  the  case  stands  it 
appears  to  me  that  the  rights  of  parties  must  be  judged  of  on 
the  proof,  and  as  to  its  effect  I  concur  in  the  opinion  delivered  by 
your  Lordship. 

Lords  Benholme  and  Neaves  concurred. 

The  CJoiirt  pronounced  the  following  interlocutor : — 
"Find  that  by  lease,  dated  24th  and  28th  September  1860, 
the  respondents  let  to  the  appellant  a  piece  of  ground  adjoining 
the  Kilmarnock  gas  works,  with  right  to  the  whole  of  the 
ammoniacal  liquors  and  the  tar  which  shall  flow  into  the  tenant's 
cistern,  produced  and  arising  from  the  Company's  works  in 
their  operation  of  making  gas,  and  that  for  a  period  of  ten 
years,  at  a  rent  of  £130  :  Find  that  possession  was  given  and 
continued  under  the  said  lease  :  Find  it  aljieged  by  the  appellant, 
that  in  the  year  1867  the  pursuers  or  their  servants  wilfully 
obstructed  the  substances  in  question,  in  their  passage  to  the 
appellant's  works :  Find  that  the  appellant  has  failed  to  prove 
any  amount  of  specific  loss  arising  to  him  from  the  said  cause  : 
Therefore  dismiss  the  appeal,  i^rm  the  judgment  appealed 
from,'*  etc. 

Act,  Solicitor-General  (Clark),  Q.C.,  Moncreiff :  M*£wen  and 
Carment,  AgenU. — AU,  Watson,  Guthrie ;  Duncan  and  Black, 
W.S.  Agents,^!,  Clerk,  h.j. 
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November  13,  1872. 

second  division. 

John  Arnott  and  Others  (Wilson's  Executors), 

Pursuers,  v.  Catherine  Burt,  Defender. 

Deed — Insirumenianj  Witnesses — Statute  1681,  cap.  5 — A  testator 
signed  a  general  disposition  and  settlement  in  the  presence 
of  two  persons  called  to  act  as  witnesses,  hut  they  heing  the 
father  and  brother  of  the  beneficiary  under  the  settlement, 
raised  the  objection  of  near  relationship,  and  refused  to  sign 
on  that  ground.  The  deed  was  thereafter  handed  to  the 
beneficiary  on  the  understanding  th&t  the  testator  would  sub- 
sequently acknowledge  his  signature  before  two  neutral 
witnesses  ;  he  died,  however,  without  doing  so,  and  under  the 
impression  that  a  settlement  previously  executed  would 
regulate  his  succession.  Held  that  the  persons  who  had  seen 
him  sign,  and  had  declined  to  witness  his  signature,  could  not 
subsequently,  six  months  after  the  signature,  and  one  month 
after  the  testator's  death,  without  fresh  instructions  from  him, 
make  the  deed  probative  by  appending  their  signatures  as 
instrumentary  witnesses. 

Process— Record— Amendmeni^Stat.  30  and  31  Vkt.  c.  100  {Court 
of  Session  Act^  1868),  sect.  29 — In  an  action  of  reduction-impro- 
bation,  after  proof  had  been  led  in  a  question  of  forgery,  an 
amendment  of  the  record  was  allowed  to  the  effect  of  adding 
another  ground  of  reduction,  inconsistent  with  that  of  forgery, 
which  had  come  to  the  pursuer's  knowledge  in  the  course  of 
the  proof. 

This  was  an  action  of  red uction-im probation  at  the  instance 
of  the  executors  under  the  disposition  and  settlement  of 
Adam  Wilson  of  Auchengownie,  in  the  parish  of  Forgan- 
denny,  dated  25th  December  1865,  with  codicil,  dated  7th 
October  1870,  against  Catherine  Burt,  sole  heir,  execu- 
trix, and  universal  legatory  of  the  said  Adam  Wilson, 
under  a  general  disposition  and  settlement  dated  9th 
February  1871,  which  it  was  sought  to  reduce  on  the 
ground  of  forgery. 

Pleaded  for  the  pursuers — 

The  subscriptions  to  the  said  pretended  general  disposition 
and  settlement,  of  date  9th  February  1871,  not  being  the  sub- 
scriptions of  the  said  Adam  Wilson,  but  being  false  and  forged, 
the  pursuers  were  entitled  to  decree  in  terms  of  the  conclusions 
of  the  summons. 

Pleaded  for  the  defender — 

The  statements  of  the  pursuers  being  either  unfounded  in 
fact  or  irrelevant,  the  defender  should  be  assoilzied  with 
expenses. 

In  the  course  of  the  proof  it  appeared  that  there  was 
another  ground  of  reduction,  which  the  pursuers  might 
have  stated,  had  they  been  aware  of  it,  besides  that  of 
forgery,  namely,  that  the  deed  was  not  a  probative  deed, 
not  having  been  signed  by  the  instrumentary  witnesses, 
one  of  them  having  objected  to  sign  on  the  ground  of 
relationship  to  the  beneficiary,  till  a  month  after  the  death 
of  Mr.  Wilson,  which  occurred  on  25th  June  1871,  six 
months  after  he  had  signed  the  deed;  and  when  they 
did  sign  they  had  no  longer  the  position  of  instrumentary 
witnesses  called  for  that  purpose,  but  merely  of  persons 
present  at  the  time  of  signature. 

The  pursuers  were  accordingly  allowed,  by  interlocutor 
dated  2d  March,  to  add  to  their  record  the  following  state- 
ment of  fact  and  plea  in  law  : — 

**  CoND.  9.  Assuming  the  signatures  to  the  disposition  and 
settlement,  dateil  9th  February  1871,  to  be  the  signatures  of 
Adam  Wilson,  which  is  denied,  the  said  disposition  and  settle- 
ment is  null  and  void,  not  having  been  tested  or  executed 
according  to  law,  or  with  the  requisite  solemnities.  In  par- 
ticular, neither  the  said  David  Burt  nor  David  Abercromby 
Burt,  whose  names  appear  on  the  said  disposition  and  settle- 
ment as  witnesses  to  Mr.  Wilson's  signature,  subscribed  it  in 

'  capacity  of  vritnesses  to  Mr.  Wilson's  signature.     They  were 


neither  called  to  act,  nor  did  they  act  as  witoMses  to  Mr. 
Wilson's  alleged  signature,  nor  were  they  intended  by  the  said 
Adam  Wilson  to  be  witnesses  to  such  signature.  They  did  not 
sign  their  names  to  the  disposition  and  settlement  tOl  a  con- 
siderable time  after  Mr.  Wilson's  death,  and  when  they  to 
signed  their  names,  neither  the  said  David  Burt  nor  S^vid 
Abercromby  Burt  knew  or  had  the  means  of  knowing  that  the 
document  signed  by  them  was  the  document  allied  to  have 
been  signed  by  the  said  Adam  Wilson  at  Deng^  on  9tk 
February  1871. 

"  ADDmoNAL  Plka  in  Law. 

*'  The  pretended  disposition  and  settlement  of  9th  Febmsiy 
1871  was  ineffectual,  and  ought  to  be  reduced,  in  respect  it  wai 
not  executed  in  conformity  with  the  solemnities  required  by 
law." 

The  circumstances  of  the  case  and  the  import  of  the 
evidence  will  suflBciently  appear  from  the  note  to  the 
following  interlocutor  of  the  Lord  Ordinary  (Gifford),  of 
date  27th  March  1872,  and  from  the  opinions  of  their 
Lordships  in  the  Inner  House  : — 

"  Having  heard  parties'  procurators,  and  having  considered  the 
closed  record  as  amended,  proof  adduced,  and  whole  prooen, 
finds  that  the  pursuers  have  failed  to  prove  that  the  deed  under 
reduction.  No.  19  of  process,  is  false  or  forged,  and  assoilzies  the 
defender  from  the  conclusions  of  the  action  so  far  as  laid  on  the 
ground  of  forgery ;  but  finds  that  the  said  deed,  Na  19  of 
process,  was  never  completed  by  the  deceased  Adam  Wilson, 
and  was  never  intended  by  him  to  receive  effect  as  his  final  sod 
completed  settlement :  Therefore  reduces,  retreats,  rescinds,  and 
annuls  the  said  deed.  No.  19  of  process,  and  decerns  and  declarei 
the  same  to  have  been  from  the  beginning,  to  be  now  and  h 
all  time  coming,  void  and  null,  and  of  no  avail,  force,  strength, 
or  effect  in  judgment  or  outwith  the  same  in  all  time  comisf^ 
and  decerns  in  the  reduction  accordingly :  Finds  no  expensei 
due  to  or  by  either  party,  and  decerns. 

"  Note. — ^The  two  great  questions  raised  in  this  action  an 
(first),  Whether  the  deed  of  settlement  founded  on  by  the 
defender  bears  the  genuine  subscription  of  the  testator,  or 
whether  it  is  not  a  forged  and  fabricated  deed  ?  and  (second) 
Whether,  assuming  the  signature  to  be  genuine,  the  deed  ii 
properly  and  legaUy  tested,  or  rather,  whether  the  deed  WM 
signed  by  the  testator  as  his  completed  deed  ? 

"  But  before  approaching  either  of  these  two  questions,  it  ii 
impossible  to  avoid  remarking  that  the  deed  in  question, 
assuming  the  subscription  to  be  genuine,  is  exposed  to  the 
strongest  possible  suspicion,  and  the  circumstances  in  which 
it  was  prepared  and  executed  cannot  be  left  out  of  view,  in 
considering  and  determining  the  two  questions  which  are  sub- 
mitted for  the  decision  of  the  Court.  The  testator  was,  at  the 
date  of  the  deed  in  question  (1871),  a  very  old  man,  apparently 
nearly  ninety  years  of  age.  The  solicitor  who  prepared  the 
deed  never  saw  the  testator,  and  never  received  any  instmc- 
tions  from  him,  either  oral  or  written.  No  draft  of  the  settle- 
ment was  ever  communicated  to  the  testator,  or  approved  by 
him.  The  testator's  ordinary  agents  were  not  consulted  on  the 
subject.  The  instructions  to  prepare  the  settlement  were  given, 
as  from  the  testator,  by  Miss  Burt,  the  defender,  the  sole 
beneficiary  under  the  deed.  To  no  human  being,  excepting  the 
defender,  were  the  testator's  intentions  ever  communicated. 
The  deed  was  not  read  over  aloud  to  the  testator ;  and,  although 
he  had  an  opportunity  of  reading  it  himself,  it  is  not  shown 
that  he  understood  its  nature  and  import.  The  instrumentaiy 
witnesses  to  the  deed  were  the  defender's  father  and  brother, 
but  even  they  had  no  conversation  with  the  testator  on  the 
subject-matter  of  the  deed  ;  and  lastly,  after  the  deed  wis 
signed,  the  testator  acted  in  a  manner  inconsistent  with  the 
deed,  and  on  his  deathbed  referred  his  friends  to  previous  settle- 
ments in  the  hands  of  his  agents,  Messrs.  Miller,  as  the  final  and 
subsisting  testamentary  settlements  of  his  affairs.  The  details 
connected  with  all  these  circumstances  are  fully  brought  out 
in  the  proof,  and  even  if  there  had  been  no  question  of  forgery, 
and  no  question  reganling  the  testing  or  completion  of  the  deed, 
the  Lord  Ordinary  cannot  help  entertaining  the  gravest  doabts 
whether  such  a  settlement  could  receive  effect 
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*' There  ia  a  most  aalntary  jurisdiction  in  oonrts  of  equity  to 
■et  aside,  on  grounds  of  genentl  or  public  policy,  deeds  obtained 
l^taitously  by  a  donee  standing  in  relations  of  confidence 
towards  the  testator  or  donor,  iu  circumstances  which  create  a 
presumption  that  undue  influence  had  been  exercised.  The 
principle  is  of  the  widest  application.  It  extends  to  all  the 
relations  of  life,  but  each  case  necessarily  depends  on  its  own 
peculiar  circumstances.  (See  a  great  variety  of  such  cases, 
collected  in  *  Tudor*s  Leading  Oases  in  Equity '  voL  ii.,  p.  528 
in  a  note  to  Hugiienin  v.  Basely.)  A  familiar  illustration  of  the 
application  of  the  principle  occurs  when  a  law-agent  takes  a 
settlement  from  his  client  in  favour  of  himself ;  and  in  such 
cases  it  has  been  held  that  there  is  a  presumption  against  the 
deed,  which  the  grantee  must  overcome  by  evidence,  otherwise 
the  deed  will  be  set  aside.  (See  the  recent  case  of  Grieve  v, 
Cunningham,  17th  December  1869,  8  Macph.  317.)  In  this 
case.  Lord  Barcaple  observed,  and  his  observation  was  approved 
by  the  Court,  that  *  in  many,  perhaps  in  most  cases,  the  pre- 
sumption against  the  deed,  created  by  the  mere  circumstance 
that  the  party  favoured  is  the  law-agent  who  prepared  it, 
will  supply  the  want  of  all  other  elements  of  fraudulent  im- 
petration.  It  never  can  be  a  proper  course,  in  any  ordinary 
drcumstances,  for  a  law-agent  so  to  act,  and  the  Lord  Ordinary 
conceives  it  will  always  lie  upon  him  to  show  that  the  making 
of  the  settlement  in  his  favour  was  the  free  and  uninfluenced 
act  of  the  testatrix,  deliberately  entertained,  and  carried 
through  with  an  entire  knowledge  of  its  efiect.'  The  case  of  a 
beneficiary  who  prepares  a  deed  in  his  own  favour  may  be  more 
bvourable,  but  still  it  is  analogous ;  and  the  circumstances  of 
[he  present  case  seem  to  make  Miss  Burt's  position  almost  as 
mfavourable  as  if  she  herself  had  written  out  the  deed.  The 
employment  of  Mr.  Blair  goes  for  nothing.  He  was  merely  the 
lefender^s  hand,  and  had  nothing  whatever  to  do  with  the 
bestator,  and  it  is  in  evidence  that  the  defender  had  an  influence 
over  the  aged  testator,  which  might  very  easily  be  improperly 
used.  In  the  present  case,  however,  the  deed  is  not  challenged 
on  the  ground  of  undue  influence,  and  it  is  unnecessary  further 
bo  consider  this  aspect  of  the  case.  The  Lord  Ordinary  has 
>nly  referred  to  it,  because,  in  his  view,  it  has  a  bearing,  and 
lerhape  not  an  unimportant  bearing,  on  the  two  questions  on 
irhich  the  parties  have  joined  issue.  To  these  questions  the 
Lord  Ordinary  will  now  shortly  advert. 

"  1.  Are  the  signatures,  'Adam  Wilson,' affixed  to  the  deed  No.  19 
>f  proce8S,the  genuine  signatures  of  the  late  Mr.  Wilson  ;  or  have 
;he  ssid  signatures  been  forged  and  fabricated  ?  After  very  care- 
fully weighing  and  perusing  more  than  once  the  mass  of  evidence 
irhioh  has  been  adduced,  tiie  Lord  Ordinary,  acting  as  a  jury, 
M  of  opinion  that  the  pursuers  have  failed  to  prove  that  the 
mbacriptions  are  forged  or  fabricated.  He  thinks,  on  the  whole, 
^t  the  subscriptions  must  be  held  to  be  the  genuine  sub- 
icriptions  of  the  testator,  although  he  has  not  come  to  this 
conclusion  without  considerable  hesitation."  {His  Lordship  then 
adverted  in  detail  to  the  evidence  on  the  point  o/forgery.) 

**  2.  Is  the  deed  duly  tested  ?  or  rather,  was  it  signed  by  the 
teatator  as  a  completed  deed«  and  with  the  intention  that,  with- 
out any  further  act  on  his  part,  it  should  receive  effect  as  his 
lettlement?  This  is  a  most  important  and  a  most  delicate 
question,  and  one  on  which,  perhaps,  there  is  no  direct  prece- 
lent.  It  was  not  raised  on  the  record  as  originaUy  closed,  but 
only  came  out  in  the  course  of  the  proof,  and  led  to  the  amend- 
ment, which,  after  full  discussion,  was  allowed  by  the  Lord 
Ordinary  by  interlocutor  of  2d  current  The  Lord  Ordinary 
thought  it  right  to  allow  the  amendment,  because,  in  conformity 
srith  the  recent  Statute,  all  questions  really  arising  between 
the  parties,  and  within  the  conclusions,  should  be  determined 
n  the  present  action,  instead  of  remitting  the  parties  to  a  new 
mit.  He  reserved  the  question  of  expenses,  and  to  this  reser- 
ration  he  has  given  effect  in  the  present  judgment.  In  con- 
ndering  the  question  raised  by  the  pursuers'  amendment  and 
idditional  plea,  the  Lord  Ordinary  assumes  the  entire  truth  and 
iccnracy  of  the  depositions  of  tiie  defender,  her  father,  and 
t>rother.  Hia  judgment  proceeds  upon  the  facts  as  stated  by 
;he  defender's  own  witnesses,  corroborated  by  the  conduct  of 
;he  teatator  and  by  the  real  evidence  in  the  case.  According 
»  the  evidence  of  the  defender,  her  brother  and  father,  it 
appeals  that  Dr.  Burt  objected  to  signing  as  instrumentary 
yjtiiew,  on  the  ipound  of  relationship  to  the  defender,  an 


objection  in  the  circumstances  most  natural  and  proper.  The 
objection,  though  not  stated  by  or  for  the  father,  was  equally 
applicable  to  hmi,  and  he  was  never  asked  to  sign  as  witness. 
The  testator  yielded  to  Dr.  Burt's  objection ;  and  although  he 
signed  the  deed,  he  did  so  on  the  footing  that  neither  Dr.  Burt 
nor  the  father  were  to  be  the  instrumentary  witnesses,  but  that 
he,  the  testator,  should  come  to  Aberdour  some  other  day,  and 
there  acknowledge  his  subscription  before  two  witnesses  who 
were  *  no  relations.'  It  was  upon  this  footing  that  the  signed 
deed  was  retained  by  the  defender  and  taken  to  Aberdour.  It 
is  impossible  to  diis^ute  upon  the  evidence  that  this  was  the 
arrangement  upon  which  the  deed  was  signed  and  left  with 
Miss  Burt.  Dr.  Burt  and  his  father  were  not  to  be  witnesses, 
but  the  testator  was  to  come  to  Aberdour  and  acknowledge  his 
subscription  before  two  independent  witnesses  there.  No  doubt 
this  arrangement  was  made  to  obviate  Dr.  Burt's  objection  ;  but 
the  important  fact  is,  that  the  objection  was  assented  to  by  all 
parties,  particularly  by  the  testator,  who  left  upon  the  under- 
standing, indeed  upon  the  express  agreement,  that  Dr.  Burt  and 
his  father  were  not  to  be  witnesses  at  all  Now,  the  testator 
never  went  to  Aberdour,  he  never  acknowledged  his  sub- 
scription before  two  independent  witnesses,  or  before  any 
witnesses  at  all,  and  the  question  is.  Was  he  not  entitled  to 
conclude  that  the  deed  was  an  incompleted  deed,  and  to  act 
accordingly?  Or,  to  put  the  question  in  another  way,  Were 
Dr.  Burt  and  the  father,  after  declining  to  be  witnesses,  after 
having  their  declinature  admitted  by  the  testator,  and  after 
allowing  the  testator  to  leave  the  deed  on  the  footing  that  other 
witnesses  were  required,  entitled  at  their  own  hands,  behind  the 
testator's  back,  ex  intervallo^  and  after  the  testator's  death,  to 
change  their  mind,  and  to  complete  the  deed  which  the  testator 
thought  could  not  be  completed  without  an  acknowledgment 
to  be  made  by  the  testator  himself  ? 

*'  The  question  thus  arising  on  the  evidence  of  the  defender's 
own  witnesses  is  extremely  important,  and  it  must  be  kept  in 
view  that  that  evidence  is  entirely  and  very  strongly  corro- 
borated by  the  conduct  of  the  testator  himself,  as  well  as  by  the 
conduct  of  the  defender  and  her  brother.  The  testator,  as  is 
proved  by  Mr.  Menzies  and  others,  evidently  thought  that  he 
had  completed  no  new  settlement  inconsistent  with  that  of  1 865, 
in  the  himds  of  Me&srs.  Miller,  and  the  defender  and  her  brother 
admittedly  thought  that  the  deed  of  1871  was  worthless,  the 
same  never  having  been  completed,  and  they  acted  upon  this 
footing  for  a  considerable  time. 

"  There  seems  no  direct  authority  applicable  to  circumstances 
like  the  present.  The  recorded  case  most  nearly  in  point  is 
that  of  Home  v.  Dickson,  June  1730  (Mor.  16898)  where  a 
mutual  contract  was  left  in  the  hands  of  one  of  the  parties 
incomplete  and  unsigned  by  witnesses.  At  the  instigation  of 
the  party  in  whose  hands  the  deed  was  left,  the  witnesses  after- 
wards signed,  but  it  was  found  that  the  imperfect  deed  could 
not  be  thus  completed  without  the  consent  of  both  the  con- 
tracting parties.  The  true  ground  of  judgment,  as  explained 
by  Professor  Menzies  (Conveyancing,  p.  1 1 9),  and  by  Professor 
M.  Bell  (i.  49),  was  that  the  parties  had  not  completed  the 
deed  when  they  broke  up,  and  that  it  could  not  be  in  the  i)ower 
of  witnesses  to  complete  a  contract  which  the  parties  themselves 
bad  left  imperfect.  If  the  deed  itself  was  really  completed,  it 
is  no  objection  that  the  witnesses  sign  ex  intervallo.  This  is  of 
everyday  occurrence,  and  is  established  by  many  cases.  Nor 
does  the  Lord  Ordinary  think  there  is  any  reasonable  doubt  as 
to  the  identity  of  the  deed  signed  by  the  witnesses  in  August, 
with  that  which  the  testator  signed  in  February  preceding. 
The  true,  and  in  the  Lord  Ordinary's  view,  the  only  point  is, 
that  the  testator  did  not  sign  the  deed,  and  did  not  leave  it 
with  Miss  Burt  as  his  final  and  completed  will.  In  point  of 
principle,  it  seems  clear  that,  if  the  testator  did  not  intend  to 
complete  the  will,  any  two  persons  who  happened  to  see  him  sign 
could  not,  in  spite  of  his  intention,  make  it  complete.  Most  of 
our  writers  lay  it  down  that  instrumentary  witnesses  must  be 
called  as  such,  either  expressly  or  by  implication.  It  is  not  a 
mere  accidental  sight  of  the  signing  that  will  make  an  instru- 
mentary witness.  Suppose  the  testator  had  expressly  prohibited 
Mr.  Burt  and  his  father  from  signing  or  from  acting  as  witnesses, 
could  they,  in  spite  of  his  prohibition,  act  and  sign  as  such, 
especially  after  the  testator's  death?  Or,  suppose  that  the 
testator,  knowing  that  instmmentary  witnesses  were  necessary 
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(tbe  deed  not  beiog  hologragh),  should  sign  in  the  privacy  of 
his  own  room,  could  two  persons,  who  had  stealthily  or  acci- 
dentally seen  him  sign  by  looking  in  at  his  window,  complete 
and  validate  the  deed  without  his  knowledge  ?  It  is  thought 
not ;  and  the  Lord  Ordinary,  whOe  admitting  the  novelty  and, 
in  many  respects,  the  delicacy  of  the  question,  has  really  little 
hesitation  in  holding  that,  if  it  be  once  proved  in  point  of  fact 
that  the  testator  did  not  really  mean  to  complete  his  deed  by 
signing  it,  then  it  can  never  be  completed  by  the  mere  act  of  the 
witnesses. 

"  The  result  is  that  while,  in  the  Lord  Ordinary's  opinion,  the 
deed  is  not  reducible  on  the  ground  of  forgery,  it  must  be  set 
aside  as  never  having  been  completed  by  the  testator." 

The  defender  reclaimed. 

Authorities  cited : — Gelot  u.  Stewart,  4th  March  1870,  aw/^, 
vol.  xlii.  p.  321  ;  Forbes  v.  Watt,  8th  November  1870,  I.  MT. 
96  ;  Frank,  1795,  M.  16824;  Home  v.  Dickson,  June  1730,  M. 
16896  ;  Menzies,  p.  119 ;  Bell's  Lects.  i.  49. 

At  advisiDg — 

Lord  Justicb-Clerk. — This  case  has  been  ably  and  fully 
argued  before  us.  Originally  the  action  was  a  reduction  on  the 
ground  of  forgery,  but  at  the  close  of  their  proof  the  pursuers 
proposed  to  add  another  ground  of  action  expressed  in  a  minute 
of  amendment,  which  in  substance  amounts  to  this  :  that  even 
if  the  deed  had  been  signed  by  the  testator,  it  was  not  tested  or 
executed  according  to  law,  and  in  particular  the  witnesses  were 
not  called  as  witnesses — they  did  not  subscribe  their  names  at 
the  time  of  the  testator's  subscription,  but  only  after  his  death, 
and  when  they  signed  they  had  not  the  means  of  identifying 
the  deed.  The  Lord  Ordinary  admitted  that  amendment,  and  he 
was  entitled  under  the  terms  of  the  Act  of  1868  to  add  it  to  the 
record.  In  the  case  of  Forbes  v.  Watt  cited  by  the  defenders, 
an  amendment  was  tendered  after  the  case  had  been  decided  on 
the  ground  on  which  the  parties  had  come  into  Court.  As  the 
case  had  been  decided  we  refused  to  allow  the  amendment,  and 
a  similar  case  we  should  decide  in  a  similar  way.  The  case  of 
Stewart  v.  Gelot  is*similar  to  the  present ;  there,  even  after  a  ver- 
dict had  been  returned,  a  new  ground  of  defence  was  allowed 
to  be  added  to  the  Record.  I  do  not  think  we  can  exclude  this 
amendment.  There  is  no  object  to  serve  in  doing  so,  for  as  the 
pursuer  could  have  raised  another  action  on  the  second  ground 
of  reduction,  the  matter  resolves  itself  into  a  question  of 
expenses. 

Now  there  are  two  grounds  of  reduction.  The  first  ground, 
that  of  forgery,  is  a  very  serious  matter.  The  Counsel  for  the 
defender  gave  us  a  most  able  and  masterly  argument  on  that 
question,  and  I  must  own  that  it  is  difficult  to  come  to  a  positive 
decision,  one  way  or  the  other.  I  am  not  prepared  to  say  that 
the  charge  is  proved.  It  depends  entirely  on  the  comparison 
of  handwriting.  There  is  nothing  else  in  the  case  which 
tends  to  prove  or  even  imply  forgery.  No  doubt  there  are 
circumstances  that  make  it  improbable  that  the  testator 
should  have  signed  the  deed,  but  there  are  also  circumstances 
which  make  it  possible  or  even  probable  that  he  did  sign  it. 
With  regard  to  the  surrounding  circumstances  of  the  case  they 
are  quite  as  consistent  with  the  deed  having  been  signed  as 
with  the  deed  not  having  been  signed.  It  is  clearly  proved  that 
the  defender  and  her  brother  made  an  expedition  to  old  Mr. 
Burt's ;  that  Mr.  Wilson  met  them  and  that  they  had  the  deed 
with  them.  Certainly  Mr.  Blair  did  prepare  the  deed,  on  the 
employment  of  Miss  Burt,  and  obviously  it  was  prepared  with  a 
view  of  being  signed.  1  cannot  agree  with  the  Solicitor-General 
that  the  whole  story  of  that  visit  is  a  myth,  spoken  to  as  it  is 
by  five  witnesses.  For,  besides  the  defender  and  her  father  and 
brother,  we  have  also  Margaret  Burt  and  the  boy  who  speak  to  it. 
On  the  question  of  the  fact  of  the  visit,  the  evidence  is  conclusive 
that  it  took  place.  The  real  question  is  whether  it  is  proved 
that  on  that  occasion  Wilson  did  not  sign  the  deed.  Now  the 
main  evidence  on  that  point  is  from  the  comparison  of  hand- 
writing. So  far  as  that  evidence  goes  it  may  show  that  the 
signature  of  Wilson  to  the  alleged  forged  deed  is  not  Wilson's 
ordinary  signature.  But  comparatio  literarum  can  go  no  further. 
I  should  hesitate  to  go  simply  on  a  comparison  of  handwriting, 
a  kind  of  evidence  which  often  leads  to  fallacious  results.  During 
the  debate  something  was  said  about  experts.     I  think  that  a 


person  acquainted  with  the  particular  handwriting  of  the  party, 
or  even  an  ordinary  person  unacquainted  with  it,  is  as  likely  toa8> 
certain  the  truth  of  the  matter  as  those  witnesses  who,  looking  it 
it  from  a  scientific  point  of  view,  are  apt  frequently  to  exaggerate 
small  distinctions.  Such  witnesses  are  in  a  different  podtioD 
from  men  of  skill  in  such  matters  as  chemical  and  mechanical 
facts,  which  are  not  known  to  ordinary  observera  In  a  qnestion 
of  the  mere  identity  of  handwriting  I  think  we  ourselves  are 
quite  able  to  judge.  If  I  had  been  required  to  decide  on  a 
comparatio  literarum  I  should  have  said  that  it  did  not  appear 
to  me  that  the  signatures  were  written  by  the  same  person. 
As  however  I  have  only  a  comparison  of  handwriting  to  go 
upon,  I  find  the  charge  of  forgery  not  proved.. 

There  remains  behind  what  gives  this  case  a  very  great  deal 
of  importance.     Supposing  the  question  of  forgery  to  be  resolved 
not  absolutely  in  favour  of  the  position  that  Mr.  Wilson  did 
sign  the  deed,  but  that  it  is  not  proved  that  he  did  not  sign  it, 
the  question  remains  whether  this  deed  can  be  sustained  as  a 
probative   deed.      It  is  challenged  on   the   ground   that  tbe 
witnesses  signed  after  an   interval   of  six   months   and  after 
the  death  of  the  testator,  and  it  is  further  said  that  under 
the  circumstances  the  testator  was  in  the  belief  or  might  reason- 
ably have  been  in  the  belief  that  his  deed  was  imperfect,  and  io 
point  of  fact  it  was  incomplete  during  the  whole  of  his  life. 
Now  the  question  is  whether  that  is  a  relevant  ground  for  setting 
aside  a  deed  having  otherwise  the  statutory  solemnities ;  and 
secondly,  whether  it  has  been  proved.     We  are  not  caUed  upon 
here  to  say  whether  it  be  a  relevant  ground  in  all  cases  to  aet 
aside  a  deed,  that  the  instrumentary  witnesses  did  not  sign  at 
the  time  the   subsciiption  was   appended  by  the   testator,  or 
that  they  signed  after  an  interval,  whatever  the  length  of  that 
interval   might  be,  or  that  they  did  not  sign   till    after  hii 
death.     My  impression  is,  as  far  as  the  authorities  were  quoted 
to  us,  that  it  would  not  be  easy  to  come  to  an  abstract  con- 
clusion upon  that  matter.     It  seems  to  have  been  fixed  that  it 
is  not  necessary  that  the  witnesses  should  sign  in  presence  of 
the  granter  of  the  deed,  and  that  they  may  sign  at  an  interval 
after  the  deed  has  been  signed  by  the  granter  and  they  tiiem- 
selves  have  witnessed  the  signature.     That  was  clearly  decided 
in  the  case  of  Frank,  but  there  is  no  case  that  has  be^  quoted 
to  us  where  there  was  anything  like  a  considerable   interval 
between  the  signature  of  the  granter  and  that  of  the  instro- 
mentary  witnesses.     Lord  President  Campbell  in  the  full  report 
which  we  have  of  that  case  of  Frank  in  Mr.  Bell's  book  on  Testing 
of  Deeds,  which  is  well  worthy  of  study  on  this  matter,  simply 
lays  it  down  that  if  an  interval  is  allowed  to  elapse,  and  other 
circumstances  concur,  the  deed  may  be  set  aside.     And  so  tbe 
law  stands.     For  my  own  part  I  should   not   be   prepared  to 
say  absolutely  that  the  mere  fact  of  the  instrumentary  witneasei 
signing  after  an  interval,  was  of  itself  a  sufficient  ground  for 
setting  aside  a  probative  deed.     My  impression  is  the  other  way, 
but  only  with  this  proviso,  that  there  appear  in  the   circum- 
stances leading  to  the  delay  reasonable  cause,  and  an  absence  of 
elements  of  suspicion.     If  witnesses  follow  so  loose  a  course  as 
to   delay  their  subscription   for  a  considerable  period,  it  liea 
with  the  person  who  brings  forward  the  deed  to  explain  tbe 
circumstances  in  which  the  delay  took  place,  and  to  show  that 
these  circumstances  raise  no  suspicion  as  to  the  good  faith  of 
the  deed  itself.     As  to  the   question   whether   witnesses  can 
subscribe  after   the   death   of   the  granter,   I  do  not  think  it 
necessary  to  come  to  an  absolute   conclusion  on  that  matter. 
On   the  one  hand  it  may  be   said  that  as  the  witnesses  only 
attest  the  fact  of  subscri])tion  by  their  signatures,  it  does  not 
matter  when  they  do  so,  for  the  fact  remains  the  same.     Death 
cannot  alter  the  fact  of  the  subscribing.     But  on  the  other  hand, 
the  concurring  facts  of  the  lapse  of  an  interval  and  of  the  death 
of  the  testator  are  material  elements. 

Applying  that  test  to  the  present  case,  how  does  it  stand  ?  I 
must  own  it  stands  in  a  very  unsatisfactory  and  suspicions 
position.  It  is  said  on  the  part  of  the  defender  that  the  deUy 
occurred  in  this  way — that  Catherine  Burt  the  defender  gave 
the  instructions  for  this  deed  to  Mr.  Blair,  who  is  not  the  agent 
of  Mr.  Wilson ;  an  unusual  proceeding  and  one  which  I  think 
Mr.  Blair  ought  not  to  have  countenanced  without  some  com- 
munication with  the  man  whose  settlement  he  was  proposing  to 
draft  We  start  with  that  I  do  not  say  that  Wilson  did  not 
give  authority  to  Burt  to  do  this.     He  certainly  did  once  give 
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her  a  bill  as  a  gift.     I  thiDk  it  is  plain  enough  on  the  evidence 
that  she  had  some  influence  over  him  ;   that  he  gave  the  bill 
one  day  and  asked  for  it  back  the  next ;  that  he  was  infirm 
of  purpose,  as  an  old  gentleman  of  his  years  might  be  ex})ected 
to  be,  and  di<l  not  remain  of  the  same  mind.     Then  it  is  said 
that  this  deed  having  been  extended  was  sent  to  Miss  Burt,  no 
draft   having    been  sent  to  Mr.   Wilson ;    that  Mr.   Wilson 
appointed  to  meet  the  Burts ;    did  meet  them  ;   read  the  deed 
over,  and  then  signed  it  in  their  presence,  and  Mr.  Burt  and  the 
brother  afterwards  declined    to   sign  it,    because   they   were 
relatives  of  the  beneficiary.     Accordingly  the  following  arrange- 
ment was  made, — that  Miss  Burt,  the  beneficiary,  should  take 
the  deed  unexecuted  as  it  was,  and  it   should   remain  with 
her  till  Mr.  Wilson  could  go  to  Aberdour  to  acknowledge  the 
deed  before  neutral  witnesses,  as  he  did  not  wish  his  neighbours 
to  know  about  the  matter.     Now  that  is  not  a  story  in  itself 
free  of  suspicion.     It  is  not  intelligible  why  those  persons  who 
went  there   should  have    objected  to  become  instrumentary 
witnesses.     It  is  very  odd  that  the  difficulty  had  not  occurred 
to  them  before  going.    But  be  that  as  it  may,  the  deed  is  taken 
back ;  it  is  kept  for  six  months ;   there  is  no  communication 
with  Mr.  Wilson  on  the  subject  at  all ;  there  is  no  proposal  to 
get   other    instrumentary  witnesses ;    in   short   Miss  Burt,  I 
think,  plainly  gave  up  the  hope  of  having  that  deed  executed  ; 
and  then   there  is   the  clearest  evidence   that  on  his   death- 
bed  Mr.    Wilson  regarded  the  settlement  of    1865    with   the 
codicil   which  he  had    executed   in   1870    as   the    settlement 
which  would  operate  on  his  death.     I  am  therefore  of  opinion 
that  taking  all  these  circumstances  together  this  deed  is  not  the 
last  will  and  settlement  of  Mr.  Wilson.     I  think  that  even  if 
the  whole  of  that  account  is  true,  and  I  am  far  from  saying  that 
it  has  impressed  me  with  its  truth — there  was  something  remain- 
ing to  be  done,  and  understood  to  remain  to  be  done  by  both 
parties.     The  granter  was  entitled  to  hold  that  the  document 
was  incomplete  and  could  not  be  made  complete  without  his 
doing  that  which  it  was  understood  he  was  to  do ;  and  I  am 
clearly  of  opinion  that  until  that  was  done,  or  until  further 
oommanication  with  the  testator,  the  instrumentary  witnesses 
»were  not  entitleil  to  adhibit  their  names  to  that  deed.     On  the 
whole  matter,  without  saying  anything  on  the  other  questions, 
which  remain  in  the  position  I  have  explained,  I  think  that 
second  ground  is  quite  sufficient  for  the  ends  of  justice,  and  the 
application  of  the  law  to  this  case.     It  really  resolves  itself  into 
this :  that,  even  if  the  defenders'  statement  be  true,  this  deed  was 
never  completed  or  intended  to  be  completed,  and  the  instru- 
mentary witnesses  by  their  signatures  could  not  give  vitality 
to  that  which  was  not  a  completed  deed,  nor  intended  to  be  a 
completed  deed  by  the  granter. 

Lord  Cowak. — The  first  matter  which  your  Lordship  has 
touched  upon  is  a  very  important  question  of  procedure  and 
practice  in  the  Court,  and  it  regards  the  state  of  the  Record  as 
it  is  now  presented  to  us,  with  the  addition  of  the  amendment 
and  plea  to  which  your  Lordship  thinks  that  wo  ought  to 
give  effect.  Was  it  competent  or  not  for  the  Lord  Ordinary  to 
admit  that  amendment  at  the  stage  of  the  case  at  which  it  was 
proposed?  I  feel  the  force  of  the  observation  made  by  Mr. 
Crichton,  in  reference  to  the  position  in  which  the  case  might 
have  stood  if  it  had  been  a  verdict  of  a  jury  under  an  issue 
which  simply  raised  the  question  of  forgery, — yea  or  nay ;  but 
there  was  even  in  that  case  a  remedy  open  to  the  party,  who 
had  another  ground  of  reduction  than  that  raised  in  the  original 
Record.  Such  was  the  precise  question  that  came  before  us  iu 
the  ease  of  Qelot.  There  was  a  verdict  by  the  jury  on  the 
matters  in  issue  in  the  original  Record,  and  the  case  came  before 
ns  on  a  motion  for  a  new  trial,  in  which  there  were  brought  for- 
ward, as  a  reason  why  the  new  trial  should  be  granted,  various 
views,  particularly  arising  out  of  some  letters  which  the  party 
admitted,  but  which  were  not  embraced  in  the  case  anterior 
to  that  stage  of  the  ])rocednre ;  and  it  was  then  proposed  that 
we  should,  under  the  Act  of  1868,  sect  29,  admit  the 
amendment  on  the  Record  to  the  effect  of  bringing  in  those  other 
views,  upon  which  it  was  said  the  case  truly  depended.  And 
ftocordingly  we  had  no  difficulty  in  holding  that  the  Act  of  1868 
did  admit  of  the  CSonrt  giving  the  remedy  asked,  viz.,  to  open  up 
the  Record  with  a  view  to  different  issues  being  presented  to  the 
jury  on  a  leocnid  tiiaL     We  did  so  under  the  condition  that  the 
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expenses  of  the  first  trial,  except  so  far  as  they  might  be 
available  on  the  second  trial,  should  be  paid  by  the  party. 
Whether  we  are  to  adhere  to  that  rule  or  not  may  be  for  after 
consideration.  But  as  regards  the  question  of  competency,  that 
is  a  direct  authority  that  even  after  the  verdict  of  a  jury  the 
Court  have  power  to  open  up  the  Record,  so  as  to  have  new  issues 
presented  to  the  jury  raising  the  real  question  between  the 
parties.  Now,  no  doubt  it  seems  to  be  an  anomalous  kind  of 
proceeding, — that  a  general  proof  is  to  be  taken  before  the  Lord 
Ordinary,  simply  on  the  original  ground  of  reduction,  and  after 
the  pursuer's  case  is  closed,  that  he  should  come  forward  and  say 
"there  is  another  ground  which  I  see  was  the  more  proper 
ground  on  which  to  attemjit  to  reduce  the  deed,  and  I  ask  to  be 
allowed  to  amend  the  Record,  and  put  in  the  pleas  necessary 
for  the  puriwse  of  having  that  other  ground  disposed  of."  But 
the  change  which  has  taken  place  iu  the  procedure  as  to  taking 
proofs  does  not  affect  the  question.  Trial  before  a  judge  has 
just  been  substituted  for  trial  before  a  jury.  That  being  so,  the 
case  comes  back  to  us  with  the  verdict,  and  it  seems  to  me 
that  subject  to  such  conditions  as  we  should  consider  necessary 
with  regard  to  expenses,  we  should  hold  that  the  Lord 
Ordinary  was  quite  right  in  admitting  this  amendment.  And 
having  procured  that  amendment,  the  pursuer  might  then,  if  he 
thought  fit,  have  asked  for  an  additional  proof  in  support  of  it. 
He  was  entitled  to  say  "  I  have  some  additional  proof  to  lead  as 
regards  this  new  matter  which  I  have  now  brought  into  the 
record."  But  it  appears  that  the  pursuer  did  not  consider  that 
that  was  necessary. 

The  next  is  a  very  important  question,  viz.,  the  question  of 
forgery.  I  think  the  evidence  upon  that  point  is  very  much 
as  your  Lordship  has  stated.  It  ap])ears  to  me  that  unless  we 
were  prepared,  had  wo  been  sitting  in  the  Court  of  Justiciary,  to 
hold  that  the  jury  were  right  in  returning  a  verdict  of  guilty 
on  a  charge  of  forgery,  we  cannot  sustain  the  charge  of 
forgery  here  made.  Certainly  had  I  been  called  on  to  address 
a  jury  or  to  conduct  a  case  in  a  criminal  Court  on  a  charge  of 
forgery,  I  could  not  but  have  said  to  the  jury  that  it  would  be 
unsafe  for  them  to  pronounce  a  verdict  of  guilty  on  such 
evidence  as  we  have  here.  Such  being  the -case,  I  forbear  from 
saying  that  we  have  evidence  enough  to  convict  these  parties 
of  forgery.  But  I  am  not  prepared  to  say  there  was  no  forgery ; 
and  probably  the  assoilzieing  of  the  defender  upon  that  ground 
by  the  Lord  Ordinary  was  imnecessary. 

With  regard  to  the  second  ground  of  action,  it  is  contended, 
that  after  the  death  of  the  testator  two  witnesses,  who  were 
present  at  the  time  when  he  put  his  name  to  the  deed,  may  five 
weeks  after,  or  at  a  long  interval  of  time,  validate  the  settlement 
by  subscribing  their  names  to  the  deed.  My  impression  was 
very  strong,  that  except  in  very  special  cases,  such  as  were 
referred  to  in  the  discussion,  an  attempt  to  raise  up  a  deed 
and  make  it  a  probative  dce<l  weeks  after  the  death  of  the 
testator,  eveji  in  good  faith,  is  incompetent  and  illegal  under  the 
Statute  of  1081.  That  was  my  original  impression  on  looking 
at  the  case  on  its  merits,  but  the  argument  addressed  to  us  by 
Mr.  Crichton  has  a  good  deal  shaken  me  in  that  conviction,  and 
I  reserve  my  opinion  upon  a  consideration  of  the  whole  circum- 
stances,  if  a  similar  question  were  to  arise  for  the  judgment  of 
the  Court.  I  do  not  wish  to  conmiit  myself  finally  to  that  view, 
but  looking  at  the  doctrine  stated  by  the  authorities  on  the 
subject,  I  think  it  would  be  a  very  perilous  thing  indeed, 
were  any  writer  or  agent  to  leave  the  completion  of  a  deed 
by  the  subscription  of  the  attesting  witnesses  till  after  the  death 
of  the  testator.  The  next  point,  however,  is,  whether  the  interval 
which  here  occurred  was  not  sufficient  in  itself  to  prevent 
the  deed  from  being  completed.  The  only  extent  to  which 
any  deed  has  been  sustained  by  subscribing  witnesses  who 
did  not  subscribe  in  ])resence  of  the  testator  is  where  the 
subscription  was  within  the  same  day.  I  do  not  think  there  is  any 
case  going  beyond  that,  and  I  appreciate  very  much  an  observa- 
tion of  Mr.  Duff  (who  is  a  most  able  conveyancer),  in  his  book 
on  conveyancing,  when  he  says  that  the  subscription  of  the 
witnesses  and  of  the  granter  of  the  deed  should  be  unico  contextu^ 
and  that  as  in  the  case  of  Frank  and  others,  where  a  short 
interval  took  place,  and  the  signature  was  adhibited  in  an  ad- 
joining room,  that  must  be  held  as  a  continuation  of  the  same 
transaction.  But  it  is  said  that  if  the  interval  is  six  weeks  after 
the  death  of  the  testator,  the  tiling  being  done  in  good  faith, 
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it  nnut  be  hdd  thjt  there  is  bo  objection  to  the  Talidity  of 
the  sabeeriptioii.  All  I  cao  tay  ia,  that  I  have  great  difficulty 
in  entertaining  that  argument  as  aoond.  It  teems  to  me,  how- 
erer,  that  the  tmegroond  on  which  thia  case  is  to  be  determined 
is,  whether  the  deceased  did  not  leare  the  world,  under  the  con- 
Tiction  that  he  had  no  other  settlement  but  that  which  was  in  the 
hands  of  Mr.  Miller.  I  cannot  bat  come  to  an  affirmatiye  con- 
elusion  on  that  matter.  The  father  and  the  brother  acknowledge 
that  they  did  not  sobscribe  the  deed  at  the  time,  becanse 
they  did  not  consider  themaslTes  competent  witnesses.  The 
deceased  considered  that  they  were  competent  witnesses,  bat 
they  did  not  sobscribe,  and  the  meeting  broke  ap  becanse 
they  WDold  not  consent  to  be  sabscribing  witnesses.  The 
testator  was  therefore  left  under  the  impression,  at  the  time  the 
UM^ng  broke  up,  that  there  was  no  ralid  deed  of  settlement 
executed  by  him  in  favour  of  Miss  Burt.  He  put  his  name  to 
a  dee^  but  the  witnesses  refused  to  subscribe  as  witnesses ;  and 
he  made  an  arrangement  to  go  to  Aberdour  with  the  view  of 
acknowiedging  his  subscriptioD  afterwarda,  before  other  witnesses, 
against  wl]bMn  no  exception  could  be  taken.  But  he  never  went 
to  Aberdoar,  and  therefore  the  inference  is  that  in  the  circum- 
stance he  did  not  believe  he  had  executed  any  other  settlement 
than  that  which  he  had  executed  in  1865  and  1870.  Any  doubt 
of  the  propriety  of  that  inference  from  the  facts  to  which  I  have 
adverted  is  entirely  removed  by  the  evidence  of  Mr.  Menzies, 
which  to  my  mind  is  conclusive  upon  this  part  of  the  case.  He 
is  a  perfectly  disinterested  man.  He  was  acquainted  with  Mr. 
Wilson,  and  visited  him  on  his  death-bed,  getting  his  instructions 
as  to  what  was  to  be  done  after  his  deatii.  He  was  told  to  send 
to  Mr.  Miller,  and  when  he  was  asked  whether  he  had  provided 
for  his  sister,  he  said  **  Yes,  Mr.  ^dler  has  taken  care  of  that ; " 
and  so  he  had ;  because  in  the  settlement  ol  1865  an  annuity  of 
£40  or  £50  was  provided  for  the  support  of  his  sister.  A^iin, 
on  the  day  before  Mr.  Wilson's  d«ith,  Mr.  Hutton,  who  was 
married  I  think  to  a  consio,  was  very  anxions  to  know  whether 
he  had  remembered  him  in  his  settlement,  and  the  old  man  said, 
**  Yes,  Mr.  Miller  has  taken  care  of  that"  And  accordingly  in 
the  codicil  of  October  1870,  there  is  a  provision  made  for  the 
Hutton  family  in  substitution  of  another  family,  who  were  bene- 
fited as  regards  the  moveable  estate  by  the  settlement  of  1865. 
But  neither  of  these  matters  is  provided  for  in  this  new  deed. 
And  how  are  we  to  regard  these  statements  of  Mr.  Wilson  on 
his  deathbed?  They  are  consistent  with  only  one  view, 
viz.,  that  the  settlement  which  he  had  executed  in  1865,  and 
affirmed  in  1870  was  in  his  view  the  only  settlement  be  had  made 
regarding  his  affairs, — ^leading  to  the  necessary  implication  thAt 
the  writing  in  1871,  upon  which  the  defender  here  founds,  was 
in  his  estimation  one  that  had  never  received  his  final  and 
completed  assent.  Upon  that  part  of  the  case  I  have  no  diffi- 
culty in  holding  that  the  judgment  of  the  Lord  Ordinary  ought 
to  be  affirmed. 

Lord  Bknholme. — The  question  of  forgery  is  one  upon 
which  in  the  circumstances  of  this  case,  I  do  not  mean  to  give 
an  opinion,  and  that  for  two  reasons.  My  first  reason  does  not 
depend  upon  the  idea  th&t  mere  comparison  of  handwriting 
would  be  the  only  evidence  in  favour  of  the  forgery,  but  I  think 
there  are  many  other  circumstances  which  might  be  taken  into 
view.  My  reason  for  thinking  that  we  ought  not  to  express 
any  opinion  on  that  point  is  that  a  most  material  part  of  the 
evidence,  viz.,  the  production  of  that  envelope  of  Miss  Burt,  was 
not  stated  till  the  very  end  of  the  argument.  Now,  conceiving 
that  that  was  a  most  important  piece  of  evidence  brought  for- 
ward at  a  very  late  pericKl,  I  think  it  would  not  be  fair  to  the 
party  against  whom  that  evidence  was  adduced,  that  Ishould  state 
any  view  on  that  question ;  and  I  conld  not  do  so  without  ad- 
verting very  strongly  to  that  part  of  the  case  which  has  not 
been  fairly  answered  and  met  by  the  defender.  But  I  have 
another  reason,  viz.,  that  I  think  it  unnecessary.  Whenever 
there  is  an  objection  to  a  deed  sufficient  to  set  it  aside,  it  is  a 
rule  of  law  that  that  should  be  brought  forward  and  discussed 
before  taking  up  the  question  of  forgery,  and  as  there  is  in  this 
case  to  my  mind  a  most  satisfactory  ground  for  setting  aside 
this  deed,  I  refrain  from  saying  one  word  more  upon  the  ques- 
tion of  forgery.  It  is  my  opinion  that,  taking  the  evidence  as 
unexceptionable  so  far  as  it  goes,  Bir.  Wilson  departed  this 
life  in  the  conviction  and  belief  that  he  had  executed  no  com- 


plete settlement  oo  thai  occmsoo.  The  deed,  goppong  it  wm 
signed  by  himself  and  in  pRsesoe  of  peraona  who  mi|^ 
have  been  witnesses,  was  not  snbscnbed  by  them,  and  be  wn 
left  in  the  belief  that  until  he  took  aa  nlteriar  at^  it  wooU 
remain  unexecuted.  That  step  he  was  to  take  at  Aberdoar  bf 
getting  other  witnesses  to  hear  his  sabseriptaoii  acknowkdgdL 
but  tluit  important  step  was  not  taken,  and  he  died  in  the  be> 
lief  that  he  harl  executed  no  completed  deed.  He  had  BotdoM 
that  which  he  supposed  it  was  neeessary  he  sihonld  do  i&  order 
to  the  completion  of  the  deed.  I  may  have  my  own  snspiciss 
what  his  reason  was,  but  certain  it  is  thai  he  never  did  tdks 
that  step,  and  consequently  I  think  it  is  veiy  plain  that  1m 
understood  that  he  died  with  the  settiemeni  ezaemted  in  1865 
as  his  last  will  and  testament  He  said  so  to  Mr.  Maiae%  and 
I  cannot  doubt  that  that  was  his  impreanoo.  Now  waivii^  tiv 
point,  whether  it  was  competent  fw  instromentaiy  witnessw  t» 
subscribe  after  the  testator's  death,  as  a  questicMi  thai  mi^ 
admit  of  some  doubt,  I  look  upon  it  thai  in  view  of  tha  imptv- 
tant  drcamstanoe  which  I  have  now  stated,  tha  anbscribing  tf 
these  witnesses  after  his  death  was  neither  more  nor  leas  ^kii 
an  attempt  to  make  a  will  fw  him.  Now  the  law  does  nat 
allow  of  any  attempt  to  make  a  will  for  a  man  whether  duiisg 
his  life  or  after  his  death,  but  especially  after  his  death.  I  do 
not  know  that  there  are  any  cases  in  which  after  a  man's  death 
instrumentary  witnesses  have  been  allowed  to  subacribe  so  as  t» 
validate  a  deed  made  at  an  interval  of  time^  But  thai  gensil 
question  does  not  arise  for  dectsion,  for  we  have  here  tlie  impor* 
tant  fact  that  it  is  clear  on  the  statement  of  these  members  of  ilit 
famfly  that  this  man  did  not  believe  that  he  had  executed  a  con- 
plete  setUement,  but  on  the  contrary  bdieved  tiiai  be  had  aa  ia- 
portant  step  to  take  hdare  doing  so.  Can  I  doubt  then  that  Ui 
intention,  if  he  ever  had  one,  in  favoor  of  Misa  Burt  had  bees 
changed?  It  had  dropped  out  of  his  mind,  and  aocordiii|I| 
when  he  said  to  Mr.  Menzies  that  he  died  leaving  thai  settis- 
ment  of  1865,  I  have  no  doubt  that  thai  is  quite  saffiaeat  for 
the  decision  of  this  case.  I  agree  in  thinking  thai  we  shosU 
adhere  substantially  to  the  judgment  of  the  Lord  Ordinsiy, 
although  it  may  be  necessary  to  make  some  alteration  upoa  it 

• 
Lord  Nkavks. — I  substantially  agree  in  all  that  has  beet 
said  by  all  your  Lordships.     With  referenee  to  the  point  el 
form,  I  have  no  doubt  it  is  quite  competent  to  look  at  thi 
amendment.     Jn  the  course  of  the  discussion  I  adverted  to  a 
peculiarity  in  actions  ol  this  kind,  like  what  occurs  in  a  isi- 
pension.     The  pursuer  of  a  reduction  is  an  inverted  defeadcr, 
ior  he  is  bringing  an  action  that  is  to  defend  him  against  thi 
validity  of  the  document  which  he  assails.     The  style  of  th§ 
summons  has  from  time  immemorial  been,  that  the  actios  a 
brought  and  the  conclusions  maintained  not  only  for  the  resaooi 
set  forth,  but  for  other  reasons  that  may  be  proponed  in  tiie 
course  of  the  action.     That  is  not  the  usual  style  of  a  petitttj 
summons,  but  it  is  the  style  of  suspensions  and  redodiooa 
Accordingly  it  was  always  competent  to  add  to  these  reasoo^ 
just  as  it  was  competent  to  add  to  defences  withoat  referenot 
to  the  particular  ground  that  might  be  put  forward;    asd 
very  often  in  reductions,  until  the  deed  was  produced  and  tiie 
subject  investigated,  it  was  not  easy  to  tell  what  was  the  t(M 
reason  of  reduction.     A  document  of  that  kind  is  *not  in  the 
hands  of  the  purscer.     It  is  in  the  hands  of  his  adversary* 
His  first  step  is  to  call  for  it,  and  to  compel  its  production,  lad 
if  he  then  discovers  defects  in  it,  or  if,  in  the  course  of  the 
investigation    of  the  document,   which  is  not  his  acoordiBg 
to  his  view,  he  find  out  other  grounds,   it  has  always  beai 
competent,  and  it  was  certainly  competent  before  the  Judicatnrt 
Acts,   to    add    these.      After  the    Judicature    Acts    it   wtt 
com(>etent  to  add  reasons  of  reduction  before  the  Record  wai 
closed,  and  the  change  made  by  the  existing  Act  is  that  it  ii 
competent  to  do  after  dosing  the  Record  what  it  was  fonneriy 
competent  to  do  before  closing  the  Record.    The  objection  ii 
that  the  deed  is  not  authenticated  by  persons  who  were  entitled 
to  authenticate  it,    and  that  it  is  an  improbative  deed,  all 
that  going  to  defend  the  pursuers  against  Uie  validiky  of 
the  deed.     I  cannot  doubt  that  it  was  competent  and  proper 
to  allow  that  to  be  added   to    the    Record,   in  order  that 
the  question  at  issue,  which  I  take  to  be  the  validity  of  tha 
deed  and  the  liability  of  the  pursuers  to  be  affected  by  i^ 
and   the   ri^^t  of   the  defenders   to  entooe  i^   »]|iht  ht 
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dkpoaed  of  as  within  the  compjiai  of  thii  action,     n[x>n  the 
question  td  forgdry,  I  do  not  meAii  to  give  any  opiQion  upoa 
the  merits,  very   much   for  the  reasoDB  assigued  by  aomo  of 
your   LonDQiipa.     I   nm  vsry  averae  to  ^nter  upon   that   in- 
qniry,  because  it  ia  not  n^^ceftsary.     It  ia  a  very  aerioBa  charge 
bo  bring  against  any  one,  and  while  it  ia  a  apeciaJ  charge  again  at 
Mifeft  Enrt  aa  the  prindiial  party,  I  cannot  help  thinkiag  that 
it  ia  ft  charge  of  art  and  part  in  forgery  both  against  h^r  father 
ftud  brother ;  for  if  she  forgoa  and  they  coine  for\t'ard  to  attcHt 
that  M  the  signature  of  one  who  never  signed,  and  in  that 
w»y  give  it  currency,  they  acem  to  he  art  and  part  in  aiding  and 
abetting  the  pntting  into  effect  of  a  forge^l  deed.     That  being 
■Of  E  ohonld  require  very  itrong  evidence  in  anpport  of  floch  a 
Dharga,  and  I  am  by  no  means  isatia^f^d  with  the  way  in  which 
that  laat  adminicle   has  been  brought  forwar^L       I   think  it 
Bhon]d  have  Wen  done  at  6r«t,  and  in  a  much  atron^er  way^ 
Kad  I  am  averae  U*  let  my  judgment  he  uiQnenced  by  that 
ttlementL     Further,  when  once  yon  come  to  the  charge  of  crime 
In  the  way  that  ia  done  here,  I  am  not  at  all  fiatiatied  that  yon 
mnat  not  prove  that  charge  with  as  complete  and  couvindng 
evidence  io  the  Civil  Court  aa  in  the  Criminal  Court.    That  has 
often  been  held  iu  QMMm  where  crime  baa  come  into  consideration 
fta  m  defence,   for  instance,  in  regard  to  policies  of  inauranL-c 
for  fire ;  if  the  defence  ia  wilful  fire- raising,  1  think  it  must 
be  piroral  by  aa  good  evidence  aa  would  be  required  to  aup- 
port  a  criminal  charge.     That  has  been  repeatedly  laid  down. 
So   in  regard  to  acuttling  ahijia,  that  must  be  proved  in  the 
same  way  aa  it  would  require  to  be   in  the  Criminal  Coort. 
I    do   not   know  that   it   ia  different  in  the  cstMS  of   forgery. 
Bnt    the  nlterior    queatictt    ia   whether  thia   b   a    probative 
deed,    and  if  it  it  not  it  does  not  very  mach  signify  whose 
signature   ia   at   it.      That   ia  wholly  immaterial   pracrticolly ; 
and   on   that  matter  of    its  being  not   a  probative   deed   I 
think    ihe   caa«   m  dear.     I  think  it  plain  that    what    took 
pljtce   at  the   ngning  of  the   deed   proved   entirely   abortive, 
becanae   the  witn eases  refused  to  sign  as  witnesses,   and    an 
ulterior    prooeeding   was   contemplated    by    the    testator   in 
order   to  give  efTeot  to  the  deeil.     That  was  not  even  to  be 
done  on  that  day,  but  on  aome  aubftcquent  day,  and  it  waa  some- 
thing  that  coulrl  not  be  done  without  hia  personal  preaence  on 
a  future  ot^jaaion ;  for  it  conld  only  be  accomplished   by  his 
either  signing  the  de^l  of  new^  or  by  hist  acknowleilging  in  the 
p^rtonal  preacnco  of  new  witnesses  that  he  hnd  signed  that 
atibocriptioD  on  a  former  occasion^     The  partiea  broke  up  on 
the  footing  that  they  would  not  sign  unless  their  scruples  were 
Temovedf  aod  he  undertook  to  remove  their  scruples  by  going 
witb  or  without  them  on  a  future  occasion,  and  engaging  iu 
another  act  of  execution  of  the  de^d.     Then  only  was  the  decil 
to  ti^ke  c^ect)  for  it  could  not  take  effect  earlier.     It  was  not 
in  the  power  of  theae  partiea  to  put  themaetves  forwanl  as  wit- 
Eteaaea  behind  hta  hack  when  alive,  stiU  less  after  his  death,  to 
retract  their  refusal  to  sign,  and  to  make  that  a  will  by  him 
which  they  had  refused  to  anthenticatc  by  a  final  declaration 
of  their  purpoae  on  the  occuaion  of  his  calling  upon  them  to  do  so. 
It  i«  not  am  if  he  had  left  them  to  deliberate  or  to  make  up 
their  minda,  and  then  to  sign  if  they  liked.    There  ta  nothing 
of  that  kind  here.     Ho  aaid  he  thought  they  were  good  wit- 
neaaea,  but  they  said  they  were  not,  and  would  not  aigiu     The 
remedy  which   be  proposed  waa  a  totally  different  one;  an 
nlteriAjr  thing,  which,  in  their  eatimatiou  or  in  his  estimation,  and 
by  mntual  arrangement,  waa  to  Viecome  a  ceretnonia!  necessary 
for  the  comf4etion  of  the  deed.   Now  the  ajtm^A  of  testators  in 
tliifl  matter  U  of  the  very  greatest  couaequence.      Tbere  ia  uo 
atronger  instance  of  that  than  the  case  of  Naiamith,  where 
a  Scotchman,  Mr.  Hare  of  Calderhall,  had  signed  a  8cotch  deadt 
and  put  a  seal  to  it  aa  well  aa  hia  aiguature.     The  aeal  waa 
wholly  unnecessary,  but  the  House  of  Lortls  found  that*  as  he 
seemed  to  consider  it  necessary,  his  taking  it  away  was  good 
evidence  that  he  had  recalled  the  deed,  though  the  deed  was 
oiberwiae  good  by  the  law  of  Scotland,  because  it  was  well 
teated,  and  executed  by  him  in  a  manner  which  was  admitted 
to  be  unraceptionahle^  if  he  had  not  recorded  hia  mUvim  th&% 
the  ftealing  waa  a  neoesaary  part  of  the  intended  expre^ion  of 
cipaiuon.     In  the  aame  way  here,  if  the  testator  proceedeil  on 
the  exprcM  footing  and  understamltng  that  aomething  more 
mm  to  be  done  before  he  h^d  this  hia  delivereil  and  final  deed, 
iiui  if  that  waa  not  done^  whether  he  chang^  hia  mind  ur  only 


delayed  to  do  it, — if  that  were  understood  to  be  an  ulterior 
intention,  the  deed  was  wholly  abortive  and  consequently  cannot 
receive  effect.  I  do  not  think  it  necessary  to  go  into  the  more 
abstract  points.  It  is  better  to  let  them  stand.  They  will 
make  a  very  good  field  day  for  some  future  occasion,  and  we 
shall  be  happy  to  hear  the  argument  upon  them;  but  I  am 
sure  we  shall  not  readily  hear  an  abler  argument  than  we 
had  to-day  from  Mr.  Crichton.  Wliat  I  have  said  is  corrobo- 
rated in  the  most  remarkable  manner  by  the  evidence  of  Mr. 
Mi^nzies,  which  has  been  already  adverted  to,  and  which  shows 
that  whether  the  testator  ever,  intended  to  make  this  his  will 
or  not,  he  considered  it  had  gone  out  of  the  way,  and  that  his 
affairs  were  to  be  regulated  by  the  previous  settlement  and 
codicil  of  1865  and  1870.  On  these  grounds  I  am  for  sustain- 
ing the  new  reason  of  reduction.  Whether  we  shall  assoilzie 
frfim  the  conclusion  of  forgery  I  am  not  so  clear,  but  I  think  it 
is  not  necessary  to  go  into  that. 

Lord  Justice-Clekk. — It  seems  to  me  that  it  would  hardly 
be  fair  to  the  parties  not  to  adhere  to  the  Lord  Ordinary's  inter- 
locutor as  regards  the  question  of  forgery,  because  if  the  case 
is  not  made  out  the  defender  is  entitled  to  absolvitor  and  wo 
have  not  given  an  opinion  on  that  matter.  Therefore  we  shall 
simply  adhere  to  the  Lord  Ordinarj^'s  interlocutor  as  regards 
the  merits. 

Counsel  having  been  heard  on  the  question  of  ex- 
penses, the  following  interlocutor  was  pronounced  : — 

"  Adhere  to  the  interlocutor  reclaimed  against,  and  refuse  the 
dosjre  of  the  reclaiming  note  except  as  to  expenses :  Find  the 
ilcfender  entitled  to  the  whole  expenses  up  to  the  date  of  the 
Minute,  No.  147  of  process  :  Find  the  ])ursuer8  entitled  to 
expenses  since  the  date  of  the  said  minute,  and  remit,"  etc. 

Act.  Solicitor-General  (Clark),  Q.C.,  Mackay ;  Alexander 
Ho^ve,  W.S.  Afjent. — Alt.  J.  A.  Crichton,  D.  Crichton  ;  Thomas 
\Vhite,  S.S.C.  AgenL^J.  Chrh.  n.j. 


November  4,  1872. 

high  court  of  justiciary. 

Angus  Mackintosh,  Petitioner. 

PrU^ate  prosecutor — Concourse  of  Lord  Advocate — Circumstances 
in  which  it  was  held  that  no  sufficient  ground  had  been  shown 
to  justify  the  Court  in  ordaining  the  Lonl  Advocate  to  grant 
his  concourse  to  a  prosecution  at  the  instance  of  a  private 
party,  or  in  allowing  the  private  party  to  proceed  with  a  pro- 
secution at  his  own  instance,  and  without  the  concourse 
of  the  Lord  Advocate. 

OhH'irved  (per  Lord  Justice-Clerk),  that  in  considering  such  an 
ap))]ication,  where  so  long  a  period  of  time  as  nearly  20  years 
had  elapsed,  the  hanlship  to  the  accused  must  be  considered. 

Si:pRA,  vol.  xliv.  p.  418. 

A  report  of  the  circumstances  under  which  Mr.  !Mackin- 
tosb  presented  a  former  petition  to  the  High  Court  of 
Justiciary,  and  the  deliverance  of  a  Full  Bench  thereon, 
refusing  the  prayer  of  the  petition,  will  be  found  under 
drtte  20th  May  1872,  ante,  vol.  xliv.  p.  418. 

Reports  of-  the  civil  actions  raised  by  Mr.  Mackintosh 
will  be  found  as  follows  : — 

Mackintosh  v.  Fraser  and  Others,  19th  March  1859,  an(e,  vol. 
xKxi.  p.  421  ;  Mackintosh  v.  Smith  and  Lowe,  22d  June  1864, 
nwte,  voL  xxxvi.  p.  631,  and  House  of  Lords,  ante,  vol.  xxxvii., 
p.  318  ;  Mackintosh  v.  Arkley,  22d  Dec.  1866,  ante,  voL  xxxix. 
p.  114,  and  House  of  Lords,  26th  May  1868,  ante,  vol  xl. 
iK  482. 

Mr.  Mackintosh  now  presented  another  petition  to  the 
Court,  in  which,  after  repeating  the  narrative  of  his  former 
petition,  he  set  forth,  that  in  consequence  of  some  sng- 
gestions  that  fell  from  the  Bench  at  the  hearing  on 
the  previous  petition  on  20th  May  last,  he  had  pre- 
pared and  laid  before  the  Lord  Advocate,  on  4th  July 
1  872,  full  information  and  ezplanationp,  and  that  on  9th 
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July  he  had  received  a  letter  from  the  Crown  Agent 
stating  that  after  due  consideration  the  Lord  Advocate 
was  of  opinion  that  it  was  not  fitting  that  he  should  take 
any  steps  in  the  matter.  The  prayer  of  the  j)etition 
craved  that  the  Court  of  Justiciary  should  take  into  con- 
sideration the  information  and  explanations  which  had 
been  laid  before  the  Lord  Advocate,  and  should  ordain 
him  either  to  institute  proceedings  at  the  public  instance, 
or  to  grant  his  concourse  to  a  private  prosecution  at  the 
petitioner's  instance ;  or  otherwise,  if  the  Lord  Advocatt* 
should  {>ersist  in  his  refusal,  then  that  the  Court  should 
grant  the  petitioner  leave  to  prosecute  without  the  Lord 
Advocate's  concurrence. 

Mr.  Mackintosh  appeared  in  person,  and  delivered  a 
long  aldress  to  the  Court,  in  which  he  contended. 

That  the  injury  inflicted  on  him  by  his  being  sent  to  a  lunatic 
asylum  upon  a  false  certificate  was  of  such  a  nature  as  to 
render  the  granter  of  that  certificate  liable  to  a  criminal  charge. 
That  the  right  to  prosecute  was  not  cut  away  by  the  vicennial 
prescription  until  the  last  year  had  elapsed,  and  that  he  had 
instituted  proceedings  within  the  currency  of  the  prescrip 
tive  period.  The  right  of  prosecuting  criminally  was  not 
taken  away  by  civil  proceedings  having  been  instituted. 
He  was  able  to  account  for  the  delay  which  had  taken  place  in 
instituting  these  proceedings  by  the  impoverished  state  in  which 
he  found  himself  on  his  attaining  majority,  and  the  subsequent 
expensive  litigations  in  which  he  had  been  involved.  Moreover, 
he  had  at  an  early  stage  consulted  eminent  counsel  as  to  what 
steps  should  be  taken,  and  that  they  had  not  given  him  the  entire 
benefit  of  their  knowledge  in  withholding  from  him  the  infor- 
mation that  the  step  he  was  now  taking  was  competent.  Tho 
Lord  Advocate,  as  public  prosecutor,  had  also  been  guilty  of 
neglect  in  not  instituting  proceedings  at  the  time ;  and  was  he 
to  be  responsible,  and  to  suffer  for  the  negligence  of  a  public 
officer? 

The  following  authorities  were  cited,  and  references 
made: — 

2  Coke  Inst.  479,  4  Coke's  Cases  45  ;  Stat  55  Geo.  iii.  ca[). 
69  Sect.  19  ;  King  v.  Macgregor,  1773 ;  Napier  on  Prescription, 
568  ;  Maclaurin's  Cases,  599 ;  Ersk.  i.  1.  41. 

There  was  no  appearance  for  the  Lord  Advocate. 
At  advising — 

Lord  Arpktllan. — It  cannot  be  doubted  that  Mr.  Mackintosli 
has  raised  a  question  of  very  considerable  public  importance  ; 
but  it  is  not  the  first  occasion  upon  which  we  have  had  our 
attention  called  to  it,  though  in  different  phases ;  and  I  have 
very  deliberately  and  carefully  considered  it.  And  now  after 
the  extremely  able  and  ingenious  speech  to  which  we  have 
listened,  I  feel  it  to  be  my  duty  to  eliminate  from  that  somt:- 
what  discursive  and  interesting  address  the  only  questions 
which,  in  my  opinion,  are  really  before  us.  Some  of  the  more 
genertd  remarks  of  Mr.  Mackintosh  have  my  entire  concurrence. 
Certainly  Dr.  Graham  Weir  is  not  beyond  the  reach  of  the 
law ;  nor  is  any  other  subject  within  Her  Majesty's  dominions. 
Nor  is  Dr.  Weir  beyond  the  protection  of  the  law ; — he  ia 
entitled  to  protection  against  reckless  or  malicious  prosecution. 
But  the  questions  really  before  us  are,  first,  whether  the  honl 
Advocate  is  bound  to  give  his  concourse  to  every  private  pro- 
secutor,  and  in  every  case  ?  and  secondly,  whether,  if  he  does 
not  do  so,  but  states  that,  in  the  discharge  of  his  duty,  he 
declines  so  to  do,  this  Court  should  interpose,  or  could  legiti- 
mately  interpose,  and  ordain  his  Lordship  so  to  do  ?  and  third, 
whether,  in  the  case  of  an  application  to  this  Court  for  redress, 
there  is  any  remedy  to  the  party  wishing  to  prosecute,  in  tho 
event  of  such  concourse  being  wrongfully  refused  ?  Now,  with- 
out entering  at  large  into  any  of  these  questions,  I  wish  simply 
to  say  in  a  few  sentences  the  conclusion,  and  the  grounds  of  the 
conclusion  at  which  I  have  arrived. 

The  concourse  of  the  Lord  Advocate  is  not  a  mere  form.  I 
am  quite  satisfied  that  the  Lord  Advocate  is  not  bound  to  give 
his  concourse,  in  every  case,  to  every  person  applying  for  it,  and 
desiring  to  prosecute, — not  bound  to  aid  the  prosecution  by 


every  reeklcsa  ftcctaser,  by  every  angry  or  BpitefiU  peroon,  Tb* 
right  and  duty  of  prosecution  for  crime  is,  aocerding  to  the  kv 
and  constitution  of  this  country,  primarily  in  the  bands  of  ^ 
public  proaecutor  y  and  a  very  great  trust  ia  neoevaarily  implied 
in  that  office,  and  reposed  in  the  Lord  Advocate.  I  think  it  ii 
according  to  all  our  paet  @xperi«noe  and  practice,  Hut  tk 
giving  of  the  concourse  of  the  public  prosecutor  ia  not  a  mstle 
of  form,  or  a  matter  of  courae,  and  that  the  Liord  Advncak  ii 
not  bouod  to  give  it  when  he  thinks  it  his  duty  to  T^tme  it 
One  word  ^Ul  show,  1  think,  not  merely  that  that  is  the  law,  of 
which  T  have  no  doubt,  but  bow  right  and  juat  it  is  that  Ika 
ought  to  be  the  law, 

A  public  prosecution  is  raised  aod  pttreued  for  tb©  sake  4 
public  JDatice^  and  for  the  vindication  of  piiblio  law^  and  tk 
protection  of  the  interests  of  society  at  large  ;  while,  ii  i 
country  where  there  is  a  public  prosecutor,  all  private  pn» 
cution  in  a  criminal  court  haa  its  origin  in  personal  reteol> 
tnent  This  is  so  stated  by  Baron  Hume*  It  ta  because  ol  ft 
sense  of  personal  wrong  that  private  proa^cution  ia  deaijied,  laj 
that  it  is  sometimes  {lermitted.  I  do  not  estiinate  very  higiily 
the  privilege  of  prosecution  for  perw>nal  wrong,  when  imhlic  hv 
does  not  require  it ;  and  I  have  no  doubt  that  the  presuin[itiao 
of  reaaon  pervading  all  constitutional  taw  ia  in  favour  of  ^ut 
proaecntioQ  which  ariaeB  and  is  pursaed  for  the  pnrfioae  of  j<oblic 
vindication  of  law,  in  preference  to  the  prosecution  which  spiiiifi 
trotsi  personal  resentment,  and  is  pursued  for  the  grati£catioii  d 
that  feelings 

It  is  upon  that  principle,  and  because  of  that  prcisumpticsi, 
that  the  eEceptional  procedure  by  private  proseeation  hwi  m 
Scotland  I,  becomo  so  very  rare^  I  am  not  blind  to  the  coidti- 
tittional  objections  to  the  conferring  of  such  very  lai;^  diacretxm 
and  high  authority  on  the  Lord  Advocate  The  time  has  Wo 
when  that  power  might  have  been  dangerous,  and  required  to 
be  guarded  and  restraiaed  ;  but  that  time  has  passed  av^f 
The  true  protection  now  is  in  the  Lord  Advocate^a  position  m 
a  representative  in  a  con^atitutionol  Parliament,  where  he  loijr 
be  called  to  account  The  check  is  now  in  Parliament;  aod  m 
public  opinion.  The  law  now  does  not  encour^e  private  pw- 
ftecuttoQ  ;  but  it  does  permit  it,  and  I  think  rightly  and  visdf, 
when  the  Lord  Advocate,  not  thinking  it  fitting  to  proeecnk 
himself,  givej»  to  the  private  pro&eeutor  his  couconrae.  La  pno* 
tice,  even  these  caflcs  are  very  rare. 

On  the  second  questifln  I  have  some  donbt  aa  to  the  power rf 
this  Caxxri  to  ordain  the  Lord  Advocate  to  grant  his  coaconiM 
in  a  case  where  he  has  stated  that  he  considers  it  his  duty  to 
refuse  it  It  is,  however,  necessary  that  the  question  shoiild  be 
answered  at  present  There  are  great  difficulties  in  the  wij 
of  such  a  decern! turc  against  the  Lord  Advocate,  aud  th(^tt 
might  he  still  greater  difficulties  in  the  way  of  securing  it« 
enforcement,  I  reserve  my  ojjinion  on  it  till  a  case  requirii^ 
decision  of  it  arises*  But  the  thirtl  jioint  renders  the  decisira 
of  that  question  unnecessary.  Because  I  do  not  entertam  ixq 
doubt,  and  I  rather  think  your  Lordshii^fs  are  of  the  sameopiniMi, 
that  if  a  case  were  roade  out,  showing  tbat  the  Lord  Advocite 
ought  to  have  given  his  eoncourse^  and  was  capriciously,  wrong' 
fnUy,  or  oppressively  withholding  it,  this  Court  could  ioterjioK* 
Such  a  case  may  be  sujjpoaed  in  argument.  It  ia  really  scmelj 
conceivable  in  fact  But,  if  it  should  occiu-,  it  would  bf  i 
wrong,  and  it  would  not  be  without  remcfiy.  I  think  that  w« 
have  the  authority  of  Sir  George  Mackenzie,  and  the  recant 
authority  of  certain  very  valuable  and  weighty  observationi 
made  by  the  Jutigea  in  the  attempted  prosecution  of  Hare  after 
Barkers  trial,  to  sustain  the  prtjj>OBition  that  we  could  give  re- 
dre»a  by  permitting,  in  the  particukr  circumstaucea  of  »ueh  in 
exceptional  ciuse,  the  proaeeutlon  to  proceed  at  tlie  instance  OJ 
tho  private  prc^ecutor,  without  the  ccncourae  of  Her  Majesty^ 
Advocate.  But  it  must  be  obvioua  to  all,  that  nothing  but  vtsf 
grave  and  extraordinary  circumstances  could  possibly  warrant  th« 
Court  to  take  such  a  proceeding.  Every  iiroaumption  is  agwart 
it^  and  the  exjierience  of  very  many  years  bas  shown  that  the 
high  trust  reposed  in  Her  Majesty's  Advocate,  whoever  occnplifd 
that  high  position,  bas  not  been  reposed  in  vain;  that  all  criaiei 
requiring  prosecution  are  prosecuted,  and  tbat  Her  Majetty'i 
subjects  are  protected  from  reckless  or  spiteftil  and  maliciooi 
profleeution.  Such  a  thing  aa  a  private  prosecutor  seektuf  cow- 
coiirae  from  the  Lord  Advocate,  and  tbat  cfvncourse  refund 
him  when  justice  required  that  it  should  be  granted,  la  what  w« 
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have  not  seen  in  our  day,  and  what  cannot  reasonably  be  antici- 
pated. At  the  same  time,  I  quite  admit  that  the  possibility  of 
mcb  a  case  must,  in  argument,  be  met,  and  I  am  of  opinion 
bhat  in  such  an  extreme  case  the  Lord  Advocate  is  not  abso- 
lute master  of  the  situation.  This  Court  could,  I  think,  inter- 
pose to  secure  justice,  and  to  prevent  oppression. 

One  very  simple  question  remains.  Is  there  here  presented 
Boch  a  ease  as  should  lead  the  Court  to  come  to  the  conclusion 
that  the  concourse  of  the  Lord  Advocate  ought  to  have  been 
granted  ?  I  do  not  wish  to  say  anything  to  hart  the  feelings  of 
the  petitioner,  but  I  am  of  opinion  that  no  ground  whatever 
has  been  stated  to  lead  to  the  conclusion  that  the  Lord  Advocate 
has  done  wrong  in  refusing  his  concourse.  I  see  no  reason  for 
ioabting  the  course  taken  by  the  Lord  Advocate.  I  do  not  see 
bhat  he  has  erred  even  in  judgment  in  refusing  his  concourse. 
[  regret  very  much  that  any  farther  distress  should  be  occasioned 
to  Mr.  Mackintosh,  but  twenty  years  have  now  passed,  and  I 
think  that  after  the  full  discussion  of  the  points  which  he  has 
raised,  this  matter  may  now  be  allowed  to  drift  into  oblivion. 

LoBD  NsAVES. — I  am  not  aware  that  since  the  Bevolution 
there  has  been  an  example  of  a  criminal  prosecution  without  the 
Lord  Advocate's  concourse  where  it  was  not  at  his  instance. 

In  this  case  the  Lord  Advocate  has  refused  his  concourse  and 
has  done  so  upon  grounds  of  which  he  is  the  judge ;  and  of 
which  to  a  certain  extent  others  may  be  judges  also ;  but  how 
is  their  judgmeut  to  be  carried  out  ?  I  do  not  think  it  is  in 
the  power  of  this  Court  to  compel  the  Lord  Advocate  to  concur. 
Nor  can  I  see  how  the  comjniMtor  could  be  put  in  force.  We 
might  put  on  record  an  expression  of  our  opinion  that  the  Lord 
Advocate  ought  to  give  his  concourse ;  but  how  that  is  to  be 
enforced  is  a  matter  we  have  never  had  occasion  to  consider, 
md  I  am  very  doubtful  if  it  is  feasible  to  enforce  it. 

The  only  other  point  is,  whether,  being  unable  to  enforce  con- 
course, it  is  in  our  power  on  a  special  application  to  grant  crimi- 
nal letters  to  a  private  party,  to  enable  him  to  proceed  with  his 
prosecution  at  his  sole  instance.  That  is  a  matter  of  great 
lelicacy,  and  I  think  we  are  not  entitled  to  resort  to  that 
iniisual  course  except  upon  the  clearest  possible  evidence  that 
ihere  would  otherwise  be  a  denial  of  justice.  It  cannot  be 
leld  that  it  is  a  denial  of  justice  to  prevent  these  occurrences 
Mrhich  took  place  in  1852  from  being  now  raked  up  and  made 
ihe  subject  of  a  criminal  prosecution,  especially  when  the  whole 
ircumstances  are  such  as  your  Lordship  has  narrated. 

If  we  were  to  overturn  the  Lord  Advocate's  decision  on  this 
natter,  we  should  be  acting  very  wrongly. 

Ix>RD  Jttsticb-Clkbk. — I  entirely  concur  in  the  result  at 
irhich  your  Lordships  have  arrived,  and  also  in  the  observations 
ivhich  have  been  made  by  Lord  Ardmillan  upon  the  general 
irharacter  of  the  paper  which  has  been  read  to  us  by  the  peti- 
tioner. That  paper  has  been  ably  prepared,  and  argued  with  a 
great  deal  of  ingenuity,  although  perhaps  there  are  some  things 
In  it  which,  with  better  taste  and  consideration,  might  have  been 
avoided.  I  also  concur  in  what  has  been  said  with  regard  to 
the  nature  of  the  injury  which  Mr.  Mackintosh  states  he  suffered. 
Ko  one  can  doubt  that  it  is  a  very  great  injury  to  be  unjustly  con- 
fined in  a  lunatic  asylum  ;  nor  can  I  imagine  a  greater  offence 
than  the  granting  of  a  certificate  for  that  purpose,  in  the  know- 
ledge that  it  is  false.  To  such  an  injury,  if  it  had  been  inflicted, 
it  is  impossible  to  refuse  sympathy ;  but  the  present  application 
is  made  in  circumstances  very  far  removed  from  that.  The 
state  of  the  matter  here  is  this : — ^the  petitioner  wishes  to  pro- 
secute a  medical  man,  who  had  granted  a  certificate  that  the 
petitioner  waa  insane,  upon  the  ground  that  the  certificate  had 
been  granted  in  the  knowledge  that  it  was  false  and  in  pursuance 
of  a  conspiracy.  In  consequence  of  this  certificate  the  petitioner 
had  been  put  into  a  lunatic  asylum.  The  petitioner  has  applied 
to  the  Lord  Advocate  to  grant  his  concourse  to  this  prosecu- 
tion— this  concourse  the  Lord  Advocate  has  refused,  and  the 
petitioner  now  applies  to  this  Court  to  have  the  Lord  Advocate 
ordained  to  grant  his  concourse,  or  otherwise  to  allow  the  pro- 
secution to  prooeed  without  his  concourse.  The  case  came 
before  the  Court  upon  a  former  occasion,  when  the  Lord  Advocate 
appeared  and  atated  out  of  deference  to  the  Court — although  he 
added  that  while  he  gave  ua  what  assistance  he  could,  he  did  not 
ponwdpr  ImnMlf  hound  to  do  so— the  reasons  why  he  had  refused 


his  concourse.  We  were  then  all  of  opinion  that  although  in 
an  exceptional  case  it  might  be  within  our  power  to  interfere, 
still  the  case  would  require  to  be  very  special  indeed  which 
could  warrant  such  a  proceeding.  The  petitioner  seems  there- 
u]K>n  again  to  have  applied  to  the  Lord  Advocate,  who  has 
thought  proper  of  new  to  refuse  his  concourse,  and  now  the 
object  of  this  application,  so  far  as  I  understand  it,  is  to 
induce  us  either  to  compel  the  Lord  Advocate  to  concur,  or  else 
allow  the  prosecution  to  proceed  without  his  concourse.  The 
first  question  is,  What  is  the  legal  aspect  of  the  case  ?  As  a 
general  rule  the  Court  will  not  aUow  a  prosecution  to  proceed 
at  the  instance  of  a  private  prosecutor  without  the  concourse 
of  the  Lord  Advocate — and  for  good  reasons.  The  concourse  of 
the  Lord  Advocate  is  important  in  two  matters  which  are 
material  to  the  public  interest,  and  for  the  protection  of  private 
l)er8ons.  First,  it  is  important  to  make  sure  that  there  is  no 
collusion  in  criminal  prosecutions  between  the  prosecutor  and 
the  accused, — a  precaution  perhaps  more  important  in  former 
days  than  now.  Secondly,  it  is  useful  in  guarding  against  any 
oppression  of  the  accused  on  the  part  of  the  prosecutor.  This 
is  of  very  great  importance,  because  there  can  be  no  doubt  that 
the  system  of  a  public  prosecution,  whOe  it  is  a  most  efficient 
mode  of  detecting  and  punishing  crime,  is  not  less  efficient  in 
the  other  respect  in  the  protection  it  affords  against  unjust  or 
oppressive  prosecution — an  advantage  which  is  ]>erhaps  not 
always  so  plain  to  the  public— of  protecting  members  of  the 
public  from  false  and  oppressive  accusations. 

I  am  far  from  saying  that  the  public  prosecutor  is  sole  judge 
and  master  in  such  matters  ;  I  stated  my  views  upon  that  point 
when  this  case  was  before  us  formerly.  It  is  not,  I  think,  in  the 
power  of  the  public  prosecutor  at  all  times  both  to  refuse  his 
concourse  and  not  to  allow  the  private  prosecutor  to  proceed 
capriciously,  oppressively,  or  unreasonably  to  refuse  to  prosecute 
himself,  and  yet  prevent  a  prosecution  at  the  instance  of  a 
private  ^arty.  There  is  a  remedy,  should  such  a  case  occur, 
although  fortunately  for  this  country  it  has  very  rarely  been 
required.  The  administration  of  the  office  of  public  prosecutor 
is  so  completely  under  the  control,  not  only  of  parliamentary 
superintendence,  but  of  public  opinion,  that  I  suppose  no  instance 
has  occurred,  at  least^within  the  memory  of  any  one  of  us,  of  there 
being  anything  like  a  charge  of  wanton  abuse  of  its  large  powers. 
I  incline  to  the  opinion,  as  I  said  formerly,  that  we  have  power 
either  to  permit  the  private  prosecutor  on  good  cause  shown  to 
proceed  without  concourse,  or  to  ordain  the  public  prosecutor 
to  grant  his  concourse.  I  think  cither  course  competent,  and 
I  find  that  in  his  second  volume,  p.  126,  Baron  Hume  lays  down 
the  law  substantially  in  that  way.  In  one  of  the  cases  there 
referred  to  the  Court  expressly  decided  that  they  could  ordain 
the  public  prosecutor  to  proceed,  and  similarly,  in  the  case  of 
Colonel  Charteris,  they  permitted  the  prosecution  to  proceed 
although  the  public  prosecutor  withdrew  his  concourse.  If, 
then,  the  petitioner  here  had  shown  the  Court  good  ground  upon 
which  to  exercise  this  power,  er  to  lead  us  to  suppose  that  the 
Lord  Advocate  hod  acted  otherwise  than  with  reasonable 
discretion  in  the  si)ecial  circumstances  of  this  case,  we  could 
have  taken  whichever  step  we  considered  most  proper.  I  am 
clearly  of  opinion  that  not  merely  has  no  special  or  unusual  case 
been  presented  to  us — no  case  of  capricious,  wanton  refusal  on 
the  ptut  of  the  public  prosecutor— but  that  even  upon  the  able 
statement  made  to  us  by  Mr.  Mackintosh,  as  far  as  I  can  see,  the 
Lord  Advocate  has  exercised  a  very  sound  discretion  in  refusing 
his  concourse. 

I  shall  not  refer  to  some  parts  of  the  address  made  to  us  which 
would  have  been  better  omitted  ;  but  if  Mr.  Mackintosh  was  not 
advised  by  his  counsel  to  institute  criminal  proceedings,  it  can 
cause  no  surprise  that  we  should  conclude  that  sufficient  facts 
were  not  disclosed  or  apparent  to  warrant  such  steps. 

Twenty  years  have  now  elapsed  since  the  date  of  the  offence 
complained  of^  and  although  the  i>osition  of  the  prosecutor  must 
be  considered,  and  has  been  so,  still  there  is  another  party  whoso 
position  must  be  considered  also ;  that  is  the  accused.  Even 
though  the  charge  of  conspiracy  is  proposed  to  be  withdrawn, 
still  it  is  now  attempted  to  bring  a  criminal  charge  against 
this  medical  gentleman,  upon  facts  which  have  been  within 
the  knowledge  of  the  private  prosecutor  throughout  all 
that  time ;  and  that  notwithstanding  the  fact  that  all  these 
facts   have  been   twice  under  the  consideration  of  a  jury, 
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and  twice  the  subject  of  verdicts  unfavourable  to  the  peti- 
tioner's view.  The  Lord  Advocate  has  in  the  circumstances 
felt  it  to  be  his  duty  to  refuse  his  concourse ;  and  in  my 
opinion  the  objects  of  justice  can  only  be  attained  in  this 
case  by  declining  to  interfere  with  the  resolution  of  the  Lord 
Advocate,  and  refusing  the  prayer  of  the  i>etition. 

Refuse, 

Lord  Justice-Clerk,    Lords    ArdmiUan  and   Neaves. — Act, 
Party. — Justidary  Clerk.  A.&u. 


November  15,  1872. 

SECOND  DIVI80N. 

Western  Bank  of  Scotland  and  James  M'Lellaxd, 
Liquidator  of  the  Bank,  Pursuers,  v.  William  Baird's 
Trustees,  Defenders, 

Company — Liquidator — Director,  liafnlity  of — Nefjligtnee — Repe- 
tition— Process — Rflfvnncy — In  an  action  at  the  instance  of  the 
liquidator  of  a  joint -stock  bank  against  a  former  director,  who 
had  retired  from  office  five  years  before  the  bank  stopped 
]»ayment,  to  recover  from  him  a  sum  alleged  to  be  the  loss 
incurred  by  the  bank,  as  at  the  date  when  he  ceased  to  be  a 
director,  (1.)  by  advances  on  accounts-current;  (2.)  by  bills 
discounted ;  and  (3.)  by  policies  of  insurance  ox>ened  on  the 
lives  of  sundry  of  its  debtors,  and  which  loss  was  alleged 
to  have  been  caused  by  the  gross  negligence  of  the  defender 
and  his  co-directors  in  the  performance  of  the  duties  of  their 
office. 

Held  (1.)  that  where  the  loss  averred  arose  on  accounts,  which 
were  closecl,  inconsequence  of  the  bankruptcy  of  the  customers, 
while  the  defender  remaine<l  a  director,  the  averments  were 
relevant  to  be  admitted  to  probation. 

But  (2.)  where  the  loss  averred  arose  on  accounts  which  were 
continued  after  the  defender  had  retired  from  the  directorate, 
the  bank  dealing  with  the  customers  as  solvent  traders,  in- 
creasing its  advances  to  them  on  account-current,  and  con- 
tinuing to  discount  their  bills,  and  the  loss  being  only  ascer- 
tained at  the  stoppage  of  the  bank,  the  bank  and  the  liqui- 
dator, who  represented  it,  had  lost  recourse  against  the 
defender.  '  Further,  having  surrendered  the  i»olicies  of  in- 
surance after  the  stoppage  of  the  bank,  without  communi- 
cating with  the  defender,  he  had  also  lost  his  recourse  against 
him  on  this  head. 

Separat'm^  that  the  averments  on  record  were  insufficient  as 
only  specifying  balances  of  accounts,  instead  of  taking  up 
each  account  individually  and  explaining  wherein  the  un- 
authorized advance  consisted,  and  that  the  debt  was  unrecover- 
able at  the  time  the  defender  retired  from  office. 

HM  (3.)  Where  a  person  accejits  the  position  of  director  of  a 
public  company,  and  holds  himself  out  as  sach  to  the  public, 
though  not  qualified  in  terms  of  the  company's  contract  of 
cox)artnery  to  hold  the  office,  he  cannot  avail  himself  of  his 
own  disqualification  when  sued  for  malversation  of  office. 

Observed  that  the  claim  against  the  defender  was  a  direct 
personal  claim,  and  in  no  way  subsidiary  or  as  a  correus 
€M>endi  with  the  bank's  customers,  and  that  the  law  a2)pli- 
cable  to  the  case  of  a  cautioner  did  not  afford  him  any 
protection. 

Question  as  to  which  party  should  open  in  a  debate,  after  the 
report  of  au  accountant  under  a  remit  with  a  view  to  expis- 
cate  the  grounds  of  action. 

Supra,  vol.  zxxviii.  p.  557 ;  and  vol.  xxxix.  p.  453 ;  also 
Western  Bank  v.  Douglas  and  Others,  supra,  vol.  xxxii. 
pp.  212,  434,  and  Western  Bank  v.  Baird  and  Others, 
supra,  vol.  xxxiv.  p.  435. 

In  this  action  the  Judges  of  the  Second  Division,  after 
hearing  counsel  on  the  lieclaiming  Note  against  the 
interlocutor  of  the  Lord  Ordinary  (Kinloch),  vide  ante, 
vol.  xxxviii.  p.  558,  pronounced  the  following  inter- 
locutor : — 

"10^  July  18C6.— Adhere  to  the  said  interlocutor,  in  so  far 
as  it  repels  the  objuctiou  to  the  title  to  sue,  stated  in  the  first 


plea  for  the  defenders,  and  to  that  extent  and  effect  refuse  the 
prayer  of  the  reclaiming  note  for  the  defenders  :  Quoad  idin 
recall  in  ?ioc  statu  the  interlocutor  reclaimed  against :  Find  t2»it 
the  compromises,  discharges,  and  decree  ol  absolvitor  refened 
to  in  the  second  plea  for  the  defenders  do  not  preclude  the  par 
suers  from  insisting  in  their  claim  against  the  defenders  ib 
stated  in  the  summons  and  record :  Theretore  re)iel  the  said 
second  plea  for  the  defenders  in  both  its  branches,  in  so  far  « 
it  is  stated  in  limine  as  a  bar  to  the  action :  Before  fnr^er 
answer  as  to  the  whole  other  jdeas  of  the  partiea  hine  tnde;  n- 
mit  to  Iklr.  Charles  Pearsoo,  accountant  in  Edinbargh,  to  ezasuse 
the  books  and  relative  documents  of  the  Western  Bank,  mi 
(1)  to  report  the  commencement,  progress,  and  final  tennins- 
tion  of  each  of  the  accounts  mentioned  in  the  schednle  A,  sf- 
pcnded  to  the  record  ;  what  securities,  if  any,  the  bank  hdd 
at  any  time  for  the  advances  made  on  the  said  aocoants ;  whit 
was  the  balance,  if  any,  at  the  debit  of  each  of  said  aooosnii 
as  at  the  23d  June  1852  ;  what  payments  were  after  that  daii 
received  to  the  credit  of  each  of  the  said  accounts,  and  (so  hi 
as  the  books  show)  from  what  sources  these  payments  wen 
received  by  the  bank,  or  made  by  the  customers,  debtors  is  the 
said  accounts,  or  any  persons  on  their  behalf;  and  furkho; 
what  was  the  lowest  balance  at  the  debit  of  each  of  the  sud 
accounts  at  any  time  after  June  23d,  1852,  and  whether  after 
said  date  the  balances  were  ever  shifted,  and  to  what  ezteai, 
to  the  credit  side  of  any  of  the  said  accounts ;  (2.)  to  report 
what  was  the  amount  of  Bills  which  had  been  disoonnted  to 
each  of  the  iirms  mentioned  in  the  35th  article  of  the  conde- 
scendence, and  were  unretired  at  the  24th  June  1846  ;  to  pie- 
pare  and  report  a  descriptive  list  of  the  bills  disoonnted  to  each 
of  the  said  firms  between  24th  June  1846  and  23d  Jane  189S, 
showing  whether,  when,  and  how,  these  bills  were  retired  it 
or  after  maturity,  what  bills  discounted  to  each  of  the  wd 
firms  were  unretired  at  23d  June  1852,  and  whether,  when,  aid 
how,  the  said  last  mentioned  bills  were  retired  :  (3.)  to  report 
what  policies  (if  aoy)  the  bank  held  on  the  lives  of  debtors  to 
the  bank  at  or  prior  to  1846,  what  pohcies  on  lives  of  the  bsakli 
debtors  were  subsequently  opened  by  'the  bank  ;  what  were  the 
premiums  payable,  and  |  aid,  on  each  of  said  {lolicies  ;  and  whit 
was  the  ultimate  result  of  each  of  such  insurances  :  Firtfaei; 
authorize  the  accountant  to  report  any  other  matter  a{^wariBg 
in  the  books  of  the  bank  fairly  falling  within  the  gentral 
scoi>e  of  this  remit,  which  either  party  may  request  him  to 
report." 

In  accordance  with  the  remit  contained  in  the  jxee^ 
ding  interlocutor,  Mr.  Pearson  made  an  investigation  inlo 
the  books  of  the  bank  and  reported  the  result  of  that  in- 
vestigation in  a  series  of  states.  The  case  thereafter 
came  before  the  Court  for  argument  on  the  releviney 
and  on  the  future  procedure  when  viewed  in  the  light  of 
the  accountant's  report 

It  was  contended  for  the  pursuer  that  it  fell  to  tko 
defenders  to  open  the  debate;  that  the  remit  to  the 
accountant  was  made  mainly  on  the  ground  that  the  de- 
fenders maintained  that  if  aremit  wasmade,  and  the  facts,  s 
disclosed  by  the  books  of  the  bank,  ascertained,  they  woqU 
be  able  to  satisfy  the  Court  that  the  action  .was  totally 
irrelevant.  That  being  so,  it  was  for  the  defenders  to 
bring  before  the  Court  the  facts  disclosed  in  the  account- 
ant's report  on  which  they  founded.  Till  that  was  dooe 
the  pursuer  did  not  know  what  he  had  to  meet. 

The  defenders  maintained  that  the  action  came  op  as  if 
there  never  had  been  any  discussion  on  the  relevancy,  and 
that  the  remit  had  been  made  for  the  purpose  of  explaio- 
ing  the  position  which  the  pursuer  took  as  against  Mr. 
Baird.  There  was  therefore  ho  reason  for  departing  from 
the  ordinary  course  in  opening  the  debate. 

Lord  Cowan. — This  is  no  doubt  a  very  important  st^  in  the 
cause.  Questions  of  relevancy  were  stated  to  have  bwn  dis- 
posed of,  but  they  are  not  before  us  at  all.  We  moat  now  eofr> 
sider,  as  Mr.  MiUar  very  properly  stated,  how  we  oaa  bert  fit 
at  the  substance  of  that  important  question  which  is  to  lis 
argued  and    decided  as   between  the  parties.     Xha  flnaka 
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iormeAj  delivered  by  the  Lord  JiiBtice-Clcrk  was  the  result 
of  many  veiy  deliberate  consultations  among  us  all,  and,  as 
Ilia   Lordship  stated,   we  were  all  very    clearly    of   opinion 
that  this  is  not  in  any  pro])er  sense  an  action  of  damages,  but 
ia  an  action  for  certain  sums  of  money,  as  in  an  accounting. 
Now,  if  it  is  not  an  action  of  damages,  I  want  to  know  what 
kind  of  action  it  is,  and  I  wish  to  know  what  it  is  that  the 
pnfMMiB  now  insist  in  with  a  view  to  get  at  the  substance  of 
their  alleged  rights.     Do  they  wish  to  have  issues  sent  to  a 
jmj  ?    Mr.  Millar  stated  that  he  still  maintained  it  to  be  an 
action  of  damages,  or  at  all  events  he  would  not  admit  that  it 
was  not  an  action  of  damages.     The  Court  are  in  this  position, 
that  in  1866  they  held  that  they  could  not  regard  it  as  an 
action  of  damages  in  any  proper  sense,  but  as  an  action  wherein 
the  pursuers  demanded  certain  specific  amounts  according  to 
certain  sohediiles  attached  V>  the  summons.     When  the  case 
came  before  ns,  the  Lord  Justice- Qerk,  with  the  consent  of  us 
all,  held  that  to  send  such  a  case  per  averalanemto  a  jury  on  a 
general  issue  would  be  a  waste  of  time,  and  would  not  lead 
to  a  just  determination  of  the  issues  as^between  the  parties,  and, 
therefore,  we  thought,  concurring  in  the  statement  that  was 
read  by  Mr.   Millar  as  to  what  the  Lord  Ordinary  said  the 
defenders   had  asked  before  him,  that  it  was  most  expedient 
and  indispensable  that  we  should  have  this  matter  of  account- 
ing winnowed  and  simplified  as  far  as  the  accountant  could  do 
it  for  OS ;  and,  as  far  as  discussions  on  the  report  by  the  account- 
ant could  enable  us  to  do  so,  we  could  hear  the  pursuer  on  the 
kind  of  issues  he  was  to  ask  the  Court  to  approve  of.     Now,  I 
want  to  know  what  the  pursuer  says  about  that.     Does  he  still 
maintain  that  he  is  entitled  to  an  issue  on  every  one  of  these  sche- 
dnles?   We  were  very  specific  in  the  terms  in  which  we  remitted 
the  matter  to  the  accountant,  and,  in  particular,  we  were  most 
anxious  that  he  should  trace  from, the  books  the  history  of  all 
the  bills  and  accounts  on  which  it  was  alleged,  through  Uie  neg- 
ligence of  the  defenders,  loss  had  been  suffered  by  the  pursuer ; 
and,  in  particnlar,  we  desire  to  have  a  statement  showing  whether 
the  alleged  losses  had  arisen  upon  transactions  as  between  1846 
•ad  1862^  the  sole  period  that  the  defender,  Mr.  William  Baird, 
was  a  director,  along  with  his  co-directors.     Now,  that  rei>ort 
is  before  ns,  and  what  is  the  result  ?  I  want  to  know  now  whether 
the  pursuer  is  to  maintain  that  as  at  1852,  or  as  between  1846 
and    1852,  losses  were  sustained,  and  that  he  is  entitled  to 
have  an  issue  upon  that  particular  matter.     I  must  say  for  my 
partk  that  I  cannot  understand  how  the  Court  are  to  get  at  the  , 
inbataoee  of  the  case  as  between  the  parties  without  a  full  ex- 
planation, in  the  first  place,  of  the  nature  of  the  action  which 
the  puTBuere  here  insist  in, — of  the  nature  of  their  claims,  and 
the  extent  of  these  ohiims,  which,  after  the  winnowing  and  sift- 
ing which  the  accounts  have  undergone  before  the  accountant, 
Uiey  MTt  still  anxious  to  get  sent  to  trial.   It  is  said  the  defender 
b  entitled  to  show  that  under  the  report  there  is  no  case  that 
[Might  to  be  sent  to  a  jury.    No  doubt  that  is  so,  but  the  de- 
fenders must  state  that  to  us  in  answer  to  the  pursuer's  case. 
Therefore,  having  regard  to  what  we  did,  and  to  the  anxious 
Bonsidisration  which  we  gave  to  the  case  when  we  remitted  it 
to  the  accountant^  I  see  no  ground  whatever  on  which,  at  this 
itagc^  we  ou^t  to  interfere  with  the  usual  rule,  that  the  pur- 
roer  muit  stake  the  grounds  of  his  action,  and  tell  us  the  sub- 
itanoe  of  the  matter  as  to  which  he  wishes  to  have  issues  sent 
to  a  jury. 

LoKD  BxNHouf  & — This  matter  appears  to  me  in  a  different 
light,  arising  from  the  important  step  which  was  taken  of 
nffdering  the  investigation  before  an  acoountant  The  object  of 
khat  investigation,  as  I  understood  it,  was  this — to  ascertain 
what  was  the  result  in  figures,  as  bearing  on  the  case  before  us, 
by  tracing  all  these  accounts,  ascertaining  how  they  had  been 
Dootracted,  and  ascertaining  also  how  they  had  terminated. 
Fhia  step  was  pressed  upon  us  by  the  defenders,  and  I  should 
rappoee  it  was  in  their  interest  that  the  accountant  was  directed 
ko  ascertain  how  far  the  figures  in  the  books  confirmed  their 
view.  Now,  I  think  we  ought  to  know  from  the  statement  of 
the  defenders,  how  far  this  report  is  in  their  favour, — how  far 
it  sopporta  their  plea  of  irrelevancy,  upon  which  I  think  the 
nport  mud  bear  very  strongly.  It  is  maintained  that  the 
lolMMi  ia  to  a  gnat  extent  iirelevant  and  ill  founded,  and  I 
dwold  thuik  that  tiie  figoree  would  show  that  matter  of  fact 


Now,  if  the  defenders  can  show  to  us  from  the  report  of  the 
accountant  that,  as  a  matter  of  figures,  the  case  is  against  the 
pursuer,  it  is  surely  for  them  to  do  so.  What  use  was  this  re- 
port to  us  if  we  cannot  see  how  far  it  narrows  the  case,— and 
narrows  it  in  favour  of  the  defenders  I  should  suppose,  for  it 
cannot  narrow  it  in  favour  of  the  pursuer,  because  he  wishes  as 
wide  a  case  as  possible.  The  object  is  to  sec  how  far  it  is 
narrowed  or  brought  into  the  manageable  compass  of  an  ordi- 
nary trial.  It  would  be  all  thrown  away  unless  we  can  see 
what  the  effect  of  the  re])ort  is.  For  all  I  know,  it  may  be  so 
decisive  as  to  strike  out  two-thirds  of  the  allegations  by  a 
demonstration  of  figures  that  although  certain  accounts  had  been 
at  first  negligently  or  absurdly  contracted,  yet  that  the  opera- 
tions subsequently  do  away  with  the  whole  effects  of  that,  and 
clear  off  the  supposed  negligence  or  the  effects  of  the  negligence, 
so  as  to  relieve  the  case  of  a  large  part  of  that  which  is  alleged. 
Now,  I  want  to  know  how  far  that  is  the  case.  If  it  is  not  the 
case  at^all,  the  defenders  may  say  that  they  have  nothing  to 
state  on  that  subject,  and  that  the  report  has  done  them  no 
good.  But  I  should  like  to  hear  to  what  extent  they  say  that. 
I  am  therefore  of  opinion  that  the  defenders  should  open  the 
case,  especially  with  reference  to  the  effect  of  the  accountant's 
report. 

Lord  Neaves. — This  is  a  matter  of  discretion,  but  I  confess 
I  think  the  course  2)roposed  by  Lord  Cowan  is  the  correct  one, 
and  it  cannot  do  any  harm.  I  trust  that  neither  of  the  parties 
will  ignore  their  respective  positions.  As  far  as  I  can  sec,  the 
pursuer  will  not  do  justice  to  himself  if  he  does  not  look  that 
report  in  the  face,  if  there  is  anything  material  in  it,  for  it  is 
made  out  of  his  own  books  and  calculations.  But  it  is  most 
desirable  for  us  to  know  what  is  the  nature  of  the  ground  of 
liability,— what  category  this  action  comes  under.  I  am  far 
from  saying  that  any  opinions  indicated  on  the  action  at  the 
advising  are  conclusive  of  the  case  ;  but  certainly  the  view  of 
the  Court  then  whs  that  it  was  not  an  ordiuary  action  of 
damages,  but  that  it  is  just  what  we  see  every  day  in  the  case 
of  private  trustees,  if  they  have  paid  away  money  to  somebody 
who  has  no  claim,  or  have  employed  a  factor  who  becomes 
insolvent.  These  are  not  actions  of  damages,  but  are  actions  to 
replace  the  funds  so  paid  away.  Now,  the  pursuer  must  state 
the  nature  of  the  case,  and  the  ground  of  the  liability,  for  it  is 
only  by  knowing  what  his  view  of  that  is,  that  we  can  judge 
whether  the  statements  are  irrelevant  or  not.  Supposing  that 
within  the  time  of  Mr.  Baird*s  management,  and  prior  to  1 852, 
a  certain  bill  was  discounted,  and  that  when  he  left  the  direction 
that  bill  was  retired  by  another  bill,  that  went  on  for  two  or 
three  years  after  his  retirement,  and  that  ultimately  the  party 
failed,  surely  it  is  most  desirable  for  us  to  know  what  view  the 
pursuer  takes  of  the  ground  of  liability,  and  whether  he  is  to 
explain  away  the  manner  in  which  it  was  kept  afloat  for  a 
certain  time.  I  confess  I  think  it  is  for  the  pursuer  to  explain 
his  case,  let  him  in  doing  so  be  short  or  long.  If  he  has  only 
a  few  words  to  say,  let  him  do  so,  and  then  we  will  hear  what 
is  to  be  said  on  the  other  side ;  and  if  an}rthing  calls  for  a  reply 
we  will  give  both  parties  plenty  of  opportunity,  and  as  much 
rope  as  they  like.  The  case  is  one  of  a  peculiar  kind.  It  is  a 
case  of  great  magnitude,  and  the  claim  is  a  very  peculiar  one  ; 
and,  in  the  whole  circumstances,  I  think  the  pursuer  should 
begin. 

Lord  Justice-Clerk. — ^It  would  be  very  unfortimate  if  we 
had  a  division  of  opinion  upon  a  point  of  practice  or  j)rocedure 
of  this  kind.  My  impression  is  Uiat  it  would  save  time  if  the 
defenders  were  to  begin ;  and  my  opinion  rests  upon  this,  that 
the  remit  which  has  been  made  was  substantially  to  bring  out 
the  objections  of  the  defenders  to  the  relevancy — not  to  the 
ground  of  action  but  to  the  specification  of  loss.  I  should  think 
that  if  the  Court  had  been  of  opinion  that  the  specification  of 
the  ground  of  liability  was  defective,  they  would  not  have 
put  the  parties  to  the  expense  of  this  long  investigation.  The 
object  was  to  bring  out  in  detail  the  objections  which  the 
defender  had  stated  to  the  relevancy  of  the  specification,  and  in 
that  view  I  should  have  thought  that  the  shortest  way  would  be 
for  the  defenders  to  begin ;  and  probably  if  the  report  had  come 
up  in  a  week  instead  of  in  six  years,  the  debate  would  have  been 
resumed  in  the  same  order  in  whidi  it  left  off.    But  though  that 
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ti  my  iiaprevion,  I  dn  offt  pat  m j  cifm  view  aiguiut  that  trtikli 
luw  been  exTj^Gsat^i  by  the  niajcirity  of  your  L&nbluj«.  The 
win  therelore  begin. 


The  debate  was  seeorJingly  regained  by  tbe  pnraner. 
The  pleis  of  the  derendciB  de»k  with  by  the  Uoort  were 

aa  follow*  : — 

"3,  Tht  Ute  WillUm  B«ni  Uxl  never  been  kgmUy  etect«d  «  di- 
reetor  of  tbe  bsakf  n^r  entitled  to  bold  office  «  sQch  donog  any 
part  of  th«  period  libelle*!,  aQ^  bis  reprew:DUtif^««  were  uot  re- 
sponsible for  may  trajuactic^nB  e^cc|ii  tboce  of  whJcU  be  wa« 
previ^iocly  cogninaot,  and  in  whicb  be  tuok  p^Ltt.  4  Tbe  uid 
Willi&ni  fiaifd  b»i  nci  b^^en  r«AponubIe  firjr  any  tmi«M^oM 
whicb  took  plmce  tnbaet^aently  to  M&y  l&4d,  nor  for  any  Ioika 
wfaiob  aroto  on  tbove  traciiactions.  5.  Tbe  claim  nude  in  ibe 
present  action  wa«  excluded  by  tbe  31  «t  eectioin  of  tbe  contnct 
of  oo|artEiery. 

Argned  fur  the  pnrsner — 

There  were  tbree  points  for  conndemtion.  L  The  general 
relcfancy,  bj'>king  at  the  vAve  su  if  tbe  qtieKtion  between  tbe 
fiartiea  bad  lieen  raided  *^bortly  after  Mr,  Baird  left  office,  viz,, 
a,Umi  1853  or  1854,  2.  The  ^neral  relevancy,  locking  at  tbe 
iutemiLdiaU^  actbgs  of  tbe  baak,  wbicb  took  place  betw€*;n  tbe 
date  of  Mr  Bairtl'a  retirement  and  tbe  rmaing  of  tbe  action.  3. 
The  flefenee»  applicable  to  vpecial  portiona  of  the  demand  made 
by  tbe  bank. 

Tha  geoeral  relevancy  was  tnfficiently  oonsidered  in  tbe 
prerioiu  caac  against  the  whole  body  of  direetorv  {aHtt^  toL 
xxsij,  (I,  212  i  and  vol  xxxiv.  p.  435.)  In  the  opimona  of  tbe 
Court  the  caae  was  regafde^t  as  similar  to  that  of  tniat«e» 
haHng  a  fidaciajy  character,  with  reference  to  those  who  have 
entrtiBt«d  tbero  with  tbe  discbarge  of  partictdar  duties.  Such 
dniies  were  impoiWil  by  tbe  reguUtiona  pt«icnbed  for  tbe 
cMmdn^  of  the  bnilnesa,  and  also  by  common  law  apart  from 
inch  reg^ilations.  Locking  at  tbe  caae  aft  one  of  relevancy,  aa 
to  whether  tbe  claim  existed  in  1853  or  1854,  jt  had  been 
suTistantially  sustained  The  liability  arose  ej  d^kfo.  (Lord 
Jnatice-Cterkf  anU,  vol  xxxiL  p.  219.)  Tbia  ground  of  liability 
luul  been  considered  in  Turtiuand  n  MaJ^bidl,  1871,  6  UK 
EilQtty  Cases,  112  mod  4  Ch.  Ap.  37<J ;  Joint  Stock  Discount 
Company  f.  Brown,  8  E«jtuty  Cases,  381;  Gray  r.  Lewis,  8 
Equity  Caseit,  526. 

It  bad  heen  said  that  this  was  not  an  action  of  damages,  and 
the  expression  did  occur  in  tbe  previous  opinions  of  tbe  Ootirt. 
Tbia  must,  however,  be  taken  in  a  very  *jnalifierl  eeuse.  It  was 
not  an  action  of  damages,  in  tbe  same  way  as  an  action  for 
slaodcr  or  for  liWl,  or  any  of  that  class  of  action,  id  which  the 
jury  have  the  proper  function  of  osscaibg  damages,  without  any 
fixed  data  on  which  tlicy  can  proceed.  To  every  other  effect 
the  preiieJit  was  plainly  and  clearly  an  action  of  dam;igea  which 
ftbouM  be  sent  to  a  jury  to  detennine  the  matter  of  fact.  The 
three  elcmeots  which  made  a  relevant  caae  were  gross  n^lect 
of  duty,  advances  of  an  illegal  kind  as  the  result  of  that  neglect, 
and  coosoqnent  loas.  Tbe  pursuer  bad  relcvautty  state^l  tbeae  ; 
Tarious  mattera  of  fact  retinirefl  to  be  determined,  and  this 
would  more  suitably  be  done  before  a  jury— Fleming  t*.  Eobert- 
»on,  14tb  February  1859,  ani^  voL  jtxxL  p.  292, 

With  regard  to  the  case  as  looked  on  in  the  light  of  tbe 
dealings  after  1852,  it  had  been  argued  that  the  defenders 
sboubl  be  asaoikied,  because  the  hank,  ^  fa^k  of  its  own 
bookfl,  continued  to  deal  with  the  debtors  in  many  instaneea. 
A  great  deal  of  fact  remained  to  be  ascertaiined,  and  the  pursuer^a 
proof  conld  not  be  restricted  to  tbe  booktt  of  tbe  l>aiik.  He 
noilertook  to  ihow  that  tbe  commercial  tmatees  called  directors, 
who  should  bare  managed  the  bank,  bft  it  entirely  to  tbe 
manager,  who  violateii  his  duty.  That  could  not  be  dealt  with 
by  a  jiartlal  investigation. 

It  hufl  also  been  argued  that  the  mode  of  estimating  the  loss 
was  entirely  incorrect,  an<l  that,  in  rcsi»ect  tbe  loss  bad  not  been 
deduced  properly  on  the  face  of  the  record,  the  action  should 
be  tnme<l  out  of  ConrL  But  an  action  was  not  to  be  tumod 
out  of  Court  as  imdevant,  because  the  mode  of  estimating  tbe 
damage  stated  waa  not  correct — Cam[}hell  el  Claaon,  20tb  Be- 
ccmljer  1838,  aatr,  voL  xi,  jt,  196,  and  16ib  June  1840,  ani^,  vol, 
xiL  p.  626  ;  Balmanno  p.  M'Ncc,  22d  February  1820,  2  W.  and 
8.  7*    The  purauer  undertook  to  ahow,  wh^  the  facta  wer« 


pmperfy  before  tbe  Conrt  that  bad  tbe  bank*s  debtors  bees 
■e^jneftraterl  in  1&53  instead  of  when  tbe  lank  »t'>pped  in  1857, 
no  lar^r  comp^vitioiL  wonld  have  been  got  from  them  tksa 
actually  waa,  and  that  be  was  entiyed  to  do. 

It  was  argned  lastly  that  the  principle  of  Devaynes's  caae, 
1816,  1  MeriToIe^  585,  applied  to  certain  specified  aecoantB.  But 
where  payments  bad  been  msdt;  into  tbcae  acconnts  they  had  been 
mUile  from  the  jiroeeeda  of  bills  disconnted,  and  were  spedallT 
appropriated  to  meet  bills  falling  due.  The  prindple  of  DeTaynfii' 
caie,  therefore,  did  not  apply^neitber  waa  Mr.  Baird  entitled 
to  tbe  equities  of  a  cautioner,  or  to  have  the  same  law  applied 
to  his  caae  which  wonld  be  applicable  in  the  caae  of  peraooi 
bound  by  a  cautionary  obligation^ 

Argued  for  I  be  defenders — 

The  caae  pr^eoteti  on  record  for  the  pnnner  was  that  certaia 
loea  and  damage  bad  Mi:med  to  the  bank  tb  rough  the  negjigenee 
of  Mr.  Baird  in  demitting.  or  [icrmitting  his  co-directors  to 
demit^  the  whole  duty  of  management  on  the  rnanager  of  the 
bank,  who  failed  to  discharge  that  trost  Throngbont  the  whole 
argument  the  purmier  had  studiously  emleavour^  to  repreaent 
that  this  truly  was  an  action  for  general  Ion,  and  that,  tbongk 
founding  merely  n|km  a  certain  number  of  trauaactioos  with 
{larticular  firms,  without  further  sjiecification  of  loss  and 
rlamoge  actnally  sostalncd  be  was  entitled  to  go  to  a  jury  for 
tbe  purpose  of  having  tbe  damage  aaaessed.  fint  it  had  been 
certainly  decided  hy  the  Court  that  tbe  action  was  not  a 
general  action  of  damagies*  It  was  an  action  for  specific  Ion 
arising  in  the  courae  of  dealing  with  various  sejiarate  individoab 
and  firms.  The  grounds  of  damage  might  1>e  in  many  instancft 
analogous  or  even  identical,  bat  tbe  dei«'rmiiiation  of  eaeh 
particular  case  must  reat  on  iti  own  circumstances.  Further, 
what  distlngu  iabed  tbe  case  from  an  action  for  general  damage  wai 
tbia,  that  the  moment  yon  decided  the  question  of  legal  liability 
you  hod  aasessed  tbe  damage.  Such  then  was  plainly  the 
nature  of  tbe  action — a  separate  investigatioD  was  requisite  upoo 
each  aeporate  account  in  order  to  ascertain  liability,  because yos 
could  not  determine  legal  llabibty  nb  tJHtf  and  then  asseas  kw 
uj»on  each  acc^juut.  Now,  the  Court  bad  not  upon  the  record 
the  elements  upon  which  that  legal  liability  must  be  determioed, 
and  if  tbey  had  it  was  not  a  case  for  a  jury. 

.\rr,  Baird's  liability  mnst  be  taken  as  at  23d  June  1852. 
It  could  not  be  said  that  because  tbe  bank  might  have  called 
upon  him  then  to  make  good  hia  liability  to  tfaera  by  imple- 
menting his  legal  obligations,  they  wepc  entitled  to  oontiiiae 
to  trade,  and  then  after  a  lapse  of  time,  having  entirely  altered 
the  complexion  of  matters,  to  have  reoonrw  on  him.  Adnutting 
that  there  might  have  been  liability  bad  tbe  action  been  raiaed 
after  1852,  no  action  could  lie  after  the  conr^  of  dealing  of  the 
bank  bad  changed  the  position  which  Mr.  Balrtl  on  tiie  one 
band  and  their  debtors  in  these  accounts  on  the  other  held.  What 
the  bank  could  not  do  neither  could  the  liquidator,  who  atood 
in  no  difierent  jiosition.  In  these  matters  the  liquidator  wai 
the  company,  Jamieson  v,  Waterhonse,  13th  March  1868,  oai^i 
voL  xL  p,  300,  and  House  of  Lorda.  May  20,  1870,  ante,  Tol.  xKi. 
p.  466^  Again,  if  Mr.  Baird's  liability  be  looked  upon  as  that 
of  a  guarantor,  on  what  principle  was  it  to  be  estimated  T  ConM 
tbe  bank  retain  in  their  bands  that  obligation  which  admittedly 
at  one  time  existed,  and  trade  on  it  ?  Surely  not.  Every  traaa- 
action  of  theirs  altered  and  afiected  the  Habit tty  of  the  granter 
of  aucb  a  guarantee.  Bat  even  if  bis  liability  could  continue, 
there  was  not  a  word  on  record  bearing  upon  the  dealinga  of 
the  bank  after  1852.  The  atatements  on  record  were  thereon 
quite  insnflScient  to  Bup|:*ort  the  case  which  the  defenden 
attempted  to  make.  Lastly, tbe  principle  of  the  case  of  Devaynea, 
1  Merivale,  608,  apphed.  The  balance  due  in  1852  had  been 
wipcfl  ojfT  by  aubsefjnont  payments — which  mult  be  appUed  to 
cxtinguisb  the  advances  in  their  order  of  priority  ;  see  also  Spiers 
V.  Houston,  House  of  Lords,  3  W.  and  8.  392 ;  Christie  r.  The 
Royal  Bank,  6tb  AprU  1841,  House  of  Lotda,  2  Rob.  212; 
Lang  r  Brown,  2d  Dec.  1859  j  anfr,  voL  xxxii*  p.  ^ ;  Pembertoa 
V.  Oakes,  4  Kusaell,  154, 

At  advisfing — 

LoRti  Jr.vncK-CjLERK. — ^I  shall  preface  my  remarks  on  tiiia 
anxious  and  important  caae  by  a  short  snmimuy  of  Uie  prsvioai 
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The  Western  Bank  stopped  payment  in  1857,  and  has  since 
been  registered  and  wound  up  under  the  Winding  up  Acts.  All 
ts  debts  h&ve  been  paid,  although  at  great  loss  to  the  share- 
tiolders ;  and  the  present  action  is  the  second  which  has  been 
raised  at  the  instance  of  the  Liquidators  against  persons  who 
bad  held  the  office  of  directors  of  the  Bank,  to  make  good  the 
Looses,  or  part  of  them,  which  the  Bank  sustained. 

The  proceedings  against  William  Baird,  whose  representatives 
are  now  the  defenders  in  this  suit,  commenced  by  an  action 
raised  in  1859  by  the  Liquidators  of  the  Bank,  against  him  and 
other  parties  who  had  been  directors  of  the  Bank,  founded  on 
charges  rested  on  alternative  allegations  of  joint  fraud  and  joint 
negligence  on  the  part  of  these  directors  in  the  conduct  of  the 
affairs  of  the  Bank,  and  concluding  against  them  for  sums  said 
bo  have  been  lost  through  their  delinquency,  to  a  very  large 
amount.  In  the  progress  of  that  action,  after  some  important 
l^al  questions  had  been  the  subject  of  decision  or  observation 
by  the  Court,  certain  of  the  defenders  compromised  the  action 
by  payment  of  a  considerable  sum,  and  they  were  assoilzied. 
When  the  case  came  to  be  pressed  against  the  only  two  defenders 
who  remained  in  the  process — viz.,  William  Baird  and  his  brother 
James  Baird — after  opinions  on  the  relevancy  of  the  action  had 
been  delivered  by  your  Lordships  of  the  Second  Division,  the 
case*  was  abandoned  under  the  provisions  of  the  Act  of 
Parliament)  and  the  present  action  was  brought  against  William 
Baird,  who  had  been  a  Director  from  June  1846  to  June  1852, 
snd  a  separate  action  against  James  Baird,  who  was  a  director 
from  1852  to  1856.  Although  these  proceedings  terminated  in 
no  practical  result,  and  although  the  legal  questions  involved  in 
the  present  case  are  presented  in  a  form  in  some  respects 
materially  different  from  that  which  they  assumed  in  the 
former  action,  the  views  elicited  from  the  Bench  in  that  case 
are  in  many  respects  exceedingly  important  in  the  judgment  we 
are  now  to  pronounce,  and  may  save  me  the  necessity  of 
lengthened  exposition. 

The  present  action  is  directed  against  William  Baird  alone.  Its 
object  is  to  recover  from  him  certain  sums  of  money,  very  dis- 
tinctly specified,  which  are  said  to  have  been  improperly  advanced 
from  the  Bank's  funds  during  the  period  from  June  1846  to  Jime 
1852.  The  allegations  of  fraud  have  been  abandoned,  and  the 
present  suit  is  laid  entirely  on  the  alternative  allegation,  that 
these  sums  were  lost  either  through  the  gross  negligence  of 
William  Baird  himself  individually,  or  through  the  gross  negli- 
gence of  himself  and  of  his  other  co-directors,  in  the  discharge 
of  the  duties  of  the  office. 

The  sums  which  are  concluded  for  are  classed  under  three 
branches : — Sums  advanced  to  customers  on  open  ac«)Ount  ; 
rams  advanced  by  way  of  discount  on  bills  of  exchange  ;  and 
roms  expended  in  the  payment  of  premiums  on  policies  of 
insurance,  opened  by  the  Bank  on  the  lives  of  certain  of  their 
debtors.  The  amount  concluded  for  under  the  first  head  is 
£132,670,  3s.  2il;  under  the  second  head,  £151,574,  lis.  8d.; 
and  onder  the  third  head,  £1 5,491,  128.  8d.  It  is  needless  to  say 
that,  whether  as  regards  the  importance  of  the  legal  principles 
Involved,  or  the  pecuniary  interests  at  stake,  the  case  is  of  the 
deextest  importance,  and  deserves,  as  it  has  received,  most 
anxious  consideration. 

This  action  was  raised  in  1863.  The  first  occasion  on  which 
it  came  before  this  Division  of  the  Court,  was  on  a  question 
relative  to  the  obligation  of  the  pursuers  to  produce  the  books 
of  the  Company,  which  contained  the  accounts  on  which  the 
pnrsnera  founded.  The  Lord  Ordinary  found  that  they  were 
not  bound  to  produce  them  ;  but  the  Court  altered  his  judg- 
ment, and  the  books  were  ordered  to  be  produced.  Your 
Lordships,  and  the  Lord  Justice-General  who  then  presided 
in  this  Division,  held  that  the  books  were  founded  on  in  the 
record,  "as  absolutely  essential  to  the  pursuers'  case."  The 
books,  accordingly,'  were  produced,  and  the  case  having  been 
sent  back  to  the  Lord  Ordinary,  he,  on  the  1st  of  December 
1865,  pronounced  an  interlocutor,  in  which  he  sustained  the 
title  to  sue,  repelled  a  defence  founded  on  the  compromise 
and  discharge  with  the  other  directors,  found  the  action  relevant 
in  so  far  as  regarded  the  allegation  of  gross  neglect  of  duty  on 
the  part  of  William  Baird,  along  with  similar  negligence  on 
the  part  of  the  other  directors,  but  assoilzied  him  as  regarded 
the  allegaAkms  founded  on  his  own  individual  negligence. 

Thii  intsrioontor   oame  by   redaiming   note   before   this 


Division  of  the  Court,  and  the  judgment  then  pronounced 
must  be  carefully  attended  to.  In  the  first  place,  the  Court 
sustained  the  title  of  the  pursuers,  adhering  to  the  judgment  of 
the  Lord  Ordinary  in  that  re8|)ect.  It  is  not  unimportant  to 
observe  the  views  in  law  on  which  the  title  was  thus  sustained. 
A  similar  question  had  arisen  in  the  former  action.  It  was 
maintained  on  the  part  of  the  defenders  in  that  case,  that  the 
claim  was  not  a  company  debt,  and  therefore  could  not  be  in- 
sisted in  by  the  Liquidators,  but  was  one  which  individual 
shareholders  alone  could  sue  for.  This  contention  was  founded 
on  the  judgment  of  the  Court  in  the  case  of  Tulloch  and  David- 
son of  the  Aberdeen  Bank.  But  the  Court  held  that  the  claim 
was  in  its  nature  and  substance  simply  a  debt  due  to  the  com- 
pany, and  that  the  Liquidators  accordingly,  as  representing  and 
coming  in  place  of  the  going  concern,  were  entitled  to  recover 
it.  The  Lord  Ordinary  decided  the  question  of  title  in  the 
present  action  on  the  authority  of  this  decision,  and  the  Court 
adhered  to  his  judgment  in  that  respect. 

It  is  therefore  fixed  in  this  case,  and  is  a  material  element  as 
regards  some  important  points  involved  in  it,  that  the  title  on 
which  the  summons  is  rested  is  that  of  the  Company  itself,  and 
that  the  debt  sued  for  is  a  debt  due  to  the  Bank. 

The  second  point  decided  by  the  interlocutor  in  question  re- 
lated to  the  second  plea  in  law  stated  for  the  defenders  upon 
the  record.  This  plea  was  founded  on  the  compromise  entered 
into  with  the  other  directors,  and  the  discharge  granted  to 
them  by  the  Liquidator.  The  defenders  pleaded  Qiat  they  were 
liberated  by  these  proceedings.  The  same  plea  had  been  raised 
and  repelled  under  the  former  action,  but  the  Court  recalled 
the  Lord  Ordinary's  interiocutor  in  hoc  stcUu,  explaining  that  in 
the  subsequent  progress  of  the  case  circumstances  might  emerge 
which  might  entitle  the  defenders  to  raise  the  question  again. 
Their  judgment  accordingly  was,  *'  Find  that  the  compromises, 
discharges,  and  decreet  of  absolvitor  referred  to  in  the  second 
plea  in  law  for  the  defenders  do  not  preclude  the  pureuers  from 
insisting  in  their  claim  against  the  defenders,  as  stated  in  the 
sunmions  and  record ;  therefore  repel  the  second  plea  for  the 
defenders  in  both  its  branches,  in  so  far  as  it  is  stated  in  limine 
as  a  bar  to  the  action.'*  Some  argument  was  addressed  to  us 
on  the  merits  of  this  plea,  on  which  I  do  not  propose  to  express 
any  opinion,  but  this, — that  no  cireumstances  have  occurred  in 
the  process  since  that  judgment  was  pronounced  which  can 
affect  the  grounds  on  which  it  proceeded.  I  am  therefore 
precluded  by  the  previous  judgment  from  considering  its 
merits. 

After  thus  disposing  of  these  two  pleas  which  were  stated  in 
bar  of  the  action,  the  Court  remitted  to  Mr.  Charles  Pearson  in 
terms  of  the  judgment  under  which  the  report  now  before  us 
was  prepared.  The  judgment  was  one  before  answer.  The 
Court  was  desirous,  before  farther  considering  the  relevancy  of 
the  action,  of  seeing  the  accounts  referred  to,  and  learning  how 
far  they  squared  with  the  allegations  contained  in  the  record. 
But  in  the  opinions  which  the  Court  delivered  in  pronouncing 
the  judgment,  two  very  important  matters  were  substantially 
settled.  In  the  first  place,  the  Court  differed  from  the  Lonl 
Ordinary's  judgment  as  to  the  distinction  which  he  drew 
between  the  individual  negligence  of  William  Baird,  and  his 
joint  negligence  along  with  the  other  directors,  and  indicated  an 
opinion  that  they  were  not  prepared  at  that  time  to  hold  any 
part  of  the  record  as  irrelevant.  I  shall  have  occasion  to  advert 
to  Ihis  when  dealing  more  specially  with  the  question  of  rele- 
vancy. The  Court  farther  intimated  that  they  did  not  consider 
this  as  an  action  of  damages,  but  as  a  suit  brought  to  recover 
S|)ecific  sums  of  money  alleged  to  have  been  improperly  ad- 
vanced by  the  manager,  and  to  have  been  lost  to  the  Bank  by 
the  delinquency  of  the  directors ;  and  it  was  mainly  in  that 
view  they  made  the  remit  to  the  accountant  to  report  upon  the 
particulars  specified  in  their  judgment.     • 

This  judgment  was  appealed  to  the  House  of  Lords,  but  after 
full  argument  the  appeal  was  dismissed  as  incomx>etent,  and  we 
have  now  the  report  of  the  accountant  prepared  in  terms  of  the 
remit.  It  is  only  right  to  say  that  it  is  a  very  careful,  elaborate, 
and  able  report,  and  the  materials  with  which  the  accountant 
has  furnished  us,  voluminous  as  they  are,  have  proved  of  the 
utmost  assistance  in  our  consideration  of  the  case.  We  are 
therefore  now  to  consider  what  course  we  are  to  follow  in  dis- 
posing of  the  action, — ^whether  we  are  to  send  it  to  proof  on  all 
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la  afv  lar  M  tlwaft  fkaa  art  fir/ea^^i^  aa  tka  jrm^jmkm,  tiiat  pnms^^  Ix  Tv\b 
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fraai  Oliwywr^  atvi  «aa  tfarelrim  iiiBr{aali6«l  fRw  haUiv  ;  Oancj.  awi  Cat  ia  f^MAy  iw|iBHai  fras  the  opiomi  al  tfe 
''Am;  by  t>M:  «zf««aM  fcwaraa  «l  tfca  cootiaet  ol  eopartaoj'  ;  Lari  CkoBeKOcc;  vm  R&ta  ta  mn  vbiek  ht  bad  czpnaed 
H  vaa  alar/ aHuataoHd  tbat,  aa  be  had  altaoiately  ccaaed  to  act  |  'm  tba  caae  U  Twnpamd^  a^i  aMkci  aiMaabaa  1  itiuua  foa  tfe 
fa  aay  rwpwt  Itmi  tbt  awa«b  U  htmt  IfAh,  be  bad  laricited  doctribK  of  poaa  Bg^^ca^a,  arbkb  are  aot  witboat  wfl^jhi 
bai  acat  at  tb*  fkord  <vf  hinetkm  fwum  tbe  kfaa  of  aiz  aasatbi  1  Bat  Ae  gnnl  ^aeitiM  aa  t*  bav  iv  Aa  diiacior  cf  a  joU- 
Iraft  that  data,  aad  that  tUdircctfln  ware  catitkd  to  bavade-  atock  caspaaj— 4wb  aa  tbe  Waaaen  Baiak— ia  liaUa  loram 
alar>t4  bia  aeat  vaeaat,  ai»d  tA  bave  eketcd  aacitbcr  is bia  nw^  \  xmk\mmn  ta  diaciarja  badatr.  ar  wbat  ■amiiai   or  kind  d 

Tktk  M«tra«t  «r/Dtaiaa  «sdb  prvrnBOoa,  bat  I  am  cif  ofiinioB    C(Dua»a  wUk  be  bead  ta  be  enana  megByaUiat  bava  Brv<v  aajtf 

beam  astbontaSiTcij 
Tbii  reeotd  com 


tbat  tbit  d«f«ndcra  eaa  take  ao  baw£t  by  tbcn.  If  WilfiaaK 
fSaM  ae(Mfit«d  'dlk«,  aad  aadarto'ik  to  diacbarge  ha 
wMtbtir  lit  waa  <|«ali6td  or  v/t,  be  vaa  boaad  to 
tbe  ifartjr  vbieb  be  aad«fft«r'k.  If  be  loosd  tbat  be  eoidd  aot 
dlatbaryt  tb^ian  datica,  be  bad  ft  in  bk  f/trntr  to  reCse  Bat  be 
VM  a/4  entHJed  to  b^dd  bimaeif  oat  to  tbe  abareboldeis  m 
wiXi»m%  to  f  aMl  tbe  tum^mm  of  tbe  office,  and  aa  andertakiBg 
tbeir  ^liaebaf^e,  aad  tberebjr  gire  tbe  vciglit  of  bia  credit  and 
aotbority  to  tbe  Bank,  moA  at  tbe  aame  time  cDtireiy  refrain 
from  aetiag;  aad  fbelter  btmaelf  ander  hit  own  djeqaahficatioa. 
Wbatevar  affbct  tbat  plea  ongfat  bare  bad  if  matntaiaed  bj  tbe 
Bank  lyiinat  bim,  it  ermld  aot  be  arailaMe  vbea  pleaded  by 
bimaelt  J  tm  \trtfmnd  tbiTtfore  to  repel  the  tbird  and  foailb 
pleaa  ia  t^/  far  aa  foanded  00  the  alleged  diaqfiialification  of 
William  Mnd.  The  fifth  plea  alao  foanded  on  the  Slat  section 
of  tb*  company'*  contract  will  fall  to  be  repelled,  leeing  that 
the  yrtfr'tMUfOM  of  that  section  can  form  no  defence  against  groas 
iiegligen«;e  in  the  ytnitmDMact  of  dnty. 

Having  tbna  cleared  the  way  for  the  material  qneations  vhic^ 
wa  hare  to  decide,  I  now  proceed  to  ecauader  these  important 
claims, 

f«  Tbe  alleged  adrancea  to  coskmers  on  open  aooount 

These  alleged  advances  are  collected  onder  schedule  A.  mj^ 
pifnded  Ut  tbe  Hommons.  The  schedule  contains  no  detail  or 
n\t».t:tfi(ia)Utni  htymui  the  namea  of  the  costomers,  the  amoont 
dttc  by  them  in  1846,  tbe  amoont  adranced  between  1846  and 
}Hf/2t  tbe  amount  due  in  June  1852,  and  the  amount  which 
is  said  Ut  have  ytffwtd  ultimately  irrecoverable.  Although  theae 
aocmnta  are  msaswl  t^igether  under  schedule  A,  they  consist  of 
two  classes,  which  am  materially  distinct^  from  each  other. 
Tbe  flnft  class  coaststa  of  accounts  in  which  the  debtors  had 
bac^fme  insolvent,  and  in  which  the  loas  was  ascertained  prior 
to  tbe  tTniination  of  William  Baird's  period  of  direction.  The 
soeond  class  consists  of  accounts  wbidi  were  carried  on  by  the 
Bank  after  \HB2,  and  on  which  the  balance  was  only  ascertained 
Uf  lie  irrecoverable  at  or  about  the  period  when  the  Bank 
st^iftped  fiayment  in  1857.  I  shall  consider  these  two  dtsses  of 
accounta  se|iarate]y. 

As  to  the  first  class.  It  is  necessary  in  the  first  instance  to 
c^insuler  what  the  allegations  are  which  the  record  contains  in 
reganl  Ut  the  gross  nei^gence  of  William  Baird,  and  to  what 
extent  these  allegations,  if  true,  will  infer  liability  for  the  sums 
in  <|uesti^in. 

It  is  iropoisiMe  to  over-estimate  the  importaoce  of  the 
r|itasuon  thus  raised.  Considering  the  condition  of  tiie  per- 
mmn  who  generally  occujiy  such  positions  in  joint-stock  com- 
jMUiies,  and  the  immense  value  of  the  interests  intrusted  to 
them,  no  question  could  enter  more  deeply  into  the  ordinary 
4iofidiiat  of  oommttoial  affiin.    It  ariaas  hart  anhttantially  for 


cs  oaiB^ 
latere aaj  ailrgatisa  «f 
or  cMCMt.  or  jomt  aetMm  with  tbe  other 
ef  tbe  direetioa.    Tbcae  things  art  noto^  mat 
bat  are  ezdnded  frvoi  it. 

It  may  be  said,  not  without  fmce,  that  tbe  dsijy  1 
by  tbe  directors  of  joiat-atoek  eompaaiea,  aoeb  aa  tbe  Wcrtcn 
Bank,  is  sabject  to  aoase  qniKfiratMna  wbidi  maj  noi  be  ahmji 
incident  to  ofiicca of  ageacy  or troat.  Socboffidab 
choaen  from  their  eommercial  poaitkm,  their  bahita  of  1 
and  the  amoont  of  credit  which  their  aaase  will 
They  are  generafly  peiaona  who  hare  Ibcir  tiaae  aoeapmd  by 
avocationa  of  their  own.  When  the  ahareholdara  eledd 
William  Baird  M  a  director  of  tbe  Western  Bank  tb^  ooold  art 
have  expected  him  to  make  biauelf  conversant  with  aH  the 
details  of  the  management,  or  the  itemaof  all  the  aoeoantB kc|^ 
at  the  head-office,  and  the  numerons  hrandiea  of  ae  vast  i 
concern.  The  ordinary  conduct  of  the  Bank  waa  pljiced  in  the 
hands  of  a  profeasioaal  msnyr,  to  whoae  integrity,  aa  wdl  m 
to  whoae  skill,  the  direetoia  were  entitled  in  great  measure  to 


But,  on  the  other  hand,  it  is  impossible  for  a  court  of  Uw  to 
assume  that  such  an  appointment  ia  a  mere  name.  The  dutia 
which  are  preacribed  by  the  contract  muat  be  performed  by  tbe 
directarsL  If  theae  are  not  very  specific^  their  scope  and  object 
at  least  are  sufficiently  intelligible,  and  if  a  director  grosdy 
neglecta  the  diacharge  of  them,  he  must  be  liaUe  in  the  cea- 
sequences,  as  agents  or  trustees  are  who  groady  nagleet  the 
interests  of  those  for  whose  benefit  they  are  appointed.  Wliit< 
ever  the  dutiea  are,  they  must  be  diacharged  with  fidelity  sal 
conadence,.  and  with  ordinary  and  reasonable  care.  It  is  not 
necessary  that  I  ahould  attempt  to  define  where  e¥onmhle 
remissness  ends  and  groas  negUgence  begins.  That  mnatdepead 
to  a  large  extent  on  tihe  circumstances.  It  is  enough  to  say  tbit 
gross  negligence  in  the  performance  oi  such  a  duty,  the  waat  of 
reasonable  and  ordinaiy  fidelity  and  care,  will  infer  liability  for 
loss  thereby  occasioned. 

The  gross  negligence  alleged  against  William  Baird  in  this 
record  is  set  out  in  the  29th,  30th,  and  diet  artides  of  tbe 
condescendence.  I  need  not  read  them,  but  their  substance  is 
this :  the  general  ground  of  complaint  is  that  William  Baird, 
along  with  his  co-directors,  grossly  n^ected  to  superintend  ani 
control  the  manager  in  granting  credit  on  open  accounts.  That 
is  the  general  charge  brought  against  them,  and,  aa  far  aa  it  gee^ 
it  is  a  charge  not  of  action,  but  of  inaction.  There  are,  hasidav 
two  all^ations  of  knowledge  on  the  part  of  William  Baiid  aad 
his  assodates  which  are  materiaL  They  are  aaid,  ia  tbe  fint 
place,  to  have  known  that  the  Bank  waein  < 
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Btances  owing  to  improper  credit  having  been  given  by  the 
manager,  ancl,  in  the  second  place,  to  have  known  that  the 
manager  was  In  the  habit  of  allowing  advances  on  open  account 
at  his  pleasnre  and  without  control  It  is  at  the  same  time 
said  that  they  were  in  culpable  ignorance  of  what  these  advances 
were,  and  that  they  never  at  any  time  made  the  arrangements 
which  the  contract  empowered  them  and  which  it  was  their 
duty  to  make,  to  regulate  the  powers  of  the  lAanager  in  this 
respect  The  sj^eoific  statement  against  William  Baird,  per- 
sonally, is,  that  for  two  years  he  attended  the  meetings  of  the 
directors  and  the  committees,  but  entirely  failed  to  discharge 
his  dnty  in  superintending  the  manager,  and  that  for  the  last 
four  yean  he  kept  aloof  from  the  Bank  altogether,  and  did  no 
doty  whatever.  Divested  of  much  superfluity,  this  is  the  sub- 
stance of  4he  allegations  on  record.  It  is  admitted  that  in  1852 
he  ceased  to  be  either  a  director  or  a  shareholder. 

I  cannot  say  that  these  allegations  are  in  themselves  irrelevant. 
If  William  Baird  knew  that  the  Bank  was  in  embarrassed 
eireomstances,  owing  to  improper  advances  by  the  manager,  snd 
knew  also  that  the  manager  systematically  gave  advances  with- 
oot  control  by  the  directors,  and  if  he  failed  to  take  any  steps  to 
pat  matters  upon  a  more  safe  or  proper  footing,  he  did  grossly 
neglect  his  dnty,  whatever  the  result  of  that  neglect  may  have 
been.  In  the  same  way,  for  the  four  years  in  which  he  did 
nothing,  he  certainly  entirely  neglected  his  duty  ;  but  whether 
that  amounted  to  gross  neglect  may  depend  ujion  the  circum- 
stances in  which  it  took  place. 

A  question  was  much  agitated  under  the  former  action,  as  to 
whether  it  was  necessary  to  the  relevancy  of  the  action  that  the 
neglect  libelled  should  be  joint  with  the  other  directors.  I  doubt 
if  neglect  can  be  accurately  said  to  be  joint,  where  it  is  not  the 
consequence  of  previous  concert  But  in  the  question  of  loss,  as 
the  consequence  of  negligence,  it  seems  clear  that  no  individual 
neglect  on  the  part  of  one  director  could  have  led  to  damage, 
unless  an  the  other  directors  had  also  neglected  or  at  least  failed 
to  discharge  their  duty.  It  would  therefore  be  necessary  for  the 
punoerto  prove  his  averments,  that  no  director  had  fulfilled  his 
duty,  before  he  can  trace  the  loss,  which  he  alleges  as  the  result, 
to  the  neglect  of  any  one  of  them.  If  one  director  had  performed 
his  duty,  according  to  the  hy|>othesis  of  the  action  no  loss  could 
have  been  S|iatained.  In  regard  to  that  period  during  which 
WiUiam  Baird  absented  himself  from  the  direction,  it  may  be 
material  whether  he  had  reason  to  know  or  believe  that  the  other 
directors  neglected  their  duty.  I  read  the  averments  on  record 
in  regard  to  his  knowledge,  as  applying  to  the  whole  period. 
But  on  these  open  accounts  there  still  remains  the  question, 
Whether  any  case  is  sufficiently  alleged  on  record  to  infer  that 
the  advances  in  question  were  unwarranted  on  the  part  of  the 
manager,  who  is  said  to  have  made  them  ?  On  this  matter  the 
record  is  not  satisfactory.     It  only  specifies  balances  of  aooount 

It  does  not,  as  I  conceive  it  ought  to  have  done,  take  up  each 
account  individually,  and  explain  wherein  the  unauthorized 
advances  consisted,  but  only  avers  that  the  accounts  in  1852 
show  a  certain  balance  which  was  unauthorized.  In  the  former 
action  similar  statements  in  regard  to  the  open  accounts  were 
considered  so  doubtful  and  unsatisfactory,  that  the  C!ourt  were 
not  prepared  to  sustain  them  as  relevant. 

An  attempt  is  made  in  the  26th  article  of  the  record  to 
represent  the  permitting  of  overdrafts  on  open  accounts,  excepting 
in  special  circumstances,  as  of  itself  equivalent  to  granting  cash 
credits,  without  security,  and  so  in  violation  of  the  contract,  and 
contrsry  to  the  rules  of  sound  banking.  In  regard  to  that  matter 
I  have  only  to  refer  to  the  opinion  of  Lord  Cowan  on  that  part 
of  the  statement  in  the  former  case,  in  which  he  explained  very 
clearly  that  overdrafts  on  open  account,  when  kept  within  their 
legitimate  limits,  were  among  the  most  usual,  as  they  were 
among  the  most  profitable,  branches  of  banking  business.  I 
concur  in  that  opinion.  But,  on  the  other  hand,  advances  on 
open  aooount  must  be  within  the  limits  which  the  nature  of  the 
aoooant»  the  position  of  the  customer,  and  the  amount  of  the 
advanoe  indicate.  An  open  account  must  not  be  made  the 
vehicle  of  or  the  excuse  for  dead  loans  without  security,  nor  can 
liw  advsnoss  on  it  with  propriety  go  to  an  amount  manif estiy 
beyond  the  positioki  of  the  customer  or  the  objects  of  the  account 

I  should  hftvs  found  great  difficulty  in  dealing  with  these 
silngiitioas  had  they  oome  up  for  judgment  without  the  aooounts 
to  vhioh  thqr  nkit.    Bat  these  soooonts  have  now  been  re* 


ported  in  extenao  by  the  accountant  I  have  studied  them 
attentively,  and  I  am  relieved  of  all  difficulty  on  this  head.  In 
regard  to  the  greater  number  of  them,  they  are  prima  facie, 
consistent  with  the  statement  on  the  record.  I  by  no  means 
intend  to  prejudge  questions  which  may  arise  when  the  facts 
have  been  ascertained,  but  I  am  of  opinion  that  many  of  them 
disclose  advances  which  are  not  legitimate  on  open  account  or 
under  the  contract,  and  that  this  appears  on  the  very  face  of  the 
accoimts.  If,  under  the  colour  of  an  advance  on  open  account 
continuous  drafts  are  made  without  any  payments  to  credit,  over 
a  long  period,  or  if  the  accounts  arc  manipulated  so  as  to  conceal 
the  true  balance,  or  if  large  drafts  are  made  in  single  sums  with- 
out any  counterpart,  in  such  cases  it  will  be  difficult  to  maintain 
that  these  form  legitimate  operations,  merely  because  they 
appear  in  an  open  account  I  forbear,  however,  to  say  more  in 
the  present  state  of  the  proceedings. 

On  the  whole  matter,  therefore,  on  this  first  branch  of  the 
claim,  I  am  of  opinion  that  the  record  contains  statements 
which  ought  to  be  sent  to  proof.  In  regard  to  the  accounts 
which  are  to  be  the  subject  of  this  proof,  they  will  embrace  all 
those  which  terminated  at,  or  prior  to,  June  1852,  although  I  do 
not  intend  the  remarks  which  I  have  made  to  be  applicable  to 
all  of  them,  but  see  no  sufficient  reason  to  exempt  any  of  them 
from  the  course  which  I  propose.  I  think  we  should  also  in- 
clude one  or  two  of  the  accounts  which,  although  not  absolutely 
terminated  in  June  1852,  had  no  substantial  operations  on  them 
after  that  date. 

The  pursuers  will  have  to  consider  whether  it  will  not  be  in- 
cumbent on  them  to  prove  their  allegations  in  regard  to  each  of 
these  accounts,  and  not  only  to  substantiate  their  averments  of 
gross  negligence,  and  the  knowledge  alleged  on  the  part  of  the 
directors,  but  also  to  prove  in  each  instance  that  the  advances 
complained  of  were  unwarranted,  and  that  reasonable  and 
ordinary  care  on  the  part  of  the  directors  would  have  prevented 
the  loss  which  was  sustained.  Any  pleas  in  regard  to  the  in- 
dividual accounts  which  may  be  maintained  by  the  defenders 
are  of  course  in  no  degree  prejudged. 

The  second  braDch,  however,  of  these  open  accounts  raises  a 
dififerent  and  more  difficult  question.  These  accounts  wete 
carried  on  to  the  failure  of  the  Bank,  and  the  demand  under  the 
record,  although  apparently,  as  in  the  preceding  claim,  for  a 
loss  incurred  when  Mr.  Baird  left  the  direction,  is  in  reality  for 
a  loss  incurred,  or  at  least  ascertained,  five  years  afterwards. 

The  record  on  this  subject  does  not  disclose  the  tnie  nature 
of  the  facts,  but  we  must  read  the  accounts,  as  they  stand  in 
the  books,  as  an  essential  part  of  the  statement  of  the  pursuer, 
and  from  them,  as  appears  from  the  appendix  to  the  Report  of 
the  Accountant,  we  gather  the  facts  which  are  truly  alleged,  and 
the  relevancy  of  which  we  are  to  determine.  Many  of  the 
customers  whose  balances  in  1852  are  in  question,  remained 
ostensibly  solvent  until  1857.  Their  accounts  were  carried  on 
by  the  Bank,  and  the  balances  entered  the  books  as  good  assets 
year  by  year.  In  almost  every  instance  the  credit  given  was 
increased,  and  in  some  largely  increased,  and  the  debtors,  for 
the  most  part,  failed  when  the  Bank  failed,  many  of  them  paying 
considerable  sums.  The  claim  which  is  now  made  is  in  each 
instance  for  the  balance  which  was  due  in  1852,  diminished  by 
a  proportional  amount  of  the  ultimate  recoveries,  ascertained  by 
applying  the  amount  per  pound  of  dividend,  paid  on  the  whole 
ultimate  debt,  to  reduce  proportionally  the  bidance  of  1852. 

It  must,  however,  be  evident  that  a  result  arrived  at  by  such 
a  process  is,  as  a  statement  of  a  loss  incurred  in  1852,  entirely  im- 
perfect. As  far  as  it  is  an  averment  of  fact,  it  amounts  to  no 
more  than  this,  that  in  the  liquidation  of  the  debtor's  estate  after 
the  stoppage  of  the  Bank,  the  liquidator  claimed  for  the  whole 
debt  then  due,  and  recovered  a  sum  which  amounted  to  a  certain 
percentage  of  that  debt  But  this  fact  does  not  exclude,  on  the 
contrary  is  consistent  with,  the  entire  solvency  of  the  debtor, 
and  the  entire  safety  of  the  debt  to  the  Bank,  in  1852.  The 
record  says  that  the  debt  for  which  the  pursuers  sue  "  proved 
irrecoverable  "  to  the  extent  specified.  But  the  pursuers  do  not 
say  that  the  debtor  was  insolvent,  or  that  the  debt  was  irre- 
coverable in  1852,  or  oflfer  to  establish  this  by  proof.  AH  that 
is  said  is,  that  these  debtors  were  *'  unworthy  of  credit  to  the 
extent "  sued  for,  an  averment  which  falls  far  short  of  saying 
that  the  amount  was  lost  to  the  Bank  in  1852. 

An  instaooe  or  two  will  illostcate  the  aoomaloos  position  an 
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at  .b^  ^MlM  At  ^T  »t  liUt  !5U&  -Urt  XiPVir^ 'Sue  bt  tIRft 
IM.VM  At  ,4^'^  kru^Jta&UM  tail  Ij^ULJuan  \nr^  ^'.^.MMt  1l 
^4$C'T  -Su^  v»«<  £::$e4WH  Ti«»7  v»uc  £JI!^.UM-  i«t£ii^  nii»r%  t^ 
it^tfM  StiM.  'SiA  v'i«uj»  iMfisxK  CM  a  .tt^  •'\4U.  I^ufiie  t*«4rL  a 
^4;*!::/,^;^      ,1  jhvZ  tA  t«*«i  i:::Spr,.  \^  kwis  va.  toil**  'Uft 

Mfivtitit  t/  4IK  ti^nn  XL  i  k^t.     Tirt  tnuMTA  ou%  \n.  ?i«t^  i^gir^i^nft 

Tidt  tt  «Mm  ttuf  fttft  %ff>t«v  itAfUhU'.^  idit  tUhdBCJt  «b4fC  5'jr  a 
iMvui^  VIA  \7  MMT^iutuiiir  tti«t  »tbvtun  }#tir  y.>ujuc  -ririta.  :EdA 

•iiflvc^  it  xkML  y  A  vt  «  vwMHir7  jrtrt  vf  Tint  '.:hK  *^  -a* 
7*tijr  fW.u*Jtt.  {»>i!ivj:  JUL  tjt«4r  «*;i««;|ae<rja  '.(f  ^'.Mu  i«'/V«T'»5'.  M  ib'^rt 
^  t4A  <UtlVlt  -lU^i'.       I?  A   i><:  '/UU«Tirj»%  wti.  ivu^-Srtrt.  \Ut   HiaJL 

W10  «H4>tb^  JUL  j^T  v^  Ji4't4  %Ub,tt*it>3  fr'.4i  WJjiMb  Bttiri  tdie 
iTiivA  ^^  u^  wt«f.4iua34r  i*a*4.«  '/  J  ^52L  >arj«ir  icxu  v#  r*- 

ftt'A«^Ljtfi/Y.  4/14  VM  wsjpuii^  Wiftt/jf  fr'ju  td«»  ittinjfj^j^'USKn 
^r  Ua  l9«4,Jt«     4HU0  uv  fiu'.in:,     J>vt  Wi«,  Lm  n  i>w«  Xki^  t^kihit 

Mbf#'.irUAlt  'jMlVU/t    1lrM!t«.«r  UMt  fiU»k  VM  «Sft«ti4»i  V>  delAT  tACST 

^!«««^MuAqr*  4vrtusf  tM;  J4it<trrai  L»4  bTt  «z/ia4A4  it  M  am  of 

iMMto  Ml  I  ^^,  '>/t^««;Ajr  V/  4A*i  vrjtit  Ui«  cwrUiuMT*  m  mArvxn 
UwUcfit,  MMi4  iw^f^su^iu^  tiittr  cr**iit,  w«r*  aA  «tititl«d,  aul  tbe 
Iji^^mtU^ff  whft  r<f|/r»Mrj;ite  t<«<k  BmJi  u  fl//t  ur/v  entitM,  V>  oome 
l^ik  '>«  VitiHiMm  h^fd  wjto  tiiij*  <i»(aii'L  Th«  djum,  each  m 
X  M,  M  '^M;  id  wiiii/:>i  Um;  jJMbk  i»  Uiit  cndfU/r.  Tbe  Bozik 
JWj(A»i  A««ir*  mvU  a  lit  IHT/L  U  Xha  Houik  Wl  not  it/>pi^l,  H 
M>KAfi  k*y4  Immi  iTfjkU;  t/j  Um;  fljr«ct//n  in  1H57.  It  w  &  daim 
*^  *  i(i/^J  iriw/;b  any  lUmk^  m  a  ;('/ift;^  fy^ue^rn,  luij^t  make  a;^ii0t 
a##)r  htm^rr  iUt*^:Vfr  «m  nituihU  y^'fuwln,  fU  nature  u  in  no 
r«-«|««i«4  idU:f:^{  hy  thti  injk/lir«rftcy  or  »irf|^Age  of  tb«  crtdiUjr, 
Tim  l^|Mi/iat//r  now  r<;(/r«»«;nU,  aa  tlw;  'Un^iUfn  woa]d  then 
kay«  r^'i/r^MMt^l^  Uu:  fjaok,  — frtititltf?'!  U/  aiv^  '/n  this  same  groanda, 
art^l  *A  c^fums  lial/l^s  t^/  Um  iianM  »sxce]ftifmn.  William  Baird, 
ititt*'^  lHT/2,  banlia/l  o// r«:lat ion  t^/  th«  Bank  excefitin;;  that  of 
a  U«f fJ  |Art/  Mti^tnti  w\uftti  iUn  Bank  aib^g^r]  &  claim,  and  wbat- 
<;y«rr  b«;  #^/«jl/J  )iav«  pUa/Wi  a^jpuimt  the  Hank,  he  can  plead 
a$<;Mriiit  thi:  f/ur^uer.  The  latter,  iu'lee/i,  re|ireM;uU  the  ahaw- 
Ut,\tU',rM,  l/tii  i'xa/rtl/  in  the  aafn^;  mrnae,  ami  U>  the  aame  effect, 
m  UfAt  in  whi<;h,  while  the  I5ank  waa  aolvent,  the  directrjrs 
rt'iiri'muUA  Uiefn.  l^/th  nitjut  t>e  held  aa  repreaeoting  tbe 
tutm\imty^  aii'l  mtXy  throii((li  the  c>mi»any  tbe  iibareboldeni ;  a 
'.'huffi  whieh  the  \i%nk,  aaa  f^oing  concern,  would  >>e  precladed 
if*it$»  making,  iUfuUi  n</t  t^a^uii^  aoy  ritality  frttm  tbe  Bank  going 
inU#  liijiii<Ution, 

If,  \imrtiiif¥,  tlie  Bank  in  \HTp1  YimaX  brought  tbia  claim  against 
Willjairi  Baird,  I  think  it  ('Jm\t\  nt^  have  t>een  siiatained.  Tbe 
tUuu-tiim  nliHitX  in  the  jKiaition  of  Ixjing  tbe  agenU  or  mandatories 
«/f  the  Bank,  for  their  own  inUirest  and  tliat  of  the  society 
v.tim\Htiu\  iti  aharehoblifni,  a^^tiug  by  tbe  management  pnivided 
by  the  eouira^.'t.  If  an  agent  by  gnma  nifgligence  allows  the 
nioiuty  of  bis  |;rinei|MU  U*  \m  a<lvan<;ed  to  cuatf>mors  contrary  to 
bis  insiriiiiionii,  be  will  Ini  Iwble  for  any  lorn  thereby  occasioned. 
But  if  tbe  prinei|ial,  whether  be  Ihj  an  individual  or  a  c^iUective 
b<Nly  a<iting  through  a  nianngement  provideil  by  contract,  in 
full  knowb'<lgii  of  tbe  f/iets,  take  tbo  agent's  accounts  off  bis 
bandM,  Ailopt  the  balances  as  legitiniat^'ly  incurreil,  and  continue 
til  triKbi  with  tbe  rustomer,  it  is  Um  late,  when  a  crisis  occurs, 
and  the  eust^Mner  fails,  to  fall  back  on  tbe  agent.  Things  are 
no  longer  entire.  The  commercial  iNisition  of  tbe  customer  has 
Inmhi  cbangitd  by  the  act  of  tbe  principal,  and  it  would  Im)  in- 
niuitabte  to  rmiuire  tlie  agent  to  enter  into  the  question  whether 
tb«i  debt  was,  wlien  bis  agency  cease<l,  one  which  tbe  debtor  could 
have  palil.  Tbe  oaae  woubl  of  course  be  different  if  the  prindiHil 
weru  iu  ignurauoo  uf,  or  without  the  moant  of  knowing,  the 


who  acted 


XL  iok  triftrtni*ir  in  wiuia. : 

*'.n.   TUtf  ^nmc.  insffaurb.  I  lopf*  <■ 
"Sue  'SUM  j«rs  vi.  'ai*t  'jam  sqhb  ia£.  m. 
^b»  TVJvrL.  Tfcf  fir  "siit  aauuuuaa :  ~ 

jsiai  'uwsL  }ikakfe!fL  iir 
1^'f  iiin^  itsMO.  lauc  in  i 
juas»  TUSA  ihtt  aouiimxaL  soit  i 
wm  -i^fTMff  rttduw*! 

i4Qe'.ons3<bi  ^i  ^nt  «9?aMC  i*'aninr  ob  ta«  frakafi 
n  tnt  -«-*^lr-£ii<.'«x  6waBiins  il  iJkt  sbhs  «f  OiarifOM  ai 
load  iL  IJA  *erK»  tc  jnocniaLa  it  "^ 
If  loat  TMrri  I  xiarc 

KcrSi'A  wuBUk  -r457  xubzs  %: 

uenr«)!x  iJL/aut  cnmcoffsi  aai  IM^  1 

ixExr-f i[&!rd  *f--*   asf  -  ^g»^      T^ 

dnrv  a  dro6«aii  ix.  l^ST^ 

balhs>gt  'jf  iS5±.  wioe^ 

ix  xcaaT  cif  ia^  aiMxiExiXL  kad  i 

fin  &>  w*rjpLi  Vi  u*fr  piia  wskk  vai  lorablj 

Utaa  aZ  Ua!9W  ^aTZMSTBi  vtrt  a^f^voprafted  id  fsteiw  drafta.    I 

do  ZKA  l:*d  ieittii«&jv«f«B&v>aaTezSeBt.  b«t»  «si  the  eaatniy, 

lot  i'JTBi  tA  Hut  ^aavan  inj^bea  t^  irrcnsL     Tkat  a  paj»cat 

xziso  tii't  afCXf  <ci  i*  xn^ie  uy  the  cwtoBMr  ia  aatic^Kyoa  of 

f vtsrt  draf  ss  is  ocjt  viut  takes  poaee  m  aaoat  Bcvdsnta*  bank- 

aecy/;:z.^A.  azid  caa^zK^  of  hsdf  aifecs  ibe  mpgnpnaAm  wbkk  the 

form  of  \ut  idXfyajL\  in  law  iiBfika. 

Tne  d'yaVt  vbich  aiiaea  ia.  WMtber  in  tkia  ywatic  wilk 
tbib  dcrbn^^'c^nt  direcuw.  wh*  is  so  party  to  the  aoooot,  the 
Bank  are  zkow  bound  •<>  to  api4y  tikeae  pajBcnU  ?  The  natoe 
of  tbeir  demaad  inrolres  a  cbalkBge  of  the  form  of  the  aeeoont, 
aod  the  debit  tnliies  and  lalanrrs  in  it.  They  maintain  tbt 
these  adraooes  were  not  Witimatf  transartioaa  with  the  Bsak, 
and  that  they  are  now  entitled  to  strike  them  oat  of  the  aeeoak^ 
and  throw  them  back  on  the  director  who  made  them.  If  tkj 
hare  not  adopted  the  aoooont,  and  axe  entitled  to  repudiate  i, 
the  principle  of  Devaynes*  case  can  hate  no  application.  If  thej 
hare  ado](ted  and  axe  boond  by  it,  no  further  question  remsiBL 
Bot  I  resenre  my  opinion  on  this  matter. 

IL  Tktt  BiiU  of  EjKknmgt.—Thit  claim  onder  this  head  ii 
for  the  Ijalance  of  fire  diaooont  aocoonts  aa  they  stood  is 
June  1S52.  The  total  of  this  balance,  after  dedocting  the 
amoont  due  in  1S48,  when  Mr.  Baiid  became  a  director,  ii 
said  to  hare  been  no  less  a  snm  than  £292,000  ;  and  after 
crviiting  the  amount  of  the  allied  recoveriea»  the  sun  now 
sued  for  is  £151,000. 

Hnd  tbe  acconnts  terminated  in  1852  I  abonld  not  hsTe 
doubted  that  further  inrestigation  would  hare  been  necesssiy. 
Tbe  amount  of  the  advances  themselres  raises  a  prima  fant 
case  of  reckless  dealing  ;  and  tbe  arermenta  regarding  the 
position  of  tbe  customers,  and  the  general  course  of  dealing 
between  them  and  the  Bank,  although  not  so  precise  as  could  be 
wished,  are  very  strong,  and  would  in  my  opinion  have  com- 
fielled  us  to  send  the  case  to  prooL  The  accountant  repoiti 
that  tbe  total  discounts  during  the  period  in  question  amounted 
to  £  1 ,200,000.  On  the  question  of  negligence  tbe  case  does  not 
quite  rest  on  tbe  same  footing  as  that  on  which  the  open  acooonti 
stand,  because  it  cannot  be  said  that  advancea  by  way  of  die- 
count  are  prohibited  by  the  Bank  contract ;  and  therefore  the 
propriety  or  impropriety  of  the  advances  to  a  large  extent  would 
come  to  depend,  in  this  part  of  the  case,  on  the  position  of  tbe 
customer,  and  the  amount  of  the  advance.  But  looking  to  these 
accounts  I  should  have  had  no  hesitation  at  all  in  saying,  that 
tbcy  raised  a  j)rima  facie  case  which  would  have  entitled  the 
pursuers  to  go  to  proof  upon  it.  But  we  have  now  a  very 
complete  aualysLB  from  tbe  accountant  of  the  whole  of  these 
bill  transactions  down  to  the  stoppage  of  the  Bank.  The  inform 
mation  thus  given,  along  with  that  disclosed  on  the  record, 
raises  important  considerations. 

It  ap])ears  that  these  five  firms  continued,  down  to  1857,  to 
deal  with  tbe  Bank  as  solvent  customers.  All  the  bills  which 
were  current  in  1852  were  retired.  The  credit  giren  to  them 
by  way  of  discount  was  enormously  increased,  ao  that  when  the 
Bank  stopped  the  aggregate  bahmoe  waa  £1,476,000,  or  nearly 


1872. 


THE  SCOTTISH  JURIST. 


61 


five  times  the  amount  due  in  1852.  I  gather,  by  deducting  the 
oatstauding  deficit  stated  on  the  record  from  the  bahmce  of 
1857,  that  of  this  sum  the  Liquidator  has  recovered  no  less  than 
£673,000 — more  than  twice  the  amount  due  in  1852,  although, 
on  the  same  principle  as  that  followed  on  the  open  accounts, 
only  £141,000,  or  little  more  than  a  fifth  part,  is  credited  in  re- 
daction of  the  balance  due  in  1852. 

The  observations  which  I  have  already  made  on  the  principle 
followed  in  calculating  the  loss  on  the  open  accounts,  applies 
with  still  more  force  to  this  branch  of  the  claim.  There  is 
certainly  no  presumption  that  debtors  who  paid  nearly  £700,000 
in  1857  could  only  have  paid  one-fifth  of  that  sum  in  1852,  and 
indeed  there  is  no  aUegation  to  that  effect,  or  offer  to  prove  it. 
The  only  matter  of  fact  on  this  head  which  can  be  held  to  be 
nverred  is  the  proportion  which  the  debtors'  assets  in  1857  bore 
to  the  balance  they  then  owed.  The  rest  is  a  mere  arithmetical 
process, — ^which  seems  to  me  to  be  entirely  fallacious,  if  the 
amonnt  of  loss  in  1852  is  to  be  measured  by  the  debtors' 
capacity  at  that  time  to  pay. 

It  is  said  on  the  reconl  that  although  the  bills  which  were 
taken  by  William  Baird  and  his  associates  for  these  advances 
were  retired,  this  was  done  by  the  subsequent  directors  renew- 
ing the  bills  from  time  to  time,  without  any  fresh  payment, 
and  that  this  could  not  amount  to  rei)ayment  of  the  money,  or 
fraah  advance.  The  accountant  has  given  us,  iil  an  Appendix, 
a  very  exhaustive  analysis  of  all  these  bills,  from  which  it  ap- 
pears that  a  considerable  proportion  are  shown  from  the  books  to 
have  been  renewed,  but  that  a  considerable  proportion  also  were 
retired  by  payment,  as  far  as  the  books  indicate.  He  says,  "  A 
latitude  of  eight  days  has  been  allowed  on  either  side  of  the  ex- 
act date  when  the  bill  or  renewal  became  payable  ;  that  is,  a  bill 
due  or  at  maturity  on,  say,  the  10th  day  of  a  month,  is  held  to 
have  been  renewed  in  whole  or  in  part  by  a  bill  with  similar 
drawers,  acceptors,  and  indorscrs,  entered  in  the  list  of  bills  dis- 
counted to  the  respective  firms,  within  a  period  from  the  2d  to 
the  18th  of  the  month."  Beyond  that  period  the  bills  are  held 
not  to  be  renewals.  He  reports  that  in  both  cases  this  list  may 
be  fallacious  in  detail,  and  that  it  would  be  necessary  to  examine 
the  books  of  the  firms  in  question,  to  ascertain  the  fact  with 
accuracy,  but  that,  with  hardly  an  exception,  he  has  found 
evidence  of  the  payment  of  all  the  biUs  contained  in  the  list. 

If  our  opinion  depended  on  the  principle  thus  assumed,  or  on 
the  proportion  of  bills  actually  retired  by  payment,  it  might  have 
been  necessary  to  have  investigated  these  matters  further, 
although,  for  myself,  I  shoidd  have  been  satisfied  to  adopt  the 
views  of  the  accountant  as  conclusive  on  both  points.  But  my 
opinion  on  this  part  of  the  claim  is  founded  on  the  more  general 
principle  which  I  have  already  explained.  The  Bank,  after 
WDliun  Baird  ceased  to  be  a  director,  have  dealt  with  these 
customers,  and  trusted  them  to  an  enormous  amount.  In  so 
far  as  the  balance  of  1852  was  kept  alive  by  renewals,  they  have 
traded  on  it,  and  made  profit  by  the  discounts  paid  and  charged 
on  the  renewed  bills.  But  they  have  done  much  more.  The 
balance  of  £340,000,  which  was  outstanding  in  1852,  grew  in 
five  years  to  the  sum  of  £1,400,000,  and  the  Bank  must  have 
got  the  benefit,  such  as  it  was,  of  the  discounts  on  several 
millions  of  money,  in  the  turning  over  of  so  large  an  amount. 
For  the  system  disclosed  in  these  transactions,  hazardous  as  it 
was  to  the  Bank  and  ruinous  to  the  customer,  was  one,  wliile  it 
lasted,  attended  by  considerable  profit.  I  can  see  no  principle 
of  justice  on  which,  at  the  termination  of  such  a  period  of  specula- 
tion, during  which  the  balance  of  1852  became  entirely  absorbed 
and  merged  in  operations  of  such  magnitude,  the  Baiik  can  be 
permitted  to  revive  this  claim,  after  the  position,  the  assets,  and 
the  liabilities  of  the  customers  had  undergone  changes  so 
material 

Holding  this  opinion,  I  think  we  should  give  effect  to  it  at 
this  stage  of  the  proceedings.  I  see  no  ground  for  further  in- 
quiry, which  conld  only  put  the  ])arties  to  additional  and  very 
great  expense,  without  affecting  the  result.  In  regard  to  both 
these  branches  of  the  action,  I  am  of  opinion,  taking  the  accounts 
themselvea  as  an  essential  part  of  the  pursuers*  case,  that  there 
is,  first,  no  relevant  specification  of  loss  as  the  result  of  the  gross 
negligence  libelled  ;  and  secondly  and  mainly,  that  the  state  of 
the  aoooonti,  and  the  course  of  dealing  which  it  discloses, 
exclude  the  daima. 

nL  The  PoUde$  qf  Iniuranee.'^'blij  remarks  on  this  head 


may  be  very  short.  The  amount  sued  for  consists  of  sums  paid 
as  premiums  of  insurance  under  policies  opened  by  the  Bank  on 
the  lives  of  sundry  debtors.  This  is  a  matter  very  different  from 
those  I  have  hitherto  dealt  with.  These  insurance  transactions 
seem  to  have  been  practised  by  the  Bank  from  a  very  early  period 
of  its  history ;  and  the  accountant  has  reported  on  them  very 
fully.  It  appears  that  as  far  as  they  consisted  in  taking  assigna- 
tions from  debtors  to  subsisting  policies  of  insurance  in  security 
of  debts,  on  the  whole  they  resulted  in  a  considerable  gain  to 
the  Bank.  But  in  so  far  as  they  were  opened  by  the  Bank  itself, 
without  collateral  security  for  payment  of  the  premium,  they 
seem  to  have  resulted  in  a  loss. 

Opening  such  policies  is  certainly  not  ordinary  banking 
business.  But  it  is  a  different  question  whether  there  may 
not  bu  circumstances  in  which  the  course  might  not  be  prudent 
and  desirable.  Your  Lordships,  on  a  former  occasion,  expressed 
yourselves  much  to  that  effect.  I  think  the  case  on  this  branch 
resolves  into  an  allegation  of  error  in  judgment,  and  rash  or 
indiscreet  administration,  very  similar  to  the  illustrations  put 
in  some  of  the  cases  1  have  referred  to.  But  as  it  appears  that 
since  the  stoppage  of  the  Bank,  the  Liquidator,  without  com- 
munication with  William  Baird,  has  sold  these  policies,  I  am  of 
opinion  that  he  has  lost  his  recourse,  even  if  otherwise  it  had 
been  open  to  him. 

I  propose,  therefore,  that  we  should  sustain  the  action  as 
regards  the  open  accounts  which  terminated  in  1852,  according 
to  a  schedule  which  I  have  prepared  to  the  effect  of  further 
inquiry,  and  dismiss  it  quoad  vltra.  In  regard  to  the  mode  of 
proof,  I  am  very  clear  that  this  is  a  case  in  no  respect  fitted  for 
a  jury.  Each  of  these  accounts  forms  a  separate  subject  of 
inquiry,  and  questions  may  arise  under  each  of  them  as  to  the 
particulars  to  which  I  have  referred,  and  as  to  the  details  of  the 
accounting,  which  are  specially  within  the  ])rovince  of  a  court  of 
law.  I  think.  In  regard  to  that  branch  of  the  claim,  we  should 
order  a  proof  before  answer. 

LoKD  Cowan. — I  need  scarcely  say  that  this  case,  in  all  its 
bearings,  has  been  the  subject  of  deliberate  consideration  by  all 
the  members  of  the  Court.  After  the  able  and  elaborate  argument 
at  the  close  of  last  session,  the  record  and  voluminous  papers, 
including  the  accountant's  report  and  relative  appendices,  to  the 
effect  of  which  that  argument  was  directed,  have  been  carefiUly 
and  anxiously  gone  over  by  myself,  as  I  believe  they  have  by 
all  your  Lordships.  The  views  that  suggested  themselves  to  us 
severally,  have,  both  verbally  and  in  written  notes  or  memoranda, 
been  made  the  subject  of  repeated  consiUtation.  It  was  satis- 
factory to  me  to  find  that  the  results  at  which  I  arrived,  and 
which  I  was  prepared  to  have  explained  fully  in  a  separate 
opinion,  were  in  accordance  with  those  at  which  your  Lordship 
had  arrived,  and  which  you  have  embodied  in  the  elaborate 
opinion  now  delivered.  That  opinion  I  have  had  the  opiK)rtuiiity 
of  considering ;  and  as,  in  its  main  features,  and  to  all  substantial 
effects,  it  gives  full  expression  to  the  grounds  of  judgment  on 
which  I  consider  our  decision  ought  to  proceed,  it  is  as  unneces- 
sary as  it  would  be  to  waste  the  time  of  the  Court  to  do  more 
than  to  state  my  entire  concurrence  with  it  in  aU  essential  re- 
spects. 

This  course  I  am  the  more  inclined  to  follow  on  the  present 
occasion,  because  of  having  at  former  advisings,  not  under  this 
record  only  and  in  this  action,  but  in  the  action  against  the 
present  defender  and  his  brother  James  Baird,  which  did  not 
issue  in  any  judgment,  fully  stated  the  legal  principles  which 
appeared  to  me  applicable  to  some  of  the  leading  questions  which 
lie  at  the  base  of  the  defender's  liability  ;  and  to  which  and  other 
questions  your  Lordship  has  adverted  at  the  outset  of  your 
opinion.  From  the  views  then  stated,  and  those  explained  by 
the  then  Lord  Justice-Clerk  (the  present  Lord  President)  in 
delivering  the  opinion  of  the  Court,  and  which  views,  I  observe, 
were  founded  on  at  the  Bar,  and  referred  to,  if  not  adopted,  by 
the  Lord  Chancellor  in  the  case  of  Turquand,  January  and 
February  1869  (4  Chancery  Appeals,  376,  Law  Reports),  I  have 
seen,  on  reconsideration,  no  reason  in  any  respect  to  depart.  To 
them,  as  the  case  now  stands,  I  consider  that  we  are  now  giving 
practical  effect,  except  in  so  ifar  as  the  report  of  the  accountant 
enables  us  in  certain  important  matters,  and  to  a  large  extent, 
to  dispose  of  the  claims  made  in  the  action  on  the  specisd  grounds 
which  you  have  fully  explained.     I  may,  however,  say  that  I 


G3} 


THE  SCXXmSH  JURIST. 


Not.  16 


entirely  reserve  mj  opinion  wiUi  regKrd  to  the  «fip]k»tifni  of  the 
prindpte  i^bicb  mleil  tb©  ca««  of  f>ev»3fn«e  and  othen.  Frnm 
the  groti&da  of  jaflgment  which  we  are  prepared  to  adopt  it  ie 
nnnecenaiy  to  enter  on  thia  hrandi  of  Ui&  Mtgitmetiiy  at  U>  aaj 
whether  iti  application  b  ot  i<  oot  atiemled  witii  doubt  or  diffi- 
culty, 

I  am  of  opinion  that  judgment  ought  to  he  ptonottnced  to  the 
effect  a»d  in  the  usatmet  anggerted  V^  yonr  Lardahip, 

LoED  BKSHOure,— Tb«  Tery  able  aad  elabcfrate  opinion  with 
which  yottr  Lordjhip  ha^  favonred  ns  haa  been  the  subject  of 
repeated  aud  moat  anxious  consideratifm  by  lu  all,  and  I  do  not 
think  I  can  add  anything  to  it,  ea^ecljdly  aa  yonr  Lordjibip  was 
kind  enough  to  allow  na  to  state  the  [lointa  on  which  we  had 
any  doubt  or  diflerence,  and  ihow«cl  yoataelf  viery  t«ady  and 
able  to  put  an  end  to  tbeae  doubta.     I  conenr  in  tUe  j  aelgmcnt. 

Lord  Nsavrai — t  oonenr  in  the  jndgment  proposed  to  h& 
prononnoed,  and  have  Uttle  to  add,  ma  your  Lordafaip  has  f nlly 
gone  orer  the  gronnda  on  which  it  is  founded  ;  bnt  tli?i«  are  oee 
or  two  remarka  which  I  wt«b  to  make  ««  to  aome  ^recial  views 
whieb  were  orged  npon  onr  attention.  Tbia  is  a  claim  against 
Mr,  William  ^rd  npon  a  pemonal  gronnd  of  lial>ility»  which 
may  be  rle^crit^ed  om  atx^d^  rptam  ^r  dfUcto^  and  therefore  [  think 
that  be  ia  not  a  earrem^  dei^ndi  witb  the  Bank'a  cn«tom«^,  ^nd 
that  the  views  which  might  prevail  with  refett^ce  to  the  <^Ae 
of  a  cantioDer  do  not  afford  bim  any  protection.  He  became  a 
pef«onal  debtor*  if  at  all,  in  conaeqnence  of  Ha  alleged  negUgence  j 
btit  he  can  only  be  liable  if  loaa  haa  r^snlted^  for  it  ifi  loaa  alone 
that  makes  lum  liable*  and  the  loss  is  set  forth  io  this  record, 
not  as  a  general  cUtm  of  damage  or  reparation  to  be  aatettied  by 
a  jury,  bnt  aa  special  amonnta  of  debt  incurred  by  imivroper  ad- 
vanoea,  jnst  in  the  same  #ay  as  ia  common  in  casea  where  a  man 
of  bncioeM  ia  tooght  to  be  ntade  liable  for  a  Hpecial  debt  lost  by 
biJB  ncgligotiL'ep  either  through  taking  a  bad  aecnrityt  or  from  not 
naing  proper  diligence.  There  might  possibly  bave  been  a  claim 
here  for  ^aend  damage,  but  thAt  is  not  the  claim  ma^ie.  It  i« 
a  daim  for  pountla,  shiliitigSf  and  pence,  arising  uix>n  an  arith- 
motical  calculatioDf  and  it  is  a  claim  oF  debt  which  is  alleged  to 
bear  intereat, — which  is  not  of  the  nature  of  general  damage^ 
That  being  the  case,  the  qnestion  arises  whether  any  of  that  lo«» 
baa  been  wiped  away  by  what  haa  taken  plaoe  since  Mr.  W, 
Baird*s  directorate  oeaaed?  Those  mattera  nhicb  were  then 
open^  and  as  to  which  no  nl tenor  transactiona  took  place,  your 
Lordabip  baa  proposed  to  be  admitted  to  proof,  and  in  that  I 
fully  concnr,  but  the  others  are  to  be  excluded.  It  cannot  be 
doubted  that  the  debt,  aa  regarda  the  current  open  accounts,  and 
the  discounted  bills  a»  they  stood  in  1352^  have  to  all  appear- 
ance at  least  been  extinguiahed  and  obliterated  by  the  large 
tranaactiotia  which  took  place  witb  the  same  debtors  in  the  sub- 
sequent yeara,  and  the  ooly  way  of  attempting  to  get  rid  of  that 
is  by  laying  that  these  debtors  did  not  pay  anything  in  reality, 
but  only  gave  pieces  of  paper  which  were  of  no  value^  and  were 
not  payment  in  ex  Unction  of  the  debt  due.  But  the  true  state 
of  matten  is  manifest  by  the  enormous  amount  to  which  the  old 
debt  waa  increased  in  the  course  of  the  following  five  yearn. 
Now,  is  it  allowable  for  the  Bank,  as  a  corfjorationj  baviug  taken 
up  theee  debtors  and  dealt  with  them  in  thai  way,  turning  over 
new  bilLR,  making  advances^  and  making  proiit  a^Kin  discounts 
(for  that  is  a  very  profitable  buaineaa  if  well  conducted),  to  come 
back  at  thia  iliatance  of  time  upon  Mr.  W.  Baird  for  the  original 
bilb  whieh  have  tbni  been  over  and  over  again  sopited  and 
extingnishedf  not  by  express  renewals,  nor  on  the  footing  of 
renewals,  but  in  the  cour»e  of  an  extensive  discount  business 
carried  on  by  the  directors  systematically  npon  the  credit 
of  these  other  parties.  That  seems  out  of  the  question 
iO  f or  as  the  Baok  ia  concerned,  and  the  case  Is  the  same 
aa  if  the  Bank  itself  bad  brought  this  claim.  The  only 
ground  on  which  that  wa»  aoxigbt  to  be  got  over  was  this  : 
that  during  these  five  years  the  shareholders  knew  nothing  about 
this,  because  they  were  excluded  from  seeing  anything  that  took 
place.  They  pocket  the  dividends  arising  from  this  great  source 
of  proflti  but  they  say  they  ore  not  affected  by  it  altbougb 
they  carriwl  on  thw  busine«s,  became  the  tiubsequejiit  directora 
also  kepi  them  in  the  dark,  and  they  knew  nothiug  about  the 
particulars  of  it.  1  think  that  cannot  be  listened  to  here,  be* 
cause  the  eroditor  of  Mr.  William  Boird  seema  to  be  the  Bauk 


ofl  a  Kirporatton,  and  it  cannot  be  held  Uut  tJie  Bank  aa  a  ectt< 
pany  conld  be  ignorant  of  iu  own  affain.  It  had  it»  own  sd* 
ministration  antl  organization,  and  by  that  meana  it  knew  Ma 
company  what  was  going  on,  or  must  be  held  to  bavc  dooa  m. 
As  to  the  individual  ftha^ebolderi,  we  should  need  a  very 
difierent  record  from  tlua  to  enable  us  to  take  tbeir  ease  iats 
consideration.  Wbo  ar€  the  sharthoklos  that  were  kept  k 
ignorance  t  Were  they  ahareholders  daring  Mr.  William  Baird'i 
time  !  We  know  nothing  al>out  tlkat.  Wef«  they  aharehold^ 
even  during  these  five  yean !  We  know  nothing  about  that 
either.  It  is  not  at  all  unlikely  that  a  number  of  ahareholden^ 
who  were  the  original  constituente  of  Mr,  WilHam  Baini, 
feathered  their  nests  pretty  well  whiie  things  were  going  on  ins 
flourishing  way,  and  that  tbooe  who  now  Euffer  are  tboae  tint 
came  in  at  the  end  of  the  day.  But  that  ta  not  the  questias 
which  we  are  dealing  with  her«,  and  is  not  the  ground  of  liabilitf 
that  is  here  urged.  The  claim  ia  by  the  eomjiany  as  repn^enld 
by  the  liquidator,  and  the  ignorance  of  the  individual  ahar^ 
holder*  ia  nothing  to  the  pnr|ioie  in  that  reapecL  If  ibfl^ 
have  been  betrayi^  by  tbeir  subaeqnent  director*,  they  may 
have  their  remetly  againat  them,  but  I  do  not  think  it  possililt 
to  hold  that  they  are  not  responsible  for  the  comitanjf  as  a  oom^ 
pany,  entitled  to  carry  on  ita  own  oiairs,  aud  having  the  muM 
of  doing  EOj  and  deliberately  going  into  tranaaGtions  caknlaiti 
to  be  highly  profitable  witb  the  very  peraone  to  whom  it  ii  «m1 
the  previous  fUreetors  were  advancing  improperly.  We  ban 
here  a  taking  up  and  homologation  of  prior  procee<lingi ;  aa4 
in  a  question  of  the  liability  of  a  prior  director,  it  seems  quite 
a  «ufiicient  answer  to  show  that  any  apparent  loss  that  migit 
have  arisen  in  1S52  was  wiped  out  by  the  entire  aubatitutioQ 
of  di^ereut  liabilitiee  in  1S57  ;  and«  consequently,  thai  ^ 
liability  of  Mr.  William  Bainl  h^  ceaJied, 

The  folio wiog  interlocutor  was  pronounced  ; — 
*^  Having  heard  counsel,  and  having  resumed  conatderatioe  &i 
the  cause,  along  with  the  accountant's  report.  No.  d 

process^ Repel  the  3d  and  4th  pleas  in  law  ttated  for  tk 
defenders,  bo  far  as  founded  on  the  alleged  disqualilicatimi  d 
the  defender  William  Baird  to  be  elected  or  to  continue  to  be  t 
director  of  the  Western  Bank  i  Be  pel  also  the  5tb  plea  itit«d 
for  the  defendera  :  Before  answer,  in  regard  to  so  much  of  ^ 
action  as  relates  to  the  aocounta  of  the  ]>arti^  uamed  in  tb^ 
schedule  appended  to  this  interlocntoff  allow  both  p^rto  i 
proof  of  their  re^ active  averments  relative  thereto  r  AppoiEil 
the  proof  to  be  taken  by  Lord  Cowan  at  such  time  and  pkc?  u 
be  may  fix  J  Qfto^d  uffra,  dismiss  the  action,  and  decern  ;  lod 
reserve  all  quest  tons  of  expenses." 

Ad.  MiUar,  Q.C,  Shaod,  Balfour,  Asber ;  Morton,  Neilion,aad 
Smart,   W.S.    Afff^U.—AU.    Solicitor-General    (Clark),    Q^fX, 
Watoon,  Le^i  Webster  and  Will,  aS.C,  AgenU.-^L  Ciert 
B,Jp 

November  16,  1872- 

FIB.3T  Dmato.v, 

William  Patekson,  PetUionerfV.  CIeobqb  BobsoXj 

(Lambie's  Trustee),  Respondent 

Proct9«^P€t4tionand  Cimkplamt-^kLiuU  19  and  20  VkL  c.7^ 
{Bankruptcy  {Scfttiand^  Act^  1856),  wc/#.  84  and  159— TVwto 
—A  petition  and  complaint  presented  to  the  Lord  Ordina^ 
on  the  Bills  by  a  creditor  against  the  trustee  in  a  seqnM^ 
tratioQ,  complaining  that  the  trustee  bad  rt^^ fused  to  receid 
certain  proceedings  in  the  sedcrunt-lwok,  as  required  ^ 
sectioQ  84  of  the  Bankrujitcy  Actt  and  wbs  applying  tk 
fuuda  of  the  sequestrated  estate  for  private  and  impropef 
purposes,  and  praying  that  he  ahonld  be  ordained  to  recoct 
the  said  proceedings,  and  make  them  pateikt  to  the  petitioDer^ 
and  to  delist  from  the  a])plication  of  tlve  funds  complained 
of,  and  also  pr^iyiog  that  he  should  be  cmisured— ffi^miunJ 
as  iutionapetent,  the  proper  remedy  being  a  cotnidaint  to  the 
Accountant  in  Bankrupt<*y,  under  the  I59tb  section  of  tks 
Bankruptcy  Act 

ProteAf — Petition^^Aniemlm^ni — Where  the  whole  narrative  of  s 
petition  and  complaint  necessarily  inferred  a  conclusion  of  a 
penal  character,  the  Court  refused  to  allow  a  conclusion  for 
censure  to  be  strnck  out  of  the  prayer* 

Tais  was  a  jN?tition  and  complaint  preseated  to  the  Ijord 
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on  the  Bills  hj  William  Paterson,  stationer  and 
in  London,  against  George  Robeon,  accountant 
w,  tru«tee  on  the  sequestrated  estate  of  George 
sprocer  and  wine  merchant,  Glasgow. 
3titioner,  who  was  a  creditor  of  Lambie  to  the 
f  about  £15,  stated  that  in  June  1871  the  respon- 
)btained  an  order  from  theSherifif  of  Lanarkshire  to 
certain  persons  in  Jjondon,  and,  among  others, 
Gellatlj.  In  regard  to  these  examinations  the 
t-was,  in  the  first  place,  that,  in  contravention 
h  section  of  the  Bankruptcy  (Scotland)  Act,  1856, 
mdent  had  not  recorded  them  in  the  Sederunt- 
d  had  even  refused  to  make  the  examinations 
the  petitioner. 

(th  section  of  the  Bankruptcy  Act  provides — 
itee  BhaU  keep  a  sederunt-book  in  which  he  shall  record 
«  of  creditors  and  of  commistuoners,  states  of  accounts, 
ad  all  the  proceedings  necessary  to  give  a  correct  view 
oagement  oi  the  estate ;  and  he  shall  also  keep  regular 
of  the  affairs  of  the  estate,  and  transmit  to  the  Ac- 
in  Bankruptcy  before  each  of  the  periods  herein  as- 
payment  of  a  dividend,  a  copy  certified  by  himself 
coounts,  in  so  far  as  not  previously  transmitted,  and 
»  shall  be  preserved  in  the  office  of  the  Accountant, 
dderunt-book  and  accounts  shall  be  patent  to  the  com- 
I,  and  to  the  creditors  or  their  agents,  at  all  times,  pro- 
rays  that  when  any  document  is  of  a  confidential 
ich  as  the  opinion  of  counsel  on  any  matter  affecting 
st  of  the  creditors  on  the  estate),  the  trustee  shall  not 
to  insert  it  in  the  sederunt-book,  or  to  exhibit  it  to 
person  than  the  commissioners/' 

etidoner  further  stated — 

nid  examinations  were  taken,  not  for  the  benefit  or  for 
mate  purpose  of  the  sequestrated  estate,  but  for  the 
id  purpose  of  John  Smith,  trading  as  Smith,  Pender, 
■ad  other  parties  in  London,  and  with  the  object  of 
the  said  parties  to  make  out  claims  against  the  said 
jkllatly.  The  petitioner  objects  to  the  funds  of  the 
ted  estate  being  expended  or  risked  for  such  purpose. 
MUikmpt*s  business  as  a  grocer  and  wine  merchant  was 
,  and  his  debts  contracted  in  that  character  were  com- 
f  imalL  He  bought,  however,  a  lai^  screw  steamship 
)  *  Ferdinand  de  Lesseps,*  and  contracted  large  debts 
I  it  out,  and  the  ship  being  sold  under  mortgage,  the 
I  Smith  and  other  parties  before  referred  to,  who  were 
rs  or  outfitters  of  said  ship,  lost  their  accounts,  and  are 
Avottring,  with  the  assistance  of  these  examinations,  to 
;  claims  against  the  mortgager  and  his  broker,  the  said 
3^eUatly. 

respondait  was  nominated  and  elected  trustee  by  them, 
now  lending  his  name  and  the  powers  and  privileges 
loe  to  assist  them  in  establishing  their  claims, 
petitioner,  as  aforesaid,  is  a  creditor  in  said  sequestra- 
L  has  lodged  an  affidavit  and  relative  account  'vith  the 
He  has  an  interest  in  preventing  the  respondent 
lis  office,  or  risking  the  funds  of  the  estate  for  the  benefit 
parties.  The  estate  has,  and  can  have,  no  interest  in 
ing  the  claims  of  said  contractors,  as  the  effect  of  their 
rould  be  merely  to  change  %he  creditor  upon  the  estate, 
r.  Oellatly  have  to  pay  the  contractor's  debts,  he  will 
them  in  the  same  way  as  they  would  be  entitled  to  do 
es. 

r  one  action  has  yet  been  raised  at  the  instance  of  the 
a  Smith,  but  there  are  at  least  four  others  waiting  the 
thereof. 

said  Edward  Gellatly  denied,  and  the  parties  joined 
laid  action.  The  case  is  set  down  for  trial  at  next  sit- 
the  Conrt  of  Queen's  Bench,  and  it  was  for  the  puqiose 
>rting  said  case  that  the  foresaid  examinations  were 
They  were  taken  at  the  request  and  for  behoof  of  the 
A  Smith,  and  the  other  oontractors  in  his  position,  who, 
I  meotioned,  pat  the  respondent  into  office. 
rMpondairt^  as  trustee,  has  no  interest  in  Smith's  case 
f  qI  the  €OiitnMStor*e  caees,  beoanae  the  bankrupt  was 


either  not  debtor  at  all  in  their  debts,  or  if  he  was  so,  and 
Oellatly  be  found  liable  in  the  debts  by  Smith  and  said  other 
parties,  he  will  be  entitled  to  rank  in  their  place  for  so  much  of 
the  debts  as  he  pays. 

"  Further,  the  respondent  is  to  get  commission  from  Smith 
and  the  other  contractors  on  what  is  recovered  from  Gellatly, 
so  that,  individually,  he  has  an  interest  in  assisting  them,  though 
the  estate  has  none.'* 

The  petitioner  therefore  prayed  his  Lordship 
"  to  ordain  the  respondent  to  insert  copies  of  said  examina- 
tions into  the  sederunt-book,  and  to  make  said  sederunt-book, 
containing  said  copies,  patent  to  the  ^letitioner,  or  at  least  to 
make  said  examinations  or  copies  thereof  patent  to  the  petitioner. 
As  also  to  ordain  the  respondent  to  desist  and  cease  from  using 
his  lowers  as  trustee  foresaid,  or  employing  the  funds  of  said 
sequestrated  estate,  in  assisting  or  furthering  the  claims  of  the 
said  John  Smith  and  the  other  contractors  before  mentioned. 
Further,  to  censure  said  respondent  in  the  premises,  in  such  way 
and  manner  as  to  your  Lordship  may  seem  meet,  and  to  pro- 
hibit him  charging  the  expenses  of  ihe  foresaid  examinations 
or  any  expenses  connected  with  or  arising  out  of  the  same, 
against  the  said  seqnestrated  estate  ;  and  find  the  respondent, 
liable  in  expenses;  or  to  do  otherwise  in  the  premises  as  to 
your  Lordship  may  seem  proper." 

Answers  were  lodged  for  the  respondent,  in  which  he 

objected  to  the  competency  of  the  petition  and  complaint, 

and  founded  on  the  case  of  Bell  v.  Crow,  28th  November 

1862,  I  M*P.  84,  ante,  vol.  xxxv.  p.  73. 

^  The  Lord  Ordinary  (Mackenzie)  dismissed  the  petition. 

Nate. — {AfUr  narrating  the  statements  and  prayer  qf  the 
petUUm) — "  The  Lord  Ordinary  is  of  opinion  that  such  an  ap- 
plication to  the  Lord  Ordinary  on  the  Bills  is  not  competent 
under  the  Bankrupt  Act,  and  that  the  proper  form  of  procedure 
is  that  prescribed  by  the  159th  section  of  that  Statute.  By 
that  section  it  is  provided  that  the  Accountant  in  Bankruptcy 
shall  take  cognizance  of  the  conduct  of  the  trustee  and  commis- 
sioners; and  *in  the  event  of  their  not  faithfully  performing 
their  duties,  and  duly  observing  all  rules  and  regulations  im- 
posed on  them  by  Statute,  Act  of  Sederunt,  or  otherwise, 
relative  to  the  pttformance  of  those  duties  ;  or  in  the  event  of 
any  complaint  being  made  to  him  by  any  creditor  in  regard 
thereto,  he  shall  inquire  into  the  same,  and  if  not  satisfied  with 
the  explanation  given,'  he  shall  repoit  to  the  Lord  Ordinary  in 
time  of  vacation,  or  to  either  Division  of  the  Court  in  time  of 
session,  who,  after  hearing  '  and  investigating  the  whole  matter, 
shall  decide,  and  shall  have  power  to  censure  such  trustees  or 
commissioners,  or  remove  them  from  their  office,  or  otherwise 
to  deal  with  them  as  the  justice  of  the  case  may  require.'  It 
seems  to  the  Lord  Ordinary  that  the  petitioner's  complaint 
(which  is  not  presented  at  common  law  with  the  concurrence  of 
the  Lord  Advocate,  but  under  the  Statute)  is  one  of  those  which 
by  the  Statute  falls  in  the  first  instance  within  the  cognizance 
of  the  Accountant  in  Bankruptcy,  and  that  tho  Court  in  time 
of  session,  or  the  Lord  Ordinary  in  time  of  vacation,  is  not  en- 
titled to  decide,  and  cannot  decide  thereon,  unless  the  Account- 
ant shall  not  be  satisfied  with  the  explanations  of  the  respondent 
as  trustee,  and  shall  report  the  matter  for  decision. 

**The  grounds  of  the  petitioner's  complaint,  and  the  answers  ■ 
of  the  respondent  thereto,  are  well  suited  for  the  investigation 
and  consideration  of  the  Accountant  in  Bankruptcy.  These 
answers  are  that  the  trustee,  in  examining  the  persons  in  London, 
acted  in  the  discharge  of  his  duty,  and  for  behoof  of  the  creditors 
in  the  sequestration ;  that  the  present  application  is  made  for 
the  purpose  of  Mr.  Gellatly,  by  the  petitioner,  who  only  claims 
as  a  creditor  for  £15  ;  and  that,  in  withholding  the  examinations 
in  question  from  the  petitioner,  he  is  acting  in  the  interest  of 
the  creditors,  and  by  their  express  instructions,  given  at  a 
meeting  called  for  the  purpose  of  taking  these  instructiona 

**  The  petition  is  not,  the  Lord  Ordinary  thinks,  warranted 
by  the  86th  section  of  the  Statute,  because  the  respondent  as 
tnistee  is  not  called  upon  to  account  for  his  '  intromissions  and 
management,'  which  is  all  that  is  authorized  by  that  section 
Bell  V.  Qow,  28th  Kember  1862,  1  M^P.  84." 

The  petitioner  reclaimed,  and  argued — 

Tlie  prayer  of  the  petition  conaiata  of  two  perfectly  diatinot 
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parts,  one  for  specific  implement  of  a  statutory  duty,  and  the 
other  for  censure.  Assuming  the  latter  conclusion  to  be  incom- 
petent, the  mere  circumstance  of  its  insertion  in  the  petition 
does  not  deprive  the  petitioner  of  his  right  to  have  the  trustee 
ordained  to  perform  a  duty  laid  upon  him  by  Statute.  Section 
86  of  the  Bankruptcy  Act  provides  that  "  the  trustee  shall  be 
amenable  to  the  Lord  Ordinary  and  to  the  Sheriff,  at  the  in- 
stance of  any  party  interested!,  to  account  for  intromissions  and 
management,  by  petition  served  on  him.'*  The  trustee  has  taken 
upon  himself  to  examine  certain  persons  in  London.  Assuming, 
as  the  trustee  necessarily  assumes,  that  this  was  a  proper  pro- 
ceeding under  the  sequestration,  section  84  of  the  Statute  re- 
quires it  to  be  entered  in  the  sedemnt-book.  Where  a  section  of 
the  Statute  imposes  a  duty  on  the  trustee  in  favour  of  the 
creditors,  that  by  necessary  implication  confers  a  right  ui>on  the 
creditors  to  ask  the  Court  to  comi)el  the  trustee  to  perform 
that  duty,  for  the  Statute  would  be  a  mere  sham  if  it  were  to 
confer  a  right  and  give  no  means  of  enforcing  it  A  petition  is 
the  simplest  form  in  which  this  can  be  done,  and  is  the  way 
:;ontemplated  by  the  Statute,  as  is  apparent  from  section  8G. 

The  petitioner  then  proposed  to  strike  out  from  the 
prayer  of  the  petition  the  words  *'  to  censure  said  respondent 
in  the  premises,  in  such  way  and  manner  as  to  your  liord- 
ship  may  seem  meet." 

On  the  amendment — 

Lord  President. — ^There  is  no  doubt  that  to  strike  out  the 
prayer  for  censure  would  be  to  alter  the  whole  character  of  the 
proceedings.  It  is  impossible  to  read  the  petition  without  see- 
ing that  the  charges  against  the  trustee  are  of  the  most  serious 
description.  He  is  charged  with  improperly  applying  the  funds 
of  the  sequestrated  estate,  not  for  the  benefit  of  the  estate,  but 
for  private  purposes.  No  grosser  offence  could  be  charged 
against  a  trustee,  and  it  is  aggravated  by  the  aUegation  of  a 
bribe  in  the  shape  of  a  commission.  If  the  petition  had  not 
contained  a  prayer  for  censure,  it  would  have  been  a  singular 
inconsistency.  The  prayer  for  censure  is  of  the  essence  of  this 
petition,  not  only  in  form,  but  in  substance.  I  am  of  opinion 
that  the  amendment  should  not  be  allowed. 

Lord  Deab. — The  ground  of  this  complaint  is  the  alleged 
misconduct  of  the  trustee.  It  is  said  that  the  "examinations  were 
taken  not  for  the  benefit  or  any  legitimate  purpose  of  the 
sequestrated  estate,  but  for  the  benefit  and  purpose  of  John 
Smith,  trading  as  Smith,  Pender  and  Company,  and  other  parties, 
in  London,  and  with  the  object  of  enabling  the  said  parties  to 
make  out  claims  against  the  said  Edward  Gellatly."  "  The 
re8ix)ndent  was  nominated  and  elected  tnistee  by  them,  and  he 
is  now  lending  his  name,  and  the  powers  and  privileges  of  his 
office,  to  assist  them  in  establishing  their  claims."  The  motive 
is  thus  stated  :  **  Further,  the  resiK)ndent  is  to  get  commission 
from  Smith,  and  the  other  contractors,  on  what  is  recovered  from 
Gellatly,  so  that  individually  he  has  an  interest  in  assisting 
them,  though  the  estate  has  none."  The  prayer  is  that  the 
respondent  should  be  ordered  to  appear  at  a  specified  diet,  and 
the  prayer  further  proceeds: — "as  also  to  ordain  the  respondent 
to  desist  and  cease  from  using  his  powers  as  trustee  foresaid,  or 
employing  the  funds  of  the  said  sequestrated  estate  in  assisting 
or  furthering  the  claims  of  the  said  John  Smith,  and  the  other 
contractors  before  mentioned.''  Then  come  the  conclusions  for 
censure  which  are  proposed  to  be  struck  out.  Now  this  is  a 
]}enal  complaint  which  cannot  be  presented  without  the  con- 
currence of  the  Lonl  Advocate  unless  it  be  authorized  by  Statute. 
It  must  therefore  be  construed  with  the  strictness  of  an  indict- 
ment. What  the  petitioner  now  proposes  to  do  is  to  stamp  the 
trustee  as  a  criminal,  and  to  strike  out  of  the  complaint  the 
conclusions  for  the  penalty  of  his  crime.  I  consider  that  this 
is  as  incompetent  as  it  would  be  to  strike  the  words  "  wickedly 
and  feloniously  "  out  of  an  indictment,  and  to  allow  it  to  proceed 
as  a  civil  summons.  I  therefore  am  of  opinion  that  the  proposed 
amendment  should  be  refused. 

Lord  Ardmillan  concurred. 

The  Court  refused  to  allow  the  amendment. 

0;i  the  merits — 

Lord  Prehtdknt. — It  cannot  be  maintained  that  this  applica- 


tion as  a  petition  and  complaint  is  warranted  by  any  sectioB  rf 
the  Statute.  It  is  not  competent  under  section  74,  for  in  tki 
first  place  there  is  not  the  requisite  number  of  creditors,  ui 
secondly,  it  is  not  in  the  requisite  form,  the  only  remedy  thfoa 
provided  being  the  removal  of  the  trustee. 

As  a  petition  and  complaint  at  common  law  it  is  plainly  m- 
competent,  first,  in  being  presented  to  a  Court  which  bu  m 
jurisdiction,  the  Bill-Chamber,  and  secondly,  inasmuch  as  itii 
X)resented  without  concurrence  of  the  Lord  Advocate. 

The  other  Judges  concurred. 

Adhere. 

Act.  Solicitor-General  (Clark),  Scott;  John  Walk,  S.S.& 
Agent. — Alt.  Watson,  Asher;  Millar,  Allardioe,  and  Robsot, 
W.S.  Afjents.—M,  Clerk.  D.o. 
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FIRST  DIVISION. 

M,P,  James  Thomas,  Nominal  Pursuer  and  ObjedcTf 

V.  David  Sandbman  and  Co.,  Beal  Rcusers. 

Bankruptcy — Preference — Secret  and  collusive  Agreemeid-Fsh 
feiture^StaiiUe  19  and  20  Vict.  cap.  79  {Bankruptcy  (SeoUs^ 
Act,  1856),  c.  79,  sect,  150— With  the  view  of  £acilita«ii«i 
bankrupt's  discharge  upon  a  composition,  a  friend  of  bis»  k, 
agreed  to  pay  a  sum  of  money  to  one  of  the  creditors,  B.,ik 
a  specified  period  after  the  discharge  was  obtained,  in  ooi- 
sideration  of  B.  giving  up  an  alleged  claim  of  pefewMe 
which  he  had  persistently  maintained,  ranking  for  his  ddit 
as  an  ordinary  creditor,  and  constituting  A.  bis  mandatoy. 
To  this  arrangement  B.  consented,  in  the  belief,  aa  k 
averred,  that  A.  was  acting  on  behalf  of  and  authorised  bf 
the  trustee  and  general  body  of  creditors.  Heid  that  &  )aA 
incurred  the  forfeiture  under  the  150th  section  of  the 
Bankruptcy  Act,  and  that  as  he  could  not  instrnd  M 
the  creditors  had  in  point  of  fact  assented  to  or  bees 
informed  of  the  arrangement,  although  they  knew  of  ha 
asserted  preference,  his  bona  fides  was  not  a  relevant  defeBoa 

This  was  a  maltiplepoinding  brought  under  section  150 
of  the  Bankruptcy  (Scotland)  Act,  1856,  which  is  in  theaa 
terms : — 

"  All  preferences,  gratuities,  securities,  payments,  or  otiiar 
considerations  not  sanctioned  by  this  Act,  granted,  made,  « 
promised,  and  all  secret  or  collusive  agreements  and  transactiaof 
for  concurring  in,  facilitating  or  obtaining  the  bankrupt*!  dis* 
charge,  either  on  or  without  an  offer  of  composition,  and  whetlm 
the  offer  be  accepted  or  not,  or  the  discharge  gpranted  or  not; 
shall  be  null  and  void ;  and  if  during  the  sequestratiim  uj 
creditor  shall  have  obtained  any  such  preference,  gratoitf, 
security,  payment,  or  other  consideration  or  promise  thereof  or 
entered  into  such  secret  or  collusive  consideration,  or  agreenMsk, 
or  transaction,  the  trustee  shall  be  entitled  to  retain  his  dividoid, 
and  he,  or  any  creditor  ranked  on  the  estate,  may  present  i 
petition  to  the  Lord  Ordinary  or  to  the  Sheriff,  pn^ying  thil 
such  creditor  shall  be  found  to  have  forfeited  his  debt,  and  ht 
orrlained  to  pay  to  the  trustee  double  the  amount  of  the  prefer- 
ence, gratuity,  security,  payment,  or  other  consideration  gi?ca, 
made,  or  promised,  and  if  no  cause  be  shown  to  the  contraiy, 
decree  shall  be  pronounced  accordingly,  and  the  soma  whidi  is 
such  cases  may  be  recovered,  shall,  under  deduction  of  the 
expense  of  recovering  the  same,  be  distributed  by  the  trostoe 
among  the  other  creditors  under  the  sequestration ;  and  if  tke 
sequestration  shall  have  been  closed,  it  shall  be  competent  to 
any  creditor  who  shall  not  have  received  full  pa3nnent  of  hie 
debt,  to  raise  a  multiplepoiuding  in  name  of  the  person  who 
has  obtained  such  preference,  gratuity,  security,  payment,  or 
other  consideration  or  promise  as  aforesaid,  and  on  the  valns  of 
the  preference,  gratuity,  or  security,  or  amount  of  the  sum  paid, 
or  consideration  obtained,  being  ascertained,  double  such  Tslse 
or  amount,  together  with  the  amount  of  the  debt  of  the  c<^sii* 
ing  creditor,  shall  be  ordered  to  be  consigned  by  him,  and  shall 
be  divided  among  the  creditors  who  were  ranked,  or  wot 
entitled  to  be  ranked  in  the  sequestration,  and  have  not  reosived 
full  payment  of  their  debts,  and  who  shsJl  lodge  olaima  in  rack 
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multipIepoindiDg  according  to  their  respective  rights  and 
interests,  and  such  multiplepoindiiig  shall  be  executed  ia  terms 
of  law  against  the  colluding  creditor,  and  notice  thereof  at 
ihe  same  time  be  inserted  in  the  Gazette ;  and  in  the  event  of 
there  being  any  surplus  after  paying  the  full  debts  of  the  credi- 
fcora,  and  defraying  the  expenses  of  the  sequestration  or  other 
proceeding,  the  same  shall  be  paid  into  the  account  of  unclaimed 
dividends,  as  hereinafter  provided/' 

The  real  raisers  were  David  Sandeman  and  Co.,  mer- 
cliants,  Glasgow,  and  tbe  partners  of  the  said  firm,  credi- 
tors on  the  sequestrated  estate  of  Kobert  Suttie  Smith, 
mnetime  mannfactnrer  at  Walkerton  Mills,  near  Leslie.   . 

The  nominal  pursuer  was  Mr.  James  Thomas  of  Transj, 
also  a  creditor  on  tbe  estate  of  Robert  Sattie  Smith. 

The  conclusions  of  tbe  summons  were-^ 

*'  Therefore,  and  after  notice  shall  have  been  inserted  in  the 
ihaette,  and  the  said  pursuer  cited  in  terms  of  law,  it  ought 
and  should  be  found  and  declared,  by  decree  of  the  Lords  of 
oar  Council  and  Session,  that  the  pursuer  is  liable  in  only  once 
and  single  payment  of  the  sum  of  £2797,  17s.  6d.  sterling,  being 
fke  amount  of  the  debt  due  to  the  pursuer  by  the  said  Robert 
Sattie  Smith  at  the  date  of  his  said  sequestration,  for  which  the 
puauer  claimed  and  was  ranked  in  said  sequestration ;  and  also 
of  the  sum  of  £1000  sterling,  or  such  other  sum,  less  or  more, 
at  shall  be  ascertained  to  be  double  the  value  of  the  preference, 
Krainity,  security,  payment,  or  other  consideration  not  sanc- 
tioned by  the  'Bankruptcy  (Scotland)  Act,  1856,'  given,  made, 
)r  promiaed  to  the  pursuer  for  concurring  in,  facilitating  or 
thtaining  the  discharge  of  the  said  Robert  Suttie  Smith  under 
lia  said  sequestration,  and  that  to  and  among  the  person  or 
>ersona  who  may  be  found  to  have  just  right  thereto;  for 
leiermining  of  which  the  said  David  Sandeman  and  Company, 
voA  partners,  and  the  several  creditors  ranked,  or  entitled  or 
slauning  to  be  entitled  to  be  ranked  in  said  sequestration  of  the 
Hud  Robot  Suttie  Smith,  defenders,  and  all  others  pretending 
■igfat  to  said  sums,  ought  to  produce  their  respective  grounds  of 
lebi  or  interest  in  the  said  sums,  and  dispute  their  preference 
hereto  ;  and  upon  the  value  of  the  preference,  gratuity,  or 
aenrity,  given,  made,  or  promised,  as  aforesaid,  being  ascer- 
ained,  the  pursuer  ought  to  be  decerned  and  ordained,  by 
lecree  foresaid,  to  make  payment  and  consignation  of  the  said 
oxn  of  £1000,  or  such  other  sum  as  double  such  value  shall 
ztend  to^  together  with  the  said  sum  of  £2797, 17s.  6d.,  all  to  be 
LiTided  among  such  of  the  defenders  or  others  as  may  have  right 
hereto." 

The  ayerments  of  tbe  real  raisers  were  as  follows : — 
Lfter  a  narrative  tbat  the  estates  of  Robert  Suttie  Smith 
lad  been  sequestrated  on  27th  February  1867,  and  Mr. 
Fohn  Findlater,  banker,  Kirkcaldy,  elected  and  confirmed 
Tostee  thereon  ;  tbat  the  nominal  raiser  bad  lodged  claims 
m  the  sequestrated  estate  for  tbe  several  sums  of  £502, 
168.  2d.,  £500,  and  £1795,  Is.  4d.,  amounting  in  all  to 
£2797,  17s.  6d.,  for  which  he  was  ranked,  or  at  least 
idmitted  as  a  creditor ;  and  that  the  real  raisers  were  also 
sreditoTS  on  the  estate  to  the  amount  of  £712,  6s.  2d.,  for 
irbich  sum  they  were  admitted  and  ranked  or  reckoned 
IB  creditors,  and  of  whicb  they  had  not  received  full  pay- 
ment,— the  real  raisers  averred — 

*'  Coin>.  4.  In  the  month  of  June  1867,  the  said  Bobert 
Battle  Smith  made  overtures  to  his  creditors,  with  the  view  of 
obtaming  his  discharge  under  said  sequestration,  on  payment  of 
a  composition  ;  and  as  the  nominal  pursuer's  claim  was  a  large 
one^  and  his  consent  was  necessary,  James  Waddell,  accountant, 
Na  175  Buchanan  Street,  Glasgow,  on  behalf  of  the  bankrupt, 
had  meetings,  and  entered  into  a  correspondence  with  the 
mnninal  pursuer,  for  the  purpose  of  obtaining  his  consent  and 
ooocnrrence  thereto.  A  secret  and  collusive  arrangement  was 
at  length  concluded  between  the  s^id  James  Waddell,  on  behalf 
of  the  bankrupt^  and  the  nominal  pursuer,  which  wss  embodied 
ia  a  letter  or  oUigation,  granted  to  the  nominal  pursuer  by  the 
and  James  Wadddl,  of  the  date  and  in  the  terms  following, 
via,—*  175  Buckamtm  Street,  OUuffoto,  9th  September  1867.— 
Jsmee  Thenai^  Esqairib  Ferthar.      Sir,— In  consideration  of 
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your  tabling  the  same  dividend  as  the  rest  of  the  creditors  will 
be  oSered  Mid  paid  by  the  bankrupt,  on  the  sequestrated  estate 
of  Mr.  Kal^rt  S.  Smith,  spinner  and  manufacturer,  Walkerton 
MillSr  LefilJe,  Fifeshire,  and  giving  me  your  mandate  to  act  on 
your  entire  claim  of  £2797  or  thereby,  at  all  meetings  in  con- 
neriaa  with  offer  and  acceptance  of  offer  on  said  bankrupt 
estate,  I  agree  to  see  you  paid  or  to  pay  you  the  sum  of  £600 
flterling,  payableas  follows,  namely, — £300  within  two  months  of 
iht  dat^  of  Mr.  Rob.  S.  Smith's  discharge,  £100  in  eight  months 
from  dato  of  R.  S.  Smith's  discharge,  and £100  in  twelvemonths 
from  tbe  date  of  R.  S.  Smith's  discharge,  which  £500  is  over 
anil  above  the  composition  upon  your  entire  claim  of  £2797  or 
thereby^  Aiid  all  without  prejudice  or  recourse.  I  am,  yours 
r^pectfully,    (Signed)    James  Waddell.' 

"  CoNTt.  5.  The  nominal  pursuer  accepted  of  this  offer  and 
acted  upon  it.  In  implement  of  his  part  of  said  arrangement, 
and  in  pursaauce  thereof,  he  granted  a  mandate  to  ihe  said 
James  Waddell  to  act  and  vote  for  him  at  all  meetings  of  the 
iaid  Bobert  Suttie  Smith's  creditors,  connected  with  the  offer 
and  acceptance  of  the  offer  of  said  composition,  and  to  agree 
thereto  for  him  as  a  creditor  of  the  said  bankrupt  in  said  sum 
of  £2707,  17s.  6d.,  and  fulfilled  the  other  conditions  incumbent 
on  him  by  said  arrangement." 

What  followed  was  not  disputed.  On  23d  September 
1867  a  general  meeting  of  Mr.  Smith's  creditors  was  held 
to  consider  an  offer  of  composition  by  tbe  bankmpt  in 

these  terms: — 

**  Walkerton  MiUe,  Leslie,  Fifeshire,  6^  September  1867. 
"J.  Findlater,  Esq.,  Trustee.  Sir, — For  my  sequestrated 
estate,  upon  which  you  are  trustee,  I  hereby  make  an  offer  of 
eomiwBition  upon  all  just  and  proper  claims  against  said  estate, 
as  at  the  date  of  my  sequestration,  at  the  rate  of  6s.  6d.  per 
pouod  sterling,  and  likewise  provide  for  the  trustee's  remunera- 
tion nuA  eitpenses  attending  the  sequestration,  and  pay  the  said 
Gompoqition  as  follows: — Three  shillings  perpound  in  two  month* 
from  the  date  of  my  discharge,  and  twenty-one  pence  per  pound 
in  eight  mouths  from  the  date  of  my  discharge,  and  twenty-one 
pence  per  pound  in  twelve  months  from  the  date  of  my  discharge; 
aud  will  also  take  the  entire  responsibility  of  the  claims  made  by 
Mr.  Jamoii  Thomas  against  the  estate.  And  offer,  for  my 
securities,  Mr.  Murray  Cowbrough,  manufacturer.  South  Frede« 
riek  street,  Glasgow,  and  Mr.  James  Waddell,  accountant^ 
Buebatian  Street,  Glasgow,  for  payment  of  the  same. — I  am, 
yours  respectfully,  Bobebt  Suttie  Smith." 

The  meeting  nnanimonsly  agreed  to  entertain  tbe  offer, 
and  at  another  general  meeting  held  on  18th  October  1867 
it  was  unanimously  accepted.  At  both  these  meetings 
Waddell  acted  as  mandatory  for  Mr.  Thomas  on  bis  whole 
debt,  Thebankmptwasdiscbargedon 21st November  1867. 
On  24th  July  1868  Mr.  Thomas  raised  an  action  against 
Waddell,  founding  on  tbe  obligation  contained  in  Waddell's 
letter  of  9tb  September  1867,  and  concluding  for  payment 
of  the  Biims  of  £300  and^£lOO,  being  the  first  two  instal- 
ments of  tbe  £500  promised  in  tbat  letter,  tbe  terms  of 
payment  of  which  bad  already  arrived,  and  reserving 
action  for  tbe  remaining  £100.  Tbe  action  was  defended 
by  Waddell  on  the  ground  tbat  the  obligation  was  null 
and  ?oid  under  the  150th  section  of  the  Bankruptcy  Act* 
The  Gonrt  gave  effect  to  the  defence,  and  assoilzied 
Waddell,  23d  February  1869,  ante,  vol.  xli.  p.  296. 

In  tbe  present  action  the  real  raisers  averred  that  they 
bad  accepted  of  the  bankrupt's  offer  of  composition  in  tbe 
faith  that  Mr.  Thomas  was  on  the  same  footing  as  to  the 
compoeition  with  themselves  and  the  other  creditors,  and 
tbat  tbe  circumstances  set  forth  in  regard  to  Waddell's 
letter  of  9th  September  1867  had  only  recently  come  to 
their  knowledge. 

Answers  and  objections  were  lodged  for  Mr.  Thomas. 
Tbe  answers  to  the  fourth  and  fifth  articles  of  the  real 
raisers'  condescendence  were  as  follows : — 

*'  Am,  4,  Admitted  that  the  bankrupt  made  proposals  with 
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ft  view  to  a  composition  arrangement.  Believed  to  be  trne  that 
the  objector*8  consent  was  necessary  thereto.  The  letter  is 
referred  to.  Quoad  ultra  denied,  under  reference  to  objector's 
statement  of  facts. 

**An8.  5.  Admitted  that  the  objector  accepted  the  said  letter, 
and  granted,  in  favour  of  Mr.  Waddell,  a  mandate  which  is 
referred  to.     Quoad  uUra^  no  admission  is  made.** 

Ill  his  statement  of  facts  Mr.  Thomas  explained  that 
one  of  the  sums  for  which  be  lodo^ed  a  claim  in  Smith's 
sequestration  was  a  sum  of  £1795,  Is.  4d.,  contained  in  a 
promissory-note  by  Smith  in  his  favour.  In  bis  oath  and 
claim  to  this  debt,  which  was  emitted  on  25th  June  1867, 
he  deponed  that  he  held  as  securitj  for  the  same  a  policy 
of  assurance  for  £1000  on  the  life  of  the  bankrupt ; 
"  also  certain  machinery  and  effects  situated  in  and  at  the  said 
Walkerton  Mills,  belonging  to  the  deponent,  aud  specified  in  an 
inventory  thereof  appended  to  a  disposition  by  the  said  Robert 
Suttie  Smith  in  the  deponent's  favour,  dated  22d  March  1864, 
and  tack  thereof  between  the  deponent  and  the  said  Robert 
Suttie  Smith,  dated  the  28th  March  and  3d  April  1865  ;  which 
machinery  and  others  the  said  Robert  Suttie  Smith  had  a  right 
to  purchfUBe  from  the  said  deponent,  on  certain  conditions  speci- 
fied in  a  letter  granted  by  the  deponent  to  him,  dated  22d 
March  1864.  And  the  deponent  declares  and  protests  that,  in 
respect  certain  questions  have  arisen,  or  are  likely  to  arise,  re- 
ganling  the  rights  of  parties  with  respect  to  the  said  machinery, 
his  rights  and  interests  shall  not  be  prejudiced  or  affected  by 
anyt^g  stated  in  relation  thereto  in  this  oath  and  daioL" 

Mr.  Thomas  pleaded — 

1.  The  real  raisers*  statements  are  not  relevant  or  sufficient 
in  law  to  sustain  the  conclusions  of  the  summons.  2.  The 
action  is  incompetent,  and  ought  to  be  dismissed,  in  respect 
that  the  objector  has  not  been  guilty  of  any  contravention  of 
the  Bankrupt  Statute ;  and  that  he  has  not  incurred  liability 
for  any  of  the  penalties  thereby  made  exigible.  3.  Assuming 
the  acceptance  of  the  letter  of  9th  September  1867,  conde- 
scended on,  to  have  inferred  a  contravention  of  the  said  Statute, 
the  action  cannot  be  maintained,  in  respect  that  the  said  letter 
never  was,  and  is  not  now,  of  any  value. 

The  Lord  Ordinary  (Gifford),  on  25th  January  1872, 
pronounced  an  interlocutor  repelling  the  first  plea  in  law 
for  the  nominal  pursuer  and  objector,  and  allowing  a  proof 
before  answer. 

**Noie, — ^The  counsel  for  the  nominal  raiser  supported  his 
first  plea  in  law  by  a  very  ingenious  argument,  founded  on  a 
critical  construction  of  the  150th  section  of  the  Bankrupt 
Statute.  He  contended  that,  where  the  sequestration  has  been 
wound-up,  as  in  the  present  case,  no  penalty  can  be  made  good 
6ven  where  an  illegal  preference  has  been  stipulated  for  or  pro- 
mised— where,  in  point  of  fact,  nothing  has  been  recovered  or 
realized  under  the  stipulation  or  promise.  He  urged  that  what  was 
to  be  ascertained  was'only  the  value  illegally  obtained,  that  is, 
realized,  not  merely  promised,  the  word  promise  being  carefully 
omitted  in  the  ascertainment  clause,  that  is,  the  clause  under 
which  the  fund  in  medio  in  an  action  like  the  present  is  fixed. 

"  The  Lord  Ordinary,  admitting  the  ingenuity  of  the  argument, 
cannot  give  effect  to  it.  He  thinks  that  the  clause  must  receive 
a  fair  and  equitable,  and  not  a  judaical  or  malignant  interpre- 
tation. Although  of  a  penal  nature,  it  is  intended  to  repress 
mischievous  if  not  fraudulent  practices,  and  its  true  meaning 
must  be  sought  from  the  words  used.  See  the  opinions  of  the 
.Tudges,  particularly  in  the  House  of  Lords,  in  Carter  v,  M'Laren, 
26th  October  1869,  8  Macph.  64,  H.  of  L.  9th  May  1871,  9 
Macph.  49.  See  also  Murdoch  v,  Clydesdale  Bank,  29th  Janu- 
ary 1864,  2  Macph.  616. 

**  As  this  was  the  only  objection  on  relevancy,  the  Lord  Ordi- 
nary re])el8  the  first  plea. 

'<  But  the  objector  pleads  that,  in  point  of  fact,  there  was  no 
contravention  of  the  Bankrupt  Statute ;  that  no  preference  was 
given,  stipulated,  or  promised ;  but  that  the  real  transaction 
was  a  compromise  between  the  objector,  on  the  one  hand,  and 
the  whole  body  of  creditors,  on  the  other,  by  which  for  the 
sum  stipulated,  the  objector  gave  up  a  security  which  he  claimed 
■over  part  of  the  bankrupt  estate. 


"  This  was  not  pleaded  in  the  direct  action  at  the  objeefco^ 
instance  to  make  good  the  alleged  illegal  preferenoe ;  tea 
Thomas  v.  Waddell,  23d  February  1869,  7  M.  558.  ProliiUj 
in  that  action  it  was  competent  and  omitted,  and  such  plea  ii 
now  excluded  in  any  question  as  to  making  good  the  obligiti« 
against  WaddelL  But  Thomas  v.  Waddell  doea  not  conskiMi 
rea  Judicata  in  the  present  action,  and  Mr.  Thomaa'a  ooonsd  a* 
plained  that  additional  inquiry  and  informationhaa  shown  thstib 
transaction  was  not  of  the  natare  at  first  anppoaed.  The  Lai 
Ordinary  thinks  it  is  not  too  late  for  the  defender  and  objeeta; 
to  show,  if  he  can,  in  the  present  process,  that  the  tmsMliai 
was  not  a  contravention  of  the  Statute.  He  haa  thenfan 
allowed  a  proof  before  answer.  It  seems  ezpedieni  to  get  is 
the  correspondence  and  documents,  which,  thoagh  nsed  ii 
Thomas  v.  Waddell,  were  not  formally  proved  in  that  pnwm 
All  ulterior  questions  as  to  the  amount  of  the  penalty  or  M 
forfeited,  or  the  value  of  the  security,  will  alao  arise  hetter^oi 
a  completed  prooL*' 

A  proof  was  accordingly  taken,  and  a  number  of  lettoi 
and  documents  put  in  evidence. 

A  considerable  amount  of  correspondence,  beginning  ■ 
March  1867  was  produced,  between  the  agents  for  lb 
Thomas  and  the  agent  for  Mr.  Findlater,  the  tnuteeii 
the  sequestration.  The  former  unifonnlj  asserted  Vr. 
Thomas's  right  to  the  machinery  before  mentioned,  h 
Maj  1867  the  trustee  obtained  an  opinion  from  ooobhI 
that  no  preferable  right  in  the  machinery  had  been  oa- 
ferred  on  Mr.  Thomas,  and  that  the  tmstee  was  entitM 
to  take  possession  of  it  as  part  of  the  aseets  of  the  biak- 
rupt  estate.  Mr.  Thomas,  however,  refused  to  acqniaei 
in  the  opinion  obtained,  and  intimated  that  he  woaUtib 
steps  to  vindicate  his  right  to  the  machinery. 

At  this  stage,  some  time  in  June,  Mr.  Thomas  was  vaitoj 
on  by  Mr.  James  Waddell,  then  an  entire  stranger  to  kna 
The  evidence  of  Mr.  Thomas  and  that  of  Mr.  Waddell  n 
regard  to  what  passed  at  this  and  subseqoent  intariBii 
will  be  afterwards  adverted  to. 

On  18th  June  1867  the  agent  for  the  tmstee  hitiiiMfal 
to  Mr.  Thomas's  agents  that  the  trustee  intended  to  ad* 
vertise  for  sale  the  whole  machinery  at  WalkertoD  Milk 

On  27th  June  Mr.  Thomas's  agents  wrote  in  reply  tU 
Mr.  Thomas  had  no  objection  that  the  machinery  sboiH 
be  sold  with  the  other  effects,  on  the  condition  that  Ai 
proceeds  were  surrogated  for  the  machinery  in  all  qiudoa 
between  him  and  the  trustee. 

On  29  th  June  Mr.  Thomas,  who  had  had  some  Ante 
interviews  and  correspondence  with  Waddell,  wrote  to  tkt 
latter  as  follows : — 


*<  I  am  in  receipt  of  your  favomr  of  yesterday,  and 
whatever  the  resiUt  of  our  negotiations,  onr  friendly  iiitenii' 
has  done  much  to  soften  down  the  asperity  I  have  iaw^k 
Smith,  the  cause  of  all  the  difficulties. 

"Therefore,  although  I  had  my  mind  made  nptoaoefl|Ad 
no  terms  of  compromise,  in  order  to  prevent  Smith  ever  invr*! 
under  my  auspices,  yet  now  feel  I  probably  might  be  tha^ 
cherishing  an  unchristian  spirit.  Meantime  do  renk^  saisf 
that  on  your  paying  me  a  bonug  of  £600,  and  thereafter  mk I* 
the  f idl  amount  of  my  bill,  and  get  the  fair  dividend  the  irtito 
will  draw,  then  I  might  renounce  to  yon  my  ri^t  of  bondtHr 
said  machinery,  reserving  all  other  rights  against  the  esMtf 
to  ranking  on  other  bills,  and  arranging  with  the  tmstee  forfi^ 
f erable  rents  due,  etc." 

Mr.  Waddell,  on  4th  July,  replied  that  Mr.  ThomiA 
terms  were  too  high,  and  suggested  another  intenriev. 

On  8th  July  Mr.  Thomas  wrote  to  Mr.  Waddell,  nail* 
taining  that  his  terms  were  very  moderate,  conndaiDgtki 
value  of  the  machinery. 

On  5th  August  Mr.  Thomas  wrote  again  to  Mr.  WaU4 

''  My  statements  as  to  proposals  of  setUament  art  Mii% 
and  if  you  incline  to  aooept  of  them,  vis.,  payment  of  a  botfi 
of  five  hundred  pounds,  and  I  ranking  oa  mj  threa  hSk,  ai 
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Jung  the  natural  dividend  the  estate  will  bring,  on  doing  so 
tnouncing  my  right  to  the  machinery." 
A  number  of  letters  followed  between  Mr.  Thomas  and 
[r.  Waddell  in  regard  to  the  details  of  the  proposed 
rrangement.  During  the  months  of  July  and  August 
irtber  correspondence  took  place  between  Mr.  Thomas's 
^nts  and  the  agent  for  the  trustee  in  regard  to  the  pro- 
losed  Hde,  as  to  which  it  is  sufficient  to  say  that  Mr. 
Thomas's  claim  to  the  macbinery,  or  rather  to  its  price, 
p«8  reserved  entire.  In  the  beginning  of  September  pro- 
osals  of  composition  were  made  by  the  bankrupt,  and  a 
om  position  offer  of  6s.  6d.  per  pound  having  been  suggested, 
be  trustee  and  commissioners  were  satisfied  that  an  ac- 
eptance  of  this  offer  would  be  more  advantageous  than  a 
ale  of  the  bankrupt's  effects.  Mr.  Thomas's  claim  being 
lore  than  one-fifth  of  the  whole  debt  due  by  the  bankrupt, 
lis  consent  was  necessary  to  the  carrying  out  of  a  composi- 
ioD.  Accordingly,  on  5th  September,  the  agent  In  the 
Dqnestration  wrote  the  agents  for  Mr.  Thomas  : — 

"  Mr.  Smith  proposed  making  an  offer  of  composition  of  6s., 
at  as  the  tnistee  and  commissioner  declined  to  call  a  meeting 
D  ooDsider  such  an  offer,  I  believe  Mr.  Smith  is  to  lodge  a  fresh 
ffer  increasing  the  composition  to  6s.  6d.  per  £. 

"  In  the  offer  I  nnderstand  he  and  his  cantioaer  are  to  free 
he  estate  of  any  preferable  claim  on  the  part  of  Mr.  Thomas. 
low  is  the  tmstee  to  understand  that  Mr.  Thomas  has  been 
onsnhed,  and  is  to  agree  to  this  arrangement?  " 

Id  a  letter,  dated  9th  September,  by  Mr.  Thomas  to  the 
niBtee  he  referred  to  the  negotiation  for  the  compromise  of 
lis  claim  on  the  machinery,  which  had  been  going  on 
rith  Mr.  James  Waddell,  and  intimated  that  he  had  jittle 
nr  no  doubt  that  the  matter  would  be  satisfactorily  adjusted. 

On  ihe  same  day  (9th  September)  Mr.  Thomas  received 
rom  Mr.  Waddell  the  letter  of  that  date  on  which  the 
^resent  action  is  founded.  He  at  once  wrote  to  the 
ruatee— 

••I  am  now  in  receipt  of  a  letter  of  agreement  from  Mr. 
rallies  Waddell,  175  Buchanan  Street,  Glasgow,  wherein  I  have 
igreed  to  renonnce  my  claim  (preferable)  on  the  machinery  at 
indkerton,  possessed  by  R.  S.  Smith,  and  now  only  rank  on 
(he  foil  amount  of  my  three  bills,  and  interest  thereon,  and 
looept  d  the  composition  on  said  bills  same  as  the  other  credi- 
ton ;  therefore  trust  the  Commissioners  will  withdraw  the  sale 
if  the  property." 

The  evidence  of  Mr.  Thomas  in  regard  to  his  inter- 
views with  Mr.  Waddell  was  as  follows : — 

•*l  remember  Mr.  Waddell  waiting  on  me  about  June  1867. 
He  was  then  an  entire  stranger  to  me.  Q.  What  did  he  come 
■boot? — A .  He  came  with  tiie  intention  of  purchasing  my  legal 
plalm  to  that  machinery.  Q.  Are  you  quite  sure  that  his 
sbject  was  to  buy  your  preferable  claim? — A.  I  am  quite  con- 
fident of  that.  Q.  Was  that  object  expressed  on  the  occasion 
oi  the  first  interview  T — A.  It  was  e^cpressed  on  every  occasion 
^mk  I  met  him.  Q.  Was  there  any  other  object  or  purpose 
Hcpicssed  at  any  of  the  interviews? — A,  There  was  no  other 
objaet  expressed ;  at  first  I  refused  to  entertain  any  proposition, 
kit  the  last  time  he  came  he  said  the  trustee,  commissioners, 
and  eveiy  creditor  was  anxious  that  I  should  sell  my  right  in 
stder  to  allow  a  settlement  by  composition.  1  said  it  would 
Bot  be  for  my  interest  to  do  so,  as  the  sum  he  offered  was  not 
at  an  adequate  to  retaining  my  right  to  the  machinery.  I  told 
lum  that  £500  was  not  adequate  to  retaining  my  right  Q, 
Ultimately,  did  yon  agree  to  tell  your  right  of  preference? — 
A,  Ultimately  I  did  agree,  but  I  told  him  it  was  solely  on 
aooonnt  d  idl  parties  being  anxious  that  I  should  sell  my 
fflaifn,  and  allow  a  settlement  by  composition.  •  .  .  Q. 
Did  yon  think  yon  were  accepting  a  bonus  by  consenting  to 
teeMnposiAion?— ii.  No.  I  was  losing  by  it.  I  considered 
Ihat  Mr.  Waddell  was  acting  for  aU  Uie  creditors;  and  his 
rtattrffftT"*  to  me  at  the  last  interview  was  that  the  trustee, 
,  and  all  the  creditors  were  anzions  for  a  settle- 


ment. When  I  entered  into  the  arrangement  with  him  I 
understood  he  was  making  it  on  behalf  of  the  trustee  and  all 
the  creditors. 

"  Orois. — He  did  not  say  he  was  authorized  by  them  to  come 
to  me,  but  he  said  it  was  their  desire  and  wish  that  there 
should  be  a  settlement.  It  was  from  that  I  supposed  he  was 
acting  for  them.  Q.  But  he  did  not  say  he  was  acting  for 
them  ? — A,  He  did  say  he  was  acting  for  them.  Q,  What  did 
he  say? — A,  He  said  the  trustee,  commissioners,  and  aU  the 
creditors  were  anxious  for  a  settlement.  Q.  Was  that  all  he 
said  about  them? — A.  Yes;  he  did  not  require  to  say  any 
more.  Q,  Did  you  ever  speak  to  the  trustee  or  commiBsionerB 
about  it  ? — A.  No ;  that  was  all  done  by  my  agent,  Mr.  Nichol- 
son of  Cupar.  Q,  Did  you  speak  tj  the  trustee  or  commis* 
sioners  about  Mr.  Waddell's  communications? — A.  1  never  had 
any  communication  with  them,  except  the  letter  which  I  wrote 
Mr.  Findlater.  Q.  Had  you  any  communication  with  the  com* 
missioners?— ^.  None.  Q.  Or  with  any  creditor? — A,  No; 
nor  with  the  bankrupt  Q.  You  said  nothing  to  Mr.  Findlater 
in  your  letter  about  the  £500  that  you  were  to  get? — A.  I  did 
not  need  to  say  it.  Q,  Why?— -4.  Because  I  had  sold  my 
property,  and  Mr.  Findlater  had  nothiug  to  do  with  it.  Q. 
Why  did  you  not  tell  him  you  had  got  £500?—^.  I  had  only 
got  the  promise  of  £500  to  meet  the  disposition  I  held  over  the 
machinery.  (Question  repeated.) — I  did  not  require  to  tell 
him.  I  only  intimated  to  him  that  the  settlement  was  made, 
to  aUow  him  to  go  on  and  settle  with  the  creditors.  Q,  Why 
did  you  not  tell  him  about  the  £500  ? — A,  I  did  not  require  to 
do  % — it  was  not  a  matter  of  his, — it  was  a  settlement  for  a 
legal  preferable  right  which  I  considered  I  held.  Q,  Was  it 
not  a  preferable  right  in  which  the  estate  had  some  interest  ? 
— A.  That  was  for  him  to  judge.  Q.  Had  Mr.  Findhiter 
admitted  your  right  to  the  machinery  ? — A.  To  a  certain  extent 
he  had.  Q,  How? — A,  Because  he  had  provided  against  my 
claim  in  all  the  arrangements ;  and  when  the  bond  of  caution 
was  drafted  it  was  provided  against  Q.  But  did  he  ever 
admit  it  ?— ^.  He  did  not  admit  it, — ^he  had  the  opinion  of  coun- 
sel ;  but  I  stated  distinctly  that  I  would  contest  it,  and  that  I 
would  not  renounce  my  claim.  I  said  that,  notwithstanding 
counsel's  opinion,  I  would  maintain  my  daim.  Q,  But  the  trustee 
did  not  admit  your  daim  ? — A,  No ;  but  he  knew  that  if  he  had 
not  admitted  my  claim,  or  provided  against  it,  he  would  have 
been  opposed.  I  accepted  the  letter  No.  46  from  Mr.  Waddell. 
It  does  not  in  words  mention  the  machinery,  but  it  was  my 
machinery  for  which  the  £500  was  to  be  paid.  Q.  If  he  was 
to  give  you  £500  in  consideration  of  renouncing  your  machinery, 
why  was  that  not  expressed  in  the  letter? — A,  It  did  not 
matter  to  me  whether  it  was  expressed  or  not ;  that  was  the 
purchase-money  of  the  sale  of  my  machinery. 

**  He-exammed. — Though  Mr.  Waddell  did  not  say  that  he  was 
authorised  to  act  for  the  trustee  and  commissioners,  I  under* 
stood  him  to  speak  as  if  he  was  authorized.  That  was  the 
interpretation  I  put  on  the  language  he  used.  I  believed  that 
he  was  authorized  to  act  for  the  tmstee  and  the  creditors, 
and  it  was  in  that  belief  that  I  entered  into  the  transaction.  It 
was  not  I  who  proposed  the  transaction — quite  the  opposite. 
I  refused  three  times  even  to  entertain  any  proposition  from 
him.  It  was  he  who  always  came  to  me.  I  did  not  go  to 
him.'* 

Mr.  Waddell,  on  the  contrary,  swore  that  tbe  wbole 
object  of  his  negotiations  with  Mr.  Thomas  was  to  get 
him  to  accede  to  a  composition  offer  by  the  bankrupt,  and 
that  the  £500  was  promised  solely  as  a  bonus  to  him  to 
withdraw  his  opposition  to  the  bankrupt's  discharge. 

Mr.  Findlater,  the  tnistee  in  the  sequestration,  was 
examined  for  tbe  real  raisers,  and  stated  that  it  was  not 
communicated  to  him  that  any  sum  of  money  was  to  be 
paid  to  Mr.  Thomas. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : — 

**21th  March  1872. — ^Having  heard  parties*  procurators,  and 
having  considered  the  dosed  record,  proof  adduced,  productions, 
and  whole  process,  repels  the  objections  stated  by  James 
Thomas,  the  nominal  raiser,  to  the  competency  of  the  action  : 
Finds  that  the  actionhas  been  competently  and  properly  brought  i 


C8 


THE  SCOTTISH  JURIST. 


Not.  22 


FindB  the  nominal  raUer  liable  in  only  once  and  single  pay- 
ment of  the  fund  in  medio,  and,  with  a  view  to  the  ascertain- 
ment of  the  amount  of  the  fund  in  mefJio,  appoints  the  nominal 
raiser  to  lodge  a  Condescendence  of  the  fund  in  medio  by  the 
second  box-day  in  the  present  vacation,  and  appoints  all  concerned 
to  lodge  claims  by  the  first  sederunt  day  in  May  next :  Finds 
the  nominal  raiser  liable  in  expenses  to  the  real  raiser  from  the 
date  of  lodging  defences  or  objections  down  to  this  date,  and 
remits,**  etc. 

'*  Note,— The  Lord  Ordinary  is  well  assured  that  when  the 
nominal  raiser,  Mr.  Thomas,  in  September  1867,  made  the 
arrangement  which  he  did  with  Mr.  Waddell  on  behalf  of  the 
bankrupt,  he  was  not  aware  that  he  was  doing  anything  wrong, 
or  that  he  was  committing  a  violation  of  the  Bankrupt  Act. 
The  Lord  Ordinary  thinks  it  certain  that  at  that  date  the 
nominal  raiser,  Mr.  Thomas,  had  never  read,  and  probably  had 
never  heard,  of  the  150th  section  of  the  Bankrupt  Statute ;  and 
even  Mr.  Waddell,  who  is  an  accountant  in  Glasgow,  seems  to 
have  been  quite  unaware  of  the  effect  and  scope  of  that 
section. 

"  But  the  ignorance  or  the  bona  fides  of  the  nominal  raiser  will 
not  save  him  from  the  statutory  consequences  if  he  has  really 
contravened  the  Statute.  In  the  recent  case  of  Carter  v. 
McLaren  and  Co.  it  was  ultimately  held  by  the  House  of  Lords, 
9th  May  1871  (9  Macph.,  49),  that  the  entire  bona  fides  of 
Messrs.  McLaren,  even  when  coupled  with  the  instant  repay- 
ment of  the  illegal  preference,  did  not  save  them  from  the 
statutory  penalty,  and  that  the  Court  had  no  discretion  in  the 
matter,  but  were  bound  to  decern  for  the  full  amount  thercA>f. 

**  The  only  question  in  the  present  case,  therefore,  is,  Was 
there  or  was  there  not  on  the  part  of  Mr.  Thomas  a  violation 
of  the  150th  section  of  the  Bankrupt  Statute?  If  there  was, 
then  the  present  action  of  multiplepoinding  has  been  well 
brought,  in  virtue  of  the  express  provision  of  the  enactment  in 
question.  What  the  amount  of  the  penalty  or  forfeiture— that 
is,  of  the  fund  in  medio — may  be,  is  another  question  which  has 
not  been  yet  discussed.  In  particular,  there  is  a  very  impor- 
tant question,  whether  the  'amount  of  the  debt 'means  the 
gross  sum  ranked  for,  or  only  the  dividend  thereon ;  but  this 
question  only  arises  after  the  action  is  found  competent. 

**In  the  previous  action  at  Mr.  Thomas's  instance  against 
Mr.  Waddell,  in  which  Mr.  Thomas  sued  Mr.  Waddell  for  the 
£500  stipulated  in  the  letter  of  9th  September  1867,  the 
illegality  of  the  transaction  seems  to  have  been  held  by  the 
Court  (see  Thomas  v.  Waddell,  23d  February  1869,  7  Macph., 
558) ;  but  as  it  appeared  that  in  that  case  Mr.  Thomas's  pleas 
were  of  a  limited  nature,  and  as  the  judgment  was  not  resjudi- 
ccUa  in  the  present  action,  the  Lord  Ordinary  thought  it  right 
to  allow  the  nominal  raiser  to  show,  if  he  could,  that  the  trans- 
action was  not  a  preference  or  an  illegal  agreement  in  the  sense 
of  the  150th  section,  but  a  proper  compromise  between  Mr. 
Thomas  on  the  one  hand,  and  the  creditors  on  the  other,  where- 
by Mr.  Thomas,  in  consideration  of  the  £500,  renoimced  a  se- 
curity which  he  claimed  over  the  estate  of  the  bankrupt.  It  is 
certainly  a  little  awkward  for  Mr.  Thomas  that  the  Judgment  in 
Thomas  v.  Waddell  stands,  for  the  result  would  be,  if  he  suc- 
ceeded now,  that  the  same  agreement  which  in  1869  was  held  null 
and  illegal  under  the  150th  section,  and  enforcement  of  which 
was  refused,  should  now,  in  1872,  be  held  legal,  and  not  infer- 
ring statutory  penalties. 

*'0n  considering  the  proof  and  correspondence,  the  Lord 
Ordinary  has  come  to  be  of  opinion  that  the  transaction  in  ques- 
tion, of  September  1867,  constituted  in  the  sense  of  the  Statute 
a  'preference,  gratuity,  security,  payment,  or  other  consideration 
granted,  made,  or  promised  for  concurring  in,  facilitating,  or 
obtaining  the  bankrupt's  dischai^ge.'  He  thinks  the  transac- 
tion was  struck  at  by  the  Statute.  It  is  not  necessary  to  de- 
termine whether  the  transaction  was  secret  or  collusive  or  not, 
although,  after  the  observations  made  in  the  House  of  Lords  in 
Carter  v,  McLaren,  it  would  probably  be  held  to  be  secret  and 
collusive  in  the  sense  of  the  Statute.  It  is  enough  for  the  pur- 
poses of  the  present  action  if  there  was  a  gratuity,  payment,  or 
consideration  made  or  promised  for  concurring  in,  facib'tating,  or 
obtaining  the  bankrupt's  discharge. 

**  The  Lord  Ordinary  feels  obliged  to  hold  that  there  was  this 
in  the  present  case. 
.     "(1.)  The  transaction  is  really  embodiedxn  Mr.  Waddell's  letter 


to  Mr.  Thomas  of  9th  September  1867,  for  although  there  is  bs 
written  acceptance  of  this  letter  addressed  to  Mr.  Waddell,  it  a 
proved — indeed,  it  is  expressly  admitted — that  the  letter  wu 
accepte<l  by  Mr.  Thomas,  and  that  its  conditiona  were  im|de- 
mented  by  him  by  taking  the  composition  the  same  as  the  other 
creditors,  and  by  granting  the  mandate  to  act  and  vote  on  lui 
entire  claim.  Now,  it  is  impossible  to  read  the  letter  withost 
seeing  that  it  is  an  agreement  for  fadlitating  or  concurring  ii 
the  bankrupt's  discharge  on  composition.  This  is  the  only  coa* 
sideration  expressed,  in  respect  of  which  the  £500  ia  promisei 
Without  Mr.  Thomas's  concurrence  the  compoaition-cootnci 
could  not  be  carried  through,  and,  so  far  as  the  letter  of  M 
September  1867  goes,  it  is  simply  a  purchase  of  that  ooocuRenfli 
for  £500.     As  such,  the  transaction  is  obviously  iUegaL 

"  (2.)  But  Mr.  Thomas  contended  that  the  letter  of  9th  Sep- 
tember 1867  does  not  disclose  the  real  transaction,  which  waii 
compromise  of  a  security  which  he  claimed  over  a  part  of  the 
bankrupt's  machinery ;  and  he  referred  to  hia  letter  to  tks 
trustee  of  the  same  date,  9th  September  1867,  whereby  U 
renounced  his  preferable  claim.  Now,  it  is  quite  true  that  Ml 
Thomas  had  stated  a  preferable  claim  or  security  over  part  of 
the  bankrupt's  machinery.  His  daim  was  reserved  in  the  sff- 
davit  lodged  by  him  in  the  sequestration,  and  it  ia  pxored  by 
the  correspondence  that  the  preferential  cUim  waa  stoutly  ia- 
sisted  in  in  the  sequestration.  But  neither  the  nominal  rauei^ 
letter  of  9th  September  1867,  nor  any  of  the  other  letten^  prois 
that  this  preferable  claim  or  security  waa  the  only  conaideratiia 
for  the  £500  for  which  the  nominal  raiser  stipulated.  Ihe  i»> 
nunciation  of  the  security  was  rather  a  consequence  of  tk 
bargain  by  which  Mr.  Thomas  consented  to  the  compoaition  ooa> 
tract,  than  the  bargain  itsell 

'*(3.)  Even  if  tibe  security  over  the  machineiy  entered  ts 
some  extent  into  the  bargain,  this  would  not  make  the  baigyi 
legal,  for  it  is  beyond  all  doubt  that  at  least  part  ol  the  hurpm 
was  that  Thomas  should  concur  in  the  bankrupt's  compoaifioa 
If  he  had  not  agreed  to  do  this,  it  is  as  clear  aa  day  that  ths 
£500  would  never  have  been  either  promiaed  or  paid.  Ia  tke 
most  favourable  view,  therefore,  the  £500  waa  promiaed  partly 
for  a  legal  and  partly  for  an  illegal  consideration,  and  this  would 
be  enough  to  infer  contravention  of  the  Statute. 

"  (4.)  The  evidence  of  Mr.  Waddell  and  that  of  Mr.  Thomii 
is  in  direct  conflict,  and  the  Lord  Ordinary  therefore  ia  di^oeed 
to  lay  both  out  of  view,  and  to  proceed  upon  the  evidence  of  tke 
correspondence  and  writings  passing  at  the  time,  and  whiek 
seem  to  him  to  leave  no  doubt  as  to  what  waa  truly  wanted  by 
Mr.  Waddell  and  the  bankrupt.  The  oral  evidence  of  Mr.  Wid> 
dell  is  not  very  satisfactory,  but  he  could  scarcely  be  mistakfa 
in  supposing  Ihat  he  was  stipulating  for  a  concurrence  in  tk 
discharge,  and  was  not  merely  buying  a  security.  It  seems  pliii 
enough  that,  whatever  Mr.  Thomas  thought,  Mr.  Waddell  csaie 
simply  and  solely  to  purchase  Mr.  Thomas's  concnirenee  to  tk 
discharge. 

"  (5.)  If  Mr.  Thomas's  view  was  correct,  that  he  waato  gat  tie 
£500  as  the  price  of  the  security,  and  nothing  else,  then  tldi 
sum  should  have  been  deducted  horn  his  claim.  He  ipm  not 
entitled  to  rank  and  vote  on  his  full  claim  and  realias  the 
security  besides.  But  it  was  expressly  stipulated  that  the  laak* 
ing  should  be  for  the  full  claim,  and  this  itself  constitates  sa 
illegality.  In  many  a  contested  vote  a  majority  mi|^t  lis 
carried  by  means  of  the  full  claim,  when  a  deduction  of  aecoiilki 
would  throw  the  party  into  a  minority. 

'*  (6.)  It  is  clear,  contrary  to  the  averment  on  record,  thattiN 
trustee  and  general  creditors  were  no  parties  whatever  to  tiN 
agreement  with  Mr.  Thomas.  In  this  sense  the  agreement  wm 
collusive.  Mr.  Thomas  spoke  of  assigning  hia  aecnrity  to  Mt 
Waddell,  but  if  he  was  to  rank  for  his  full  claim  this  wai 
impossible,  for  ranking  is  equivalent  to  payment^  and  the  aacniilgf 
cannot  be  separated  from  the  debt. 

**  (7.)  It  is  scarcely  an  element  in  the  present  caae,  bat  aa  te 
as  the  Lord  Ordinary  can  judge,  the  security  claimed  by  Mr. 
Thomas  was  bad  in  law,  and  it  ia  hardly  conceivable  that  the 
creditors,  and  much  less  Mr.  Waddell,  viewed  as  an  indepsndeal 
third  party,  should  give  £500,  or  anything  approachug  tibilt 
sum,  for  an  assignation  or  renunciation  of  the  security.  Ia  tti 
Lord  Ordinary's  view,  however,  this  waa  not  at  all  Uia  natait 
of  the  transaction. 

"  It  follows  that  the  multiplepoinding  haa  bean  complsMy 
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brought  nnder  the  Statute,  and  the  Lord  Ordinary  has  pro- 
lounced  the  aaiial  order  of  once  aAd  single  payment,  and  ordered 
daima." 

Mr.  Thomas  reclaimed,  and  argued — 

From  the  heginning  to  the  end  of  the  correspondence,  Mr. 
Thomaa  had  hat  one  idea,  that  he  had  a  secarity  over  the 
machinsry,  which  he  was  entitled  to  maintain.  He  was  pre- 
pared notwithstanding  to  negotiate  with  the  competing  parties 
for  a  surrender  of  that  right,  which  he  saw  he  would  not  make 
good  without  a  litigation.  It  must  he  kept  in  view  that  Mr. 
HTaddell's  letter  of  9th  September  1867  is  expressed  in  his  own 
language,  and  that  it  suits  his  purpose  to  make  the  transaction 
iMume  an  ill^al  character.  Whatever  Mr.  Waddell's  inten- 
aon  nuiy  have  been,  the  correspondence  records  that  on  Mr. 
rhomas's  part  the  subject  of  the  negotiation  was  the  security, 
uid  not  the  dischaige.  There  is  no  doubt  that  the  trustee 
lad  creditors  may  enter  into  an  arrangement  with  a  creditor 
^aiming  a  preference  to  buy  off  that  preference,  and  secure 
^  crmlitors'  consent  to  a  discharge.  Now,  though  Mr. 
rhamaa  may  not  be  in  the  position  of  being  able  to  say 
ftat»  on  the  face  of  the  transaction,  the  trustee  and  creditors 
NPere  parties  to  it, — as  regards  the  application  of  a  penal 
Statate,  it  is  sufficient  that  he  6ana  JicU  believed  Mr.  Waddell 
k>  be  the  representative  of  the  trustee  and  creditors.  Mr. 
rhotnas  awears  this,  and  there  is  nothing  whatever  to  con- 
vadict  his  testimony  except  Mr.  Waddell's  evidence.  If  he  fell 
V  victim  to  Mr.  Waddell's  misrepresentations,  that  will  not 
Bake  himgoihy  of  the  statutory  offence.  Moreover,  the  creditors 
irere  made  perfectly  aware  by  the  offer  of  composition  that 
Ifr.  lliomas  was  to  be  dealt  with  in  some  exceptional  manner, 
rith  which  they  were  to  have  no  concern.  They  accepted  the 
iflier  of  composition  on  this  footing,  and  therefore  the  real  raisers 
rho  aooeded  to  the  composition,  have  barred  themselves  from 
ihe  present  proceedings. 

Aniboritus  dted  :  Garter  v.  M'Laren  and  Co.,  9th  May  1871, 
H.  of  L.),  OMfe,  voL  xliii.  p.  381  ;  Thomas  v.  Waddell,  23d 
^ebmaiy  1869,  auU,  voL  xlL  p.  296  ;  Clydesdale  Banking  Co., 
3d  Jannaiy  1864,  anie^  voL  xxxvL  p.  243. 

At  ad^bing — 

LoBD  Presidxiit. — ^This]is  a  multiplepoinding  brought  by  one 
r  the  creditors  in  a  sequestration  which  has  been  brought  to  a 
oae.  He  has  not  received  full  pa3nnent  of  his  debt,  and  the 
Feet  of  the  multif^ponding,  if  sustained,  and  if  consignation  be 
■dered  to  be  made  in  terms  of  the  Statute,  is  certainly  to  inflict 
Tery  heavy  and  severe  penalty  upon  the  party  against  whom 
Is   directed  as  nominal  raiser.      It  appears  to  me  that  it 

indispeosable,  in  the  first  place,  to  make  quite  sure  of  what  it 

that  is  advanced  here  as  the  statutory  charge  ;  for  I  speak  of 
le  cbargp  against  Mr.  Thomas  very  much  as  if  we  were  con- 
daring  an  indictment  against  hun,  the  consequence  of  the 
MiTy*  being  sustained  as  relevant^  and  held  to  be  proved,  being 
iclearty  penaL 

Hie  160th  section  in  its  outset  provides  that "  all  preferences, 
rmfeiiities,8eonrities»  payments,  or  other  considerations  not  sanc- 
joned  by  this  Act,  granted,  made,  or  promised,  and  all  secret  or 
Dlliisive  agreements  and  transactions  for  concurring  in,  facilitat- 
iff  or  obtaining  the  bankrupt's  discharge,  either  on  or  without  an 
ffar  of  compoeition,  and  whether  the  offer  be  accepted  or  not,  or 
lie  discharge  granted  or  not,  shall  be  null  and  voicL"  That  is  the 
HplSng  provision,  and  it  is  very  important  to  ascertain  precisely 
phsi  its  meaning  is.  It  may  be  a  question  whether  preferences, 
fatuities,  eeenrtties,  payments,  and  other  considerations  are  not 
Dtmided  to  be  something  distinct  from  secret  or  collusive  agree- 
neiite  and  transactions  for  concurring  in,  facilitating  or  obtaining 
he  baiiknipt*s  dischaige;  and  in  order  to  elucidate  the  meaning 
if  the  Statute  in  this  respect  it  is  necessary  to  revert  to  two 
irevums  sections  which  deal  with  the  same  matter  in  another 
tapecL  In  the  140th  section,  which  is  one  of  a  series  of  sec- 
ions  relating  to  discharge  upon  compositions,  it  is  provided 
hat  when  a  deliverance  has  been  pronounced  approving  of 
he  compositioD,  the  bankrupt,  or  his  successor,  or  other  party 
lOMog  the  eompoaitioD,  shall  make  a  dedaration,  or,  if  required 
by  thetraetee  or  any  creditor,  an  oath  before  the  Lord  Ordinary  or 
die  8Qieriff,  as  the  case  may  be,  that  he  has  made  a  full  and  fair 
fmender  of  hte  ertate^  and  has  not  granted  or  promised  any  [ 


preference  or  security,  or  made  or  promised  any  payment,  or  en- 
tered into  any  secret  or  collusive  agreement  or  transaction  to 
obtain  the  concurrence  of  any  creditor  to  such  offer  and  secu- 
rity. In  like  manner,  in  the  147th  section,  which  applies  to 
discharge  without  composition,  the  bankrupt  is  directed  to  make 
a  declaration,  or  if  required  an  oath,  that  he  has  made  a  full 
and  fair  surrender  of  his  estate,  and  has  not  made  or  promised 
any  preference  or  security,  nor  made  or  promised  any  payment, 
nor  entered  into  any  secret  or  collusive  agreement  or  transaction 
to  obtain  the  concurrence  of  any  creditor  to  bis  discharge. 

Now  reading  the  150th  section  in  the  light  of  these  previous 
sections,  it  seems  to  me  that  if  there  be  any  preference,  gratuity, 
security,  payment,  or  other  consideration,  made  or  promised 
for  facilitating  or  obtaining  the  bankrupt's  discharge,  or,  as  a 
distinct  thing,  any  secret  or  collusive  agreement  or  transaction 
for  that  purpose,  then  the  consequences  of  the  Statute  are  to 
follow.  It  is  needless  to  pause  upon  the  portion  of  the  section 
which  next  follows,  and  which  applies  only  to  the  case  where 
the  sequestration  is  in  dependence.  But  I  pass  on  to  the  second 
part  of  the  section,  which  provides  that  **  if  the  sequestration 
shall  have  been  closed  it  shall  be  competent  to  any  creditor 
who  shall  not  have  received  full  payment  of  his  debt  to  raise  a- 
multiplepoinding  in  name  of  the  person  who  has  obtained  such- 
preference,  gratuity,  security,  payment,  or  other  consideration 
or  promise  as  aforesaid,  and  on  the  value  of  the  preference, 
gratuity  or  security,  or  amount  of  the  sum  paid,  or  considera- 
tion obtained  being  ascertained,  double  such  value  or  amount, 
together  with  the  amount  of  the  debt  of  the  colluding  creditor, 
shall  be  ordered  to  be  consigned  by  him,"  and  so  on.  Now 
an  attempt  was  made  to  construe  this  portion  of  the  Statute  as 
if  it  did  not  apply  to  a  promise  of  a  payment  for  the  purpose  of 
obtaining  or  facilitating  the  obtaining  of  a  discharge  of  the 
bankrupt.  But  really  it  is  needless  to  dwell  upon  that,  because 
nothing  but  the  most  judaical  and  malignant  interpretation 
could  possibly  reach  that  construction.  It  is  quite  plain  that 
every  illegal  preference  or  payment,  it  does  not  matter  of 
what  kind,  whether  actually  made  and  obtained,  or  promised, 
is  to  be  followed  by  the  penal  consequences  of  this  section. 

Now  having  this  construction  of  the  Statute  in  view,  we 
must  consider  what  is  the  nature  of  the  charge  actually  made 
on  this  record  against  the  nominal  raiser,  Mr.  Thomas.  In 
the  fourth  article  of  the  condescendence  it  is  stated  that  "  in 
the  month  of  June  1807  the  bankrupt  made  overtures  to 
his  creditors,  with  the  view  of  obtaining  his  discharge 
under  said  sequestration,  on  payment  of  a  composition; 
and  as  the  nominal  pursuer's  claim  was  a  large  one,  and  his 
consent  was  necessary,  James  Waddell,  accountant,  Glasgow,  on 
behalf  of  the  bankrupt,  had  meetings,  and  entered  into  a  cor- 
respondence with  the  nominal  pursuer,  for  the  purpose  of  ob- 
taining his  consent  and  concurrence  thereto.  A  secret  and  col- 
lusive arrangement  was  at  length  concluded  between  the  said 
James  Waddell,  on  behalf  of  the  bankrupt,  and  the  nominal  pur- 
suer, which  was  embodied  in  a  letter  or  obligation  granted  to  the 
nominal  pursuer  by  the  said  James  Waddell,  and  in  the  terms 
following,  viz.:  'HS  Buchanan  Street^  Olaagow,  9th  Sept,  1867. — 
James  Thomas,  Esq.,  Forthar.  Sir, — In  consideration  of  your 
taking  the  same  dividend  as  the  rest  of  the  creditors  will  be 
offered  and  paid  by  the  bankrupt,  on  the  sequestrated  estato  of 
Mr.  Robert  S.  Smith,  spinner  and  manufacturer,  Walkerton  Mills, 
Leslie,  Fifeshire,  and  giving  me  your  mandate  to  act  on  your 
entire  claim  of  £2797  or  thereby,  at  all  meetings  in  connexion 
with  offer  and  acceptance  of  offer  in  said  bankrupt  estate,  I 
agree  to  see  you  paid  or  to  pay  you  the  sum  of  £500  sterling, 
payable  as  follows,  namely  : — £300  within  two  months  of  the 
date  of  Mr.  Rob.  S.  Smith's  discharge,  £100  in  eight  months  from 
date  of  R.  S.  Smith's  discharge,  and  £100  in  twelve  months 
from  the  date  of  R.  S.  Smith's  discharge,  which  £500  is  over 
and  above  the  composition  upon  your  entire  claim  of  £2797  or 
thereby,  and  all  without  prejudice  or  recourse.  I  am  yours  re- 
spectfully, James  Waddell.'  "  Now  the  letter  is  not  disputed  to 
have  patted,  and  therefore  the  first  thing  is  to  ascertain  what 
is  the  meaning  of  it  with  reference  to  the  150th  section  of  the 
Statute.  It  was  necessary, — that  is  so  far  admitted — to  carry 
through  the  composition  arrangement,  that  Mr.  Thomas  should 
assent  to  it.  The  discharge  of  the  bankrupt  upon  a  composi- 
tion could  not  be  obtained  without  Mr.  Thomas's  consent ;  and 
he  is  by  this  arrangement  to  obtain  a  composition  at  the  sam^ 
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rate  as  the  other  creditors,  upon  the  entire  amouDt  of  his  debt, 
and  he  is  to  obtain  over  and  above  that  a  sum  of  £500  in  con- 
sideration of  his  giving  Mr.  Waddell,  the  writer  of  the  letter,  a 
mandate  to  enable  him  to  vote  for  the  composition  arrangement 
upon  the  entire  amount  of  Mr.  Thomas's  debt.  The  £500  is 
not  to  be  immediately  paid  down.  Not  one  shilliog  of  it  is  to 
be  paid  if  the  bankrupt  is  not  discharged  :  showing  plainly 
what  the  object  of  the  arrangement  was;  for  the  instal- 
ments by  which  it  is  to  be  paid  aJl  bear  reference  in  point  of 
date  to  the  date  of  the  bankrupt's  discharge.  It  is  therefore, 
I  apprehend,  quite  impossible  to  dispute  that,  upon  the  face  of 
It,  this  is  an  arrangement  between  Mr.  Waddell  on  behalf  of 
the  bankrupt,  if  it  be  proved  that  he  was  dealing  with  Mr. 
Thomas,  on  behalf  of  the  bankrupt,  a4d  Mr.  Thomas,  to  facilitate 
the  carrying  through  of  the  composition  arrangement,  and  the 
obtaining  of  the  bankrupt's  discharge,  £500  being  paid  i^  a 
gratuity  to  Mr.  Thomas  for  giving  his  consent  to  that  arrange- 
ment. The  5th  article  of  the  Condescendence  states  thi^t  '*  the 
nominal  pursuer  accepted  of  this  offer  and  acted  upon  it.  In 
implement  of  his  part  of  said  arrangement,  and  in  pursuance 
thereof,  he  granted  a  mandate  to  the  said  James  Waddell  to  act 
and  vote  for  him  at  all  meetings  of  the  said  Robert  Suttie  Smith's 
creditors,  connected  with  the  offer  and  acceptance  of  the  offer 
of  said  composition,  and  to  agree  thereto  for  him  as  a  creditor 
of  the  said  bankrupt  in  said  sum  of  £2797,  178.  6d.,  ai^d  fulfilled 
the  otherconditioii^incumbent  on  him  by  said  arrangement."  The 
answer  to  that  article  is,  "  Admitted  that  the  objector  accepted  the 
said  letter,  and  gn^nted  in  favour  of  Mr.  Waddell  n  nu^ndate, 
which  is  referred  to." 

Now  so  far  the  main  facts  of  the  case  are  pretty  well  ascepr 
tained  by  admission.  I  thinly  it  is  also  proved  very  distinctly 
that  Mr.  Waddell,  who  wrote  this  letter,  was,  in  doing  so,  acting 
on  behalf  of  the  bankrupt  Mr.  Thomas  says  that  he  was  not 
aware  that  he  w»s  acting  on  behalf  of  the  banl^rupt — that  his  im? 
pression  was  that  he  w^a  skiing  on  behalf  of  the  trustee  and  credi- 
tors ;  and  he  says  in  statement  4,  ^'In  the  summer  of  1867, 
James  Waddell,  accountant  in  Glasgow,  acting  on  behalf  of  the 
creditors  of  the  said  Robert  Suttie  Smith  other  than  the  objector, 
and  with  the  full  knowledge  and  sanction  of  them,  and  of  the 
trustee  and  commissioners  on  the  sequestrated  estate,  had 
meetings,  a4d  entered  into  a  correspQudence  with  the  objector, 
with  a  view  to  a  compromise  or  adjustment  of  his  rights  to  the 
judd  machinery  and  others,  and  lus  preferable  claims  in  respect 
thereof,"  and  he  represents  that  jbhroughout  Mr.  Waddel}  was 
in  fact  acting  ou  behalf  of  the  creditors,  and  of  the  entire  predi^ 
tors,  in  making  this  i^rrangement.  That  is  certainly  not  proved. 
On  the  coDtri^ry,  it  seems  to  me  to  be  proved  by  the  evidence 
not  of  Waddell  only,  bat  of  the  trustee  also,  and  the  written 
evidence  in  process,  that  Mr.  Waddell  had  no  authority  of  any 
kind  to  represent  or  ^t  for  either  the  trustee  or  the  creditors,  or 
any  of  them.  But  Mr.  Thomas  says  notwithstanding  that  he 
believed  that  he  was  acting  qn  behalf  of  the  creditors.  Now 
this  appears  to  me  not  to  found  a  relevant  defence  against  this 
action,  and  not  to  be  a  good  objection  to  the  mnltiplepoinding,  be- 
cause if  Mr.  Waddell  was  not  in  fact  representing  and  acting  for 
the  creditors,  the  creditors  cannot  be  barred  of  their  remedy  under 
the  150th  sectioi}  of  the  Statute,  provided  it  be  made  out  u^  point 
of  fact  that  a  preference  or  payment  of  the  kind  contemplated 
by  the  150th  section  has  been  in  fs^  created  or  made  in  favour 
of  Mr.  Thoqia**  Mr.  Thomas  may  be  perfectly  innocent  of  all 
improper  design,  and  there  are  many  circumstahces  that  indicate 
that  he  was  so ;  but  if  he  believed  that  ho  was  transacting  with 
a  party  represei^ting  the  creditors,  one  can  only  lament  that  he 
took  that  for  granted  instead  of  making  sure  that  it  was  so, 
and  took  it  for  granted  upon  the  statement  of  this  Mr.  Waddell, 
who,  according  to  Mr.  ThomM*8  own  admission,  was  up  to  thftt 
time  a  perfect  stranger  to  him. 

I  think  there  were  three  grounds  chiefly  insisted  i|i  on 
behalf  of  Mr.  Thomas  as  an  answer  to  this  ^tion  of 
mnltiplepoinding.  The  first  was  that  the  transaction  ear- 
ned through  between  him  and  Mr,  Waddell  was  nqt  in  its  nature 
an  offence  against  the  150th  section  of  the  Statute.  I  hftve 
already  indicated  my  opinion  upon  that  subject,  and  I  do  not 
think  it  necessary  to  add  more.  It  appears  to  me  thiit  the  ar- 
rangement which  was  made  comes  precisely  within  the  descrip^ 
tion  in  the  Statute.  No  doubt  it  is  maintained,  wiUi  referepce 
io  this  defenoe^  that  the  £500  which  was  promised  to  Mr. 


Thomas  was  not  a  simple  gratuity,  but  that  it  was  comeiluBg 
given  as  in  exchange  for  a  security  which  Mr.  Thomas  ssid  hi 
had  over  a  portion  of  the  bankrupt  estate.  He  maintsiiwd 
that  he  had  a  good  security  over  the  moveables  in  the  bank* 
rupt's  mill ;  and  although  the  trustee  had  obtained  an  opioin 
of  counsel  very  clearly  adverse  to  that  claim,  still  Mr.  Thonai 
had  by  no  means  abandoned  his  claim  to  that  aecurity,  bat  oi 
the  contrary  was  insisting  that  his  claim  was  good  in  point  U 
law,  and  alleged  that  he  had  been  advised  that  it  was  so.  Nov 
there  could  have  been  nothing  at  all  illegal  in  Mr.  Thomss'i 
compromising  his  claim  to  this  security.  That  would  have  beet 
perfectly  lawfuL  But  so  long  as  the  sequestration  sabsistsd, 
the  only  party  with  whom  he  could  competently  deal  witk 
reference  to  such  a  compromise  was  the  trustee.  The  trostet^ 
under  the  Statute,  has  power  to  compromise  and  settle  daiai 
against  the  estate,  and  claims  by  the  estate  against  other  pnrtifl^ 
and  had  he  arranged  with  Mr.  Thomas  representing  the  cndi- 
tors,  and  taking  their  special  instructions  upon  the  sobjed; 
it  would  have  been  quite  lawful  for  the  trustee  to  pay  a  sun  of 
£500  to  buy  off  this  claim  of  preference  over  the  moveablei  is 
the  mill.  But  the  bankrupt  until  he  was  discharged  had  notlii^ 
to  do  with  that,  and  nobody  was  entitled  to  deal  with  him  spot 
that  subject,  for  the  estate  was  not  his.  He  had  no  right  ts 
the  estate,  and  could  have  none  until  he  was  retrooossed  undtr 
the  composition  contract.  And  therefore  to  deal  with  anybody 
but  the  trustee  was  plainly  to  incur  a  very  great  risk  at  lesst,tf 
not  to  commit  a  direct  illegality. 

But  another  defence  has  been  urged,  to  the  effect  that  Mh 
Thomas  in  point  of  fact  got  nothing  under  the  aequestntigs. 
The  obligation  of  Mr.  Waddell  has  turned  out  to  be  of  no  vilss; 
for  when  Mr.  Thomas  raised  an  action  against  Mr.  Waddell  for 
recovery  of  this  £500,  Mr.  Waddell,  who  seems  to  be  a  penos 
of  rather  peculiar  views  of  morality,  defended  himiwlf  upon  tk 
ground  of  the  nullity  of  such  transactions  under  the  ISMk  see* 
tion,  and  that  defence  was  sustained,  and  it  could  not  be  othenriia 
And  accordingly  Mr.  Thomas  found  himself  in  the  positios  ol 
being  none  the  better  of  the  illegal  transaction  into  which  he  ' 
had  unwittingly  entered,  getting  nothing  for  his  illegal  prafa^ 
ence,  and  yet  he  is  subjected  to  all  the  penal  conaeqaeaoei  d 
this  section  of  the  Statute  :  that  is  very  hard  ;  but  I  am  afraid  it 
is  no  answer  to  the  demand  of  an  unpaid  creditor  that  he  ibQ 
have  the  remedy  prescribed  by  the  section. 

But  lastly,  the  defence  most  seriously  and  urgently  maintusai 
by  Mr.  Thomas  sgainst  this  charge  is  that  in  point  of  fiwt  ttii 
arrangement,  or  an  arrangement  of  this  nature,  was  asseatod  to 
by  the  trustee  and  the  creditors,  or  at  least  by  the  trustee,  sad 
therefore  that  no  demand  can  now  be  made  by  any  of  the  crsditon 
for  the  infliction  of  the  penalties  of  the  150th  section.  The 
first  element  in  this  defence  14  a  clause  in  the  offer  of  campai' 
tion  which  is  dated  the  6th  of  September  1867,  and  isaddrewd 
by  the  bankrupt  to  the  trustee.  He  offers  a  composition  sttht 
rate  of  6s.  6d.  per  pound,  ^nd  likewise  provides  for  the  tmitM^ 
remuneration  apd  expense  attending  the  sequestratioD,  pil- 
ing the  said  composition  as  follows,  3s.  per  pound  within  tio 
months.  Is.  9d.  per  pound  within  eight  months,  and  Is.  9d.  per 
poimd  within  twelve  months  respectively  from  the  date  of  hisd» 
charge  i^nd  agrees  to  take  the  entire  responsibility  of  the  elaioi 
made  by  the  nominal  pursuer  sgainst  the  estate,  kod  offers  tvo 
cautioners  for  payment  of  the  same.  Now  the  meaning  of  tU< 
so  far  as  the  cautioners  are  concerned,  is, — and  that  is  ^ 
tinctly  shown  by  what  followed  upon  it, — that  the  caationasai 
well  as  the  bankrupt  himself  were  to  take  the  entire  reipoiMi- 
bility  of  Mr.  Thomas's  claim  against  the  estate,  whatever  tint 
may  mean.  It  is  said  that  this  dause  in  the  offer  of  oompoa- 
tion  ought  to  have  aroused  the  attention  of  the  trustee  and  ol  all 
ti^e  creditors  to  the  fact  that  some  arrangement  was  going  oa 
with  Mr.  Thomas,  and  necessarily  an  arrangement  between  Mr. 
Thomas  and  the  bankrupt  and  his  cautioners.  Now  it  does  sot 
appear  to  me  necessarily  %o  be  implied  from  this  dause  that  then 
was  any  arrapgement  gpi^g  on,  because  all  that  it  says  ii  thit 
the  bankrupt  and  his  cautioners  are  to  take  the  responsibility 
of  the  claim  of  Mr.  Thomas,  meaning  plainly  to  take  the  rii^  i 
his  claim  of  preference  beiQg  good.  I  do  not  see  that  it  can  b«ss 
anything  else  than  tbat,  ISiow  there  is  nothing  Tery  anomalflsi 
or  extraordinary  i^  an  offer  of  composition  bemg  made,  ooapkd 
with  such  a  condition.  If  Mr.  Thomas  was  satisfied  that  tkt 
estate,  when  reinvested  in  the  bankrupt^  coupled  with  the 
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which  he  offered,  gave  him  as  good  a  security  for  his  preference,  if 
it  should  be  estabUshed,  as  the  sequestration  itself,  there  was  no 
reaBon  in  the  world  why  Mr.  Thomas  should  not  assent  to  the 
composition  arrangement,  and  take  this  in  place  of  the  security 
which  he  thought  he  had  under  the  sequestration.  In  short,  it 
just  came  to  this  :  here  is  onecreditor  claiming  a  real  security  over 
Wk  part  of  the  estate.  It  is  disputed,  and  the  trial  of  it  may 
involve  delay  and  expense,  or  it  may  lead  to  a  sale  of  the  most 
▼alnaUe  portion  of  the  bankrupt  estate,  which  would  take  from 
the  bankrupt  the  desire  and  the  interest  to  get  himself  retrocessed ; 
and  therefore  he  and  his  cautioners  say,  *'  We  will  take  this  out  of 
the  way,  because  let  the  composition  arrangement  be  accepted,  and 
we  will  take  our  chance  of  Mr.  Thomas  establishing  his  pre- 
ference, and  if  he  does  establish  it  we  will  make  it  good." 
Now  in  such  an  arrangement  as  that  I  apprehend  there  is  not 
the  alightest  illegality ;  and  that  is  the  nature  of  the  undertaking 
which  I  think  is  shadowed  forth  in  this  clause  of  the  offer  of 
oompoeitioa.  It  does  not  appear  to  me,  therefore,  that  either  the 
trustee  or  any  of  the  creditors  could  be  expected  to  take  alarm 
at  this  dause  or  to  imagine  that  under  cover  of  it  some  illegal 
preference  was  about  to  be  established  in  favour  of  Mr,  Thomas 
at  the  expense  of  the  estate,  or  for  the  purpose  of  facilitat- 
ing the  obtaining  of  the  bankrupt's  discharge  by  com|x>sition. 
There  is  a  good  deal  of  written  evidence  connected  with  this 
which  it  would  be  quite  wearisome  and  useless  to  go  through 
in  detaiL  The  most  that  can  be  said  of  it  is,  that  before  the 
composition  was  accepted,  before  the  meeting  at  which  the  ac- 
ceptance took  place,  the  trustee  was  made  aware  that  some  ar- 
rangement had  been  made  with  Mr.  WaddelL  There  is 
nothing  more  proved,  I  think,  by  any  of  the  documents  than  that, 
and  even  if  the  trastee  had  had  such  communications  made  to  him 
as  ought  to  have  aroused  his^suspicion,  I  am  afraid  that  would 
be  of  no  relevancy  as  an  objectian  to  Mr,  Sandeman,  the  real 
raiser  ol  this  multiplepoinding,  unless  the  knowledge  could  be 
brought  home  to  him ;  because  the  trustee's  indiscretion  or  delict 
in  snch  a  matter,  I  apprehend,  would  not  be  binding  upon  the 
ereditOTs  to  the  effect  of  barring  any  of  them  from  their  remedy 
under  the  150th  section  after  the  sequestration  was  closed.  It 
niiglit  be  attended  with  very  serious  consequences  as  far  as  the 
trustee  is  concerned,  and  if  ihe  trustee,  during  the  sequestration, 
were  to  attempt  to  enforce  the  penalties  of  the  150th  section,  it 
might  operate  to  preventhim  from  doing  so.  But  I  cannot  see  how 
any  amount  of  n^ect,  or  even  delinquency,  on  the  part  of  the 
trustee,  in  reference  to  such  an  illegal  transaction  as  this,  could 
bar  the  remedy  of  an  unpaid  creditor  under  the  second  part  of 
the  section,  unless  knowledge  of  these  proceedings  was  brought 
home  to  that  creditor  himscdf.  But  I  am  bound  to  say  further, 
and  to  say  for  the  trustee,  that  I  do  not  think  any  communication 
which  was  made  to  him  was  of  such  a  nature  as  to  disclose  the 
aztstenoe,  or  the  intention  to  call  into  existence,  any  illegal  trans- 
action or  preference.  All  that  was  disclosed  to  him  was  that 
an  arrangement  had  been  made  with  Mr.  Thomas.  Mr.  Thomas 
liwnajilf  intimates  this  in  a  letter  of  the  9th  September,  in  which 
ha  says  that  an  arrangement  has  been  made  under  which  he 
mvee  up  his  opposition,  and  in  fact  assents  to  the  composition. 
The  nature  of  the  arrangement  is  not  in  any  way  explained. 
Now  if  it  could  be  said  that  no  arrangement  of  any  sort  could 
he  otherwise  than  illegal,  and  that  this  ought  therefore  to  have 
aroiaed  the  trustee's  suspicion,  there  uiight  have  been  more  in 
the  argument^  but  I  am  afraid  that  is  not  so.  The  arrange- 
ment with  Mr.  Thomas,  that  is  to  say,  Mr.  Thomas's  assent  to 
what  is  proposed  respecting  him  in  ^e  composition  contract,  is 
BotillflgaL  If  Mr.  Thomas  says, '*I  see  what  you  propose  in  your 
compositi<Hi  contract,  and  I  do  not  object  to  let  the  composition  ar- 
rangement go  through,  and  to  vote  for  it^  you  and  your  caution- 
en  undertaking,  as  I  understand,  that  if  I  shall  be  able  to 
establish  my  preference  as  good  it  shall  be  given  effect  to  just 
the  same  as  if  the  sequestration  was  still  in  existence."  I  have 
afanaady  said  that  I  do  not  think  that  arrangeinent  would  be 
flleflal,  and  therefore  Mr.  Thomas's  assent  to  that  arrangement 
oouid  not  he  illegal ;  and  that  anything  more  was  done,  I  think 
was  not  in  any  way  communicated  to  the  trustee.  Upon  the 
whole  matter  I  come  to  the  conclusion,  certainly  with  a  feeling 
of  great  compassion  for  Mr.  Thomas,  and  with  the  natural  re* 
lactanca  which  one  must  always  feel  to  enforce  a  very  severe 
ymaltff  but  still  I  come  to  the  conclusion  without  much  dif  • 
ieolty  in  point  of  law,  that  the  Jjord,  Ordinary's  interlocutor 


is  perfectly  well  founded  in  so  far  as  he  sustains  the  multiple- 
poinding and  appoints  the  nominal  raiser  to  lodge  a  conde- 
scendence of  the  fund  in  medio.  The  case  has  not  yet  pro- 
ceeded further  than  that.  What  the  amount  of  that  fund  will 
be,  and  what  is  precisely  the  meaning  of  the  words  in  the  section, 
' '  the  amount  of  the  debt  of  the  colluding  creditor,"  I  do  not  at 
present  inquire. 

Lord  Deas. — Whatever  conclusion  may  be  come  to  in  this 
I>articular  case,  it  is  quite  necessary,  for  the  sake  of  the  law,  to 
distinguish  more  clearly  than  the  Lord  Ordinary  does  in  his 
note  between  this  case  and  the  case  of  M'Laren.  Nobody 
doubted  Mr.  McLaren's  good  faith,  but  still  he  was  in  the  posi- 
tion merely  of  an  ordinary  creditor,  who  did  not  even  himself 
suppose  that  he  was  entitled  to  any  preference.  That  was  not  the 
position  of  Mr.  Thomas.  Mr.  Thomas  had  obtained  a  security 
over  the  machinery  of  the  mill,  which  he  seems  to  have  helped 
the  bankrupt,  out  of  his  own  pocket,  to  purchase,  and  he  bona 
fide  believed  that  to  be  i^  good  security  ;  and  he  was  i^vised 
by  intelligent  members  of  the  legal  profession  that  it  wai 
so.  That  contention,  so  long  as  it  continued  to  be  actively  as- 
serted, necessarily  prevented  the  creditors  from  being  able  to 
wind  up  the  estate.  They  might  have  got  the  machinery  sold 
along  with  the  mill  with  Mr.  Thop^ias's  consent,  which  he  waa 
not  unwilling  to  give  ;  but  they  could  not  have  divided  the  money, 
so  long  as  Mr.  Thomas  was  insisting  upon  that  claim  of  preference, 
which  might  have  been  decided  in  this  Court,  and  might  have  been 
carried  to  the  House  of  Lords,  and  the  depeudenc^  of  which  law- 
suit would  necessarily  have  prevented  the  creditors  fron^ 
realizing  anything  for  years,  and  very  likely  prevented  the  pes-; 
siblity  of  any  sudi  composition  contract  as  that  which  has  been 
entered  into  being  carried  through,  or  even  proposed  by  the  bank? 
rupt.  There  is  no  reason  to  think  that  if  there  had  been  i^ 
law-suit  of  that  kind  in  dependence,  the  bankrupt  could  have 
produced  the  money  to  pay  Qs.  in  the  pound,  or  tl^at  he  could 
have  got  even  Mr.  Waddell,  an  adventurous  enough  individual,, 
to  become  one  of  his  cautioners  for  the  composition.  I  have  no 
doubt,  therefore,  that  the  creditors  had  a  substantial  interest, 
and  saw  that  they  had  a  substantial  interest  in  obtaining  an  ar- 
rangement with  Mr.  Thomas,. even  at  the  expense  of  paying  a 
considerable  sum  of  money, — ^perhaps  as  much  as  £500, — to  en- 
able them  tQ  get  6s.  a  pound  on  their  debts,  which  they  nevtsr 
would  h^ve  gpt  otherwise ;  an4  i^  that  point  of  view  I  rather 
suppose  Uiat  the  transaction,  in  its  resqlt,  was  not  hostile  to  the 
interests  of  the  creditors,  but  for  their  benefit.  Now  in  t\^% 
state  of  matters  it  might  be  difiScult  to  say  how  far  even  the 
trustee  could  have  gone,  of  his  own  accord,  under  the  powers  con- 
ferretl  on  him  by  £e  Statute  to  enter  into  compromises  ;  but 
most  assuredly  I  agree  in  v^hxA  I  understand  to  be  the  opinion 
of  your  Lordship  that  there  would  have  been  no  illegality 
whatever  in  the  trustee  and  the  creditors  together  agreeing  tQ 
such  an  arrangement  by  which  Mr.  Thomas's  preferable  clfkiiq, 
was  to  be  bought  off.  Moreover,  I  am  humbly  of  opinjon  that 
it  would  not  have  invalidated  that  arrangement,  ii^  the  least 
()egree,  although  it  had  been  stipulated,  at  the  same  time,  that 
Mr.  Thomas  was  to  consent  to  the  composition  contract.  It 
would  necessarily  have  been  a  part  of  it,  because  if  he  did  not 
consent  to  the  composition  contract,  the  arrangement  would  not 
have  been  perfected,  and  it  would  not  have  suited  the  purpose 
for  which  it  was  intended.  It  is  a  very  awkwai-d  part  of 
that  arrangement,  that,  while  Mr.  Thomas  considere4  his  prefer- 
able security  was  to  be  bought  ofiffor  £500,  he  was  still  to  rank 
for  the  whole  ainount  of  his  debts.  But  even  that,  if  tl)e  credi- 
tors had  agreed  to  it,  might  have  been  defended,  for  it  only 
amounts  to  giving  him  a  somewhat  larger  sum  in  a  di^erent 
shape.  The  additional  composition  he  would  have  got  in  that 
way  would  have  been  the  only  thing  that  would  have  come  out 
of  the  funds  comprehended  under  the  sequestration*  I^  any 
friend  of  Mr.  Thomas's  chose  to  advance  £50Q  to  buy  off  his 
preferable  right,  that  was  a  thing  for  the  benefit  of  the  creditors, 
and  not  tq  their  disadvantage.  So  that  even  that  perhaps 
would  not  have  tainted  it  with  illegality,  if  the  creditors  had 
agreed  to  it.  But  the  whole  difficulty  is,  as  your  Lordship 
has  pointed  out,  that  we  have  no  evidence^  or  at  least  no 
sufficient  evidence,  that  the  creditors  did  agree  to  it  I  have 
no  doubt  that  every  word  of  the  statement  given  by  Mr, 
Thomas  in  his  deposition  is  quite  correct,  and  that  he  was  led  t9 
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believe  that  the  creditors  were  all  desirous  for  it.  I  think  he 
was  incautious  in  not  making  sure,  by  evidence,  that  they  had 
consented,  or  were  approving  of  it,  in  a  form  that  would  bind 
them.  He  was  incautious  in  that  respect,  but  I  have  no  doubt 
he  believed  that  the  creditors  were  all  in  favour  of  it,  and  it  is 
not  difficult  to  suppose  that  he  believed  that,  for  it  probably  was 
for  the  interest  of  the  creditors,  and  if  it  had  been  fairly  brought 
before  them,  it  is  quite  possible,  and  even  i)robable,  that  they 
might  have  agreed  to  it.  On  the  other  hand,  it  is  plain  enough 
that  Mr.  Waddell,  in  his  evidence,  hedges  very  much,  and  does 
Dot  give  the  same  candid  statement  of  what  took  place  which 
is  given  by  Mr.  Thomas.  In  short,  it  appears  that  Mr.  Thomas 
has  been  made  the  victim  of  Mr.  Waddell  and  the  bankrupt 
together ;  and,  if  that  be  so,  we  cannot  help  it :  still  Mr. 
Thomas  is  not  without  a  plausible  case,  because  there  is  room 
for  saying  that  the  creditors,  or  such  of  them  as  were  taking 
an  active  part  in  the  sequestration,  must  have  had  a  pretty 
shrewd  notion  that  Mr.  Thomases  preferable  claim  was  being 
bought  off,  and  had  been  bought  off.  The  correspondence 
shows  that  there  was  no  secret  made  about  it,  and  even  the  offer 
of  composition  itself  indicates  something  of  that  kind,  because 
it  bears  on  the  face  of  it  that  the  bankrupt  was  to  take  the  en- 
tire responsibility  of  the  claims  made  by  Mr.  Thomas  against 
the  estate ;  and  coupling  that  with  the  preceding  correspond- 
ence, and  with  the  letters  from  Mr.  Thomas  himself,  it  could 
hardly  be  supposed  that  it  meant  anything  else  than  that  it  was 
nnderstood  that  a  sum  of  money  was  to  be  paid  to  Mr.  Thomas, 
in  order  to  get  him  to  give  up  that  preference.  It  is  plain 
enough  that  he  never  indicated  that  hQ  would  give  it  up  for 
nothing.  He  was  standing  out  for  a  sum  of  money ;  and  the 
terms  of  the  contract  of  composition  certainly  indicate,  or 
might  have  indicated,  to  anybody  who  read  it  that  in  all 
probability  some  arrangement  of  that  kind  had  been  come  to 
between  ^em.  But  I  agree  with  your  Lordship  that  that  is 
not  sufficiently  explicit  to  entitle  us  to  go  upon  it  in  a  question 
of  this  kind.  If  the  agreement  itself  between  Mr.  Thomas 
and  Mr.  Waddell,  on  the  part  of  whomever  Waddell  was  acting 
for,  had  been  embodied  in  that  offer  of  composition,  and  so 
had  been  put  before  the  creditors,  I  should  have  hesitated  very 
much  in  coming  to  the  conclusion  that  Mr.  Thomas  was  liable 
in  any  penalties  in  this  action,  because  the  creditors  present 
at  the  meeting  when  the  offer  of  composition  was  considered 
certainly  could  not  have  made  any  objection  if  they  saw  the 
thing  embodied  in  the  offer  itself,  and  I  am  not  prepared  to 
say  that  creditors  like  Sandeman,  even  supposing  he  did  not 
know  it,  would  have  been  entitled,  in  the  first  place,  to  put  the 
composition  of  6s.  in  the  pound,  which  they  could  not  have  got 
otherwise,  into  their  pockets,  and  then  over  and  above  to 
challenge  the  transaction  in  the  way  done  here.  There  is  a 
great  deal  to  say  for  this,  that  supposing  a  creditor  at  the 
meeting  for  accepting  the  composition  saw  on  the  face  of  the 
agreement  embodied  in  it  a  thing  which  he  was  going  to  chal- 
lenge, he  ought  to  have  challenged  it  before  he  took  the  com- 
position ;  for  it  was  not  fair  to  take  advantage  of  the  illegal 
contract,  and  then  to  come  forward  and  claim  this  over  and 
above.  But,  unfortunately  for  Mr.  Thomas,  that  is  not  the 
state  of  the  matter;  because  the  bargain  is  not  embodied  in 
the  offer  of  composition;  and  it  is  not  brought  either  before 
the  trustee  or  before  the  creditors  in  that  distinct  form  which 
I  think  could  alone  have  sanctioned  an  arrangement  of  this 
kind,  but  which  I  think,  if  that  had  been  done,  would  have 
sanctioned  it.  Therefore  I  am  compelled,  not  very  willingly 
I  confess,  to  come  to  the  conclusion  that  the  plea  which  is 
stated  by  Mr.  Thomas,  i^nd  which  has  been  argued  before  us, 
cannot  be  sustained.  What  the  other  creditors  may  say  to  this 
I  do  not  know.  I  can  only  say  for  myself,  that  if  I  were  a  creditor 
I  should  certainly  not  like  any  portion  of  that  money  to  come 
into  my  pocket.  It  is  an  instance,  and  I  am  glad  to  say  a 
very  rare  instance,  in  the  administration  of  our  law,  where 
the  law  will  give  a  party  a  title  to  money  in  a  way  which  is 
dishonest;  and  I  should  hold  it  to  be  dishonest,  if  I  were  a 
creditor,  to  come  forward  and  claim  any  advantage  from  the 
success  of  the  plea  which  is  here  to  be  sustained.  But  that  is 
a  matter  for  the  creditors  themselves  individually  to  consider. 
They  may  take  a  different  view  of  it  from  what  I  do.  But 
whatever  view  they  may  take  of  it,  and  whether  they  take  ad- 
vantage of  it  or  not,  I  agree  with  your  Lordship  that  we 


have  no  course  open  to  ns  but  to  pronounce  the  judgmeat 
proposed. 

Lord  Abdmillan. — I  must  say  that  I  do  in  this  em 
regret  being  compelled  to  come  to  the  condonon  that  lb 
Thomas  has  incurred  the  statutory  penalties.  But  the  dedsiat 
here  is  unavoidable,  for  the  decision  in  the  Honee  of  Lords  ii 
the  case  of  Carter  v.  M'Laren  has  taught  ns  that,  if  the  bdi 
are  proved,  we  have  no  discretion,  bnt  that  the  Statute  mut  bi 
construed  and  applied  with  inflexible  severity.  So  applying  i^ 
the  result  is  here  inevitable.  I  could  have  wished  it  otherwiie. 
I  cannot  help  saying  that  I  think  Mr.  Thomas  was  **  mon 
sinned  against  than  sinning."  I  have  great  sympathy  with  him. 
But  I  have  no  alternative.  The  meaning  of  the  letter  of  Mr. 
Waddell  of  9th  September,  written  to  Thomas  by  WaddeU  in 
concert  with  the  bankrupt  and  Craig,  as  Waddell  depones,  is  dor 
and  beyond  ail  doubt,  and  it  is  an  offer  of  a  premium  or  boau 
to  secure  accession  to  the  bankrupt's  discharge  on  compositios. 
The  offer  was  so  understood,  and  was'aocepted  and  acted  on  acced- 
ing to  its  terms.  Mr.  Thomas*s  accession  was  necessary  to  §b- 
taining  the  discharge  on  composition ;  and  that  accession  was 
obtained.  The  legal  consequence  under  the  Statute  of  such  aa 
offer  and  such  an  acceptance  is  beyond  question.  It  is  sfaaoik 
impossible  to  suggest  a  reasonable  doubt ;  and  as  was  explaioed 
in  the  case  of  Carter  v.  M'Larcm  in  the  House  of  Lords,  a  oout 
of  justice  must  assume  knowledge  of  the  law,  and  knowledge 
of  the  consequences  of  such  a  transaction.  I  do  not  see  inffi- 
cient  ground,  or  indeed  any  ground,  for  imputing  to  Mr.  Thooui 
fraud,  or  corrupt  intention,  or  even  a  desire  to  take  an  nnbir 
advantage.  But  if  the  act  complained  of  and  proved  is  a  vioJi- 
tion  of  the  statutory  law,  so  as  to  incur  the  statutory  penalty,  wt 
cannot  avoid  coming  to  that  conclusion,  and  having  reached  it 
we  cannot  escape,  and  must  not  shrink,  from  imposiog  tin 
penalty. 

Mr.  Thomas  held  a  security,  and  he  honestly  thought  he  liad 
a  preference.  In  this  the  case  differs  Aromthe  case  of  M^Lsra. 
He  stoutly  maintained  his  preference,  and  seems  to  have  been  to 
advised.  He  agreed  to  surrender  it  for  a  conaideratioa,  sod  to 
accede  to  the  composition.  I  give  him  credit  for  believing  tbatlie 
was  doing  no  wrong.  Had  the  transaction  been  made  with  tlu 
creditors,  or  sanctioned  by  the  creditors,  it  would  not  have  bees 
illegal  Had  the  trustee  been  made  aware  of  it^  it  would  hsvs 
been  his  duty  to  communicate  it  to  the  creditors,  and  I  have  la 
doubt  he  would  have  done  so.  But  the  serious  pointy  uriuch  I 
cannot  get  over,  is,  that  the  creditors  were  not  informed  thit 
this  purchase  was  to  be  made,  this  bonus  to  be  given ;  and  that, 
in  the  letter  of  Mr.  Thomas  to  the  trustee  of  9th  September 
1867,  just  after  the  transaction  and  on  the  same  day,  he  doei 
not  communicate  to  the  trustee  the  terms  or  the  partiailir 
nature  of  Waddell's  letter  and  his  own  agreement,  nor  does  he 
mention  the  promise  of  a  sum  of  money  payable  on  the  dischaii^ 
and  contingent  on  the  discharge,  of  the  bankrupt, — a  sum  pro- 
mised and  agreed  to,  in  order  to  facilitate  the  bankrupt's  dii- 
charge. 

I  agree  with  your  Lordship  in  holding  that  the  reference  to 
Thomas's  claim  in  the  offer  of  composition  was  not  sufficiest 
intimation  to  the  creditors  of  this  transaction.  Nor  is  proof  of  say 
such  intimation  to  be  gathered  from  the  subsequent  oorrespon- 
dence.  The  fact  that  Mr.  Thomas  did  not  send  the  letter  to  the 
trustee,  or  communicate  to  the  trustee  the  promise,  and  the  faet 
that,  through  Waddell  as  mandatory,  and  according  to  the 
agreement  with  Waddell,  he  voted  on  his  whole  claim  withoot 
deducting  the  security,  makes  it  too  clear  to  need  further  re- 
mark, that  in  regard  to  the  trustee  andoreditors  the  agree- 
ment was  "  secret,"  and  that  between  the  bankrupt  and  Wad- 
dell and  Mr.  Thomas  it  was  collusive  in  relation  to  the  credi- 
tors. That  the  bankrupt  and  Waddell  meant,  by  the  payment 
of  £500,  to  secure  the  accession  of  Mr.  Thomas  to  the  composi- 
tion, I  have  no  doubt,  and  the  transaction  has  been  slresdy 
found  by  the  Court  to  be,  as  regards  both  partiesi  illegal— 
(Thomas  v.  Waddell,  23d  February  1869.) 

I  agree  with  the  Lord  Ordinary  in  thinking  the  testimony  of 
Mr.  Waddell  in  this  cause,  and  tiie  conduct  of  Mr.  WaddeU  is 
the  transaction,  very  unsatisfactory.  But  Mr.  Thomas  was,  to 
say  the  least,  incautious  and  indiscreet,  and  the  statatax 
penalty  has  been  incurred. 

A  separate  argument  was  ingeniously. urged  by  1C&  AslsBr,  to 


1872. 


THE  SCOTTISH  JURIST. 


73 


the  effect  that  since  Waddell*8  promise  to  pay  has  been  escaped 
from  by  him  on  the  ground  pleaded  by  himself  that  it  was 
illegal  and  void,  therefore  it  is  not  to  be  valued,  and  iadeed  has 
no  appreciable  value,  as  it  was  not  fulfilled.  This  plea  cannot 
possibly  be  sustained.  The  meaning  of  it  is,  that  the  more 
nunifest  the  illegality  of  the  proceedings  the  safer  is  the 
VTongdoer, — that  the  transaction  is  so  clearly  illegal  that 
the  promise  to  pay  is  null  and  void,  and  therefore  the  penalty 
Is  escaped  from.  Not  even  the  ability  of  my  friend  Mr.  Asher 
can  make  such  an  argument  successful. 

I  am, — ^though  not  without  some  regret, — of  the  opinion 
•zpressed  by  your  Lordship  that  we  must  apply  the  Statute  and 
enforce  the  penalty. 

The  following  interlocutor  was  pronounced  : — 
**  Adhere  to  the  said  interlocutor,  and  refuse  the  reclaiming 
note,  and  remit  the  cause  to  the  Lord  Ordinary  to  proceed 
farther  as  may  be  just,  with  power  to  his  Lordship  to  decern 
for  the  expenses  hereinafter  found  due  when  ascertained :  Find 
the  nominal  raiser  liable  in  additional  expenses  to  the  real  raiser ; 
allow  an  account,'*  etc. 

AeL  Pattison,  Watson;  J.  Y.  Pullar,  S.S.C.  AgenL—AlL 
Solicitor-General  (Clark),  Asher;  Hill,  Rcid,  and  Drummond, 
W.8.  Agents.--^,  Clerk.  d.o. 


November  22,  1872. 

first  divtsiok. 

Albxandeb  Dennistoun  and  Others,  Pursuers^  v,  John 

Thomson,  Dtfender. 

Proper^ — OhUgaiion— Street — Building — ^Where  portions  of  an 
estate  were  conveyed  to  a  disponee  and  were  described  as 
bounded  by  the  central  lines  of  certain  streets  of  given 
width— one-half  of  each  of  which  proposed  streets  was  to  be 

)  on  the  property  of  the  disponee,  and  the  other  halves  on  the 
pfopacty  of  the  dlsponers, — and  under  reference  to  a  signed 
plan,  heldt  in  a  question  between  the  heir  and  representative 
of  this  disponee  and  a  subsequent  disponee  of  other  x>ortions 
of  the  estate,  who  had  come  into  the  place  of  the  disponers, 
that  the  later  disponee  was  entitled  to  enforce  the  obligations 
contained  in  the  dispositions  to  the  prior  disponee  and  to 

I  htmsdf,  and  to  insist  upon  the  streets  being  left  open  to  the 
extent  of  one-half ;  and  also  that  where  there  was  an  express 
obligation,  in  addition,  to  "form,  causeway,  and  pave"  one- 
half  of  a  street^  the  subsequent  disponee  had  a  right  to  insist 
upon  this  being  done ;  and  also  that  a  common  sewer  should 
be  made  and  maintained ;  the  obligations  being  held  to  be 
mntoal  upon  the  two  disponees— case  of  Trustees  of  Free  St, 
Mark's  v.  Taylor's  Trustees,  January  26,  1869,  arUCj  voL  xll 
p.  232,  diaiinguished, 

IwqiUed  OhUgation — ^The  proprietors  of  an  estate  having  con- 
Toyed  a  small  portion  of  ground  described  as  being  bounded 
by  the  central  line  of  a  street  of  given  width,  without  any 
obligation  to  leave  open  one-half  of  the  street,  While  all  other 
portions  of  the  same  estate,  abutting  on  said  street  both  to 
the  east  and  west  of  said  portion  were  laid  under  obligations 
to  leave  open,  held  that  an  obligation  must  be  held  to  have 
been  laid  upon  the  disponee  to  leave  open  one-half  of  the 
street  in  order  that  the  proposed  street  might  be  carried  out 

Ths  piece  of  ground  in  connection  with  which  the  present 
action  was  raised  lies  between  the  Oallowgate  of  Glasgow 
on  the  south,  and  Duke  Street,  Glasgow,  on  the  north, 
and  forms  part  of  the  lands  of  Annfield,  Bellfield,  and 
Slatefield.  This  piece  of  ground  being  admirably  situated 
ht  feaing,  the  proprietors,  Mr.  Beid  of  Whitebill,  or  his 
trustees,  had  for  a  long  time  .contemplated  laying  it  out 
10  streets  which  would  form  parts  of  a  general  plan — and 
such  a  plan  was  prepared. 

Among  the  streets  to  be  thus  formed  was  a  street 
ranniog  from  north  to  south,  and  forming  a  continuous 
line  of  oommnnioation  between  Duke  Street  and  the 
GMlowgato  which  was  known  as  or  was  to  be  called  Sword 
Street.    Another  of  these  streets  ran,  or  was  intended  to 


run,  from  east  to  west,  intersecting  Sword  Street  and 
Annfield  Street  (a  street  parallel  to  Sword  Street)  nearly 
at  right  angles,  and  was  known  as  or  intended  to  be  called 
Reid  Street  or  Reidvale  Street;  and  a  third  street  ran, 
or  was  intended  to  run,  from  north  to  south  between  Diike 
Street  and  Beid  Street  or  Reidvale  Street,  to  which  street 
no  name  was  then  or  has  yet  been  given  (and  which  will 
hereafter  be  called  "  the  unnamed  street") 

In  1864  Mr.  Dennistoun  of  Golfhill,  one  of  the  pursu- 
ers of  the  action,  purchased  from  the  liquidators  of  the 
Western  Bank  who  bad  come  in  place  of  Mr.  Reid — who  was 
then  deceased — and  with  consent  of  Mr.  Reid's  trustees, 
certain  portions  of  the  lands  above  referred  to,  amounting 
to  74,736  square  yards  or  thereby,  for  the  purpose  of 
feuing  them  out  along  with  lands  of  his  own  which  lay 
upon  the  north  side  of  Duke  Street,  before  referred  to. 
The  streets  above  mentioned  had  previously  been  laid  out 
upon  a  plan,  and  Mr.  Dennistoun  thus  obtained  a  direct 
means  of  communication  between  the  Gallowgate  and  his 
own  property.  The  disposition  dated  January  1866,  by 
which  these  portions  of  land,  and  certain  others  about 
which  there  is  no  dispute,  were  conveyed,  after  narrating 
that  the  lands  so  conveyed  were  bounded  by  parts  of  the 
central  lines  of  Reid  or  Reidvale  Street  and  other  proposed 
streets  delineated  on  the  plan,  contained  the  following 
declaration : — 

**  Declaring  that  the  said  Alexander  Dennistoun  and  his  fore* 
saids  shall  have  the  full  right  and  privilege  of  the  several  streets 
before  mentioned,  bounding  the  several  subjects  in  the  third, 
fourth,  fifth,  and  sixth  places  hereinbefore  disponed,  and  which 
several  streets  of  the  width  and  extents  foresaid  shall  be  left 
open  and  unbuilt  upon,  and  be  public  for  the  use  and  behoof 
of  our  said  disponee  and  all  others  having  right  thereto  in  all 
time  coming ;  which  said  declarations,  restrictions,  and  obliga- 
tions hereinbefore  written  are  hereby  created  real  liens  and 
burdens  upon  the  said  subjects  above  disx)oned  in  the  third, 
fourth,  fifth,  and  sixth  places  respectively,  and  as  such  shall, 
so  far  as  affecting  the  subjects  which  may  be  conveyed,  be  in- 
serted in  all  the  future  conveyances  and  investitures  thereof  as  real 
liens  and  burdens  affecting  the  same,  otherwise  the  said  writs 
and  all  following  thereon  shall  be  void  and  null  to  the  disponees 
therein ;  declaring  that  nothing  herein  contained  shall  bind  the 
said  Alexander  Dennistoun  or  his  foresaids  to  form  or  lay  out 
any  of  the  said  proposed  streets  herein  mentioned  or  shown  on 
said  plaq,  without  prejudice  to  the  obligations  with  reference  to 
Sword  Street  contained  in  the  said  instrument  of  saslne  in  favour 
of  the  said  John  Reid,  and  also  without  prejudice  to  all  obliga- 
tions upon  us  or  our  predecessors,  contained  in  conveyances 
granted  by  us  or  them  of  portions  of  the  said  lands  of  Bellfield 
and  Annfield." 

Prior  to  this  conveyance  Mr.  John  Thomson,  the 
defender's  father,  had  purchased  at  various  times  portions 
of  the  same  lands,  which  had  been  included  in  the  general 
feuing  plan  before  mentioned,  and  which  were  described, 
where  they  abutted  on  proposed  streets,  as  bounded  by  the 
central  lines  of  these  streets  proposed  on  the  plan.  In 
April  1860  the  liquidators  of  the  Western  Bank,  with 
consent  of  Reid's  trustees,  with  a  view  to  facilitate  the 
carrying  out  of  their  feuing  plan,  entered  into  a  minute  of 
agreement  with  Mr.  John  Thomson,  in  which  they,  as  first 
parties,  after  stating  that  they  had  exhibited  to  Mr. 
Thomson  of  the  second  part  a  plan  on  which  the  proposed 
streets  were  delineated,  proceeded  with  the  following 
narrative : — 

**  Whereas,  in  the  formation  of  Reid  Street,  as  delineated  on 
said  plan,  eastward  from  the  central  line  of  Sword  Street,  also 
delineated  thereon,  so  far  as  said  portion  of  Reid  Street  extends 
along  property  belonging  to  the  said  second  party,  there  will  be 
embraced  within  the  south  half  of  said  Reid  Street  an  angular 
portion  of  ground  belonging  to  the  said  second  party,  and  aLao 
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an  angular  portioo  of  grouod  belonging  to  the  said  first  parties, 
which  said  portions  of  street,  embracing  the  said  angular  portions 
of  ground,  are  delineated  upon  a  sketch  indorsed  hereon,  the  said 
angular  portion  belonging  to  the  said  second  party  being 
coloured  yellow,  and  the  angular  portion  belonging  to  the  said 
first  party  being  coloured  red ;  and  whereas  it  has  been  agreed 
between  the  parties  to  this  minute,  that  in  the  event  of  the  said 
first  parties  selling  out  their  lands  agreeably  to  said  plan, 
so  far  as  the  same  extend  along  said  portion  of  Reid  Street,  both 
parties  shall,  in  the  formation  of  the  said  portion  of  Beid  Street, 
so  far  as  extending  along  the  land  belonging  to  the  said  second 
party,  contribute  the  said  angular  pieces  of  ground  belonging 
to  them  respectively  without  any  price  being  paid  by  the  one 
to  the  other  therefor :  Therefore  the  said  parties  do  hereby 
mutually  agree,  and  do  hereby  bind  and  oblige  themselves,  and 
their  respective  heirs,  executors,  and  successors,  the  one  in 
favour  of  the  other,  and  that  in  the  event  foresaid,  FirU,  that 
the  said  Reid  Street  shall  be  formed  along  the  subjects  be- 
longing to  the  said  second  party  as  shown  upon  the  sketch 
endorsed  hereon,  and  the  same  shall  be  to  that  extent  of  the 
breadth  of  60  feet,  including  the  foot  pavement  on  each  side. 
Second,  That  the  north  half  of  said  street,  to  the  extent  foresaid, 
shall  be  formed  from  lands  belonging  to  the  said  first  party, 
while  the  south  half  thereof  shall  be  formed  of  the  angular  por- 
tions of  ground  belonging  to  the  said  parties  respectivdy  before 
mentioned  without  any  price  or  compensation  being  paid  by  the 
one  to  the  other.  Thirds  That  the  said  first  parties  and  their 
successors  shall  be  at  one-half  of  the  expense,  and  the  said  second 
party  and  his  heirs  and  successors  shall  be  at  the  other  half,  of 
forming  and  causewaying  the  said  street,  and  of  paving  and  lay- 
ing the  said  pavements  to  the  extent  foresaid ;  and  Fourth,  That 
the  said  first  parties  and  their  foresaids  shall  be  at  one-half  of 
the  expense,  and  the  said  second  party  and  his  foresaids  shall  be 
at  the  other  half  of  the  expense  of  forming,  making,  and  main- 
taining a  common  sewer  in  said  Reid  Street  to  the  extent 
foresaid.** 

Thereafter  in  December  1860,  the  liquidators,  with 
consent  of  Reid's  trustees,  granted  a  disposition  to  Mr. 
John  Thomson,  which  proceeded  partly  on  the  narrative 
of  the  preceding  minute  of  agreement,  and  partly  upon  a 
minute  of  agreement  and  sale  entered  into  between  Mr. 
Thomson  and  them,  in  June  of  1860.  In  this  disposition 
conveyances  of  the  following  portions  of  ground  were 
made: — 

*'  All  and  Whole  that  compartment  of  gro^nd  containing  in 
all  13,730  square  yards,  and  6  square  feet  or  thereby,  imperial 
measure,  .  .  .  coloured  blue  on  a  plan  or  sketch  prepared  by 
Thomas  Kyle,  land  surveyor  in  Glasgow,  and  signed  as  relative 
to  the  foresaid  minute  of  agreement  and  sale,  which  plan  or 
sketch  is  also  signed  as  relative  hereto,  bounded  the  said 
compartment  of  ground  on  the  west  by  the  central  line 
of  Sword  Street,  which  is  to  measure  50  feet  in  breadth 
from  building-line  to  building-line,  along  which  it  extends 
496  feet  6  inches  or  thereby ;  on  the  north-by -west  by  the 
highway  from  Glasgow  by  Cumbernauld  to  Stirling  (Duke 
Street),  etc,  along  which  it  extends  207  feet  6  inches  or 
thereby  ;  on  the  east  by  the  central  line  of  a  proposed  street^ 
which  is  to  measure  50  feet  in  breadth  from  buUding-line  to 
building-line,  along  which  it  extends  536  feet  3  inches  or  there- 
by ;  and  on  the  south  by  the  central  line  of  a  proposed  street, 
to  be  called  Reid  Street,  which  is  to  measure  60  feet  in  breadth 
from  building-line  to  building-line,  along  which  it  extends  279 
feet  three  inches  or  thereby,  as  the  said  compartment  of  ground 
before  described  and  disponed  is  delineated  upon  and  comprises 
the  lots  numbered  51  to  62,  both  inclusive,  of  the  feuing  plan  of 
the  lands  of  Annfield  and  Bellfield,  prepared  by  the  said  Thomas 
Kyle."  .  .  .  *'  All  and  Whole  that  triangular  piece  of  ground 
containing  403  square  yards  and  8  square  feet^  or  thereby,  .  .  . 
coloured  yellow  on  said  plan  or  sketch  prepared  by  the  said 
Thomas  Kyle  and  signed  as  aforesaid,  and  which  is  bounded  on 
the  north  by  the  central  line  of  said  proposed  street  to 
be  called  Reid  Street,  which  is  to  measure  60  feet  in  breadth, 
as  aforesaid,  along  which  it  extends  255  feet  six  inches, 
or  thereby  ;  on  the  east  by  the  steading  of  ground  hereinafter 
disponed  in  the  second  place,  along  which  it  extends  28  feet  6 


inches,  or  thereby ;  and  on  the  sonth-by-west  by  the  property  d 
the  said  John  Thomson,  along  which  it  extends  255  feet  6  ineba, 
or  thereby :  Declaring  always,  as  it  is  hereby  specially  providdi 
and  declared,  that  the  said  prof>o8ed  street,  to  be  called  Bad 
Street,  shall  be  formed  along  the  subjects  belonging  to  the  aud 
John  Thomson,  as  shown  upon  the  said  plan  or  sketch  signed  m 
relative  hereto,  and  the  same  shall  be  to  that   extent  of  tht 
breadth  of  60  feet,  including  the  foot-pavement  on  each  side; 
that  the  north  half  of  the  said  street^  to  the  extent  foresaid, 
shall  be  formed  from  the  compartment  of  ground  above  coa* 
veyed  in  the  first  place,  while  the  south  half  theroof  shall  be 
formed  of  the  triangular  piece  of  ground  above  conveyed  in  the 
second  place,  and  of  a  triangular  portion  of  the  foresaid  Isadi 
belonging  to  the  said  John  Thomson  ;  and  declaring  further,  that 
the  said  John  Thomson  and  his  foresaids  shall  be  bound  and 
obliged,  at  their  own  expense,  to  fonn  and  caoaeway  the  aaid 
street  and  to  pave  the  same,  and  also  to  form,  make,  and  msis- 
tain  a  conmion  sewer  in  said  street,  so  far  as  extending  akng 
the  subjects  before  conveyed."  ...  "All  and  Whole   that 
steading  of  ground  .  .  .  containing   1608  square   yards,  aad 
6  square  feet  or  thereby,  .  .  .  coloured  red  on  the  said  plaa 
or  sketch  signed  as  relative  to  the  foresaid  minute  of  agreemeot 
and  sale,  and  also  as  relative  hereto,  bounded  on  the  north  by  the 
central  line  of   an  intended   street  to   be  called  Reid  Street^ 
which    is    to    measure    60    feet    in    breadth    from    buildiiig 
line  to  building  line,  along  which  it  extends  101  feet  or  there- 
by ;  on  the  east  partly  by  other  parts  of  the  lands  of  BellticU 
belonging  to  the  said  Western  Bank  of  Scotland,  along  which  it 
extends  103  feet  10  inches  or  thereby,  on  a  line  situated  at  ri^t 
angles  to  the  said  central  line  of  a  proposed  sti«ei,  and  psiUy 
by  property  belonging  to  the  heirs  of  the  late  Adam  Cabie, 
along  which  it  extends  43  feet  6  inches  or  thereby,  on  a  liae 
formerly  occupied  by  the  centre  of  a  march-hedge ;  on  the  acNith- 
by- west  by  the  said  property  belonging  to  the  hein  of  the  aaid 
Adam  Cubic,  along  which  it  extends  107  feet  3  inches  or  then- 
by  on  a  line  formerly  occupied  by  the  centre  of  the  iftsnh- 
hedge ;  and  on  the  west  by  property  belonging  to  the  said  Join 
Thomson,  along  which  it  extends  131  feet  6  inches  or  thereby." 
.  .  .  "All  and  Whole  that  compartment  of  ground,  ooomMtiagti 
3926  square  yards,  and  Sth  parts  of  a  square  yaid  or  ihmkj, 
coloured  yellow  on  said  plan  or  sketch  signed,  etc.,  bounded 
on  the  south  by  the  central  line  of  an  intended  street^  which 
ia  to  measure  50  feet  in  breadth  from  building-line  to  bidld- 
ing-line,    communicating   betwixt  Annfield   Street  and  Bell- 
grove  Street,  along  which,  measuring  to  the  centre  of  Annfidd 
Street  it  extends  138  feet,  or  thereby ;  on  the  east  by  the  ceotnl 
line  of  Annfield  Street,  which  is  to  measure  60  feet  in  breadth 
from  building-line  to  building-line,  along  which,  measuring  bam. 
the  central  line  of  said  last-mention^  intended  street  of  50 
feet  in  breadth  to  the  central  line  of  Reid  Street,  it  extends  256 
feet  1  inch,  or  thereby  ;  on  the  north,  by  the  central  line  of  Bad 
Street,  to  measure  60  feet  in  breadth  from  building-line  to  build- 
ing-line,  along  which  measuring  from  the  centre  of  Annfield 
Street,  it  extends  138  feet,  or  thereby ;  and  on  the  west  by 
ground  belonging  to  the  said  Western  Bank  of  Scotland,  skng 
which  measuring  from  the  centre  of  Beid  Street  to  the  centre  of 
the  foresaid  last-mentioned  intended  street  of  50  feet  wide^  it 
extends  256  feet  1  inch,  or  thereby." 

This  disposition  concluded  as  follows : — 

<*  Under  the  declaration  that  the  said  John  Thomson,  sndhii 
heirs  and  successors,  shall  be  restricted  from  erectiDg  a  potteiy 
or  chemical  work,  or  manufactory  of  any  descriptioD,  npon  tiM 
compartment  of  ground  above  conveyed  in  the  fourth  pisoe : 
Further,  these  presents  are  granted,  and  the  subjects  above  de- 
scribed in  the  first,  second,  third,  and  fourth  places  are  hereby 
conveyed,  always  with  and  under  the  declaration  that  the  said 
John  Thomson  and  his  foresaids  shall  be  bound,  when  they  oone 
to  erect  buildings  on  the  subjects  hereby  conveyed,  so  far  ai 
fronting  the  foresaid  intended  street  of  60  feet  in  breadth,  to 
be  call^  Reid  Street,  and  so  far  as  situated  between  BeUgroTe 
Street  and  the  eastmost  street  in  Annfield,  to  build  the  ssme  of 
smooth  poUshed  ashlar,  of  a  white  pile,  and  that  the  said  bniki- 
ings  shall  be  of  a  good  bold  elevation,  and  shall  not  exceed  foo^ 
square  stories  in  height^  from  the  heel  of  the  level  of  the  pave- 
ment and  a  sunk  story,  and  shall  not  be  of  an  inferior 
descrii>tion,  character,  or  appeanuoce  to  the  buildingB  erected 
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by  Messrs.  Law  and  Selkirk  upon  the  sabjects  belonging  to  tbem 
fronting  Bellgrove  Street,  and  said  intended  street  of  60  feet  in 
breadth,  and  also  that  the  said  John  Thomson  and  his  foresaids 
■hall  have  the  full  right  and  privilege  of  the  several  streets 
before  mentioned,  bounding  the  several  subjects  hereinbefore 
disponed,  and  which  several  streets,  of  the  width  and  extents 
foresaid,  shall  be  left  open  and  unbuilt  upon,  and  be  public  for 
the  OSS  and  behoof  of  us  and  our  said  disponee  respectively,  and 
all  others  having  right  thereto  in  all  time  coming ;  which  said 
declarations,  restrictions,  and  obligations  hereinbefore  written, 
•o  far  as  affecting  the  several  subjects  and  others  hereinbefore 
conveyed,  are  hereby  created  real  liens  and  burdens  upon  the 


The  subjects  ihns  conveyed  contained  the  portions  of 
the  streets  mentioned  in  the  conclusions  of  the  snmmons 
given  below,  with  the  exception  of  a  portion  to  be  after- 
wards mentioned. 

All  the  property  which  Mr.  Thomson  had  bounded  by 
Raid  (or  Reidvale)  Street  was  under  tlie  obligation  to  leave 
open  and  construct  streets  and  causeway  tbem,  or  similar 
obligations  in  the  various  conveyances  under  which  he 
held,  with  the  exception  of  a  part  on  the  south  side  of  the 
street  situated  in  the  space  between  Sword  Street  and 
Annfield  Street 

This  portion  had  been  conveyed  to  Mr.  Thomson  by 
the  Western  Bank  in  January  1854,  and  was  described 
in  the  disposition  as — 

"An  and  Whole  that  portion  of  ground,  containing  17,234 
square  yards  and  7  square  feet,  or  thereby,  imperial  measure, 
bounded  on  the  east  partly  by  tibe  central  line  of  Sword  Street, 
to  measure  50  feet  in  breadth  from  building-line  to  building- 
line,  along  which  it  extends  489  feet  3  inches,  or  thereby,  and 
partly  by  ground  conveyed  by  the  said  trustees  to  Thomas  Kirk, 
along  idi^  it  extends  231  feet  9  inches,  or  thereby,  on  a 
straigfat  Une  parallel  to  Sword  Street;  on  the  north  by  the 
central  line  of  Keid  Street,  to  measure  60  feet  in  breadth  from 
bnilding-line  to  building-line,  along  which  it  extends  255  feet, 
or  thereby  ;  on  the  west  by  the  central  line  of  Annfield  Street, 
to  measure  60  feet  in  breadth  from  building-line  to  building- 
line,  along  which  it  extends  724  feet  6  inches,  or  thereby ;  and 
on  the  south  by  the  GkUowgate  and  other  subjects.*' 

The  disposition  concluded  with  the  following  ''  restrio- 
tionSi  privileges,  and  ohligations,  namely, —  .  ,  .  . 

''That  the  said  John  Thomson  and  his  foresaids  shall  be 
bound  jointly  with  us  or  our  successors,  or  the  trustees  of  the 
said  John  Beid,  to  open  up  and  form  the  street  to  be  called 
Annfield  Street,  to  the  extent  of  60  yards  from  Gallowgate 
Street^  by  the  term  of  Martinmas  1854,  and  to  open  up  and 
form  the  whole  of  the  said  street  fronting  the  said  ground 
hereby  disponed,  northwards,  within  the  space  of  five  years 
from  19tii  May  1852 ;  that  the  said  John  Thomson  and  his 
foresaids  shall  be  bound,  within  five  years  from  the  term  of 
Martinmas  1852,  in  the  event  of  us  or  our  foresaids,  or  the 
trustees  of  the  said  deceased  John  Beid,  also  agreeing  to  do  so, 
or  sooner  if  found  to  be  of  advantage  to  us  or  our  foresaids,  or 
the  said  trustees  and  him,  to  open  up  the  said  street  called 
Sword  Street,  northwards,  so  far  as  it  fronts  the  said  ground 
hereby  conveyed ;  that  the  said  John  Thomson  and  his  foresaids 
■hall  be  bound,  when  they  come  to  erect  buildings  on  the 
subjects  hereby  conveyed,  to  build  the  same,  so  far  as  fronting 
the  foresaid  streets,  of  smooth  stone,  ashlar,  and  not  higher 
thaa  four  square  stories  above  the  levd  of  the  pavement ;  which 
said  conditions,  provisions,  restrictions,  and  obligations  herein- 
before inserted  are  hereby  declared  to  be  real  liens  and  burdens 
sllseting  the  subjects  herein  before  conveyed,  and  as  such  shall 
be  inserted  in  the  instrument  of  sasine  to  follow  hereon,  and  in 
sn  the  future  trsnsmissions  and  investitures  of  the  said  subjects, 
otherwise  the  same,  snd  all  following  thereon,  shall  be  null  and 
void." 

tVoffft-Ait  ksi  pottloB  li  nivrsd  to  in  the  Lord  PrMldtDl*i  opinion  m 
Vsiai 

lo  1870  Mr.  Dennistoun  and  certain  parties  to  whom 
he  had  conTeyed  portions  of  the  lots  purchased  by  him 


were  of  opinion  that  Mr.  James  Thomson,  the  defender, 
the  eldest  son  and  heir  of  Mr.  John  Thomson,  who  was 
dead,  had  failed  in  fulfilling  the  obligations  laid  upon  him 
nnder  the  deeds  above  quoted,  and  particularly  complained 
that  the  defender  had  erected  a  paling  or  barricade  along 
the  central  line  of  Beid  or  Reidvale  Street  where  it  was 
possessed  by  him,  so  that  they  could  not  get  access  to  their 
pn)perty.  They  accordingly  raised  the  present  action 
against  James  Thomson  as  proprietor  of  the  subjects  in 
dispute,  and  concluded  that  the  defender  was  bound  and 
obliged — 

**l.  To  open  up  and  form  upon  the  said  lands  a  street,  known 
as  or  to  be  called  Sword  Street,  running  from  Duke  Street  to 
the  street  to  be  called  Reid  Street  or  Reidvale  Street  as  after 
mentioned,  in  the  line  and  upon  the  site  delineated  on  the  said 
plan  or  sketch,  and  that  to  the  extent  of  half  the  width  thereof 
or  25  feet,  in  so  far  as  said  street  forms  the  margin  or  boundary- 
of  the  de|ender*s  said  lands :  2.  To  open  up  and  form  upon  his 
said  lands  a  street  50  f^et  wide,  to  be  called 
Street,  running  from  Duke  Street  to  the  street  to  be  called  Reid 
Street  or  Reidvale  Street  as  after  mentioned,  in  the  line  and 
upon  the  site  delineated  on  the  said  plan  or  sketch,  and  that  to 
the  extent  of  half  the  width  thereof,  or  25  feet,  in  so  far  as  said 
street  forms  the  margin  or  boundary  of  the  defender's  said  lands ; 
3.  To  open  up  and  form  upon  his  said  lands  a  street,  known  as  or 
to  be  called  Reid  Street  or  Reidvale  Street^  which  intersects 
Annfield  Street,  Sword  Street,  and  the  said  unnamed  street,  in 
the  line  and  upon  the  site  delineated  on  the  said  plan  or  sketch, 
and  that  of  the  full  width  of  60  feet,  measuring  from  building- 
line  to  building-line,  in  so  far  as  said  street  intersects  or  is 
wholly  situated  upon  the  defender's  said  lands,  and  to  the 
extent  of  half  the  width  thereof,  or  30  feet,  in  so  far  as  said 
street  forms  the  margin  or  boundary  of  the  defender's  said 
lands  ;  and  the  defender  ought  and  should  be  decerned  and 
ordained,  by  decree  foresaid,  to  open  up,  form,  and  causeway, 
the  portion  of  the  said  street,  known  as  or  to  be  called  Sword 
Street,  between  Duke  Street  and  Reid  Street  or  Reidvale  Street 
aforesaid,  in  so  far  as  the  same  is  situated  upon  the  defender's 
said  lands;  and  the  defender  ought  and  should  be  decerned 
and  ordained,  by  deoree  foresaid,  to  open  up,  form,  and  cause- 
way the  said  street,  known  as  or  to  be  called  Reid  Street  or 
Reidvale  Street,  in  so  far  as  it  is  situated  upon  the  defender's 
said  lands ;  and  the  defender  ought  and  should  be  decerned 
and  ordained,  by  decree  foresaid,  to  form  and  construct  a 
common  sewer  in  said  street,  called  or  to  be  called  Reid  Street 
or  Reidvale  Street,  so  far  as  extending  along  the  defender's  said 
lands;  and  the  defender  ought  and  should  be  deoemed  and 
ordained,  by  decree  foresaid,  to  take  down  and  remove  a 
wooden  paling  or  barricade  erected  by  the  said  now  deceased 
John  Thomson  along  the  boundary  of  his  said  lands  in  Reid 
Street  or  Reidvale  Street  aforesaid,  and  the  defender  ought  and 
should,  by  decree  of  our  said  Lords,  be  interdicted,  prohibited, 
and  discharged  from  erecting  such  palings  or  barricades,  and 
from  placing  any  obstruction  whatever  upon  any  part  of  the 
said  streets,  known  as  or  to  be  called  Sword  Street,  Annfield 
Street,  Reid  Street  or  Reidvale  Street,  and  the  said  unnamed 
street  respectively." 

There  was  also  a  conclusion  for  damages,  but  this  was 
not  pressed. 

Pleaded  for  the  pursuers,  inter  alia — 

2.  The  defender,  in  virtue  of  the  writs  and  titles  libelled 
was  bound  and  obliged  to  open  up  and  form  the  streets  in 
question  to  the  extent  concluded  for.  3.  The  defender  and  his 
predecessor  having  failed  to  implement  the  obligations  incumbent 
upon  them,  in  regard  to  the  opening  up  and  formation  of  said 
streets,  the  pursuers  were  entitled  to  have  decree,  ordaining 
the  defender  to  implement  the  same,  as  concluded  for.  4.  The 
said  Reidvale  Street,  having  been  illegally  and  unwarrantably 
fenced  or  obstructed,  the  defender  should  be  ordained  forthwi^ 
to  remove  all  fences  and  obstructions  erected  on  the  same.  5. 
The  pursuers,  in  the  circumstances  stated,  were  entitled  to  have 
decree,  interdicting  the  defender  from  erecting  or  placing  any 
obstruction  whatever  upon  the  said  i 
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Pleaded  for  the  defender,  inltr  alia — 

1,  The  puraiiera  had  not,  uid  none  of  them  bad,  Buf  nght, 
title,  or  intereBt  to  insist  or  prevail  in  the  conduBiona  of  the 
ittmrnons.  4.  The  ii^tioa  cotild  ttot  be  matntaiBed,  in  respect 
that  the  writs  libelled  did  not  contain  any  objection  applicable 
to  the  fltreeta  io  queetion,  6,  Even  aJisumLiig  that,  by  the 
ttmna  of  tlie  wnta  libelled,  or  one  or  more  of  them,  obligations 
to  the  effect  aUeged  were  laid  upon  the  late  Mr*  Thomaou,  the 
said  obli|;atioDs  were  net  absolute,  bat  conditio oal,  and  the 
conditions  upon  which  alone  they  were  prestable  ha<l  not  been 
puritied*  7-  The  action  could  not  be  maintained,  in  reapect 
of  mot^j  taciturnity,  and  acquiescence  on  the  (lart  of  the  pursuen 
and  their  authors.  3.  In  no  view  could  the  defender  be  com* 
pelled  to  make  any  street,  which  would  interfere  with  the 
legitimate  use  which  hs  waa  now  making  of  the  ground  as  a 
clay-field  and  pottery ;  and  the  forming  of  any  such  streets 
must  bo  postponed  until  the  clay  waa  erhauafced,  and  the 
gnound  ready  for  building* 

After  a  proof  had   been   allowed   and  parties   Heard 

thereon,   the  Lord   Ordinary  (Gifford)   pronounced  the 
following  interlocutor : — 

**  29  f  A  March  1872. — Prifn/>,  Finda  and  declares  that  the  de- 
fender, Jamea  Thomson,  under  and  in  virtue  of  the  writs  and 
title-deeda  of  his  property,  mentioned  on  record,  ia  bound  and 
obliged  to  open  up  and  leave  open,  unoccupied,  and  unenclosed, 
a  street  or  line  of  street  called  Sword  Streets  running  from 
Buke  Street  to  the  atreet  or  line  of  street  called  or  to  be  called 
Rcid  Street  or  Eeidvale  Street,  and  that  in  so  far  as  the  aaid 
street  or  line  of  street  called  Sword  Street  is  upon  the  lands  of 
the  said  delendar,  that  is,  to  the  extent  of  twenty-tive  feet  in 
width,  being  half  the  width  of  the  said  street,  and  that  in  the 
line  and  upon  the  site  shown  and  delineated  upon  the  plan 
refurptd  to  in  the  Summons,  being  No.  7  of  Process :  Seeutulo^ 
Finds  and  declares  that  the  defender,  under  and  in  virtue  of  the 
writs  and  title-deeds  of  hia  property,  mentioned  on  Record, 
is  bound  and  obliged  to  open  up  and  leave  open,  unoccupied, 
aud  unenclosed,  a  street  or  line  of  street 'called  or  to  be  caUcd 
Street  {the  name  not  being  yet  fixed),  I'unning  parallel 
or  nearly  parallel  with  and  to  the  east  of  Sword  Street  above 
mentioned,  from  Duke  Street  to  the  street  or  tine  of  street 
called  or  to  he  called  Re  id  Street  or  Eeidvale  Street,  and  that  in 
so  far  as  the  said  street  or  line  of  street  ia  upon  the  lands  of  the 
eaid  defender,  that  is,  to  the  extent  of  twenty- five  feet  in  width, 
being  half  the  width  of  the  said  street,  and  that  in  the  line  and 
upon  the  site  shown  upon  tt^e  said  plan.  No.  7  of  Piocese : 
Tertio,  Finda  and  declares  that  the  defender,  under  and  in  virtue 
of  the  writs  and  title-deed!  of  hb  property,  meutioneil  on  record, 
is  bound  and  obliged  to  o[)en  up,  form^  causeway,  and  pare 
u^Kin  the  landa  of  the  dt^ender,  a  portion  of  the  street  or  Une  of 
street  called  or  to  be  called  Reid  Street  or  Reidvale  Street,  said 
portion  being  wholly  upon  the  lands  of  the  defender,  and  to  be 
of  the  full  width  of  six^ty  feet^  including  the  foot  pavement  on 
each  side,  and  measuring  from  buildmg-line  to  building-line, 
tbe  said  portion  of  Reid  Street  or  Rctdvale  Street  so  to  be 
formed,  cansewayed,  and  paveil  by  the  defender,  lying  between 
the  line  of  Sword  Street,  above  mentioned,  and  the  line  of  the 
as  yet  unnamed  street,  mentioned  in  the  preceding  finding,  and 
that  in  the  line  and  upon  the  site  shown  upon  the  said  plan, 
Ko.  7  of  Proceas :  And  finds  and  declares  that  the  defender  is 
also  bound  to  make  and  maintain  a  common  sewer  in  said  Reid 
Street  or  Reidvale  Street,  so  far  as  extending  along  the  subjects 
belonging  to  the  defender,  and  conveyed  to  hia  author,  the  late 
John  Thomson,  by  the  disposition,  No.  162  of  Process  ;  and 
Quarto,  Finds  and  declares  that  the  defender,  under  and  in 
virtue  of  the  writs  and  title-deeds  of  his  propeorty,  mentioned 
on  record,  is  bound  and  obliged  to  open  up,  and  leave  open, 
unoccupied,  and  unenclosed,  certain  portions  of  the  street  or  line 
of  street  called  or  to  be  called  Reid  Street  or  Reidvale  Street, 
leading  from  Bellgrove  Street  eastward,  and  that  in  addition  to 
the  portion  of  street  referred  to  in  the  third  or  preceding  finding, 
and  that  in  so  far  as  the  said  street  or  line  of  street  to  be  called 
Reid  Street  or  Reidvale  Street  is  upon  the  lands  of  the  said  de- 
fender, that  is,  to  the  extent  of  thirty  feet  in  width,  being  half 
the  width  of  the  said  street,  and  that  in  the  line  shown  and 
delineated  upon  the  said  plan,  No.  7  of  Process ;  and  to  the  ex- 


tent and  effect  mentioned  in  the  pre<^tling  declaratoty  finding 
finds  and  declares  in  terms  of  the  declaratory  conclnaiom  ot 
the  origiual  and  of  the  eupplementary  summons :  But  findi 
that  tho  defender  is  not  under  hia  titles  bound  to  form  <sr  io 
causeway  any  portion  of  the  said  streets  excepting  that  portico 
of  Reid  Street  or  Keidvalc  Street  mentioned  in  the  third  find- 
ing fl^ve  written  ;  Further,  decerns  and  nrdaina  the  defeader 
to  open  up  and  leave  open,  unoccupied,  and  unencloaed,  ud 
also  to  form,  causeway,  and  pave  the  various  street*  or  porfckai 
of  streets  mentioned  respectively  in  the  preceding  findings,  uvi 
that  ill  terms  of  the  said  findings  in  all  respects,  and  al»e  U 
make  and  form  the  common  sewer  iu  manner  mentioned  in  th« 
third  finding  above  written,  and  ordains  him  inataotly  to  remote 
all  palings  or  obstructions  of  every  kind  at  preaeut  exiating  m. 
any  jjortion  of  the  site  of  the  said  streets,  and  decerna  :  Find^ 
in  the  circumstances,  that  no  damages  are  due  by  tho  defender 
to  tbe  pureuop  prior  to  the  date  of  the  present  decree,  and  findi 
it  unnecessary  to  pronounce  any  further  decree  in  reference  t9 
the  remaining  coudusiona  of  the  action :  Finds  the  pnrnwt 
entitled  to  expenBes  in  the  original  action,  in  the  aupplemeotaiy 
action,  and  in  the  conjoined  actions,  but  subject  to  modiScadoo, 
and  modifies  the  same  by  deducting  therefrom  one- fourth  (if 
the  taxed  amount,  and  remits  the  aeoount  of  eaid  expeasea," 
etc, 

'*3^ok. — This  is  a  very  important  case,  both  in  reference  itt 
the  interests  of  the  parties  to  the  litigation,  and  in  reference  to 
the  rights  and  obhgations  which  arise  when  lands  are  giveo  off 
to  be  built  upon,  and  described  aa  bounded  by  intended  or  pro* 
j  acted  streets* 

'*The  Loid  Ordinary  was  favoured  with  an  able  and  instrec* 
tive  argument  as  to  how  far  building  atipulationa  or  feuing-pUu 
are  binding  u|ion  singular  aitcceesors,  and  in  what  circmnstiLticea 
feuing-plana  or  conditions  of  feu,  or  the  formation  of  atreets,  ire 
mwie  and  constituted  teal  burdens  upon  proper^^  or  htDcho| 
upon  singular  successors, 

'*  In  the  view  which  tho  Lord  Ordinafy  takes  of  the  present 
case,  however,  it  is  unnecessary  to  consider  the  intcrestiag  vad. 
difOcult  questions  regarding  real  burdens  or  obligationa  laid  itpea 
singular  aaeceesora,  for  he  is  of  opinion  that  none  of  the  partiei 
to  the  present  action  can  be  regarded  as  singular  successors,  bnt 
that  the  question  arises  between  the  puraner,  Mr,  Denuistono, 
and  those  holding  through  him  on  the  one  hand,  and  the  defender 
on  the  other,  jnat  as  it  would  have  arisen  between  the  Wesleni 
Bank,  from  whom  Mr.  Denniatoun  derives  rights  and  Mr-  Joba 
Thomson,  the  defender's  father,  who  was  the  original  contriv- 
ing party  with  the  Western  Bank.  The  defender,  it  is  admitted, 
represents  his  father,  to  whom  he  has  succeeded  under  certaia 
family  settlements  and  arrangements,  and  tho  Lord  Ordinary 
holds  that  the  pursuer,  Mr.  Dennistoun,  ie^  ao  far  as  the  Isndi 
are  concerned,  under  all  the  ohligationa  which  the  Weatera 
Bank  undertook  to  Mr,  Thomson  ;  for  although  Mr,  I>enuist0im 
is  a  purchaser  from  the  Weatera  Bank,  and  in  one  sense  a 
iiogular  successor  to  them,  yet  tho  conveyance  in  his  favonr  ii 
expressly  granted  *  without  prejudice  to  all  obligations  open  ni 
or  our  predecessors  contained  in  conveyances  granted  by  us  or 
tbcm  of  portions  of  the  said  lands  of  Bellfield  and  Annfield*  It 
is  also  granted  without  prejudice  to  obligations  in  reference  to 
Sword  Street  contained  in  an  instrument  of  saaine  in  favour  <^ 
John  Reid,  dated  and  registered  26th  December  1838,  and  it 
contains  various  stipulations  intended  for  the  benefit  of  Mr. 
Thomson,  as  to  buildings  to  be  erected  by  Mr.  Denniatoun.  In 
reality,  therefore,  Mr.  Denniatoun  cornea  exactly  in  the  place  of 
the  Western  Bank,  and  ia  subject  to  all  pleas  and  exemptiont 
which  would  have  been  competent  against  the  bank.  Even  if 
this  had  not  been  so,  however,  still,  aa  the  defender  represents 
his  father,  and  as  Mr.  Dennistoun  is  undoubtedly  vested  in  the 
whole  rights  of  the  Western  Bank,  it  is  thought  Mr.  Dennistoun 
could  enforce  all  the  personal  obligations  which  John  Thomson 
undertook  to  the  bank  and  their  succesaora.  It  would  not  be 
in  the  defender's  mouth  to  plead  that  although  he  waa  well  and 
firmly  bound  to  the  bank,  he  is  not  bound  to  the  Bank's  dis- 
ponee,  to  whom  the  bank  has  made  over  all  its  rights. 

**  The  Lord  Ordinary  thinks,  therefore,  that  the  present  ques- 
tions are  really  questions  of  contract  between  two  contractiDg 
parties,  and  that  the  case  is  not  embarrassed  by  the  niceties 
attending  the  constitution  of  real  burdens.  The  true  question 
simply  is,  What  was  the  contract^— what  did  the  parties  under- 
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take  to  do  or  io  abstain  from  doing  in  reference  to  their  respec- 
ti^e  properties? 

"  Even  if  the  qnestion  had  been  with  singular  successors,  how- 
ever, the  Lord  Ordinary  thinks  that,  to  some  extent,  servitudes 
of  road  have  been  validly  created,  for  he  is  disposed  to  think 
that  if  a  street  of  a  particular  width  is  stipulated  for,  that  im- 
plies a  roadway  or  a  servitude  of  road  of  the  specified  width, 
and  as  road  is  one  of  the  known  servitudes,  it  may  be  consti- 
tated  fay  grant  without  entering  the  records.  In  point  of  fact, 
however,  the  roads  or  streets  mentioned  in  the  title  do  enter 
ihe  records,  and  are  specially  mentioned  as  real  burdens  in  all 
the  inf  ef  tments. 

*'  Viewing  the  questions  as  narrowed,  therefore,  to  pure  ques- 
tions of  contract,  the  Lord  Ordinary  will  shortly  explain  the 
groonds  upon  which  he  has  reached  the  conclusions  expressed 
in  the  preoMling  interlocutor. 

**  The  conclusions  of  the  summons  relate  to  three  streets,  all 
of  which  are  at  present  begun,  partially  opened,  and  partially 
laid  oat.  The  three  streets  are  (1.)  Sword  Street,  or  rather  the 
npper  or  northern  portion  of  Sword  Street  extending  from  Duke 
Street  to  the  line  of  Reid  Street  or  Reidvale  Street;  (2.)  Reid 
Street  or  Reidvale  Street,  extending  from  Bellgrove  Street  on 
the  west,  eastward  till  it  enters  what  is  wholly  the  pursuer's 
land ;  and  (3.)  an  unnamed  street  running  parallel,  or  nearly 
parallel,  with  Sword  Street,  and  being  the  next  street  eastward 
from  Sword  Street,  and  extending  from  Duke  Street  to  Reidvale 
Street.  This  street  is  at  present  only  open  at  its  northern  end, 
and  there  it  seems  to  be  cidled  Bellfield  Place. 

"  As  the  defender's  position  in  reference  to  these  three  streets, 
or  the  portions  thereof  which  bound  or  intersect  his  property, 
is  or  may  be  different,  it  may  be  convenient  to  take  them 
separately,  and  to  see  what  obligations  the  defender,  or  rather 
his  father,  John  Thomson,  has  undertaken  in  reference  to  each 
of  them. 

"  (1.)  The  portion  of  Sword  Street  from  Duke  Street  to 
Reidvale  Street. 

"  Previous  to  1860,  the  Western  Bank  were  the  proprietors, 
not  only  of  the  solum  of  Sword  Street  now  in  dispute,  but  of  the 
ground  both  to  the  west  and  to  the  east  thereof.  By  disposition, 
dated  3d,  4th,  and  5th  December  1860,  and  duly  recorded 
(which  18  equivalent  to  infeftment)  in  1865,  the  bank  disponed 
to  John  Thomson,  the  defender's  father,  various  subjects,  and, 
inter  aiia,  the  lot  of  ground  lying  between  the  line  of  Sword 
Street  and  the  line  of  the  unnamed  street.  This  piece  of 
gronnd  consists  of  13,730  square  yards  and  5  square  feet,  and 
it  is  described  as  delineated  on  a  plan  signed  as  relative  to  a 
previous  missive  of  sale,  and  again  signed  as  relative  to  the  said 
disposition  of  1860.  This  signed  plan,  which  seems  certainly  to 
be  made  part  of  the  disposition  as  between  the  bank  and  John 
Thomson,  is  No.  109  of  Process,  and  it  is  very  materiid  both  in 
reference  to  the  present  point,  and  in  reference  to  other  branches 
of  the  case.  It  is  signed  both  by  the  liquidators  and  by  Mr. 
John  Thomson  as  relative  to  the  disposition. 

**  In  the  disposition  this  plot  of  ground,  the  13,730i  square 
yards,  is  described  as  'bounded  the  said  compartment  of  ground 
on  the  west  by  the  central  line  of  Sword  Street,  which  is  to 
measore  50  feet  in  breadth  from  building-line  to  building-line, 
along  which  it  extends  496  feet  6  inches,  or  thereby ;  on  the 
north-by-west  by  the  highway  from  Glasgow  by  Cumbernauld  to 
Stirling^  eta,  (Duke  Street),  along  which  it  extends  207  feet  6 
inches  or  thereby ;  on  the  east  by  the  central  line  of  a  proposed 
street  which  is  to  measure  50  feet  in  breadth  from  building.line 
to  building-line,  along  which  it  extends  536  feet  3  inches,  or 
thereby ;  and  on  the  south  by  the  central  line  of  a  proposed 
street  to  be  called  Reid  Street,  which  is  to  measure  60  feet  in 
breadth  from  building-line  to  building-line,  along  which  it  ex- 
tends 279  feet  3  inches,  or  thereby,  as  the  said  compartment  of 
gronnd  before  described  and  disponed  is  delineated  upon  and 
comprises  the  lots  numbered  51  to  62,  both  inclusive,  of  the  feu- 
ing  jdan  of  the  lands  of  Annfield  and  Bellfield  prepared  by  the 
ssM  Thomas  Kyle.'  The  deed  contains  various  declarations 
intended  to  regulate  the  character  of  the  buildings  intended  to 
be  created  along  the  line  of  the  said  streets,  and  then  the  deed 
oonclndes  with  a  very  express  declaration  that  *  these  presents 
are  granted,  and  the  subjects  above  described  in  the  first  (the 
13,7301  square  yavds),  second,  third,  and  fourth  places  are  here- 
by eonve^ed,  alwayi  with  and  under  the  declaration  that  *** 


the  said  John  Thomson  and  his  foresaids  shall  have  the  full 
right  and  privilege  of  the  several  streets  before  mentioned,bound- 
ing  the  several  subjects  hereinbefore  disponed,  and  which  several 
streets  of  the  width  and  extents  foresaid  shsll  be  left  open  and 
unbuilt  upon,  and  be  public  for  the  use  and  behoof  of  us  and 
our  said  disponee  respectively,  and  all  others  having  right 
thereto  in  all  time  coming,  which  said  declarations,  restrictions, 
and  obligations  hereinbefore  written,  so  far  as  affecting  the 
several  subjects  and  others  hereinbefore  conveyed,  are  hereby 
created  real  liens  and  burdens  upon  the  same.'  These  are  the 
leading  clauses,  but  the  whole  deed  is  worthy  of  careful  per* 
usaL 

"  Now  the  qnestion  is,  What  are  Mr.  Thomson's  rights  and 
duties  in  reference  to  Sword  Street  ?  The  Lord  Ordinary  is  of 
opinion  that  John  Thomson  on  the  one  hand,  and  the  Western 
Bank  on  the  other,  were  bound  to  leave  it  open,  unoccupied, 
and  unenclosed,  each  to  the  extent  of  one-half. 

'*  This  is  implied  in  the  very  description  of  the  subject  sold. 
The  subject  sold  is  bounded  by  a  street  of  a  given  width,  one- 
half  of  which  is  on  the  property  of  the  disponer,  and  the  other 
half  on  the  property  of  the  disponee.  Does  not  this  mean  that 
each  party  is  to  leave  one-half  of  the  street  open  and  unbuilt 
upon  ?  (jould  either  party,  after  giving  and  receiving  a  disposi- ' 
tion  on  these  terms,  have,  in  spite  of  the  other  party,  proceeded 
to  build  up  to  the  centre  line  of  the  street,  thus  destroying  it 
altogether  ?  Plainly  both  parties  had  an  interest  that  the  street 
or  Ime  of  street  should  be  there — Mr.  Thomson  for  the  sake  of 
the  property  he  had  bought,  and  the  bank  for  the  sake  of  the 
property  they  retained.  It  was  a  mutual  contract  that  there 
should  be  a  street  or  streetway  there,  and  both  parties  were 
bound  to  it.  Only  of  mutual  consent  could  either  party  be 
released. 

'*  The  Lord  Ordinary  even  thinks  that  such  a  boundary  by  a 
street  or  road  entering  the  records  would  be  good  against 
singular  successors.  It  is  reaUy  a  valid  constitution  of  a 
servitude,  or  mutual  servitude,  each  party  giving  and  taking  a 
right  over  half  the  roadway.  Suppose  a  proprietor  of  an  estate 
should  give  off  a  feu  bounded  by  a  road  to  be  made  so  and  so 
upon  his  lands:  It  is  thought  that  this  would  be  enough  to 
create  in  favour  of  the  feuar  a  servitude  of  road,  and  even  the 
granter's  singular  successor,  and  far  more  the  grantor  himself, 
would  be  bound  to  allow  the  feuar  to  use  the  road.  The 
principle  is  the  same  when  the  road  is  made  mutual  between 
two  adjoining  lots. 

"But  the  case  does  not  rest  on  the  mere  description  of 
boundaries,  for  the  express  declaration  at  the  end  of  the  deed  is 
not  only  binding  on  granter  and  grantee,  but  constitutes  the  use 
of  the  streets  or  roads  of  the  entire  width  specified  '  a  real  lien 
and  burden  upon  the  subjects.'  The  lien  and  burden  is  that  the 
whole  streets  before  mentioned,  bounding  the  several  subjects 
hereinbtfore  disponed — and  Sword  Street  is  undoubtedly  one  of 
these  streets — 'shall  be  left  open  and  unbuilt  upon,  and  be 
public  for  the  use  and  behoof  of '  the  bank  and  John  Thomson, 
and  their  respective  successors.  The  Lord  Ordinary  thinks  it 
is  impossible  to  deny  effect  to  stipulations  so  carefully  framed 
and  so  anxiously  fenced.  In  the  Lord  Ordinary's  opinion  they 
are  validly  made  real  burdens,  and  would  bind  even  singular 
successors. 

*'  It  is  unnecessary  to  look  to  the  other  and  earlier  deeds,  the 
earlier  sasines,  and  the  original  feuing-plan  which  was  completely 
proved  in  the  course  of  the  proof.  They  strongly  confirm  the 
view  now  taken,  but  as  the  Lord  Ordinary  reads  an  express 
obligation  in  the  deed  of  1860  it  is  needless  to  go  further. 

"  The  Lord  Ordinary  has  accordingly  declared  the  defender's 
obligation  to  open  up  his  half  of  Sword  Street.  But  the  pursuer 
goes  further,  and  declares  that  the  defender  shall  be  bound  not 
only  to  open  and  leave  open,  but  also  to  form,  his  half  of  Sword 
Street ;  that  is,  it  is  presumed,  to  causeway  or  pave  in  some  way 
his  half  of  the  street.  The  Lord  Ordinary,  however,  cannot 
find  in  the  tities  any  obligation  to  do  more  than  merely  open 
up.  In  this  respect  there  is  a  contrast  between  Sword  Street 
and  a  portion  of  Reid  Street  or  Reidvale  Street,  to  be  afterwards 
noticed.  The  Lord  Ordinary  thinks  it  clear  that  it  was  not 
intended  that  either  the  bank  or  Thomson  should  themselves 
causeway  the  general  lines  of  streets.  That  was  left  for  after 
arrangement ;  and  the  usual  practice  is  to  lay  upon  builders^ 
when  buildings  come  to  be  made^  the  duty  of  forming  and  cause- 
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waying  half  the  street  opposite  their  respective  erections.  This 
accordingly  has  been  done  in  a  great  many  instances  along 
various  of  the  plots  embraced  in  the  plans  in  process,  for  build- 
ings are  now  fast  going  up. 

*'  As  to  Sword  Street,  therefore,  the  pursuers  have  only  been 
half  successful  The  defender  must  leave  it  open,  but  he  is  not 
bound  to  form  or  causeway.  In  point  of  fact,  the  Lord  Ordinary 
understands  that  Sword  Street  ia  already  open,  and  had  there 
not  been  other  streets,  the  present  action  would  have  been 
needless,  but  the  defender  resisted  the  declarator  and  insisted  in 
his  right,  if  he  chose  to  enclose  his  half  of  Sword  Street  with 
a  paling,  as  he  has  done  in  Beid  Street  and  the  unnamed 
sti^et. 

''(2.)  The  unnamed  street  east  from  Sword  Street,  and 
running  parallel  therewith. 

**This  street  is  just  on  the  other  side  of  the  same  lot  of 
ground  of  13,7301  yards  conveyed  to  the  defender's  father  by 
the  disposition  of  1860. 

*<  It  stands  in  precisely  the  same  situation  as  Sword  Street, 
and  precisely  the  same  arguments  apply  to  it.  The  pursuer,  as 
coming  in  place  of  the  bank,  is  proprietor  of  the  ground  to  the 
east  of  this  unnamed  street,  and  as  such,  he  has  both  right  and 
interest  to  insist  that  the  unnamed  street  shall  be  opened  up  ; 
for  until  this  is  done,  he  cannot  feu  or  give  off  his  ground  for 
buildiug.  In  like  manner,  the  defender  has  also  a  right  and 
interest  in  opening  the  street,  for  it  forms  the  west  access  to 
his  lot  of  13,730f  square  yards.  In  short,  as  before,  the  obliga- 
tion to  open  up  is  mutual  This  unnamed  street  is  one  of  the 
streets  the  opening  up  and  mutual  use  of  which  is  declared 
by  the  infeftment  a  *  real  lien  and  burden  on  the  subjects.' 

*'  Here  again,  however,  the  pursuer  is  only  half  successful ;  for, 
while  the  defender  is  bound  to  open  up  and  leave  open,  the 
Lord  Ordinary  does  not  think  he  can  be  compelled  to  form  or 
causeway.     His  view  as  to  this  is  already  explained. 

"  (3.)  The  portion  of  Reidvale  Street  mterjected  between 
the  line  of  Sword  Street  and  the  unnamed  street. 

« This  piece  of  street  stands  in  a  different  position  from  the 
others.  It  is  wholly  upon  the  ground  of  the  defender,  and 
the  title-deeds  contain  special  stipulations  in  regard  to  it. 

'*  It  appears  that  the  projected  line  of  Reid  or  Reidvale  Street 
required  for  its  formation,  at  the  portion  in  question,  a  small 
triangle  of  ground  wholly  belonging  to  the  bank,  a  similar 
triangle  of  ground  belonging  to  John  Thomson,  and  a  stripe  of 
ground  belonging  to  the  bank.  Having  in  view  their  mutual 
rights  and  interests,  all  parties  entered  into  a  minute  of  agree- 
ment, dated  in  April  1860,  whereby  the  bank  on  the  one  hand 
and  Thomson  on  the  other  agreed  conditionally  to  contribute 
their  respective  triangles  of  ground  for  the  formation  of  Reid 
Street.  The  condition  was  in  the  event  of  the  bank  selling  out 
their  lands  agreeably  to  Kyle's  feuing-plan.  Nine  months 
afterwards  the  bank  did  sell  out  its  lands  to  Thomson  himself, 
agreeably  to  Kyle's  feuing-plan.  This  is  clear  upon  the  proof, 
and  upon  the  comparison  of  Kyle's  original  feuing-plan  with 
the  partial  plan  signed  relative  to  the  agreement  and  disposition. 
Thereupon  the  agreement  of  April  1860  was  carried  out  and 
embodied  in  the  disposition  of  December  1860,  and  the  deed 
contains  special  obligations  in  reference  to  the  bit  of  Reid  Street 
now  under  consideration. 

*'  By  the  deed  of  December  1860,  then,  the  bank's  triangle, 
as  weU  as  various  other  bits  of  ground,  are  conveyed  out-and- 
out  to  John  Thomson.  It  is  the  second  subject  conveyed,  con- 
taining 4031  square  yards,  and  then  follows  the  special 
declaration  and  obligation,  *  Declaring  always,  as  it  is  hereby 
specially  provided  and  declared,  that  the  said  proposed  street, 
to  be  OEtlled  Reid  Street,  shall  be  formed  along  the  subjects 
belonging  to  the  said  John  Thomson,  as  shown  upon  the  foresaid 
plan  or  sketch  signed  as  relative  hereto,  and  the  same  shall  be 
to  that  extent  of  the  breadth  of  60  feet,  including  the  foot- 
pavement  on  each  side ;  that  the  north  half  of  the  said  street  to 
the  extent  foresaid,  shall  be  formed  from  the  compartment  of 
ground  above  conveyed,  in  the  first  place,  while  the  south  half 
thereof  shall  be  fonned  of  the  triangiilar  piece  of  ground  above 
conveyed  in  the  second  place,  and  of  a  triangular  portion  of  the 
foresaid  lands  belonging  to  the  said  John  Thomson :  And  de- 
claring further,  that  the  said  John  Thomson  and  his  foresaids 
shall  be  bound  and  obliged,  at  their  own  expense,  to  form  and 
eaoseway  the  said  tttSet,  and  to  pave  the  same^  and  also  to 


form,  make,  and  maintain  a  common  sewer  in  the  said  street^  si 
far  as  extending  along  the  subjects  before  conveyed. 

"  Now  the  I^rd  Ordinary  does  not  see  any  grounds  on  whiGk 
the  late  John  Thomson  or  the  defender,  as  representing  hia, 
cau  decline  fulfilling  this  express  obligation.  It  is  quite  explicit 
The  deed  and  the  signed  plan  make  it  quite  unambignona,  sad 
the  whole  expense  is  carefully  laid  upon  Mr.  Thomaon.  Thi 
bank  had  a  most  vital  interest  in  making  and  enforcing  sad 
an  obligation,  for  tbey  retained  as  their  own  property  the  fma 
large  and  important  building  lots  or  blocks  of  streets  lying  to 
the  west  of  the  portion  of  Reid  Street  now  in  question.  Ilia 
whole  ground,  extending  to  upwards  of  six  acres,  now  beloi^ 
to  the  pursuer,  and  if  this  bit  of  Reid  Street  ia  not  to  be  formed, 
he  will  be  entirely  cut  from  Reid  Street  altogether,  and  hats 
no  access  to  the  Gallowgate  except  round  by  Dake  Street 
Both  right  and  interest,  therefore,  are  clear  and  paramonnt,  and 
the  Lord  Ordinary  thinks  that  the  defender  is  bound  to  spedfie 
implement. 

**It  was  just  to  secure  the  peculiar  interest  which  the  bsnk 
retained,  and  which  now  belongs  to  the  pursuer,  that  this  por- 
tion of  Reid  Street  is  made  different  from  all  the  reet^  for  tht 
expense  of  formation,  causewaying,  and  paving  is  expressly  Isid 
upon  Mr.  Thomson  and  his  foresaids.  All  is  to  be  done  at 
'  their  own  expense.' 

"At  the  same  time,  making  all  the  streets  open  as  real hcH 
and  burdens  applies  to  this  piece  of  Reid  Street  as  well  as  tn  tfe 
rest.  Tne  obligation  to  form  and  causeway  is  a  superadded 
obligation,  superadded  for  good  and  obvious  reasons. 

**  In  reference  to  this  portion  of  Reid  Street,  therefoie,  tfe 
pursuer  has  been  entirely  successful,  and  the  Lord  Ordisaiy 
has  given  him  decree  as  concluded  for. 

*'  (4.)  The  remaining  portions  of  Reid  Street,  so  £ir  « 
fronting  the  defender's  property. 

"  The  obligations  as  to  these  portions  of  Reid  Street,  depssd 
partly  on  the  disposition  of  1854,  partly  on  thedisposition  of  IS5S, 
and  partly  on  the  disposition  of  1860,  already  so  fully  refemd 
to.  Strong  arguments  are  also  derived  from  the  eariier  titiei 
and  particularly  from  the  sasines  in  favour  of  Beid  and  hii 
trustees,  which  are  made  binding  on  the  defender. 

"  It  is  unnecessary  to  go  over  the  grounds  again.  The  Lord 
Ordinary  thinks  that  under  his  own  titles  the  defender  is  boosd 
to  leave  half  of  Reid  Street  or  Reidvale  Street,  so  fsr  ss  it  ii 
opposite  his  property,  open  and  unenclosed.  But  here  agiia 
the  pursuer's  conclusions  are  too  broad,  for  the  Lord  Oidmiiy 
cannot  discover  any  obligation  on  Thomson  binding  him  to  font 
or  causeway.  In  short,  excepting  only  the  little  bit  of  Reid  Street 
above  dealt  with,  and  which  is  in  an  exceptional  and  peculiar 
position,  Thomson's  obligations  are  really  tiiose  of  the  owner  d 
a  servient  tenement — ^they  ooxxmst  pcUiendo  non  faekitdo, 

*'  It  only  remains  to  notice  one  or  two  points  on  which  the 
defender  specially  relied. 

"  He  maintained  that  none  of  the  plans  were  made  paiti  d 
the  title,  but  that  any  reference  to  them  was  merely  for  de- 
scription. This  is  not  so.  The  plan,  No.  109,  is  expressly  insde 
part  of  and  signed  as  relative  to  the  disposition  of  I860,  and  it 
goes  a  long  way  in  the  pursuer's  favour.  It  may  be  true  that 
Kyle's  original  and  general  feuing-plan  is  not  made  part  of  the 
title,  for  it  embraces  subjects  belonging  to  third  parties  vko 
never  consented  thereto,  but  portions  of  it  seem  to  be  made  cos- 
ditions  of  the  grants  when  particular  streets  are  made  mntoal 
between  adjoining  feuing  blocks.  It  is  also  to  be  kept  in  vieir, 
as  favouring  the  pursuePs  argument,  that  the  whole  ground  ii 
building  ground,  which  can  only  be  utilised  by  being  laid  oat 
in  streets,  and  covered  with  buildings.  It  is  just  in  referflsee 
to  such  land  that  such  mutual  obligations  and  contracts  miglift 
be  expected. 

"  The  defender  urged,  that,  as  the  whole  ground  was  bnrgsg^ 
there  could  be  no  tie  or  connection  between  the  lots,  as  thos  it 
when  the  whole  are  held  of  a  common  superior.  This  is  tme^ 
but  there  is  no  incompetency  in  the  owner  of  buigage  lots 
selling  them  out  and  imposing  obligations  on  the  purdisser, 
either  in  favour  of  himself  or  in  favour  of  his  sncoeisors ;  asd 
these  obligations,  if  aptly  expressed,  as  they  seem  to  be  in  the 
present  case,  will  be  enforced. 

"The  defender  urged,  that  under  a  portion  of  his  haliofBdd 
Street,  there  was  day  said  to  be  voy  vdnaUe^  which  he  wished 
to  work  out  before  opening  up  Reid  Street    If  it  wen  a  ncis 
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question  of  a  few  montha,  or  even  a  year  or  two,  there  might 
be  some  reason  in  this,  but  when  it  is  coosidered  that,  as  to  one 
part  of  Beid  Street,  the  defender  and  his  father  have  been  nnder 
obligation  to  open  it  for  20  years,  and  as  to  the  remainder  for 
12  yewBy  the  defender  can  hardly  say  that  the  pursuer  is  pre- 
cipitate in  enforcing  it  Even  yet,  if  a  specific  motion  had  been 
made  for  a  few  months'  delay,  the  pursuer  intimated  willingness 
to  consent,  the  natural  level  of  the  ground  being  made  up  again. 
A  very  few  weeks  or  months  would  work  out  all  the  clay  under 
half  the  street  But  the  defender  has  not  yet  begun  to  work  it 
The  clay  will  not  serve  as  an  indefinite  suspension  of  his  obliga- 
tion. 

*|Ijwtly,  the  defender  contended  that  the  City  of  Glasgow 
Union  Railway  having  been  constructed  through  a  portion  of 
the  lands  embraced  in  Mr.  Kyle's  old  general  feuing-plan,  the 
whole  feuing-plan  and  tlie  whole  obligations  in  any  of  the  titles 
at  once  flew  off  and  came  to  an  end.  This  is  far  too  violent  a 
propoeition.  The  railway  only  went  through  a  part  of  the 
ground,  and,  although  at  that  part  the  general  feuing-plan  was 
interfered  with,  it  is  impossible  to  maintain  that  in  other  por- 
tiona  of  the  ground  the  feuing-plan  cannot  be  carried  out.  The 
railway  does  not  interfere  wit^  those  portions  of  street  embraced 
in  the  oondusiona  of  the  present  action.  These  streets  when 
eompleted  will  be  substantially  the  same  as  originally  intended, 
the  only  alteration  being  a  alight  deviation  of  Reid  Street 
wholly  OD  the  pursuer's  ground.  The  portions  of  street  now 
ordered  to  be  opened  up  are  not  altered  one  inch  by  the  railway, 
and  the  only  {»«judice  which  the  defender  can  allege  from  the 
railway  is,  that  for  a  small  space  along  Reid  Street  his  breadth 
for  bnilding  is  somewhat  narrowed.  But  the  defender  has 
received  compensation  from  the  railway  company  for  this  injury, 
and  it  would  be  moat  unjust  i^  in  addition  to  the  compensation 
which  he  has  recovered,  he  were  to  be  released  from  his  whole 
obligations  to  the  purauer. 

*'Tbe  puraner^a  concluaion  for  damages  waa  not  seriously 
inaiated  in.  It  rather  appeara  that  no  aubatantial  damage  baa 
been  auatained,  the  pricea  of  building  ground  having  greatly 
risen.  Bat  even  were  it  otherwiae,  the  queation  of  right  waa 
a  lair  question  to  try,  and  the  pursuer  has  failed,  excepting  to 
a  smaU  extent,  to  fasten  upon  the  defender  any  obligation  to 
form  or  to  causeway  the  atreeta. 

''The  Lord  Ordinary  haa  modified  the  purauer'a  expenaea, 
because  he  haa  been  nnaucceaaful  in  hia  attempt  to  compel  the 
defender  to  form  and  to  cauaeway,  and  thia  formed  throughout 
an  important  part  of  the  purauer'a  demand." 

The  defender  reclaimed  and  argued — 

He  waa  not  bound  to  open  the  atreet,  and,  even  if  he  were, 
Mr.  Denniatoun  had  no  right  or  title  fco  enforce  the  obliga- 
tion, there  being  no  mutuality  between  them.  Mere  description 
in  a  conveyance  that  the  lands  conveyed  were  bounded  by  the 
central  line  of  a  street  did  not  impose  any  obligation  not  to 
bnild  up  to  that  line.  The  dispositions  of  the  different  portions 
of  the  subjecta  were  not  expreased  in  the  aame  terms :  that  of 
1866  gave  full  rights  and  privileges  to  Mr.  Dennistoim  in  the 
streets  west  of  Sword  Street ;  while  no  auch  grant  waa  contained 
in  the  diapoaitiona  of  aubjects  eaat  of  Swoi^  Street  It  could 
therefore  be  reaaonably  inferred  that  theae  righta  were  inten- 
tionally withheld.  The  plan  referred  to  was  simply  for  the 
purpose  of  identifying  the  aubjects  conveyed,  and  not  with  a  view 
to  introducing  restrictions. 

If  it  waa  thought  that  the  defender  was  under  a  servitude,  it 
coiild  not  consist  in  fadendo — it  could  only  be  in  patiendo.  If 
more  than  a  servitude,  how  had  it  been  constituted  ?  If  by  an 
implied  agreement,  Mr.  Dennistoun  had  not  shown  how  he  came 
to  be  in  right  of  it  Moreover  one  portion  of  Reid  (or  Reidvale) 
Street  was  nnder  no  obligation  at  aU. 

Argned  for  the  parsuers — 

The  common  author  of  both  parties  having  laid  them  under 
similar  burdens  and  obligations,  there  was  mutuality  between 
tbem  such  as  entitled  the  one  to  enforce  these  obligations  as 
against  the  other.  Moreover,  Mr.  Dennistoun  was  under  his 
disposition  in  exactly  the  same  position  as  his  authors  the 
Western  Bank  liquidators  hsd  been  in,  and  would  have  been 
CBtitited  to  enfSoroe  these  obligations  against  the  defender,  even 
had  he  been  *a  siiuiilar  sujooessor  instead  of  the  heir  and  repre- 
MntatiT*  d  John  ThmaamL 


It  was  clearly  to  be  implied  from  the  description  in  the 
conveyances  that  all  these  streets  were  intended  to  be  left  open« 
and  that  intention  had  been  introduced  as  strongly  as  possible 
into  the  dispositions. 

Authorities  cited  for  reclaimer — 

Trustees  of  Free  St  Mark's  v,  Taylor's  trustees,  Jan.  26,  1869» 
€uUe,  voL  xlL  p.  232 ;  Tailors  of  Aberdeen  v,  Coutts,  Dec 
20,  1834,  13  S.  266,  H.  of  L.  Aug.  3,  1840,  1  Rob.  App.  296 ; 
Gordon  «.  New  Club,  March  2, 1818,  6  Pat  App.  351 ;  Gould  v. 
M'Corquodale,  Nov.  24,  1869,  ante,  vol.  xlil  p.  72 ;  M'Gibbon 
V.  Rankin,  Jan.  19,  1871,  ante,  voL  xliL  p.  205 ;  Alexander  «. 
Stobo,  March  3, 1871,  ante,  voL  xlii  p.  311 ;  Barr  v.  Robertson, 
July  12,  1854,  ante,  voL  xxvL  p.  567,  Bell's  Prin.  979  and 
992. 

At  advising — 

Lord  Ardmillak. — This  action,  at  the  instance  of  Mr.  Den- 
nil toun,  has  been  raised  to  enforce  the  opening  up  and  forming 
of  a  street  called  Sword  Street,  to  the  extent  of  half  the  width 
thereof  or  25  feet ;  and  the  opening  up  and  forming,  to  the  ex* 
tent  of  25  feet,  being  half  the  widtii  thereof,  of  a  street  not  yet 
named,  and  called  throughout  these  proceedings  the  unnamed 
street ;  and  further,  for  opening  up  and  forming  a  street  known 
as  Reid  Street  or  Reidvale  Street,  to  the  extent  of  60  feet,  being 
the  full  width  thereof  so  far  as  the  said  street  is  wholly  situated 
on  the  defender's  lands,  and  to  the  extent  of  30  feet,  being  half 
the  width  thereof,  in  so  far  as  the  said  street  forms  the  boundary 
of  the  defender's  lands.  There  is  no  doubt  that,  in  point  of  fact, 
the  defender's  property  is  bounded  in  one  part  by  Sword  Street, 
and  in  another  part  by  the  street  known  as  the  unnamed 
street ;  and  I  do  not  think  that  the  defender's  obligation  to 
open  up  and  keep  open  Sword  Street  and  the*said  unnamed  street 
can  be  successfully  disputed.  In  regard  to  Sword  Street,  indeed, 
I  understood  that  no  argument  against  the  obligation  was 
maintained  by  the  defender's  counsel.  In  regard  to  the  un- 
named street  along  the  eastern  line  of  the  defender's  property, 
marked  No.  7  on  the  plan,  I  do  not  think  there  can  be  any 
doubt.    The  same  rule  must  apply. 

It  is  to  be  observed  that  both  parties  derive  the  rights  from 
a  common  author,  and  that  the  formation  of  streets,  involving, 
of  course,  the  erection  of  houses  with  access  thereto,  was  con- 
templated from  the  first  as  the  leading  object  for  which  the 
creation  and  distribution  of  feus  was  effected.  This  is,  in  my 
view,  an  important  consideration.  In  judging  of  prsadial,  and 
particularly  of  urban,  servitudes  and  obligations,  it  is  necessary 
to  consider  the  object  for  the  promotion  of  which  the  laying 
out  of  the  ground  and  the  arrangement  of  the  feus  was 
undertaken.  I  retain  the  opinion  which,  concurring  particu- 
larly with  Lord  Deas,  I  have  more  than  once  expressed,  to  the 
effect  that  restrictions  on  the  use  of  property  cannot  be  easily 
implied,  nor  enforced  without  clear  and  strong  reasons,  nor 
without  a  legitimate  interest  to  sustain  the  plea  for  restriction. 
But  in  such  a  case  as  the  present,  where  the  formation  of 
streets,  and  the  furnishing  of  access  to  houses,  waa  the  leading 
object  of  the  feuing  arrangementa,  the  intereat  to  enforce  an 
obligation  to  give  acceaa  by  opening  a  street  is  obvious,  and  the 
obligation  to  open  the  street  in  conformity  with  the  intention 
and  understanding  of  parties  is  supported  by  the  reasonable  and 
equitable  considerationa  which  cannot  be  overlooked  in  auch  a 
matter.  A  right  of  access  or  of  road  is  of  the  nature  of  a  servi- 
tude known  and  understood ;  and  an  obligation  to  give  such  a 
right  of  access  or  road  is,  under  the  circumstances  of  this  case, 
natural  and  appropriate.  Both  parties— disponer  and  dis- 
ponee — are  bound  to  secure  access  by  opening  and  keeping  open 
the  streets.  It  may  be  called  a  conventional  servitude.  It  is 
a  mutual  obligation  for  the  protection  of  the  rights  and  interests 
of  both  parties  ;  and  it  is  such  an  obligation  as  might  be  reason- 
ably and  naturally  expected.  The  case  is  thus  quite  different 
from  the  case  of  restriction  on  the  use  and  enjoyment  of  pro- 
perbr,  as  for  instance  preventing  the  building  of  a  porch, 
the  building  in  a  back-green,  or  tiie  raising  the  height  of  a 
house. 

Now,  in  the  two  instances  to  which  I  have  adverted,  vis., 
the  opening  up  of  Sword  Street  and  of  the  unnamed  street,  I 
think  it  dear  that  there  is  a  right  in  the  pursuer  to  eoforoe  th9 
obligation  and  a  sufficient  interest  to  sustain  his  demand,  and  a 


80 


THE  SCfOmSH  JURIST. 


Not.  2! 


di«tiiict  obligaiioii  on  the  defender  to  open  np  and  leare  open 
these  two  street*. 

On  tliis  point  I  agree  with  the  Lord  Ordinjury,  and  I  have 
nothing  to  add.  In  so  far  as  the  Lord  Ordinary  has  foond  and 
declared  that  the  defender  is  bound  to  open  np  and  leave  open 
these  two  streets  to  the  extent  specified  in  the  interlocutor,  I  am 
for  adhering  to  his  judgment. 

I  also  agree  with  the  Lord  Ordinary  that  the  defender  is 
bound  by  the  agreement,  dated  in  April  1860,  between  the 
Western  Bank  and  Beid's  Trustees  cm  the  one  hand,  and  the 
defender's  father  Mr.  John  Thomsoo,  whom  the  defender  repre- 
stnts,  on  the  other  hand.  By  that  agreement  llr.  Thomson 
(and  now  the  defender)  entered  into  specific  obligations  in  regard 
to  the  portion  of  ground  situated  between  the  le^er  C  on  the  plan 
and  the  east  margin  of  No.  7,  where  it  unites  with  No  9.  on  the 
plan,  otherwise  described  as  **  eastward  from  the  central  line  of 
Sword  Street  delineated  thereon."  Along  that  portion  of 
ground  the  two  parties,  riz.,  the  Western  Bank  and  Reid*s 
Trustees  on  the  one  hand  and  Mr.  Thomson  on  the  other 
hand,  mutuaUy  agree  and  oblige  themselves,  that  Beid  Street 
shall  be  formed  along  the  subjects  belonging  to  Mr.  Thomson  to 
the  breadth  of  60  feet ;  that  the  north  half  shaU  be  formed 
from  lands  belonging  to  the  first  party,  and  the  south  half  formed 
of  the  angular  portions  of  ground  belonging  to  the  two  jtarties 
respectively.  It  is  also  by  that  agreement  provided  that  each 
paity  shall  be  at  one-half  of  the  expense  of  forming  and  causeway, 
ing  ihe  said  street  and  paving  the  same  to  the  extent  foresaid,  and 
also  of  forming  and  maintaining  a  common  sewer  to  the  extent 
foresaid.  I  have  no  doubt  that  the  defender  is  bound  by  these 
obligations,  and  I  think  that  the  Lord  Ordinary  has  justly 
recc^inised  and  rightly  enforced  them. 

The  remaining  question  relates  to  the  obligation  of  the  de- 
fender to  open  up,  and  leave  open,  the  line  of  street  caDed, 
or  to  be  adled,  Beid  Street  or  Beidvale  Street,  leading  from 
BeDgrove  Street  eastward  to  the  central  line  of  Sword 
Street,  near  the  point  C,  which  I  have  already  men- 
tioned. 

This  ia  really  the  only  question  of  difficulty  now  before  us. 
After  what  has  been  already  stated,  I  shall  not  occupy  your 
time  by  explaining  the  grounds  on  which  I  have  arrived  at 
the  same  conclusion  as  the  Lord  Ordinary.  It  is,  on  the  one 
hand,  true  that  we  have  here  no  question  between  superior  and 
vassal.  It  is  also  true  that  we  have  here  no  question  with  a 
singular  successor.  The  defender  represents  the  party  origin- 
ally bound  by  the  obligations  which  the  pursuer  seeks  to  en- 
force ;  and  the  pursuer,  to  whom  the  whole  remaining  space 
was  conveyed,  is  in  the  right  and  interest  to  enforce  the 
obligation. 

If  the  disposition  in  favour  of  Mr.  Thomson  in  1854  had  stood 
alone,  and  we  had  no  aid  from  other  deeds  in  its  construction, 
I  should  have  felt  some  difficulty  in  distiDguishing  this  case 
from  the  case  of  The  Trustees  of  Free  St.  Mark's  Church  v. 
Taylor,  26th  January  1869 ;  although  the  two  cases  are,  in 
re^u^  to  the  exact  terms  of  the  titles,  and  particularly  the 
manner  in  which,  and  the  purpose  for  which,  the  plan  is  referred 
to,  not  in  precisely  the  same  condition.  But  I  do  not  pause 
to  explain  that  distinction,  for  I  do  not  think  that  justice  is 
done  to  the  defender's  case  by  confining  our  attention  to  the 
words  of  the  title  in  1854.  It  is  certain  that  even  in  that  title 
the  boundary  of  the  defender's  property  is  stated  to  be  on  the 
east  by  "  the  central  line  of  Sword  Street ;"  on  the  north  by 
'*  the  central  line  of  Beid  Street ;"  and  on  the  west  by  "  the 
central  line  of  Annfield  Street."  These  streets  are  all  named 
—named  in  the  title,  and  named  on  the  plans  of  the  day. 
Whether  formed  or  not,  they  were  all,  within  the  knowledge 
and  intention  of  the  parties,  real  and  existing  lines  of  street 
quite  well  understood,  and  the  ground  is  stated  to  be  delineated 
on  a  plan  made  out  by  Thomas  Kyle,  land-surveyor,  and  signed  by 
Beid's  trustees  as  relative  to  the  conveyance.  Accordingly  we 
have  the  plan.  It  is  not  a  general  feuing  plan,  nor  is  it  a  plan 
with  elevations ;  but  being  intended  as  relative  to  this  disposition, 
it  is  a  plan  in  which  the  "  central  line  of  Beid  Street "  is  specially 
delineated.  It  appears  to  me  that  the  main  object  of  referring 
to  that  plan,  and  importing  it  by  reference  into  the  title,  was  to 
explain  and  fix  down,  as  the  boundary  of  the  subject  conveyed, 
the  central  line  of  Beid  Street. 

I  am  disposed  to  think  that  when  the  central  line  of  a  street 


is  the  boundary  between  two  jvopertiei,  each  proprietor  own 
the  one-half  of  the  street,  but  both  proprietora  have  a  commoa 
intere&t  in  the  street,  in  so  far  as  necessary  to  secnre  the  rig^t^ 
snd  to  advance  the  objects,  contemplated  in  the  feuing  airaoge* 
ments.  The  forming  of  a  street,  toad  the  giving  of  access  bj  s 
street,  along  the  line  known  and  described  as  Beid  Street^  wastlit 
intention  and  purpose  of  the  parties  to  this  deed,  well  known  snd 
understood  to  be  so ;  and  I  think  that  each  party  had  a  ri^ 
to  claim  that  access,  and  to  enforce  the  opening  up  of  ^ 
street. 

But,  as  I  have  already  said,  I  do  not  confine  my  attention  tD 
the  title  of  1854.  I  think  that  the  agreement  in  April  1860 
supplies  additional  confirmation  of  the  view  which  I  hare  takes 
of  that  title  of  1854.  It  is  impossible  to  read  the  agreement  of 
1860  without  perceiving  that  the  existence  of  Beid  Street  ia 
the  line  delineated  on  l£e  plan  there  referred  to  (not  the  ssas 
plan,  but  exhibiting  the  same  line  of  street)  waa  taken  for 
granted,  and  that  the  formation  of  Beid  Street,  firom  the  weit- 
em  extremity  of  it  up  to  the  central  line  ol  Sword  Street,  wss 
assumed  and  agreed  on,  inasmuch  as  the  further  extensios  of 
Beid  Street  eastward  was  provided  fOTbymataalarrangemest 
Accordingly  I  read  the  agreement  of  1860  as  aiding  my  ooi- 
struction  of  the  title  of  1854. 

Then  we  have  the  disposition  by  the  Western  Bank  sal 
Beid's  Trustees  to  Mr.  John  Thomson  in  December  186a  Bf 
this  disposition  an  additional  piece  of  ground  waa  oonveyed  ts 
Mr.  Thomson,  and  the  minute  of  agreement  of  Ajml  1860  ii 
specially  referred  ta  Mr.  Kyle's  plan  is  mentioned  as  dsli* 
neating  the  line  of  the  proposed  stieets,  and  the  agreement  ii 
stated  to  be  "  for  the  formation  of  Beid  Street^  as  delineatod 
on  said  plan,  eastward  from  the  central  line  of  Swod 
Street."  After  narrating  this  agreement  a  laige  pieoe  of  grosai 
— as  I  think  Ka  7  on  the  plan — ^is  conveyed  to  Mr.  Ihomsoa 
under  reference  to  a  plan  by  Mr.  Kyle,  and  the  boandaries  an 
given,  one  of  which  is,  '*  on  the  west  by  the  central  fine  of 
Sword  Street,  measuring  50  feet  in  breadth ;"  on  the  east  "Iqr 
the  central  line  of  a  proposed  street*  to  measure  50  feet  ia 
Ineadth,"  that  is  the  street  known  aa  the  unnamed  street;  sal 
**on  the  south  by  the  central  line  of  ainopoaed  street  to  be  osllsdi 
Beid  Street*  to  messure  60  feet  in  breadth.  Now,  that  poitifla 
of  street  boanding  Ka  7  on  the  south,  and  described  as  a  pis- 
posed  street  to  be  called  Beid  Street,  is  undoubtedly  the  por- 
tion falling  within  the  agreement  of  1860,  which  waa  just  a  pis- 
posed  extension  eastward  of  the  street  known  aa  Beid  Stnei^ 
which  had  been  delineated  in  the  plans^  and  recognised  in  Ao 
prerious  deeds. 

Beading  these  three  deeds  together,  viz.,  the  disposition  of 
1854,  the  agreement  of  April  1860,  and  the  disposition  of  De- 
cember 1860,  and  construing  them  fairly,  and  with  reference  to 
the  plans,  and  to  the  undoubted  fact  that  the  formation  of 
streets,  and  the  giving  of  access  by  streets,  waa  the  origiiiil 
purpose  and  intention  of  the  whole  arrangements,  I  come  ts 
the  conclusion  that  this  case  is  distinguishable  from  the  case  of 
Free  St.  Mark's  Church ;  and  then,  in  regard  to  the  centnl 
line  of  Beid  Street,  as  well  as  in  regpud  to  the  central  line  of 
Sword  Street,  and  of  the  unnamed  street,  the  defender  is  under 
obligation  so  to  deal  with  his  own  property  as  to  secure  tiis 
access  by  street,  which  has  been  all  along  intended,  in  wUdi 
access  by  street  the  owners  of  the  said  streets  on  both  side% 
deriving  their  right  from  a  common  author,  have  a  oomnua 
interest  which  they  are  entitled  to  protects 

If  the  obligation  exists,  as  I  thizik  it  does,  then  there  can  bs 
no  doubt  that  the  pursuer  has  right  and  interest  to  enforce  it ; 
and  it  is  equally  dear  that  the  defender,  not  a  singular  snoees- 
sor,  but  representing  tbe  disponee,  who  is  in  the  position  of  a 
contracting  party,  is  the  person  who  must  be  liable  in  tiist 
obligation  to  open  up  and  keep  open  all  the  streets  ia 
question. 

In  so  far  as  regards  the  space  at  the  east  end  of  Beid  Stroeti 
and  forming  the  south  boundary  of  Na  7,  the  worda  of  ths 
agreement  are  dear,  and  the  defender  haa  been  rightly  ordained 
by  the  Lord  Ordinary  not  only  to  open  up,  bat  to  form  and 
causeway  that  part  of  the  streei 

In  re^^und  to  the  other  streets  to  which  the  agreement  does  not 
apply,  tiie  Lord  Ordinary  haa  only  found  the  defender  b<miid  ts 
open  them  up  and  keep  them  open.  In  thus  limRSng  }^  j^^ 
ment,  I  understand  that  he  has  not  pronounced  any  ^qpinioB  ia 
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regard  to  the  formation  and  causewaying  of  Btreets,  apart  from 
ibe  specific  oUigation  in  the  titles ;  and  taking  that  view  of 
the  qnestion,  I  concur  in  holding  that  there  are  no  sufficient 
grounds  for  ordaining  the  defender  at  once  and  immediately  to 
form  and  causeway  these  streets.  There  are  no  definite  words 
of  obligation  to  that  effect  anywhere,  except  in  the  agreement, 
"wbich  relates  to  one  part  of  one  of  the  streets  only.  There  is 
no  time  specified  or  pointed  at  for  the  formation  and  causeway- 
ing of  the  streets,  and  I  am  not  surprised  that  the  Lord  Ordi- 
nary has  refrained  from  giving  a  decemiture  at  present  to  that 
effect.  For  my  own  part,  I  think  that  it  is  sufficient  at  present 
to  say  that  Mr.  Thomson  is  not  taken  bound  by  his  titles  to 
form  and  causeway  the  streets  at  present. 

LoiLD  DEA& — I  agree  with  the  remark  made  by  the  Lord 
Advocate  to  the  effect  that  the  general  rule  that  a  proprietor 
may  make  any  use  of  his  property  he  thinks  right,  except 
in  80  far  as  he  is  under  express  limitations  by  his  tiUes,  applies 
only  in  a  qualified  manner  to  such  a  matter  as  this — the  forma- 
tion of  a  street.  I  think,  with  regard  to  that,  there  is  a  great 
deal  in  the  argument  that  it  is  a  sort  of  mutual  contract,  in 
which  you  are  to  look  mainly  to  what  appears  to  have  been  the 
intention  of  the  parties.  Taking  that  view  of  it,  I  have  no 
hemtation  in  coming  to  the  conclusion  arrived  at  by  Lord 
Ardmillan,  and  so  entirely  upon  the  grounds  which  he  has 
stated  in  reference  to  the  deeds,  that  I  do  not  think  it  at  all 
Deoeaaaiy  to  go  into  particulars.  I  agree  likewise  in  the  con- 
■tmction  he  puts  on  the  Lord  Ordinary's  interlocutor  as  not 
determining  the  question  whether  the  party  here,  who  is  object- 
ing to  the  formation  of  the  street,  shall  or  shall  not  be  found 
liable,  at  the  proper  time,  to  assist  in  causewaying  the  streets 
I  think  that  also, — and  indeed  peculiarly, — will  be  a  matter 
to  be  decided  according  to  the  construction  of  the  contract. 
And  the  fair  meaning  of  the  parties.  The  Solicitor-General  very 
adroitly  took  advantage  of  what  he  said  was  a  concession  of  the 
Lord  Advocate,  that  the  whole  question  was  a  question  of 
servitude — the  servitude  of  one  proprietor  over  the  property 
of  another.  But  although  the  doctrine  of  servitude  was  very 
firoperly  contended  for  as  involved  in  the  case,  it  did  not 
appear  to  me  that  it  was  contended  for  in  such  a  way  as  to 
exclude  the  different  question — What  was  the  fair  meaning  of 
the  parties  in  this  contract  ?  The  two  things  are  not  inconsis- 
tent. I  quite  concur  that  there  is  no  express  obligation  to  form 
the  street  at  present,  but  as  to  what  questions  may  arise  after- 
wards, it  is  not  necessary  to  pronounce  an  opinion.  With  this 
explanation  I  entirely  concur  in  the  interlocutor  of  the  Lord 
Ordinary. 

Lord  Pbesedent. — As  regards  the  main  part  of  this  case,  I 
think  it  is  free  from  any  doubt,  and  I  concur  entirely  in  the 
grounds  of  judgment  stated  by  the  Lord  Ordinary.  The 
mutual  rights  of  the  neighbours  here  seem  to  me  to  be  secured 
by  the  very  express  clauses  in  the  deeds,  and  I  can  hardly 
conoeive  any  case  more  complete  in  that  respect*  The  only 
difficulty  has  been  in  disposing  of  that  part  of  Seid  Street,  or 
fieidvale  Street^  which  lies  to  the  north  of  the  properties  No.  3 
belonging  to  the  defender.  That  was  acquired  along  with  No.  4 
under  a  disposition  dated  27th  January  1854,  and  the  terms  of 
that  deed  in  reference  to  Reid  Street  are  very  peculiar.  Lot  No. 
3  is  described  as  being  bounded  **  on  the  north  by  the  central  line 
of  Reid  Street,  to  measure  60  feet  in  breadth  from  building-line 
to  building-line,  along  which  it  extends  255  feet  or  thereby." 
The  propeirty  is  bounded  on  two  other  sides  by  two  other  streets 
Annfield  Street,  and  Sword  Street.  Then  the  property  No.  4 
which  immediately  adjoins  No.  3  upon  the  east  is  described  as 
being  "  bounded  on  the  north  by  otiier  ground  belonging  to  the 
nid  trustees,  along  which  it  extends  255  feet  6  inches  or  there- 
by, on  a  line  coinciding  in  range  with  the  central  line  of  Reid 
Street.*'  Now  there  is  a  marked  distinction  undoubtedly 
between  the  description  in  the  case  of  No.  3  and  that  in  No.  4. 
It  may  be  much  more  easily  inferred  in  regard  to  No.  3  that  it 
vas  intended  to  impose  upon  the  disponee  an  obligation  to 
leave  30  feet  of  his  property  for  the  formation  of  Reid  Street 
than  it  would  in  the  case  of  No.  4,  because,  as  far  as  No.  4  is 
CQoeevned,  there  axe  no  words  to  indicate  any  intention  what- 
ever to  prolong  Reid  Street  beyond  the  line  of  No.  3,  the  line 
of  northern  boundary  in  Na  4  being  *'  other  ground  belonging 
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to  the  said  trustees,"  that  is  to  say,  to  the  disponees  in  this  dis- 
position *'  on  a  line  coinciding  in  range  with  the  central  line  of 
Reid  Street.'*     That  is  to  say,  the  line  which  forms  the  northern 
boundary  of  No.  4  is  a  diversion  eastward  of  the  straight  line 
which  forms  the  northern  boundary  of  No.  3.     The  disposition 
is  in  other  respects  jjcculiar,  because  the  other  two  streets  which 
arc  mentioned  as  boundaries  of  No.  3  are  made  the  subject  of  very 
express  provision   at    the   conclusion   of  the    deed,   and  the 
obligation  is  expressly  imposed  upon  the  disponee  to  open  up 
and  form  these  streets  within  a  certain   limited  time  in  so  far 
as  the  area  of  the  street  is  upon  the  solum  of  2>roperty  conveyed 
— that  is,  to  the  extent  of  30  feet  in  width,  or  rather  25  feet,  it 
is,  I  believe,  in  the  case  of  these  two  streets.     The  mention  of 
these  streets,  and  the  obligation  expressly  imposed  upon  the 
disponee  in  regard  to  these  two  streets,  while  no  corresponding 
obligation  is  imposed  in  regard  to  Reid  Street,  create  a  very 
general  difficulty  in  the  case.     On  the  other  hand,  there  is  this 
circumstance  favourable  to  the  contention  of  the  pursuer  in  the 
action,  that  Reid  Street,  at  the  time  when  this  disposition  was 
granted,  was  to  a  certaiu  extent  &n  existing  street.     Nearly  up 
to  No.  3,  and  between  the  west  boundary  of  No.  3  and  Bellfield 
Street,  it  appears  that  Reid  Street  was  then  an  existing  street ; 
whether  actually  causewayed  and  used  I  do  not  know,  but  it 
certainly  was  built  ui>on  to  a  certain  ektent     These  are  the 
peculiarities  of  the  case,  which  it  would  have  been  necessary  to 
consider  a  great  deal  more  seriously  and  elaborately  if  the  case 
had  rested  entirely  on  the  disposition  of  1854 ;  and  if  it  had 
been  so  I  confess  I  should  have  had  very  great  difficulty  indeed 
in  deciding  in  favour  of  the  pursuer  here,  because  of  the  decision 
of  this  Court  in  the  case  of  Free  St.  Mark*s  v.  Taylor,  which  I 
hold  not  only  to  be  a  binding  judgment  u|K>n  us,  but  to  be  a 
judgment  entirely  sound  in  itself,  atad  in  the  principle  of  which 
I  yet  entirely  concur  ;  but  fortunately  for  the  pursuer  the  case 
does  not  depend  upon  the  disposition  of  1854  alone.     The  same 
parties  who  stood  in  the  relation  of  seller  and  purchaser  in  the 
transaction  of  1854  proceeded  in  a  subsequent  period,  1860,  to 
deal  with  other  parts  of  the  property  belonging  to  the  disponers. 
In  1860,  and  with  a  view  to  the  further  acquisition  of  property 
by  the  defender's  father  Mr.  Thomsos,  there  was  a  minute  of 
agreement  entered  into,  dated  in  April  of  that  year,  in  which 
an  arrangement  was  made  for  the  extension  of  Reid  Street  along 
that  line,  or  rather  along  a  line  substituted  for  that  line  which 
is  called  in  the  disposition  of  1854,"  A  line  coinciding  in  range 
with  the  central  line  of  Reid  Street."    Now  the  object  of  this 
agreement  was  to  ensure  that  Reid  Street,  to  the  breadth  of  60 
feet,  should  be  carried  eastward  between  the  two  properties  caUed 
No.  4  and  No.  7.     That  was  the  object  of  both  parties  to  this 
agreement.     For  this  purpose  a  special  arrangement  was  made, 
and  the  line  of  direction  of  the  street  was  varied,  for  instead  of 
being  a  mere  projection  in  a  straight  line  of  Reid  Street  as 
opposite  No.  3,  it  turned  up  to  the  north  to  a  certain  extciit^ 
and  an  interchange  of  ground^  or  rather  a  contribution  of  two 
triangular  pieces  of  ground,  was  made  by  the  parties  respectively 
in  order  to  enable  this  divergence  of  the  street  to  be  carried 
through.     Now  when  the  parties  in  April  1860  were  thus  care- 
fully providing  for  the  extension  of  Reid  Street  between  No.  4 
and  No.  7,  that  is  to  say,  to  the  eastward  of  No.  3,  and  when  Reid 
Street  had  also  been  previously  formed  to  the  westward  of  No. 
3,  it  seems  to  me  impossible  to  contend  that  the  defender  or  his 
father  were  after  that  in  a  position  to  maintain  that  Reid  Street 
should  qot  be  formed  as  it  passes  No.  3,  and  should  not  be 
formed  of  the  same  breadth  as  it  is  both  to  the  west  of  it,  and, 
as  provided  in  the  agreement  of  1860,  to  the  east  of  it.     It  may 
be  represented  perhaps  that  this  agreement  of  1860  construes 
the  disposition  of  1854,  and  I  think  a  great  deal  might  be  said 
in  support  of  that  view,  that  it  construes  the  disposition  of 
1854  so  as  to  impose  an  obligation  on  Mr.  Thomson,  as  the  dis- 
ponee  in  that  deed,  to  submit  to  have  thirty  feet  in  width  taken 
off  his  property  No.  3  for  Reid  Street.     But  whether  that  is  the 
true  view  of  it  or  not,  I  hold  it  at  least  to  be  very  clear  that 
taking  the  disposition  of  1854,  the  agreement  of  April  1860, 
and  ^e  subsequent  disposition  of  December  1860,  by  which  last 
deed  Mr.  Thomson  acquired  the  property  No.  7 — talung  all  these 
together,  the  defender  is  imdoubtedly  placed  under  an  obligation 
to  permit  30  feet  of  his  property  No.  3  to  be  occupied  by  the 
area  of  a  street.     Upon  tiiese  grounds  I  concur  with  your  Lord- 
ships in  the  result  at  which  you  have  arrived.    As  to  the 
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formation  and  caosewaying  of  the  streets,  the  Lord  Ordinary 
has  fonnd  '*  that  the  defender  is  not,  nnder  his  title,  bound  to 
form  or  to  causeway  any  portion  of  the  said  street  excepting  that 
portion  of  Reid  Street  or  Reidvale  Street"  mentioned  in  the 
third  finding,  being  the  portion  which  passes  between  No.  4  and 
No.  7,  and  which  is  regulated  by  the  agreement  of  April  1860. 
I  rather  apprehend  that  the  Lord  Ordinary  meant  here  to  do 
no  more  than  to  find  that  the  titles  do  not  contain  any  obliga- 
tion which  can  be  enforced  against  him  to  causeway  these  streets. 
What  his  obligation  otherwise  may  be  is  a  totally  different 
question.  But  perhaps  there  may  be  some  little  ambiguity  in 
the  mode  in  which  that  finding  is  expressed,  that  he  *'  is  not  in 
his  title  bound  to  form  or  to  causeway,'*  and  it  would  tend  to 
remove  that  ambiguity  if,  in  place  of  the  expression  "  is  not  in  his 
titles  bound,"  we  were  to  express  it,"  is  not  taken  bound  by  his 
titles  "  to  form  and  causeway.  With  that  variation  I  should  be  pre- 
pared to  adhere  to  the  whole  interlocutor,  as  your  Lordships  find. 

The  following  interlocutor  was  pronounced : — 
"22(1  November  1872. — Vary  the  said  interlocutor  in  so  far 
as  to  substitute  in  the  last  finding  for  the  words  '  not  nnder  his 
titles  bound  *  the  words  '  not  taken  bound  by  his  titles  :*  Quoad 
ultra  adhere  to  the  said  interlocutor,  and  refuse  the  reclaiming 
note  :  Find  the  pursuer  entitled  to  expenses  since  the  date  of 
the  said  interlocutor;  allow  an  account,"  etc. 

Act,  Lord  Advocate  (Young),  Q.C.,  Watson,  R.  V.  Campbell ; 
Hamilton,  Kinnear,  and  Beatson,  W.S.  Agents, — Alt  Solicitor- 
General  (Clark),  Q.C ,  Asher ;  J.  and  A.  Peddie,  W.S.  Agtnts,— 
M.  Clerk,  A.KH. 

November  23, 1872. 
second  divisiok. 
Field  and  Allan,  Pursuers^  v.  John   Gordon,  Esq.  of 
Cluny,  Arrestee,  and  Alexander  Aimers,   Principal 
Debtor,  Defenders, 

detention — OhUgcUion — Arrestment — Furthcoming — Under  a  con- 
tract for  work  to  be  done,  payment  was  to  be  made  by  the 
proprietor  to  the  contractor  in  instalments,  upon  the  certifi- 
cate  of  the  proprietor's  architect  that  the  instalments  had 
been  earned  ;  and  in  the  event  of  the  contractor  not  imple- 
menting  his  contract  or  becoming  bankrupt,  damages  were 
stipulated  by  the  proprietor,  who  was  also  to  be  entitled  to 
enter  on  and  complete  the  works  at  the  expense  of  the  con- 
tractor. The  architect  having  certified  that  an  instalment 
was  due,  the  proprietor  forwarded  to  him  a  cheque  for  the 
amount  to  be  paid  to  the  contractor,  which  cheque  the 
architect  returned  to  the  proprietor's  agents,  an  arrestment 
having  been  used  in  his  hands  by  creditors  of  the  con- 
tractor, who  had  become  bankrupt,  and  afterwards  deserted 
his  contract.  A  second  arrestment  having  been  used  in 
the  proprietor's  hand,  held  in  a  furthcoming  that,  as  the 
proprietor  had  put  the  money  beyond  his  control,  he  bad  no 
ground  for  a  plea  of  retention  in  respect  of  the  bankruptcy 
of  the  contractor  and  his  failure  to  implement  his  contract. 

This  action  of  furthcoming  arose  out  of  a  contract  for 
the  erection  of  farm-buildings  on  the  estate  of  Belchester 
in  Berwickshire,  entered  into  between  Messrs.  Skene  and 
Peacock,  W.S.,  on  behalf  of  Colonel  Gordon  of  Cluny,  of 
the  one  part,  and  certain  tradesmen  of  the  other,  of  whom 
the  defender,  Alexander  Aimers,  slater  and  plumber,  was 
one. 

The  conditions  of  the  contract,  so  far  as  bearing  on  this 
case,  were  as  follows : — 

"First,  The  said  .  .  .  and  Alexander  Aimers  hereby  bind 
and  oblige  themselves  and  their  heirs  and  representatives 
whomsoever,  to  execute  and  complete,  in  a  substantial  and 
workmanlike  manner,  the  whole  work  of  every  description 
required  for  the  completion  of  the  said  buildings,  that  is  to 
say,  .  .  .  andthesaid  Alexander  Aimers  the  slater  and  plumber 
work,  all  as  the  said  slater  and  plumber  work  is  described 
and  set  forth  in  the  plans  and  specifications  of  the  said  buildings, 
prepared  by  William  Bickison,  architect,  Kelso.  Second, 
For  which   causes  the  said  W.   F.  Skene   and   Peacock,  as 


taking  burden  on  them  for  the  said  John  CUnrdon,  sgm 
on  the  other  part  that  he  shall  pay,  by  iniitjfclmentit  to  be 
fixed  according  to  the  progress  of  the  work  by  the  said 
William  Dickison,  to  whose  satisfaction  the  said  work  is  to 
be  executed  as  after  mentioned,  the  following  sums  of  money 
as  the  price  of  said  work,  viz.,  .  .  .  and  to  the  said  AlfixsmW 
Aimers  the  sum  of  £310  stg.,  being  the  amount  for  whidi  he 
has  offered  to  execute  the  said  slater  and  plumber  work 
Third,  The  whole  works  shall  be  finished  by  the  respeetiTi 
tradesmen  as  follows,  viz.,  .  .  .  and  the  slater  and  plumber  w«k 
on  or  before  the  1st  day  qf  November  1871,  and  shall  be 
carried  on  and  completed  to  the  entire  satiafaction  of  tlw 
said  William  Dickison.  Fourth,  In  the  event  of  the  said  .  . . 
and  Alexander  Aimers  not  completing  their  respective  poitioai 
of  the  works  by  the  dates  fixed  as  aforesaid,  or  of  the  sud  .  . . 
and  Alexander  Aimers,  or  their  foresaids,  becoming  banknqit 
or  insolvent,  or  being  unable,  from  any  cause,  to  impleaot 
their  respective  obligations  under  this  agreement,  tiie  aud 
John  Gordon  may  enter  into  possession  of  Baid  works,  and  d 
the  material  and  implements  therein,  and  at  the  expenee 
of  the  party  or  parties  not  completing  the  said  works  ai 
aforesaid,  or  who  shall  have  become  bankrupt  or  iBsolveB^ 
complete  the  same  ;  or,  hi  the  option  of  the  said  Jdn 
Gordon,  he  shall  be  entitled  to  declare  these  pvesesti 
void  and  nuU,  in  so  far  as  they  may  regard  such  party  or  psitiei; 
and  the  said  party  or  parties  shall  be  liable  for  the  whole  hm^ 
damage,  and  expense  the  said  John  Gordon  may  sustain  throsgh 
the  failure  of  such  party  or  parties  to  implement  this  ooutraet 
Fiftfi,  All  disputes  or  differences  that  may  arise  during  the  pre* 
gress,  or  at  or  after  the  completion  of  the  works  as  to  the  acas- 
ing  or  intent  of  these  presents,  or  of  the  said  plans  and  8pedfi> 
cations,  shall  be  and  are  hereby  referred  to  the  amicaUe  dedwa 
of  the  said  William  Dickison,  and  his  award  shall  be  final  asd 
binding  on  all  parties.  Sixth,  In  the  event  of  the  said  wnk 
not  being  completed  by  the  dates  aforesaid,  the  party  or  psitiee 
failing  shall  be  bound  to  pay  to  the  said  John  Gordon  the  na 
of  £10  per  week  each,  for  every  week  or  part  of  a  week  after 
the  said  dates  during  which  he  or  they  shall  fail  so  to  oompkke 
the  same,  and  which  sum  or  sums  the  said  John  Gordoa  ahiS 
be  entitleid  to  retain  out  of  the  contract  prices  above  mentionei' 

The  pursuers,  Messrs.  Field  and  Allan,  had  snpjdied 
slates  to  the  defender,  Aimers,  for  this  and  other  contracts 
during  the  year  1871,  the  value  of  which  amounted  to 
£66,  Is.  4d.,  for  which  sum  Aimers  gave  them  his  biD, 
dated  29th  September  1871,  payable  one  month  afler  dtt& 
This  bill  was  dishonoured,  and  on  16th  November  tbey 
raised  an  action  in  the  Sheriff-Court  of  Jedburgh  against 
Aimers,  and  on  the  same  day  arrested  on  the  dependence  in 
the  hands  of  Mr.  Dickison,  the  architect  under  the  contnd, 
to  the  extent  of  £85,  he  having  then  in  his  hands  u 
instalment  ^of  £92,  due  by  his  own  certificate  in  temn  of 
the  contract  to  Aimers. 

Further,  on  20th  November,  thej  arrested  also,  on  t3» 
dependence  of  the  said  action,  in  the  hands  of  Oolood 
Gordon  himself,  and  on  27th  November  they  obtained 
decree  in  their  favour  for,  £66,  Is.  4d.,  with  interest  at 
the  rate  of  5  per  cent,  from  Ist  November,  and  fif 
£2,  4s.  4d.,  being  the  expenses  of  process  and  of  extnot 
In  virtue  of  said  last-mentioned  arrestment  and  theextnet 
decree,  they  raised  this  action  of  furthcoming  against 
Colonel  Gordon,  the  arrestee,  and  Alexander  Aimers,  the 
principal  debtor,  on  the  narrative  that  the  said  Alexander 
Aimers  had  never  made  payment  to  the  pursuers  of  the 
several  sums  contained  in  the  said  biU  and  decree, 
although  he  had  often  been  required  by  the  pursuers  to  do 
so ;  and  that  the  defender,  arrestee,  was,  at  the  date  of 
the  said  arrestment,  justly  addebted  and  resting-owing  to 
the  principal  debtor  the  sum  of  £100  sterling,  and, 
though  required,  he  had  failed  to  make  payment  to  the 
pursuers  thereof,  or  of  such  part  or  parts  thereof  as  ^onU 
satisfy  and  pay  the  pursuers  the  sum  contained  in  the 
said  decree,  with  interest  and  expenses. 
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The  porsaers  pleaded — 

1.  The  defender,  principal  debtor,  being  resting-owing  to  tbe 
pui'sners  the  amount  contained  in  the  said  decree,  witli 
interest  aa  therein  mentioned,  and  the  said  sum  of  £2,  3a.  Gd., 
being  the  expenses  incurred  by  them  in  using  the  said  Arru^t- 
ments,  they  were  entitled  to  decree  of  forthcoming  agaiost 
bim^  tB  concluded  for,  with  expenses.  2.  The  defender,  arrefltee, 
being  addebted  and  resting-owing  to  the  said  Alexander  Aitii^rs 
the  sun  of  £100  sterling,  they  were,  in  virtue  of  said  arrest- 
menta,  entitled  to  decree  of  forthcoming  against  him  om  con* 
dnded  for. 

The  action  was  defeuded  by  Colonel  Gordon,  the 
arrestee,  who  pleaded — 

1.  He  not  being  indebted  to  the  principal  debtor,  and 
the  porsuers*  arrestment  not  having  attached  any  funds  of  the 
principal  debtor  in  his  hands,  he  should  be  assoilzied,  witb 
expenses.  2.  Any  debt  which  might  have  been  due  by  him  to 
Aimers  was  extinguished  by  the  liabilities  and  expenses  in- 
enrred  and  to  be  incurred  by  him  in  completing  the  worka,  and 
tbe  damages  sustained  by  him,  actual  or  pactional,  through  tlit) 
non-completion  by  Aimers  of  his  contracts.  3.  He  was  entitled 
to  retain  any  balance  that  might  be  then  or  ultimately  due  to 
Aimers  to  meet  said  liabilities,  expenses,  and  damages,  and 
could  not  then  be  called  upon  to  count  and  reckon  with  and 
pay  over  any  sum  to  the  pursuers. 

The  grounds  of  these  alternative  defences  of  non-indi;bt- 
edness  and  retention  will  be  best  understood  from  tbe 
following  extracts  from  the  documentary  evidence  pro- 
duced. 

Dickison's  first  certificate  that  an  instalment  was  due 
in  terms  of  the  contract,  was  made  in  a  letter  to  Mt^Bsrs. 
Skene  and  Peacock  in  the  following  terms : — 

"BdvOi^  20ehFeb.  7t. 
"  Crentlemen, — I  have  looked  over  the  works,  and  from  the 
progreas  made  you  may  make  payment  of  the  following  sums  to 
the  different  contractors : — 

*'  To  Mr.  A.  Aimers  for  slater  work  the  sum  of  £50. 
**  The  above  sum  ia  within  the  amount  of  work  done  by  encb, 
"  Which  I  hereby  attest." 

Aimers's  receipt  for  the  said  instalment  was  as 
fcllows: — 

•*  BehUle^  Felby,  1 87 1.— Keceived  from  John  Gordon,  Esq. 
of  Clany,  per  Messrs.  W.  F.  Skene  and  Peacock,  W.S.,  the  sum 
ol  £50  Btg,  to  account  of  contract  price  of  slater,  etc,  work  of 
BelviDe  steading  at  present  being  executed  by  me." 

A  second  instalment  of  £50  was  paid  to  Aimers  in  the 
same  way  on  19th  May,  and  a  third  of  like  amount  oti 
'2l8t  July  1871,  both  through  Mr.  Thomson,  the  tenant. 

On  24th  July  1871,  Dickison  wrote  to  Messrs.  Skene 
and  Peacock : — 

•*An  unexpected  affair  has  occurred  with  the  slater,  Mr. 
Aimers ;  he  haa  become  bankrupt.  I  haVe  not  seen  him  ^inee. 
I  understand  he  is  in  prison  at  Jedburgh. 

'*  I  am  glad  there  is  plenty  of  work  and  materials  for  the 
money  he  has  got.  I  will  thank  you  to  write  and  inform  me 
how  to  proceed  in  the  case.'* 

On  28th  August  1871  he  again  wrote,  ''Aimers  has 
got  out  of  prison  and  begun  work  again.'' 

By  this  time  Messrs.  Field  and  Allan  began  to  press 
for  the  sums  due  to  ihem,  and  to  decline  making  further 
supplies  of  slates  to  enable  Aimers  to  complete  his  con- 
tract except  under  arrangement.  Accordingly  Aimera,  on 
29th  August  1871,  wrote  them  the  following  letter : — 

^Gentn., — Considering  that  you  have  this  day  agreed  to 
allow  me  some  time  to  pay  my  bill  to  you,  I  do  hereby  authorize 
fOQ.  to  Ql^ift  frcnn  the  proprietor  of  BelviUe,  or  his  agent  or 
iMtor,  the  first  instalment  or  instalments  due  to  me  on  account 
of  my  eontract  lor  aUter  work  there  to  the  extent  of  £50  stg.f 
•ad  I  further  anthoriae  you  to  grant  the  necessary  dischaige  for 


the  same  in  my  name,  and  which  shall  be  binding  on  me.— I 
am  yours  truly." 

On  the  same  day  Field  and  Allan  wrote  to  Dickison— 
"Dear  Sir, — Mr.  Alexander  Aimers,  slater,  Ednam,  has  been 
here  to-day  and  made  an  arrangement  with  us  whereby  we  are 
authorized  to  draw  the  first  £50  stg.,  payable  on  his  contract 
for  the  slater  work  of  Belville,  and  as  we  are  given  to  under- 
stand that  you  certify  the  a/c,  would  you  please  send  us  by 
return  of  post  the  name  and  address  of  the  proprietor,  or  fail* 
ing  which,  the  name  of  his  agent  or  factor,  as  we  wish  to  come 
to  an  arrangement.  Until  we  get  this,  our  arrangement  with 
Aimers  is  not  binding.    Your  attention  will  oblige,  yours  truly." 

Dickison  replied — 

*'Kel80,  Sept  ^ISIl. 

"Gentlemen, — I  duly  received  your  note  respecting  Mr. 
Aimers,  and  would  have  answered  it  before  now,  but  was  unable 
to  see  Aimers  sooner^ 

"  He  is  busy  working  at  Belville,  and  should  you  send  on  the 
order  (i.  e.  slates  ordered),  would  soon  be  able  to  get  a  draft, 
which  I  will  give  him  at  once.  I  think  it  is  quite  unnecessary 
to  trouble  the  agents  in  the  matter.  I  will  make  you  aware 
when  I  give  him  the  draft,  and  he  is  agreeable  to  remit  the 
amount  to  you  at  once,  so  that  you  need  not  fear  to  send  on  the 
order  at  once.— I  am,  etc." 

Aimers's  debt  to  Field  and  Allan  having,  towards  the 
end  of  September,  increased,  he  wrote  the  following  letter 
to  Dickison : — 

«  Keho,  28^A  September  1871. 

**  Dear  Sir, — I  hereby  authorize  you  to  retain  in  your  hands 
the  first  instalment  or  instalments  due  to  me  on  account  of  my 
contract  for  slater  work  at  Belville  to  the  amount  of  sixty-six 
pounds  one  shilling  and  fourpence  sterling  (£66,  Is.  4d.  stg.), 
and  to  pay  the  same  on  tny  account  to  Messrs.  Field  &  Allan, 
Leith.— I  am,  etc." 

On  28th  October  1871  Field  and  Allan  wrote  to  Dicki- 
son: — 

**  Dear  Sir, — Our  Mr.  William  Field  was  sorry  he  did  not  see 
you  when  in  Kelso  yesterday,  and  that  he  had  not  time  to  call 
back  again.  Our  object,  however,  in  writing  you  now,  is  for 
the  purpose  of  informing  you  that  Aimers's  bill  for  £66,  Is.  4d. 
falls  due  in  Edinburgh  on  Wednesday,  so  that  he  requires  to 
send  oflF  the  money  to  retire  same  on  Tuesday  at  latest,  and  we 
trust  his  work  will  be  far  enough  advanced  for  you  to  let  him 
have  this  sum  in  time.  Trusting  to  your  doing  so,  we  are,  yours 
very  truly." 

Dickison  replied — 

«  Keho,  Nov.  la,  1871. 

"  Gentlemen,*— In  reference  to  your  note  about  Mr.  Aimers's 
bill,  I  am  sorry  to  say,  that  after  being  at  Belville  yesterday, 
owing  to  wet  weather,  and  being  disappointed  in  not  getting 
slates  enough  to  cover  in  a  portion  of  steading,  I  am  not  in  a 
position  for  a  few  days  to  grant  an  order.  It  may  be  a  fort- 
night yet  before  he  has  money ;  but  you  may  rest  assured  that 
as  soon  as  he  gets  it  you  shall  have  it,  as  I  have  seen  him  to- 
day, and  made  arrangement  for  him  to  have  the  slates  at  once. 
Trusting  you  will  he  able  to  meet  this  affair  for  a  short  time,  I 
am,  gentlemen,  yours  truly.** 

Field  and  Allan  again  wrote  Dickison : — 

*'2dNbv.  1871. 

'*  Dear  Sir,-^We  write  to  say  that  this  is  the  second  time  we 
have  consentied  to  renew  Mr.  Aimers*s  bill,  and  always  with  the 
belief  that  the  money  would  be  forthcoming  in  a  week  or  so, 
but  are  no  further  advanced  than  before.  We  must  now  de- 
cidedly refuse  to  renew  it  again,  and  will  hand  it  to  our  agent 
at  once  for  collection. — Yours  truly." 

On  November  13,  1871,  Dickison  wrote  to  Messrs. 
Skene  and  Peacock  that  an  instalment  of  £92  was  due  to 
Aimers : — 

**  BelvUle  Steading, 

"  Gentlemen, — Some  time  ago  Mr.  Aimers  could  not  get  slates 
to  go  on  with  the  work.  I  oidered  some  for  him  on  my  per- 
sonal responsibility.     It  was  agreed  between   Mr.  Thomaom 
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awl  myself*  vith  Ainurv't  cooient,  that  I  should  get  the  fiivt 
order  Mot  to  me,  to  u  to  pay  for  the  alatet  I  ordered.  He  hai 
now  got  his  vork  veil  forvard,  and  may  receive  £37  on  slater 
vork  of  cottager  £10  on  plaster  vork,  and  £45  on  steading. 
Be  BO  good  as  forward  this  to  me  by  Friday  first,  if  conrenient. 
"  I  am  glad  to  be  able  to  report  good  progress  vith  farm-hoose 
as  vcH  as  the  other  works. — I  am,  gentlemen,  yonrs  tmly." 

Od  NoTember  15  Skeoe  and  Peacock  wrote,  enclodog 
cbeqae  for  £92,  '^  to  be  paid  to  Mr.  Aimers  on  accoont  ci 
contract  pricei*  of  work  at  Belville." 

On  November  16  the  arrestment  above  referred  to  was 
executed  in  Dickison's  hands. 

On  November  17  Dickison  wrote  Skene  and  Peacock, 
retnrning  the  cheqne  f  >r  £92  : — 

**  Gentlemen, — Yonr  order  came  duly  to  hand,  bnt  onfortn- 
Bately  an  arrestment  vas  lodged  on  me  shortly  after  I  got  it  by 
MStasTL  Field  k  Allan.  Mr.  Aimers  intended  to  hare  paid 
them  as  moch  as  he  ooold  after  pacing  vhat  vas  dae  on  the 
work.  I  think  it  is  rather  hard  of  them  to  hare  acted  thns, 
as  a  great  portion  of  the  debt  is  for  slates  lying  dead  stock  on 
his  hands  in  Kelso. 

*'  I  hare  sot  cashed  the  order  yet,  and  will  enclose  it,  so  that 
if  yon  are  free  from  any  arrestment  yon  might  send  the  order 
by  return  to  Mr.  Aimers  himself,  and  I  conld  instruct  him 
what  pajrments  to  make.  Should  yon  not  be  able  to  send  it  let 
me  know  what  to  do.  I  have  a  written  permission  from  Mr. 
Aimers  to  onler  any  materials  and  make  any  payments  I  shall 
see  fit,  which  I  got  from  him  before  ordering  any  slates.  I  think 
he  would  be  willing  to  give  up  all  claim  to  the  contract  and 
finish  it  for  day*s  wages,  as  I  am  certain  there  is  enough  money 
to  finish  the  works.  Be  so  good  as  let  me  know  what  to  do. — 
1  am,  etc.**  i 

Messrs.  Skene  and  Peacock  replied  on  18th  November 
1871 :—  I 

**  Dear  Sir, — We  have  your  letter  of  yesterday.  It  appears 
to  be  an  undecided  question  whether  the  receipt  of  a  cheque 
constitutes  a  receipt  of  arrestable  money.  You  may,  if  yon 
choose,  run  the  risk,  and  if  you  will  send  us  a  letter  agreeing 
to  relieve  us  of  all  responsibility,  and  to  become  yourself  liable 
for  any  claim  Messrs.  Field  &  Allan  may  have  in  viKne  of  the 
arrestment,  we  shall  send  a  cheque  for  £92  direct  to  Mr.  Aimers. 
If  you  do  not  choose  to  undertake  the  risk,  and  we  do  not 
recommend  you  to  do  it,  the  money  must  remain  vith  us  sub- 
ject to  any  right  Messrs.  Field  and  All&n  may  have  to  make  it 
forthcoming  from  you.  But  we  would  recommend  yon  to  get 
Mr.  Aimers  to  come  to  a  settlement  with  them  and  get  the  ar- 
restment  withdrawn. — Yours  truly." 

On  20tb  November  the  arrestment  above  referred  to 
was  executed  in  the  hands  of  Colonel  Gordon ,  the  moitey 
still  remaining  in  the  hands  of  Messrs.  Skene  and  Peacock, 
his  agents,  and  it  was  under  these  circumstances  that  the 
present  action  was  raised. 

Aimers  thereafter  deserted  his  contract,  and  Colonel 
Gordon  was  obliged  to  employ  other  tradesmen  to  com- 
plete the  work.  His  agents,  Skene  and  Peacock,  accord- 
ingly wrote  on  29th  December  1871,  to  the  agent  for  the 
pursuers : — 

"  Dear  Sir, — ^We  think  it  right  to  inform  you  that  Alexander 
Aimers  left  the  country  without  completing  his  contract 
with  Mr.  Oordon.  Serious  loss  aild  damage  have  been  thereby 
occasioned,  and  after  the  works  had  been  stopped  for  a  con- 
siderable time  other  tradesmen  were  employed  to  complete  the 
works  in  terms  of  the  contra^  In  these  circumstances  we  can- 
not admit  that  there  is  anything  attached  by  your  clients* 
arrestments.  On  the  contrary,  Mr.  Gordon  may  have  a  claim 
against  Aimers  on  a  final  settlement." 

And  again  on  4th  January  1872  : — 

"  Furth. :  Field  A  Co,  v.  Qordtm. 

"Dear  Sir, — We  have  received  your  letter  of  this  date, 
returning  draft  contract.  We  have  since  received  from  the 
architect  a  statement  showing  that  the  expense  Mr.  Gordon  has 


been  pat  to  in  oompleting  the  contneft  cvhansts  any  hslaaei 
that  woold  hare  been  due  to  Aimen ;  and  if  to  this  is  added 
the  loss  and  damage  o^easioned  by  the  del»y,  or  the  pensltj 
incurred  under  the  oontrsct,  there  is  a  laige  halanre  due  to  Mr. 
Gordon.  Consequently  nothing  is  attaclifd  by  yonr  dieotf 
anestmenta.** 

The  Lord  Ordinary  (Jenriswoode)  pitmonnoed  tk 
following  interlocutor : — 

«<  Fmds  as  matter  of  fact  (first),  that  the  defender,  Mr.  Aimoi, 
failed  to  complete  his  part  of  the  contracta  between  him  sad 
the  defender  and  arrestee,  Mr.  Gordon,  which  are  set  forth  os 
the  reconl,  and  whereby  be  nndotook  to  execnte  obtain  dais 
and  plumber  work  on  the  farm-steading  of  Belrille,  on  Mr. 
Gordon*s  estate  of  Belchester,  and  the  alater  and  plumber  voik 
of  certain  cottages  which  were  to  be  erected  on  the  farm  of  fid- 
viUe ;  (second;,  that  Mr.  Gordon  has  cooaeqnently  been  oblifed 
to  employ  other  parties  to  complete  the  alater  and  plmdbcr 
work  so  undertaken  to  be  performed  by  Mr.  Aimen ;  and  (thinijb 
that  the  pursuers  have  failed  to  estaUtah  that  any  sum  was,  st 
the  date  of  the  arrestment  founded  on  in  the  summons,  or  ii 
now,  due  by  Mr.  Gordon  to  Mr.  Aimers :  Ther^ore,  and  witk 
reference  to  the  preceding  findings,  diamiascs  the  action,  sad 
decerns :  Finds  the  said  defender  and  arreatee  entitled  to  ex- 
penses, of  which  allows  an  aoconnt,"  etc. 

The  pursuers  reclaimed. 

Authorities  referred  to : — Dickson  r.  Dickson,  Noremher  25^ 
1826, 5  S.  43  (X.E.  40)  ;  Brodieand  Others  (Shirr^rs  Tmstee^r. 
Shirreff,  27th  June  1837,  anU^  voL  ix.  p.  559;  More*s  L» 
tures,  ToL  L  p.  ¥^ ;  Johnston  v.  Bobertaon,  1st  March  1861, 
amity  ToL  zxxiii  p.  335  ;  Kerr  v.  Dundee  Gaa>light  Gompsiif, 
January  18,  1861,  oa/^  vol.  xxxiiL  p.  170. 

At  advising — 


Lord  JrsncB-CLKBX. — ^The  facta  of  this 
enough.     We  have  thia  contract  for  woi^  to  be  performed  be- 
tween the  defender,  on  the  one  hand,  and  certain  tradesmsa  <b 
the  other,  under  which  the  former,  in  caae  of  bankroptey,  ii- 
solvency,  or  failure  to  implement  the  agreement  on  the  psit  «f 
the  latter,  is  authorized  to  enter  into  possession  ol  tiwwQib 
and  complete  the  contract.     On  the  other  hand,  the  oontrMtan 
are  to  be  paid  by  instalments,  and  these  are  to  be  fixed  If 
William   Dickiaon,   the    architect    superintending  the  votfai 
Further,  any  disputes  arising  with  regard  to  the  completiosflf 
the  work  are  to  be  referred  to  the  amicable  decisioii  of  Dieki- 
son,  who  therefore  held  an  independent  position,  so  far  as  tini 
contract  was  concerned.     This  case  refers  to  one  of  the  isstal' 
ments.     A  certain  ainount  of  work  had  been  done  by  Aimo^ 
for  which  Dickiaon  gave  his  certificate.     The  employer  reeof* 
nised  it,  and  the  money,  which  it  certified  to  be  due,  was  ptti 
to  Dickiaon  in  the  form  of  a  cheque,  for  the  purpose  of  boig 
paid  to  Aimers.     It  turns  out  that  Dickiaon  had  had  some  eoB* 
munication  with  the  pursuers,  who  were  creditors  of  Aiw4 
and  not  only  had  they  been  authorized  by  their  debtor  ti 
receive  the  next  instalment,  but  Dickiaon  had  nndertakoi  tbl 
they  should  receive  it,  and  had  encouraged  them  to  make  fi^ 
ther  supplies  of  sUtes  on  the  faith  of  it.     What  took  pbfli 
afterwards  haa  filled  me  with  the  greatest  surprise.     Whiklkt 
cheque  waa  still  in  Dickison's  hands,  the  pursuers  used  ananeit* 
ment  in  his  hands  on  the  dependence  of  an   action  at  Mr 
instance  against  Aimers.     Dickison,  instead  of  paying  over  Ike 
money  to  the  pursuers,  sent  the  cheque  back  to  the  employei'i 
agents,  with  a  request  that  the  money  might  be  sent  direct  to 
Aimers.    The  agents  very  properly  wrote  back  that  the  mooiy 
must  remain  with  them,  subject  to  any  right  Messrs.  Fidd  sid 
Allan  might  have  to  make  it  furthcoming.     I  think  it  dear  thit 
Dickiaon  was  bound,  by  his  own  undertiddng,  to  pay  the  moncf 
to  the  pursuers,  and  also  that  Mr.  Gordon's  agents  received  tiM 
cheqne  back  on  the  same  footing  as  that  on  which  Dickison  had 
'  received  and  held  it.     A  second  arrestment  has  been  used  Iqr 
Field  and  Allan  in  Mr.  Gordon's  hands,  and  this  proceoi  of 
furthcoming  has  been  brought.     In  defence  there  m  no  sttaBfl 
to  say  that  the  instalment  was  not  due.    In  these  cixoomituiM 
the  defence  is  twofold,  or  rather  is  inconsistent.     The  defesdsit 
Gordon,  says  in  the  first  i>Iaoe  "that  he  never  got  hade  ^ 
money,  for  Skene  and  Peacock  did  not  in  that  matter  act  far 
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hint ;  "  and  in  the  second  place  "  that  he  did  get  it  back,  and 
that  he  is  entitled  to  retain  it  in  extinction  of  a  claim  against 
the  common  debtor  for  non-fulfilment  of  his  contract,"  which  is 
preferable  to  the  arrestment  in  his  hands  which  is  now  founded 
upon.  The  defender  was,  however,  bound  to  take  one  or  other 
of  these  views,  and  in  fact  now  takes  the  latter.  And  the  only 
question  is,  whether  he  has  any  claim  of  retention.  I  think  he 
has  not,  for  he  put  the  money  out  of  his  hands  when  the  cheque 
was  sent  to  Dickison,  and  never  received  it  back  excepting  on  a 
footing  which  bound  him,  or  his  agents,  to  hold  it  subject  to  the 
pursuers*  claims.  It  is  not  necessary  for  ns  to  decide  any  abstract 
question  in  regard  to  the  effect  of  arrestment  in  a  contract  like 
this,  in  which  the  price  is  payable  by  instalments.  This  con- 
tract differs,  as  regards  the  rights  of  the  employer,  from  an 
ordinary  mutual  contract  in  which  the  price  is  payable  when 
the  work  is  completed  ;  on  the  other  hand,  an  obligation  to  pay 
by  instalments  does  not  constitute  a  series  of  separate  contracts ; 
and  I  am  not  satisfied  that,  if  before  an  instalment  already  due 
has  been  paid  the  contractors  became  bankrupt,  the  employer 
eoold  not  retain  the  sum,  to  indemnify  himself  for  any  loss 
arising  from  the  non-completion  of  the  work.  It  may  be  that 
in  soch  a  case  the  arresting  creditor  of  the  contractor  could 
only  use  his  debtor's  rights,  and  would  only  attach  them  sub- 
ject to  the  employer's  plea  of  retention.  Whether  the  debtor's 
continuing  obligation  to  complete  the  contract  in  such  a  case 
would  have  that  effect,  we  need  not  decide.  These  questions 
do  not  arise  here.  In  this  case  the  money  was  beyond  the  de- 
fender's controL  Skene  and  Peacock  received  it  back  as  the 
defender's  agents,  but  held  it  subject  to  the  pursuers'  rights 
against  IMckison.  The  second  arrestment  therefore  validly 
attached  it  in  their  hands,  on  the  special  footing  on  which  they 
held  it,  and  the  defence  of  retention  must  be  repelled.  The 
pursuers  are  entitled  to  decree. 

Lord  Ck)WAir. — It  seems  to  me  that  the  circumstances  of  this 
case  exdnde  the  plea  of  retention  altogether.  The  position  of 
Dickison  in  the  contract  admits  of  no  doubt.  He  is  selected  as 
the  person  at  whose  sight  the  work  is  to  be  performed,  and  by 
whom  the  instalments  coming  due  are  to  be  fixed.  I  appre- 
hend that  it  IB  quite  clear  that  the  certificate  or  order  for  pay- 
ment fixed  and  settled  that  Aimers  was  entitled  to  have  a  cer- 
tain sum  paid  for  work  already  performed.  It  makes  no  matter 
in  my  mind  whether  Dickison  was  servant  of  Mr.  Gordon,  or 
■errant  of  Mr.  Aimers.  As  regards  the  matter  in  question  he  was 
sole  judge  under  the  contract.  Thus,  as  regards  his  attempt 
to  gain  some  advantage  to  himself  in  disregard  of  the  previous 
agreement  with  Field  and  Allan,  that  their  bill  should  lie  over 
on  the  understanding  that  he  should  intimate  tq  them  l^he  issue 
of  the  next  certificate :  When  he  tried  to  repudiate  thin,  and  to 
get  the  money  into  his  own  hands,  and  to  ps^y  himself  in  the 
first  place,  he  did  that  which  no  Court  can  sanction. 

Your  Lordship  has  explained  the  position  of  the  money  in  the 
hands  of  Messrs.  Skene  and  Peacock,  who  acted  for  Mr.  Gordon. 
Hie  money  was  in  truth^in  their  hands  earmarked  as  belonging  to 
Aimers.  It  is  said  that  the  arrestment  of  the  10th  November 
was  inept  for  the  purpose  of  attaching  the  fund.  But  what  room 
ia  there  to  plead  retention  when  the  arrestee  hin^self  acknow- 
ledges that  he  holds  for  the  arrester,  to  whom  the  money  had  been 
in  fact  paid  over?  That  arrestment  was  a  very  proper  step  to 
guard  against  diligence  by  other  creditors,  but  cannot  be  per- 
mitted to  give  a  right  of  retentioi^  Yfin^  coul4  i^ot  otherwise 
have  been  pleaded. 

LoBD  Bbvholmb. — I  confess  I  hi^ve  felt  in  this  casje  some- 
what more  difficulty  than  has  been  expressed  by  your  Lordships. 
There  ia  a  large  class  of  contracts  entered  into  between  pro- 
piietoiB  and  tradesmen,  the  basis  of  which  is  payment  by  inslal- 
meuts.  They  are  often  considerable  in  amount,  and  embrace  a 
Iraet  of  time.  In  such  cases  it  is  of  the  last  importance  to  the 
tiadeamen  thatthey  should  be  supplied  from  time  to  time  with  the 
means  for  enabling  them  to  go  on  with  their  part  of  the  ux^dcr- 
taking.  There  can  be  no  doubt  that  as  the  work  progresses  the 
budloidgets  something  added  to  his  estate.  It  was  so  in  this  case 
with  Colonel  Gordon,  and  as  he  got  value  added  to  his  estate  he 
became  bound  to  mi^e  payment  of  certain  instalments.  It  ap- 
peara  to  me  that  whenever  the  architect  had  given  his  certificate 
tiiait  ao  moeh  work  wai  donci  Colonel  Gordon^  on  the  one  hand, 


had  had  his  estate  increased  by  so  much,  and  on  the  other  was 
under  the  distinct  obligation  to  pay  over  to  the  contractor 
the  sum  certified  to  enable  him  to  go  on  with  the  work.  If  he 
withheld  the  money  he  might  thereby  embarrass  his  contractor, 
and  be  himself  the  cause  of  his  ultimate  bankruptcy  during  the 
progress  of -the  contract  undertaken. 

That  is  the  principle  which  distinguishes  all  such  contracts 
from  ordinary  mutual  contracts  when  there  are  no  such  stipu- 
lations as  to  instalments.  A  mutual  is  an  indivisible  contract 
— a  unumquid-  -not  divisible  into  parts.  That  is  the  general  prin- 
ciple which  underlies  the  judgment  in  the  case  of  Johnston 
quoted  to  us.  But  I  think  that  the  Lord  Ordinary's  interlo- 
cutor plainly  bears  on  the  face  of  it  an  indication  of  the  point 
where  he  has  gone  wrong.  It  is  in  the  matter  of  fact.  He  sfiys 
that  Mr.  Aimers  failed  to  complete  his  part  of  the  contract, 
and  that  therefore  Mr.  Gordon  had  to  employ  qther  parties  tO 
complete  the  work,  and  consequently  that  the  pprsuers  have 
failed  to  establish  that  any  sum  was  at  the  date  of  the  arrest- 
ment founded  on  due  by  Mr.  Gordon  to  Aimers.  That,  I  take  it, 
is  a  finding  that  at  the  date  of  the  action  there  was  no  sum  due 
by  Mr.  Gordon.  If  that  is  right,  then  the  Lord  Ordinary's  inter- 
locutor is  justified.  But  it  was  not  so  in  my  opinion.  The 
third  finding  is  not  well  founded,  for  I  think  the  pursuers  have 
not  failed  to  prove  that  any  sum  was  due,  but  on  the  contract 
I  think  they  have  proved  it  very  clearly.  If  the  Jjord  Ordinary 
is  mistaken,  his  whole  judgment  falls  to  the  ground.  For  it 
will  not  do  to  say  that  in  consequence  of  the  contractor's  sub- 
sequent difficulties  the  contract  could  not  be  gone  on  with,  and 
that  therefore  damages  are  due  to  the  defender.  That  has 
nothing  to  do  with  the  performance  of  their  obligation  by  the 
parties  up  to  the  date  of  the  arrestments.  If  Mr,  Gordon  had 
paid  in  virtue  of  the  architect's  certificate,  then  Field  and  Allao 
would  in  all  probability  have  supplied  just  what  was  wanted  to 
complete  the  work,  namely,  more  material. 

It  appears  to  me  that  this  case  is  in  itself  very  clear,  and  that 
it  has  been  overlaid  with  extraneous  matter  which  has  caused 
us  all  the  difficulty.  Gordon  had  in  his  hand  money  due  to  Aimers, 
which  must  be  held  to  have  been  either  paid  to  him  at  the  time^ 
or  to  have  been  held  by  Gordon  or  his  agents  for  his  behoof^ 
mid  must  now  be  made  forthcoming  to  his  arresting  creditors. 

Lord  Neaves. — I  think  there  can  be  qo  doubt  as  to  the 
decision  of  the  case,  and  I  concur  generally  in  the  remarks  of 
your  Lordship  and  Lord  Benholme,  on  the  subject  of  contracts, 
with,  however,  a  certain  reservation.  I  am  not  prepared  to 
say  that  a  sum  ipay  not  be  due  as  an  instalment  under  9^ 
contract  of  this  kind,  and  yet  be  retainable. 

In  the  present  case  there  is  no  doubt  that  the  sum  was 
prima  fade  due,  and  ought  tq  have  been  paid.  But  in  certain 
circumstances  an  employer  might  be  entitled  to  say,  '*  I  see  that 
there  is  something  wrong,  and  I  am  nqt  bound  tq  pay."  An 
arrester  or  assignee  is,  I  conceive,  in  the  same  position  as  the 
original  contractors,  and  the  employer  might  be  entitled  to  say, 
"  I  foresee  the  bankruptcy  of  the  principsJ  coming,  and  I  must 
protect  myself."  But  I  think  the  nature  of  the  present  case 
renders  it  unnecessary  to  define  the  circumstances  in  which 
such  plea  of  retention  could  be  sustained.  The  money  here 
was  appropriated  to  the  contractor.  The  employer  had  set 
aside  the  sum,  and  sent  it  to  his  agent  to  be  paid  to  Aimers. 
There  was  nothing  at  the  time  to  justify  retention,  and  the 
employer  had  no  intention  of  retaining  it.  But  then  comes 
the  very  questionable  conduct  of  Dickison,  the  bearing  of 
which  Messrs.  Skene  and  Peacock  saw  very  well  from  the 
beginning.  It  can  in  nowise  raise  up  again  a  right  of  reten- 
tion in  Mr.  Gordqn.  The  money  was  clearly  appropriated  tp 
Aimers,  and  his  arresting  creditors  must  now  get  it. 

The  Court  accordingly  recalled  **  the  interlocutor  comr 
plained  of,  and  decerned  in  terms  of  the  conclusions  of  the 
Summons." 

Act.  Marshall,  Lees;  David  Hunter,  S.S.C.  AgenL—AU. 
Thoms,  Hunter;  W.  F.  Skene  and  Peacock,  W.a  AgenU. 
— R.  Clerk.  H.J. 
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SXCOSTD  DIVISION. 

JiUiES  SixcLAiB  of  Forss,  Appellant^  r.  Tue  Lord  Adto- 

GATE,  for  the  C0MMI£SI05EBB  OF  HeB  MaJKSTT'b  WoODS 

A3CD  FoBESTSy  Rt$pondent. 

MarcJys*^  Mrai(^mt/ig  of—lndonngSUtute  1669,  c  Vl—Htid 
that  in  a  straightening  of  marches  under  the  Act  1669,  c. 
17,  the  Sheriff  or  his  substitate  most  personally  visit  and 
inspect  the  ground. 

Circumstances  in  which  an  application  for  straightening  of 
marches  was  dismissal  in  respect  of  the  undue  expense  pro- 
posed to  be  incurred  when  compared  with  the  value  of  the 
lands  to  be  fenced. 

This  was  ao  appeal  from  tbe  Sberiff-coart  of  Caithness 
against  the  judgment  of  the  Sheriff  in  a  petition  for 
straightening  of  marches  brought  at  the  instance  of  the 
Ijord  Advocate,  acting  for  the  Commissioners  of  Her 
Uajesty's  Woods  and  Forests,  against  Sinclair  of  Forss. 

The  petition  set  forth — 
"•  That  an  Act  of  the  Scottish  Parliament,  passed  in  the  year  1661, 
bUer  alia  J  'statuts  and  ordaines  that  wher  indosours  fall  to  be 
upon  the  border  of  any  person's  inheritance,  the  next  ailjacent 
heritor  shall  be  at  equal!  paines  and  charges  in  building,  ditch- 
ing and  pUuting  that  dyk  which  parteth  their  inheritance,  and 
reoomends  to  all  lords,  sheriffs,  and  bailies  of  regalities,  Stewarts 
of  stewartries,  and  justices  of  peace,  bailies  of  burroughs,  and 
other  judges  whatsoever,  to  see  this  Act  put  in  execution, 
and  to  grant  prooesse  at.  the  instance  of  the  partie  damnified 
and  prejudged,  and  to  see  them  repaired  after  the  form  and  tenor 
of  this  Act  above  written  in  all  points.' 

**  That  by  another  Act  passed  in  the  year  1669,  entituled,  <  Aot 
anent  inclosing  of  ground,'  it  is  '  statute  and  ordained,  that  when- 
over  any  person  intends  to  enclose  by  a  dyke  or  ditch  upon  the 
march  betwixt  his  lands  and  the  lands  belongiug  to  other  heri- 
tors contiguous  thereunto,  it  shall  be  leisome  to  him  to  require  the 
next  sheriisrs  or  bailies  of  regalities,  Stewarts  of  stewartries,  jus- 
tices of  peace  or  other  judges  ordinary,  to  visit  the  marches 
alongst  which  the  said  dyke  or  ditch  is  to  be  drawn,  who  are 
hereby  authorised,  when  the  said  marches  are  uneven  or  other- 
wise incapable  of  ditch  or  dyke,  tq  adjudge  such  parts  of  the  one 
or  other  heritor's  grounds  as  occasion  the  inconveniency  betwixt 
them,  from  the  one  heritor  in  favours  of  the  other,  so  as  may 
be  least  to  the  prejudice  of  either  party,  and  the  dyke  or 
ditch  to  be  made  to  be  in  all  time  thereafter  the  cou^mon  march 
betwixt  them,  and  the  parts  so  adjudged  respective  fron^  the 
one  to  the  other,  being  estimat  to  the  just  avail  and  compensed 
jtro  tanto,  to  decern  what  remains  uncompensed  of  the  price  to 
the  party  to  whom  the  same  is  i^anting ;  and  it  is  hereby  de- 
clared that  the  parts  thus  adjudged  hine  mde  shall  remain  and 
alnde  with  the  lands  or  tenandries  to  which  they  are  respec- 
tive adjudged,  m  parts  ^nd  pendicles  thereof  in  all  time 
comings' 

**  That  the  several  Acts  before  recited  are  ratified  by  another 
Act  of  the  Scottish  Parliament,  passed  in  the  year  1685,  en- 
tituled, *  Act  in  favour  of  Planters  and  Indosers  of  Ground.' 

**  That  the  Crown  is  proprietor  of  the  lands  of  Scrabster  in 
the  parish  of  Thurso,  in  the  county  of  Caithness,  the  said  lands 
being  under  the  administration  of  the  Conmussioners  of  Her 
Majesty's  Woods,  Forests,  and  Land  Revenues. 

"That  the  said  lands  of  Scrabster  are  for  some  extent 
bounded  by  the  lands  of  Holbomhead  in  the  same  parish,  the 
property  of  James  Sinclair,  Esquire  of  Forss,  the  respondent. 

*'  That  along  a  part  of  the  boundary  bjptween  the  lands  of 
Scrabster  and  Holbomhead,  vi^,  from  the  end  of  the  march 
already  erected  near  the  mansion-house  and  garden  of  Scrab- 
ster, to  the  north  end  of  the  march  between  the  respective 
estates  near  the  houses  presentiy  occupied  by  the  officers  of 
Her  Majesty's  customs,  there  has  not  b^n  any  fence  erected, 
and  in  consequence  trespasses  from  the  one  side  to  the  other 
are  frequentiy  committed. 

"  That  portions  of  the  said  boundary  are  crooked  and  uneven, 
as  will  appear  from  a  plan  herewith  x>roduced  on  which  the 
boundary  is  marked  by  a  red  line,  and  the  petitioner  is  de- 
■iroos  of  having  the  same  straightened,  and  to  have  a  sufficient 


march  fence  erected  upon  the  whole  line  of  boundary  not  al- 
ready fenced,  and,  from  the  nature  of  the  groand,  he  suggesti 
that  the  most  suitable  would  be  a  strong  wire  fence.* 

The  prayer  of  the  petition  wasacooidingly  as  fonows:— 

^  May  it  therefore  fdease  your  Lordship  to  grant  warrant  for 
service  of  this  petition  upon  the  re^wndent,  and  thereafter  to 
remit  to  Mr.  George  Brown,  tacksman  of  Watten,  or  such  other 
person  or  persons  as  your  Lordship  may  appcnnt^  to  report  npot 
the  proper  line  of  march  between  the  lands  of  Scrabster  sad 
Holbomhead  respectively,  where  not  already  fenced,  and  upoi 
an  estimate  of  the  just  vidne  of  the  parts  to  be  adjudged  n- 
spectively  from  the  one  heritor  to  the  other,  and  to  decern  ii 
favour  of  the  party  from  whom  shall  be  taken  land  ol  more 
value  than  the  other,  for  any  excess  of  valae  whidt  may  be 
found  to  be  taken  from  such  party ;  and  thereafter  to  find  thst 
the  most  suitable  fence  to  be  erected  on  the  whole  line  is  s 
strong  wire  fence,  or  such  other  fence  as  may  be  reported  hj 
the  said  George  Brown  or  the  other  person  or  persons  to  bi 
named  by  your  Lordship,  and  to  ordain  the  same,  or  snch  other 
fence  as  your  Lordship  may  find  to  be  most  soitable  to  be  erected 
at  the  mutual  expense  of  the  parties,  and  for  that  purpose  to 
authorize  contracts  to  be  entmd  into  under  yoor  Lordship'i 
sanction,  and  thereafter  to  decern  against  the  respondent  for 
one-half  of  the  whole  expense  of  sudi  erection,  and  inddentd 
thereto,  and  to  find  the  respondent  liable  in  the  expenses  of  pra- 
cess ;  or  to  do  otherwise  in  the  premises  aa  to  yoor  Locd^ 
shall  seem  meet." 

No  objection  was  stated  to  the  competency  of  the  ap- 
plication, and  the  Sheriff  accordingly  remitted  to  Mr.  Browa 
as  proposed  to  report  upon  the  "  proper  line  of  march  be- 
tween the  lands  of  Scrabster  and  Holbornhead  respec- 
tively where  not  already  fenced,  and  upon  an  estimate  of 
the  jost  value  of  the  parts  which  maybe  adjudged  reBpe^ 
tively,  from  the  one  heritor  to  the  other,  all  as  craTed,"  and 
reserved  consideration  quoad  ultra. 

Mr.  Brown  made  his  report,  and  Mr.  Sinclair  thereafter 
put  in  this  note  of  objections  to  it — 

'*(1.)  Because  the  lino  of  march  suggested  by  the  repoitff 
was  in  no  sense  a  straightening  of  the  march,  but  made  quite  i 
number  of  zigzags ;  (2.)  because  the  report  proposed  to  set  the 
fence  in  positions  where  year  after  year  it  will  be  broken  dovi 
by  landslips ;  (3.)  because  the  extent  of  march  proposed  to  be 
fenced  inferred  a  cost  totally  out  of  proportion  to  the  Tslue  of 
the  land  to  be  fenced  ;  and  (lastly),  because  the  report  pre- 
pose4  to  leave  with  the  ohjector,  at  least  at  one  pointy  a  peei 
of  ground  so  iiarrow  and  so  surrounded  by  the  proposed  nev 
fence  and  by  an  existing  old  one,  as  to  be  useless.  ** 

The  Sheriff-substitute  (Bussell)  pronounced  the  fioUoinng 
interlocutor,  19th  Feb.  1872  :— 

**  Having  resumed  consideration  of  the  proceedings,  and  heird 
parties,  repels  the  objections  stated  by  the  respondent  to  tiie 
report  No.  9 ;  Approves  of  the  line  of  boundary  laid  down  is 
the  report,  and  relative  plan  and  certificate,  and  of  the  pnh 
posed  interchange  of  portions  of  ground,  as  specified  in  said  eer 
tificate  and  report,  and  of  the  estimate  resulting  in  equahsatioi 
of  value :  Further,  approves  of  the  description  and  character  of 
fence  to  be  erected,  and  ordains  the  same  to  be  erected  foitk- 
with :  Ap|>oints  the  petitioqer  to  lodge  draft  of  the  reqoiiite 
contracts  for  the  execution  thereof,  after  being  approved  of  bj 
the  Court,  preparatory  to  the  completion  of  the  work  :  Beserrei 
all  questions  of  expenses,  and  decerns. 

'*  yote^ — ^^he  character  of  the  ground  admittedly  has  rendered 
it  a  matter  of  great  consideration  and  difficulty  to  snggaet  as 
effective  and  desirable  line  of  march.  But  the  exigencies  of 
the  case  have  obviously  been  dealt  with  by  the  reporter,  after 
hearing  especiaUy  what  could  be  urged  by  the  respondent  io 
regard  thereto ;  and  there  appesjs  to  be  no  valid  ground  for 
doubting  that  the  reporter  has  suggested  the  best  line  whiek 
can  in  the  circumstances  be  adopted." 

The  Sheriff  (Thorns)  adhered  on  appeal.     Mr.  Sinclair    i 
appealed  to  the  Court  of  Session, 
It  appeared  that  the  lands  of  Scraheter  belonging  to  the 
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Crown,  so  far  as  sought  to  be  fenced  from  those  of  Mr. 
Sinclair,  consisted  of  a  long  brae  face  extending  roand 
part  of  Scrabster  Harbour  and  Bay  ;  that  the  annual 
value  of  this  piece  of  ground  amounted  to  only  two  or  three 
pounds  sterling  annually  ;  that  the  Crown  anticipated 
feuing  it  for  building  purposes,  and  were  consequently 
desirous  of  having  it  fenced.  On  the  other  hand,  it  ap- 
peared that  Mr.  Sinclair's  property  of  Holbomhead 
Btretched  inland  from  this  narrow  strip  of  cliff  or  brae,  and 
that  there  existed  a  substantial  farm-dyke  on  Mr.  Sinclair's 
property  running  parallel  to  the  march  at  a  distance  of  not 
more  than  50  yards  therefrom,  and  that  he  was  quite 
satisfied  with  that  fence  so  far  as  he  was  concerned ; 
that  the  value  of  his  land  between  his  fence  and  the  pro- 
per march  was  also  only  some  two  or  three  pounds  a  year, 
while  the  cost  of  the  fence  proposed  would  amount  to  about 
£80  or  £100. 

The  appellant  accordingly  argued  that  (1.)  the  case  did 
not  come  under  the  Scotch  Act  referred  to ;  (2.)  the  fence 
ordered  was  quite  inappropriate  to  the  subjects,  and  the 
cost  involved  in  its  erection  disproportionate  to  their  value ; 
(3.)  the  application  was  incompetent,  because  not  for  the 
mutual  advantage  of  the  parties  ;  and  concluded  by  sug- 
gesting another  less  expensive  and  more  suitable  line  of 
fence. 

Authorities  cited  : — E.  of  Cassillis  v.  Paterson,  28th  Feb. 
1809,  F.C. ;  E.  of  Peterborough  v.  Garioch,  1784,  M.  10497, 
and  Penman  v.  Douglas,  1739,  M.  10481. 

At  advising — 

Lord  Oowan. — The  Crown  has  thought  fit,  founding  upon 
the  Statutes  which  are  referred  to  in  the  applicatioD,  to  present 
this  petition  to  the  Sheriff  of  Caithness  for  straighting  of 
marches.  1  think  it  is  material  to  observe,  first  of  all,  what 
the  terms  of  these  Statutes  are.  The  first  is  that  of  1661, 
which  says  that  "  where  inclosures  fall  to  be  upon  the  borders 
of  any  person's  inheritance,''  the  next  adjacent  heritor  shall  be 
at  equal  pains  and  charges  in  building,  ditching,  and  planting 
that  dyke  which  parteth  their  inheritance,  and  recommends  to 
an  Lords,  Sheriffs,  and  so  forth,  to  see  this  Act  put  in  execu- 
tion* The  second  Act,  which  was  passed  in  1669,  provides 
that  whenever  any  person  intends  '*  to  inclose  by  a  dyke  or 
ditch  upon  the  march  betwixt  his  lands  and  the  lands  belong- 
ing to  other  heritors  contiguous  thereunto,"  it  shall  be  leisome 
to  him  to  require  the  next  Shenfib  or  other  officers  *'  to  visit  the 
marches  "  alongst  which  the  said  dyke  or  ditch  is  to  be  drawn, 
who  are  hereby  authorised,  when  the  said  marches  are  uneven 
or  otherwise  incapable  of  ditch  or  dyke,  to  adjudge  such  parts 
of  the  one  or  other  heritor's  grounds  as  occasion  the  incon- 
veniency  between  them,  from  the  one  heritor  in  favour  of  the 
other.  I  have  great  difficulty  in  thinking  that  this  is  a  case 
which  falls  within  these  Statutes  at  aU.  1  do  not  wish  to  lay 
down  positively  that  this  is  not  a  case  falling,  in  some  of  its 
aspects,  within  the  Statutes.  At  the  same  time,  I  think  this 
is  a  case  of  a  very  remarkable  nature — it  has  more  the  appear- 
ance of  an  attempt  to  have  an  artificial  boundary  run  along  the 
whole  of  the  march  between  these  two  properties,  when  there 
is  a  natural  boundary  sketched  by  the  hills,  clearly  marked  out, 
than  that  of  a  proper  straighting  of  marches.  If  it  had  been 
stated  that  at  particular  parts  there  was  danger  of  trespass  on 
account  of  the  want  of  inclosures,  it  might  have  been  compe- 
tent to  have  asked  a  dyke  or  ditch  to  be  made ;  but  that  has 
not  been  said  to  be  the  case  except  in  one  small  part  of  this 
property  towards  the  south  of  the  boundary.  But  apart  from 
that,  although  I  think  it  is  a  consideration  that  one  cannot 
keep  ont  of  view  in  judging  how  we  are  to  dispose  of  this  appli- 
eation,  I  think  the  prayer  is  inconsistent  with  the  Statute.  I 
do  not  think  that  under  an  application  of  this  kind — at  least  I 
can  find  no  authority  for  it — ^it  should  be  an  application  to  the 
Sheriff  to  remit  to  a  particular  party  to  go  and  report  upon  the 
boundaries  and  upon  the  values  of  the  several  -portions  of 
gitmnd  which  should  be  exchanged  with  a  view  to  the  adjust- 
ment of  a  ioitabto  march.    Such  a  process  has  for  its  object 


rather  a  forced  excambion  as  between  these  two  parties  of  par- 
ticular portions  of  their  estates,  and  this  is  not  the  object  or 
purpose  of  either  of  the  Statutes.  The  proper  appb'cation 
under  the  Statute  is  that  the  Sheriff  or  Judge-Ordinary  shall 
visit  the  ground,  and  in  presence  of  the  parties  consider  what 
particular  parts  ought  to  be  given  to  the  one  and  to  the  other, 
and  what  dyke  or  ditch  it  was  necessary  to  have  in  order  to' 
prevent  trespassing  from  one  side  to  the  other  of  the  march. 
Now,  here  the  application  is  not  to  visit,  and  in  point  of  fact 
the  Sheriff  never  did  visit  these  premises :  because  the  Sheriff- 
Substitute  says  he  was  acquainted  with  the  district  in  a  sort  of 
general  way,  just  as  we  are  all  acquainted,  I  suppose,  with 
districts  which  we  have  traversed  or  occasionally  seen ;  and  the 
Sheriff-Principal  says  he  has  the  same  kind  of  general  know« 
ledge.  In  these  circumstances,  the  parties  have  di8])en8ed  with 
that  which  1  apprehend  to  be  at  the  basis  of  every  application 
of  this  kind.  It  is  well  known  that  prior  to  the  Statutes, 
under  which  this  application  is  made,  the  way  in  which  boimd- 
aries  were  marked  out  and  trespasses  prevented  was  by  a  per* 
ambulation  of  the  march  by  the  Sheriff,  with  a  jury  accompany^ 
ing  him,  who  adjudicated  upon  the  line  of  march  that  ought  to- 
be  fixed  as  the  true  boundary ;  and  I  am  not  aware  that  ther^ 
ever  was  a  judicial  straighting  of  marches  otherwise  cairied 
through,  where  the  parties  were  not  consenting,  than  by  the 
Sheriff  visiting  the  ground  under  a  legal  perambulation.  That 
has  now  been  superseded  by  the  statutory  procedure;  but, 
unless  expressly  dispensed  with  by  the  parties,  the  Statute 
plainly  requires  that  there  should  be  a  visitation  of  the  ground 
on  the  part  of  the  Sheriff,  as  the  first  step  in  a  process  of  this 
kind — and  for  this  good  reason,  that  when  he  goes  to  the  ground, 
and  has  the  parties  there,  he  can  judge  for  himself,  and  deter- 
mine whether  or  not  there  is  any  need  for  an  extended  march 
wall  of  the  expense  that  is  proposed  here  to  be  incurred,  or 
whether  at  some  particular  paj*ts  of  the  march  there  may  not 
be  a  sufficient  natural  fence  to  dispense  with  that  altogether. 
In  the  opinions  that  were  delivered  in  the  case  of  Stewart  v. 
Strang  these  principles  were  clearly  laid  down.  The  original 
jurisdiction  was  recognised  to  be  in  the  Sheriff,  whose  judgment, 
after  inspection  as  to  the  boundaries,  will  be  held  conclusive, 
unless  it  be  shown  that  justice  will  not  be  done  by  adopting 
the  line  which  the  Sheriff  has  thought  necessary.  Here  a  dif? 
fcrcnt  course  has  been  followed.  I  wiU  not  say  that  Mr.  Sinclair- 
is  devoid  of  fault  in  not  taking  the  proper  defence,  because  he 
seems  to  have  gone  along  with  the  Crown  to  some  extent  in 
approving  of  the  manner  in  which  the  case  has  been  treated ; 
but  ultimately  it  comes  to  this,  that  a  most  expensive  wall 
or  march  dyke  is  recommended  by  the  Reporter,  which  is  to 
cost  about  £70  or  £80.  And  then,  when  you  look  at  the  line 
of  dyke  which  the  Reporter  has  said  to  be  the  proper  boundary, 
you  find  what  Mr.  Sinclair  justly  contends  for — that  he  has 
put  the  dyke  in  such  a  iK)sition  as  really  to  leave  between  it 
and  the  old  wall  which  encloses  Mr.  Sinclair's  property  a  mere 
triangular  piece  of  ground  that  would  be  of  no  use  at  aU.  |- 
think  the  proposed  line  is  also  open  to  the  objection  whicli  has 
been  alleged,  viz.,  that  its  effect  will  be  to  cut  off  unnecessarily 
a  good  deal  of  ground  on  the  north  side  of  Mr.  Sinclair's 
estate. 

Ui)on  the  whole,  and  without  going  into  this  case  further 
than  is  necessary  to  see  how  the  case  should  be  disposed  of, 
my  opinion  is  this,  that  this  was  a  wrong  application  from  the 
first,  but  that  Mr.  Sinclair  was  wrong  in  not  having  objected  to 
it;  and  then,  in  the  second  place,  looking  at  the  pieces  of 
ground  that  are  proposed  to  be  exchanged,  the  exx)ense  of  this 
wall  is  so  great  that  we  are  entitled,  under  the  authority  of 
the  decisions  to  which  reference  was  made,  to  consider  whether 
it  is  a  march  that  ought  to  receive  judicial  sanction.  Giving 
effect  to  the  principles  which  I  thipk  led  the  Court  in  qther 
cases  of  this  kind,  I  am  of  opinion  that  we  should  dismiss  this 
application  altogether;  and  with  reference  to  expenses  your 
Lordships  will  say  what  ought  to  be  done.  The  parties  will 
probably  come  to  see  the  good  sense  and  reason  of  unitiqg 
together,  and  leaving  it  to  somebody  or  other  to  regulate  in 
a  more  sensible  way  the  march  between  these  two  properties. 

Lord  Bknholmb  concurred. 

Lord  Nravss. — I    concur.      This  is  a  matter  of  delicacy. 
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wUk  tfaieae  AiSO  an  VMfoI  Acta  4a  Ike  mm  kjwl, 

lk»  iciKr.  T'>  efl«ip«i  a  aaa  with  a  flBaH  fmifffttsj  to  fm 
■»  CT^yiiiMire  fiHKcs  Bjj  oftea  be  rvia  V>  kia ;  avi,  4a  tke  4«her 
baad*  a  ma  vislh  a  jataZl  tgijpgft^  mukj  eamm  great  aaaoTaaee 
liy'  mimdmmlj  m^^am^  ^a^m^nM  aad  f «««■  to  be  Bade  in  thii 
mf ,  wbea  tkete  k  ao  real  reama  for  tbea.  I  do  aoi  n j  tbat 
fhiVi  aa J  M«  be  eaws  wlMin;  it  k  poaabfa  to  eaqtiof  otken  to 
anittiM  Sberxff  ia  w\uX  be  does;  bat  I  tbiak  we  shoald  keep 
U  tbe  words  of  tbe  il^tatate  ia  tbe  fin*  place,  wbicb  aadto- 
RKS  tb«  p«tf  wIm  waafii  to  cadoaeaad  to  get  groand  made 
' ;  aad  oazf OTB  for  tbe  pajyaae  to  do  wbat  tbe  Statute 
,  aad  tbat  k  to  Rqoire  tbe  .Sberxff  to  ^mX  tbe  grooad, 
a»  aa  to  «e  dL  He  aaj  afterwards  take  adviee  of  aa j  kiad, 
bat  be  ooi^  if  poaoble  to  risit  tbe  grooad,  as  it  koaljiatbat 
wsf  tbat  we  eaa  ^ei  a  jadgBient  cotitled  to  tbe  wei^bt 
vloek  ooi^  ahrajs  to  be  girca  to  it.  We  caaaot  look  at  tbe 
mmmA  »miwdwtM,  aad  eaa  oolj  get  Tagae  deecriptioas  of  it, 
bat  tbe  fiberifTs  re|wrt  of  bk  ristattoa  oogbt  to  be  tbe  recorl 
of  tbe  trae  state  of  tbiagi,  aad  it  wiD  tbea  bave  its  dae  use  azfed 
aatboritj.  Here  we  are  perfcctlj  belpUas  ia  tbat  respect,  aad 
an  we  h^re  to  gnide  us  u  tbe  report  of  Mr.  Browa,  wbo  was 
■MBiaated,  I  tbiok,  bj  tbe  panoer,  bu  aaoie  beiag  pot  iato 
tbe  petitioa.  I  do  aot  tbiak  tbat  k  a  proper  waj  of  proceed- 
tag,  la  tbk  ease,  alsc^  tbere  appear  to  be  grooads  for  bold- 
iagtbattbkkabooadaryiriiere  it  k  niaiioos  to  require  a  aiarcb- 
djke  to  be  erected.  Tbere  are  i^aces  wbere  tbete  are  aatoral 
booodaries  wbicb  reader  tbat  iiiini'Kssiiy ;  aad  ahboag^  tbe 
Bare  ezteoi  of  a  boaadary  wiD  aot  sapcfsede  tbe  mtcsaitj  for 
aa  cadosore  wbere  tbere  maj  be  daager  of  trespasring,  tbk  k 
ooi  a  case  ia  wbidi  tbete  k  aoj  reasoaable  grooad  for  expeci- 
iag  tbat  reaoH  ia  aaj  iajorioas  degree.  I  will  aot  saj 
bow  far  aa  eaclosore  bmj  not  be  ri^t  at  sooie  points  bere^ 
bat  1  tbiak  tbe  partica  eaa  arrange  tbat  tbemsdres  witboot 
pottiag  ia  operatioo  tbese  old  statotea,  wbicb  appaar  to 
bare  been  deMgnad  for  a  totall j  different  matter,  and  intended 
to  be  carried  oot  in  a  dilTereat  way  from  tbat  wbicb  baa 
been  adopted  bare.  Tbe  Sberiff  k  sud  to  bare  known  tbeae 
proper  ties,  m»  be  bad  been  prerioosl  j  tbere.  Tbat  does  not  sig- 
aif  J,  if  be  did  not  apply  hk  mind  to  the  special  question  at  ksoe 
between  tbe  parties.  Qntbesegronndslthinkweabooldrefaae 
tbe  application. 

LoKD  JrmcK-CLKUL — I  am  entirely  of  tbe  same  opinion. 
I  qnite  agree  that  the  Sheriff,  in  following  oot  the  Statote,  if 
it  api4ied,  ought  to  bare  gone  himself  to  the  ground,  and  to 
bare  acted  upon  bk  own  judicial  persuasions;  but  I  am  in- 
clined to  think  that,  apart  from  that  altogether,  thk  applica- 
tion ought  nerer  to  bare  been  presented,  and  ought  not  now  to 
be  entertained.  I  hare  no  notion  that  the  prorisions  of  the 
Statute  could  apply  to  a  rocky  strip  of  ground  along  the  sea 
shore,  such  as  this,  or  that  the  expense  that  k  proposed  for  the 
erection  of  thk  fence  k  at  all  legitimate.  I  find  that  the  prayer 
of  the  petition  k  to  thk  effect — after  praying  that  the  respective 
portions  of  ground  which  are  found  to  belong  to  either  party 
should  be  adjudged  respectirely  from  one  heritor  to  the  other, 
it  then  proceeds  in  thk  way, — "  and  thereafter  to  fiod  that  the 
most  suitable  fence  to  be  erected  on  the  whole  line  k  a  strong 
wire  fence,  or  such  other  fence  m  may  be  reported  by  the  said 
George  Brown,  or  the  other  person  or  persons  to  be  named  by 
your  Lordship.**  Now,  thk  strong  wire  fence  k  to  be  erected 
for  the  purpose  of  clearing  the  boundary  between  patches  of 
ground,  the  ralue  of  which  amounts  altogether  to  two  guineas 
a-year,  and  the  expense  of  it,  according  to  the  estiipates,  k  to 
be  between  £70  and  £80.  I  think  that  it  k  absolutely  out  of 
the  question,  and  therefore  I  think  we  ought  to  dismiss  thk 
i^iplication. 

The  Court  accordingly  •*  sustained  tbe  appeal,  altered 
the  judgment  complained  of,  and  dismissed  tbe  applica- 
tion." 

Act.  Millar,  Q.C.;  O.  L.  Sinclair,  W.S.  Agent— AU,  Solicitor- 
General  (dark),  <J.C.,  Irory;  Donald  Beith,  W.S.  AgenL— 
L  CfUrk,  H.J. 
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Waxixa  MoKKAT,  Pitrmer,  r.  Jomi  Alulx  and  Othen, 

Defemkn. 

i&/Mirs£«M— ?:4»i^nef.^53  Smm-mvy Proe^wl^re Act,l9ii) 
aacf.  35^1  a*i  3  WHL  IF.  €,  6S,  [Day  Tntpam  Act)  secL  11 
— ^A  cooapiaiat  wa^  preaeotad  to  a  Jastice  of  the  Peace  nadif 
tbe  Soaaaary  PjPKcdare  Act,  ISM,  aettiag  forth  that  t 
persoa  bad  eaatrareaed  tbe  Day  Trespasa  Aet^  in  so  far  a^ 
two  days  prerioos  t>  tbe  eo^plaiat^  be  had  anlawfollj 
catered  a  eertaia  plantasina  ia  panoit  of  game,  and  on  beiag 
required  to  gire  bk  aaaM  aad  place  of  abode,  had  refused  to 
gxre  bk  real  aaae  sttl  abode.  Tbe  Justice*  withoot  requiring 
iaf ormadoa  oa  oadi  tbat  tbe  penoa  was  likdy  to  absooni 
as  required  by  tbe  llth  aeetioa  of  the  Day  Trespau  Act, 
but  proceediag  ocdy  oa  aa  oath  of  rcrity  to  the  statemeotf 
containel  in  the  eoiaplaiat,  graated  warraat  for  hk  imnu>A\»^ 
apprehension,  on  which  the  person  was  apprehended.  HM 
that  aa  actioa  of  daaiagea  for  wroagfnl  ^iprdienaioa  agaiait 
tbe  police  eoostablea  who  apprebeaded  him,  and  the  agent  faj 
whose  ittstmctioBS  they  were  said  to  bare  acted,  waa  ex- 
cluded bj  tbe  35th  sectiaa  of  the  Sommafy  Procedure  Ad, 
ia  respect  that  the  action  was  aot  commenced  within  tws 
months  after  the  ^^rebeasioa. 

Thb  trustees  of  the  Earl  of  Fifo  pfesented  a  oompbuot 
under  tbe  Summary  Procedure  Act,  1864,  ta  the  Justices 
of  Peace  for  tbe  county  of  Aberdeen,  in  the  following 
terms: — 

*'Tbat  Wmiam  Hurray  aad  Gordon  Smith,  residing  at  Bcidgi 
of  Dee,  Bear  Aberdeen,  bare  both  azfed  each,  or  one  or  other  d 
them,  contraTened  tbe  Act  pmsed  in  tbe  second  and  timd 
yean  of  tbe  reign  of  bk  late  ilajesty  King  William  tbe  Fourth, 
chap.  68,  intitided  *  An  Act  for  the  more  effectual  premtaoa 
of  trespasses  by  peiauns  in  pursuit  of  game  in  tbat  part  al 
Great  Britain  called  ScotUnd,'  aivi  particnbuiy  the  seoosd 
section  of  said  Act,  actors  or  actor  or  art  and  part,  in  so  far  ai 
in  the  daytime,  between  tbe  beginning  of  tbe  last  hour  bsfon 
sunrise  and  the  expiratioQ  of  tbe  fint  hour  after  sunset  d 
Monday  the  13th  day  of  Norember  1871  years,  the  said  WiDiaa 
Murray  and  Gordon  Smith  having  both  and  each,  or  one  cr 
other  of  them,  coouqitted  a  trespaas  by  unlawfully  entering,  or 
being  in  the  daytime  in  or  upon  a  wood  or  plantation  sitoated 
on  the  left-hand  side  of  the  road  leading  from  Pbudy  to 
Turiff  and  adjoining  the  farm  called  Femeystripe,  occupied 
by  William  Hay,  a  fanner  there  situated,  the  said  wood  or 
plantation  in  the  parish  of  Turiff  and  county  of  Aberdeen,  aad 
belonging  in  property  to  the  compUinera,  in  aearch  or  punait 
of  game,  or  of  deer,  roe,  woodcocks,  snipes,  qnails,  laadrail, 
wild-ducks  or  conies :  And  the  said  William  Murray  and  Gordca 
Smith  baring  each  or  one  or  other  of  them  been  required  bj 
the  gamekeeper  or  serrant  of  the  person  having  the  right  oit 
killing  the  game  upon  such  knd,  to  wit,  by  George  King,  game- 
watcher,  residing  at  Midtown,  in  the  parish  of  King-Edwarl 
and  county  of  Aberdeen,  forthwith  to  quit  the  land  n^hereoa 
they  both,  or  each  or  que  or  other  of  them,  were  so  trespsMiiig, 
and  also  to  tell  their  or  each  or  oae  or  other  or  both  or  their  or 
hk  Christian  name  or  names,  surname  cr  surnames,  and  place  or 
pUces  of  abode,  the  said  William  Murray  and  Gordon  Smiib 
did  both,  or  each  or  one  or  other  of  them,  after  being  so  required, 
refuse  to  tell  their  or  hk  real  name  or  namea,  and  place  or 
places  of  abode,  or  did  each,  or  one  or  other  or  both  of  them,  giTS 
such  a  general  description  of  hk  or  their  place  or  placea  of 
abode  as  was  illusqry  for  the  purpose  of  dkcorery,  whereby 
the  said  WiUiam  Murray  and  Goidon  Smith  are  each  liable, 
upon  being  summarily  convicted  thereof  before  a  Justice  of  the 
Peace,  at  the  instance  of  the  Qwi^er  or  occupier  of  such  land,  or 
of  the  Procurator-fiscal  for  the  county,  on  proof  on  oath  by  one 
or  more  credible  witness  or  witnesses,  or  confession  of  the 
offence,  or  upon  other  legal  evidence,  to  forfeit  and  pay  a  sam 
of  money  not  exceeding  £5,  together  with  expenses  of  prooesi. 

**  That  thk  complamt  k  founded  upon  said  Act»  and  npoa 
sections  Ist,  2d,  3d,  7th,  8th,  and  Uih  thereof. 

**  May  it  therefore  please  your  honours  to  grant  warraat  to 
officers  of  Court  to  search  for  and  apprehend  the  said  Williaai 


1872. 


THE  SCOTTISH  JURIST. 


89 


Murray  and  Gordon  Smith,  and  to  bring  them  before  any  one 
or  more,  as  may  be  competent,  of  your  honours,  to  answer  to 
this  complaint,  and  thereafter  to  convict  both,  and  each  or  one 
or  other  of  them,  of  the  aforesaid  contravention,  and  to  adjudge 
both,  and  each  or  one  or  other  of  them,  to  suffer  the  penalties 
provided  by  the  said  Act." 

Upon  ibis  complaint  and  an  oath  of  verity  thereto  by 
George  King,  Mr.  James  Rust,  a  Justice  of  Peace  for  the 
county  of  Aberdeen,  on  15th  November  1871,  granted  a 
warrant  for  the  apprehension  of  Murray  and  Smith. 

On  the  same  day  Murray  was  apprehended  and  taken 
into  custody  at  Macduff  by  George  Mearns,  snperintendent 
of  police  at  Banff,  and  William  Knight,  police-constable 
there. 

On  13th  May  1872  Murray  raised  an  action  against 
John  Allan,  solicitor,  Ban£  under  whose  instructions  he 
averred  that  Mearns  and  Knight  had  acted,  and  also 
against  Mearns  and  Knight,  concluding  against  them 
oonjuDctly  and  severally,  for  £150  of  dam  ages  for  wrongful 
apprehension.  He  pleaded,  inter  aHoj  that  his  apprehen- 
sion was  wrongful  and  illegal,  in  respect  that  the  warrant 
on  which  it  took  place  was  not  preceded  by  a  summons 
nor  by  information  on  oath  that  he  was  likely  to  abscond. 

By  the  2d  section  of  the  Day  Trespass  Act  it  is 
enacted — 

**  That  where  any  person  shall  be  trespassing  on  any  land  in 
the  day-time  in  search  or  pursuit  of  game,  or  woodcocks,  snipes, 
qoaila,  landrails,  wild-ducks,  or  conies,  it  shall  be  lawful  for  any 
penon,  having  the  right  of  killing  the  game  upon  such  land,  or 
for  the  oocapier  of  tiie  land,  or  for  any  gamekeeper  or  servant 
of  niher  of  them,  or  for  any  person  authorized  by  either  of  them, 
to  require  the  person  so  trespassing  forthwith  to  quit  the  land 
whereon  he  shall  be  so  trespassing,  and  also  to  tell  his  Christian 
name,  surname,  and  place  of  abode ;  aud  in  case  such  person 
shall,  after  being  so  required,  offend  by  refusing  to  tell  his  real 
name  or  plaoe  of  abode,  or  by  giving  such  a  general  description 
of  his  pUoe  of  abode  as  shall  be  illusory  for  the  purpose  of  dis- 
covery, or  by  wilfully  continuing  or  returning  upon  the  land,  it 
shall  he  lawful  for  the  party  so  requiring,  as  aforesaid,  and  idso 
for  any  person  acting  by  his  order  and  in  his  aid,  to  apprehend 
sach  offcoider,  and  to  convey  him,  or  cause  him  to  be  conveyed, 
as  soon  m  conveniently  may  be,  before  a  Justice  of  the  Peace ; 
and  such  offender  (whether  so  apprehended  or  not),  upon  being 
snmmarOy  convicted  of  any  such  offence  before  a  Justice  of  the 
Peace,  at  the  instance  of  the  owqer  or  occupier  of  such  land,  or 
of  the  Procurator-fiscal  for  the  county,  on  proof  on  oath  by  one 
or  more  credible  witness  or  witnesses,  or  confession  of  the  offence, 
or  upon  other  legal  evidence,  shall  forfeit  and  pay  such  sum  of 
money,  not  exceeding  five  pounds,  as  to  the  convicting  Justice 
shall  seem  meet,  together  with  expenses  of  process :  Provided 
always,  that  no  person  so  apprehended  shall  on  any  pretence 
whatsoever  be  detained  for  a  longer  period  ^n  twelve  hours 
from  the  time  of  his  apprehension  until  he  shall  be  brought 
before  some  Justice  of  the  Peace ;  and  that  if  he  cannot,  on 
aoconnt  of  the  absence  or  distance  of  the  residence  of  any  such 
Justice  of  the  Peace,  or  owing  to  any  other  reasonable  cause,  bo 
bronght  before  a  Justice  of  the  Peace  within  such  twelve  hours  as 
aforcMnid,  then  the  person  so  apprehended  shall  be  discharged 
at  the  end  of  that  time ;  but  may  nevertheless  be  proceeded 
against  for  his  offence  by  summons  or  warrant,  according  to  the 
provisions  hereinafter  mentioned,  as  if  no  such  apprehension  had 
taken  pUce." 

By  the  11th  section  it  is  enacted,  that  where  any  person 
sball  be  charged,  on  the  oath  of  a  credible  person,  before  a 
Jastice  of  the  Peace  with  any  o£fence  punishable  by  virtue 
of  the  Act — 

<*  The  Justice  may  summon  the  party  charged  to  appear  before 
himself,  or  anyone  or  two  Justices  of  the  Peace,  as  the  case  may 
nqnire,  at  any  time  and  place  to  be  named  in  such  summons, 
and  if  such  p«ty  shall  not  appear  accordingly,  then  (upon  proof 
of  the  doe  sendee  of  the  summons  by  deliveiing  a  copy  thereof 
to  the  parigr  or  by  delivering  snoh  copy  at  the  party's  nsnal 


plaoe  of  abode  to  some  inmate  thereat,  and  explaining  the 
purport  thereof  to  such  inmate)  the  Justice  or  Justices  may 
either  proceed  to  hear  and  determine  the  case  in  the  absence  of 
the  pi^y,  or  may  issue  his  or  their  warrant  for  apprehending 
and  bringing  such  party  before  him  or  them  as  the  case  may  be, 
or  the  Justice  before  whom  the  charge  shall  be  made  may,  if  he 
shall  have  reason  to  suspect,  from  information  uiK>n  oath,  that 
the  party  is  likely  to  abscond,  issue  such  warrant,  in  the  first 
instance,  without  any  previous  summons.** 

Answers  were  lodged  for  the  defenders,  who  in  their 
second  plea  in  law  pleaded  that  the  action  was  excluded 
by  the  35th  section  of  the  Summary  Procedure  Act, 
1864,  which  provides — 

"  Every  action  or  prosecution  against  any  Sheriff,  Judge,  or 
Magistrate,  or  against  any  clerk  of  the  Court,  procurator  fiscal, 
or  other  person,  on  account  of  aujrthing  done  in  any  case  insti- 
tuted under  this  Act,  shall  bo  commenced  within  two  months 
after  the  cause  of  action  shall  have  arisen,  uoless  a  shorter 
period  is  fixed  by  the  special  Act,  and  not  afterwards.'* 

The  Lord  Ordinary  (Mure)  pronounced  the  following 
interlocutor : — 

**  Finds  that  this  action  is  not  excluded  by  the  35th  section 
of  the  Summary  Procedure  Act,  1864;  and  before  further 
answer,  appoints  the  case  to  be  put  to  the  Roll  of  Wednesday, 
the  13th  instant,  with  a  view  to  the  adjustment  of  issues  for  the 
trial  of  the  cause. 

**  Note. — The  provisions  of  the  35th  section  of  theSunmiary 
Procedure  Act,  which  require  that  actions  of  the  present 
description  should  be  commenced  within  two  months  after  the 
cause  of  action  shall  have  arisen,  appear  to  the  Lord  Ordinary 
to  be  confined  to  things  done  in  cases  *  instituted  under  the 
Act.*  Now  the  matters  here  complained  of  relate  to  a  warrant 
o!  immediate  apprehension,  which,  as  the  Lord  Ordinary  reads 
the  Act,  is  not  made  competent  in  all  cases,  but  is,  by  the  6th 
section,  authorized  only  where  apprehension  is  otherwise 
competent.  The  question,  therefore,  whether  the  proceedings 
complained  of  were  *  instituted  under  the  Act,'  must,  it  is 
thought,  be  disposed  of  by  the  provisions  of  the  Day  Trespass 
Act  2d  and  3d  William  iv.,  cap.  68,  on  which  the  complaint  is 
founded.  By  the  11th  section  of  that  Act  Justices  are  autho- 
rized to  grant  warrant  for  immediate  apprehension  only  when 
there  is  '  reason  to  suspect,  from  information  upon  oath,  that 
the  party  is  likely  to  abscond.'  But  in  the  present  case  it  does 
not  appear  that  any  such  information  was  laid  before  the  Justice. 
The  warrant  does  not  itself  bear  that  there  was,  neither  does 
the  oath  upon  which  the  warrant  purports  to  proceed  ;  and  in 
the  statement  upon  which  the  application  is  rested,  it  is  not 
alleged  that  there  was  any  intention  on  the  part  of  the  pursuer 
to  abscond,  or  any  apprehension  in  that  respect  upon  the  part 
of  the  petitioners.  In  these  cireumstances,  it  appears  to  the 
Lord  Ordinary  that  the  warrant  for  the  apprehension  of  the 
pursuer  was  an  incompetent  proceeding,  inasmuch  as  it  was  not 
granted  in  compliance  with  the  requirements  of  the  Day  Trespass 
Act. 

**  In  the  somewhat  analogous  case  of  the  apprehension  of  a 
party,  as  m  mediUUione  /ugoe,  the  application  and  relative  dis- 
position always  bear  that  the  creditor  has  reason  to  believe  that 
the  party  means  to  leave  the  country  ;  and  where  no  such  oath 
is  taken,  the  warrant  cannot  legally  be  granted — Robertson,  20th 
June  1812.  Now  the  Lord  Ordinary  sees  no  reason  why,  in  a 
case  of  the  present  description,  similar  evidence  that  the 
provisions  of  tiie  Day  Trespass  Act  have  been  complied  with 
should  not  be  preserved  in  gremio  of  the  warrant  or  in  the 
proceedings.  There  is  however  not  only  no  evidence  ex/(icie 
of  the  proceedings  in  this  case  to  the  effect  that  the  pursuer  was 
likely  to  abscond ;  but  it  is  not  alleged  on  the  part  of  the  de- 
fenders in  the  Record,  that  any  such  information  upon  oath  was 
laid  before  the  Justice,  while  there  is,  on  the  other  hand,  a 
substantial  allegation  on  the  part  of  the  pursuer,  that  no  such 
information  upon  oath  was  emitted  upon  the  occasion.  The 
Lord  Ordinary  has  therefore  come  to  the  conclusion  that  the 
proceedings  were  not  taken  in  compliance  with  the  requirements 
of  the  Day  Trespass  Act^  and  were  oonsequontly  not  properly 
instituted  in  the  sense  of  the  6th  and  35th  sections  of  the 
Summary  Procedure  Act 
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''The  f|ti«^tion  of  r»:lcrvancy  cmnnot,  in  the  view  the  Lonl 
Orvlinary  i»k*in  of  it,  he  ftt  present  8ati«factr»rily  c]ia{>08ed  o£, 
fiM Aline,  although  there  may  l»e  CMes  in  which  an  officer  who 
nn^rt-.ly  ex«!CuU^  an  ^j:  /acU  legal  warrant  which  ia  afterwards 
founri  to  lie  illf^al,  haa  heen  held  not  to  be  liable  in  ilamagcs  ; 
tavX  an  agent  may  n'>t  in  all  caaea  be  liable  in  damages  for 
putting  in  force  a  warrant  illegally  obtained,  if  done  by  express 
dire';tionN  from  his  employer, — there  is,  in  the  present  case,  a 
flistiric't  alh'gation  that  Uith  agent  and  officer  were  aware  of  the 
irregularity  of  the  proc<;e«lings,  anrl  acted  maliciously  in  obtain- 
ing and  executing  the  warrant ;  and  assuming  this  to  be  provc<l, 
the  fiOrd  Ordinary  is  not  fireirarcfl  tr»  hold  that  they  are  not  re- 
SfKinsible.  He  has  therefore,  >>eforo  answer  on  the  question  of 
relevancy,  ap[ir;int4:4l  issues  t«i  be  given  in  with  a  view  to  their 
adjustment." 

Tho  defenclen}  rcclainie^l,  and  nri^ned — 

The  prr>t«!ction  given  by  scot  35  of  the  Summary  Procedure 
Act  exUnids  i4>  all  acts  of  such  a  nature  that  the  jx^rsnn  doing 
thinn  may  reasf>nably  sup|K)Sc  that  the  Statute  gave  him  autho- 
rity Ut  do  them.  There  was  enough  on  the  fo^M;  of  the  oath  to 
make  it  nrit  unreasonable  fnr  the  Justice  Ut  sus^iect  that  the 
jutrsuer  was  going  to  abscond,  and  t^>  grant  warrant  for  his  ap- 
pnihension — lluss4:Il  f^.  I^ang,  25th  June  1845,  ante,  vol.  xvii.  p. 
470 ;  Melvin  v,  Wilson,  ant^f  vol.  xix.  p.  477  ;  Scott  v.  Mure, 
li)th  I>ecem1>er  1808,  ajUe,  vol  xli.  p.  103;  Knox  r.  Mont- 
gom«Ty,  7th  June  1805,  ante,  vol.  xxxvil  i>.  628;  Cook  w. 
I^mmard,  0  l^om.  and  Crcs.  p.  351  (see  especially  judgment  of 
Mr.  Justice  Itoyley.) 

Arguud  for  the  purHuer — 

The  pnitiTction  given  by  sect  35  of  the  Summary  Procedure 
Act  ap]ili(4f  only  it)  proceedings  which  have  taken  place  after 
the  cose  was  instituted.  Here  the  case  was  never  competently 
instituted,  as  the  oath  of  verity  on  which  alone  the  warrant 
could  proceed  was  wanting. 

There  ani  two  kinds  of  api>rehonsion  authorize<l  by  the  Day 
Trespass  Act,  and  the  circurnstanct^s  under  which  they  are 
rrs|Mtctively  allowed  are  ]»erfect]y  distinct.  By  sect.  2  the  person 
found  trespassing,  if  he  refuses  to  give  his  name,  etc.,  may  be 
Ap]>n*hended,  but  that  only  on  the  s]K>t,  and  for  a  period  not 
ox  reeding  twelve  hours.  The  other  kind  of  apprehension  is 
Authorixe<l  by  sect.  11,  and  in  that  case  the  warrant  must 
])nKMnNl  upon  information  on  oath  that  the  party  is  likely  to 
abscond.  These  two  kinds  of  apprehension  are  so  entirely 
distin(*t  that  there  could  1)0  no  reasonable  belief  that  they  were 
the  same,  or  that  the  circumstances  which  justified  one  could 
Justify  th«)  other.  In  n*ganl  to  the  oath  on  which  the  warrant 
is  said  to  have  proceeded  in  this  case,  there  is  no  statement 
whatever  in  it,  iN'yond  a  mere  dtMcriptiim  of  the  offence,  taken 
ahiKNit  verbatim  from  sect.  2  of  the  Statute.  Had  the  Statute 
int(md(*d  that  the  mere  statement  of  the  ofTeuce  should  be 
Ruincient  to  justify  a  warrant  for  a])prehen8ion,  without  the 
neorsNity  of  an  oath  of  verity  that  the  ]>er8on  was  likely  to 
alMoond,  thon^  wouhl  have  Inten  n  provision  to  this  effect. 

AItogt^tlu«r  nftart  fn)m  thegrt)unds  above  stated,  the  protection 
roufom*<i  by  stH^t.  35  of  the  Summary  Procedure  Act  does  not 
extftnd  to  the  defenders,  but  only  to  "any  Sheriff,  Judge  or 
Magistrates  or  any  clerk  of  C'/ourt,  Procurator- fiscal,  or  other 
INMnon.'*  The  wonis  "other  iM^rson,"  must  by  an  estiblished 
oiuiou  be  eonntruod  as  |H'rsons  of  the  same  class  as  those  enu- 
merated Kitchen,  0  Adolphus  and  Ellis,  729 ;  Sandeman,  7 
llarti  and  Cn*s.  00. 

At  ndviNinf^  - 

lioun  l*iiKHii>KNT.^This  is  an  action  to  recover  damages  for 
i\w  illegal  appn*hension  of  the  pursuer  u|mui  an  allegcil  warrant 
graittiM  by  a  Justiot*  of  the  Peace  of  AWnUHMiiihire,  Insaring  to 
Ih*  under  the  Day  Tn«s|>Aiis  Act.  The  1 1th  section  of  this  Act 
|m)vidi«  that  **  The  .lustiiH^  nmy  summon  the  (>Arty  charged  to 
ap)H'nr  Wfont  himself,  or  any  one  or  two  Jiuticosof  the  Peace, 
as  the  ease  may  r«H)uin\  at  any  time  and  ]>laco  to  be  nanunl 
in  suoh  Rununons.  an«l  if  such  |)arty  shall  not  api^ear  acci»rtl- 
ingly,  thou  ^a|H>u  pnntf  of  the  due  service  of  the  summons  by 
delivering  a  n>py  thennif  to  the  |>arty,  or  by  delivering  such 
cHtpy  at  the  |>arty*s  usual  p1a«v  of  Abo«1e  to  some  intuato  thereat, 
and  explaining  the  pur|Htrt  thert^tf  to  such  inuiati»)  the  Justice  or 
Ju»tiiH^  may  either  pr\>cee«l  to  hear  and  detcruiino  thocaso  in 


the  absence  of  the  party,  or  may  imie  his  <yr  their  warrant  for 
apprehending  and  bringing  soch  party  before  him  or  them  « 
the  case  may  be,  or  the  Justice  before  whom  the  charge  shall  be 
mafic  may,  if  he  shall  have  reason  to  atispeci,  from  infomistiaa 
upr^n  oath,  that  the  party  is  likely  to  abscond,  iasae  such  wv- 
rant,  in  the  lirst  instance,  without  any  previoas  anmmooi.* 
Now,  it  is  quite  clear  that  in  onler  to  entitle  a  Justice  to  iane 
a  warrant  without  a  previous  summons,  he  maat  have  ressot 
to  suspect  that  the  party  is  likely  to  abscond,  and  the  infonsa- 
tion  which  leafls  to  this  suspicion  most  be  before  him  npos 
oath.  So,  when  a  warrant  is  issued  without  these  conditMns 
being  complied  with,  it  is  irregular,  and  is  not  granted  omkr 
the  Act — and  this  is  what  is  urged  by  the  porsiier.  He  ann 
that  the  warrant  was  not  in  compliance  with  the  terms  of  tk 
Act,  an<l  was  therefore  illegal. 

It  is  further  provided  by  the  17th  section  of  the  Day  IVei. 
pass  Act,  that  "  all  actions  and  prosecutions  to  be  commenced 
against  any  person  for  anything  done  in  pursnance  of  tlus  id 
shall  be  conimence<l  within  six  calendar  months  after  the  UA 
committed,  and  not  otherwise  ;  and  notice  in  irriting  of  ncs 
action,  aoii  of  the  cause  thereof,  shall  be  given  to  the  defeodcr 
one  calendar  month  at  least  before  the  commencement  of  tk 
action."  Now,  the  pursuer  brought  this  action  within  ooe 
month,  the  time  re<|uired  after  giving  notice,  and  within  thesz 
months  prescribed  by  the  Day  Trespass  Act. 

But  he  is  met  by  the  objection  that  the  complaint  was  abt 
brought  under  the  Summary  Procedure  Act  of  1864^  which  ooo* 
tains  another  and  different  limiting  clause.  The  35th  section  of 
that  Act  provides  that  "  every  action  or  prosecution  agsiut 
any  sheriff,  judge,  or  magistrate,  or  against  any  clerk  of  Cuut, 
procurator  fiscal,  or  other  person,  on  account  of  anything  doM 
in  any  case  instituted  under  this  Act,  shall  be  commeiwed 
within  two  months  after  the  cause  of  action  shall  have  aziie^ 
unless  a  shorter  ])eriod  is  fixed  by  the  special  Act^  ami  noi 
afterwards."  NoWf  this  clause  does  not  exempt  any  penas 
from  being  accountable  for  wrong  done  under  the  Act;  it 
merely  limits  the  time  during  which  the  party  aggrieved  mmt 
take  his  remedy.  In  all  cases  like  the  present  there  would  be 
no  hardship  in  making  the  action  be  brought  within  tvo 
months,  while  it  is  extremely  important  that  persona  engaged  is 
prosecutions  should  not  have  claims  against  them  extending 
over  an  indefinite  period.  The  provision  is  therefore  of  a  beB^ 
ficial  character,  and  ought  not  to  be  subjected  to  a  judaical  ia- 
torpretation.  Giving  full  and  fair  effect  to  the  provisioD,  and 
havingin  viewtheobject  of  the  Statute,  we  have  to  decide  whether 
it  applies  to  the  case  before  us.  The  proceeding  here  is  ca- 
tainly  instituted  under  the  Summary  Procedure  Act.  We  sn 
not  left  in  doubt  as  to  the  meaning — **All  proceedings  for 
summary  conviction  for  any  offence,  whether  at  common  law  or 
under  any  Act  of  Parliament,  and  all  proceedings  for  the  noo- 
very  of  any  ])ei)alty  which  may  be  sued  for  or  recovered  in  s 
summary  form,  whether  such  proceedings  are  at  the  instsooe 
of  a  public  or  private  prosecutor  or  complainer,  may  be  in- 
stituted by  way  of  complaint  in  one  or  other  of  the  forms  net 
forth  in  the  schedule  (A)  to  this  Act  annexed  ;  and  it  shaD 
not  be  necessary  to  mention  in  any  complaint  any  Act  of  Fnr- 
liament  other  than  the  Act  declaring  the  offence  for  which  s 
conviction  is  sought,  or  imposii^g  the  penalty  or  forfeitors 
which  is  claimed  ;  and  it  shall  be  su^cient  to  refer  to  the  Act 
or  section  of  the  Act  founded  oq,  without  setting  forth  the  en- 
actment in  words  at  length ;  and  where  it  is  necessary  that  soy 
such  complaint  should  be  made  upon  oath  of  the  complainer, 
or  of  a'crcdible  witness,  such  oath  may  be  in  the  fonn  of 
Schedule  (R)  to  this  Act  annexed.**  The  form  in  Schedule  (A.) 
is  ap)>licab!e  to  common  law  offences,  and  the  form  in  Schednla 
(H.)  to  statutory  offences.  Here  the  prosecutor  framed  tlia 
com^ilaint  in  terms  of  Schedule  (B.),  beginning  with  the  impor 
tant  words  "  Under  the  Sunmiary  Procedure  Act,  1864."  Bat 
it  ia  admitted  that  the  first  thing  which  was  done  was  the 
irregularity  of  the  Justice  in  issuing  a  warrant  without  say 
]>revious  summons,  and  without  ha\4ng  information  upon  oath 
that  tlie  party  was  likely  to  abscond.  I  assume  that  a  wrong 
hail  Iteen  c«>mmitted — ^that  is,  that  there  was  here  a  miscanisge 
of  justice  for  which  the  pursuer  would  have  been  entitled  to 
ask  the  venlict  of  a  jury  if  the  action  had  been  brought  in  tone. 
One  might  fancy  cases  brought  under  the  Act^  where  the  wrong 
was  of  such  a  nature  that  the  limiting  daiiae  of  the  Statate 
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would  not  be  held  to  apply  at  alL  We  have  seen  cases  where 
the  complaint  had  so  little  connexion  with  the  Act  of  Parlia- 
ment thatit  would  beagrievous  wrongto  apply'the  limiting  clanse. 
H  a  man  having  obtained  a  warrant  imder  the  Act,  proceeds 
illegally  and  by  violence  to  apprehend  the  accused,  and  brings 
him  before  a  Justice,  the  Act  will  not  apply  at  alL  People 
may  go  bo  absurdly  and  extravagantly  wrong  as  to  put  them- 
•elvea  beyond  the  protection  of  the  Statute.  Or,  if  he  proceed 
to  arrest  and  poind  without  any  warrant,  no  one  can  doubt 
that  he  had  no  protection  under  the  Act.  In  order  to  plead  the 
olanae  of  the  Statute,  the  defender  must  show  that  he  was  ap- 
parently acting  within  its  provisions.  It  is  not  easy  to  draw 
the  line^  but  it  is  easy  to  describe  extreme  cases  on  either  side. 
It  is  easy  to  imagine  how  the  slip  of  a  pen  might  make  the 
whole  proceeding  null  and  void.  The  question  is  to  which 
lide  of  the  line  this  case  belongs.  I  have  not  much  difficulty 
in  saying  that  this  case  belongs  to  the  latter  class  and  not  to 
the  former.  It  is  true  that  there  was  no  separate  oath  from 
irhich  the  Justice  might  infer  that  the  accused  intended  to  ab- 
loond.  But  there  was  an  oath  to  the  verity  of  the  complaint, 
iriiich  contained  statements  of  a  peculiar  kind.  It  states  not 
only  that  the  pursuers  were  illegally  trespassing  in  pursuit  of 
pune,  but  also  when  they  were  required  to  tell  their  names 
and  places  of  abode,  *'they  refused  to  tell  their  real  names 
or  places  of  abode,  or  did  give  such  a  general  description 
nf  his  or  their  place  or  places  of  abode  as  was  illusory 
for  the  pnrpose  of  discover^'.*'  These  facts  make  up  part  of 
the  statutory  charge.  But  it  appears  to  me  that  the  Statute 
Dontemplates  a  separate  oath  that  the  deponent  believes  that  the 
■ocosed  intended  to  abscond,  or  an  oath  to  facts  on  which  such 
a  belief  is  based.  But  can  it  be  said  here  that  the  prosecutor 
has  gone  so  extravagantly  wrong  as  to  put  himself  beyond  the 
limiting  clanse  of  the  Statute  ?  This  was  a  very  venial  trans- 
greesioii  of  the  Act,  and  I  am  therefore  compelled  to  differ  from 
the  judgment  of  the  Lord  Ordinary,  and  to  hold  that  the  action 
is  excluded  by  the  35th  section  of  the  Summary  Procedure 
Act. 

LoBD  Dkas. — ^This  is  a  difficult  and  delicate  question.  We 
have  here  a  proceeding  instituted  under  the  Summary  Procedure 
Act,  and  not  under  the  Day  Trespass  Act  It  is  to  the 
Summary  Procedure  Act'  that  the  protecting  clause  refers. 
Still  we  must  look  to  what  the  Day  Trespass  Act  requires  in 
order  to  judge  of  the  defenders*  liability.  The  Day  Trespass 
Act  certainly  meant  to  require  that  there  should  be  information 
before  the  Justice  to  enable  him  to  judge  whether  the  person 
was  likely  to  abscond,  and  that  information  was  to  be  upon 
oath.  The  proper  course  under  the  Act  was  that  there  should 
be  an  oath  of  credulity  to  that  effect  The  error  oon^n^itted 
was,  that  in  place  of  requiring  an  oath  of  credulity,  the  Justice 
seems  to  have  inferred  from  the  whole  circumstances  that 
the  party  was  likely  to  abscond.  The  difficulty  is  that  this 
inference  was  drawn  from  a  statement  which*  although  on  oath, 
contains  nothing  more  than  a  statement  of  what  was  essential 
to  constitute  the  offence.  There  is  no  doubt  that  this  was  an 
error.  It  is  a  difficult  question  whether  it  was  such  an  error  as 
to  take  the  proceedings  out  of  the  Statute.  I  have  always 
onderstood  that  the  law  laid  down  by  Lord  Denn^aq  and  Mr. 
Justice  Williams  in  Cann  v.  Clapperton,  June  13*  1839  (10 
Adolphus  and  Ellis,  682),  was  correct,  and  that  mere  good  faith  is 
not  enou^.  There  must  be  not  only  good  faith  but  grounds 
in  reason  for  thinking  that  the  Statute  had  been  complied  with. 
On  the  whole,  however,  I  am  disposed  to  agree  with  your 
Lordship,  that  it  was  not  so  unreasonable  for  the  Justice  here  to 
suppose  that  he  was  acting  in  compliance  with  the  Statute,  as  to 
deprire  the  proceedings  of  the  benefit  of  the  statutory  protection. 

Ix>Bi>  AROSCiLLAir. — I  am  not  able  to  take  the  same  view  as 
the  Lord  Ordinary  has  taken  of  the  question  which  has  here 
■risen.  This  is  an  sction  of  damages,  raised  on  the  13th  May 
1872,  for  an  apprehension,  said  to  be  unlawful,  on  15th  Novem- 
ber 1871.  The  proceeding  in  which  the  warrant  for  this  appre- 
hension was  issued  commenced  by  a  complaint,  which  was,  and 
bears  in  terms  to  be,  under  the  Summary  Procedure  Act,  at  the 
instance  of  Lord  Fife's  Trustees.  The  offence  charged  was 
imder  the  ^Day  Trmptm  Act^*'  and  ei^ecially  the  2d  section ; 
and  aa  otih  of  Twity  bj  a  drediUe  witness  to  the  statements  in 


the  complaint  was  produced  to  the  Justice  of  Peace.  On  this, 
the  Justice  granted  warrant  to  apprehend,  which  he  is  entitled 
to  do  under  the  11th  section  of  the  Day  Trespass  Act— **if  he 
have  reason  to  suspect,  from  information  on  oath,  that  the  party 
is  likely  to  abscond." 

It  is  pleaded  for  the  pursuer  Murray  that  the  warrant  is  bad 
and  the  apprehension  unlawful,  because  the  Justice  had  no 
information  on  oath  from  which  he  was  entitled  to  suspect  that 
Murray  was  likely  to  abscond.  The  Statute  (the  Day  Trespass 
Act)  does  not  require  a  separate  oath  in  addition  to  the  oath  of 
verity,  nor  is  it  necessary  that  the  oath  boar  in  express  words 
that  the  party  is  about  to  abscond,  or  is  likely  to  abscond.  It 
is  enough  if  the  oath  of  verity  contains  statements  from  which 
the  Justice,  reading  and  construing  it  fairly,  has  '*  reason  to 
suspect ''  that  **  the  party  is  likely  to  abscond." 

Now,  in  this  case  the  statements  in  the  complaint  and  to 
which  the  oath  of  verity  applies,  were  such  as  might  have  led, 
and  did  lead,  the  Justice  to  suspect  **that  Murray  was  likely  to 
abscond,"  and  he  issued  his  warrant  accordingly.  The  oath  is 
to  the  truth  of  the  complaint,  and  the  complaint  bears  that 
"  the  said  William  Murray  and  Gordon  Smith  did  both,  or  each 
or  one  or  other  of  them,  after  being  so  required,  refuse  to  tell 
their  or  his  real  name  or  names,  and  place  or  places  of  abode, 
or  did  each,  or  one  or  other  or  both  of  them,  give  such  a  general 
description  of  his  or  their  place  or  places  of  abode  as  was 
illusory  for  the  purpose  of  discovery."  He  may  or  may  not 
have  drawn  a  correct  inference  under  the  circumstances.  I  do 
not  say  that  the  Justice  was  altogether  correct  in  the  inference 
which  he  did  draw.  It  would  have  been  a  wiser  an«l  better 
course  to  have  insisted  on  a  separate  oath,  or  at  least  a  more 
explicit  statement,  in  regard  to  the  expectation  or  probability 
of  Murray's  absconding.  But  there  were  within  the  complaint, 
and  within  the  oath  of  verity,  some  grounds  for  expecting  or 
suspecting  such  a  step  on  his  p2H*t,  and  the  Justice,  on  consider- 
ing these  grounds,  recognised  their  sufficiency  and  granted  his 
warrant.  For  the  wrong  said  to  have  been  done  by  apprehen- 
sion under  that  warrant  this  action  of  damages  has  been 
brought. 

The  35th  section  of  the  Summary  Procedure  Act  is  in  the 
following  terms: — '* Every  action  or  prosecution  against  any 
Sheriff,  Judge,  or  Magistrate,  or  against  any  clerk  of  Court, 
Procurator-fiscal,  or  other  person,  on  account  of  anything  done 
in  any  case  instituted  under  this  Act,  shall  be  commenced 
within  two  months  after  the  cause  of  action  shall  have  arisen, 
unless  a  shorter  period  is  fixed  by  the  special  Act,  and  not 
afterwards."  This  section  does  not  exclude  redress,  or  protect 
a  wrongdoer,  or  sanction  injustice.  But  it  limits  the  period 
within  which  any  prosecution  can  be  raised.  If  this  section 
here  applies,  it  is  obvious  that  this  "  action  or  prosecution  "  is 
too  late,  and  must  be  disn^issed  accordingly,  for  the  "  case  "  in 
which  the  thing  complained  of  was  '*  done  "  was  commenced  by 
a  complaint  bearing  to  be  **  uqder  the  Summary  Procedure  Act," 
and  greatly  more  than  two  months  have  elapsed  since  the 
'*  cause  of  this  action  "  arose.  The  only  question,  as  I  think,  is 
—7 Whether  the  35th  section  of  the  Act  applies?  and  that 
question  involves  the  other  question — Whether  the  case  was 
*'  instituted  under  the  Act."  I  have  no  doubt  that  it  was 
so  instituted.  On  the  face  of  this  complaint  it  bears  so  to 
be.  It  came  before  the  Justice  in  the  form  of  a  proceeding 
under  the  Act,  and  unless  his  conduct  in  granting,  the  warrant 
on  his  own  view  of  the  oath  of  verity  took  the  case  out  of  the 
Statute,  it  was  a  warrant  granted — a  something  done^in  a  case 
instituted  under  the  Act  To  an  action  of  damages  such  as 
this,  the  protection  of  the  Statute  especially  applies  ;  and  some 
Judg(iS  who  have  doubted  of  its  application  to  a  suspension  or 
process  of  review,  whore  there  was  clearly  an  irregularity,  Had 
no  doubt  that  it  applied  to  an  action  of  damages. 

To  administer  aright  this  clause  of  limitation  of  action  requires 
careful  discrimination  on  the  part  of  the  Ck>urt,  and  some 
questions  of  difficulty  may  arise. 

On  the  one  hand,  it  is  manifest  that  the  clause  of  limitation 
and  of  protection  is  not  required  where  there  has  been  no  error 
or  irregularity  of  procedure.  It  is  designed  to  meet  the  case, 
and  to  protect  from  prosecution  after  a  limited  time,  where 
there  has  been  irregularity.  Therefore,  to  say  that  this  warrant 
for  apprehension,  being  irregular,  is  for  that  reason  beyond  the 
reach  of  the  limitation  and  proteotion  of  the  Aot^  is  just  to 
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exclade  the  cUoae  of  limitation  in  every  case  except  where  it  is 
not  required. 

On  the  other  hand,  a  mere  colourable  proceeding  under  the 
Statute  will  not  be  within  the  protection.  Nor  will  a  silly 
belief — a  foolish  imagination — that  a  proceeding  is  in  pnrsnance 
of  the  Statute,  or  tiiat  a  case  is  instituted  under  the  Statute, 
entitle  a  wrongdoer  to  the  statutory  protection. 

Between  these  two  classes  of  cases  the  case  now  before  us  is 
presented. 

Unless  cut  out  of  the  definition  of  "a  case  instituted  under 
the  Act,"  by  the  unjust  and  oppressive  nature  of  the  inference 
from  the  oath  of  verity,  this  case  is  within  the  clause  of  limita- 
tion, and  the  defenders  are  now  protected  from  this  action  of 
damages  by  the  lapse  of  the  period  to  which  such  prosecutions 
are  limited. 

Now,  I  am  of  opinion  that  the  Justice  was  not  acting  oppres- 
sively or  unjustly,  or  in  a  manner  grossly  unreasonable,  in 
drawing  the  inference  which  he  did  from  the  oath  of  verity, 
and  in  granting  warrant  for  apprehension.  I  agree  with  your 
Lordship  in  thinking  that  he  erred — but  erred  innocently — and 
that  he  had  some  reasonable  grounds,  though  not  quite  correct 
or  adequate  grounds,  for  taking  the  view  which  he  did  of  the 
oath  of  verity.  This  is  just  ^e  case  contemplated  as  within 
the  protection. 

I  therefore  apply  the  35th  section  to  the  case  to  which,  as  an 
action  of  damages,  I  think  it  especially  appropriate. 

The  result  is,  that  in  my  opinion  the  Lord  Ordinary's  inter- 
locutor should  be  recalled,  and  the  action  dismissed. 

The  Court  pronounced  the  following  interlocutor : — 

"Recall  the  interlocutor:  Sustain  the  second  plea  in  law 
stated  for  the  defenders,  and  in  respect  thereof  dismiss  the 
action,  and  decern :  Find  the  pursuer  liable  in  expenses ;  allow 
an  account,"  etc. 

AcL  Scott,  Rhind ;  William  Officer,  SS.C.  Affmt.-^AU,  Shand, 
Maclean;  Alex  Morison,  S.S.C.  A§ent, — M.  CUrk.  jli.q. 


NOVEMBBR  29,  1872. 

FIRST  DIVISION. 

Bet8T  Patbbson  or  Brodie,  Pursuer^  v.  Jambs  DycE, 
Defender. 

Proof— Husband  and  W\fe—Lfgitimaqf — Presumption — Pater 
est  quem  nnptiiB  demonstrant — Held  in  an  action  of  filiation 
and  aliment  at  the  instance  of  a  married  woman  that 
the  legal  presumption,  **  pater  est  quem  nuptke  demonstrant  ** 
had  been  redargued  by  evidence  that  de  facto  there  had 
not  been  connexion  between  the  pursuer  and  her  husband, 
although,  at  the  time  of  the  conception  of  the  child,  they  were 
living  within  fourteen  miles  of  one  another. 

Observation  that  the  evidence  of  the  pursuer  and  her  husband 
to  prove  non-access  would  have  been  copipetent. 

This  was  an  action  of  filiation  and  aliment  raised  on 
27th  July  1871,  in  the  SheriflF^ourt  of  Forfarshire,  by 
Betsy  Paterson  or  Brodie,  residing  in  Forfar,  against  James 
Dyce,  farmer,  near  Forfar. 

The  Sheriff-substitute  (Robertson),  in  respect  that  the 
pursuer  was  a  married  woman  suing  without  consent  of 
her  husband,  appointed  a  curator  ad  litem  to  her. 

The  defence  was  a  general  denial  of  the  pursuer's 
statements,  and  an  averment  that  the  pursuer  had  im^ 
proper  intercourse  with  seven  men,  named  and  described, 
none  of  them  being  her  husband. 

A  proof  was  taken,  from  which  it  appeared  that  the 
child  in  question  was  bom  9th  May  1871.  The  pursuer, 
who  was  examined  as  a  witness  for  herself,  stated,  in  cross- 
examination  : — 

'*  It  is  three  years  since  I  saw  my  husband.  I  have  been 
twice  married.  I  have  three  illegitimate  children  by  different 
men — one  before  I  was  marri^  and  two  after.  I  was 
married  to  my  present  husband  four  years  ago.  .  .  .  We  never 
lived  together,  except  the  first  nightb  We  did  not  sleep 
together.'* 


It  is  unnecessary  to  state  the  other  evidence  in  the  cm. 

On  2d  November  1871  the  Sheriff^Bbstitute  pro^ 
nounced  an  interlocutor  finding  that  the  defender  is  tiM 
father  of  the  pursuer's  child  bom  in  May  1871,  and  decerned 
against  him  in  terms  of  the  conclusions  of  the  gammons. 

The  defender  appealed  to  the  Sheriff,  and  craved  an 
oral  hearing. 

Parties  having  been  heard,  the  Sherifif  (Heriot)  pro- 
nounced the  following  interlocutor : — 

**Deeem}jer  .30tA,  1S71. — The  Sheriff  having  considered  tke 
appeal  for  the  defender  against  the  interlocutor  of  2d  November 
last,  and  made  avizandum,  and  having  considered  the  reood, 
proof,  and  whole  process,  recalls,  in  hoc  statu,  the  interlocutor 
appealed  against ;  recalls  also  the  interlocutor  of  1 8th  October  hst; 
circnmducing  the  term  for  proving ;  and  appoints  the  punoei^ 
within  ten  days  after  intimation  hereof,  to  lodge  a  petition,  is 
terms  of  sect.  38  of  Act  of  Sederunt  10th  July  1839,  stating  tl» 
facts,  and  the  witnesses  by  whom  they  are  to  be  proved,  m 
proposed  by  her  procurator  at  the  debate  before  the  Sheriff; 
and  appoints  the  defender  to  answer  said  minute  within  ei^t 
days  after  the  said  petition  is  lodged,  and  remits  the  cue 
back  to  the  Sheriff-substitute  to  dispose  of  said  petitioD,  asd 
do  further  as  may  be  just ;  and  decerns. 

**  Xote. — This  is  a  very  exceptional  case.  It  seems  to  the  Sheriff 
to  be  almost  impossible  to  consider  this  case  unless  the  pnrsner^i 
husband  be  examined.  The  pursuer's  procurator  stated  tint 
they  would  endeavour  to  discover  him,  and  examine  him.  ft 
seeuis  that  justice  cannot  be  done  between  the  two  parties  to 
this  case  unless  the  pursuer's  husband  be  examined.  See  cub 
of  Scott,  25th  l^ov.  1864,  37  Jurist,  p.  64." 

In  accordance  with  this  interlocutor,  the  pursuer  lodged 
a  petition  containing  averments  to  the  followiDg  effect:^' 

The  pursuer  averred  that  she  had  been  twice  married^ 
and  that  the  person  to  whom  she  was  married  the  second 
time,  on  12th  November  1866,  deserted  her  immediately 
after  the  ceremony,  and  had  not  cohabited  with  her  once 
the  marriage.  He  gave  bis  name  as  James  Brodie,  be- 
lon^ng  to  Lochee,  and  is  believed  to  be  an  Irishman. 

Further,  she  averred  that  diligent  search  had  been  made 
for  her  husband  both  by  herself  and  the  parochial  aotko- 
rities,  and  that  she  had  at  length  discovered  that  he  was 
at  present  a  patient  in  the  Royal  Infirmary,  Dundee. 

These  and  other  facts  she  craved  to  be  allowed  to  proie 
by  the  evidence  of  witnesses,  including  herself  and  boa- 
band. 

The  defender  lodged  answers  to  the  petition,  in  wbid 
he  averred  that  for  several  years  past  James  Brodie  bad 
been  residing  in  Dundee,  and  maintained  that  there  wu 
nothing  to  overcome  the  presumption  that  her  husband 
was  the  father  of  the  child. 

On  22d  January  the  Sheriff-substitute  pronounced  an 
interlocutor  allowing  the  pursuer  a  proof  of  the  ayermenti 
contained  in  the  petition,  and  the  defender  a  oonjuncft 
proof. 

On  appeal  the  Sheriff  pronounced  the  following  int^- 
locutor : — 

'*  February  29th,  1872. — The  Sheriff  havmg  conaidered  the 
appeals  for  the  parties  against  this  interlocutor  of  22d  Jannaiy 
last,  and  made  avizandum,  and  having  considered  the  petitioo» 
No.  15  of  process,  and  answers,  No.  82  of  process,  sustains  tbs 
said  appeids :  Finds  that  the  pursuer  has  not  in  said  petition 
stated  or  shown  any  such  *  very  weighty  reasons '  as  to  entitle 
her  to  any  further  proof ;  therefore  dismisses  the  said  petitioo ; 
and  having  resumed  consideration  of  the  record,  proof,  and 
whole  process,  finds,  in  point  of  fact,  that  the  pursuer  has  foikd 
to  prove  that  the  defender  is  the  father  of  the  child  libelled : 
Therefore  dismisses  the  summons,  and  assoilzies  the  defender 
from  the  whole  conclusions  thereof :  Finds  the  defender 
entitled  to  expenses  ;  allows  an  account,*'  etc 

**  Note, — The  Sheriff,  as  requested,  gave  tiie  punner  sb 
opportunity  of  showing  '  yery  weighty  reasons '  why  she  sboold 
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llowed  to  lead  farther  proof,  and  in  particular  still  to 
her  husband. 

ing  heard  parties,  and  carefully  examined  the  petition, 
i  process,  the  Sheriff  tinds  himself  unable  to  hold  that 
itated  any  such  '  very  weighty  reasons*  as  to  entitle  her 
urther  proof. 

(  not  even  said  that  she  had  endeavoured  and  failed  to 
husband,  for  examination,  before  the  proof  was  circum-  | 
It  would  rather  seem  that  the  pursuer  did  not  in  time 
the  importance  of  examining  her  husband  to  entitle  her  j 
ed  in  her  action.     The  defender,  while  he  denied  the 
its  in  the   summons,  averred  that  a  number  of  men 

had  hod  intercourse  with  the  pursuer,  but  not  a  wonl 
s  to  her  own  husband  having  had  such  intercourse,  and 
estion  b  put  to  the  pursuer  when  examined  as  to  this  ; 
8  only  after  the  proof  is  concluded  that  the  plea  is 
PcUer  est  quern  nuptice  demonstrant ;  *  but  nothing  of  this 
alleged  in  the  said  petition.     The  statements  in  the 

sudi  as  they  are,  seem  to  the  Sheriff  to  be  irrelevant, 
m  is  stated  why  her  husband  was  not  examined  at  the 
rmerly  taken  by  the  Sheriff-substitute, 
n,  on  considering  the  proof  as  taken,  the  Sheriff  finds 
cannot  hold  that  the  pursuer  has  proved  her  case*  Her 
1,  it  appears  from  the  proof,  has  been  living  at  Dundee* 
k  three  hours'  walk  of  Forfar,  and  within  an  hour  by 
or  aught  that  appears,  her  husband  may  have  come  to 
every   Saturday  night,  and  returned  to   his   work  in 

every  Monday  morning.  In  short,  there  is  nothing 
r  in  the  proof,  as  led,  to  elide  the  presumption,  •  PaUr 

nuptioi  demonstrant,^^ 

pursuer  appealed  to  the  Court  of  Session, 
led  for  her — 

Dot  necessary  to  prove  actual  impossibility  of  access  on 
•»  of  the  husband.  All  that  b  required  is  proof  that  de 
lere  was  no  access,  and  the  husband  and  wife  are  com* 
witnesses  to  prove  that  there  has  been  no  access — 
Is,  il  19.  10,  and  iv.  17.  3  j  Craig,  ii.  18.  20  ;  Stair,  iii.  3. 
okton,  i.  2.  3 ;  Erskine,  i.  6.  49  ;  Jobson  v.  Beid,  Gist 
J32,  ante,  vol.  iv.  p.  465 ;  Webster  v.  Mackay,  24th 
7,  1855,  ante,  voL  xxvii.  p.  207  (where  most  of  the 
s  authorities  are  cited)  ;  Walker,  23d  January  1857,  ante, 
X.  p.  140 ;  Beattie  v.  Baird,  15th  January  1863,  ante, 
XV.  p.  183 ;  Banbury  Peerage  Case,  see  Nicolas  on 
ine  Bastardy,  p.  181  j  Morris  v.  Davie,  5  CI.  and  Fin.  p. 
tchlay  V,  Sprigg,  33  L.  J.  Chancery,  p.  345 ;  Sibbet^  3 
DQes,  N.  S.  Q.  B.,  583  ;  Gumey,  32  L.  J.  Chan.  463. 
led  for  the  defender — 

3  were  no  very  weighty  reasons  (A.  S.  10th  July  1839J 
why  additional  proof  should  be  granted.  The  husbana 
along  been  living  within  a  short  distance  of  the  wife, 
refore  the  maxim  paier  est  quern  nuptice  demonstrant  must 
a  effect  to.  The  evidence  of  the  husband  and  wife  to 
ion-access  is  incompetent  in  England,  and  although  it 
n  allowed  in  some  coses  in  Scotland,  there  are  good 
I  for  not  allowing  such  examination  in  the  present  case, 
e  pursuer  and  her  husband  having  a  pecuniary  Interest 
ing  the  child  to  be  illegitimate — Taylor  on  Evidence  838  ; 
Rooke,  1  Wilson,  Q.  B.  Bep.  p.  340  ;  Rex  v.  Inhabitants 
ton,  28th  May  1866,  5  Ad.  and  El.  p.  180 ;  Legge  v. 
ds,  25  L.  J.,  Ch.,  p.  125. 

Court  pronounced  the  following  interlocutor : — 
h  July  1872. — The  Lords  having  heard  counsel  on  the 
itnd  proof,  allow  the  pursuer  (appellant)  to  lead  additional 
f  witnesses  other  than  the  pursuer  and  her  hu8band,for  the 
i  of  showing  that  the  pursuer's  husband  had  no  access  to  the 
■,  so  as  to  have  connexion  with  the  pursuer,  at  such  time 
Id  account  for  the  conception  and  birth  of  the  child  bom 
May  1871  ;  reserving  for  consideration,  when  the  said 
Qol  evidence  shall  be  before  the  Court,  whether  the 
■  and  her  husband,  or  either  of  them,  ought  to  be  ex- 

as  witnesses  on  the  said  question  of  access  or  non-access  : 
commission  to  the  Sheriff-substitute  of  Forfarshire,  at 
),  to  take  the  proof,  and  report,  and  grant  diligence 

witneasea  and  havers ;  reserving,  in  the  meantime,  all 
ns  of  ezpenaet.'' 


A  proof  was  accordingly  taken,  the  purport  of  which 
was  as  follows  : — It  was  proved  by  the  exhibition  of  the 
wages  book  and  other  evidence  that  James  Brodie  had  been 
in  the  employment  of  R.  A.  Mudie  and  Sons,  coal  merchants, 
Dundee,  for  upwards  of  three  and  a  half  years,  and  that 
from  May  to  November  1870,  he  was  never  absent  from 
his  work,  which  was  from  six  in  the  morning  to  six  in  the 
evening,  and  that  he  was  extremely  punctual  and  steady 
at  his  work.  There  were  only  two  holidays  during  that 
period,  the  Dundee  fair  holiday,  June  28th,  and  the  fast 
day,  the  third  Thursday  in  October. 

Eliza  Bruce  or  Collins,  residing  in  Dundee,  with  whom 
James  Brodie  lodged  for  the  last  four  years,  and  who  had 
bom  two  bastard  children  to  him,  deponed  that  he  had 
slept  every  night  in  the  house  since  he  came.  On  Sunday 
mornings  he  went  to  look  after  his  horse,  and  the  rest  of 
the  day  he  spent  in  the  house,  with  the  exception  of  every 
seventh  Sunday,  when  he  had  to  remain  in  the  stables  all  day. 
The  June  holiday  in  1870  he  spent  at  Newport  with  a 
cousin,  and  was  accompanied  by  witness.  The  fast 
day  he  spent  in  the  house. 

In  cro88*examinatiou  the  witness  stated  that  Brodie 
had  once  told  her  that  he  had  met  and  spoken  to  his  wife 
in  the  Sea-gate,  Dundee.  That  was  about  two  years  ago. 
On  another  occasion  he  told  her  that  be  thought  he  bad 
seen  his  wife  in  the  streetj  but  was  not  sure. 

In  regard  to  the  pursuer  it  was  proved  that  she  worked 
regularly  at  Messrs.  Don's  factory  in  Forfar,  from  6th  July 
1870  to  14th  September  1870,  except  on  5th,  6th,  and  8th 
August,  when  thefactory  was  closed  for  the  Forfar  holidays, 
I  and  on  the  16th  and  17  th  August.  The  hours  were  from 
6  A.M.  to  6  P.M.,  except  on  Saturdays,  when  the  work 
stopped  at  2  p.m. 

It  was  proved  that  she  had  not  left  Forfar  during  the 
Forfar  holidays,  and  that,  on  the  16th  and  17th  August, 
she  had  gone  to  the  "  Clova  Gathering." 

Several  of  the  pursuer's  neighbours,  and  also  a  natural 
son  who  lived  with  her,  were  examined  to  prove  that  she 
was  never  away  from  her  house  on  Sundays.  One  of  • 
the  neighbours  swore  positively  that  the  pursuer  was 
never  away  from  her  house  on  a  Sunday  in  1870,  except 
one  Sunday  when  she  went  to  her  mother's,  in  the  parish 
of  Tannadice,  to  the  north  of  Forfar. 

Moreover,  the  Forfar  witnesses  all  stated  that  they  had 
never  seen  James  Brodie  in  Forfar  from  shortly  after  his 
marriage,  and  the  Dundee  witnesses  stated  that  they  had 
never  seen  the  pursuer  in  Dundee. 

Dundee  is  fourteen  miles  from  Forfar,  and  about  an 
hour's  journey  by  rail. 

Parties  having  been  heard  on  the  proof, 

At  advising — • 

Lord  Ardmillak. —  On  the  first  question  raised  here,  and 
the  only  question  decided  by  the  Sheriff-substitute,  I  have 
come  to  the  same  conclusion  as  the  Sheriff-substitute.  Apart 
from  the  question  of  presumed  legitimacy,  arising  from  the  fact 
that  the  pursuer  is  a  married  woman,  I  cannot  say  that  I  think 
the  case  attended  with  much  difiSculty.  If  this  had  been  one 
of  the  ordinary  cases  of  filiation,  I  could  not  have  avoided  the 
conclusion  that  the  case  is  sufficiently  proved  against  the  de- 
fender. The  pursuer*s  character  is  very  bad.  That  fact  does, 
on  the  one  hand,  detract  considerably  from  her  credibility,  and 
renders  corroboration  necessary ;  but,  on  the  other  hand,  her 
notoriously  bad  character  makes  a  visit  to  her  at  night  by  a 
married  man  a  most  suspicions  fact,  from  which  scarcely  any 
inference  can  be  drawn  except  one  unfavourable  to  the  de- 
fender's moral  propriety  in  the  matter,  and  that  is  the  inference 
contended  for  by  the  pursuer.  The  defender  is  a  married  man, 
and  his  visits  to  the  pursuer,  under  the  circumstances  api)ear^ 
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««^  y»/w  9f^pti/:K  d^M/jiui^r^tit^  xkit  claiM,  Ia«ii  <a  &th  Mar  l^Tl. 
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K>»'iM/l  ^A  th0t  tryAh^it  »LaI1  >>e  prescabtd  tJ^  {xtLer  of  tL« 
f.i.i^),  i»  T^li  ii0^%ilM  MzA  jzjmX  TttMtnMe.  It  it  gnkeraDj 
'.-r^A^i^i  ifjT  a  cii^i  aJ;*:jaD^  \hpiTab»cj  to  frort:  tLat  he  has  been 
lyyrn  dnnt*%  th^  tu^nik^.  TL«  law  vill  draw  for  bim  tbe  in- 
itct^^:^.  of  Ug;tiir<a«:7,  Bet  it  is  x^um  qnhe  settled  that  the  pre- 
a-M»rjAi/A  of  k;^-t.ttta<,7  tboi  vnxUA.  is  not  abaolcte.  It  ciaj  be 
i*y.,*iKrAA.  Tbe  j^rrxif  of  imj^Akitility  of  access  bas  locg  been 
L^M  iR/ffi/iserit  to  Atatir/y  tbe  presTU&j/tfon.  At  one  tin:e  it  vas 
s:''f^^«ed  tbat  %ni:0Mk  eoaM  not  be  conndered  iKirjasfble  onlcfls 
tbic  M*  rolUd  between  tbe  two  si^yiiKs.  Bot  tbat  idea  has  now 
f4Ufe*e^l  away.  Tbe  great  ebanges  which  hare  taken  place,  and 
tbe  ezUaz/rdibaiy  incrtase  in  tbe  facilitj  of  locomotion,  hare 
t*:uApif*A  tbe  liffjitation  of  iio^jfisible  aeceas  to  the  case  of 
ae|arati//a  l/y  tlie  ies  /juite  absurd.  QttmRXi^  the  sea  is  by  no 
ineaos  \m\ttmci\fV:  </f  difficalt  It  is  now  much  easier  to  foss 
it*$m  Calais  X4>  l>>rer,  than  to  traTel  from  Wick  to  Edinbnr^h, 
or  U*m%  Kirkc'U'il/rijrbt  to  Aberdeen.  The  admission  of  other 
eiri/lefk/:e  *A  \mymA»\Y\Xy  of  aeocas  than  that  of  separation  by 
tbe  tea  is  now  settlerL  There  are  many  cases  both  in  £ng. 
\mA  and  in  .Sc/tland,  which  were  very  judiciously  presented  to 
tis  by  Mr,  Jameson,  leaving  no  room  to  doubt  on  this  [loiot. 

f/ut  it  is  n<:4easary  to  go  further  than  this,  and  I  do  not 
b'^iritate  Xfi  do  so.     I  think  it  is  now  recognised  as  sound  law 
tbat  tbe  fact  tbat  access  or  intercourse  was  physically  possible, 
f«  fi//t  of  itself  sufficient  to  fix  the  status  of  legitilnacy.     The 
cases  must  \m  xery  rare  indeed  where  access  or  intercourse  is 
proves]  Uf  have  l^een  physically  impossible.     I  do  not  think  that 
ii<-c^ssary.     I  do  nrH  think  it  reas^iuable  to  expect  it.     If  the 
r«'«tjlt  tA  a  careful  c/nstderation  of  all  the  facts  and  circuln- 
uihWArn  prove^l  l>e  that  the  Court  is  satisfied  that  there  actually 
was  n^/t  a/yrf:ss  or  intercr^urse  at  or  alx»ut  the  period  when  the 
child  must  have  l>een  firocreated,  ami  if  the  Court  is  also  satis- 
ii»A  tliat  an^itber  man  had  access  and  had  intercourse  with  the 
wife  at  tbat  time,  then  the  i^resumption  from  the  maxim  Paier 
^mI  tfufrn  yivjd'ttt:  d^nunnrtranff  cannot  receive  effect  in  the  face  of 
such  evidence.     The  presum|/tion  is  rebutted  by  such  evidence 
as  is  sufficient  Uf  satisfy  the  judicial  mind,  that  the  husband 
tutuhl  tM  l>e  the  father  of  the  child.     If  there  be  clear  evidence 
i4t  tint  satisfs/.'tion  of  the  Court  that  de/acto  a  husband  had  not 
ffit^rrourse  with  his  wife,  and  could  not  be  the  father  of  his 
wife^s  chibl,  tliat  child  will  be  held  iUcgitimate,  though  the 
utter  im|K>ssibility  of  access  be  not  established  by  the  evidence. 
It  may  be  physically  i>ossible,  and  yet  in  the  circumstances, 
and  Ar:f:ordiNg  U»  the  evidence,  the  possibility  may  be  excluded. 
Nothing  less  than  complete  satisfactory  evidence  can  be  snffi- 
ci<fnt,  but  if  there  lie  such  evidence,  then,  in  the  face  of  it,  the 
presunifition  cannot  receive  effect.     There  is  plenty  of  authority 
for  this  in  the  more  recent  decisions,  both  in  Scotland  and  in 
Knglaiid.    It  is  the  opinion  of  Lord  Curriehill,  as  Lord  Ordinary 
in  the  (tase  of  Mackay  1^.  Mackay,  Feb.  24,  1855, 17  D.  494,  ante^ 
vol  xxvii.  p.  207»  and  that  opinion  is  accepted  as  correct,  and 
authoritatively  approved  by  Lord  President  Colonsay,  who  ex- 
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I    iLzrk    h   wcc^    b<4   be  iMCspctevt,   if    it   had  bees 
KcoEsary.  'Bo  evir'fne  tbe  hafhand  as  a  witiiea  in  this  matto: 
Bet  tbe  eT>ieDce  wlich  we  already  have  appears  to  me  nffi- 
eSeni.  az.-i  it  is  desiiabie  to  ardd  farther  ezpcnae.     Ihe  bn- 
laiMi's  tisDe  ii  acec^izted  for.  and  the  wife's  tioBe  is  aoooimftcd 
for.  a&i.  ahhfcgh  the  sface  ahichdirided  thcsi  did  not  exceed 
15  or  16  bJI-ca.  I  think  it  ii  satssfactosily  prored  that  they  did 
B^  meet,  and  ecold  not  hare  had  ecBJngalinterooiiTse.     Thepn* 
scmrtf/^-u  ci  fact  in  this  case,  as  we3  as  the  tfstimopy  of  the 
vitzieues.  a&d  tie  un^cotradictcd  oath  of  the  wife  henel^  m 
all  cfj<«6d  to  the  presnmpticii  of  law  that  the  hnaband  of  the 
mother  is  father  of  the  child.     I  need  not  enter  into  the  detub 
of  the  evidence,  which  has  satisfied  me  that  the  hniband  and 
wife  had  no  intercc'urse  at  or  about  the  time  when  the  dkild, 
bom  on  9th  May  1S71.  must  hare  been  procreated.    I  tUnk 
that  the  time  of  both  the  husband  and  the  wife  dsriqg  tkt 
period  is  as  well  accounted  for  as  oonld  be  expected.    I  as 
see  no  reason  wby  they  should  haTe  desired   to  meet  ding 
that  period  or  &t  aD.     They  had  parted  long  befcre  thii 
There  had  been  no  recocciliation.     lliere  was  no  Iots.    Then 
was  no  interest     There  was  no  motiTe-^not  eren  the  stim- 
lant  of  animal  panion,  for  he  was  firing  with  another  wanai, 
acd  she  was  abandoning  herself  to  a  loose  life  without  soipk 
That  they  did  not  widi  to  meet  ia  Tery  obriona     That  tky 
should  hare  met  is  most  improbable,    lliat  thej  did  not  ncrt 
is  prored  to  my  satisfaction  by  the  eridence  before  ni^  and  If 
the  oath  of  the  woman  herselL 

On  the  whole  matter,  I  am  of  opinion  that,  without  nqat* 
ing  the  additional  evidence  which  the  testimony  of  the  bu> 
bamd  would  furnish,  we  have  enough  in  the  proof  before  u  ts 
lead  to  the  conclusion,  on  scund  and  safe  grounds,  that  at  sad 
about  the  period  when  the  pursuer*s  child  must  hare  been  pre- 
created,  her  husband,  James  Brodie,  had  no  access  to  her,  sad 
no  intercourse  with  her  ;  and  that  the  case  of  filiation  must  be 
'  disjiosed  of  without  reference  to  James  Brodie,  and  just  u  if 
the  pursuer  had  been  an  unmarried  woman. 

So  viewing  the  case,  I  concur  in  the  opinion  of  the  Sheriff- 
substitute,  that  the  pursuer  has  instructed  sufficiently  that  tbe 
defender  is  the  father  of  her  child. 

Lord  Deas. — The  only  doubt  which  I  have  had  in  this  csK 
has  been  whether  it  would  not  have  been  better  to  bare 
examined  the  husband,  and  re-examined  the  wife.  The  wife 
was  certainly  asked  about  her  marriage  by  the  defender  in  tbe 
proof  before  the  Sheriff-subetitute,  but  she  was  not  ezsmined  is 
the  same  way  and  for  the  same  view  with  which  she  would  be 
examined  at  this  stage.  I  agree  with  Lord  ArdmiUan  that  then 
is  no  incompetency  according  to  our  law  in  examimng  tbe 
husband  or  wife  or  both  of  them,  reserving  all  questions  of 
credibility.  I  am,  however,  also  disposed  to  agree  that  is  thii 
case  it  is  not  necessary — that  the  proof  as  it  stands  is  suflSdesi 
I  have  come  to  this  conclusion  wiUi  the  less  relnctsnce,  becssie 
any  judgment  we  now  pronounce  cannot  prevent  this  ebild 
bereaf ter,  if  sufficient  grounds  should  be  shown,  from  eatabliiJiiaig 
his  legitimacy. 

The  Lord  President  concurred. 
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The  Court  pronounced  the  following  interlocutor : — 
*'  Becall  all  the  interlocntors  in  the  Sheriff-court  subsequent 
to  the  interlocutor  of  2d  November  ]871  :  Find  that  the 
defender  (respondent)  is  the  father  of  the  pursuer's  (appellant's) 
child,  bom  on  the  9th  May  1871  :  Therefore  decern  against  him 
in  terms  of  the  conclusions  of  the  summons :  Find  the  defender 
liable  in  expenses,  both  in  this  and  the  inferior  Court ;  allow  an 
acoonnt^ "  etc 

A  A  Jameson;  Macrae  and  Flett,  W.S.  Agents. — Alt.  Fraser, 
Guthrie  Smith;  John  Galletly,  S.S.C.  Agent, ^M,  Clerk. 


November  29,  1872. 

SECOND  DIVISION. 

James  Macknight,  W.S.  (Clerk*to  the  Water  of  Leith 
Sewerage  Commissioners),  Pursuer^  v.  Andrew  Pater- 
son,  C.A.  (Oman's  Tmstee),  Defender, 

Pmbiie  Burden—B^mkrupt^Trustee—Preffrahle  deht—StatuU  27 
and  28  Via.  cap.  \b^  {Edinburgh  and  Leith  Sewerage  Act,  1864), 
sect.  47 — ^Where  buildings  were  erected,  and  connected  with 
the  main  and  branch  sewers,  constructed  under  the  Edinburgh 
and  Leith  Sewerage  Act,  1864,  after  the  assessment  imposed 
under  section  68  of  said  Act  had  been  levied,  and  the  owner 
was  sequestrated  before  he  had  paid  the  **  reasonable  sum" 
iixed  and  exigible  under  section  47 — HeM  that  it  was  not  a 
debt  for  which  the  collector  required  to  rank  as  a  creditor  on  the 
sequestrated  estate,  but  that  the  trustee,  being  owner  in  terms 
of  the  interpretation  clause,  was  liable  in  payment. 

By  section  47  of  the  Edinburgh  and  Leith  Sewerage 
Act  1864  (27  and  28  Vict.,  Local  and  Personal  Acts, 
c.  153),  it  is  enacted,  that, 

*'  the  owners  of  all  lands,  houses,  or  other  property,  any  sewer, 
oatfaU,  or  drain  frsm  which  shall,  after  constraction  of  the  said 
mam  and  branch  sewers  and  works,  be  connecte<l  with  the  same, 
■hall  be  liable  in  payment  to  the  Commissioners  of  a  reasonable 
•um  of  money  for  the  use  of  the  said  main  or  branch  sewers 
and  works  which  the  Commissioners  are  hereby  authorized 
and  required  to  fix  and  exact  in  respect  of  all  such  lands, 
houses,  or  other  property ;  provided  always  that  such  lands, 
houses,  or  other  property  shall  not  have  been  assessed  for  the 
expense  of  making  such  main  or  branch  sewers  or  works  ;  but  if 
snch  lands,  houses,  or  other  property  shall  have  been  so  assessed, 
and  shall  have  been  built  upon,  enlarged,  or  altered  after 
tffe  assessment  for  making  such  main  or  branch  sewers  and  works 
was  imposed  and  levied,  the  owners  thereof  shall  be  liable  in 
payment  to  the  Commissioners  of  such  reasonable  simi  of  money 
as  aforesaid." 

By  the  interpretation  clause,  section  2,  it  is  explained  :— 
**  The  word  *  owner '  shall  include  all  persons  described  as 
'  owner '  in  the  Qeneral  Police  and  Improvement  (Scotland) 
Act,  1862,  and  as  *  proprietor '  in  the  Valuation  Act." 

Section  3  of  the  said  (Jeneral  Police  Act  (Scotland), 
1862,  enacts— 

••  The  word  *owner^ "  shall  "include  joint  owner,  fiar,  liferenter, 
fenar,  or  other  person  in  the  actual  i)ossession  or  receipt  of  the 
rents  of  tenements,  lands,  and  heritages,  of  every  tenure  or  de- 
icriptioB,  and  the  factor,  agent,  or  commissioner  of  such  persons 
•r  any  of  them,  or  any  other  person  who  shall  intromit  with  or 
draw  the  rents^" 

Section  42  of  the  Valuation  of  Lands  (Scotland)  Act,  17 
and  18  Vict.  c.  91),  enacts — 

**  The  word  *  proprietor '  shall  apply  to  liferenters,  as  well  as 
liars,  and  to  tutors,  curators,  commissioners,  trustees,  adjndgers, 
Wadsetters,  or  other  persons  who  shall  be  in  the  actual  receipt  of 
the  rents  and  profits  of  lands  and  heritages.*' 

The  expense  originally  incurred  in  building  the  main 
and  branch  sewers  was  provided  for  by  an  assessment  on 
the  lands  and  heritages  within  the  district  levied  under 
the  68th  and  following  sections.  With  regard  to  that  as- 
sessment sectioD  73d  provides — 


**  The  said  assessment  or  assessments  shall,  with  the  legal 
interest  thereof,  from  the  time  when  the  san^e  shall  be  declared 
payable,  together  with  all  expenses  incurred  in  the  recovery 
thereof,  continue  burdens  on  the  lands  and  heritages  liable  for 
the  same,  or  in  respect  of  which  the  same  shall  be  payable,  but 
that  only  for  three  years  from  the  date  when  the  same  shall  be 
respectively  payable  as  against  bona  fide  singular  successors  or 
heritable  creditors  :  Provided  always,  that  nothing  herein  con- 
tained shall  affect  the  legal  recourse  of  i)er8ons  paying  such 
assessment  or  assessments,  and  interest  against  such  as  are 
primarily  liable  for  the  same,  or  affect  the  rights  and  remedies 
of  superiors  for  the  recovery  of  their  feu-duties  and  casualties." 

John  Oman,  builder,  was,  prior  to  and  at  the  date  of 
his  sequestration,  which  took  place  on  9  th  Nov.  1871,  pro- 
prietor of  four  sets  of  premises,  each  of  which  had,  since 
the  construction  of  the  main  and  branch  sewers  and  works 
authorized  by  the  Edinburgh  and  Leith  Sewerage  Act,  been 
connected  therewith.  The  sites  of  these  premises,  which 
had  been  erected  after  the  assessment  in  terms  of  the  Act 
had  been  laid  on,  were  assessed  as  agricultural  subjects 
under  section  72  of  the  Act,  which  says, 

'*  The  annual  value  of  the  following  lands  and  heritages  shall, 
for  the  assessment  under  the  Act,  be  held  to  be  the  nearest 
aggregate  sum  of  pounds  stg.  to  one-fourth  of  the  annual  value 
thereof  entered  in  the  said  Valuation  Koll,  viz. 

**  3.  All  woodland,  arable,  meadow,  or  pasture  ground,  or  other 
ground  used  for  agricultural  purjioses." 

On  their  being  connected  with  the  main  or  branch 
sewers  as  urban  subjects,  the  reasonable  sum  mentioned  in 
section  43,  under  deduction  of  the  assessment  already  paid 
as  agricultural  subjects,  became  payable  for  each.  With 
regard  to  the  first  three  sets  of  premises,  notices  that  pay- 
ment of  the  respective  sums  fixed  by  the  commissioners 
was  required  were  served  on  Mr.  Oman  on  16th  June 
1869,  8th  Dec.  1870,  and  27th  January  1871.  As  they 
were  not  paid,  action  was  raised  against  Mr.  Oman  by  the 
commissioners,  and  decree  in  absence  obtained  on  24th 
Nov.  1871.  Mr.  Oman  was  sequestrated  on  9th  Nov. 
and  the  defender  was  appointed  his  trustee  on  23d  Nov., 
1871.  With  regard  to  the  fourth  set  of  premises, 
notice  that  the  payment  under  section  43  was  due  was 
served  on  the  defender,  as  trustee  on  Mr.  Oman's  seques- 
trated estate,  on  9th  Dec.  1871. 

The  summons  in  this  case  concluded  for  payment  of  the 
whole  sums  as  stated  in  the  three  notices  to  Mr.  Oman, 
and  in  the  fourth  to  the  defender,  his  trustee. 

The  pursuer  pleaded — 

1.  The  defender,  as  trustee  on  the  sequestrated  estates  of  John 
Oman,  being  owner  and  proprietor,  within  the  meaning  of  **  The 
Edinburgh  and  Leith  Sewerage  Act,  1864,*'  of  the  properties . 
and  premises  mentioned  in  the  summons,  was  liable  under  section 
47  of  the  said  Act,  in  payment  of  a  reasonable  sum,  in  respect 
of  the  said  premises,  for  the  use  of  the  main  or  branch  sewers 
and  works  belonging  to  the  commissioners.  2.  The  reasonable 
sum  so  payable  by  the  defender  having  been  fixed  by  the 
Commissioners  in  terms  of  the  said  Act,  he  was  entitled  to 
decree,  with  expenses. 

The  defender  stated  that 
the  heritable  properties  falling  under  the  sequestration,  and 
which  were  alleged  to  be  assessed  for  the  pursuer's  claims,  were 
valued  at  £13,470,  but  there  were  debts  secured  over  them  to 
the  extent  of  £12,000  or  thereby,  and  certain  of  the  heritable 
creditors  were  taking  proceedings  with  a  view  to  a  sale.  Besides 
the  debts  thus  heritably  secured,  the  said  property  was  liable 
for  the  payment  of  other  preferable  debts.  He  was  willing  to 
receive  the  pursuer's  claim  if  lodged  with  him  in  terms  of  the 
said  Bankruptcy  Act ;  and  if  it  should  appear  well  founded, 
to  rank  the  same  on  the  bankrupt  estate  in  such  a  manner 
and  to  such  an  extent  as  might  to  him  appear  just. 

And  pleaded — 

1.  The  action  being  for  payment  of  a  debt  due  by  the  bank* 
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mpt,  waa  tueoinpeieDt.  Separatim,  Thtt  yunu/tt  could  not  pro- 
ceed hy  way  of  action  to  recoTer  from  tbe  defender  any  anm  for 
wbidi  he  had  already  obtained  decree.  2.  Tbe  defender,  aa  troa- 
tee  in  tbe  aequeatration,  being  entitled,  in  tbe  firat  instance,  to  ad- 
judicate  nf«on  and  rank  tbe  claima  of  all  tbe  creditora.  oonld  not, 
in  tbe  circDinatancea,  be  sued,  penonaUy  or  otherwise,  for  pay- 
ment of  the  pnrsuer's  cbtima.  3.  Tbe  defender  being  merely 
tmttee  on  Mr.  Oman*8  aeqoeatrated  estate,  waa  not  liable  to 
be  sned,  i;crsonally  or  otberwiae,  for  any  aaaeannenta  impoaed 
nfion  the  bankmpt  or  hia  estate  in  terma  of  ^  The  Edinburgh 
and  Leith  Sewerage  Act,  1864,"  and  tbe  pnrsner  waa  boand  to 
bare  lodged  and  proved  hia  claim  in  the  seqnestrationy  in  terms 
of  the  Bankmptcy  (Scotland)  Act,  1856. 

The  Lord  Ordinary  (Jenriswoode),  on  12th  June  1872, 
pronounced  tbe  following  interlocutor : — 

*'  Finda  that,  under  a  soond  oonstmction  of  the  terms  of  *  The 
Erlinbnrgh  and  Leith  Sewerage  Act,  1864,'  founded  on  by  the 
]far8aer,  the  aasessments  imposed  by  virtae  of  said  Act,  in 
resfiect  of  the  heritable  subjects  which  belonged  to  John  Oman, 
tbe  bankrupt,  and  which  now  fonn  part  of  his  sequestrated 
estate,  are,  in  so  far  aa  properly  imposed,  preferable  debta  affect- 
ing tbe  said  subjects  themselves,  m^  well  as  tbe  owner  or  pro- 
prietor thereof,  or  other  intromitter  with  the  rents  of  the  same  : 
Further,  finds  that  the  defender,  as  trustee  on  said  sequestrated 
estate,  is  owner  and  proprietor  of  the  said  subjects  within  the 
meaning  of  the  said  Act,  and  while  it  is  not  alleged  by  him  that 
the  heritable  creditors  have  entered  upon  possession  of  the  said 
subjects,  or  any  of  them,  he  ia,  aa  such  owner  and  proprietor, 
tbe  party  entitled  to  intromit  with  the  said  renta :  Therefore 
sustains  tbe  first  plea  in  law  for  the  pursuer,  and  appoints 
the  cause  to  be  enrolled,  with  a  view  to  further  iut>cedure,  and 
particularly  as  regards  the  aacertainment  of  the  matters  of  fact 
not  admitted  by  the  defender  on  record,  reserving  meanwhile 
all  questions  of  expenses.** 

On  2l8t  June  1872  he  pronounced  this  other  inter- 
locutor : — 

"  The  Lord  Ordinary  allows  a  minute  for  the  defender  to  be 
received  at  the  bar,  and  in  respect  thereof,  and  of  the  findings 
in  the  preceding  interlocutor  of  12th  June  current,  finds  that 
the  pursuer  was  not  bound  to  have  lodged  a  claim  with  the 
trustee  on  Oman*8  sequestrated  estate  :  Decerns  against  the  de- 
fender in  terms  of  tbe  conclusions  of  the  libel :  Finds  him  liable 
to  the  pursuer  in  expenses,  and  remits,**  etc. 

The  minute  referred  to  in  the  foregoing  interlocutor  was 
as  follows : — 

"  The  defender  stated,  that  while  denying  liability  for  the  sums 
sued  for,  he  admitted  (1.)  that  he  had  drawn  the  renta  of  the 
]»roperties  mentioned  in  the  record  due  at  the  term  of  Whit- 
sunday last ;  the  renta  for  the  preceding  term  having  been 
drawn  by  Mr.  Bobert  Forman,  chtftered  accountant,  the  judi- 
cial factor  on  Mr.  Oman's  estates,  who  accounted  for  the  same 
to  the  defender  after  bis  appointment  as  trustee  ;  (2.)  that  the 
premises  mentioned  in  the  record  contained  sewers,  outfalls,  or 
drains,  which  had  been  connected  with  tbe  works  made  by  the 
pursuers,  in  terms  of  their  Act  of  Parliament,  after  construction 
of  the  same  ;  and  (3.)  that  the  sums  concluded  for  were  reason- 
able as  against  the  ])arty  liable  to  pay  the  same,  and  that  no 
jiart  thereof  had  been  paid  to  the  pursuer.*' 

The  defender  reclaimed,  and  argued — 

The  7dd  section  made  the  proper  assessments  under  the  Act 
burdens  on  the  lands  and  heritages  liable  for  the  same  for  the 
f»pace  of  three  years,  but  the  reasonable  sum  to  be  paid  under 
section  47,  not  being  an  assessment  under  the  Act,  did  not  come 
under  the  same  rule.  In  the  latter  case  the  obligation  to  pay  rested 
on  the  obligation  to  connect  with  the  main  or  branch  sewers 
introduced  by  section  44  tt  ieq.  It  was  a  price  paid  down  once 
for  all,  for  tbe  use  of  the  main  and  branch  sewers.  Liability 
arose  on  tbe  instant  of  making  the  connection — Currie  v. 
McGregor,  16th  Nov.  1871,  ante,  vol  xliv.  p.  68.  Who  was  to 
pay  that  sum  ?  Not  the  owners  in  all  future  time,  but  the 
owner  at  the  time  the  debt  arose.  There  was  no  warrant  for 
holding  that  the  singular  successor  was  liable,  with  a  daim  of 
relief  only  against  the  owner  at  the  time.  The  trustee  in  this  case 


was  just  in  the  poaition  of  aingnlar  ■ncceasor.  Therefore,  ai  to 
the  first  three  of  the  sums  clanned,  the  claim  had  emerged,  sad 
notice  had  been  given  before  the  sequestration,  andthedauneoald 
only  be  made  in  the  ordinary  way  in  the  aequestration.  Aatotke 
fourth,  the  connection  had  been  made  before  bankmptcy,  sad 
the  de\A  having  then  emerged,  there  could  be  do  difference  ii 
point  of  liability  between  thia  and  the  first  three  sums — FoqUi 
r.  Stewart,31st  March  1866, aii/e,  vol  xxxviiL  pt  369 ;  DoaaUsoa 
V.  White,  1st  Sept  1871,  aafe,  vol  xliv.  p.  1. 

Argued  for  tbe  pursuer — 

In  substance  and  effect  the  payment  under  aection  47  wm 
just  an  assessment,  supplementary  to  the  original  aaaeasment  ca 
one-fourth  of  the  agricultural  rental  isevioaaly  laid  on.  Tks 
purpose  waa  to  equalize  the  burden  between  bonae  propcitf 
existing  when  the  works  were  made  and  that  erected  af  terwanU 
The  original  aaseaament  and  the  value  of  the  property  were  tke 
data  which  the  eommisaioners  had  to  go  upon  in  detenniaiig 
'*  the  reasonable  sum.**  It  was  not  a  capiicioiis  imwer  given  ts 
them— Macknight  r.  Macgregora,  23d  Dec.  1871,  ante,  vl 
xliv.  p.  167.  Reaaonable  time  must  be  allowed  after  the  hooM 
waa  erected,  but  if  the  commiasioners  proceeded  witbin  reaaoa- 
able  time,  or  within  three  years  if  that  limit  were  held  to 
apply,  then  the  person  who  was,  according  to  tbe  inteipwtitiw 
dause,  proprietor,  that  is,  the  peracm  in  actual  receipi  of  tk 
rents,  must  pay.  Undoubtedly  the  trustee  in  the  aequestratioB 
was  in  that  position,  and  therefore  the  debt  waa  not  merely  s 
preferable  debt  in  the  aequestration,  but  a  debt  exigible  dired^ 
from  the  trustee,  as  drawing  the  rents. 

At  advising — 

Lord  Justice-Clerx. — ^This  case  has  arisen  ont  of  a  dain 
made  by  the  clerk  to  the  Water  of  Leith  Sewerage  CommiHiflaa 
against  Mr.  Paterson,  the  trustee  on  the  sequestrated  estato  d  | 
Mr.  Oman,  a  boilder.  The  action  is  brou^t  under  the  47th 
section  of  the  Statute,  in  respect  of  four  several  aums,  for  Ham 
of  which  decree  was  taken  against  the  bankmpt  himself ;  aad 
with  regard  to  the  fourth  of  Which  notice  of  its  being  doe  «■ 
given  to  the  trustee  after  the  sequestration.  The  dsloei 
stated  by  the  trustee  i^  that  in  so  far  as  the  baakrapl 
had  become  liable,  the  claim  of  the  comnusaioneia  lies  oalf 
against  the  sequestrated  estate,  and  that  they  are  onlyentitM 
to  rank  on  the  sequestrated  estate,  making  good  a  prefcnkb 
claim  if  they  have  one.  With  regard  to  the  fourth  sum,  he  nb* 
stantially  maintains  the  same  defence,  on  tbe  ground  M 
though  the  notice  had  not  been  given,  the  debt  had  enefgii 
before  sequestration.  The  Lord  Ordinary  has  found  *^  4j 
assessments  imposed  in  virtue  of  tbe  Edinburgh  and  I^ 
Sewerage  Act,  in  respect  of  the  heritable  subjects  in  queirtMj 
are,  in  so  far  as  properly  imposed,  preferable  debts  affectiiig  tki 
subjects  themselver,  as  well  as  the  owner  or  proprietor,  or  otkr 
intromitter  vrith  the  rents ;  and  that  the  defender,  as  tmitei 
on  the  sequestrated  estate,  is  owner  and  proprietor  cl  tki 
subjects  in  question  within  the  meaning  of  tbe  said  Act,  i>d 
liable  in  paytnent  of  any  sums  due  under  the  47tb  sectioB  d 
the  Statute. 

On  the  whole  matter,  I  am  of  opinion  that  in  substance  thi 
interlocutor  is  right,  though  I  do  not  entirely  concur  in  the  viev 
that  these  jMyments  are  preferable  debts,  or  that  they  affDct  thi 
subjects,  so  as  to  be  in  any  way  burdens  upon  them.  My  opinioa 
is  that  they  affect  the  trustee  himself  as  owner  in  terms  of  thi 
47th  section  and  of  the  interpretation  clause.  My  view  does  ml 
depend  on  any  strict  application  of  the  proper  ametfinut 
clauses.  These  clauses  come  towards  the  end  of  the  Ad^ 
and  extend  from  section  68  to  81.  They  form  a  body  of  nki 
for  the  imposition  and  payment  of  the  necessary  assiimftti 
for  the  original  construction  of  the  works  authorised  by  the  Aei 
and  they  are  clear  and  precise.  The  machinery  is  aa  followt  .*— 
CommiBsioners  having  been  appointed,  they  are  to  fix  thi 
sewerage  district  dealt  with  by  the  Act,  and  to  define  the  poitios 
lying  within  tbe  Edinburgh  and  Leith  municipal  bonndanii 
respectively.  They  are  to  determine  the  drainage  works  to  be 
constructed,  to  estimate  and  fix  the  sum  required  for  their  eot- 
struction,  and  to  apportion  the  assessment  to  be  levied  befcvcM 
Edinburgh  and  Leith.  The  respective  corporations  are  ikm 
authorized  to  levy  assessments  of  such  amount  aa  sksD  bt 
necessary  for  paying  the  sums  required,  and  that  accoidiag  ^ 
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'  value  of  landi  and  heritajres  as  established  by  the 
roll  for  tbe  year*  The  liability  to  assosament  is  not 
lands  which  derive  b/ I  vantage^  from  tbe  drainage  to  be 
but  land  not  useil  for  buildiug  piirp<jses  is  a»s«63i'd 
ir  rate,  aa  is  pfovidetl  for  by  the  72d  aectioan  The 
n,  on  which  a  great  deal  has  becu  said,  applies  ouly  to 
nents  already  mentioned.  It  providea  thnt  they  shall 
irdeos  on  the  hkm]&  aud  heritages  liable  in  tbe  same, 
singular  successora,  for  a  period  of  three  years.  Then 
confers  certain  powers  nn  the  collector  for  the  recovery 
leuta.  This  and  the  elauaes  adopted  from  the  Police 
with  the  recovery  of  as«essmeDts.  But  this  code  of 
is  quite  clear  of  the  provisioiis  in  tbe  47th  auction.  At 
tame  a  consideration  of  them  throws  a  good  deal  of 
1  the  objects  of  the  proirisiona  of  that  lost-ioentioued 

iect  of  section  47,  which  was  most  probably  aainter- 
tfter  the  Act  bad  been  framed,  was  to  enable  the 
Dfln  to  obtain  a  fair  share  of  the  etiBt  of  the  drainage 
I  from  the  owners  of  agricuttuiral  and  other  subjects,  uot 
L  at  the  time  the  operations  were  performed  or  omitted 
aesament,  bat  deriving  benefit  therefrom  in  con- 
>f  subsequent  building.  Its  pttjviaiona  were,  that  tbe 
iH  lands,  houses;  or  other  prt^perty,  ftnysewer,  ete.,  from 
nld  bo  connected  with  the  main  or  brancli  sewers  con- 
nder  the  Act,  sboald  be  liable  to  tb^  commissioners  in 
de  sum  of  money,  to  be  fixed  by  the  said  commissioners, 
B  of  said  main  and  branch  sewers,  etc.,  provided  tbey 
dready  been  assessed  for  the  making  of  the  said  main 

sewers,  or  had  been  assessed  at  the  lower  rate  provided 

assesBment  clauaea, 

iosa  of  Mackoight  v.  Macgregora  referred  to,  it  seems 
sen  recognised  &a  the  object  of  this  clause,  that  the  com- 
I  had  thereby  power  to  equalize  the  burden  on  the  owners 
built  after  the  primary  assessment  ha<l  l>een  collected, 
cm  tbe  owners  of  houses  bnilt  before  that  dat^.  Up  to 
i  there  is  no  difficulty.  Eu*  here  arises  the  question  in 
It  case,  namely,  Who  is  liable  in  tbe  payment  of  that 
de  som,"  under  section  47  ?  or,  which  is  the  same  thing, 
rser  in  th e  sense  of  that  section  ?  Now,  in  the  interpret 
lae  the  word  **owncr  "  is  defined  by  a  reference  to  "  The 
Police  and  Improvement  Act,  lS62/*a5  the  ^*  person 
lal  posscjision  or  receipt  of  the  rents  of  lands  and  heri- 
,  and  tbe  factor,  agent,  or  commissioner  of  such  persons, 
them,  or  any  other  person  who  shall  iutriimit  with  or 
%nts.''  That  is  to  «ay,  the  persou  in  possession  of  rents 
^  whether  in  his  own  right  as  owner,  or  in  some 
jharacter*  Now  it  has  been  argued  to  ua  that  it  is  only 
at  the  time  when  the  payment  of  thiH  * 'reasonable  sura  " 
ine  that  is  liable  under  this  47th  section*  If  this 
were  an  annual  charge,  like  an  assessment  under  tbe 

Act,  the  analogy  of  which  was  referred  to,  I  think 
Id  be  a  great  deal  in  thie  argument,  but  whether  it  be 
iry  assessment,  or  this  si^jiplementary  payment  of  a 
>le  sum,"  th©  payments  iiuder  tbis  Act  are  not  annual 
fi.  They  are  payments,  once  for  all,  for  tbe  V>euef]t  or 
property  for  the  future,    I  think  the  '*  ownet^*'  in  pos- 

liable,  be  having  tbe  benolit  of  the  works.  He  may 
^lief  against  his  authors  as  prior  owners,  or  he  may 
are  not  conoeruml  with  that  {juestion.  But  he  has 
l^e  benefit,  and  there  is  no  reason  why  the  public 
loukl  suffer  from  th^re  having  been  some  other  person, 
itionofprior**  owner"  who  might  have  been  previously 
hoever  receives  the  benefit  must  he  held  liable  in 
Therefore,  without  invoking  the  aid  of  the  assessing 
think  that  the  trustee  on  the  aeqnestratetl  estate,  as 
:  in  terms  of  the  Act,  is  liable  to  the  commissioQers  m 
of  aU  the  sums  sued  for. 
Lt  have  been  a  question  whether,  using  tbd  analogy  of 

section,  tbe  trustee,  as  a  singular  successor,  would 
ible  after  three  years.  That  q  destion  does  not  arise 
le  trustee  iit  owner  under  section  47,  and  it  is  imma- 
t  hja  possession  oommeneed  after  the  ascertainment  of 
due,  and  even  after  action  had  been  raised  against  the 
The  trustee  is  drawing  the  rents,  the  sabjecta  have 
lenefit,  and  therefore  the  tnistee  must  pay,  and  that 
f  debtor. 

LV. — HO.  vn. 


LoRB  CowAH  absent. 

Lord  Ben  holme. —I  substantially  agree,  but  my  media  cmt- 
dudetidi  are  somewhat  diflTercnt 

Tbe  73d  section  appears  to  me  applicable  to  all  aasessmenta 
mentioned  in  the  prtivious  parts  of  the  Act,  and  to  the  supple* 
meatary  assess nients  maile  under  the  47th  section,  as  well  as  to 
the  original  assessment  for  making  the  sewers.  The  words  are, 
**  tbe  said  asseasiment  or  assessments,''  and  if  these  words  are  ap* 
pHcable  to  that  "  reasonable  sum  of  money*'  which  can  be  charged 
under  the  47th  section  I  see  nothing  in  the  73d  section  which  limits 
them  to  the  original  assessment.  It  seems  to  me  unreasonable  to 
hold  that  the  73d  seetion  does  not  apply  to  tbe  supplementary 
assi^ssments  ;  for  the  same  reason  which  renders  it  jnst  to  limit  the 
liabLlity  for  the  general  assessment  to  three  years  applies  as 
strongly  to  the  aupplementary  assessments.  They  are  both 
made  for  tbe  same  objeet,  and  why  the  Habibty  for  the  one 
should  be  limited  and  the  other  not  is  what  I  cannot  see. 

Now,  the  73d  section  ascertains  the  quality  of  these  impoai^ 
tions.  They  are  to  continue  ^*  burdens  on  the  lands  and  heri- 
tages "  liable  for  the  same.  The  word  "  hurrlen ''  is  there  used 
in  a  special  sense.  It  does  not  mean  an  heritable  or  feudal 
burden,  but  such  a  bunleu  as  nms  with  the  lands,  and  pi:»sei 
with  their  possession.  Whoever  takes  the  lanrls  is  liable  for  the 
assessment,  and  I  eannot  see  again  why  this  sjiecial  t:haracter 
shonld  apply  to  the  one  set  of  assessments  and  not  to  the  other. 
ITierefore,  without  saying  that  I  altogether  dissent  from  your 
Lordship^s  view  that  this  73d  section  affoKls  a  strong  analogy, 
I  am  incHoed  to  stretch  a  point,  and  take  the  full  benefit  of  the 
clatise  in  settling  the  q^iestion  now  before  ns. 

But  however  this  may  be^  there  is  a  great  deal  in  what  your 
Lordship  has  said  ;  whether  the  section  is  directly  appli- 
cable to  thesupplemeutary  assessments,  or  merely  affords  a  strong 
analogy  to  guide  us,  the  conclusion  seems  to  me  clear  that  the 
person  in  possession  of  the  lands  takes  them  under  the  condition 
of  paying  this  assessment.  That  view  exempts  this  claim  from 
falliag  under  the  sequestration.  The  payment  of  the  assessment 
is  a  condition  of  the  trustee's  entering  on  possession  of  the  sub- 
ject, so  that  he  cannot  sell  or  subdivide  or  distribute  it  uutil  he 
has  made  the  payment. 

Lord  Neaves.— I  feel  wmsiderable  difficulty  as  to  the  73d 
section*  I  have  not  been  able  to  make  up  my  mind  whether 
it  applies  or  not.  Bnt  whether  or  not,  it  seems  to  me  clear 
that  tho  pursuer*s  claim  is  well  founded^ 

It  is  important  to  observe  the  nature  and  foundation  of  tho 
claim.  It  is  for  an  assessment  supplementary  to  the  original 
assessment ;  and  that  consideration  is  favourable  to  Lord 
Bcnholme's  view,  that  tbe  privileges  of  the  original  asseasment 
should  be  extended  to  the  supplementary.  Then,  a  price  is  to 
be  paid  once  for  all  for  the  benefit  of  th^e  drainage  worksi* 
It  is  not  an  annual  assessment,  like  a  poor  or  i>oUce  tax,  for 
which  the  proprietor  for  the  year  can  only  be  liablei  but  it  is  a 
paymeut  to  be  made  once  for  ail,  gi>'ing  a  prospective  and  per^ 
petual  right,  and  not  arising  from  contract,  but  from  circum- 
stances and  the  nature  of  the  obligation-  If  it  is  not  a  continual 
obligation,  it  i^  very  difficult  to  see  at  what  time  it  can  be  held 
as  incurred.  The  payment  is  to  he  made  for  the  use  of  the 
drains.  Now,  suppoae  the  original  proprietor  never  gets  any 
use  of  them,  is  he  to  be  liable!  I  am  not  inclined  to  say  that, 
It  is  more  reasonable  that  the  proprietor  at  the  time  the  subjecta 
get  the  use,  and  at  which  the  Commissioners  realize  the  assess* 
ments,  ia  liable.  Tbe  intention  of  tbe  Act  is,  that  a  visible  and 
acoessible  proprietor  shaU  be  liable  ;  and  the  owner  who  for 
the  time  is  enjoying  the  use  is  responsible.  He  can  make  hia 
own  bargain  with  those  who  come  after  him.  The  73d  seetion, 
althongh  perhaps  not  literally  applyiug,  suggests  that  all  the 
asaessraeuts  Ssid  on  by  the  Act  are  burdens  lying  on  the  lands, 
aud  are  exigible  from  the  party  in  possession  for  the  time*  On 
these  grounds  I  think  the  trustee  is  liable. 

I  would  not  find,  as  the  Lord  Ordinary  has  done,  that  the 
payments  are  preferable  debts  affecting  the  subjects.  Even  if 
they  were,  that  would  not  give  a  right  to  sue  the  trustee.  They 
are  due  by  the  trustee  in  virttte  of  bis  being  owner. 

The  following  interlocutor  was  pronmmced  : — 
*'Recril  the  first  finding  of  the  Lord  Ordinary's  6 mt  inters 
locutor^  aud  in  Ueu  thereof  find  that,  under  a  sound  oonvtruction 
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of  the  terms  of  '  The  Edinburgh  and  Leith  Sewerage  Act,  1864,' 
fonoded  on  by  the  porsaer,  the  aMeasmeots  imposed  by  virtae 
of  said  Act  in  respect  of  the  heritable  subjects  which  belonged 
to  John  Oman,  the  bankrupt,  and  which  now  form  part  of  his 
sequestrated  estate,  are  debts  due  by  and  exigible  from  the 
owner  or  proprietor  thereof,  or  other  intromitters  with  the  rents 
of  the  same :  Further,  find  that  the  defender,  as  trustee  on 
said  sequestrated  estate,  is  owner  and  proprietor  of  the  said 
subjects  within  the  meaning  of  the  said  Act ;  and  while  it  is  not 
alk^^  by  him  that  the  heritable  creditors  have  entered  into 
possession  of  the  said  subjects,  or  any  of  them,  he  is,  as  such 
owner  and  proprietor,  the  party  entitled  to  intromit  with 
said  rents :  Qmoad  ultra  adhere  to  the  interlocutor  of  the  Lord 
Ordinary :  Find  the  pursuer  entitled  to  expenses,  and  remit," 
etc. 

Act.  Watson,  Hall ;  James  Macknight,  W.S.  AffenL—Alt- 
SoUdtor^eneral  (Clark),  Q.C.,  M'Kechnie ;  Thomas  McLaren, 
S.aC.  ii^en/.— K.  Clerk.  H.J. 


November  29,  1872. 
8e00xd  pivtsion. 
The  Bcv.  Peter  Gardiner  and  Otben  (Mrs.  Sillars's 
Trnstees),  Pursuer$y  v.  William  John  Stecart,  Defen- 
der and  Real  Raiser^  aad  Bey.  John  Glen  and  Others, 
Defenden. 

Saeeesnon—Tegtament — Destination — HentaJble  and  Moveable — 
Conversion — Heir  and  Executor — A  testatrix  left  her  whole 
property,  which  consisted  chiefly  of  heritage,  to  trustees, 
with  directions  to  sell  and  dispose  of  it  and  pay  certain  lega- 
cies and  provisions,  and  in  the  event  of  there  being  any  resi- 
due, "  to  pay  over  the  same  to  my  heir-at-law,  whom  failing, 
to  my  next  kin  ";  these  instructions  were  carried  out,  and  in 
a  competition  for  the  residue — Held  that  the  intention  of 
the  testatrix  was  to  give  the  residue  to  the  i>erson  who 
would  have  succeeded  to  it  had  not  a  sale  been  necessary,  her 
object  in  directing  a  sale  being  to  obtain  funds  for  certain 
purposes  and  not  to  favour  any  particular  class  of  heirs,  and 
that  therefore  the  term  *  heir-at-law '  must  receive  its  natural 
signification  of  heir  in  heritage. 

The  parsnera  of  this  action  of  mnltiplepoinding  were  the 
trustees  under  the  trust-disposition  and  settlement  of  the 
late  Mrs.  Sillars.  By  that  deed  the  testatrix  conveyed 
to  them  her  whole  heritable  and  moveable  estate  whatso- 
ever, 

*'  In  trust'f  or  the  ends,  uses,  and  purposes,  and  with  the  powers 
and  under  the  conditions  and  declarations  after  mentioned,  viz. 
— ^in  the/rs<  place,  the  said  trustees  shall,  as  soon  after  my 
decease  as  they  conveniently  can,  and  from  the  first  and  readi- 
est of  my  means  and  estate,  pay  all  my  just  and  lawful  debts, 
deathbed  and  funeral  charges,  and  that  on  their  being  satisfied 
of  the  justness  of  the  debts,  without  requiring  the  creditors  to 
constitute  the  same  :  In  the  second  place,  immediately  after  my 
decease,  my  said  trustees  shall  sell  and  dispose  of  my  '^hole 
heritable  subjects  herein-before  specially  conveyed,  and  my 
whole  other  means  and  estate,  heritable  and  moveable,  of  every 
description,  and  that  either  by  public  roup  or  private  sale,  and 
in  whole  or  in  lots,  as  to  them  may  seem  best :  In  the  third 
place,  so  soon  as  my  whole  means  and  estate  shall  have  been 
realised  as  above  directed,  I  hereby  direct  my  said  trustees 
to  make  payment  of  the  following  legacies,  viz. — (here  follow 
several  legacies  to  the  amount  of  £265  in  all) :  In  the  fourth 
place,  the  whole  residue  of  my  estate,  after  paying  all  exi>enses 
incurred  by  my  said  trustees  in  the  execution  of  the  trust  here- 
by created,  I  direct  my  said  trustees  to  invest  in  good  heritable 
or  personal  securities,  or  in  Government  stock,  or  in  the  stock  of 
joint-stock  companies,  and  out  of  the  annual-rent  or  interest  or 
dividends  arising  thereupon,  to  pay  an  aliment  of  6s.  weekly  to 
Mrs.  Jessie  Campbell  or  Norman,  my  aunt,  at  present  re- 
siding with  me,  during  all  the  days  and  years  of  her  life ;  but 
declaring  always,  that  should  the  said  annual-rent  or  interest  or 
dividends  not  be  sufficient  to  yield  said  aliment  of  6s.  weekly, 
then  that  sum  shall  be  made  up  from  the  principal  sum  of  the 


residue,  so  long  as  any  part  thereof  shall  remain  or  she  survive: 
In  the  last  place,  shoulil  the  said  residue,  or  any  part  thereoC, 
remain  unappn>priated  for  the  said  weekly  alimony  at  tbe 
death  of  the  said  Mrs.  Jessie  Campbell  or  Norman,  I  hereby 
direct  my  said  trustees  to  pay  over  the  same  to  my  heir- 
at-law,  whom  failing  to  my  next  kin,  and  that  at  the  first  term 
of  Whitsunday  or  Martinmas  that  shall  oocor  aix  months  after 
her  death." 

Mrs.  Sillars  afterwards  married,  havino^  executed  an 
antenuptial  contract  of  marriage,  whereby  her  husband 
m'ho  survived  her  enjoyed  for  some  years  and  until  hii 
death  in  1871  the  liferent  of  her  estate.  She  leh  how- 
ever no  children,  and  her  said  marriage-contract  did  not 
further  interfere  with  the  operation  of  her  troat-disposition 
and  settlement. 

Mrs.  Sillars  left  little  or  nothing  except  heritable  pro- 
perty. This  was  realised,  and  after  implementing  the 
other  purposes  of  the  trust  there  remained  asam  of  £2300, 
or  thereby  in  the  hands  of  the  trustees,  to  be  disposed  of 
under  the  last  purpose  of  the  settlement  For  this  lam 
competing  claims  were  made  by  the  defender  l^iiaiB 
John  Steuart,  who  was  admittedly  hetr-at-law  of  the 
testatrix,  and  by  the  other  defenders,  the  Rev.  John  Glen, 
Margaret  Glen,  and  Mrs.  Janet  Glen  or  Napier,  who  were 
admittedly  her  next  of  kin. 

The  claimant,  W.  J.  Steuart,  pleaded— 

On  a  sound  construction  of  the  said  tmst-disposttioii  aid 
settlement,  he  was  entitled  as  heir-at-law  to  be  preferred  ii 
terms  of  his  claim. 

The  claimants,  the  Bev.  John  Glen  and  otboB, 
pleaded — 

1.  Upon  a  sound  construction  of  the  aaid  tmstdispoHtMi 
and  settlement,  taken  either  by  itself  or  in  conneetioa  witk  the 
marriage-contract  entered  into  de  reeenti  thereafter  by  tke 
testatrix,  along  with  which  it  falls  to  l>e  read  as  togeUisr  fora* 
ing  the  settlements  reguUting  her  suoceanon,  the  term  "  hn- 
at-law  **  employed  by  the  testatrix  in  the  primary  destmstiw 
of  the  residue  of  her  trust-estate  fell  to  be  limited  to  hem  d 
her  body.  2.  In  respect  of  failure  of  heirs  of  her  body,  thi 
right  to  the  fee  of  the  said  residue  at  the  death  of  the  tali* 
trix  devolved  upon  and  became  vested  in  the  claimants,  her 
next  kin,  as  conditional  institutes.  3.  Or  otherwise,  under  thi 
said  clause  of  destination,  the  right  to  the  said  reiddve^  ai  • 
fund  directed  to  be  he  converted  into  and  distributed  in  esA, 
became  vested  in  the  claimants  as  the  heirs  aa  mobiUbui  of  thi 
testatrix  at  the  period  of  her  death. 

The  Jjord  Ordinary  (Ormidale)  pronounced  the  follov- 
ing  interlocutor  adding  the  subjoined{note : — 

'*27th  June  1872.— Finds  that  on  a  sound  oonstmctioe'of  thi 
trust-disposition  of  the  late  Mrs.  Sillars,  her  next  of  kia,  tki 
claimants  the  Reverend  John  Glen,  Miss  Margaret  Oleo,  ssd 
Mrs.  Janet  Watson  Glen  or  Napier  and  her  husband,  for  hit 
interest,  are  entitled  to  the  fund  in  medio  :  Therefore  naki 
and  pi'efers  said  claimants  in  terms  of  their  claim,  and  deeem: 
Repels  the  claim  for  William  John  Steuart,  and  decerns  :Fii^ 
no  expenses  due  to  or  by  either  party. 

"  Xote — The  question  which  tiie  Lord  Ordinary  has  had  ti 
determine  in  this  case  is,  whether  the  claimants,  who  staad  is 
the  position  of  Mrs.  Sillars's  next  of  kin,  are  entitled  to  be  in- 
ferred to  the  fund  in  medio^  being  the  residoe  ef  that  Isd/f 
means  and  esuite,  preferably  to  the  competing  ^l^m^t  Hr. 
Steuart  who  has  the  character  of  heir-at-law. 

*\This  question  the  Lord  Ordinary  has  felt  to  be  attended  with 
considerable  difficulty,  owing  to  the  peculiar  terms  in  whkh 
the  bequest  of  her  residue  has  been  expressed  by  the  testatrii. 

'*  Whom  did  she  mean  by  her  *  heir-at-law '  aad  '  next  loif 
At  the  time  of  her  death  the  claimant  Mr.  Steuart  was  teehBi^ 
ally  and  in  the  strict  legal  sense  her  heir-at-law,  and  the  othtf 
claimants  were  then  her  next  of  kin.  Bat  Mr.  Steuart  is  aB^ 
so  near  in  propinquity  to  her  as  the  other  daimants ;  and  it  ii 
very  obvious  from  the  terms  of  her  tettlenient  that  the  te^ 
trix  neither  intended  nor  contemplated  that  any  lands  or  oth« 
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heritable  property  should  be  preserved  for,  or  should  desceud 
as  such  among,  her  successors.  On  the  contrary,  it  is  clear 
from  the  instmckions  she  gave  to  the  effect  that  immediately 
on  her  death  her  trustees  were  to  sell  and  dispose  of  her  herit- 
able subjects,  that  she  intended  and  contemplated  that  her 
snccession  was  to  be  treated  as  entirely  moveable.  In  this 
view  it  does  not  appear  to  the  Lord  Ordinary  to  be  an  unnatural 
or  strained  interpretation  to  hold  that  by  the  expression  '*  heir- 
at-law,*'  she  in  reality  meant  her  heir  or  heirs  in  mobilibua. 
In  any  other  view  her  settlement  would  be  irrationaL  It  is 
impossible  that  her  next  of  kin,  in  the  ordinary  sense  of  that 
expression,  could  succeed,  failing  her  heir-at-law,  for  she  could 
never  fail  to  have  an  heir-at-law,  so  long  as  she  had  next  of 
kin.  It  rather  appears  then  to  the  Lord  Ordinary  that  the 
testatrix  must  have  intended  by  the  expression  "  heir-at-law  '* 
her  heir  or  heirs  "entitled  by  law  to  succeed  to  the  residue  of 
her  estate  converted,  as  she  had  directed  it  to  be  immediately 
on  her  death,  into  money ;  and  that  by  the  expression  **  next 
kin,"  she  must  have  referred  to  persons  who  might  not  by  law 
be  entitled  to  succeed  to  her  ab  itUestcUo,  such  as  her  maternal 
Telationa,  or  her  relations  by  the  half  blood,  rather  than  those 
technically  and  in  the  strict  sense,  and  having  the  legal  charac- 
ter of,  her  '  next  of  kin.' 

'•The  Lord  Ordinary  is  not  aware  of  any  precedent  exactly  in 
point  to  the  present  case,  but  he  may  refer  to  M*Laren  on 
Wills,  pp.  726-7-8,  for  various  oases  which  he  thinks  support 
and  are  illustrative  of  the  principles  of  construction  upon  which 
he  has  proceeded  in  deciding  the  present." 

Against  this  interlocutor  the  claimant  William  John 
Steuart  reclaimed. 

It  was  argued  for  him  : — 

The  term  heir-at-law  could  not  mean  heirs  of  the  body,  be- 
canae,  had  children  taken  at  all,  they  would  have  taken  under 
the  marriage-contract.  We  must  go  beyond  them  to  find 
the  mtefpretation.  The  Lord  Ordinary  has  thought  that  heir- 
at-law  flMsnt  next  of  kin  strictly  speaking,  and  next  kin,  rela- 
tions outside  the  oirde  of  the  proper  next  of  kin,  such  as  rela- 
tions by  the  mother's  side.  But  from  the  circumstances  of  the 
case  and  on  the  face  of  the  documents  the  true  intention  of  the 
testatrix  was  discoverable.  (1.)  She  showed  a  preference  for  one 
individnal  over  a  number.  (2.)  The  property  she  died  possessed 
of  was  almost  exclusively  heritage.  The  residue  was  therefore 
residue  after  the  sale  of  heritage  ;  it  was  not  intended  for  heirs 
fit  mobUibuf ;  the  instruction  to  sell  was  not  for  the  benefit  of 
restdnaries,  but  to  provide  funds  for  other  purposes  of  the  testa- 
trix, and  she  intended  the  residue,  if  any,  to  return  to  the  heir*- 
at-law  in  heritage — Gardiner  v.  Ogilvy,  25th  Nov.  1857,  ante, 
▼oL  XXX.  p.  65.  (3.)  She  said  heir,  not  heirs-at-law,  thus  indicat- 
ing an  individual,  not  a  class.  When  she  made  a  .conditional 
institution  of  her  '  next  kin '  she  was  under  a  misapprehension  in 
point  of  law,  but  that  could  not  prevent  the  Court  giving  eff^t 
to  the  first  dearly  expressed  int^qtipn.^ 

The  respondents,  the  Eev.  John  Glen,  and  others, 
claimants,  argued  in  support  of  the  Lord  Ordinary's  in- 
terlocutor, and  relied  on  the  following  authorities  : — 

Bowie  V.  Bowie,  Feb.  23d,  1809,  F.C.;  Blair  v.  Blair,  Nov.  I6th, 
1849, 12  D.  67  ;  Thomson's  Acts,  1555,  c.  8,  and  1672,  c.  2;  Nor- 
Hs  r.  Korris,  Bee  11th,  1839,  ante,  voL  xii.  p.  238  ;  Scott  v. 
Soott,  July  17th,  1852,  ante,  vol  xxiv.  p.  649,  and  House  of 
Lends,  May  l(Nh,  1855,  ante,  voL  xxviL  p.  372;  Maclaren  on 
WiDs,  etc.,  vol  I  p.  207. 

At  advising — 

Ldu>  Justiob-Gleiul— -When  I  read, the  interlocutor  and 
note  of  the  Lord  Ordinary,  his  joohstntction '  struck  me  at  once 
tm  not  altogether  an  nnsatisfaotory  one.  His  Lordship  construes 
the  term  **  heir-at-law  "  to  mean  **  next  of  kin  "  and  the  term 
*'  next  kin  "  to  mean  relations  by  the  mother's  side,  not  next  of 
kin.  The  difficulty  which  the  Lord  Ordinary  then  fonnd  was 
to  arrive  at  some  meaning  attributable  to  "  next  kin,"  that 
dhonld  ili«<aiig«i«b  it  from  heir-at-laW;  when  so  interpreted. 
I  am  of  opinion  that  we  cannot  read  the  destination  as  so  con- 
•Crned. 

It  hasbMiistetedthataooordiiigto  our  csnon  of  construe- 
'  hsir-athMr  "  is  a  fleziUe  term  and  msy  bear  reference 


to  heritage  or  moveables,  and  be  interpreted  as  heir  in  heritage, 
or  executors  in  moveables,  as  the  case  may  be.  That  is  sound 
enough  in  the  general  case  as  applied  to  the  term  heir ;  although 
perhaps  the  term  heir-at-law  has  a  more  direct  tendency  to- 
wanls  the  heir  in  heritage.  But  there  remains  the  question, 
Whether  it  is  the  construction  applicable  here. 

The  property  of  this  lady  consisted  almost  entirely  of  herit- 
age, and  the  direction  given  to  the  trustees  to  sell  was  not  so 
much  with  the  p)i;^^  of  converting  the  succession  into  move- 
ables, as  of  providing  funds  to  meet  certain  purposes  of  the  trust. 
It  was  th^rpfore  not  unnatural  that  she  should  wish  her  heir 
in  heritage  to  succeed  to  the  residue. ;  anfl  when  I  find  the 
term  "heir-at-law'^  uaedin  ooptr,adistinction.to.**  next  kin  "  I  can- 
not hesitate  to  read  it  in  that  sense.  The  case  of  Cathcart 
which  .Lord  Cowan  mentioned  is  much  in  point.  The  ground 
of  dou^  suggested  is  that  the  heir  in  heritage  could  not  fail 
as  long  as  there  were  next  of  kin,  and  therefore  the  conditional 
institution  would  have  no  ipean^ng  an  a  conditional  institution. 
It  certainly  could  not ;  but  I  am  not  clear  that  as  a  substitu- 
tion the  destination  might  not  have  effecti  or  at  least  might  not 
have.,  been  supposed  by  the  testatrix  to  have  effect.  It  may 
fail,  as  substitutions  in  moveables  often  do;  but  that  can  be  no 
reason  for  refusing  effect  to  words  which,  in  the  collocation  in 
which  they  stand,  have  a  definite  meaning  as  technical  terms. 

Loi^p  ,Cow^. — ^There  is  undoubtedly  a  diflSculty  in  the  con- 
struction of  this  bequest,  but  looking  at  the  whole  terms  of  the 
deed,  I  am  satisfied  that  the  Lord  Ordinary  has  fallen  into 
error.  I  put  out  of  view  altogether  the  marriage-contract, 
and  think  its  date  quite  immaterial.  I  wish  tliis  to  be  clearly 
u^der8t<ood  in  explai])iug  the  .grpqnd  of  my  opinion.  I  like- 
wise put  entirely  out  of  consideration  the  imaginary  difficulty 
raised  on  the  use  of  the  expression .  **-  next  kin,"  in  stead  of 
"next  of  kin."  I  do  not  think  there  4P  anything  in  that,  one 
way  or  the  other. 

The  question  is.  What  is  the  meaning  of  the  destination 
clause?  .  I  huml^ly  think  it  all,  important  that  the  succession 
of  this  lady  was  heritaga  Her  instructions  to  her  trustees  to 
sell  were  plainly  with  the  object  of  obtaining  funds  to  fulfil  the 
fourth  purpo^e  of  the  trust.  And  the  meaning  and  intention 
of  this  destination  of  the  balance  or  residue  was,  m  I  think 
it  may  be  fairly  presumed,  to  give  it  to  the  person,  who  would 
have  succeeded  to  the  heritage  had  not  a  sale  been  necessary 
to  obtain  funds  for  the  other  purposes  of  the  testatrix.  Tlie  words 
are  very  explicit — **  to  my  heir-at-law,"  and  I  can  see  no  good 
reason  for  refusing  them  f nil  effect  It  has  been  said  that  in 
that  view,  the  addition  of  the,  words,  *'whom  failing  to  my 
next  kin,"  is  unintelligible,  and  can  bear  no  reasonable  con- 
struction at  all  I  am  not  satisfied  of  that.  I  can  imagine  cir- 
cumstfinces  in  which  they  would  be  susceptible  of  a  meaning, 
viewing  them  as  substitutional.  Say  that  the  residue  hiul 
been  ^ent  out  by  the,  trustees,  as  they  were  entitled  to  do,  on 
heritabjie  security,  and  that  the  heir-at-law  after  succeeding 
left  the,  money  thus  invested  and  died  intestate,  would  not 
the  testatrix's  ne^\ofki^  have  takjen  under  this  substitution 
to  the  exclusion  .  of .  the  heir's  nc^^  of  kin.  But  in  truth 
we  are  not  entitled  to  void  a  clea$  destination  like  this  in 
the  way  attempted.  The :  heir-at-law  us  the  person  whom  the 
law  recognises  as  the  legal  representative  in  any  succession.  It 
may  very  well  be  that  the  testatrix,  looking  to  the  possibility 
of  a  number  of  brothers  and  sisters  succeeding,  intended  the 
succession  to  go  to  the  eldest  son,  and  failing  him  to  the  other 
children  equally.  But  it  is  quite  unnecessary  to  enter  upon 
such  speculations ;  the  ground  upon  which  I  place  my  judg- 
ment is  that  the  testatrix  has  declared,  and  must  be  held  to  have 
intended  to  favour,  the  heir  who  would  have  succeeded  in  herit- 
age, had  her  direction  to  sell  not  been  necessary  for  the 
ex^ution  of  the  trust ;  and  in  the  light  of  that  intention  there 
is  no  difficulty  in  reading  her  destination. 

Lord  BEirHOLME.~This  case  seems  to  me  a  clear  one.  I  am 
not  inclined  to^'^^ve  the  same  weight  as  the  Lord  Ordinary  has 
done  to  Mr.  PateTson's  alignment  that  no  case  can  be  supposed* 
which  this  lady  oohid  have  in  view,  in  which  the  substitution 
could  take  effect,  as  th^iitover  could  be  a  failure  of  an  heir  in 
heritage  as  long  as  there  was  next  of  kin.  We  are  not  called 
on  to  enooiinter  that  difficulty ;  we  need  only  ask  onnelves,  Is 
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there  an  heir-at-law  ?  and  if  so,  the  destination  to  next  of  kin  is 
avoided.  Heir-at-law  is  a  singular  term,  and  designates 'that 
individual  who  at  law  would  have  been  entitled  to  take  heri- 
tage ab  intestato.  Is  there  such  a  one  in  existence  ?  The  litigant 
who,  under  the  Lord  Ordinary's  interlocutor,  has  been  found 
unsuccessful  is  such.  Had  the  term  been  *'  my  heirs  "  it  might 
have  taken  its  meaning  from  the  nature  of  the  succession,  but 
the  term  "  heir-at-law  **  is  different.  In  shoi  t,  the  Lord  Ordinary 
has  fallen  into  error  in  trying  to  remove  a  difficulty  which  we 
are  not  bound  to  solve. 

Lord  Keavbs. — ^I  am  of  the  same  opinion.  I  cannot  doubt 
that  on  a  natural  reading  of  this  deed  heir-at-law  means  heir  in 
heritage.  It  is  said  that  cannot  be,  as  there  never  can  be  a 
failure  of  an  heir  in  heritage  as  long  as  there  are  next  of  kin, 
and  that  heir-at-law  must  mean  heirs  in  mobiUbus.  If  that  be 
so  there  arises  this  other  difficulty  that  heirs  in  mobilibu8  and 
next  of  kin  are  identical,  and  to  get  rid  of  that  it  is  said  that 
next  of  kin  may  mean  the  maternal  relations.  The  Lord 
Ordinary  seems  to  think  that  this  is  the  meaning,  but  it  seems 
to  me  a  strained  interpretation. 

I  am  of  opinion  that  heir-at-law  means  the  heir  in  heritage,  and 
in  that  view  I  think  we  are  arriving  at  a  conclusion  quite  con- 
sistent with  the  whole  deed.  The  testatrix  does  not  say  that 
she  wishes  her  property  to  be  treated  as  moveable ;  on  the 
contrary,  she  allows  investments  on  heritable  bonds.  What  she 
says  is,  **  I  am  obliged  to  turn  my  houses  into  money  in  order  to 
provide  the  Weekly  allowance  I  have  given  to  Mrs.  Norman, 
but  after  providing  for  that  allowance  I  wish  the  residue  to  go 
to  my  heir-at-law. 

The  Court  proDouuced  the  following  interlocutor  :  — 
"  Alter  the  interlocutor  complained  of :  Find  that  on  a 
sound  construotion  of  the  trust-disposition  of  the  late  Mrs. 
Sillars,  her  heir-at-law,  William  John  Steuart,  is  entitled  to 
the  fund  in  medio :  Therefore  rank  and  prefer  him  and  his 
mandatories  in  terms  of  his  claim  :  Repel  the  claim  of  the  Rev. 
John  Glen,  Miss  Margaret  Glen,  and  Mrs.  Janet  Watson  Glen 
or  Napier,  and  decern  :  Finl  no  expenses  due.'* 

Act.  Muirhead  ;  J.  C.  and  A.  Steuart,  W.S.  Agents. — Alt. 
Horn,  Paterson  ;  J.  and  A.  Peddie,  W.S.  Agents. — ^R.  Clerk, 

H.J. 


November,  30,  1872. 

SECOND  DIVISION. 

A.  M.  Lawson's  Trustees,  Pursuers^  v.  Charles  Lawson 
and  Others,  Defenders. 

Obligation — Agreement — Consent— LoQiia  Pcenitentiffi — ^Terms  of 
a  correspondence,  which  was  field  not  to  import  a  concluded 
agreement  between  the  partners  of  a  firm  and  one  of  their 
number,  whereby  the  latter  retired  from  the  business  and 
accepted  a  certain  provision  as  in  full  of  his  claims  against 
the  company  funds,  some  details  of  the  arrangement  having 
been  left  unsettled,  and  there  being  locua  pcBnitentice  which  was 
duly  taken  advantage  of ;  and  held  that  a  demand  made 
by  the  representatives  of  the  said  partner  after  his  death 
for  an  accounting  in  the  manner  provided  lor  by  the  con- 
tract of  copartnery  was  not  excluded. 

Process—Leave  to  appeal — Statute  48  Oeo.  III.  c.  151,  sect.  15— 
Leave  to  appeal  against  an  interlocutory  judgment  of  the  Inner 
House,  before  answer  ordaining  the  production  of  certain 
balance  sheets,  etc.,  of  a  business  firm,  re/used,  though  it  was 
pleaded  that  the  production  thus  ordered  would  defeat  the 
object  of  the  defence,  which  was  to  avoid  any  publication 
of  the  affairs  of  the  firm. 

Th[8  was  an  action  of  count,  reckoning',  and  payment  at 
the  instance  of  the  trustees  of  the  late  Andrew  Murray 
Lawson,  a  partner  of  Peter  Lawson  and  Son,  seeds- 
men and  nurserymen  in  Edinburgh  and  London,  against 
Charles  Lawson,  senior,  and  others,  the  surviving  part- 
ners of  the  said  firm. 

The  business  of  Peter  Lawson  and  S3n  was  at  the  date 
of  the  said  A.  M.  Lawson's  death,  11th  Dacember  1869, 


carried  on  under  and  by  virtue  of  a  contract  of  copartnery 
dated  22d  and  26th  November  1867,  entered  inti>  by  and 
between  the  five  following  peraons — viz.  the  said  Charles 
I  Lawson  senior  of  Borthwick  Hall,  Charles  Lawson  junior, 
I  Andrew    Murray  Lawson  (the  truster),   Henry  Graham 
Lawson,   and   George  Stodart   Lawson ;    the   four  last- 
named  persons  being  all  sons  of  the  said  Charles  Lawson 
senior  of  Borthwick  Hall. 
I      This  contract  of  copartnery  determined  the  respective 
I  interests  of  the  different  partners  in  the  capital  and  profits 
of  the  concern  ;  and  inter  alia  it  provided  that — 

**DuodecimOt  AU  the  business  books  of  the  company  shall  be 
balanced  annually  on  the  last  lawful  day  in  May,  or  as  soon 
thereafter  as  possible,  but  no  delay  beyond  three  months  shall 
be  permitted ;  and  it  is  hereby  declared  that  any  partner  com- 
plaining of  such  delay  shall  after  the  expiry  of  the  said  three 
months  have  the  option  of  taking  any  mode  he  chooses  to  effect 
such  balance  at  the  expense  of  the  company.   .  .   . 

'*  Decimo  quintOj  Incase  of  the  death  of  any  of  the  partnendariog 

the  currency  of  this  contract,  the  shares  held  in  the  concern  by 

:  such  deceasing  partner  shall  be  cancelled,  or  shall  fall  and  aocrne 

I  to  the  other  or  surviving  partners  in  the  proportion  of  their  own 

I  original  shares  therein  (the  representatives  of  a  deceased  partott 

being  entirely  excluded  from  holding  shares,  or  being  in  aoj 

respect  partners  in  the  concern),  and  in  accounting  with  tba 

representatives  of  a  deceased  partner  for  his  shares  and  intereit 

I  in  the  concern,  the  surviving  partners  shall  either  settle  with 

•  them  in  terms  of  the  immediately  preceding  balance-sheet,  sad 

'  pay  to  them  such  additional  sum  for  the  period  from  the  date 

.  of  such  balance  to  the  day  of  his  death  as  shall  be  equal  to  hii 

I  share  of  the  divided  profits  on  an  average  of  the  previous  yean 

of  the  contract,  or  else  shall  pay  to  them  his  proportion  of  the 

I  actual  profits  up  to  the  day  of  his  death,  taking  into  account  in 

either  case  the  whole  debts  and  obligations  for  which 'the  Con* 

I  pany  is  liable,  and  the  debts  which  may  be  due  by  the  deceased 

'  partner  to  the  Company ;   and  it  is  hereby  provided  that  the 

'  option  above  specified  shall  be  competent  only  to  the  sorviTing 

partners,  and  that  the  representatives  of  the  deceased  partner 

shall  be  bound  to  acquiesce  in  the  resolution  of  the  survivon,  if 

the  same  shall  be  intimated  to  them  within  three  months  aftff 

the  death  of  the  partner." 

Andrew  Murray  Lawson  for  some  time  previous  to  his 
death  had  resided  in  England  in  ill  health,  during  whick 
time  a  correspondence  took  place  between  him  and  hii 
father  as  to  the  arrangement  of  his  affairs.  As  the  result 
J  of  this  correspondence  the  defenders  averred  that  an  agrees 
ment  had  been  come  to,  whereby  Andrew  Murray  Lawsoa 
ceased  shortly  before  his  death  to  have  any  share  or  inter- 
est in  the  firm  of  Peter  Lawson  and  Son,  and  they  refused 
the  pursuers  access  to  the  balance-sheets  and  books  of  the 
company,  and  refused  to  settle  with  them  in  terms  of  the 
contract  of  copartnery,  or  in  any  other  way  than  accordinf 
to  the  alleged  agreements  The  present  action  was  accord- 
ingly brought,  in  which  the  pursuers  concluded  that— 

"  The  defenders  ought  and  should  be  decerned  and  ordained  to 
exhibit  and  produce  the  business-books  of  the  said  firm,  or  of 
the  said  late  firm  of  Peter  Lawson  and  Son,  from  the  date  ol 
its  commencement  under  the  said  contract  of  copartnely,  beiof . 
the  1st  day  of  June  1S66,  and  all  accounts-current,  or  other 
accounts  and  relative  vouchers,  and  all  balance-sheets  applioabb 
to  the  state  of  affairs  and  business  transactions  of  the  siud  fim 
or  late  firm,  from  the  date  above-mentioned,  that  the  true  state 
of  the  right  and  interest  of  the  said  deceased  Andrew  Miutaf 
Lawson,  or  of  the  pursuers,  as  his  trustees  and  executors,  intk 
said  firm  or  late  firm,  and  in  the  capital  and  profito  thereof 
may  appear  and  be  ascertafned.' ' 

(Thereafter  followed  conclusions  for  c^unt,  reckonxo^ 
and  payment). 

In  defence  against  this  action  the  defenders  stated  :-* 

"Stat.  5.  In  the  month  of  November  of  the  year  1869,  enouB- 
stanoes  having  emerged  affectLog  the  health  of  the  said  Andrev 
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Morray  Lawsoo,  and  which  not  only  unfitted  him  altogether  for 
continuing  in  the  business,  but  rendered  it  dangerous  to  allow 
him  to  remain  a  {lartner  therein,  an  agreement  was  made  with 
him  by  his  father,  acting  for  himself  and  the  other  partners, 
and  assented  to  by  the  other  partners,  for  his  immediate  and 
complete  retirement  from  the  concern. 

*'  StcU.  6.  By  the  said  agreement  the  said  deceased  Andrew 
Murray  Lawson  agreed,  and  was  allowed,  to  retire  entirely  from 
the  business,  and  his  whole  interests  in  the  company  were  brought 
to  an  end,  in  consideration  of  a  burden  on  the  business  during 
his  father's  life  of  a  payment  for  behoof  of  him  and  his  family 
to  the  extent  of  £300  a-year,  the  particulars  of  which  were  to 
be  regulated  by  his  marriage-trustees  and  his  father ;  and  it  was 

^  to  be  at  the  option  of  the  business  to  select  the  time  for  public- 
ation of  his  retirement.  Further,  at  his  father's  death  the  said 
Charles  Lawson*s  obhgations  under  his  marriage-contract  were 

*  to  be  accounted  for  as  the  full  amount  of  the  said  Andrew  M. 
Law8on*8  capital  in  the  business.  During  his  (the  said  Charles 
Lawaon^s)  life  no  capital  was  to  be  withdrawn.  Copies  of  three 
letters  which  passed  between  the  said  A.  M.  Lawson  and  his 
father,  relative  to  the  said  agreement,  and  which  embody  the 
terms  of  said  agreement,  are  herewith  produced.  The  agree- 
ment embodied  in  said  letters  was  made  with  the  knowledge,  con- 
currence, and  approval  of  the  other  partners.  The  defender, 
Charles  Lawson,  junior,  was  in  Edinburgh  at  the  time,  and  was 
a  consenting  party  to  the  whole  arrangement.  The  defenders, 
Henry  Graham  Lawson,  and  George  Stodart  Lawson,  had  also 
been  previously  consulted,  and  had  expressed  full  approval. 
The  whole  partners  assented  to  the  agreement  as  made  by  Mr. 
Charles  Lawson  senior  on  their  behalf." 

Tbe  letters  founded  on  as  constituting  this  alleged 
agreement  were  as  follows: — 

A.  M.  Lawson  to  Charles  Lawson,  Senior. 

**  Edinburgh,  Nov.  23,  1869. 

*'Mt  Diar  Father  ...  I  trust  that  in  a  squaring  up  of  my 
relations  with  the  business  it  could  still  be  seen  that  £200  or 
£300  a-year  might  be  accrued  to  me,  and  for  this  sum  I  can 
hope  to  make  a  comfortable  arrangement  for  them  (his  children) 
•with  their  aunt  Mrs.  Hosking  through  Mr.  Nash,  and  I  have 
fair  hopes  of  reasonable  employinent  for  myself  to  meet  my  own 
requirements. 

"  Will  you  now  kindly  consider  what  1  have  written,  and 
tell  me  what,  under  the  circumstances,  you  would  deem  it  best 
to  be  done  ?  If  yon  wish  me  to  remain  in  the  business,  and  can 
■ee  a  fair  chance  of  reorganising  family  life  for  me  in  it,  I  am 
ready  and  willing  to  do  all  I  can  to  attain  those  ends  ;  if  they 
are  not  feasible  on  tome  honourable  terms  connected  with  the 
future,  then  I  will  do  the  best  I  can  with  the  alternative  I  have, 
tnd  I  don't  doubt  at  all  that  in  that  I  will  yet  get  your  aid  and 
countenance ;  and  I  am,  &c. 

«*  A.  M.  Lawson." 

Ko.  39  of  Process. — Charles  Lawson,  Senr.,  to  A.  M  Lawson. 
"  Borihwich  Hall,  Nov.  24,  1869. 

"My  'Dear  Andrew, — I  have  received  your  letter  of 
yesterday's  date,  placing  before  me,  in  a  clear  and  distinct 
tnanner,  your  position. 

"  In  reply,  1  have  to  say  that  I  approve  of  the  course  you 
%re  adopting  in  realising  your  property  to  free  yourself  pf  all 
debt.  .  .  . 

**  To  meet  your  views  as  far  as  practicable,  \  would  propose 
ttat  your  Shipping  Coy.  shares  should  not  be  sold  at  pr^ent, 
"bat  be  made  over  to  your  marriage  trustees,  with  power  to  your- 
self to  draw  the  dividends,  and  this  arrangement  will  clear  your 
debt  to  them ;  I  recommend  that  your  Caledonian  shares  be 
made  over  to  your  aunt,  m  part  of  your  debt  to  h^r,  and  not 
aold  at  present ;  and  that  after  you  have,  by  the  sale  of  your 
lionse  and  f umituro,  freed  yourself  from  your  obligations  to  your 
aunt,  the  Investment  Company,  and  all  sums  due  by  you  every- 
where, provided  you  retiro  now  entirely  from  the  business, 
which  I  authorize  and  recommend,  I  shall,  in  consideration  of 
this,  authorise  and  recommend,  as  a  burden  on  the  business 
during  my  life,  a  payment  for  behoof  of  yourself  and  your  family 
to  tbe  extent  of  iSQO  a-year,  the  particulars  of  which  to  be  re- 
gnlalod  bj  your  manisge  tmstees  and  myself,  and  that  it  shall 


be  at  the  option  of  the  business  to  select  the  time  for  publication 
i  of  your  retirement. 

"  At  my  death  my  obligation  under  your  marriage-contract 
falls  to  be  accounted  for  as  the  full  amount  of  your  capital  in 
the  business,  because  during  my  life  no  capital  can  be  withdrawn. 

"  I  need  not  say  that,  if  circumstances  and  your  own  conduct 
warrant  it,  I  shall  be  very  happy  to  have  it  in  my  power  to 
augment  this  sum  of  £300  a  year,  and  so  assist  you  more  in 
carrying  out  your  views  of  household  life  with  your  children. 

"  1  make  these  propositions  as  the  best  for  your  interest,  but 
if  not  agreed  to  at  onpe  by  you  now,  they  are  no  longer  binding 
upon  me. — I  am,  ^ 

"  Chas.  Lawson." 

No.  13  of  Process. — A.  M,  Lawson  to  C.  Lawson,  Senior. 

"  Edinburgh,  24/A  ^or.l869. 

**  My  Pear  Father, — I  received  to-day  the  letter  which  you 
have  written  to  me  bearing  this  date  and  which  recommends 
me  to  adopt  the  alternative  course  of  winding  up  my  connection 
here. 

"  What  you  say  as  to  my  house,  furniture,  shares  in  Shipping 
Coy.,  &c.,  is  just  exactly  the  arrangement  which  I  have  chalked 
out.  .  .  . 

"  The  payment  of  £300  per  annum  from  the  business  as  in 
account  with  me  is  a  matter  of  accounting,  the  onus  of  which  I 
can  fairly  leave  to  you  ;  neither  do  1  feel  at  present  inclined  to 
cavil  at  the  arrangements  connected  with  this  sum  which  you 
desire  to  impose,  though  I  certainly  could  not  have  proposed 
such  to  any  man  myself. 

"  The  occupation  I  no^  pppose  to  myself  is  in  Lidia,  and  I 
will  look  to  settling  ap  to  Uiftt  as  quickly  as  possible ;  but  any 
public  publication  of  my  retirepient  may  be  left  quite  at  your 
own  discretion. — I  am,  &c  A.  M.  Lawson." 

Charles  Lawson,  Jun.,  to  A.  M.  Lawson. 

'*  Edinburgh,  2ith  Nov.  1869. 

**  My  Dear  Andrew, — I  Jiave  received  your  note  of  this 
afternoon,  with  letter  for  your  father,  which  1  read,  close,  and 
post  to  him  to-night.  Vpu  dp  well  to  adopt  all  his  views  ;  but 
in  doing  so,  I  woul^  gl^y  bave  seen  you  write  more  lovingly 
to  him  and  less  criticaJly.  So  far  as  I  am  concerned,  and  I  think 
I  can  say  the  same  of  the  r^est  of  the  family,  beyond  reading 
some  of  the  letters  he  sends  to  you  I  have  nothing  to  do  wi^ 
them.  Conversation  about  you  pan  hardly  be  avoided,  but  none 
of  us  would  presume  to  advise  hi^  in  such  an  important  matter 
as  his  duty  to  you. 

'*  I  cannot  conceive  what  bad  advice  can  have  been  given  to 
him  or  to  me,  and  I  only  hope  the  gopd  intentions  which  he  has, 
and  which  we  all  have,  towards  you  and  yours,  may  be  in  our 
power  to  be  carried  out. 

**  In  regard  to  your  prospects  in  future  I  cannot  speak,  but  I 
hope  they  lie  in  the  hilly  and  more  temperate  region,  for  with 
your  constitution  and  at  >'Our  age  now  I  cannot  think  a  hot 
climate  at  al)  suitable  fo^  you. — I  am,  &c. 

"  C.  Lawson,  Junr." 

No.  14  of  Process. — C.  Lawson,  Senior,  to  A«  M.  Lawson. 

"  Borthwick  Ball,  2Uh  November  1869. 

"  My  Dear  Andrew, — I  have  received  your  letter  of  to-day's 
date,  agreeing  promptly  to  the  arrangements  I  proposed,  con- 
ditiona&y  on  your  immediate  and  complete  retirement  from  the 
business,  and  which  I  authorized  and  recommended  in  my  letter 
of  yesterday,  with  every  sincere  desire  for  your  future  well-being. 

*'  In  so  far  as  it  may  be  necessary  for  me  to  communicate  with 
your  agent,  Mr.  Wallace,  to  complete  these  arrangements  I 
shall  so.  Under  all  circumstances  I  believe  the  best  has  been 
done  for  your  interest,"  etc.  Chas.  Lawson." 

On  the  25tb  November,  Mr,  A.  M,  Lawson  went  to 
London,  wbere,  having  seen  his  marriage  tmstees,  he 
at  once  on  27th  November  telegraphed  a  repudiation 
of  any  snch  agreement,  and  threatening  proceedings  in 
Chancery.  No  ftirther  steps  were  taken  till  his  death,  which 
occurred  shortly  after,  on  11th  December  1869. 
In  these  circnmstances  the  pursuers  pleaded — 
(l.)In  virtue  of  the  contract  of  copartnery  oondesoended  on 
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tiM  tnu^er  was  a  partner  nf  the  vud  firm  of  Peter  Lavion  and 
ftoo,  frvym  the  fint  day  of  June  1866  down  to  the  1 1th  day  of 
Deeenher  1869,  being  the  date  of  hu  death,  and  the  tnuter's 
rigbta  and  interests  in  the  capital  and  profits  of  the  said  finn 
nost  be  ascertained  and  given  effect  to  in  terms  thereof.  •%)  No 
agreement  for  the  retirement  of  the  tmster  from  the  said  firm 
luid  erer  been  made  or  concluded  ;  and  the  defenders  were  on 
this  footing  liable  to  account  to  the  porsners  as  concladed  for. 
(3.)  Even  awnming  that  the  import  of  the  correspondence  referred 
to  in  art,  6  of  the  defences  amounted  to  an  agreement  on  the 
truster's  part  to  retire  from  the  said  finn,  the  defeoders  were 
equally  b^jund  to  account  to  the  pursuers  as  concluded  for. 

The  def:fnder8  pleaded — 

(1.)  The  pursuers  had  no  title  to  sue.  (2.)  In  respect  of  the 
retirement  of  Mr.  Andrew  Murray  Lawson,  in  terms  of  the  fore- 
said agreement,  the  present  action  could  not  be  maintained.  3.  in 
respect  of  the  said  agreement,  the  defenders  were  not  liable  to 
count  and  reckon  with  the  pursuerB,  m»  concluded  for. 

The  Lord  Ordinary  (Ormidale)  pronoDnced  the  foUowing 
interlocvtor,  adding  the  rabjoined  note  : — 

'*  The  Lorrl  Ordinary  haring  heard  counsel  for  the  parties  on 
the  defenders'  Bnt  three  pleas  in  law,  maintained  by  them  as 
preliminary  and  as  barring  the  accounting  concluded  for  by  the 
pursuers — Repels  said  pleas,  and  quoad  ultra,  and  before  further 
answer,  remits  the  case  to  Mr.  Alexander  Jamieson,  chartered 
accountant  in  Edinburgh,  to  report  quam  primum  on  the  state 
of  accounts  between  the  parties,  and  what  balance,  if  any,  was 
due  to  the  late  Andrew  Murray  Lawson  at  the  time  of  his  death 
as  a  partner  of  the  firm  of  Peter  Lawson  and  Son. 

**  iTole. — The  defenders*  three  pleas,  now  repeUed,  are  founded 
entirely  on  the  alleged  agreement  referred  to  in  article  6th  of 
thei(  statement  of  facts,  and  that  agreement  is  there  stated  to 
be  contained  in  the  three  fett^srs  pr  copies  qt  letters  specifically 
mentioned. 

**  When  the  preliminary  pleas  now  in  question  were  first 
discussed  before  the  Lord  Ordinary,  it  was  suggested  that  all 
letters  or  other  writings  having  any  bearing  on  the  subject 
should  be  recovered  and  produced,  and  both  parties  having 
concurred  in  this  suggestion,  a  diligence  against  havers  was 
granted  to  each  of  them.  At  the  recent  debate  it  was  stated, 
for  the  pursuers  as  well  as  the  defenders,  that  there  had  now 
been  produced  all  the  letters  or  writings  of  the  description 
tudled  for  that  could  be  recovered.  The  important  letters  are 
Ko.  39  of  Process,  of  which  No.  11,  mentioned  and  especially 
founded  on  in  article  6  of  the  defenders'  statement  of  facts,  is  a 
copy,  and  Kos.  13  and  14  of  Process,  also  speciaUy  founded  on 
by  the  defenders  in  the  same  article  of  their  statement  of  facts. 
But  the  Lord  Onlinary,  after  a  careful  consideration  of  all  the 
letters,  and  especially  of  the  three  letters,  Nos.  39,  13,  and  14 
of  Process,  has  been  unable  to  satisfy  himself  that  they  are 
sufficient  to  instruct  that  any  such  agreement  as  that  in  question 
was  ever  concluded  between  the  parties  so  as  to  bar  the  present 
action.  Unless,  indeed,  the  agreen^ent  on  which  the  defenders 
found  in  support  of  their  preliminary  pleas  is  to  be  found  in  the 
three  If^tterf,  Nos.  39,  13,  and  14  of  Process,  it  is  awanting 
altogether — all  the  rest  of  ihe  correspondence  and  other  writings 
being  of  seryioe  merely,  if  of  any  service  at  aU,  as  throwing 
some  light  on  the  position  of  parades  when  the  alleged  agreement 
was  entere4  into.  T&e  defenders  themyelves  expr^sly  say 
in  the  6tl^  article  of  their  statement  of  facts,  that  the  three 
letters  now  specially  referred  to  'embody  the  terms  of  said 
agreement.* 

"  That  th^  deceased  Andrew  Murray  IL^wson  had  been  one 
of  the  partners  of  Peter  Lawson  and  Son,  under  their  written 
contract  of  copartnery,  which  wa$i  executed  in  Novem|)er  1867, 
and  that  he  qontinned  to  bp  a  partner  of  th|it  firm  until  his 
death  in  December  1869,— unless  he  is  to  be  held  to  have  cease4 
to  be  such  by  the  agreement  in  qpestion  entered  into,  according 
to  the  defenders'  statement,  about  a  fortnight  previous  tp  that 
event, — is  not  disputed.  The  question,  therefore,  upon  wluch 
ihe  defenders'  first  three  pleas  in  law  depend  is  whether  any 
such  agreement  was  ever  entered  into  and  finally  concluded ; 
and  this  question  depends  upon  what  may  be  held  to  be  the 
import  and  effect  of  the  three  letters,  Nos.  39,  13,  and  14  of 
Viieeu,    Mr.  Charles  Lawson,  senior,  the  writer  of  the  letter 


No.  39  of  Process,  commences  that  part  of  it  which  is  of  say 
importance  to  the  present  question  bj  the  words  '  I  propose,'  and 
then,  after  stating  what  he  proposes  should  be  done  by  his  sou, 
Andrew  Murray  Lawson.  and,  int^  aBa,  that  he  should  '  retire 
now  entirely  from  the  business,  whidk  I  authorize  and  recom- 
mend.' gnes  on  to  say, '  I  shall,  in  consideration  of  this,  authorise 
and  recommend,  as  a  burden  on  the  business  daring  my  fife,  s 
'  payment  for  behoof  of  yourself  and  your  famfly  of  £300,  tiie 
particulars  of  which  to  be  regulated  by  your  marriage  trusteei 
and  myself ;  that  it  shall  be  at  the  option  of  the  business  to 
select  the  time  for  publication  of  your  retirement.     At  my  desth 
my  obligation  under  your  marriage-contract  falla  to  be  accounted 
,  for  as  the  full  amount  of  your  capital  in  the  business,  because 
I  during  my  life  no  capital  can  be  withdrawn.'     It  ia  clear  that 
'  this  letter  cannot  be  held  in  itself  to  be  anything  more  than 
.  proposals  or  suggestions  for  an  arrangement  or  agreement,  which 
the  writer,  Mr.  Charles  Lawson,  senior,  would  reconamend,  soil 
;  so  far  as  he  himself  was  concerned,  would  authorize ;  and  it  ii 
i  equally  clear  that  before  any  agreement  oonld  be  definitely 
;  concluded,  the  concurrence,  not  only  of  Mr.  Charles  Lawsoo, 
:  senior,  and  Andrew  Murray  Lawson,  but  also  of  Charles  lawsoo, 
I  junior,  Henry  Graham  Lawson,  and  George  Stodart  Lawsoo, 
I  all  of  whom  were  partners  of  Peter  Lawson  and  Son,  was  indb- 
,  pensable.     There    could    therefore  have  been   no    agreement 
I  concluded  by  the  letter  Na  39  of  Process,  nor  does  it  appear  to 
the  Lord  Ordinary  that  the  answer  Andrew  Mniray  Lawson 
made  to  that  letter  of  his  father  can  be  hdd  to  alter  this  con- 
dition of  matters,  for  in  that  answer  (No.  13  of  Process)*  Bfr.  A 
M.  Lawson,  after  alluding  to  some  important  matters,  saya^— 
'The  payment  of  £300  per  annum  from  the  business,  as  in 
account  with  me,  is  a  matter  of  accounting,  the  amu  of  wU^ 
I  can  fairly  leave  with  you.     Neither  do  I  feci  at  present  inclined 
to  cavil  at  the  arrangements  connected  with  this  sum  which  yon 
desire  to  impose,  though  I  certainly  could  not  have  proposed 
such  to  any  man  mysdl'    The  Lord  Ordinary  does  not  think 
that  had  the  matter  remained  in  this  position  anything  could  be 
held  to  have  been  conclusively  fixed,  not  even  the  £300  f& 
annum,  which  it  was  proposed  Andrew  Murray  Lawson  was,  sfter 
his  retirement,  to  receive  from  the  business,  not  daring  his  own 
but  his  father's  life ;  for  he  does  not  agree,  as  the  defender! 
maintained  he  did,  that  his  future  interest  in  the  conceni  d 
Peter  Lawson  and  Son  was  to  be  held  as  fixed  at  £300,  but  on 
the  contrary,    he   expressly   says  that  that  '  is   a  matter  of 
accounting  ; '  and  in  r^ard  to  the  other  and  relative  proposals 
of  his  faUier,  he  merely  says  that  he  was  not '  at  present  in- 
clined to  cavil  with   them  ;  *  and  that  nothing  was  as  yet 
positively  concluded,  or  considered  to  be  so,  even  by  Mr.  Lawsoo, 
sen.,  himself,  or  indeed  could  have  well  been,  appears  pretty 
obvious  from  his  reply  (No.  14  of  Process),  in  which,  althoo^ 
he    commences  by    acknowledging  his  son's   letter,  'agreeing 
promptly  to  the  arrangement  I  proposed,  conditionally  on  year 
immediate  and  complete  retirement  from  the  business,  'he  goes  on 
to  add,  '  In  so  far  as  it  may  be  necessary  for  me  to  communicste 
with  your  agent,  Mr.  Wallace,  to  complete  these  arrangementi, 
I  shall  do  so.'     But  he  never  did  commimicate  with  Mr.  WaUaoe, 
and  the  arrangeinents  were  iiot  completed  through  him  or  any 
other  medium. 

"  Such  beipg  the  nature  of  the  three  letters  which  tk 
defenders  themselves  say '  embody  the  terms  of  the  agreenMst' 
on  which  they  found,  the  Lord  Ordinary  cannot  hold  them  to 
be  any  more  than  the  proposed  basis  of  an  airangement^  tk 
precise  conditions  of  which  remained  to  be  still  further  considend 
and  adjusted ;  and  this  becomes  all  the  more  obvious  wkn 
it  is  borne  in  mind  that  there  were  oth^r  parties  who  had  not 
yet  expressed  their  satisfaction  with  the  proposed  arrangement^ 
but  whose  concurrence  was  indispensable  before  any  agreement 
could  be  concludied.  It  was  no  doubt  ursed  at  the  debats^  on 
the  part  of  tl^e  defenders,  that  they  should  be  allowed  n 
opportunity  of  proving  by  parole  that  all  the  j^artners  of  Lawson 
and  Son  had,  in  point  of  fact,  assented  to  the  alleged  agreement 
But  the  \jOTd  Ordinary  cannot  find  in  the  Record  any  relsTsnt 
avepnent  to  this  e^ept,  and  at  any  rate  he  does  not  think  psrok 
proof  on  such  a  point  is  competent  in  the  circnmstaaoei^  and 
especially  after  the  death  of  Andrew  Murray  Lawson.  Neitkr 
does  the  Lord  Ordinary  think  that  there  ia  to  be  found  in  tk 
Becord  any  relevant  statement  to  show  that  the  alleged  i^rse- 
ment  was  ever  acted  on,  so  as  to  hara  barred  A*  M.  Lawton 
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from  altogether  withdrawing  from  it  before  it  was  finally  con- 
cluded. It  is  no  doubt  said  by  the  defenders,  in  article  8  of 
their  Statement  of  Facts,  that  it  was  '  acted  on/  but  they  go  on 
to  explain  that  by  this  expression  they  merely  mean  that  after 
Mr.  A.  M.  LawBon  wrote  the  letter  No.  13  of  Process,  he  left 
Edinburgh  for  the  south  of  England,  where  it  was  admitted 
that  he  died  within  a  fortnight  afterwards. 

**  These  are  the  reasons  which  have  influenced  the  Lord 
Ordinary  in  repelling  the  preliminary  defences  in  this  case,  and 
in  holding  that  there  was  no  finally  concluded  or  completed 
agreement  such  as  that  on  which  the  defenders  found. 

"Farther,  and  supposing  there  was  such  a  finally  concluded 
agreement,  the  Lord  Ordinary  does  not  think  that  it  could  be 
held,  in  any  fair  or  sound  construction  of  it,  to  have  amounted 
to  more  than  that  Mr.  Andrew  Murray  Lawson  was  to  retire 
from  the  concern  of  Peter  Lawson  and  Son,  on  the  footing  that  for 
the  future,  daring  his  father's  life,  he  was  to  receive  from  that 
buMnen  £300  a-year  in  place  of  his  share  of  the  profits,  whatever 
those  might  tarn  out  to  be.  But  f/tioad  the  past,  the  Lord 
Ordinary  is  not  prepared  to  hold  that  A.  M.  Lawson*s  iiiterest 
in  the  business,  or  his  right  to  an  accounting,  was  determined 
or  precluded.  To  amount  to  this  it  would,  he  thinks,  have  re- 
quired something  much  more  clear  and  unequivocal  than  any- 
thing that  appears  in  the  letters  constituting  the  alleged  agree- 
ment founded  on  by  the  defenders. 

"  On  the  assamption  that  the  views  which  have  now  been 
explained  are  correct,  parties  were  agreed  that  the  only  course 
which  could  be  followed  was  that  which  has  been  adopted,  viz., 
to  repel  the  defenders'  first  three  pleas  in  law,  and  quoad  ultra 
remit  the  case  to  an  accountant. 

"  The  defenders'  fifth  plea  in  law,  which  is  founded  on  the 
bond  and  assignation  in  security  referred  to  in  the  Record, 
remains  intact,  and  will  fall  to  be  afterwards  dealt  with  in  such 
a  manner  as  may  be  necessary  to  protect  the  rights  and  interests 
of  Mr.  Lawaon,  senr.,  under  that  deed.* 

The  defenders  reclaimed. 
At  advising — 

Lord  Jttstics-Clirk. — The  main  question  in  this  case  is, 
whether  there  has  been  a  concluded  agreement  between  the 
firm  of  Peter  Lawson  and  Son  and  Andrew  Murray  Lawson,  by 
which  the  latter  agreed  to  withdraw  from  the  firm.  I  am  un- 
able to  concur  with  the  Lord  Ordinary  in  the  view  which  he 
takes  of  this  matter — I  mean  in  the  ground  on  which  he  has 
arrived  at  his  conclusion.  I  think  that  the  letters  referred  to 
in  his  note  go  a  great  deal  further  than  a  mere  proposition,  and 
that  a  very  little  ret  interventus^  or  even  some  period  of  silence, 
might  have  raised  the  negotiation  into  a  binding  contract.  I 
have  no  doubt  that  all  the  partners  authorized  these  overtures, 
and  if  so,  that  Charles  Lawson,  senior,  must  be  held  as  speaking 
both  for  himself  and  the  others.  This  is  evident  from  ^e  tone 
of  his  letters,  and  was  so  understood  by  Andrew  Murray  Law- 
ton  himself.  But,  although  this  may  be  quite  true,  the  question 
remains,  whether  the  letters  themselves  contain  an  agreement 
so  clear  and  precise  that,  though  repudiated  immediately  after, 
it  continued  to  be  binding  on  the  parties.  Now,  after  the  long 
and  elaborate  argument  we  have  had  as  to  the  meaning  of  this 
alleged  agreement,  it  is  plain  there  were  matters  which  were 
amhiguona  in  the  letters,  and  which  necessarily  remained  for 
ivther  adjustment.  It  is  not  alleged  that  the  parties  ever  acted 
OB  the  agreement  for  a  single  day,  and  in  })oint  of  fact  it  was 
repudiated  by  Andrew  M.  Lawson  only  two  days  after  the  date 
on  which  it  is  said  to  have  been  entered  into.  There  was,  in 
Hiy  opinion,  locus  pCBniUfUia,  and  it  was  promptly  taken  advan- 
tage of. 

The  next  question  is,  what  course  we  have  to  follow.  The 
Lord  Ordinary  makes  a  general  remit  to  an  accountant.  Look- 
ing to  the  clause  in  the  contract  of  copartnery  between  the 
membeni  of  the  firm  of  Peter  Lawson  and  Son,  which  provides 
lor  accounting  with  the  representatives  of  a  deceasing  partner 
on  the  footing  of  the  balance-sheet  immediately  preceding  the 
iaid  partner's  deaths  I  think  that  we  are  entitled,  before  further 
mamwer,  to  tee — IH.  A  certified  copy  of  the  company's  balance- 
iheet  prepared  and  signed  by  the  partners  in  1867.  2d.  A  cer- 
tified copy  of  any  hataooe-sheet  prepared  and  signed  in  1868. 
Zd.  A  co^  of  the  Moomtt  of  Andrew  Murray  Lawson  with  the 


firm  as  it  stood  at  the  time  of  his  death  on  11th  December  1869, 
and  that  we  should  order  accordingly. 

Lord  Cowan. — The  Lord  Ordinary  repels  the  first  three  pleas 
in  law  for  the  defenders,  and  I  am  of  opinion  he  has  done  rightly. 
But  I  think  there  will  require  to  be  some  modification  of  the 
remainder  of  his  interlocutor. 

llie  question  is,  whether  Andrew  Murray  Lawson  was  or  was 
not  a  partner  of  the  defenders'  firm  at  the  date  of  his  death. 
The  defenders  maintain  that  he  was  not,  on  account  of  a  con- 
cluded agreement  or  bargain  to  retire,  alleged  to  have  been 
entered  into  in  writing  a  short  time  before  that  date.  I  assume 
that  in  making  the  proposition  which  he  did,  Mr.  Charles  Law- 
son  was  authorized  by  the  other  partners  of  the  company  to  act 
as  he  did.  Were  this  matter  in  dis])ute,  it  would  have  been  for 
probation.  But  on  the  assumption  that  he  was  acting  for  the 
company,  I  agree  with  your  Lordship  in  thinking  that  the 
letters  referred  to  in  the  Lord  Ordinary's  note  do  not  amount  to 
a  concluded  agreement.  No  doubt  there  may  be  letters  inter- 
changed between  parties  clearly  setting  forth  what  the  one 
party  and  the  other  understood  as  the  matter  to  be  settled  be- 
tween theyn,  and  finally  setting  forth  that  settlement.  In  such 
a  case,  though  reference  may  be  made  to  a  man  of  business  to 
put  this  arrangement  into  formal  shape,  I  apprehend  the  agree- 
ment would  be  binding,  though  the  formal  deed  was  never 
drawn  out.  This  was  the  state  of  matters  in  the  case  of  Smeaton 
r.  The  Police  Commissioners  of  St.  Andrews,  ante,  voL  zliii.p. 
349  (H.  of  L.),  reversing  C.  of  S.  judgment,  an^«,  voL  xli.  p.  132  ; 
where  the  House  of  Lords  held  that  though  a  formal  deed  had 
not  been  executed  there  was  enough  to  show  "  eonsfnsuB  in  idem 
placUttm,"  and  that  the  agreement  was  binding,  so  that  the  sole 
question  here  is,  whether  there  was  such  a  clearly  completed 
contract  arranged  by  these  letters  as  to  enable  us  to  say  that 
Andrew  M.  Lawson  t)i|3re  and  then  ceased  to  be  a  partner. 
Now  the  important  passages  in  these  letters  are  contained  in  Mr. 
Charles  Lawson's  letter  to  Andrew  of  the  24th  November  1869. 
In  it  he  says  that  in  consideration  of  Andrew's  retiring  entirely 
from  the  business,  he  would  authorize  and  recommend,  "  as  a 
burden  on  the  business  during  my  life,  a  payment  for  behoof  of 
yourself  ^nd  your  family  to  the  extent  of  £300  a  year,  the  par- 
ticulars of  which  to  be  r^gulated  by  your  marriage  trustees  and 
myself."  Now  how  do  we  know  that  if  these  particulars  were 
not  regulated  to  Andrew's  satisfM^ion,  ho  would  have  accepted 
this  provision  ?  Moreover,  it  is  afi  essential  part  of  this  agree- 
ment, that  the  proposal  shopld  )iave  been  laid  before  the  mar- 
riage-contract trustees.  Then  the  same  letter  goes  on  to  say, 
*'  At  my  death  my  obligation  under  your  marriage>contract  falls 
to  be  accounted  for  as  the  full  amount  of  your  capital  on  the 
business,  because  dpring  my  life  no  capital  can  be  withdrawn." 
There  have  been  various  views  stated  as  to  the  exact  meaning 
of  this  stipulation.  At  one  time  it  was  said  to  be  an  assignation 
putting  Charles  Lawson,  senior,  in  the  room  of  his  son,  entitling 
him  to  the  shares  of  the  latter  in  the  firm.  Another  view  was, 
that  these  shares  fell  to  all  the  remainipg  partners  in  proportion 
to  their  own  shares  of  the  stock.  Now  here,  I  remark,  in 
Andrew's  answer  to  this  letter  not  the  slightest  reference  was 
made  to  this  stipulation.  And  this  is  the  explanation  of  the 
words  '*  so  far  "  in  the  last  paragraph  of  this  answer.  There  is 
no  evidence  that  as  to  that  particular  part  of  the  bargain  there 
ever  was  any  **  consensus  in  idem  placitumy^  and  it  must  be  kept 
ill  view  that  the  marriage-contract  trustees  were  materially 
interested  in  this  stipulation,  as  well  as  in  the  one  immediately 
preceding  it,  as  to  the  £300  annually.  Neither  of  the  proposi- 
tions was  laid  before  the  trustees  until  Andrew  went  up  to 
London,  ^  hen  the  agreement  was  ipimediately  repudiated.  He 
left  Scotland  with  the  intention  of  submitting  it  to  their  con- 
sid^ration,  and  thereby  carried  out  what  I  have  no  doubt  was 
the  intention  both  of  his  father  and  himself  in  entering  into  the 
inchoate  agreement  which  we  are  now  considering. 

The  contract  of  copartnery  provides  for  determining  the  in- 
terests of  deceasing  partners  on  the  footing  of  the  last  balance 
preceding  their  respective  deaths.  Here  the  case  of  McLaren 
V.  LiddeU's  Trustees,  an^«,vol.xxxii.  p.  164,  and  vol.  xxxiv.p.291, 
is  directly  in  point.  The  provision  is  a  most  beneficial  one,  in  pre- 
venting the  expense  of  a  general  accounting ;  and  I  agree  with 
your  Lordship  in  thinking  that  all  we  can  do  at  present  is  to 
order  production  of  the  laat  ba]ance>aheet  signed  by  Andrsw 
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M omj  Lavco-o.  m  v«^J!  ai  his  a^xonntt  with  the  firm  from  xti 
d^Vb  X/j  that  of  hi«  d4rai£i. 

I»BD  B£5 HOLME. — Id  thu  CAse  it  u  of  the  first  importance 
io  wfbt  vhat  is  the  effect  of  the  jndzm^ut  ve  are  about  to  pro- 
booDoe.  Now  I  uDdenta&d  your  Lordshipn  are  of  opinion  that 
tb«re  is  DO  condadeid  agreitment.  That  goes  a  little  further  , 
than  I  was  prepared  for.  For  I  nnderetortd  that  your  Lonishi]« 
wished  tf»  have  all  the  docaments  before  yon,  to  see  frr>m  them 
whether  there  was  a  'yjoclade'l  agreement.  But  as  your  Lord- 
shii«  arc  of  opinion  that  no  farther  documents  are  required  for 
your  judgment,  I  am  n'/t  inclined  to  object.  For  I  have  all 
along  be>«i  of  opinion  that  there  was  no  concluded  agreement. 
Now  if  that  be  the  case,  the  late  An<lrew  Murray  Lawson  died 
a  partner  of  the  C/mfiany,  and  the  question  for  the  Court  is 
what  is  to  be  done  when  his  representatives  come  forward  to 
demand  an  accounting.  Lord  Cowan  is  of  opinion  that  the  Lord 
Ordinary  has  gone  too  far,  and  would  feel  satisfied  to  lay  before 
the  accountant  the  last  balance-sheet  before  Andrew's  death, 
with  the  accofiots  between  the  date  of  that  balance  and  his 
death.  But  there  might  be  errors  of  calculation  which  would 
require  correction,  and  it  would  not  }*e  just  to  shut  out  any 
light  which  might  be  thrown  on  the  balance-sheet  by  the  general 
accounts.  iy»  that  the  L<^rd  r>rdinary  has  hardly  gone  further 
than  he  was  entitled  to  go.  The  onlinary  rule  is  to  order  a  , 
general  accjuuting.  Whereupon  the  accountant  will  reix»rt  to 
the  Court  the  terms  of  the  contract  binding  npon  parties ;  but 
it  will  still  )k;  quite  within  his  power  to  detect  and  expose  any  > 
errfirs  of  calculation  in  the  company's  books.  At  the  same  time 
if  your  Lfirdshii^s  are  of  opinion  that  it  will  be  sufficient  to  pro- 
duce the  balance-sheet  in  the  first  place,  I  make  no  objection. 

Lord  Xeavks. — The  first  question  in  this  case  ig,  whether 
there  was  a  c^included  agreement  between  the  parties  to  bar  the  ' 
accounting.  The  present  action  is  one  for  a  general  accounting  ! 
between  the  trustees  of  the  late  A.  M.  Lawson  and  the  firm  of 
which  he  was  a  partner.  Such  an  accounting,  it  is  said,  is  ex- 
eluded  in  consequence  of  an  alleged  agreement,  which  consists 
•of  three  parts,  all  necessary  for  its  completeness.  First,  as 
contended  by  the  company,  Mr.  Andrew  Murray  Lawson  retired 
from  the  coiMirtnery  at  a  certain  date.  Second,  the  accepted  a 
certain  imnuity  fqr  the  future  ;  and,  third,  he  made  an  arrange- 
ment reg^nling  his  capitaL  This  latter  arrangement  involves 
two  pr^ints,  I4/,  that  his  capital  was  fixed  at  J^GOOO,  and  2d, 
that  it  was  entirely  made  over  to  Mr.  Lawson,  senior.  It  is 
only  this  last  part  of  the  agreement,  that  which  deals  with  the 
cajiital,  that  can  be  founded  on  as  excluding  the  present  action, 
for  if  the  capital  was  not  fixed  and  made  oyer  to  ^Ir.  Lawson, 
senior,  Andrew  Lawson's  Trustees  would  have  a  right  to  require 
an  accounting,  and  whatever  was  found  due  under  that  account- 
ing would  Wlong  to  his  trustees,  and  not  to  his  father.  It  is 
not  allege^  that  the  company  are  in  any  way  creditors  under  the 
alleged  agreement.  Tlie  father  is  the  only  creditor ;  and  with 
regard  to  the  constitution  of  the  agreement,  that  is  a  very  im- 
portant mfitter. 

Now  it  is  not  very  distinctly  explained  what  the  position  of 
the  father  actually  was  to  be,  whether  he  was  to  take  bis  son^s 
•hare  of  the  capital  as  his  assignee,  or  was  to  do  so  on  the 
footing  of  his  son's  death,  and  under  the  provisions  of  the  con- 
tract of  copartnery  in  that  event.  This  is  not  clear,  and  it  is 
difficult  to  hold  that  an  agreement  has  been  concluded  of  which 
the  parties  i|re  only  able  to  give  us  such  an  unsatisfac- 
tory account  If  Andrew  Lawson's  claims  on  the  capital  of  the 
company  were  assigned  merely  to  his  father,  the  company 
would  remain  in  the  same  position  as  before,  and,  moreover, 
they  could  not  resist  an  accounting ;  they  could  only  say  to  Mr. 
Lawson's  Trustees,  '*  It  is  Mr.  Lawson's  father  to  sue,  and  not 
you."  On  the  other  hand,  if  the  company  have,  as  alleged, 
acquired  right  to  bar  the  accounting,  it  makes  it  necessary  to 
consider  the  stipulation  under  which  they  acquired  it.  Now 
the  stipulation  that  Mr.  Andrew  Lawson  should  retire  may  be 
considered  as  agreed  to.  The  annuity  offered  of  £300  a  year  may 
also  be  held  as  accepted,  though  it  was  with  a  grumble.  But 
when  we  come  to  the  agreement  about  capital,  it  is  left  in  such  a 
vague  and  obscure  condition,  that  it  is  impossible  to  hold  it  a  con- 
cluded agreement.  It  is  in  these  terms :  **  At  my  death  my  obliga- 
tion under  your  marriage-contract  falls  to  be  accounted  for  as  the 


fall  amount  of  your  capital  in  the  bntinfi,  bcooae  daring  mj 
life  no  capital  can  be  withdrawn.'^  There  is  no  dear  and  ex- 
plicit surrender  here  of  any  sorplns  of  that  capital  which  migkt 
be  f<>und  due  to  Amlrew  Lawson  at  his  fatlier'a  death.  Bat  ii 
the  view  that  that  is  a  clause,  by  which  the  company  as  a  ooa- 
fiany  acquired  the  rights  of  Andrew  Lawnon  to  be  divided 
among  the  partners,  there  is  no  statement  or  evidence  that  tk 
partcers  consented,  or  were  ever  consulted  in  the  matter. 

Nothing  is  done  in  the  partners'  naoiea.  bat  everything  by 
Mr.  Lswson.  senior,  and  in  his  own  name.  To  aay  that  a  iUag 
BO  obecure  is  to  be  held  as  agreed  to,  on  such  statements  si  vc 
have  h&re,  seemx  preptjcteroua.  AH  that  €»n  be  said  on  tke 
part  of  Lawson  and  Son  is,  that  the  father  a  proposition  va 
accepted  as  the  bssis  of  an  arrangement,  and  that  it  vii 
intended  that  a  final  deed  shonld  be  made  oat  in  wkidk 
the  position  of  Anrlrew  Lawson  should  be  made  dear.  I  hsiv 
no  doubt  that  he  agreed  generally  to  something  of  this  kiad 
But  unless  such  an  agreement  of  this  kind  is  agreed  to  inalliti 
details,  I  cannot  hold  it  a  concluded  agreement.  Until  that  is  m  I 
cannot  but  think  that  there  is  locus panitemtur.  Now  Mr.  Andmr 
Murray  Lawson  did,  within  two  days,  and  before  there  was  117 
rti  inl^rrentu*,  make  sufficient  intimatba  that  he  withdrew  froa 
any  proposal  made  as  to  his  capitaL 

But  now  the  question  arises.  What  are  we  to  do  in  thisaciiot! 
If  there  was  a  subsisting  copartnery,  it  came  to  an  end  by  tk 
death  of  Andrew  Mnrray  Lswson,  and  it  appears  to  me  prim 
facie  that  the  balance  in  the  last  balance-sheet  of  the  fin 
is  aU  we  can  look  at  just  now.  I  think  it  woald  be  • 
strong  proceeding  were  we,  in  initio  lUia^  and  before  n 
see  the  exact  position  of  parties,  to  give  aooess  to  afl 
the  balance-sheets  and  books  of  the  firm.  Let  as  fit 
that  last  balance-sheet  which  was  intended  by  the  paitsn 
to  be  the  basis  of  a  settlement  between  them  in  such  aa  emt 
as  has  happened,  and  unless  there  is  something  anspicioas  sboet 
it,  I  do  not  say  that  we  can  go  farther.  That  I  think  ii  tie 
first  thing  we  should  do,  and  not  send  the  case  to  an  aocoimtait 
on  a  general  remit,  as  the  Lord  Ordinary  has  done.  Hiat  would 
not  be  at  all  a  satisfactory  course  to  my  mind,  and  I  think  tk 
remit  should  be  much  modified. 

The  Court  accordingly  pronounced  the  following  bter- 
locutor : — 

"  Find  that  the  letters  founded  on  did  not  constitnte  a  eos- 
cluded  agreement  between  the  late  Andrew  Mnrray  Lawson  isd 
the  defenders,  and  before  further  answer  ordain  the  d^eoden 
to  produce  in  Process,  (1.)  certified  copy  of  the  compsayi 
balance-sheet,  prepared  and  signed  by  the  partners  in  1867.  (1) 
certified  copy  of  any  balance-sheet  prepared  and  signed  in  1 W 
(3.)  copy  of  the  account  of  Andrew  Murray  Lawson  with  tbt 
firm  as  it  stood  at  the  time  of  his  death  on  the  11th  of  Deeeoibir 
1869,  reserving  all  questions  of  expenses." 

Thereafter  a  petition  was  presented  in  terms  of  48  Geo. 
iii.  c.  151,  sect.  15,  praying  for  leave  to  appeal  to  the  Hoose 
of  Lords,  and  stating— 

That  the  effect  of  the  defence  maintained  by  the  petitioDen.  _ 
if  the  same  should  be  held  to  be  well  founded,  was  to  eidsde  I 
the  pursuers  from  any  investigation  into  the  books,  aceoimti» 
balance-sheets,  and  state  of  affairs  of  the  petitioners*  said  im. 
But  such  effect  would  be  altogether  defeated  unless  it  vac 
finally  ascertained  now  whether  the  said  defence  wii  vd 
founded.  The  petitioners  therefore  respectfully  submitted  ihii 
it  would  be  just  that  their  Lordships  should  grant  them  kam 
to  appeal,  in  order  that  this  question  might  be  decided  by  tk 
judgment  of  the  House  pf  Lords,  before  entering  npon  sny  is* 
▼estigation  of  the  balance-sheets  and  accounts  of  the  firm. 

Counsel  was  beard  in  support  of  this  Petition — 
At  advising — 

Lord  Justice-Clerk. — ^Though  I  am  satisfied  to  refuse  thii 
application,  I  am  not  quite  so  confident  in  my  opinion  as  Ik 
majority  of  your  Lordships.  The  general  rule  against  giving 
leave  to  appeal  in  the  case  of  merely  interlocutory  judgmenti  ii 
founded  on  strong  ground  of  expediency,  and  satisfactory  reseoai 
must  be  shown  by  the  applicant  why  appeal  should  be  allowed. 

Now,  this  judgment  is  essentially  interlooatoty.  If  I  eooU 
agree  with  Lord  Benholme,  that  though  in  form  diffiuing  bm 
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■»e  Uken  hy  the  Lord  Ordmrny,  we  aro  m  reality  jutt 
he  yray  for  tlie  general  accoimting  which  he  hu  ordered, 
,  then  thick  with  bira  that  there  was  more  reason  for 

a]>peaL  But  I  think  it  right  to  make  it  fuUy  uod^r* 
ha.t   the  very  opposite   view  waa   present  in  my  raind 

frajaed  thia    orfler  for  production*       It  waa  eicaetly 

I  thought  that  the  re^tilt  of  this  order  would  not 
Uy  lead  to  agenciral  &ecoaiiting,  tliat  I  thought  it  adv'is- 
^t  wt>  should  niake  it.  This  h  nn  action  by  the  repre- 
w  of  a  deceased  partiior  against  the  regaining  (lartnera 
icero.  Their  contract  of  copartnery  specially  fixes  the 
iBce- slice t  as  that  tvbich  ahiiU  determine  the  rights  of 
iresciitffltives.  There  may  be  very  gooil  reasons  why  the 
tatives  who  are  not  themselves  partners  should  not  be 

to  see  beyond  inch  last  hal&nce-aheet.  On  the  other 
rben  the  balance -aheetd  and  aoconuta  are  produced, 
ay  be  circumstances  arousing  suspicion,  or  satisfying  us 

must  get  behind  tho  last  balance  sheet,  in  order  to  do 
between  the  parties.  The  question  we  had  to  conniiler 
ether  there  wa«  an  agreement  excluding  the  rej»resen- 
rem  the  sight  even  of  that  last  halance-sht^t  We  have 
lat  there  was  do  completed  agreement.  But  even  if  there 
n  sncb  aD  agreement  as  that  sought  to  be  established, 
Dthiug  ill  it  which  oould  prevent  the  representatives 
tiat  lialaijce  sheet  in  qnestion.     Before  Andrew  Murray 

could  ha  ire  been  aaked  to  sign  a  formal  agreement 
a  the  letters  in  question,  he  must  have  been  entitled 
ine  the  balance ^ahe^ta  himself,  and  under  these  circum* 
it  did  not  appear  to  me  that  the  sorviving  partnera 
»ifit  the  production  called  for  by  our  last  judgment.  T 
D  ^ink  it  would  be  wrong  to  hang  up  the  caAe  at  its 
stage  for  an  indefinite  time.  I  do  not  wtsh  in  the  least 
whmt  may  be  the  result  of  the  production  of  the  last 
^eet  of  the  firm,  or  what  we  may  then  do«  AJl  these 
u  remain  entire. 

I  ObwAK. — The  exercise  of  the  power  committed  to  ns 
or  withhold  leave  to  appeal  in  cases  of  this  sort  is  always 
te  matteri  and  one  to  be  judged  of  according  to  the 
tances  of  each  particular  ca?e.  As  your  Lordships  will 
t,  in  the  case  of  the  Western  Bank  we  some  years  ago 
remit  to  an  accountant  as  we  have  done  here,  the  remit  of 
Faa  foreseen  to  be  a  long  accounting,  but  which  was 
1  to  our  proceeding  with  the  case.  The  petition  for 
appeal  at  that  stage  waa  refufied,f?«f«,  vol  xstJtvtii.  p.  557. 
fcred  at  first  sij^ht  hard  npon  the  parties,  who  thought 
ves  aggrieved  by  the  remit*  But  the  House  of  Lords, 
L  xjncix.  p,  453,  in  no  way  interfered  with  our  discretion, 
iber  case,  that  of  Bell  of  Enterkine,  18th  July  1863, 
[>l  XXXV.  p,  651,  the  petition  to  appeal  was  refused, 
in  onr  opinion  it  was  premature,  as  there  remained 
question  arising  after  the  domicile  had  been  settled, 
be  disposed  of  before  the  accounting  should  take  place. 
titlon  was  refiiaed  because  the  parties  wonid  not  have 
>int  settled  first,  but  leave  to  appeal  would  have  been 
.  had  it  been  applied  for  at  that  subaeqiient  stage.  In 
>e  I  am  very  clear  that  we  should,  in  the  cKercise  of  our 
on,  refuse  this  apijlication.  The  interlocutor  proposed  to 
sn  to  review,  while  it  negatives  the  defence  of  concluded 
ent|does  not  necessarily  lead  to  any  protracted  accounting. 
1  am  not  at  all  satisfied  that  even  if  the  judgment  we 
mnounced  were  to  be  reversed,  the  limited  order  that  we 
ade  would  be  recalled.  I  think  it  is  one  we  were  entitled 
^e  in  any  view  of  the  caae.  We  have  not  ordered  a 
accounting,  ai  the  Lond  Ordinary  dii  Had  that  been 
5,  there  would  I  a^lmit  be  more  ground  for  the  application, 
liter  we  have  seen  the  documents  which  we  have  ordered  to 
tuced,  we  see  cause  to  order  a  general  accounting,  it  will 
consideration,  should  the  application  be  renewed,  whether 
it  should  be  granted  then.  I  can  see  no  objection  what- 
the  productions  ordered  being  made,  and  whatever  may 
result,  I  do  not  consider  that  at  the  present  stage  we 
be  exercising  a  wise  and  jnst  discretion,  having  due 
to  the  interesta  of  the  other  party,  in  permitting  an  ap- 
hicU  would  hang  up  the  case  for  two  years  at  least, 
0  the  fear  expressed  by  the  defenders  of  a  public  exposure 
r  affairs^  I  think  it  ia  quite  groundless.     The  productlona 


are  to  be  made  to  us ;  we  are  not  the  public,  and  there  is  no 
reason  why  they  should  go  further. 

Lord  Eenbolmk. — ^I  am  of  a  different  opinion.  It  appears 
to  me  that  if  our  judgment  is  reversed  there  will  be  an  end  of 
this  litigation,  and  a  settlement  between  the  parties  on  a 
different  basis  than  if  our  order  stamU.  Because  in  that  case 
there  will  be  a  quick  mode  of  ascertain iag  the  rights  of  parties 
independently  of  any  investigation. 

It  has  been  suggested  by  Lord  Cowan  that  we  do  not  do 
much  harm  by  ordering  these  partial  productiona,  but  it  seems 
to  me  they  are  only  introductory  to  a  more  full  examina- 
tion, which  will  he  shut  out  aa  being  unneeessary  in  caae  thia 
alleged  agreement  is  held  good. 

Now,  in  regard  to  the  respective  dangers  or  embarrassment 
to  the  parties  respectively,  aceorditig  as  the  appeal  is  admitted 
or  refused,  there  is  no  equality.  On  the  one  band  these  children 
are  to  receive  the  £300  a  year  pending  the  apjieal,  while^  if  the 
defenders  are  once  compelled  to  produce  their  books,  any  dnnger 
or  damage  they  may  sustain  are  irremediable.  I  am  always 
tender  of  the  rights  of  companies  where  they  state  a  plea  which 
if  well  founded  would  supersede  the  necessity  of  minute  and 
detailed  investigation  into  accounts. 

I  think  we  ought  to  grant  leave  to  appeal. 

IiORn  Keav^s  coneurwid  with  the  Lord  Justice  Clerk  and 
Lord  Cowan. 

Leave  to  appeal  was  accorjlingiy  refused. 

Act  bean  of  Faculty  (Gordon,  Q.C,,)  J,  M.  Duncan  r  Jotn 
Walker,  W.S.  Afpmi.—AU.  Solicitor- General  (Clark,  Q.C,)  Lm  ; 
Mackenzie  and  Kermack,  W.3.  Agentt.  h.j. 


KOVEMBER  BO,  187  2. 

:f3bst  DIVl^i^o:^f, 

Huau    Miller,   Appelluntj  in   W,    Tavlob   Keith's 

Sequestration. 
Banlrnptcg — TrmUt — Erpenses — Composition — Stafute  19  and 
20  VkL  cap,  79  {Bavtntpteif  {Scolhtjid)  Act,  1856),  »etL  HI 
— A  bankrupt  made  an  offer  of  comjiosition  to  his  creditors, 
and  the  offer  having  been  accepted' It  was  reported  by  the 
trufitee  to  the  Sheriff  for  his  approval.  A  former  trustee  who 
bad  resigned  objected  to  the  Sheriff  approving  of  the  offer 
until  his  expenses  and  remuneration  had  "  been  paid  or  pro- 
vided for*'  in  terms  of  the  141st  section  of  the  Bankruptcy 
(Scotland)  Act,  IS 56.  Held  that  he  bad  a  loctt^  utandi  in  the 
sequestration,  trustee  in  the  Act  meaning  every  tmstce  who 
had  been  apjiointcd  in  the  sequestration,  and  that  until  the 
provisions  of  the  section  were  complied  with  no  deliverance 
approving  of  the  copi position  could  competently  be  pro- 
nounced. 

Mr.  Millkr  was  appointed  trtistee  on  the  spquestrated 
estate  of  Willmni  Baylor  Keith  in  April  1872,  and  after 
conducting  the  nffairi  of  the  seqiieptrntion  for  some  time, 
resigned  the  office  in  July  1872,  on  discovering  that  there 
were  no  fnnds  available  to  enable  him  to  defray  the  expenses 
of  recovering  and  defending  the  estate.  Thereafter  a  Mr. 
Ferrie  was  appointed  trustee  in  his  place.  On  21st 
Angnst  a  genenil  meetinfr  t>f  creditoiB  was  called,  which 
was  attended  only  by  Mr,  Ferrie,  ihe  new  trustee,  and  the 
agent  in  the  Bequest  ration  aijd  his  clerk.  At  ihat  nveeting 
an  offer  of  a  com  position  of  Is.  in  the  pound  was  offered 
and  accepted — the  bankn^pt  himpelfand  a  cautioner  beiiig 
hound  for  the  amount.  On  22d  Augnst  Mr*  Miller  wrote 
to  Mr,  Ferria  encloBing  bis  amount  for  law  expenses  in 
tbe  Bequest  ration,  amounting  to  jC42,  19s.  lid.  and  an 
account  due  to  him  for  outlays,  and  bis  charge  for  trouble, 
amounting  to  £17,  5s-  fid.,  and  asked  for  payment  of  them 
before  Mr.  Ferrie  granted  his  report  ag  trustee,  ^hich  was 
necessary  to  enable  tbe  bankrupt  to  obtain  his  discharge 
under  tbe  14lst  section  of  tbe  **  Bankruptcy  (Scotland) 
Act,  1856."    This  section  provides  as  follows  ^— 
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fim-^-z^rftSXA  »hAri  b^  p«:^  ^/r  j,tfrrji*:d  ior  \f»  the  tasufa^cti'-.ii 
r,f  tc,4   tr:.«VA  JkC^  c/;T&i&LM^xi.«ri    b<bff/re  rach   dukTtnLLiDt  ii 

M/,  F'^rrl^.  in  the  rep^^rt  be  made  to  tte  Scerlff  of 
E^HfibcrgL  ouier  tLIi  htciloTk  aa  to  tLeoff^r  of  ccmpcbitlon, 

••Tfcft  tnurt**  f»ntli*r  r^.<»Ttii  iLat  hii  auEcocstfl  hare  Ii<*ti 
McnA'A^  Kr  tL<b  <y;iKzr-JuiTOfi^n.  acd  tb«  VjaUncft  a«oErta:ii<fi.  and 
fcin  r%fr.isr.»rat:on  fixed,  atd  th^fr  <ncperjM«,  so  fjir  u  tb«  nrporter  s 
trT}.*t4^h:p  U  c^/fi^riied,  t/zgetlier  with  the  expanse  of  takiaz 
r.tjt  tl«  Kqaart ration  and  bu  remnDeration  bare  b««ii  (laid  a« 
I^OTided  for  to  bii  aatUfaetioo  and  that  of  tbe  comrnhmantn.^ 

Mr.  Miller  objected  to  the  approval  of  the  offer  of  com- 
yjkhlf'Tt  bj  tLe  .Sheriff  od  the  ground  that  the  expenses 
iLcnrred  daring  bis  period  of  office,  iDclodiDg  the  expense 
of  taking  out  seqaestration  and  his  own  remuneration, 
y  aid  not  l/een  paid  or  provided  for.  The  Sheriff-substitate 
(HamilUin)  mipeneded  consideration  of  the  application  for 
discharge  till  the  bankrupt  coald  arrange  to  the  satisfaction 
of  the  tPistee  and  commissioners  for  the  settlement  of  the  ' 
expenses  referred  to.  Thereafter  on  16th  November  Ferrie 
lodges]  an  additional  report  as  follows  : — 

"  The  tniatee  reports  that  since  snbmitting  hii  preTiona  report 
as  to  the  acceptance  of  the  offer  of  composition  by  the  bankrupt 
he  had  called  a  meeting  of  the  commuisionen  on  the  estate, 
which  was  held  of  this  date  ^th  Xovemher  1872;,  at  which  an 
offer  was  made  by  the  bankmirt  'Mr.  Keith)  to  grant  his  bill  for 
£20  sterling,  payable  at  fonr  months  from  the  date  of  his  dis- 
charge, signed  by  himself  and  the  cautioner  for  his  composition 
in  full  of  all  expenses  incurred  by  Mr.  Hugh  Miller,  C.A.,  the 
f'/rmer  trustee,  including  his  own  commission  and  outlays,  under 
reservation  of  all  Mr.  Keith's  pleas  against  the  charges  of  his 
former  trustee,  and  those  acting  for  him,  if  his  offer  is  not 
acc^'fiterl ;  and  Mr,  Keith  also  stipalated  that  whether  his  offer 
be  Mccei^ed  fjr  not,  it  was  marie  'under  express  reservation  of 
all  remedy  comfietent  to  him  in  law,'  against  Mr.  Miller  and 
those  acting  for  him  for  their  proceedings  in  his  sequestration. 
The  crmimissioners  on  the  estate  (of  whom  a  quorum  was 
present  at  the  meeting)  thought  the  pro]M>sal  reasonable  and 
%iqtToyed  of  it  ...  .  The  reporter  respectfully  submits  and 
re|K^rts  to  your  Lordship  that  he  considers  the  proposal  for  the 
settlement  >>y  the  bankrupt  of  the  expenses  incurred  by  the 
former  trustee  U>  be  reasonable,  and  that  he  is  satisfied  tiiere- 
with  .  .  .  The  trustee  further  begs  respectfully  to  report  that 
his  remuneration  and  the  expenses  attending  the  sequestration 
have  been  paid  or  provided  for,  to  his  satisfaction." 

Upon  this  report  the  Sheriff-snbstitute,  on  16th  No- 
vember, pronounced  the  following  interlocutor : — 

'*Wh  yar^mher  1872. — The  Sheriff-substitute  having  con- 
sidered the  foregoing  report,  minute  of  meeting  of  creditors, 
and  Ixind  of  caution  therein  referred  to,  together  with  the 
trustee's  a^hlitional  report  and  relative  productions,  and  having 
hearvl  the  {parties  on  30th  October  last,  and  again  since  the 
IrKlging  of  said  a^lditional  ref»ort,  finds  that  the  offer  of  com- 
position, with  the  security  therein  mentioned,  has  been  duly 
ma/le,  and  is  reasonable,  and  has  been  unanimously  accepted  by 
the  cre<litor8  or  mamlatories  of  creditors  assembled  at  said 
meeting :  Therefore  approves  of  the  said  offer  with  the  security ; 
but  before  granting  a  discharge,  appoints  the  bankrupt  to 
appear  and  emit  the  statutory  declaration." 

"  Notf.—'Ai  the  hearing  on  30th  October,  Mr.  Macara,  "W.S., 
sp|>eared  for  Mr.  Hugh  Miller,  C.A.,  formerly  trustee  in  the 
s«!fjuoNtration,  and  objected  that  the  expenses  incurred  during 
Mr.  Miller's  tenure  of  office,  including  his  remuneration,  had 
not  been  paid  or  i»ravided  for,  in  terms  of  the  141st  section  of  | 
the  Bankrupt  Act    As  the  objection  appeared  to  be  a  relevant 


ccL«  uad«r  th«  f^ca^ie.  aad  was  m  point  of  fact  borne  out  bj 
Hk  *jbTT^  oz  tLe  tnszjstM  report,  the  Shenff-snbstitnte  w 
C£a'-.I«  at  icice  lo  pr:c*:csee  a  delirerance  approving  of  the 
f.f^r  c:  ccrBi^.siiKA,  asid  ssf«cfscided  coosiderBtion  of  the  ^ipfi. 
cai^:ci  for  *{.sifJDAr^  ^eXlL  thit  laaknxps  aiioiild  anaDge,  to  the 
sa^Lftfa^tiofi  ci  tLe  crut«e  and  ooamuaaionefa,  for  the  aettleBstt 
of  tu  exT-KLKs  referred  to.  This  baa  now  been  dooe,  u 
a^^<an  fr>.m  the  adriiuoaal  report  lodged  by  tbe  trustee,  lad 
tie  min-ite  o:  Bkeetmg  of  cummusu/nas  thereta  referred  to  lad 

-*  The  SLeriff-sabstinxte  vould  haw  hesitated  to  snsiam  Mr. 
Miliar  1  due  Uj  o]:<posc  the  baz^krapt's  discbaige  apon  any  other 
than  the  special  groond  above  BMatiaBicd.'* 

Mr.  Miller  app-ealed,  acd  ar^gued,  that  the  reports  apoo 
which  the  Sheriff-sn bet: tale  had  pronooDced  the  deliver- 
ar.ce  cozplalced  of  were  not  in  confonnitj  with  tbe 
141st  seciion  of  the  "^  Bankruptcy  Act,  1856."  MoreoTcr, 
that  ander  that  section  he  had  a  right  of  appeaL 

Argoed  for  the  commissioDerB — 

The  appellant  had  no  locus  Mamdi  under  the  1418*  section  cf 
the  Act,  not  being  one  of  the  penons  mentiooed  in  that  sectioa. 
He  had  resigned  4impfkit^,  and  so  lost  all  claim  on  the  aeqaet- 
tration.  "  Trustee  "  meant  the  present  trostee  all  through  tht 
Act.  But  even  though  he  were  entitled  to  object,  he  coild 
not  object  to  the  proposal,  as  it  was  quite  a  fair  and  reaaonaUe 
one,  and  approved  of  bv  the  commissioners  who  wei«  appointed 
for  the  very  purpose  of  considering  sach  qaestiona. 

At  advising — 
I      I»ED  Presibknt. — ^There  are  a  great  many  sospicions  featsni 
in  this  sequestration.     The  first  remarkable  Gircnmstanoe  ia  ill 
history  is  that  while  a  large  apparent  majority  of  the  creditoo 
claiming  Toted  against  the  apjiellant  when  he  waa  a  ^H'^'li 
■  for  the  trusteeship,  he  was  nevertheless  declared  dnly  deetid, 
on  the  ground  that  a  large  body  of  the  creditors  who  voted 
against  him  had  no  good  claims.      The  next  step  wis  the 
examination  of  the  bankrupt,  in  the  coarse  of  which  the  Shaif> 
substitute  found  it  necessary  to  send  him  to  prison  becanis  ht 
would  not  answer  a  question  regarding  the  disposal  of  oos- 
siderable  sums  of  money  which  had  recently  come  into  his  hssd. 
When  this  matter  was  brought  before  the  creditors  on  the  lepert 
of  the  trustee,  they  divided.     One  motion  waa  made  ^»^  the 
trustee's  report  be  approved  of,  and  another  that  it  ahonld  soi 
J  be  approved  of,  in  respect  that  in  the  opinion  of  the  erediton 
tbe  bankrupt  had  given  a  full  and  satisfactory  statement  of  Ik 
affairs  so  far  as  was  in  his  power ;  and  that  his  ezamiaatioa 
I  had  been  protracted  and  oppressive,  and  was  being  carried  oa 
I  by  parties  having  no  claim  against  the  estate.     The  seeoad 
j  motion  was  carrieid  by  a  majority  in  value  of  £1593  agsimt 
£630 — the  creditors  who  voted  for  the  motion  which  waa  carried 
being  substantially  the  same  who  had  voted  for  the  unsucoeerfiil 
trustee.     In  consequence  of  the  support  he  had  thua  obtained, 
the  bankrupt  petitioned  for  liberation,  which  waa  refused  hy 
the  Lord  Ordinary'.  The  bankrupt  reclaimed  against  thatdeosifla. 
and  by  that  time  the  trustee,  Mr.  Miller,  fin£ng  that  he  had  le 
funds  in  his  hands,  resigned  his  office.    In  consequence  of  that  the 
bankrupt  got  the  Lord  Ordinary's  interlocutor  recalled  in  absence, 
and  thus  obtained  liberation,  which,  I  think,  ia  very  much  to  be 
regretted.     The  trustee   then  very  properly,    apon  the  22d 
August,  sent  in  his  account  to  the  new  trustee,  and  in  his  letter 
sent  therewith  said — "  You  will  pleaae  arrange  the  settlemetl 
of  this  account  before  granting  your  report  as  trustee  to  cnshle 
the  bankrupt  to  carry  through  his  discharge.'*     Nuthiag  wai 
done  in  furtherance  of  that  request.     But  an  offer  of  composi- 
tion was  received,  entertained,  and  accepted  by  the  erediton^ 
and  the  new  trustee  had  reported  to  the  Sheriff  that  everytiuBg 
was  in   order,   and,  among  other  things,  that   the  trostet*! 
account  had  been  provided  for,  and  there  was  nothing  to  prevent 
the  bankrupt  from  obtaining  his  discharge.     It  was  quite  isi- 
possible,  looking  to  the  course  of  proceedings  in  this  sequestra* 
tion,  to  doubt  that  this  waa  mere  revenge  againat  Mr.  Miller 
for  his  having  done  his  duty  under  the  sequestration.    If  it 
were  possible  under  the  Bankruptcy  Act  that  such  proceedisgi 
should  be  successful  it  would  be  very  much  to  be  regretted. 
But  I  see  no  reason  to  doubt  that  the  Statute  haa  effectaslly 
provided  against  such  a  result     It  providea  that  before  any 
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C6  can  be  given  approving  of  «  composition,  *'the 
Lonera  ahall  andit  the  accoants  of  the  tmstee,  and 

the  balance  due  to  or  by  him,  and  fix  the  remunera* 
lia  trouble,  subject  to  the  review  of  the  Lord  Ordinary 
leriff,  .  .  .  and  the  expense  attending  the  sequestration 
1  remuneration  shaU  be  paid  or  provided  for  to  the 
on  of  the  trustee  and  commissioners  before  such  de- 
;  is  pronounced.''     Now  it  was  contended  that  the  only 

which  can  be  audited,  and  the  only  remuneration 
Ji  be  fixed,  and  the  only  accounts  or  expenses  that  re- 
be  paid  or  provided  for  under  the  141st  section  of  the 
those  due  to  the  existing  trustee  at  the  time  when  the 
:e8  place.  Nothing  could  be  more  unreasonable  than 
ionstmction  of  the  Statute.  That  trustee  may  have 
yffice  only  for  a  week  or  two,  while  the  sequestration 
ive.  endured  for  years.     In  what  particular  form  the 

of  a  previous  trustee  should  be  audited  was  a  matter 
importance.  I  shoidd  think  the  natural  way  would  be 
existing  trustee  to  embrace  the  whole  in  his  own 
,  so  that  the  whole  should  be  considered  together,  and 
ints  provided  for  before  the  sequestration  was  brought 
L  But  if  he  do  not  choose  to  do  so,  it  cannot  be  sup- 
st  the  previous  trustee  cannot  have  his  accoiints  audited, 
ite  clearly  of  opinion  that  the  commissioners  at  this 
re  to  deal  with  the  accounts  of  all  trustees  who  may 
en  appointed  in 'the  sequestration.  Hence  the  inter- 
f  the  Sheriff  will  not  do.     The  Sheriff-substitute  at  first 

0  have  been  impressed  himself  with  the  difficulty  arising 
is  clause  of  the  Statute,  but  he  had  been  satisfied  by 
B  subsequently  done.  Now  that  which  was  done  after- 
fts  not  that  which  is  required  by  the  Statute.  The  Statute 
the  commissioners  to  audit  tl|e  accounts,  to  ascertain 
see  which  was  due  to  the  tnis^,  if  any,  and  to  fix  his 
ation  ;  and  further,  after  that  is  fixed,  it  is  to  be  paid 
ied  ior  to  the  satisfaction  of  the  trustee  or  Commis- 
before  any  deliverance  is  pronounced.  Now,  what  was 
re  was  this — the  commissioners  met  ^ind  had  submitted 
a  proposal  by  the  bankrupt  to  gra|:^t  biH  along  with  the 
r  for  the  composition  for  £20  tp  Mr.  Miller  in  full  of 

1  of  £60,  5s.  5d.,  payable  at  fopr  months  from  the  date 
•charge.  Mr.  Miller  did  not  accept  tb#t  offer,  and  it 
sve  been  very  strange  if  he  had,  looking  to  the  amount 
um.  The  only  question  that'  remains  is,  whether  that 
records  a  sufficient  compliance  by  the  comnussioners 
'■  requirements  of  the  141st  section  of  the  Statute.  It 
to  me  that  not  one  of  the  things  required  by  that 
las  been  done.  The  oonmiissioners  allowed  the  bank- 
i  his  cautioner  to  dictate  to  the  former  trustee  what  he 
eceive,  and  I  am  therefore  of  opinion  that  we  must  fii^d 
former  trustee's  accounts  have  not  been  audited,  the 
has  not  been  ascertained,  and  his  remuneration  has  not 
id,  that  there  has  been  no  pajrment,  or  provision  made 
lent  of  the  balance  due  to  him  in  terms  of  the  Hist 
of  the  Bankruptcy  Act;  and  that  therefore  the  offep 
«  accepted. 

I  Dbas  and  Abdmillak  ooncnrred. 

rollowing  interlocutor  was  pronounced  :— 
ill  the  interlocutor  appealed  against:  Find  that  the 
I  of  the  appellant,  as  trustee  in  the  sequestration,  from 
ay  to  15^  July  1872,  have  not  been  audited;  the 
due  to  or  by  him  has  not  been  ascertained,  the  remune- 
'or  his  trouble  has  not  been  fixed,  and  the  expenses 
g  the  sequestration  during  the  appellant's  trusteeship, 
amount  of  his  remuneration,  have  not  been  paid  or 
I  for  in  terms  of  the  141st  section  of  the  Bankruptcy 
I  Act,  1856  :  Find  that  until  the  provisions  of  the  said 
shall  have  been  complied  with  in  the  above  particulars, 
erance  can  competently  be  pronounced  approving  of  the 
fcion  offered  by  the  bankrupt,  and  decern:  f^d  the 
t  entitled  to  expenses ;  allow  an  account,"  etc. 

Vayner ;  L.  M.  Macara,  W.S.  AgerU,^AU,  Scott ;  J.  M. 
sn,  8.8.C.  Agent,— B.  Clerk  A.K.H. 


December  3,  1872. 

FIRST  DIVISION. 

Mrs.  Maria  Anstruther  or  Smith  Cuntnghame,  and 
Husband,  Pursuers^  v.  Mrs.  Annabslla  Aqmbs 
Anstruther,  and  Others  (Anstruther^s  Trustees), 
Defenders, 

Mrs.  Annib  Anstruthbr  or  Mercer,  and  Husband, 
Purntersy  v,  Mrs.  Annabblla  Agnis  Anstruther  and 
Others  (Anstruther's  Trustees),  Defenders, 

Appeal  to  House  of  Lords— Application  qf  Judgment — By  a 
judgment  of  the  House^of  Lords,  a  cause  was  remitted  back 
to  the  Court  of  Session  to  do  therein  as  should  be  just  and 
consistent  with  the  findings  and  directions  of  the  judgment. 
The  panties  having  come  to  an  extrajudicial  settlement,  the 
Ck>urt,  in  respect  of  a  mannscnpt  joint  minute,  applied  the 
judgment,  and  assoilzied  the  defenders,  although  no  printed 
petition  was  presented. 

Vide  vol.  xliv.  p.  407  ;  also  xli.  p.  359,  zlil  p.  579,  and 
xliii,  p.  285. 

In  the  first  of  these  actions  the  House  of  Lords  pro- 
nounced the  following  judgment : — 

**  It  is  ordered  and  adjudged  by  the  Lords  Spiritual  and  Tem-' 
poral  in  Parliament  assembled,  that  the  said  interlocutor  of  the 
nth  (signed  14th)  of  July  1870,  complained  of  in  the  said 
original  appeal,  be,  and  the  same  is  hereby  reversed,  and  that 
su(Si  parts  of  the  said  interlocutor  of  the  18th  (signed  20th)  of 
March  1869  (in  part  complained  of  in  the  said  original  and  cross 
appeals)  as  are  inconsistent  or  at  variance  with  the  findings  and 
declarations  and  order  hereinafter  expressed,  be,  and  the  same 
are  hereby  also  reversed ;  and  this  House  doth  find  and  declare 
that  the  marriage-settlement  of  Mrs.  Cuninghame  and  the  mar- 
riage-settlement  of  Mrs.  Mercer,  in  the  proceedings  mentioned, 
were  respectively  valid  appointments  of  the  two  sums  of  £5000, 
in  exercise  of  the  power  contained  in  the  settlement  of  1828, 
also  in  the  said  proceedings  mentioned,  but  that  such  appoint- 
ments did  not  exclude  Mrs.  Cnninghame  or  Mrs.  Mercer  from 
participating  in  so  much  of  the  funds  or  property  comprised  in 
the  said  deed  of  1828  as  have  not  been  appointed  under  the 
powers  therein  contained:  And  this  House  doth  further  find 
and  declare  that  the  trust-disposition  and  settlement  of  Mr. 
Anstruther,  of  8th  October  1866,  in  the  proceedings  mentioned, 
was  a  good  appointment  under  the  power  in  the  said  deed  of 
1828  to  Lucy  Anstruther  of  the  sum  of  £20,000,  part  of  the 
funds  comprised  in  the  said  deed  of  1828,  but  that  she  is  not 
thereby  debarred  fron^  partipipatipg  equally  with  Mrs.  Cuning- 
hame and  Mrs.  Meroer  in  the  residue  of  the  settlement  funds 
of  1828  (if  any)  remaining  unappointed  or  unexhausted  by  the 
said  three  appointments  t  And  this  House  doth  further  find  and 
declare  that,  accord ing  to  the  true  construction  of  the  powers- 
contained  in  the  said  settlement  of  1828,  the  same  admitted  of 
being  validly  exercised  from  time  to  time  by  several  appoint- 
ments :  And  this  House  doth  further  find  and  declare  that  the 
estate  of  Mr.  Anstruther  is  entitled  to  have  credit  in  the  account 
hereinafter  directed  for  the  two  sums  of  £5000  paid  by  him  to 
the  trustees  of  Mrs.  Cuninghame*s  and  Mrs.  Mercer's  setUements, 
and  for  any  sum  received  by  Miss  Lucy  Anstruther  on  account 
of  the  sum  of  £20,000  :  And  this  House  doth  further  declare 
and  direct  that  a  reference  be  made  to  such  person  as  the  Court 
of  Session  shall  appoint  under  the  remit  hereby  made  to  take 
the  following  accounts : — 1.  An  account  of  all  the  funds,  moneys, 
and  property  that  were  comprised  in  or  became  subject  to  the 
trusts  or  dispositions  expressed  or  made  in  and  by  the  said  settle- 
ment of  1828,  and  of  the  manner  in  which  the  same  have  been 
from  time  to  time  invested,  and  what  were  the  particulars,  value, 
or  amount  of  all  such  funds,  moneys,  and  property  at  the  death 
of  the  said  James  Anstruther,  and  to  ascertain  and  state  what, 
if  anything,  was  at  the  time  of  his  decease  due  from  the  said 
James  Anstruther  (subject  as  aforesaid)  in  respect  of  any  trust- 
property  or  principal  trust-moneys  received  by  him  and  applied 
to  his  own  use,  and  to  ascertain  and  state  the  balance  due  from 
the  estate  of  the  said  James  Anstruther  to  the  trust-estate 
under  the  said  settlement  of  1828,  and,  if  necessary,  to  take  an 
account  of  all  the  estate  of  the  said  James  Anstruther  not  oom«* 
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prised  in  or  subject  to  the  tracts  of  the  said  settlement  of  ]  828, 
and  of  the  receipts  aod  payments  of  his  trustees  or  representa- 
tives in  respect  of  such  estate  (not  subject  as  aforesaid),  and  to 
ascertain  what  estate  of  the  said  James  Anstruther  is  applicable 
to  the  payment  of  the  "balance  that  may  be  found  doe  from  him 
to  the  trust-estate  under  the  said  settlement  of  1828  as  afore- 
said :  And  it  is  further  ordered  that  the  expenses  of  aU  parties 
in  the  Court  of  Session  being  taxed  under  the  direction  of  the 
said  Court,  and  the  cnsts  of  all  parties  in  respect  of  this  appeal, 
the  amount  thereof  being  certified  by  the  Clerk  of  the  Parlia- 
ments, be  paid  as  follows, — namely,  the  costs  and  expenses  of 
the  trustees  of  the  said  James  AuBtruther  shall  be  paid  out  of 
the  free  estate  of  the  said  James  Anstruther;  and  if  any 
balance  of  the  said  free  estate  shall  remain  after  such  payment, 
the  costs  and  expenses  of  the  several  other  parties  shall  be  paid 
out  of  the  said  balance  ;  and  if  the  same  be  deficient,  then  the 
last-mentioned  costs  and  expenses,  or  any  balance  thereof,  shall 
be  paid  out  of  the  residue  of  the  said  settlement  funds  remain- 
ing unappointed  or  unexhausted  as  aforesaid:  And  it  is  also 
further  ordered  that  the  cause  be  remitted  back  to  the  Court  of 
Session  in  Scotland  to  do  therein  as  shall  be  just  and  consistent 
with  these  declarations,  findings,  and  directions,  and  this  judg- 
ment." 

A  similar  judgment   was  pronounced  in    the   second 
action. 

The  parties  to  each  case  having   come  to  an   eztra- 


at  the  instance  of  I  he  Board  of  Super  vis:on  aguDst  tki 
Commissioners  of  Police  of  the  Bnrgh  of  Montrose,  ap 
pointed  nnder  13  and  14  Vict,  c.  33,  the  Police  and  !■ 
provement  (Scotland)  Act  ,1850,  acting  as  the  Loa 
Authority  for  that  burgh,  under  and  in  virtue  of  the  Ac 
30  and  31  Vict.  c.  101,  The  Public  Health  (Scotlud 
Act,  1867. 

The  petition  set  forth — 

That  the  drainage  of  the  said  burgh  of  Montro«e  was  exeeet 
ingly  defective,  and  the  effluvia  from  the  sewage  thereof  vi 
highly  injurious  to  the  health  of  the  inhabitaDts ;  and  it  vi 
therefore  necessary  for  the  public  health,  and  in  order  to  eiei 
the  objects  and  carry  out  the  provisions  of  the  foresaid  Statik 
30  and  31  Victoria,  cap.  101,  that  a  proper  system  of  drviai 
should  be  introduced  into  the  burgh. 

That  the  subject  of  the  drainage  of  the  burgh  had  htt 
frequently  under  consideration  of  Uie  Magistrates  and  Cos 
missioners  of  Police  thereof,  and  various  reports  from  draiiuj 
engineers  had  been  obtained  showing  the  practicability  c 
effectually  draining  the  buigh.  But  thongh  several  of  ik 
Magistrates  and  Commissioners  of  Police  and  many  of  tk 
inhabitants  of  the  burgh  had  been  very  desirous  to  scs  ] 
proper  system  of  drainage  established,  their  efforts  had  hitbot 
been  defeated,  and  no  steps  had  been  adopted  for  improring  th 
sanitary  condition  of  the  burgh  by  proper  drainage.     That  m 


judicial  settlement,  presented  a  joint  minute  to  move  the  |  23d  January  1871,  Mr.  Campbell,  inspecting  officer  appoiatei 

Court  to  apply  the  j'udgment  of  the  House  of  Lords  and  by  the  petitioners   under  the    Public    Health    Act,  vistai 

assoilzie  the  defenders.  Montrose  by    the    petitioners*    directions ;    and    along  vilk 

At  advising—  ^e  sanitary  inspector  appointed  by  the  said  Local  Anthoril}^ 

Lord  P«B8iD«T.-In  all  ordinwy  ces  where  anything  j?  *^"°1  a^  *"",!    ^"'^"J^ .^ ^!^\^''^l  Pnblic   B«tt 

remains  to  be  done  after  or  in  con«equ^ce  of  the  judgment  of  f?''*^^}  Act.  be  examined  the  burgh  with  the  riewrf  mm- 

the  House  of  Lorfs.  the  proceedingiS  this  Court  must  begin  by  '  *^°8  >ts  sanitary  condition  ;  and  after  anch   mspeclio.  k 


a  petition.  But  this  case  is  peculiar.  Although  there  is  a 
remit  from  the  House  of  Lords,  we  are  not  called  upon  to  carry 
out  that  remit,  nor  to  apply  our  mind  judicially  to  tiie  ren^it  at 
alL  I  am  of  opinion,  therefore,  that  in  respect  of  the  joint 
minute  we  may  apply  the  judgment,  and  assoil^e  the  de- 
fenders. 

The  other  Judges  concurred. 

The   Court  pronounced   this  interlocutor  in    the  [^first 
action : — 

"  Allow  the  joint  minute  to  be  amended,  and  the  same  being 
done  at  the  bar,  in  respect  of  the  said  joint  minute  as  amended, 
apply  the  judgment  of  the  House  of  Lords,  No.  89  of  Process, 
and  sssoilzie  the  defenders  from  the  conclusions  of  the  action, 
and  find  neither  party  entitled  to  expenses  ;** 
and  a  similar  interlocutor  in  the  second  action. 

Act  Shand;  Hamilton,  Kinnear,  and  Beatson,  W.S.  Agents, 
^AU.  Balfour;  A   and  A  Campbell,  W.S.  AggnU.—M,  CUrL 
P.O. 

December  3,  1872. 
second  division. 

The  Board  op  Supervision,  Petitioners  and  Com- 
plainers^  v.  The  Local  Authority  of  the  Burgh  of 
MoNTKOSK,  Respondents, 

Statute  30  and  31    Vict.  c.    101  {Public  Health   {Scotland)  Act, 
1867),  sect,  97 — Board  qf  Supervision — Local  Authority — ^In  a 
petition  and  complaint  at  the  instance  of  the  Board  of  Supervi- 
sion, under  the  97th  section  of  the  Public  Health  (Scotland) 
Act,  1867,  against  the  Police  Commissioners,  as  the  Local  I 
Authority  of  a  burgh,  for  obstructing  the  execution  of  the  I 
Act,  by  refusing  or  delaying  to  carry   out  a  proper  system 
of  drainage  in  the  buigh,  and  seeking  to  have  them  ordained 
to  execute  the   necessary  works   for  effecting  the  adequate  ' 
drainage   of   the   said  burgh — Held,  that   as  the    commis- 
sioners,  in  their  answers  to  the  said  petition  and  complaint, 
accounted  for  the  delay  that  had  taken  place,  and  expressed 
their  willingness  to  comply  with  what  was  required  of  them, 
three  months  should  be  allowed  them  as  a  reasonable  time  to 
decide  upon  and  mature  a  scheme  of  drainage. 

This  was  a  petition  and  complaint  dated  16th  Oct  1872, 


gave  in  a  report  to  the  petitioners.     That  the  petitioDcn^a 
11th  February  1871,  transmitted  a  copy  of  his  report  to  the 
Commissioners  of  Police  of  the  burgh   of  Montrose,  as  Lool 
Authority  nnder  said  Act,  for  their  consideration  and  ofasem* 
tions  ;  and  the  petitioners  thought  it  right  to  call  the  attentios 
I  of  the  Local  Authority  to  the  duty  laid  on  them  hj  the  Act  ti 
effect  the  proper  drainage  of  the  town.     That  the  derk  of  ib 
Police  Commissioners  intimated  to  the   petitioners   in  asmi 
that  the  subject  of  the  drainage  of  the  burgh  had  been  remitlid 
to  a  committee  for  consideration  and  report ;  and  after  nakj 
communications  had  passed  between  the   petitioners  and  Hn 
Local  Authority,  the  Provost  of  Montrose,  on  5th  January  187t 
transmitted    to    the    petitioners  a  report    which    had  htm 
returned  to  the   Drainage   Committee  by  Messrs.  Kiplcy  ui 
Simmbnds,  drainage  engineers,  Berks,  setting  forth  the  deftdi 
of  a  scheme  for  the  effectual  drainage  of  the  burgh,  and  fortb 
utilization  of  the  sewage  in  the  irrigation  of  adjoining  hmL 
That  the  petitioners  were  advised  that  the  scheme  set  forth  ■ 
the  said  rejiort  was  practicable  and  judicious,  and  that,  aoooidiiy 
to  that  or  some  similar  plan,  the  drainage  of  the  town  mj^  k 
accomplished  not  only  effectually  but  economically.    Thai  9 
9th    January    1872    the  Clerk   of  the   Pob'ce   ComnuMiciMn 
intimated  to  the  petitioners  that  the  commissioners,  atsgcMfil 
meeting  held  on  the  8th  January,  had  come  to  the  resolTitioi^ 
by  a  majority  of  ten  to  eight,  not  to  receive  the  said  lepMli 
and  that  no  further  action  had  been  taken  in  the  matter  of  lb 
drainage   of  the   burgh.     That    on    12th   January    1872  tb 
secretary  of  the  petitioners,  by  their  directions,  called  npoa  tk 
Local  Authority  to  reconsider  their  resolution  ;  and  ^  tk 
petitioners  requested  that  if,  on  such  reconsideration,  it  thoM 
be  adhered  to,  the  Local  Authority  would  state  the  gnwij* 
upon  which  they  might  resolve  not  to  proceed  with  the  dras* 
age  of  the   burgh.     That  the   subject  was  thereafter  •SHI 
remitted  by  the  Police  Commissioners  to  a  committee,  wh^  '^ 
April  1872,  made  a  rei>ort,  recommending  the  adoption  (with ft 
slight  modification)  of  the  plan  submitted  by  Messrs.  Biplsj  tf^ 
Simmonds  ;  but  that  this  recommendation  was  rejected  hf  ^ 
majority  of  the  Police  Commissioners  at  a  special  meetin|^  beii 
on  22d  April  1872.     That  although  the  petitioners  called  ei 
the  Local  Authority  to  state  the  grounds  of  the  above  resohtioit 
no   such  grounds  had  been  stat^  to  the  petition's  ;  and  t^ 
petitioners  believed  that   the  Local   Antihority   had  now  » 
intention  of  proceeding  with  any  plan  in  order  to  effect  thi 
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drainage  of  the  bargh.  That  the  duty  of  providiDg  for  the 
drainage  of  the  burgh  of  Montrose  was  incumbeut  on  the  Com- 
miaaioners  of  Police  as  the  Local  Authority. 

The  petition  thereafter  set  forth  the  232(1  section  of 
the  Police  and  Improvement  (Scotland)  Act,  1850,  and 
7 1st,  73d,  74th,  86th,  and  24th  sections  of  the  Public 
Health  (Scotland)  Act,  1867,  and  concluded — 

That  in  the  circumstances  above  set  forth  the  failure  of  the 
Local  Authority  to  proceed  with  the  drainage  of  the  burgh  of 
Montrose  was  a  refiisal  or  neglect  to  do  what  was  required  of 
them  in  the  Public  Health  (Scotland)  Act,  1867,  or  otherwise 
by  law,  and  an  obstruction  in  the  execution  of  said  Act 
lliat  by  section  97  of  the  said  Public  Health  (Scotland)  Act, 
1867,  it  was  enacted,  tliat  'in  case  any  Local  Authority  shall  re- 
fuse or  neglect  to  do  what  is  herein  or  otherwise  required  by  law 
of  them,  or  in  case  any  obstruction  shall  arise  in  the  execution  of 
this  Act,  it  shall  be  lawful  for  the  Board,  with  the  approval  of 
the  Lord  Advocate,  to  apply  by  summary  Petition  to  either 
Dirision  of  the  Court  of  Session,  or  during  vacation  or  recess 
to  the  Lonl  Ordinary  on  the  Bills,  which  Division  or  Lord 
)idi]iary  are  hereby  authorized  and  directed  to  do  therein,  and 
o  dispose  of  the  expenses  of  the  proceedings  as  to  the  said 
Kvision  or  Lord  Ordinary  shall  appear  to  be  just.'  That  there 
nss  thus  imposed  on  the  petitioners  the  duty  of  applying  to  the 
'oart  for  the  purpose  of  enforcing  the  obligations  incumbent  on 
!ie  Local  Authority  in  regard  to  the  drainage  of  Montrose. 
"he  Lord  Advocate  had  given  his  approval  to  their  application. 
Might  it  therefore  please  your  Lordships  to  find  that  the  Local 
jithority  had  refused  or  neglected  to  do  what  was  required  of 
lem  in  the  said  Act,  or  otherwise  by  law,  and  that  their  re- 
laal  or  delay  to  carry  out  a  proper  system  of  drainage  in  the 
nr^  of  Montrose  was  an  obstruction  in  the  execution  of  the  Act ; 
ad  to  remit  to  a  man  of  skiU  to  report  u|K>n  the  drainage  of  the 
aid  bargh  ;  and  ni)on  said  report  being  returned,  to  onlain  the 
'.tfocal  Authority  to  execute  such  works  as  should  be  considered 
lec^esaary  to  effect  the'adequate  drainage  of  the  burgh,  or  to  give 
nch  other  remedy  ;  or  do  otherwise  in  the  premises  as  to  your 
jordahips  should  seem  proper. 

In  their  answers  to  this  petition,  dated  26tb  November 
1872,  the  Local  Authority  stated,  inter  alia — 

Although  the  statements  in  the  petition  and  relative 
io<Himents  were  exaggerated,  and  not  otherwise  altogether 
teeumte,  the  Local  Authority  had  for  years  past  been  satisfied 
of  the  desireableness  of  providing  a  complete  system  of  drain- 
ags  for  the  entire  buigh,  and  various  plans  for  effecting  the 
^tet  had  been  obtain^  at  considerable  cost,  but  none  of  these 
^Isas  had  as  yet  been  carried  into  effect,  owing  to  differences 
W  opinion  among  the  constituent  members  of  the  Local 
JUthority  and  the  public,  chiefly  with  reference  to  the  question 
"^Aether  a  scheme  of  irrigation  should  or  should  not  be  com- 
plied with  a  system  of  drainage,  and  as  to  the  number  and 
jisco  or  places  of  the  outfalls.  It  was  hoped  that  if  some  time 
inroonsideration  and  discussion  were  allowed,  unanimity  would 
Bome  to  exist  amongst  the  inhabitants  of  the  burgh,  and  their 
'^pvesentatives  in  tibe  Local  Authority,  as  to  the  best  method 
^  accomplishing  that  which  all  were  desirous  to  achieve.  The 
*>%sent  Local  Authority  was  constituted  on  11th  November 
'  B72,  and  immediately  addressed  themselves  to  the  consideration 
^  the  subject.  They  were  quite  satisfied  that  a  complete 
y%tem  of  drainage  ought  to  be  introduced  without  delay  ;  and 
^  a  meeting  held  on  21st  November  they  resolved  '  forthwith 
^  take  the  necessary  steps  for  having  the  burgh  effectually 
^K^ftined,  and  adjourned  to  Wednesday,  the  4th  day  of  December 
l^xt,  at  noon,  when  they  will  again  meet  and  resume  considera- 
^^m  of  the  subject,  with  a  view  to  carrying  the  said  resolution 
^to  practical  effect'  In  the  circomstances  detailed,  and 
'^rticnlarly  having  regard  to  the  fact  that  the  Local  Authority 
^^  resolved  to  introduce  a  satisfactory  system  of  drainage,  and 
^ooM  carry  that  resolution  into  effect  with  all  practicable 
'^qiatch,  they  respectfully  submitted  that  it  was  unnecessary 
O  pronounce  any  order  under  the  present  petition. 

At  advifliDg — 

Lord  Jusncn-CUBX. — I  am  sure  your  Lordships  have  no 
lesire  to  aasame  the  fnnotioiiB  of  the  Local  Autbcnity,  nor  to 


do  anything  which  might  appear  to  be  unreasonable  towards  a 
body  of  that  nature.  But  the  statutory  right  which  the  Board 
of  Sui>ervision  have,  in  this  application,  exercised  for  the  first 
time,  is  one  very  imi)ortant  for  the  public  interest,  and  I  do  not 
find  that  there  is  any  question  raised  in  the  answers  about  its 
competency.  An  application  such  as  this  is,  however,  only  the 
ultimate  remedy.  The  respondents  in  their  answers  state  that 
they — a  newly  elected  body — are  willing  and  anxious  to  pro- 
mote a  complete  system  of  drainage,  and  ask  us  to  allow  them 
a  reasonable  time  to  take  stejis  for  that  purpose.  I  think  that 
course  ia  a  proper  one.  We  are  aware  that  a  popularly  consti- 
tuted body  like  the  Local  Authority  cannot  move  with  great 
expedition  in  such  a  matter.  We  cannot  dismiss  the  application, 
but,  after  the  assurances  we  have  received,  I  think  we  should 
apiK)int  them  within  three  months  to  report  what  steps  they 
have  taken  with  this  important  object. 

Lord  Cowan. — The  power  conferred  on  the  petitioners  to 
apply  to  this  Cjurt,  in  order  to  enforce  proper  drainage,  is  of 
the  utmost  importance  to  the  public  ;  and  the  operations  sought 
to  be  enforced  by  this  petition  require  to  be  well  considered, 
and  it  is  right  to  see  if  the  application  is  justifiable,  and  that 
they  are  properly  executed.  Mr.  Shand  argues  that  the  Board 
of  Supervision  have  no  power  to  come  to  this  Court  unless  there 
is  obstruction  to  the  drainage  operations  being  carried  through. 
The  words  of  the  Act,  however,  are — **  in  case  any  local  autho- 
rity shall  refuse  or  neglect  to  do  what  is  herein  or  otherwise 
required  bylaw  of  theuL*'  "Neglect'*  is  sufficient  to  entitle 
the  Board  to  come  forward.  That  there  has  been  delay  here  in 
doing  what  is  necessary  for  the  sanitary  condition  of  the  burgh 
there  can  l)e  no  doubt,  but  the  causes  of  that  delay  have  beenfuUy 
stated  on  the  part  of  the  Local  Authority  ;  and  the  course  which 
your  Lordships  propose  will  bring  matters  into  the  condition 
which  the  health  of  the  community  requires.  Since  a  specific 
scheme  is  referred  to,  we  will  delay  to  see  how  it  is  being  carried 
out. 

Lord  Benholme. — This  petition  raises  a  question  of  great 
importance.  It  is  the  first  application  of  the  kind  presented 
by  the  Board  of  Supervision.  I  cannot  object  to  what  your 
Lordship  proposes ;  and  in  making  an  observation  as  to  the 
peculiar  position  in  which  this  Local  Authority  is  placed,  I  must 
not  be  held  as  differing  from  the  course  proposed. 

The  burgh  of  Montrose  has  been  always  considered  a  peculi- 
arly healthy  place  of  residence.  It  has  a  remarkable  basin  of 
water  in  its  neighbourhood,  filliog  and  emptying  with  the  tide, 
causing  a  great  body  of  water  to  pass  up  and  down  alternately 
with  great  force  and  rapidity  through  a  narrow  channel,  which 
is  spanned  by  a  drawbridge.  This  creates  a  sort  of  natural 
drainage,  or,  at  least,  a  motion  of  the  atmosphere,  to  which 
some  think  the  peculiar  healthiness  of  the  burgh  is  due.  I  do 
not  make  that  observation  to  suggest  a  doubt  as  to  the  propriety, 
or  even  necessity,  of  a  regular  system  of  drainage,  or  to  insinu- 
ate that  the  Board  of  Supervision  have  been  premature  in  their 
application  ;  but  to  show  that  we  should  proceed  with  peculiar 
tenderness  in  dealing  with  these  Police  Commissioners.  Because 
it  may  bo  extremely  difficult  for  men  to  determine  what  on  the 
whole  is  the  best  system  of  drainage  for  the  burgh.  The  basin 
to  which  I  have  referred,  while  it  seems  to  suggest  a  facility  of 
drainage,  also  suggests  an  inconvenience ;  for  while  the  sewer- 
age at  one  time  of  the  tide  would  be  rapidly  swept  down  into 
the  sea,  at  another  it  might  be  swept  up  into  the  basin  and  be 
deposited  at  low  tide  upon  its  dry  area.  It  will  be  extremely 
difficult  to  connect  the  proposed  drainage  with  the  sea. 

Further,  I  understand  that  some  attempt  is  being  made  to 
utilize  the  drainage  by  irrigating  an  extensive  links  or  sandy 
surface  belonging  to  the  town,  which  might  afford  a  remunera- 
tion for  the  expense  of  the  drainage  operations.  The  practica- 
bility or  possibility  of  this  seems  another  reason  why  full  time 
should  be  given  to  the  Local  Authority  to  consider  the  best  mode 
in  which  the  thing  can  be  done.  The  question  of  time  is  not  of 
much  consequence  in  this  case,  as  the  burgh  is  exceptionally 
healthy.  The  Commissioners,  I  feel  satisfied,  will  not  propose 
any  scheme  which  would  be  insufficient  or  abortive,  but  will, 
within  a  reasonable  time,  propose  one  complete  and  effectual 
scheme,  whether  in  combination  with  irrigation  or  not.  We 
cannot  dismiss  this  petition :  that  is  out  of  the  question.    But 
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v«  e«B  fmaa^  to  m  to  allow  tb*  Commiaioiica  «  reuonaUe 
tune  to  c<!>iind«r  what  KlMi&e  they  wiil  adofrt;. 

I»eD  Xeaves  coDcnrrcd. 

The  Coart  aocordioglj  pronoanoed  the  following 
order: — 

"  Tbe  I»rdfl,  in  revpect  the  recpondents  bare  judiciaflj  stated 
tbeir  viIliDgD««i  to  adopt  forthwitli  an  efficient  irstem  of  drain- 
*?*t  H^HAt  tbe  renpondents  to  report  vithin  three  months  from 
tbia  date  what  steps  th^y  bare  adopted  to  carry  oat  tbe  objects 
referred  to  in  tbe  answers  :  Quoad  ultra  snperaede  consideration 
of  tbe  case." 

A^.  Millar,  Q.C.,  Gloag  ;  Marray  and  Falconer,  W.S.  AgfnU, 
^AU.  Shand,  Balfonr;  Webster  and  Will,  S.S.C.  AgenU.^ 
L  CUrh.  H.J. 


December  6, 1872. 

FISflT  DiTuabx. 

Javes  Forbes  Beattie,  and  Another,  Compearers,  in 

causa,  Steuart  r.  Bremner. 

Judicial  Befiree — />e — Beptn^jt — A  judicial  referee  and  tbe 

clerk  to  the  ref ereooe  are  entitled  to  decree  for  their  fees  and 

expeskses  against  both  parties  oonjuncily  and  severally. 

Im  this  action  the  parties  entered  into  a  judicial  reference, 
with  power  also  to  the  referee  to  dispose  of  the  question  of 
ezpenseSy  to  which  the  authoritj  of  the  Lord  Ordinary  was 
interponed. 

After  some  prooedare,  the  clerk  to  the  reference  inti- 
mated to  the  parties  that  the  award,  which  was  in  favour 
of  the  pursner  and  awarded  expenses  against  the  defen* 
der,  was  readj  Xo  be  issued,  on  payment  of  the  fees  and 
expenses  of  referee  and  clerk. 

The  defender  tendered  one-half  of  the  snm. 

The  pursner  refused  to  pay  any  part 

The  referee  and  clerk  compeared,  and  mored  the  Lord 
Ordinary  for  decree  against  the  parties  conjunctly  and 
sererally. 

Lord  Ormidale  reported  the  case  to  the  First  Division. 

Tbe  following  cases  were  cited  for  the  compearers* : — 

Fraserv.  Johnston's  Trustees,  13tb  December  1833,  12  S. 
209  ;  Baxter,  1st  June  1838,  16  S.' 1085  :  Brodie,  7tb  July  1836, 
14  a  1095. 

Lord  Presidestt. — I  do  not  entertain  any  doubt.  The 
general  principle  is,  that  wherever  a  person  of  skill  or  a  pro- 
fessional man  is  appointed  or  authorized  to  do  anything  under 
the  orders  of  the  Court,  tbe  Court  will  enforce  payment  of 
his  remuneration  or  expenses  against  both  parties  conjunctly 
and  severally,  and  this  applies  to  tbe  case  of  a  judicial  referee. 
I  am  not  surprised  that  there  is  no  reported  decision  directly 
in  point,  because  in  practice  there  is  no  doubt  entertained 
that  a  judicial  referee  is  entitled  to  decree  for  his  fee,  and  the 
clerk  to  tbe  reference  for  his  remuneration  and  expenses 
against  tbe  parties  conjunctly  and  severally.  The  reason 
is  very  clear,  and  tbe  principle  runs  througb  a  number  of 
cases.  An  illustration  of  the  general  principle  is  to  be  found 
in  the  case  of  tbe  Common  Agent  in  tbe  Locality  of  tbe 
Barony  Parish  of  Glasgow,  lltb  February  1871,  9  Macpb. 
520,  ante,  voL  xliiL  p.  240. 

The  other  Judges  concurred. 
The  following  interlocutor  was  pronounced : — 
'*  The  Lord  Ordinary  having  beard  the  counsel  for  Mr.  James 
Forbes  Beattie,  tbe  judicial  referee  in  this  case,  and  for  Mr. 

*  Reference  may  also  be  made  to  the  case  of  Mackintosh  and  Others 
«.  M' Arthur  Moir,  in  which  the  Court,  of  consent  of  both  parties,  made 
a  remit  to  Mr.  James  Peddie,  civil  engineer,  and  thereafter,  4th  July 
1872,  pronounced  the  following  interlocutor  in  re^^  to  the  expenses 
incurred  to  him  :— "  Find  the  pursuers  and  tbe  defender  liable  each 
in  one-half  of  the  expenses  incurred  to  the  said  James  Peddie,  junior, 
conform  to  note  thereof,  No.  158  of  process,  and  decern  against  the 
pursuers  snd  defender,  coi^nnctly  and  sevexally,  for  payment  to  him 
of  the  snm  of  £89,  Ids.  4d.  sterling,  the  amount  of  said  expenses.** 


Arthur  Darid  Morke,  adrocate  in  Abeidecn,  the  derk  to  tb 
said  reference,  and  bo  appeannee  being  made  on  tbe  psit  4. 
e::Ler  the  pursner  or  tbe  defender,  and  hnving  advised  witatb 
I>>ni3  of  the  First  Dirision  of  tbe  Court,  approrea  of  tbe  aoditor'i 
nrjiT-rt  on  tbe  amount  of  tbe  fee  to  be  paid  to  the  jadidal  reiene, 
bein^  £36,  15s.  stcriin^  No.  36  of  proceas :  Finds  the  paisoerai 
defender  or^njunctly  and  sereially  liaUe  in  payment  to  the  nil 
James  Forbes  Beattie  of  savl  aura  of  £36,  15a.  sterling  raav> 
ing  to  the  said  parties  their  relief  imier  te,  mad  decerns  igsinrt 
them  acordin^y :  Further,  approves  of  the  anditor*a  report  os  the 
account  of  expenses  incurred  to  the  said  Arthur  David  Mcrie^ 
as  clerk  aforesaid,  Xo.  27  of  prooeas,  amonnting  aa  taxed  to  tk 
sum  of  £23,  16s.  sterling  :  Finds  tbe  pursner  and  defender  eos- 
jnnctly  and  severally  liable  in  payment  to  the  said  Arthur  Dsrii 
Morioe  of  tbe  said  sum  of  £23, 16a.  sterling,  reserving  to  tbs  ail 
parties  their  relief  uiler  ae,  and  decerns  against  t^m  aceoii 
ingly.*' 

Adt.  Biraie ;  Henry  and  Shiress,  AgmU.  ju. 


December  6, 1872. 
FiBST  Divisiosr  (with  tbskb  judges  of  sbcokd  Dxvnoi). 

;  Robert  Xicolso5,  Appeilant^  vl  Johnstone  and  Wiioa^ 

I  Respondents,  in  Seqaestntion  Joseph  Grscie. 

[  Bamhrupt—StatuUM  1696,  c  5,  amd  19  and  20  Fict  c  <! 
(Bankmptcy  {Scotland)  Act),  mcU.  10,  11,  12,  108— 3otar 
Bankruptcy — ArrtMm/fnt — Prtftrtnee — A  person  executed i 
trust-deed  for  lieboof  of  creditors  within  sixty  days  of  astar 
bankruptcy,  and  was  subsequently  sequestrated  moie  tbi 
four  months  after  the  date  of  notour  bankmptcy*  EH 
that  non-acceding  creditors,  who  had  used  arrestments  is  th 
bands  of  the  private  trustee  before  the  date  of  notour  Uik- 
ruptcy,  had  thereby  secured  an  effectual  preferenoe. 

Execution  of  Search-— Ohaerred  by  the  Judges  (dub.  Lords  Dsi 
and  Ardmillan)  that  the  terms  of  a  certain  execution  of  muA 
afforded  sufficient  evidence  of  absconding  from  diligeaesy  jni 
to  the  contrary  not  having  been  offered.  • 

On  22d  November  1870,  Joseph  Gracie,  giooer  td 
spirit  merchant,  DomfrieS|  who  was  then  unable  to  p^ 
his  debts,  granted  a  trust-deed  in  favour  of  Willisra  w> 
don  for  behoof  of  his  creditors.  Gordon  entered  into  pot* 
steion  of  Gracie's  property. 

On  tbe  26th  November  and  5th  December  1870  n- 
pectivelj,  Johnstone  and  Wright,  wholesale  giwo^ 
Damfries,  used  arrestments  in  the  hands  of  Oordon,  Al 
first  on  tbe  dependence  of  an  action  raised  bj  tbems^uHl 
Gracie,  which  resalted  in  decree  in  their  favour,  and  tin 
second  on  a  protested  bill  due  by  Gracie  to  them.  Thi 
two  debts  together  amounted  to  about  £38. 

Johnstone  and  Wright  having  charged  Gracie  to  Bsb 
payment  of  tbe  sum  contained  in  the  bill,  which  had  bsB 
protested,  obtained  warrant  to  imprison,  in  Tirtue  whmd 
a  search  was  made  for  him  on  3d  December  1870,  hjt 
Sheriff-officer,  who  returned  the  following  execution  :— 

'*I,  Archibald  Hyslop^  Sheriff-officer,  passed  to  the  dveUiV' 
bouse  and  premises  occupied  and  possessed  by  the  said  Josi^ 
Gracie  in  High  Street  of  Dumfries,  and  holding  the  said  wam^  I 
to  imprison,  in  Her  Majesty's  name  and  authority,  I  made  £i-  1'^ 
gent  and  strict  search  for  the  said  Joseph  Grade,  by  looUig  I  • 
and  searching  carefully  and  attentively  in  and  through  wsf  t< 
part,  corner,  and  apartment  of  the  said  dwelling-houae  aad  fit> 
mises  capable  of  containing  a  person,  and  where  it  was  pcsw 
be  the  said  Joseph  Grade,  might  be  ooncealed,  in  order  to  bus 
apprehended  and  incarcerated  his  person  in  terms  of  the  ail 
warrant  to  imprison,  but,  notwithstanding  of  the  most  stride  dili- 
gent, and  minute  search  in  and  through  the  said  placesas  atat* 
said,  he,  the  said  Joseph  Gracie,  could  not  be  found." 

The  execution  further  bore  that  all  this  was  doM 
between  the  hours  of  11  and  12  forenoon. 

Gracie,  who  bad  gone  to  England,  returned  after  aiboft 
period,  and  on  19th  December  1&70|  be  was  appiehei^ 
and  incarcerated  under  the  warrant 
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On  the  18th  April  1871  the  estates  of  Gracie  were 
Beqiiestrated,  and  Robert  Nicolson  was  elected  and  con- 
firmed trustee  thereon. 

Johnstone  and  Wright  lodged  a  claim  in  the  sequestra- 
tion,  to  be  ranked  as  preferable  creditors  for  their  debt  of 
£38,  58.  Id. 

The  trustee  in  the  sequestration  on  1st  September  1871 
pronounced  the  following  deliverance : — 

**  The  trustee  admits  this  claim  to  the  extent  of  £38,  5s.  Id. 
M  an  ordinary  deht.  The  arrestments  used  hy  the  claimants 
in  the  hands  of  William  Gonlon  and  Robert  Wilson  being 
inept,  and  not  having  attached  any  funds  belonging  to  the  bank- 
rupt in  their  hands,  the  balance  of  their  claim,  amounting  to 
£10.  lOs.  9d.,  is  not  chargeable  against  the  estate.  The  arrestee, 
William  Gordon,  at  the  date  of  these  arrestments,  was  not 
debtor  to  the  bankrupt,  and  held  no  funds  of  his,  but  held  the 
trost-estate  of  the  bankrupt,  under  a  disposition  in  his  favour 
qua  troBtee  for  behoof  of  the  bankrupt's  creditors,  and  was  there- 
fore accountable  to  them  alone  and  not  to  the  bankrupt.  The 
arrestee,  Robert  Wilson,  at  the  date  of  the  arrestments,  held  no 
fands  belonging  to  the  bankrupt,  and  was  not  debtor  to  him. 
Alternatively  the  trustee  holds  that  the  claimants,  subsequent 
to  nsing  the  arrestments,  acquiesced  in  that  triist-dee<l,  and 
from  their  mora  in  raising  the  action  of  forthcoming,  are  barred 
from  acqoiring  a  preference  over  the  other  creditors." 

Johnstone  and  Wright  appealed  to  the  SherifE  The 
trustee  appeared,  and  a  record  was  made  up. 

The  appellants  maintained  that  the  date  of  notour  bank- 
roptcy  was  3d  December  1870,  and  pleaded  that  the 
Tomntary  trust-deed  of  22d  November,  having  l)een 
granted  within  sixty  days  of  notour  bankruptcy,  was  ren- 
dered null  by  the  Act  1696,  c.  5,  and  that  no  other  arrest- 
ments haling  been  used  within  four  months  after  the  date 
of  notour  bankruptcy  so  as  to  secure  a  pari  passu  ranking 
with  the  appellant's  arrestments,  they  had  thereby  secured 
an  effectual  preference. 

The  tnistce  maintained  that  in  point  of  fact  the  appel- 
lants had  acquiesced  in  the  private  trust-deed,  and  were 
therefore  barred  from  challenging.  He  also  denied  that 
notour  bankruptcy  took  place  on  3d  December.  In  answer 
to  the  appellants'  arerments  on  this  point,  he  stated — 

**An9.  6.  Admitted  that  the  bankrupt  was  charged  on  the 
Bztraet  registered  protest  and  decree  referred  to,  and  failed  to 
make  payment  in  terms  thereof,  and  that  a  warrant  of  imprison- 
neat  was  obtained  on  said  extract  registered  protest.  Ex- 
plained that  Joseph  Oracie,  after  signing  the  trust-dee<l, 
went  to  Liverpool  in  search  of  work  and  to  see  some  friends, 
leaving  his  wife  and  family  in  Dumfries,  where  he  remained 
aboat  a  fortnight,  and  returned  to  Dumfries.  Denied  that  he 
abaoonded  from  the  appellants'  diligence." 

He  pleaded,  inter  alia,  that  (the  date  of  notour  bank- 
rnptcy  being  assumed  to  be  19th  December  1870,  and  the 
nquestration  having  taken  place  on  18th  April  1871)  the 
feneral  arrestment  effected  by  the  sequestration  was 
entitled  to  be  ranked  pari  passu  with  the  appellants' 
Arrestments. 

The  Sheriff-sabstitute  (Hope)  pronounced  the  following 
interlocutor : — 

«'  March  6,  1872.-— Having  considered  the  Note  of  Appeal, 
irith  Revised  Minutes  for  the  parties,  and  the  whole  process  and 
debate  thereon,  for  the  reaaoos  contained  in  the  subjoined  Note, 
lostaina  the  appeal,  recalls  the  deliverance  of  the  trustee  therein 
csom  plained  of,  and  ordains  the  trustee  to  rank  the  appellants  on 
t)ie  sequestrated  estate,  as  preferable  creditors  to  the  extent  of 
their  claim,  with  interest  thereon :  Finds  the  trustee  liable  in 
•zponses  to  the  appellants;  allows  an  account  thereof  to  be 
^ven  in,  and  remits  the  same,  when  lodged,  to  the  auditor,"  eta 
**XoU, — ^The  first  qaettion  to  be  considered  is,  would  the 
debt  doe  to  the  ^pelUnts  have  been  a  preferable  one  on  the 
estate,  if  there  had  not  been  a  private  trust-deed?  The 
trastee  si^  that  it  wonld  not,  on  the  plea  that  *  the  estates  of 


the  bankrupt  having  been  sequestrated  within  four  months  of 
the  date  of  notour  bankruptcy,  the  appellants  cannot  filaim  a  pre- 
ference. On  what  this  plea  is  founded  the  Sheriff  substitute  has 
been  unable  to  discover.  He  can  neither  see  reason  in  it,  nor  find 
authority  for  it.  If  the  arrestments  had  been  within  sixty  days 
prior  to  sequestration,  then  it  might  have  been  pleaded  with 
success  that  the  debt  was  not  preferable,  but  that  was  not  the 
case.  The  next  question  is,  what  difference  (if  any)  does  the 
fact  of  the  bankrupt  having  executed  a  private  trust-deed  for 
behalf  of  his  creditors  make  ? 

**  The  trustee  says  that  as  the  bankrupt  had  divested  himself 
of  his  estate  before  the  arrestments  were  used,  and  the  trustee 
under  the  private  deed  held  funds  not  belonging  to  the  bank- 
rupt but  to  the  creditors,  the  arrestments  were  inept ;  and 
further,  that  *  the  appellants  having  acquiesced  in  the  foresaid 
trust  or  otherwise,  led  the  arrestees  to  believe  that  they  were 
acceding  creditors,  and  barred  from  prosecuting  separate 
measures  to  obtain  a  preference  over  the  other  creditors.'  It 
appears  to  the  Sheriff-substitute  that  none  of  these  pleas  would 
have  been  good  before  sequestration,  and  that  they  cannot  he 
any  better  now. 

<*  In  the  first  place,  the  private  trust-deed,  having  been  granted 
when  the  truster  was  insolvent,  and  within  sixty  days  of  notour 
bankruptcy,  was  null  and  reducible,  and  therefore  could  not 
place  the  debtors*  funds  beyond  the  reach  of  a  non-acceding 
creditor*s  diligence ;  and  in  the  second  place  there  is  not  only 
no  evidence  in  process  of  the  appellants  having  acceded,  but  the 
avermenls  on  the  subject  are  not  relevant  and  sufficient  to  be 
sent  to  proof. 

"  An  action  was  in  dependence  in  this  Court  in  which  these 
points  would  have  been  settled  when  the  arrestees  and  the  bank- 
rupt, or  one  or  other  of  them,  took  steps  for  having  the  estate 
sequestrated,  with  the  view  of  defeating  the  preference  which 
the  appellants  were  endeavouring  to  secure.  If  this  step  has 
had  any  result  at  all,  it  has  been  favourable  to  the  appellants, 
for  it  immediately  put  an  end  to  the  trust-deed ;  at  least  Mr. 
Gordon  has  acknowledged  this  by  handing  over  the  estate,  so 
far  as  undisposed  of,  to  the  trustee  in  the  sequestration. 

*'  It  seems  to  the  Sheriff-substitute  that  if  the  trust-deed  has 
been  set  aside  to  some  effect,  it  must  be  set  aside  for  all 
purposes ;  but  whether  that  be  so  or  not,  the  trustee  in  the 
sequestration  under  sections  10  and  11  of  the  Bankruptcy  Act 
is  entitled  to  set  aside  either  by  way  of  action  or  exception 
'  all  alienations  of  property  by  a  party  insolvent  or  notour  bank- 
rupt which  are  voidable  by  statute,  or  at  common  law,'  and  *  in 
so  doing,  shall  be  entitled  to  the  benefit  of  any  presumption, 
which  would  have  been  competent  to  any  creditor.'  It  appears 
to  the  Sheriff-substitute,  that  if  a  trustee  is  entitled  to  do  this 
he  is  also  hound  to  do  it  in  the  interests  of  any  creditor  who 
might  have  done  it  himself,  but  for  the  seque^ration ;  and 
therefore  the  trustee  in  this  case  ought  to  have  given  effect  to 
the  appellants'  contention,  set  aside  the  trust-deed  and  all  its 
effect  by  way  of  exception,  and  ranked  the  claim  preferably  on 
the  estate." 

The  trustee  appealed  to  the  First  Division. 

After  the  parties  were  heard,  the  Court  appointed  the 
case  to  be  heard  before  seven  Judges. 

It  was  now  stated  for  the  trustee  that  he  consented  that 
the  case  should  be  disposed  of  on  the  footing, 

'*  Firttt.  That  there  had  been  no  acquiescence  by  Johnstone  and 
Wright  in  the  private  trust-deed.  Second,  That  he  would  not 
contend  that  the  circumstances  as  stated  by  the  respondents  did 
not  raise  the  legal  presumption  of  notour  bankruptcy. 

Authorities  cited: — Carron  Compauy,  4Ui  July  1775,  M. 
1110  ;  lioss,  25th  June  1782,  M.  1111 ;  Spedding,  9th  August 
1785,  M.  1113  ;  Bell's  Comm.  ii.  p.  162  (7th  ed.) ;  Johnstone, 
18th  December  1770,  M.  App."  Bankrupt,"  No.  6. 

At  advising — 

Lord  Bekholxb. — ^This  case  arises  under  the  sequestration 
of  Joseph  Gracie,  a  grocer  and  spirit  merchant  in  Dumfries. 
It  arises  in  reference  to  the  mode  in  which  certain  arrestments, 
or  rather  the  debts  secured  by  the  arrestments,  are  to  be  ranked 
in  the  sequestration.  The  tmstee  held  that  they  are  to  be 
ranked  only  as  ordinary  debts.    The  Sheriff-sabstitate  has 
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fouod  that  they  are  entitled  to  a  preference.     The  question  ii,  j 
whether  ihk  one  decision  or  the  other  is  the  correct  one  ?  ' 

The  facts  of  the  case  at  they  ultimately  appear  on  the  admis- 
sions of  parties  are  very  few  and  simple.  This  man  Gracie,  ■ 
when  in  a  state  of  insolvency,  executed  a  tnist-deerl  for  the 
distribution  of  his  estate  among  his  creditors,  dated  22d  Novem- 
ber 1870.  This  trust-deed  fell  under  the  operation  of  the  Act 
1696,  in  respect  that  the  granter  was  rendered  notour  baDkmpt 
within  sixty  years  after  its  date.  It  was  consequently  voidable 
under  that  Statute,  and  therefore  by  the  recent  Statute  its  j 
nullity  can  be  pleaded  without  a  process  of  reduction.  The  , 
result  was  that  the  private  trustee  ceased  to  hold  the  goods  for  | 
behoof  of  the  creditors  who  were  intended  to  be  benetited  by  ; 
the  trust-deefl,  and  held  for  the  bankrupt  and  his  creditors.  The  ' 
debts  of  Johnstone  and  Wright  are  not  disputed,  and  it  is  quite  . 
ascertained  that  the  arrestments  were  duly  used  in  the  hands 
of  the  private  trustee,  one  on  26th  November,  and  the  other 
on  5th  December.  The  question  whether  in  these  circumstances 
they  are  entitled  to  a  preference  depends  upon  the  date  of 
sequestration  in  reference  to  the  date  of  notour  bankruptcy. 
The  date  of  sequestration  was  18th  April  1871,  four  months 
and  more  after  one  date  of  bankruptcy  (3d  December),  and  less 
than  four  months  after  the  other  (19th  December^ — I  allude  to 
the  contentions  of  fiarties  in  the  earlier  stages  of  this  litigation. 
It  seems  that  the  bankrupt*  after  being  charged,  and  after  the 
days  of  charge  had  expired,  left  the  country.  On  3d  December 
1870,  a  Sheriff-officer  made  the  usual  and  necessary  search  for 
him  without  success.  Graoie  returned  after  a  short  time,  and 
was  incarcerated  on  19th  December.  The  3d  December  has 
ultimately  been  admitted  at  the  bar  as  the  true  date  of  notour 
bankruptcy.  Had  it  not  been  for  this  admission  there  might 
have  been  some  doubt  as  to  this  point,  and  some  {irocf  might 
have  been  required ;  the  question  being  whether  the  execution 
of  search,  taking  into  consideration  the  admission  that  the 
debtor  had  left  the  country,  afforded  sufficient  presumption  that 
he  had  absconded  to  avoid  the  diligence  of  his  creditors.  But 
the  matter  has  been  set  at  rest,  for  although  proof  might  have 
been  asked  to  show  that  there  was  no  absconding,  the  trustee 
has  not  asked  to  be  allowed  proof,  but  has  admitted  that  the 
date  of  bankruptcy  was  3d  December.  In  consequence  of  that 
admission  all  doubt  is  removed,  for  the  sequestration  not  having 
followed  within  four  months  of  notour  bankruptcy,  it  cannot 
be  alleged  that  there  is  any  arrestment  which  can  compete  with 
those  of  Johnstone  and  Wright's  arrestments.  Although  they 
were  used  within  sixty  days  of  notour  bankruptcy,  that  notour 
bankruptcy  was  not  within  four  months  of  tiie  sequestration. 
Consequently  the  equalization  of  these  arrestments  with  the 
general  arrestment  effected  by  the  sequestration  did  not  take 
place. 

Another  material  point  has  been  admitted,  viz.,  that  these 
creilitors  had  never  acquiesced  in  the  private  trust-deed,  and 
were  therefore  not  barred  from  pleading  its  nullity. 

I  therefore  arrive  at  the  conclusion  that  the  interlocutor  of 
the  Sheriff-substitute  is  right.  His  decision  is  in  terms  of  a 
provision  of  the  Bankruptcy  Statute,  that  wherever  a  preference 
has  once  been  obtained  over  any  part  of  the  bankrupt  estate, 
that  part  of  the  estate  passes  into  the  hands  of  the  trustee  in 
the  sequestration  under  burden  of  that  preference. 

Lord  Cow  ax. — The  first  point  noticed  in  the  Note  to  the 
interlocutor  of  the  Sheriff  regards  the  effect  of  the  statutory 
provision  equalizing  diligences  within  four  months  of  the  seques- 
tration. The  solution  of  this  question  depends  upon  the  date 
at  which  it  is  to  be  held  the  debtor  was  made  notour  bankrupt 
That  he  was  so  by  imprisonment  on  19th  December  1870  is 
admitted,  and  if  this  be  the  date  of  the  notour  bankruptcy,  the 
sequestration  on  18th  April  1871  was  not  within  the  four  months. 
But  diligence  had  been  used  against  the  debtor,  under  an  ex- 
tract registered  protest  and  warrant,  in  virtue  whereof  a  search 
was  made  for  him  on  3d  December  1870,  conform  to  execution 
of  search  in  process.  And  at  the  recent  debate  it  was  admitted 
by  the  counsel  for  the  trustee  that  the  debtor  had  been  thereby 
effectually  made  notour  bankrupt  as  at  the  date  of  the  said 
execution  of  search.  Hence  it  follows  that  the  provision  of  the 
statute  in  question  has  no  application,  inasmuch  as  the  date  of 
the  sequestration  was  more  than  four  months  subsequent  to 
the  notour  bankruptcy. 


That  this  admission  should  have  been  made  did  not  suTpne 
me,  ha^-ing  regard  to  the  terms  of  the  execation  of  search  giving 
rise  to  the  presumption  of  notour  bankruptcy.  That  exeeatioi 
proceeded  on  the  warrant  of  the  Sheriff's  decree,  and  hisJuU  if 
fetitur  issued  in  terms  of  the  Personal  Diligence  Act,  and 
executed  by  a  sheriff-officer,  which  is  declared  by  that  Aet  to 
have  the  same  effect  as  if  the  diligence  had  been  used  on  letten 
of  homing  and  caption.  This  bcdng  so,  tbe  execation  oootaioi 
all  the  essential  facts  to  be  found  in  those  ezecotiQna  of  searA 
on  which  the  Court  proceeded  in  the  cases  referred  to  by  Mr. 
Bell  in  his  Commentaries  (7th  edition),  voL  ii  p.  162.  Theti 
executions  are  now  before  me,  having  caused  an  eyaminatina  of 
the  session  papers  to  be  made  in  order  to  ascertain  their  pR- 
cise  terms.  And  Mr.  Bell  lays  down  the  doctrine  eataUiihei 
by  the  decisions  in  these  words—  "  The  messenger'a  retnn  of 
execution  stating  that  after  a  thorough  search  the  debtor  coaU 
not  be  foun<l,  is  good  evidence,  prima/ront^  that  he  has  ab- 
sconded ;  and,  unless  opposed  by  contrary  evidence,  is  suffidal 
proof  of  bankruptcy."  In  this  case  the  debtor  was  notoriosslj 
insolvent,  having  executed  a  trust-deed  for  behoof  of  his  credi- 
tors ;  and,  although  in  the  record,  notour  bankruptcy  was  de- 
nied, and  it  was  competent  for  the  trustee  to  have  asked  for 
probation  to  redargue  the  presumption  of  absconding  affoided 
by  the  execution,  yet,  if  it  was  found  hopeless  to  attempt  nj 
such  proof,  the  prudent  and  proper  course  for  the  trustee  is 
follow  was  to  avoid  incurring  further  expense  by  admittiiy 
the  bankruptcy  to  be  sufficiently  established  by  the  ezecutioa 
of  searclL 

The  next  question  regards  the  effect  of  the  arrestmenti  md 
by  the  arresting  creditors  on  26th  November  and  3d  Decenhr 
1870.  Is  it  to  be  hekl  that  their  effect  coq14  be  destroyed  If 
the  prior  execution  of  the  private  trust-deed  for  behoof  of  tk 
whole  creditors  on  22d  November  1870?  It  is  now  admitted 
that  there  was  no  accession  to  the  private  trust  by  the  smit- 
ing creditors.  And  this  being  so,  their  diligence  was  perfectly 
legaL  But,  assuming  that  the  private  trust-deed  took  fall  tS&d, 
and  that  the  trustee  had  obtained  possession  of  the  debtei^ 
estate,  an  arrestment  used  by  a  non-acceding  creditor  in  hii 
hands  subsequent  thereto  must  have  the  effect  only  of  attack- 
ing whatever  residue  should  remain  with  the  trustee  after  Ml 
payment  to  the  other  creditors.  This  result,  however,  is  obviitod 
by  the  debtor  in  this  case  having  been  made  notour  banknp^ 
as  aforesaid,  on  3d  December  1870.  The  effect  of  this  notov 
bankruptcy  was  to  render  reducible  the  trust-deed  under  tke 
Act  1696,  as  a  voluntary  deed  within  sixty  days.  A  redsotkB 
at  the  instance  of  the  arresting  creditors  might*  therefore*  have 
been  at  any  time  instituted  to  the  effect  of  setting  aside  tki 
private  trust,  so  as  to  enable  them  to  make  effectual  their  a^ 
restments. 

The  arresting  creditors  have  not  instituted  a  reduction.  TU 
necessity  for  their  doing  so  has  been  superseded  by  the  seqsfl^ 
tration  of  the  debtor's  estate  in  April  1871.  The  effect  d  tbt 
proceeding  is,  as  regards  th6  administration  of  the  debtor^ 
estate,  to  transfer  it  entirely  to  the  statutory  trustee,  and  U 
render  void  the  private  trust-deed  under  the  10th  section  of  tb 
Act.  The  private  trust  has  been  thefeby  brought  to  an  eid; 
and  the  whole  effects  of  the  debtor  remaining  in  the  haodi  d 
the  private  trustee,  now  belong  to  the  statutory  trustee^  aii 
have  been  transferred  to  him.  But,  in  asserting  his  riglit  k 
these  effects  he  can  take  them  only  subject  to  such  prefereaM 
as  have  been  created  over  them  by  lawful  diligence.  And  ii 
this  case  the  arresting  creditors  have  attached,  by  their  diligfl* 
in  the  hands  of  the  private  trustee,  the  effects  of  their  dkM* 
which  he  held  at  the  date  of  their  diligence,  and  which  ^ 
statutory  trustee  is  now  entitled  to  have  delivered  to  him. 
...  This  result  appears  to  me  to  flow  necessarily  from  the  varied 
decisions  which  were  referred  to  in  the  debate,  emd  whidi  ci^ 
minated  in  that  of  Johnston,  1770,  D.,  App.,  "Banknii* 
No.  5. 

On  these  grounds  I  concur  in  the  opinion  of  Lord  Benhohsa 

Lord  Deaj^— It  appears  that  on  22d  November  187S  tki 
debtor,  who  is  no  party  to  this  case,  granted  a  tmstdesd  it 
favour  of  Gordon,  for  the  benefit  of  the  whole  of  his  ereditort 
equally.  This  deed  was  approved  of  by  nearly  all  the  endi- 
tors ;  was  advertised  in  the  newspapers ;  was  allowed  to  te 
acted  on;  and  dividends  were  paid  by  Oordony  the 
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ents  had,  however,  in  the  meantime  been  used  in  his 
f  Johnstone  and  Wright  as  creditors  of  Gracie,  on  the 
vember,  and  again  on  6th  December.  On  3d  December 
was  made  for  the  bankrupt,  but  he  was  not  found, 
iras  not  apprehended  till  the  19th.  Sequestration  was 
on  18th  April  1871. 

ese  circumstances  the  first  question  which  occurs  is, 
any  available  arrestment  can  be  used  in  the  hands  of  a 
who  has  reduced  the  funds  into  possession  under  a 
y  trust-deed  ? 

is  a  subject  upon  which  we  have  in  the  books  a  long 
varying  decisions,  all  of  which  I  have  carefully  gone 
bough  I  do  not  think  it  necessary  here  to  resume  them. 
It  I  take  to  be  that  a  voluntary  trust-deed  granted  by 
insolvent,  but  not  bankrupt,  for  behoof  of  all  his 
equally,  and  containing  no  extraordinary  clauses,  will 
•cable  by  the  grantor,  and  good  and  available  to  bind 
ling  as  well  as  acceding  creditors,  if  the  estate  be  re- 
ito  possession  by  the  trustee,  and  the  debtor  is  not 
bankrupt  within  sixty  days.  The  trustee  in  such  a 
I  not  represtmt  the  debtor.  He  represents  the  credi- 
heir  just  proportions,  and  all  preferences  by  arrest- 
5  excluded.  A  stipulation  for  a  discharge,  how- 
«  full  surrender  being  made,  although  it  will  not  void 
,  is,  I  think,  a  final  step  to  be  considered  only  at  the 
d  in  which  non-acceding  creditors  may  or  may  not 
it  their  pleasure.  The  management  of  the  trustee 
superseded  by  sequestration  under  the  Bankrupt 
although  more  than  sixty  days  has  elapsed  without 
or  having  in  the  meantime  been  made  bankrupt,  and 
186  the  management  of  the  trustee  in  the  sequestration 
rsede,  from  its  date,  the  management  of  the  voluntary 

e  other  hand,  bankruptcy  within  the  sixty  days, 
there  is  no  sequestration,  will  lay  open  the  funds,  in 
8  of  the  voluntary  trustee,  to  the  diligence  of  creditors ; 
K  the  present  case,  the  debtor  was  legally  rendered 

by  the  execution  of  search  on  3d  December  1870, 
indents'  arrestments  will  confer  upon  them  a  valid 
B,  that  date  being  at  the  same  time  less  than  sixty  days 
late  of  the  trust-deed  and  more  than  four  months  ])rior 
questration.  But  if  there  was  no  bankruptcy  till  the 
«  apprehended  on  19th  December,  this  of  course  leaves 
our  months  between  the  date  of  the  bankniptcy  and  the 
he  sequestration  (which  was  awarded  on  18th  April 
[gives  rise  to  what  appears  to  me  to  have  been,  hitherto, 
really  formidable  objection  to  the  claim  of  preference 
irtueof  the  arrestments,  which  claim  was  rejected  by  the 
L  the  sequestration  but  sustained  by  the  Sheriff-sub- 
jection was  very  distinctly  raised  in  the  Sheriff-court 
>n  the  one  hand,  the  arresting  creditors  stated  that 

rendered  the  debtor  bankrupt  by  the  execution  of 
3d  December,  at  which  time  the  debtor  had  absconded 
ence  (Art.  6),  and  further  (Art.  10),  that  founding  on 
itments  as  used  more  than  60  days  prior  to  the  said 
y,  and  that  there  had  been  no  other  legal  diligence 
no  sequestration)  "  within  four  months  after  the  said 
December  1870,  so  as  to  obtain  a  pari  passu  ranking 
hey  lodged  a  claim  to  be  ranked  preferably  in  said 
ion."  On  the  other  hand,  the  trustee  in  the  seques- 
nied  the  alleged  absconding  and  the  effect  attributed 
cution  of  search  of  3d  December  (Ans.  to  Art.  6),  and 
%Ur  alia,  "  7th.  The  estates  of  the  bankrupt  having 
estrated  within  four  months  of  the  date  of  notour 
y,  the  appellants  cannot  claim  a  preference." 
^riff-8ubstitute  quotes  this  plea  in  his  note,  and  says, 
b  this  plea  is  founded  the  Sheriff-substitute  has  been 
discover.  He  can  neither  see  reason  in  it,  nor  find 
for  it.  If  the  arrestments  had  been  within  sixty  days 
equestration,  then  it  might  have  been  pleaded  with 
%i  the  debt  was  not  prefei'able,  but  that  was  not  the 

is  plain  enough  that  although  the  Sheriff-substitute 
mderstand  the  plea,  the  procurators  on  both  sides 
1  it  It  was  founded  upon  sects.  12  and  108  of  the 
Statute,  19  and  20  Tict  o.  79.  By  sect.  12  it  is 
lat  airei^eats  and  poindings  within  sixty  days  prior 
,V. — KO.  viii. 


to  bankruptcy,  or  four  months  after  it,  **  shall  be  ranked  pari 
passu  as  if  they  had  all  been  used  of  the  same  date,'*"  etc.  And 
by  sect  108  it  is  enacted  that  *'  the  sequestration  shall,  as  at  the 
date  thereof,  be  equivalent  to  an  arrestment  in  execution,  and 
decree  of  furthcoming,  and  to  an  executed  and  completed  poind- 
ing." These  enactments  were  made  thus  explicit  to  remedy 
an  ambiguity  which  Mr.  Bell  regretted  (vol.  ii.  pp.  70  and  80) 
had  been  allowed  to  remain  in  the  Statutes  in  force  when  he 
wrote  his  commentaries,  and  which  has  been  effectually  removed 
in  the  present  Statute  by  explicitly  declaring,  in  so  many  words, 
that  all  arrestments  within  less  than  four  months  of  the  seques- 
tration shall  rank  pari  passu,  and  that  the  sequestration  itself 
shall  operate  as  on  arrestment  for  behoof  of  all  the  creditors 
equally. 

It  thus  becomes  a  vital  matter  whether  notour  bankruptcy 
took  place  on  3d  December.  The  only  proof  offered  is  the 
execution  of  search  by  the  sheriff-officer.  There  is  no  doubt 
that  such  an  execution,  if  in  full  and  regular  form,  affords  prima 
facie  evidence  that  the  debtor  has  absconded.  But  the  execution 
here  merely  bears  that  the  officer  went  to  the  debtor's 
dwelling-house,  between  eleven  and  twelve  o'clock  in  the 
forenoon,  and  looked  through  the  house,  and  did  not  find 
him.  A  correct  form  is  given  in  Darling's  office  of  a  mes- 
senger, pp.  179  and  180,  and  bears  that  the  messenger  "passed 
to  the  dwelling-house  occupied  by  the  said  KF.,  and  to  the 
shops   warehouse  occupied   by  him  in  ,  and 

then  and  there," "  made  diligent  and  strict  search  for  the 
said  KF.,  by  looking  and  searching  carefully  and  atten- 
tively  in  and  through  every  part,  comer,  and  apartment  of 
each  of  the  said  dwelling-house,  shop,  wai'ehouse,  and  cellars 
capable  of  containing  a  man,  and  where  it  was  possible  the 
said  E.F.  might  be  concealed,  in  order  to  apprehend  and 
incarcerate  his  person  in  terms  of  said  letters.  But  notwith- 
standing the  most  strict,  diligent,  and  minute  search  at  each  of 
the  said  places,  as  said  is,  he,  the  said  E.F.,  could  not  be  found, 
he  having  absconded,  as  I  believe,  for  his  personal  safety." 

The  execution   must  set  forth   facts   which    raise    a    pre- 
sumption   of  flight  or  absconding,  and  it  is   a  grave  question 
whether  the  execution  at  the  dwelling-house  in  this  case  con- 
tains anything  sufficient  to  raise  such  a  presumption,  especially 
as  at  the  time    when  the   search  was   executed  it  was   to 
be  expected  that  the  debtor  would  be  at  his  shop  or  ware- 
house, and  not  in  his  dwelling-house.   Mr.  Bell  (Com.  ii.  p. 
172   and   p.    173)  says** Two  questions  may  arise  concerning 
absconding — (1.)  The  messenger's  return  of  execution,  stating 
that  after  a  thorough  search  the  debtor  could  not  be  found,  is 
gooil  evidence,  prima  fronte,  that  he  had  absconded  ;  and  unless 
opposed  by  contrary  evidence  is  sufficient  proof  of  bankruptcy. 
But  what  facts  will  entiUe  a  messenger  to  return  such  an 
execution  ?    In  a  man  of  good  credit  mere  absence  from  home  is 
nothing,  but  in  a  debtor  notoriously  insolvent  such  absence  is 
more  suspicious,  and  indeed,  has  been  found  to  infer  presumptions 
Juris  an  absconding  under  the  Statute  1696.     It  seems  reason- 
able, however,  to  require  some  other  circumstance  than  mere 
absence — as  the  lateness  of  the  hour,  or  the  apparent  concealment 
or  ignorance  of  the  domestics  of  what  has  .become  of  the  debtor. 
From  such  circumstances  absconding  may  fairly  be  inferred." 
I  have  always  understood  this  to  be  sound  law.     I  am   quite 
aware  of  the  decisions  in  the  books  which  appear  to  sanction 
a  looser  doctrine.     But  plainly  enough  Mr.  Bell  did  not  approve 
of  them.     There  is  no  stereotyped  or  statutory  form  for  such  an 
execution,  but  an  actus  legitimus  which  is  to  have  consequences 
so  important   ought   to  be  gone  about  with  great  care   and 
precision.     In  this  case  the  execution  sets  forth  nothing  except 
that,    between  the  hours  of    11  and  12  forenoon,    the  officer 
searched  the  debtor's  dwelling-house,  and  did  not  find  him.     I 
do  not  think  that  fact  was  sufficient  to   infer  absconding,  and 
the  execution  does  not  bear  that  the  officer  drew  that  infer- 
ence from  it    It  is  not  said  that  he  put  any  questions  to  the 
domestics  or  the  family.      He  did  not  even  search  the  shop, 
and  it  appears  to  me  very  perilous  to  hold  that  bankruptcy  is 
to  be  inferred  merely  because  a  merchant,  or  indeed  any  other 
man,    who  happens  at  the   moment   to  be    insolvent,    is  not 
found  in  his  dwelling-house  at  or  immediately  before  the  hour 
of  noon. 

But,  at  the  dose  of  all  this  litigation,  the  counsel  for  the 
trustee  has  admitted  that  notour  bankruptcy  did  take  place 
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on  3d  December.  I  agree  with  Lord  Cowaa  thai  such  an  .  the  tmatee  finds  that  he  cannot  redax^gne  the  presumption  of 
arlmiasion  oaght  to  be  in  writing.  I  would  hesitate  to  accept  ■  absconding,  which  is  held  to  arise  from  the  fact  that  an  iniol- 
it  from  a  trnstee  for  creditors  if  it  is  meant  as  an  admission  '  vent  party  when  under  diligence  has  left  .the  country,  he  should 
in  point  of  law.  But  if  it  is  meant  to  be  arlmitted  that  there  '  not  be  entitled  to  say  that  he  does  not  stand  npon  that  put  ol 
was  absconding  in  point  of  fact,  it  is  conclusive.  his  case. 


Lord  Nzaves  concurred  with  L>rd  Benholme. 

Lord  Ardmillax. — I  have  felt  not  a  little  difficulty  in  regard  , 
to  this  case,  which  is  now  presented  in  a  very  different  manner 
from  what  it  was  when  before  the  First  Division.  If  it  had  not 
been  for  the  admission  now  made  at  the  bar  by  the  counsel  for  | 
the  trustee,  but  not  previously  made,  I  should  have  had  diffi-  j 
cnlty  in  holding  that  the  dd  of  December  1870,  when  a  search 
was  made  for  the  common  debtor  Gracie,  was  the  date  of  notour 
bankruptcy.  There  is  no  proof  of  absconding  except  what  the 
search  affords.  Mere  absence  from  home  when  sought  for  is  not 
sufficient,  and  the  execution  of  search  does  not  state,  as  a  fact, 
and  does  not  contain  materials  for  clearly  inferring,  that  the 
debtor  absconded.  The  trustee  on  the  record  has  distinctly 
denied  that  Gracie,  the  debtor,  had  absconded,  or  did,  on  that 
occasion,  abscond  from  diligence.  The  execution  of  search 
does  not  bear  that  he  ha<l  absconded;  and  there  is  no  real 
evidence  from  facts  and  circumstances  indicating  that  he  did 
abscond,  or  even  mean  to  abscond. 

He  was  not  apprehended  till  the  19th  December,  and  the 
sequestration  was  on  18th  April  1871,  within  four  months 
of  the  date  of  that  apprehension,  which,  if  he  did  not  abscond, 
was  the  date  of  notour  bankruptcy.  Taking  these  two  dates  as 
the  date  of  notour  bankruptcy,  and  the  date  of  sequestration, 
a  question  of  importance,  and  not  free  from  difficulty  in  regard 
to  the  effect  of  the  sequestration  on  the  arrestments,  would  have 
arisen.  It  is  enough  for  me  now  to  say,  that,  taking  the  dates 
according  to  that  state  of  the  facts,  and  as  the  case  was  argued 
in  the  First  Division,  and  is  presented  on  the  record  by  the 
trustee  who  denied  the  absconding,  I  felt  difficulty  on  that 
question  of  the  effect  of  the  sequestration  on  the  arrestment, 
and  I  do  not  now  venture  to  express  any  opinion  on  it. 

I  understand  it  to  be  now  admitted  on  the  part  of  the  trustee, 
though  it  was  formerly  denied,  that  Gracie  had  absconded  when 
the  search  was  made  ;  and  that  therefore  the  3d  of  December 
1870  is  the  date  of  notour  bankruptcy.  That  important 
admission,  in  regard  to  the  matter  of  fact,  changes  the  aspect 
of  the  case.  We  cotdd  not  take  an  admission  in  point  of  law. 
Taking  that  view  of  the  fact  as  it  is  now  admitted,  I  do  not 
differ  from  the  judgment  which  is  proposed. 

Lord  Murk. — I  concur  with  Lord  Benholme  and  the  majority 
of  your  Lordships,  and  with  reference  to  the  main  difficulty 
which  has  been  raised,  viz.,  the  date  at  which  notour  bankruptcy 
took  place,  I  wish  to  rest  my  opinion  not  so  much  on  any 
admission  which  may  have  been  made  at  the  bar,  as  on  the 
execution  of  search  coupled  with  the  averments  and  admission 
made  by  the  trustee  on  the  Record,  that  the  bankrupt  was 
absent  from  Dumfries  at  the  time  the  search  was  made. 
Looking  to  these  facts,  and  to  this  further  fact,  that  there  has 
been  no  proposal  made  to  redargue  the  execution,  I  have  no 
difficulty  in  arriving  at  the  conclusion  that  the  date  of  notour 
bankruptcy  was  the  3d  of  December.  There  are  several  cases 
in  which  an  execution  of  search  has  been  held  to  be  at  least 
prima  facie  evidence  of  absconding,  and  which  are,  I  think,  those 
referred  to  by  Mr.  Bell  (Comm.  iL  173,  5th  ed).  There  is  the 
case  of  the  Carron  Company,  4th  July  1775,  D.  1110,  of  Ross, 
25th  June  1782,  D.  1111,  and  of  Spading,  9th  August  1785, 
D.  1113,  in  all  of  which  an  execution  of  search,  in  the  absence 
of  any  evidence  to  the  contrary,  was  held,  in  the  case  of  an 
insolvent  party,  to  afford  sufficient  evidence  of  absconding.  It 
is  true  that  all  that  appears  on  the  face  of  the  execution  in  this 
case  is  that  the  debtor  could  not  be  found  at  his  house  and  shop^ 
and  it  is  said  that  it  is  possible  he  may  have  been  in  Dumfries. 
But  it  is  averred  on  record  that  he  had  absconded  from  diligence, 
and  the  trustee  aflmits  that  the  debtor  was  absent  from 
Dumfries  at  the  time  the  search  was  made,  and  that  when  under 
diligence  he  had  gone  to  Liverpool  in  search  of  work.  No 
doubt  he  goes  on  to  deny  that  the  debtor  had  absconded. 
But  we  are  here  in  a  concluded  cause,  in  which  no  proof  has 
be«i  asked  by  either  party.     And  I  see  no  reason  why,  when 


Lord  Presidettt. — ^There  are  two  questions  before  us,  one  of 
which  has  been  argued  at  the  bar,  and  the  other  has  beca 
suggested  by  my  brother  Lord  Deas.  It  is  right  that  I  should 
say  a  few  words  on  each. 

The  first  question  is,  whether  the  arrestments  used  on  the  S8A 
November  and  the  5th  December,  in  the  hands  of  Mr.  Gctdos, 
the  private  trustee,  are  effectuaL    At  the  time  they  were  ued 
there  can  be  no  doubt  that  Gordon  was  in  poaaeaaion  of  the  pn- 
perty  of  Gracie,  and  in  fact  that  he  was  in  actual  posspsrioarf 
a  number  of  shop  goods  which  formed  the  chief  part  of  Gnoe'i 
estate.     No  doubt  it  is  said  that  he  was  in  poaaeaaion  of  thoe 
goods  under  a  trust-deed  for  behoof  of  creditora.     That  trart- 
deed  became  ineffectual  in  consequence  of  the  anpervening  bask- 
ruptcy  of  the  granter  within  sixty  days  of  the  date,  whether 
the  bankruptcy  took  place  on  3d  December  or  on  19th  Deoo- 
ber.     It  is  suggested  that  they  were  notj  good  arreatmeota  vki 
they  were  used.     This  depends  on  the  sense  of  the  word  "good.* 
They  were  undoubtedly  competent  arreatmenta,  whether  tk 
trust-deed  was  good  or  bad.     Their  effect  would  depend  od  fte 
goodness  of  the  trust-deed.     If  the  trust-deed  were  good  ni 
not  liable  to  be  cut  down,  then  the  arrestments  would  atUch 
nothing  but  the  reversion  after  exhausting  the  purposes  of  tic 
trust-deed.     If  the  trust-deed  became  bad,  the  mrreatmenti  «n 
effectual  to  attach  all  the  goods  which  de  facto  were  in  the  haafc 
of  the  trustee.     I  should  have  been  inclined  to  arrive  at  tldt  »• 
suit  on  principle,  but  it  has  been  made  matter  of  express  decMi 
in  a  whole  series  of  cases  which  have  been  qnoted. 

But  it  is  said  that  the  bankruptcy  did  not  take  place  oatt 
December,  but  not  till  19th  December,  and  occurring  asitdil 
on  19th  December,  all  arrestments  used  within  sixty  days  bcfoR 
that  date,  or  within  four  months  after  it,  are  to  rank  pari  pattL 
One  of  these  arrestments  u^d  within  four  months  after  tk 
19th  December  was  the  arrestment  which  ia  effected  by  tk 
sequestration  and  confirmation  of  the  trustee.  If  the  £mIi 
were  before  us,  it  certainly  would  be  an  important  queitioi, 
whether  the  sequestration,  which,  according  to  a  different  netiQi 
of  the  Bankruptcy  Act  (sect.  108)  operates  as  an  airestBCi^ 
is  an  arrestment  within  the  meaning  of  sect.  12.  The  qoMtids 
does  not  arise  here,  and  I  mean  to  give  no  opinion  on  it  Upoi 
the  state  of  the  case  before  us,  notour  bankruptcy  m 
place  on  3d  December,  as  matter  of  fact,  and  the  effect  it  ti 
create  a  presumption  of  absconding,  which  may  indeed  k 
redargued,  but  which,  until  it  is  redargued,  ia  conclusive  proof  «f 
absconding.  This  has  been  laid  down  in  a  series  of  d  " 
in  the  Dictionary.  In  Young  v.  Grieve,  4th  July  1783,  M.  UK  1^ 
the  circumstances  of  a  debtor  not  being  found  at  his  dwdbv*  m* 
house  by  a  messenger  ready  to  execute  a  caption  agaiait  kii^  a*^^ 
and  of  his  family  not  giving  information  whither  he  had  betiki 
himself,  were  construed  to  be  an  absconding  under  the  Sktih 
In  Spedding  v  Hodgson,  9th  August  1785,  M.  1113,  it  vtft^ 
served  from  the  bench  that  the  absence  of  a  debtor  fronk 
dwelling-house  at  a  time  when  he  ia  notoriously  insolveot^  vl 
create  t^presumptio  juris  of  absconding;  not  bein^  howerer,! 
preaumptio  juris  ei  de  jure^  it  may  be  elided  by  a  oontifl; 
proof. 

Now  it  must  be  kept  in  mind  that  an  execution  of  nuc^' 
not  a  statutory  matter.  There  io  nothing  in  the  present  Hflli' 
ruptcy  Statute  or  any  other  Act  about  the  execution  of  a  aeiiA 
It  is  matter  of  decision  at  common  law  that  the  execatioBif* 
search  is  prima  facie  evidence  of  absconding,  and  that  nki 
redargued,  it  fixes  absconding  as  a  fact.  I  agree  with  Lord  IH* 
that  an  execution  of  search,  like  all  other  diligenoe,  is  solqM^^ 
a  strict  construction.  I  inferred  from  h is  Lordship's  obeerratifl* 
that  there  were  some  things  about  this  exe<ftition  which  dii** 
titled  it  to  be  regarded  as  pr»ma/acte  evidence  ofabseoadilt 
What  the  Sheriff-officer  oertifiesis:  " I,  Archibald  Hyalof^Sfccrifr 
officer,  passed  to  the  dwelling-house  and  premises  oocapkd  id 
possessed  by  the  said  Joseph  Gracie  in  Hish  Street  of  DiinbH 
and  holding  the  said  warrant  to  imprison  m  her  Majestf^  MB* 
and  authority,  I  made  diligent  and  atrict  search  f or  the  tfi^ 
Joseph  Gracie  by  looking  and  searching  OMefolly  aad  itt*^ 
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n  and  throagh  every  pai-t,  corner,  and  apartment  of 
i  dwelling-house  and  premises,  capable  of  containing  a 
and  where  it  was  possible  he,  the  said  Joseph  Gracie, 
•e  concealed,  in  order  to  have  apprehended  and  incarce- 
is  person  in  terms  of  the  said  warrant  to  imprison,  but 
standing  of  the  most  strict,  diligent,  and  minute  search 
;hrongh  the  said  places  as  aforesaid,  he,  the  said  Joseph 
oould  not  be  found." 

tms  to  me  that  this  is  a  more  than  nsiially  strict  search, 
it  the  execution  goes  far  beyond  most  executions.  I 
I  example  of  an  execution  of  search  which  the  Court 
1  the  case  of  Spedding  to  be  conclusive  of  the  fact  that 
bor  had  absconded.  **  Upon  the  2 1st  day  of  October  1 779, 
cis  Short,  messenger  .  .  .  passed  to  the  said  Thomas 
's  house  at  Ardwell,  where  after  inquiring  at  his  servants 
ras  at  home,  and  being  answered  in  the  negative,  I 
ed  and  got  access  into  the  said  house  and  searched,  but 
ot  find  him."  But  it  is  said  that  it  is  open  to  the  trustee 
■gne  the  presumption  of  absconding.  Quite  true,  but  the 
was  compelled  on  record  to  make  one  admission,  that  the 
bad  left  the  kingdom,  a  most  pregnant  circumstance  in 
stion  of  absconding.  It  did  not  surprise  me  in  the  least 
roagh  his  counsel,  ho  declined  to  stand  upon  this  part 
»8e.  It  is  said  to  be  an  admission  not  of  fact  but  of 
do  not  think  so.  Notour  bankruptcy  is  a  matter  of 
d  to  be  proved  by  evidence  of  a  particular  description  per- 
fell  known  to  legal  practitioners  and  to  trustees  in 
mtions.  Had  it  been  an  admission  in  point  of  law,  is  it 
dear  that  a  trustee  in  a  sequestration  cannot  give  away 
of  law  ?  I  should  think  that  if  it  were  competent  for 
I  it  would  be  competent  for  him.  He  is  charged  with 
tonl  of  claims,  and  when  he  admits  a  daim,  he  admits 
yt  and  law.  Bnt  here  he  is  not  giving  up  a  point  of  law, 
tply  giving  up  a  fact  which  he  would  otherwise  have  to 

of  opinion  that  we  should  refuse  the  appeal. 

im1  for  the  trustee  here  stated  that  they  did  not 
o  admit  the  fact  of  absconding,  and,  on  the  contrary, 
«dy  to  prove  that  there  was  no  absconding. 

PRXSIDENT. — We  cannot  listen  to  that.    The  case  is 

following  interlocutor  was  pronounced  : — 

i  Lords  having  resumed  consideration  of  this  cases,  with 
itance  of  Lord  Cowan,  Lord  Benholme,  Lord  Neaves,  and 
ore,  and  heard  counsel  on  the  ap])eal  and  productions, 
nsultation  with  the  said  other  Judges,  and  in  conformity 
e  opinions  of  a  majority  of  the  seven  Judges  present  at 
kring,  affirm  the  interlocutor  appealed  against,  and  refuse 
eal,  and  decern  :  Find  the  appellant  liable  in  expenses ; 
d  account/'  etc. 

he  Trustee,  Solicitor-General  (Qark),  Q.C.,  Harper;  R.  P. 
on,  S.S.C.  Agent. — AH,  Watson,  Strachan  ;  James  Mack, 
igent, — M.  Clerh.  D.o. 


December  6,  1872. 
first  division. 
Stewart  Sobebtson,  Pursuer^  v,  Mrs.  Willia.mina 
SON  Robertson  or  Stewart  and  Others  (Stewart's 
stees),  and  Another,  Defenders. 

Ptivaie  Stream — Property — Nuisance — PoUutum—Jn  an 
B  at  the  instance  of  a  proprietor  of  lands  on  the  banks 
^vate  stream  against  the  tenant  of  a  farina  mill  (which 
3een  snbatitnted  for  a  lint  mill)  situated  on  the  lands  of 
rite  riparian  proprietors,  and  also  against  these  proprie- 
to  have  the  defenders  interdicted  from  polluting  the 
m,  and  causing  a  nuisance  by  the  smeU  arising  frotn  the 
;  and  to  have  it  declared  that  the  defenders  were  not 
led  to  divert  more  water  than  they  had  been  in  the 
»m  of  using  for  the  old  lint  milL  Held  after  considera- 
of  a  proof,  that  the  stream  had  not  previously  been 
»ted  to  maonfactnring  pnrpoaes  so  as  ever  to  have  be- 
I  uoflt  for  primary  niea,  and  that  the  manufacture  of 


farina  as  carried  on  created  a  nuisance  (1.)  by  pollution,  and 
(2.)  by  the  offensive  smell,  and  interdict  and  declarator 
granted  as  craved. 
Process — Proof—Expenses— The  proprietors  of  the  mill  having 
appeared  in  the  action,  and  having  stated  that  they  had  not 
authorized  their  tenant  to  create  a  nuisance,  but  having  op- 
posed the  conclusions  as  to  the  use  of  -the  water  of  the  stream 
and  cross-examined  the  pursuer^s  witnesses  on  the  whole  case, 
both  as  regarded  the  nuisance  and  the  use  of  the  water — field 
that  having  failed  they  were  liable  in  their  share  of  the  pur- 
suer's whole  expenses. 

This  was  an  action  of  declarator  and  interdict  at  the 
instance  of  Mr.  Stewart  Robertson  of  EJradynate,  in 
Perthshire,  against  the  proprietors  of  the  adjoining  estate 
of  Derculich  in  the  same  county,  and  Donald  Livingston, 
fanner,  one  of  their  tenants.  Living-iton  was  tenant  of  a 
mill  on  the  estate  of  Derculich,  the  machinery  of  which 
was  driven  by  water  diverted  by  a  lade  from  the  burn  ^f 
Derculich,  which  separates  the  two  estates  of  Edradynata 
and  Derculich,  and  is  about  2^  miles  long  from  Loch 
Derculich  to  the  Tay,  into  which  it  falls.  The  mill  is 
situated  on  the  burn  about  200  yards  from  the  public 
road  leading  from  Logierait  to  Aberfeldy,  which  road 
crosses  the  burn  about  200  yards  from  the  Tay.  The 
pursuer's  lodge  is  situated  on  this  public  road  a  few  yards 
from  the  burn,  and  about  150  yards  from  the  mill,  and 
his  avenue  runs  up  beside  the  burn,  on  the  opposite  side 
from  the  mill,  for  a  distance  of  400  or  500  yards,  when  it 
turns  off  to  the  mansion-house  of  Edradynate,  which 
stands  on  the  hillside  about  50  or  60  feet  above  the  level 
of  the  burn,  and  about  300  yanis  from  the  mill. 

The  defender  Livinjjston  became  tenant  of  the  mill 
under  the  defentlers,  Stewart's  trustees,  in  1844.  The 
mill  was  at  the  time  of  his  entering  into  possession  a  lint 
mill,  but  shortly  after  his  entry  he  took  out  the  machinery 
and  added  some  wooden  erections,  and  introduced  new 
machinery.  This  machinery  was  intended,  and  was  used, 
for  the  manufacture  of  farina  from  potatoes.  Potatoes  of 
all  kinds,  both  good  and  bad,  were  used  in  the  mill.  The 
operations  carried  on  commenced  with  the  potatoes  being 
washed  in  the  lade  above  the  mill,  they  were  then  crushed 
in  the  mill,  and  the  pulp  conveyed  to  open  tanks  beside 
the  mill,  where  it  stood  until  fermentation  had  to  a  cer- 
tain extent  taken  place.  The  fermented  pulp  was  then 
carried  back  to  the  mill,  and  after  any  additional  starch  it 
might  contain  had  been  extracted,  it  was  returned  by  a 
covered  drain  to  the  burn  below  the  lodge  at  Edradynate. 
The  pursuer  complained  that  the  manufacture  of  farina, 
as  carried  on  at  the  mill  by  the  defender  Livingston, 
caused  a  nuisance  to  him — (1.)  By  the  offensive  smell 
emanating  from  the  works  and  tanks  in  which  the  potato 
pulp  stood  while  fermenting,  and  (2.)  by  the  pollution  of 
the  stream  which  was  caused  by  the  washing  of  the 
potatoes  and  by  the  refuse  from  the  mill.  He  accordingly 
raised  this  action,  and  concluded  that 
'*  it  ought  and  should  be  decerned  and  declared,  by  decree  of  the 
Lords  of  our  Council  and  Session,  that  the  said  defenders  are 
not  entitled  to  carry  on  the  manufacture  of  farina  or  starch  as 
presently  carried  on  by  them  at  the  mill  or  other  premises 
presently  occupied  by  the  said  Donald  Livingston  on  the  said 
lands  of  Derculich,  at  least  that  they  are  not  entitled  to  carry 
on  the  said  manufacture  in  such  way  and  manner  as  to  cause 
injury  to  the  pursuer,  his  property,  his  tenants,  and  others 
residing  in  the  vicinity  of  the  said  mill  or  other  premises,  in 
their  health,  comfort,  or  otherwise,  or  so  as  to  create  a  nuisance  : 
And  the  said  defenders  ought  and  should  be  prohibited,  inter- 
dicted, and  discharged,  by  decree  foresaid,  from  carrying  on  the 
said  manufacture  of  farina  or  starch  at  the  said  mUl  or  other 
premises,  at  least  from  carrying  it  on  in  such  way  and  manner 
as  to  cause  injury  to  the  pursuer,  his  property,  tenants,  and 
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others  as  aforesaid,  in  their  health,  comfort,  or  otherwise,  so 
as  to  create  a  nuisance :  Further,  it  ought  and  should  be  found 
and  declared,  by  decree  foresaid,  that  the  pursuer  has  good  and 
undoubted  right  to  have  the  water  of  the  stream  or  burn 
called  Derculich  Burn  maintained  in  a  state  fit  for  the  enjoy- 
ment and  use  of  man  and  beast,  and  that  the  defenders  have  no 
right  to  pollute  or  adulterate  the  said  water,  or  to  use  it  or  the 
channel  of  the  stream  in  any  way,  or  for  any  purpose,  so  as  to 
render  the  said  water  noxious  or  unwholesome,  or  unfit  for 
domestic  use,  or  the  use  of  cattle,  or  for  any  of  the  primary  pur- 
poses for  which  water  is  used,  or  in  any  way  to  destroy  the 
amenity  of  the  stream  ;  and  the  defenders  ought  and  should  be 
prohibited  and  interdicted  from  discharging  into  the  said  bum 
or  stream  at  any  time  from  the  said  mill  or  other  premises  any 
impure  water,  material,  or  stuff  of  any  kind,  whereby  the  said 
water  may  be  polluted  or  rendered  unfit  for  domestic  use,  or  the 
use  of  cattle,  or  for  any  of  the  primary  purposes  for  which  water 
is  used  as  aforesaid,  or  its  amenity  in  any  way  diminished  :  And 
further,  it  ought  and  should  be  found  and  declared  that  the  said 
defenders  are  not  entitled  to  divert  the  water  of  the  said  stream 
or  bum  from  its  natural  channel,  at  least  to  any  greater  extent, 
or  for  any  other  purpose,  than  it  was  in  use  to  be  diverted  by 
the  lade  or  cut  to  the  liot  mill,  which  formerly  stood  where  the 
said  mill  or  other  premises  presently  occupied  by  the  defender, 
the  said  Donald  Livingston,  are  now  situated  ;  and  the  defenders 
ought  and  should  be  prohibited  and  interdicted  from  diverting 
the  water  of  the  said  stream  or  bum  to  the  said  mill  or  other 
premises  presently  occupied  by  the  said  Donald  Livingston,  by 
means  of  pipes  or  other  conductors,  or  otherwise  than  by  the 
said  cut  or  lade." 

In  bis  condescendence  the  pursuer  averred  that  previous 
to  this  manufacture  being  commenced  the  stream  had  been 
quite  pure  and  fitted  for  domestic  and  primary  uses,  from 
which  uses  it  had  never  been  diverted.  He  also  stated 
that  more  water  was  now  taken  than  formerly  and  not 
returned  to  the  burn,  or  at  all  events  not  in  a  fit  state  for 
primary  uses ;  and  that  the  nuisance  had  greatly  increased 
of  late  years,  more  particularly  iu  the  summer  and  autumn 
of  187L 

The  defenders  Stewart's  trustees  stated  in  their 
Answers  to  the  condescendence  that  they  and  their  pre- 
decessors and  authors  had  from  time  immemorial,  or  at 
least  for  forty  years,  had  exclusive  possession  and  control 
of  the  said  bum  under  their  titles.  The  water  of  the 
bum  had,  during  that  time,  been  used  by  them  in  driving 
various  mills  belonging  to  them.  The  supply  of  water 
from  Loch  Derculich  had,  since  1826,  been  regulated  by 
a  sluice  placed  at  the  mouth  of  the  loch  by  the  defenders' 
predecessors,  the  key  of  which  had  ever  since  been  retained 
by  the  proprietors  of  Easter  Derculich  aud  their  tenants. 
This  exclusive  possession  and  control  had,  they  averred, 
been  throughout  recognised  and  acquiesced  in  by  the 
pursuer  and  his  predecessors.  The  mills  referred  to 
consisted  of  the  lint  mill,  for  which  the  farina  mill  bad 
been  substituted,  a  meal  mill,  and  a  waulk  mill  or  dye- 
work,  all  of  which  they  averred  were  on  their  property, 
and  that  the  water  of  the  bum  had  been  used  for  manu- 
facturing purposes  in  connection  with  them.  They  also 
denied  that  they  were  responsible  for  their  tenant,  not 
having  given  him  leave  to  create  a  nuisance,  and  in  fact 
baving  forbidden  him  to  do  so  in  his  lease. 

The  defender  Livingston  denied  the  pursuer's  averments 
as  to  the  nuisance  arising  from  the  manufacture  of  farina, 
and  stated  that  ever  since  1848  the  manufacture  had  been 
carried  on  in  the  same  way,  and  that  the  pursuer's  father 
bad  sent  potatoes  to  the  mill,  so  acquiescing  in  its  being 
in  operation. 

Pleaded  for  the  pursuer — 

L  The  manufacture  carried  on  by  the  defenders  at  the  fore- 
said mill  being  a  nuisance,  the  pursuer  was  entitled  to  have  the 


same  stopped.  2.  The  said  stream  being  the  joint  property  ol 
the  pursuer  and  of  the  proprietors  of  Deiculich,  tbe  wd 
defenders  were  not  entitled  to  pollute  the  same,  or  render  it 
unfit  for  the  primary  purposes  for  which  snch  water  wai  uei 
3.  The  said  defenders  were  not  entitled  to  divert  tbe  vater 
fnim  the  said  stream, — at  least  to  any  greater  extent  w  far 
any  other  purpose  than  it  was  in  use  to  be  diverted  prior  to  tb 
operations  complained  of. 

Pleaded  for  defenders  Stewart's  trustees — 
1.  The  pursuer^s  averments  as  to  an  additional  qnaatitjflf 
water  having  having  been  diverted  firom  the  stream  by  tk 
present  defenders*  tenant  were  irfelevant^  and  insuffidest  ti 
support  the  relative  oondusions  of  the  action.  2.  In  virtat  d 
their  titles  and  the  possession  which  had  followed  therraa,  tW 
present  defenders  were  entitled  to  use  the  water  of  the  DmM 
Bum  in  such  quantities  as  they  found  neoeMary,  from  tine  fti 
time,  for  manufacturing  purposes.  3.  The  parsuer  sad  Idi 
predecessors  having  recognised  and  acquiesced  in  the  ssid  m 
and  control  of  the  water  of  the  said  bum  by  the  praoi 
defenders  and  their  predecessors,  the  parsner  was  barred  bm 
now  objecting  to  such  use  and  control  being  continned.  i.  Tb 
present  defenders  not  having  caused  or  authorised  any  poUatiai 
of  the  Derculich  Bum,  or  any  nuisance  in  connexioa  witk  tk 
farina  works,  were  entitled  to  absolvitor  from  the  oondnaM 
of  the  action  relating  to  such  alleged  pollntion  and  noisaiiMi 

Pleaded  for  defender  Livingston — 

1.  The  pursuer^s  averments,  in  so  far  as  material,  being  n- 
founded  in  fact,  the  defender  should  be  assoilaied  from  the  «§• 
elusions  of  the  action.  2.  The  defender  oaght  to  be  assoOait 
in  respect  that  for  time  immemorial  the  stream  in  qnestioB  hi 
been  used  for  secondary  purposes.  3.  The  defender  kanv 
used  the  water  of  the  stream  since  1845  in  the  same  ^ay  Mil 
present,  and  not  having  infringed  or  violated  any  right  bsk^T 
ing  to  the  pursuer,  ought  to  be  assoilzied  from  the  eondioia* 
of  the  action.  4.  The  water  of  the  said  stream  not  inw% 
been  diverted  by  the  defender  to  any  greater  extent  than  it  U 
for  time  immemorial  been  in  use  to  be  diverted,  or  so  « ti 
injure  the  rights  of  the  pursuer,  the  defender  waa  entitltdli 
al»olvitor.  5.  The  pursuer  and  his  authors  having  moqmmd 
in  the  operations  of  the  defender  complained  of,  was  btmi 
from  obtaining  decree  in  terms  of  Uie  condosions  of  Iki 
summons. 

On  7th  February  1872  the  Lord   Ordinary  (GiMt 
after  a  discussion,  in  which  Stewart's  tmsteesi,  the  Iisi- 
lords,  maintained  that  no  relevant  case  had  been  itari 
against  them,  and  that  they  were  entitled  to  be  let  out  rf 
the  action,  or  at  all  events  not  sent  to  proof,  allowed  A 
tbe  parties  a  proof  of  their  averments.     At  the  proof  boll 
sets  of  defenders  were  represented  by  counsel,  nad  tk 
counsel  for  the  landlords  cross-examined    the  ponoer^ 
witnesses  upon  the  whole  case. 

Thereafter,  on  I9th  March  1872,  the  following  inl* 
locutor  and  note,  giving  the  result  of  the  evidence^  w« 
pronounced : — 

'*l9th  March  1872.— Finds  (first),  that  it  is 
proved  in  point  of  fact  that  for  some  time  previous  to  4» 
raising  of  the  present  action,  and  in  particnlar  ^>>'i'€*^ 
summer  and  autumn  of  the  year  1871,  the  defender  Ikiiilj 
Livingston  so  carried  on  the  manufacture  of  farina  or  itav 
from  potatoes  at  the  mill  occupied  by  him  on  the  landi  a 
Derculich  as  to  cause  a  nuisance  to  the  pursuer  :  Finds  (sufli4i 
that  the  said  nuisance  was  occasioned  both  by  smeU  or  i» 
pleasant  and  offensive  odours  emanating  from  the  sud^ 
fender*s  manufactory,  and  from  refuse  produced  therein,  sid^ 
the  pollution  of  the  Derculich  Bum,  occasioned  by  tbt  t» 
defender*s  operations :  Finds  (third),  that  the  Derculich  Ba 
is  nol  a  stream  dedicated  to  manufacturing  purposes,  andtbri^ 
has  not  for  the  prescriptive  period  been  so  polluted  ss  to  ll 
unfit  for  the  primary  uses :  finds,  in  point  of  law  (fourth),  M 
the  defenders  are  not  entitled  so  to  carry  on  the  manubslai** 
farina  or  starch  at  the  Mill  of  Derculich  aforesaid  as  to  cHNl 
nuisance  to  the  pursuer,  either  by  oflfensive  amell  or  by  poOiti* 
of  the  said  stream ;  and  with  tJiese  findingii^  and  before  foHkr 
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.nswer,  appoints  the  catwe  to  be  enrolled,  that  the  defenders,  or 
ither  of  them,  may  state  whether,  and  how,  they  are  prepared  to 
lM.te  the  said  nuisance  in  time  to  come,  or  that  a  remit  may  be 
nrnde  for  ascertaining  how  the  said  nuisance  may  be  abated,  or  for 
Qch  further  proceedings  as  may  be  necessary  :  Finds  the  pur- 
nter  entitled  to  expenses  np  to  this  date,  reserving  for  after 
xmaideration  whether  there  should  be  any,  and  what,  modifi- 
sation  of  the  said  expenses  in  reference  to  the  pursuer^s  pleas  as 
to  the  quantity  of  water  diverted  or  abstracted  by  the  defenders, 
uid  remits  the  account  of  said  expenses  to  the  auditor,"  etc. 

**Koi€, — This  case  has  been  litigated  with  great  keenness  on 
lotii  sides,  and  it  has  been  very  fully  and  ably  argued  both  on 
lie  qoestions  of  fact  and  on  the  questions  of  law  which  it  in- 
nolvea.  Both  in  fact  and  in  law  the  case  is  attended  with  diffi- 
nilty  and  nicety. 

■*  The  Lord  Ordinary  has  embodied  the  results  at  which  he 
IA8  arrived  in  the  preceding  interlocutor.  The  first  three  find- 
BgB  are  findings  in  point  of  fact ;  the  fourth  is  a  finding  in  point 
i€  law.  These  findings  will  ultimately  lead  to  the  disposal  of 
be  action ;  but  the  Lord  Ordinary  cannot  proceed  further  at 
ireaenty  because  the  defenders  are  entitled  to  suggest  means 
nf  which  the  nuisance  may  be  abated  without  abolishing  or  dis- 
toatmaing  their  manufacture.  For  example — ^the  offensive 
mens  may  perhaps  be  prevented  by  covering  the  tanks  or 
eoeptades  from  which  the  smells  proceed,  and  the  pollution  of 
lie  bnm  may  perhaps  be  prevented  by  making  a  settling  pond, 
IT  by  washing  the  potatoes  in  tanks,  or  in  some  other  place 
iiaii  in  the  open  mill-lade.  Into  these  matters,  however,  the 
[«Td  Ordinary  cannot  at  present  enter,  and  he  may  probably  re- 
|«iro  the  assistance  of  a  skilled  reporter. 

''L  The  Lord  Ordinary's  first  finding  is  that  a  nuisance  has 
Mflift  caosed  to  the  pursuer  by  the  mill  in  question. 

'This  is  really  a  jury  question,  and  the  Lord  Ordinary  has 
It  with  it  as  such.  There  is  conflicting  evidence,  and  the 
Lofd  Ordinary  is  far  from  saying  that  there  is  no  difficulty  in 
wiigfaiqg  and  deciding  npon  that  evidence.  It  is  certainly  not 
a  Tcvy  Strang  case  of  nuisance.  The  nuisance  is  not  constant, 
nd  in  ordinary  drcumstances  it  is  not  very  great.  When  the 
WKp^j  of  diseased  potatoes  is  small,  when  the  weather  is  cold, 
wimk  the  wind  is  in  a  particular  direction,  or  when  the  bum  is 
la  flood,  very  little  annoyance,  or  no  annoyance  at  all,  may  be 
MBsed  to  the  pursuer ;  and  even  when  there  may  be  unpleasant 
idoor  or  a  polluted  stream,  feelings  of  good  neighbourhood 
ia^X  induce  persons  in  the  pursuer's  position  to  overlook  the 
■■kter,  and  put  up  with  what  many  would  hold  to  be  a  very 
Irifling  inconvenience. 

'  **S^  the  pursuer  is  entitled  to  insist  in  his  absolute  right, 
iBd  the  Lord  Ordinary  has  found  himself  obliged  to  hold  that 
it  least  sometimes,  and  in  circumstances  occurring  more  or  less 
nnqusntly,  the  defenders*  mill  has  occasioned  a  nuisance  both 
y  causing  offensive  odours  and  by  polluting  the  stream.  In 
•vtionlar,  it  seems  to  be  established  that  the  nuisance  was 
HEm  frequent,  more  continuous,  and  greater  in  degree  during 
fe«  summer  and  autumn  of  1871 — that  is,  during  the  period 
Kanediately  preceding  the  raising  of  the  present  action — ^than 

Ind  been  during  previous  years.  It  may  even  be  true  that, 
■%  for  the  considerable  failure  of  the  potato  crop  in  1871,  and 
»•  greatly-increased  manufacture  at  the  defenders'  mill  that 
•■r,  this  action  would  never  have  been  raised  ;  and  it  seems  to 
*  true  that  a  large  and  offensive  tank,  which  was  in  operation 
K    1871,  has,  since  this  action  was  raised,  been  removed.     Still, 

«Dlyinl871  a  nuisance  was  caused,  this  would  justify  the 
*%oa  sad  entitle  the  pursuer  to  some  remedy,  or  to  some 
^nrity  that  in  future  years  the  nuisance  should  not  be  re- 


"IL  The  Lord  Ordinary  abstains  from  any  analysis  of  the 
^idflooe  of  nuisanoe.  From  the  nature  of  the  case  the  evidence 
l^fimited.  The  pursuer's  mansion-house  and  lodge  seem  to  be 
^  only  houses  injuriously  affected ;  for  although  Mr.  living- 
b«B*s  house  is  near  his  work,  he  cannot  complain  of  his  own 
Maofsctorj.  It  was  only  on  rare  occasions,  too,  that  the  smell 
^■ehed  the  panner^s  mansion-house;  but  the  Lord  Ordinary 
links  that  it  amounts  to  a  nuisance  if  it  pervaded  with 
lyUeat  oonstaaey  or  frequency  the  avenue  or  approach 
kniou  Umii  the  pdllittion  of  the  stream  seems  to  have  been 
«l  iBeonsidsrahle.  Fifty  oartloadi  of  disessed  potatoes  for  a 
'' I  period  woe  daily  washed  in  the  lade,  and  this  at 


intervals  during  the  working  day.  It  may  be  that  the  stream, 
after  each  washing,  soon  ran  itself  clear,  but  then  it  was  very 
soon  polluted  again  by  the  next  washing.  The  pursuer  seems 
well  entitled  to  complain  of  this. 

••On  the  whole,  although  not  a  very  clamant  case,  the  Lord 
Ordinary  thinks  that  during  1871,  at  least,  the  nuisance  is 
proved. 

**  There  is  no  dispute  as  to  the  particular  mode  in  which  the 
nuisance  is  caused, — viz.,  (1.)  By  offensive  smeU;  and  (2.)  By 
pollution  of  the  stream. 

"A  considerable  part  of  the  proof  was  directed  against 
offensive  deposits  of  manure  made  up  of  the  refuse  of  the  milL 
There  is  no  special  conclusion  as  to  these,  and  they  were  treated 
simply  as  the  mode  in  which  the  manufacture  was  conducted  so 
as  to  cause  offence.  To  some  extent  these  deposits  have  now 
been  removed,  or  are  in  course  of  being  removed,  and  it  was 
stated  that  they  would  not  be  renewed.  This  belongs,  however, 
rather  to  the  abatement  of  the  nuisance  than  to  the  proof  of  its 
existence. 

"  III.  The  third  finding  in  the  preceding  interlocutor  ndses 
questions  of  some  nicety  both  in  point  of  fact  and  in  regard  to 
the  legal  effect  of  the  alleged  facts. 

"(1.)  The  defenders  urged  that  they  had  absolute  right  to 
the  water,  to  take  any  quantity  of  it,  and  to  use  it  for  any 
purpose,  in  particular  for  manufacturing  purposes.  On  this 
point  the  landlord  of  Derculich  Mill  relied  on  his  titles  and  on 
the  past  history  of  the  streauL  The  Lord  Ordinary  is  of  opinion 
that  on  a  fair  reading  of  the  titles  they  do  not  support  the  de- 
fender's contention.  No  doubt  the  defenders,  Stewart's  trustees, 
have  a  grant  of  Derculich  Loch  and  of  the  streams  therefrom, 
but  they  have  so  only  as  proprietors  of  the  meal-mill  of  Der- 
culich and  of  the  mill  lands  thereof.  The  meal-mill  and  its  lands 
are  far  further  up  than  the  farina  work,  and  have  nothing  to  do 
therewith.  All  the  water  from  the  meal-mill  is  restored  to  the 
burn  long  before  it  enters  the  lands  on  which  the  farina  mill  is 
situated,  and  which  are  held  by  different  titles.  The  defenders 
cannot  use  the  titles  of  one  estate  as  giving  them  a  right  to 
divert  or  use  the  water  for  a  different  estate  far  further  down 
the  stream. 

'*  (2.)  The  defenders  contended  that  Derculich  Bum  was  dedi- 
cated to  manufacturing  purposes,  and  was  no  longer  applicable 
to  the  primary  uses.  The  defenders  have  failed  to  instruct  this. 
No  doubt  there  was  at  one  time  a  waulk  or  dye-mill  about  a 
mile  further  up  the  stream,  but  this  only  existed  for  a  few  years, 
and  it  has  been  discontinued  and  in  ruins  for  at  least  half-a- 
century.  It  does  not  appear  that  even  when  it  existed  it 
created  any  nuisance  or  material  pollution  of  the  stream.  The 
other  mills  upon  the  stream  merely  used  the  water  as  a  motive 
power,  and  did  not  in  any  way  pollute  it,  for  it  is  impossible  to 
hold  that  the  accidental  escajte  of  sawdust  or  of  lint  dressings 
into  the  stream  would  ever  give  any  right  permanently  to  pollute 
it,  so  as  to  unfit  it  for  its  primary  uses. 

••  The  only  other  ground  upon  which  it  was  maintained  that 
the  stream  had  been  dedicated  to  polluting  manufactures  was 
that  at  one  time  holes  or  pits  for  steeping  lint  existed  on  or  a 
near  the  stream.  B(it  although  a  lint  hole  causes  for  a  week  or 
fortnight  an  offensive  smell,  this  occurred  only  once  a  year,  and 
acquiescence  therein  would  not  entitle  the  defender  to  carry  on 
his  present  manufacture,  if  it  really  causes  a  nuisance.  If 
the  water  from  the  lint  holes  was  returned  to  the  stream  it 
might  pollute  it,  but  probably  only  for  an  hour,  and  that  only 
once  a  year;  and  such  as  it  was,  the  steeping  of  lint  has 
been  discontinued  for  about  forty  years.  Such  uses,  it  is  thought, 
are  quite  insufficient  to  establish  that  the  Derculich  Bum  is  a 
manufacturing  stream,  and  that  parties  residing  thereon  have 
no  right  to  insist  that  its  water  shall  be  applicable  to  primary 
uses. 

"  (3.)  The  defenders  pleaded  the  pursuer's  acquiescence  as  a  bar 
to  the  present  action.  It  appears  to  be  trae  that  the  pursuer 
and  his  father,  from  friendly  feelings,  were  very  unwilling  to 
take  proceedings  against  the  defender  Mr.  Livingston,  and  they 
appeared  to  have  submitted  for  a  good  many  years  to  what  they 
considered  a  grievance  and  an  annoyance.  But  last  year  things 
became  worse  than  ever,  and  it  would  be  most  unfair,  as  well 
as  most  unfortunate,  to  hold  that  delay  or  reluctance  to  challenge 
an  incipient  and  a  growing  nuisance  will  cut  off  altogether  the 
right  to  challenge  it  to  whatever  height  it  may  be  carried. 
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The  cases  regarding  acquiescence  in  encroachments  or  buildings 
do  not  apj»ly  to  a  case  like  the  present,  where  admittedly  the 
pursuer  has  no  right  to  stop  the  defenders  from  building  what 
they  please  on  their  own  land ;  and  the  Lord  Ordinary  thinks 
that  the  pursuer's  forbearance  in  past  years  does  not  prevent 
him  from  vindicating  his  legal  rights.  \ 

"The  Lord  Ordinary's  finding  in  iK)int  of  law  needs  no 
remark.  If  the  Lord  Ordinary  is  right  in  his  findings  in  point 
of  fact  there  cannot  be  much  dispute  about  the  law  applicable 
to  the  cise. 

"The  Lord  Ordinary  has  found  both  the  landlords  and  the 
tenant  liable  in  the  expenses  hitherto  incurred.  No  doubt  the 
landlords  did  not  directly  create  the  nuisance.  But  they  ap- 
peared and  resisted  decree,  although  the  pursuer  only  concluded 
for  expenses  against  such  of  the  defenders  as  might  appear  and 
resist  Still  further,  the  landlords  raised  very  important  ques- 
tions upon  the  titles,  inUr  alia^  claiming  right  to  the  whole  r 
water  *  for  manufacturing  purposes.'  In  these  pleas  the  land-  , 
lords  have  been  unsuccessful.  There  may  possibly  be  some  ' 
ground  for  modifying  the  pursuer's  expenses  in  respect  that  he 
claimed  too  broadly  a  right  to  stop  the  diversion  of  the  stream 
otherwise  than  by  the  old  lade,  and  for  the  old  purposes.  This 
formed  a  very  small  part  of  the  case,  however,  and  the  Lord 
Ordinary  reserves  its  effect  on  the  expenses  till  the  account  is 
seen.  If  there  is  room  for  modification  at  all  it  will  be 
very  slight." 

Thereafter,  on  I61I1  May,  ihe  Lord  Ordinary  pronounced 
iLe  following  interlocutor : — 

"  The  Lonl  Ordinary  having  heard  parties'  procurators,  before 
further  answer,  remits  to  Mr.  James  Dewar,  lecturer  on 
chemistry,  Edinburgh,  to  inspect  and  examine  the  farina  or 
starch  manufactory  carried  on  by  the  defender  Livingston  at 
the  mill  of  Derculich,  and  water-courses  and  works  therewith 
connected,  and  to  report  whether  the  smell  and  effluvia  emitted 
from  the  said  manufactory,  and  the  pollution  of  the  water  of 
Derculith  occasioned  by  said  manufactory,  can  be  prevented  or 
abated,  and  in  what  manner ;  and  also  to  report  on  any  special 
points  which  any  of  the  parties  may  suggest  as  material  in  the 
present  case." 

The  defender  Livingston  reclaimed  against  both  inter- 
locutors. 

Argued  for  bim — 

There  was  no  nuisance  here.  Before  such  a  manufacture 
became  a  nuisance  it  must  be  inconsistent  with  the  comfort  of 
life — not  periodical  but  continuous.  Moreover,  there  had  been 
mills  before  from  time  immemorial,  and  one  of  them  was  a  lint 
mill,  which  was  more  offensive  than  this  one.  The  pursuer  and 
his  father  had  also  acquiesced  in  the  manufacture,  the  father 
having  even  sent  potatoes  to  the  mill.  It  was  also  a  great  con- 
venience to  the  pursuer's  tenants  and  other  farmers  near. 
The  works  could  not  be  carried  on  in  any  other  way  than  at 
present,  so  the  remit  was  useless. 

Argued  for  Stewart's  trustees — 

The  landlords  ought  never  to  have  been  called  ;  they  stipu* 
lated  in  their  lease  to  the  defender  Livingston  that  there  was  to 
be  no  nuisance.  They  merely  let  him  the  premises ;  they  did 
not  authorize  the  nuisance.  AH  that  they  came  into  Court  for 
was  to  assert  their  right  to  use  the  water  for  water  power. 
The  pursuer  would  not  let  them  out  of  the  action  because  he 
said  the  acts  were  theirs — he  had  failed  to  prove  that.  Their 
only  interest  was  to  show  they  had  right  to  the  water,  and 
now  the  pursuer  did  not  press  his  conclusion  as  to  diversion. 
They  were  entitled  to  get  their  expenses  at  all  events  from  the 
closing  of  the  record,  as  they  had  been  wrongly  brought  into 
Court,  and  compelled  to  stay  in  Court. 

Argued  for  the  pursuer — 

The  stream  here  never  was  dedicated  to  manufacturing  pur- 
poses so  as  to  lose  its  primary  uses.  The  evidence  led  was 
sufficient  to  make  out  the  pursuer's  case  of  nuisance  both  by 
■mell  and  pollution.  There  had  been  no  such  thing  as  acqui- 
escence ;  it  had  been  only  toleration  at  the  outside.  As  regarded 
the  landlords,  the  pursuer  had  been  obliged  to  call  them. 
This  case  was  not  confined  to  the  law  of  nuisance ;  it  affected 


the  pursuer's  right  as  a  riparian  proprietor.  He  oomplsiotd 
that  his  rights  as  such  had  been  interfered  with  by  both  setiof 
defenders,  landlords  and  tenant.  He  said  •*  You  are  abstract- 
ing water  for  secondary  purposes  and  returning  it  poUntei" 
Tlie  landlords  had  met  him  and  said  '*  We  can  do  what  we  like; 
the  water  is  ours."  The  action  was  a  declarator  for  all  tim, 
and  the  landlords  must  be  kept  in  the  action  to  have  tb 
matter  settled. 

Autborities  cited : — 

For  defender  Livingston,  Bell's  Prin.  974;  Bigbj  sd 
Beardmore  v,  Downie,  March  8,  1872,  oii/e,  voL  zliv.  p.  297; 
Hart  V.  Taylor,  July  19,  1827,  4  Murray,  307;  Dwnr 
r.  Fraser,  January  20.  1767,  M.  12803 ;  Magiatiatet  of  I» 
lithgow  r.  Elphinstone,  January  14,  1768,  M.  12805. 

For  Stewart's  trustees — Collins  o.  Hamilton  and  Others,  Apd 
19,  1837,  15  S.  895  ;  Dunn  r.  Hamilton  and  Others,  Maid  II, 
1837,  15  S.  853,  H  of  L.  3  Sh.  and  M*L.  App.  Caaea,  356  ;Biek 
r.  Basterfield,  July  3,  1847,  16  L.J.  (Com.  PL)  373. 

For  pursuer — Duke  of  Bucdeuch  and  Others  «.  Cowbd  aii 
Others,  Dec.  21,  1866,  ait/e,  vol.  xxxix.  y.  152 ;  Cowan  c.  Lori 
Kinnaird,  Dec.  15,  1865,  ante^  voL  xxxviiL  p.  131. 

At  advising — 

Lord  President. — The  pursuer  of  this  action  oomplaiaiiCt 
nuisance  arising  from  a  farina  mill  occupied  and  earned  ss  )f 
the  defender  Li\'ingston  upon  the  property  of  the  other  Ms- 
ders,  and  situated  on  a  small  stream  which  divides  the  poiiMi^ 
property  from  theirs.  This  nuisance  consists  psrtly  ci  a 
offensive  odour  which  pollutes  the  air,  and  partly  of  oAbhh 
refuse  which  flows  from  the  manufactory  into  the  itfUSM,  aii 
pollutes  the  water.  The  object  of  the  action  is  to  aeesn  li 
the  pursuer  protection  against  the  nuisance  in  time  to  eaa^ 
and  so  the  conclusions  are  partly  for  interdict,  and  pvtij  fcr 
declarator.  There  is  no  conclusion  for  damages,  and 
the  continuation  of  the  nuisance,  and  the  length  of 
it  has  endured,  comes  to  be  of  comparatiyely  little  im[ 
In  regard  to  the  existence  of  the  nuisance,  the  Lord  Ordnaf 
has  found  it  proved  **  that  for  some  time  previons  to  ths  n» 
ing  of  the  present  action  "  (2d  December  1871),  "and,  ii  |» 
ticular,  during  the  summer  and  autumn  of  the  year  1871,  tti 
defender  Donald  Livingston  so  carried  on  the  maaoCaetairf 
farina  or  starch  from  potatoes  at  the  mill  occupied  bj  liinM 
the  lands  of  Derculich,  as  to  cause  a  nuisance  to  the  pansK* 

Now,  it  appears  to  me,  my  Lords,  that  it  is  almost  iap» 
sible  to  dispute  the  soundness  of  that  finding  in  point  of  ^ 
No  doubt  this  nuisance  is  not  very  great,  and  is  TSiy  \Mm 
in  its  effects  and  consequences  to  many  others  npon  which  w 
have  been  called  to  decide.  Still,  it  is  indisputable  that  it  ill 
nuisance  both  as  regards  smell  and  pollution  of  the  watff.  S* 
doubt  it  was  worse  in  the  summer  and  autumn  of  1871,  a^ 
the  defender  has  tried  to  maintain  that  it  has  been  provsdtM 
there  really  was  no  nuisance  until  that  time.  I  do  not  e» 
sider  that  the  fair  result  of  the  evidence.  If  it  exirtsd,  W*> 
ever,  in  1871,  then  the  pursuer  had  the  right  to  complaiasfi^ 
and  to  raise  this  action.  It  is  a  common  thing  for  detete 
in  actions  like  this  to  say  that  the  pursuer  hss  made  Us  eoa- 
plaint,  and  raised  his  action,  either  too  late  or  too  sooo.  M 
this  pursuer,  in  my  opinion,  has  hit  upon  the  exact  tims  vts 
the  nuisance  was  worst ;  he  did  not  cry  out  before  he  was  hai 
but  was  prompt  to  take  steps  when  the  nuisance  beeasie  fN 
offensive.  Therefore,  I  am  of  opinion  that  there  can  bt  ** 
doubt  as  to  the  correctness  of  the  Lord  Ordinary's  fint  fistf^* 
Then  he  finds,  in  the  second  place,  that  the  nuisance  ii  «*" 
aioned  by  the  smell  and  refuse  from  the  manufactory,  aai  If 
the  iK>llution  of  the  Derculich  Bum ;  and,  in  the  tluid  ]ta 
that  the  Derculich  Burn  is  not  a  stream  dedicated  to  iatitS» 
turing  purposes,  etc.,  following  up  these  findings  in  fiek  ^ 
a  fincSng  in  point  of  law — that  the  defenders  are  not  cntitU 
so  to  carry  on  their  manufacture  as  to  cause  the  nniiivi 
complained  of  by  the  pursuer.  Now,  these  two  last  ffaslii^ 
numbers  3  and  4,  are  directed  against  both  sets  of  defeate 
The  first  two  findings  are  findings  against  the  defender  Uffat 
ston  alone,  who  is  the  party  who  directly  causes  the  bbwm^ 
But  the  Lord  Onlinary  has  found  sgunst  the  pioptieton^  tt* 
other  defenders,  that  *'the  Derculich  Bum  is  not  ■  iln« 
dedicated  to  manufacturing  purposes,  and  thai  il  has  sot  fv 
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rescriptive  period  been  so  polluted  as  to  be  unfit  for  the 
kry  uses ;  *'  and  that  both  of  the  defenders  are  not  entitled 

0  carry  on  the  manufacture  of  farina  or  starch  .  .  . 
cause  a  nuisance  to  the  pursuer."  As  far  as  the  defender 
gaton  is  concerned,  these  latter  findings  raise  no  new  issue, 

case  was  already  settled  by  the  first  findings.  But  the 
defenders  maintained  that  these  findings  should  not  have 
directed  against  them.  They  hold  that  they  are  not  par- 
to  the  making  of  the  nuisance.  They  say  that  they  let 
lill  to  the  tenant,  but  gave  him  no  authority  to  carry  on 
rork  so  as  to  create  a  nuisance.  That  would  have  been  a 
aotory  and  conclusive  statement  in  a  different  state  of  this 

1  and  proof  if  these  defenders  had  come  forward  and  dis- 
ed  Livingston's  proceedings,  and  said  they  were  anxious 
she  water  should  be  preserved  clean  and  fit  for  primary 

Had  that  been  their  attitude,  they  were  not  obliged  to 
ir,  because  the  conclusion  for  expenses  is  only  directed 
st  those  defenders  who  appear  to  oppose  the  conclusions 
e  action.  They,  however,  chose  to  appear,  and  opposed 
rarsner's  conclusions,  and  that  upon  grounds  which  are 
ived,  and  I  think  rightly  negatived,  by  this  interlocutor 
I  is  now  before  us.  In  their  answer  to  the  second  article 
t  condescendence  they  say — "  for  manufacturing  purposes 
resent  defenders  and  their  predecessors  and  authors  have, 
time  immemorial,  or  at  least  for  forty  years,  had  exclu- 
Kwsessiou  and  control  of  the  said  bum  under  their  titles. 
rater  of  the  bum  has,  during  that  time,  been  used  by  the 
it  defenders  and  their  foresaids  in  driving  various  mills 
mentioned  belonging  to  them."  Then  their  second  plea 
r  is  as  follows  : — "  In  virtue  of  their  titles,  and  the  pos- 
Q  which  has  followed  thereon,  the  present  defenders  are 
9d  to  use  the  water  of  the  Derculich  Burn  in  such  quan- 
as  they  find  necessary  from  time  to  time  for  manufacturing 
•ea."  If  that  plea  is  not  maintained  to  defend  Living- 
I  proceedings,  it  is  difficult  to  see  why  it  is  maintained  at 
ThaA  becomes  plain  too  upon  looking  at  the  proof,  because 
it  appears  that  they  endeavoured  in  their  cross-examina- 
f  the  pursuer's  witnesses  to  prove  that  Livingston  does 
a  reality  create  any  nuisance  at  all.  I  think  that  the 
g  of  the  Lord  Ordinary  against  these  defenders  is  not  only 

bat  absolutely  necessary  to  put  down  the  contention 
the  water  has  become  dedicated  to  manufacturing  pur- 

and  so  is  lost  for  its  primary  uses,  and  that  therefore 
ire  entitled  to  make  what  use  of  it  they  please  without 
lering  the  pursuer's  right  to  a  primary  use  of  the  water. 
eae  grounds  I  consider  the  Lord  Ordinary's  interlocutor 

both  in  fact  and  law.  The  Lord  Ordinary  concludes 
-"  appoints  the  cause  to  be  enrolled,  that  the  defenders, 
^er  of  them,  may  state  whether  and  how  they  are  pre- 

to  abate  the  said  nuisance  in  time  to  come,  or  that  a 
may  be  made  for  ascertaining  how  the  said  nuisance  may 
ited."  As  I  understand,  neither  of  the  defenders  availed 
lelves  of  this — ^they  did  not  desire  to  state  any  mode  in 
I  they  were  prepared  to  abate  the  nuisance,  nor  were  they 
red  to  have  an  inquiry  under  a  remit.     In  consequence  of 

silence  the  Lord  Ordinary  pronounced  another  inter- 
>ry  which  is  also  before  us,  and  under  review.  By  this 
ocutor  he  "remits  to  Mr.  James  Dewar,  lecturer  of  chem- 
Edinburgh,  to  inspect  and  examine  the  farina  or  starch 
factory  carried  on  by  the  defender  Livingston  at  the  mill 
reulich,  and  water  courses  and  works  therewith  connected, 

0  report  whether  the  smell  and  effluvia  emitted  from  the 
oianafactory,  and  the  pollution  of  the  water  of  Derculich 
ioned  by  said  manufactory,  can  be  prevented  or  abated, 

1  what  manner."  This  was  undoubtedly  intended  by  the 
Ordinary  to  be  an  interlocutor  in  favour  of  the  defenders, 
ras  meant  to  give  them  an  opportunity  of  devising,  with 
sip  of  a  chemist,  means  by  which  they  might  carry  on 
operations  in  an  inoffensive  way.  They,  however,  object 
is  interlocutor  as  strongly  as  to  the  other,  and,  in  fact, 
a  quarrel  with  the  Lord  Ordinary  on  every  point. 

jronr  Lordships  agree  with  me  that  the  Lord  Ordinary's 
ocator  is  correct,  then  effect  must  be  given  to  the  con- 
ns, of  the  action.  I  understand  the  defenders  to  say  that 
slMy  widi  a  judgment,  ay  or  no,  upon  the  question  of 
loeu  They  tay  the  mill  mnst  either  go  on  as  it  does  at 
li  or  bot  at  alL 


But  if  they  find  that  the  Court  i^es  with  the  Lord  Ordi- 
nary, they  may  perhaps  even  yet,  if  they  desire  it,  get  some 
such  remit  as  was  suggested  and  ordered  by  the  Lord  Ordinary. 

•Lord  Deas. — There  are  two  questions  here,  one  with  the 
tenant,  and  the  other  with  the  landlords.  As  to  the  tenant,  it 
is  impossible  not  to  sympathize  to  some  extent  with  his  posi- 
tion. But,  looking  at  the  proof,  I  cannot  arrive  at  any  other 
conclusion  than  that  arrived  at  by  your  Lordship  in  the  chair. 
The  owners  on  each  side  of  the  stream  are  equally  interested  in 
the  water,  and  any  improper  use  made  of  it  is,  therefore,  one  to 
which  the  pursuer  is  quite  entitled  to  object.  I  regret  much 
that  the  tenant  insists  on  a  decision  on  the  question  of  legal  right, 
in  place  of  consenting  to  a  remit  to  ascertain  how  far  the  pur-» 
suer's  objections  may  be  obviated.  This  last  is  a  course  very 
conmionly  taken,  and  we  should  have  been  extremely  willing  to 
have  adopted  it  here. 

I  agree  with  your  Lordship  that  what  took  place  in  1871  was 
of  itself  quite  a  sufficient  ground  for  the  judgment  now  to  be 
pronounced.  There  is  no  doubt  that  there  was  a  nuisance,  and 
that  that  nuisance  was  much  increased  in  1871.  It  is  not, 
however,  very  material  what  was  the  state  of  matters  prior  to 
1871.  The  summons  was  brought  in  December  of  that  year; 
and  since  a  judgment  on  that  point  is  insisted  on,  we  have  no 
alternative  but  to  find  that  there  was  a  nuisance. 

With  regard  to  the  position  of  the  landlords,  every  case  of 
this  kind  must  be  judged  of  by  its  own  circumstances.  It  is 
trae  that  in  the  third  article  Donald  Livingston  binds  himself 
'•not  to  erect  any  buildings  or  others  at  the  farina  works  carried 
on  by  him,  without  the  express  permission  of  the  proprietor  in 
writing,  and  not  to  have  anything  about  said  premises  or  else- 
where, that  shall  be  a  nuisance  to  the  property  or  to  the  public." 
But  the  farina  works  had  been  erected  by  the  tenant  during 
the  currency  of  a  previous  lease,  and  their  existence  is  here  re- 
cognised by  the  landlords,  and  was,  of  course,  taken  into  view 
in  fixing  the  rent.  Then  the  last  article  of  the  lease*  bears, 
*'  the  tenant  will  be  allowed  to  make  such  erections  as  he  will 
find  necessary  (with  consent  of  the  proprietors  as  before  men- 
tioned) for  carrying  on  a  farina  manufactory  "  and  '*  to  be  al- 
lowed as  at  present  the  privilege  of  water  from  Derculich  by 
shutting  the  sluice  every  night."  If,  therefore,  the  proprietors 
allow  the  erections  to  be  put  up,  though  without  giving  express 
permission,  that,  under  such  a  lease  as  this,  is  much  the  same 
as  if  they  directly  sanctioned  them.  The  right  to  the  water  is 
expressly  given,  and  a  power  to  make  erections  for  a  farina 
manufactory  although  with  a  reserved  right  to  the  proprietor  to 
regulate  the  extent  of  such  erections,  which  he  has  not  interfered 
to  do. 

Then  we  cannot  overlook  that  in  the  record  the  landlords 
justify  and  claim  right  for  themselves  and  their  tenants  to  do  all 
that  has  been  done,  and  to  use  the  water  of  the  Derculich  Bum 
for  manufacturing  purposes  as  he  and  they  think  proper.  The 
answer  to  the  second  article  of  the  pursuer's  condescendence, 
and  the  2d  and  3d  pleas  in  law  for  the  landlords,  assert  these 
rights  broadly,  and  even  their  first  plea  in  law  goes  beyond  what 
is  pleaded  by  the  tenant.  On  the  whole  I  am  afraid  that  there 
is  no  course  open  to  us  but  that  proposed  by  your  Lordship, 
unless  the  tenant  at  the  eleventh  hour  shall  accept  the  proposal 
for  a  remit  to  ascertain  whether  the  pursuer's  objection  cannot 
be  obviated  without  discontinuing  the  works. 

Lord  Ardmillan. — ^There  are  some  nuisances  so  serious — so 
intolerable— so  plainly  beyond  the  reach  or  hope  of  removal  or 
diminution— that  there  is  no  doubt,  and  no  idtemative.  The 
process  which,  in  a  situation  not  protected  by  prescription  or 
dedication  to  manufacturing  purposes,  causes  such  a  nuisance, 
must  be  put  an  end  to.  The  law  absolutely  forbids  it.  But 
sometimes  there  occurs  a  case  where,  in  the  course  of  a  manu- 
facture, not  in  itself  unlawful,  a  nuisance  has  arisen,  which, 
though  sufficiently  offensive  to  entitle  a  neighbour  to  complain, 
is  not  necessarily,  and  at  all  times,  a  nuisance,  but  to  which 
mitigation  or  alleviation  may  be  given  by  the  skill  and  exertions 
of  the  manufacturer ;  and  there  may  well  be  conceived  a  case 
where  the  ends  of  justice  and  the  reasonable  rights  and  interests 
of  the  complainers  would  be  sufficiently  protected  by  such  miti- 
gation reducing  the  Buissnce  to  a  point  where  the  interpositioii 
of  law  is  not  appropriate. 
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It  ia  not  every  alight  pollution  of  a  stream,  nor  every  dia- 
Agree^ble  odonr,  that  la  to  be  dealt  with  m  a  nubftnce,  aod  pnt 
down  by  authority  of  law.  The  exf^rcaaion  '*  abatement  of 
nuiaatice  *'  doca  not  neceaaadly  mean  tho  entire  and  absolute 
removal  of  all  polhitioa  oC  ati-eam,  a  ad  all  disagreeably  odour, 
but  Buch  dimiiiution  of  pollution  and  of  amell  oa  to  render  it 
anch  sta  ought  fairly  and  reaaonably  to  he  submitted  to. 

I  agree  with  the  Lord  Ordinary  ia  the  view  which  he  takea  of 
the  evidence.  I  thiuk  that  a  nniaance  to  a  conaiderable  extent 
baa  been  proved  to  be  caused,  by  the  farina  manufactory, — both 
MM  rf^garda  the  pollution  of  the  atrcam  and  aa  reganlfl  the 
offen^aive  a  in  ell.  I  think  it  clear  that  the  stream  has  not  been 
dedicated  to  manufacturing  purpoaes,  and  tbat  there  has  been 
no  prescription.  I  do  not  refer  to  the  detail  of  the  evidence. 
I  have  read  it  all  carefully,  and  I  have  come  to  the  conclusion 
tbat  both  the  pollution  of  the  stream  and  the  oSetiaiveneafl  of 
smell  has  been  sufficiently  proved  to  an  extent  amounting  to 
nuisance. 

Tbere  is  no  presoriiition  to  protect  against  complaint,  and 
neighbourly  acquiescence  in  an  increasing  annoyance  aecma  to 
have  reached  its  limit  in  1S71,  when  it  became  (aa  some  of  the 
witneasea  aay)  intolerable. 

Many  of  the  remarks  made  by  the  defendera'  counsel  would 
have  gt^at  weight  if  accompanied  by  a  bonajide  effort  to  miti* 
gate  the  nnisanco  i  aud  any  considerable  mitigation  obtained  by 
earnest  eudeavour  in  a  friendly  ajiirit,  tbou(;h  involving  lome 
expenae,  could  not  fail  to  produce  a  good  impression,  and,  it 
may  be,  a  favourable  result.  I  do  not  think  that  this  is  auch 
a  case  of  nuisance  as  would  necessarily  have  required  the  inter- 
position  of  law  at  once  to  put  down  the  fariua  manufactory,  if 
reaaonable  mitigation  thereof  had  been  proposed.  It  ia  by  no 
meaJis  a  very  serious  or  aggravated  case  of  nuiaance^  It  is  not 
constant,  it  ia  only  occaaionally  tbat  it  reaches  the  mansion-house, 
a.nd  it  is  in  certain  periods  and  states  of  weather  so  alight  as  to 
be  with  in  the  reach  of  reasonable  forbearance. 

It  has  occurred  to  me,  and  I  suggested  it  during  the  discussion, 
that  a  strenttous  effort  under  skilful  advice  ought  to  be  made  to 
remove  the  nrissnce  if  |Joaaible,  or  so  far  to  mitigate  aud  alleviate 
it,  both  as  regards  tbe  bum  and  the  smell,  as  to  leave  no  ground 
for  reasonable  complaints,  ThedefendeiSihowever,  havehither- 
to  declined  to  act  on  this  suggestiop.  Wo  arc  therefore  under 
the  necessity  of  dealing  with  the  case  as  it  stands  on  the  proof. 
I  am  of  opinion  that  a  nuisance  baa  been  proved  of  which  the 
pursuer  is  entitled  to  complain,  and  in  respect  of  which  the 
purvner  is  entitled  to  demand  its  abatement,  and  acconlingly  I 
concur  in  the  Lord  Ordinary's  judgment,  and  in  the  remarks 
which  have  been  made  by  your  Lordship. 

On  the  separate  pleas  maintained  by  the  landlords  I  am  further 
of  opinion  that*  looking!^  the  terms  of  the  lease  to  the  defender 
Livingston,  and  to  the  pleas  maintained,  and  the  course  of  ex- 
amination pursued,  by  the  landlords,  they  moat  remain  as  defenders 
and  be  dealt  with  a«  defenders,  and  tbat  the  Lonl  Ordinary  has 
rightly  dealt  with  them  in  this  interlocutor. 

I  give  uo  opinion  as  to  a  trifling  diversion  of  the  bum  for 
<>rdinary  purposes.  Bat  in  judging  of  the  plea  for  the  landlords, 
we  must  bear  in  mind  that  the  water  of  the  bum  wa^  diverted 
for  the  special  x>urpoBe  of  working  the  farina  miE  which  canaed 
the  nnisance* 

If  the  other  defender,  the  tenant^  is  correct  in  alleging  that 
the  nuisance  is  unavoidable^ — inseparable  from  the  working  of 
the  mill — incapable  of  mitigation  or  diminution— then  the  laud- 
lords,  who  granted  tbe  lease,  and  authorized  the  working  of  a 
mill  necessarily  creating  a  nuisance,  and  who  supplied  the  bum 
water  for  the  purpose  o!  that  working,  cannot  escape  from 
Tes[K>nsibiltty. 

Adhere. 

AcL  Lord  Advocate  (Young),  Q^C,  SoHcttor-Oeneral  (Clark), 
Q.C.,  Adam;  Adam,  Kirfc,  and  Robertson,  W.S.  Agf.nti.—  FQr 
J}i'/enti*r  Limngstont  MiHar,  Q.C^,  Hunter ;  Skene  and  Peacock, 
W.S,  Affenis. — for  U^fnders  St^^warfa  Trnsl^ts,  Shand,  Mon- 
«nlff  ;  Mitchell  and  Baxter,  W.S.  AgttUs.—}iS..  C'lfrk 


December  7,  1872. 

SECOND  DiVlSinX, 

Helen  Catharine  Kugekt  Dunbar  and  OlberB^  Punvm^ 

tJ.  E.  L.  Dunbar  of  Macbermore,  etc.,  Defenden, 

Entall^CkUdrffCB  Propi*hm-~FrK  Rfnied^Statuie  5  Ofo,  /F.  6 

87  {Aberdt^tn  Atf),  m^L  A—Rttd{dU^  Lord  N^*T*a)  that  th» 

interest  on  provisions,  granted  by  a  prior  heir  of  entail  ii 

jKKisession,  in  favour  of  children  under  section  4  of  the  Aber 

deen  Act,  and  still  forming  a  burden  on  the  renX^  mnit  be 

deducted  in   estimating  the  free  rental^   vben  determiau^ 

the  amount  of  the  provisions  which   can  be    granted  by  i 

flubaequcut  heir,  under  the  same  section. 

Tnm  aciiun  was  brought  by  three  younger  clindren  of  tfo 

late  Rabert  Nugent  Dunbar  of  Miichermore  against  tljor 

eldest  brother,  the  heir  of  entail  in  possession  of  the  nM 

esLatef  and  his  curator,  to  obtain  payment  of  a  prorkai 

of  two  years'  free  rent  of  the  estate,  which  Uieir  father,  tb 

said  Kobert   Nugent   Dunbar,  by  bis  marriage -contract, 

bound  himself  and  the  heirs  of  entail  eiicoeeding  hinii 

the  eitate  of  Mufrherraore  to  pay  in  terms  of  the  dt?ed  d 

entail  atid  of  sect.  4  of  the  Aberdeen  Act. 

The  whole  qiK^stion  In  the  case  rel&ted  to  a  mv  i 
tnlerest,  which  the  heir  claimed  to  deduct  from  the  gm 
rental  in  estimating  the  free  rental. 

[t  appeared  that  Robert  Kogent  Dunbar  tbe  dfe» 
grandfatlser  of  the  pnrsuerB  and  defender,  hiu!  in  184 
granted  a  bond  of  provision  in  virtu©  of  the  deed  ofenliil, 
and  the  Ahcrdeen  Act,  to  his  younger  children  fot  £SI^ 
which  wag  on  his  death  reduced  to  £2283,  12a,,  beogt&s 
amount  of  three  yenrB*  &ee  rent  of  tbe  estate  at  that  dstp. 
or  this  sum,  one  half  amounting  to  £1141,  16a,  rem^m^ 
unpaid  and  waa  a  burden  on  the  entailed  estate  it  tb 
death  of  Robert  Nugent  Dunbar,  the  younger,  the  ftlfcr 
of  tbe  pursuers  and  defender.  The  interest  on  itti 
amounted  to  £45, 13s.  5d.  at  4  per  cent,  and  tbe  quefDM 
raised  was  whether  the  heir  of  entail  in  poGsessioQ  ffl 
entitled  to  deduct  this  sum  of  interest  from  the  |i« 
rental  in  estimating  the  free  rental  as  at  the  death  5i» 
father,  the  grantor  of  the  Sfcond  provision. 
Pleaded  for  tlie  defender — 

Uuder  and  in  terma  of  the  «aid  Act,  the  anuaity  fo  Ifct 
widow^  and  the  interest  of  provisions  to  the  younger  chiMi* 
of  a  prior  heir  of  entail,  formed  proper  deductiottS  from  the  Tieahl 
ia.  caiculattug  tbe  pursuers'  provisions. 

The  Ijtird  Ordinary  {Ormldule),  on  27th  Jone  l^ 
pronounced  the  following  interlocutor ; — 

**  Findfl  that  it  was  stated  by  the  counsel  for  both  fKt* 
that  they  concurred  in  desiring  the  Court  to  proceei  m  ^ 
footing  of  their  being  tigreed  that  the  only  dispute  qv«^ 
between  them   r^latee   to  tbe   manuer  in  which  the  lnbM 
of  a  provision  which  had  been  made   in  favour  of  ha  # 
dren  by  the  grandfather  of  tiie  defender,  amottntiug  laid  Wi* 
to   £1141,    16s.,    falls   to   be   dealt   with   in   a^oertaioi^  itf 
aniouut  at  which   the   pursuers*  provtsiotu   ought  now  It  J" 
fixed  :  Finds,  aa  regards  this  disputed  question^  that  tfcMJ 
balance  of  £114),  IGs.  falls  to  be  deducted  from  th;«ft|* 
fj^e  reuts  of  the  estate  belonging  to  the  defender  ;  finii^ 
the  parties  were  agreed  that  tbe  annual  rental  of  the  al** 
question t  for  the  puri>oseB  of  UiisaoUou,  is  £1261,  1 9a  Sd^'F    ^m 
tbe  state  No,  9  of  process,  subject  to  tbe  deduction  ^Hj 
£79,  lis.  6A  aa  public  burdens  ;  and  (2.)  £200  as  theanoi^f' 
the  widow  of  the  late  Robert  Nuj^ot  Dunbar  ;  and  thit  ^ 
contended  by  the  defenders  that,  in  estimating  the  fr»  ^J 
rental,  a  further  de<luetiou  of  £45, 13s.  5d,  should  besasdi'"' 
annual  interest  at  4  per  cent,  on  the  said  balance  of  £lUlf  ^ 
Finds  that  the  defenders  are  not  entitled  to  deduction  of  A'^ 
sutn  of  £45,  13s.  5<1.  aud  that  the  free  aminal  reu^of  tki^ 
for  the  purposes  of  this  action  ia  to  be  taken  as  amai^'*!* 
£9S2, 8«.  2d,  I  Finds  in  the»e  eirottmstan ces that  thewniiig *J5 
the  pursuers  are  entitled  to  decree  is  £1305,  Ss.  6d.  f«*^ 
decerns  in  favour  of  the  pursuers  agaiost  the  defenidcii^  #     *%ab 
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interest  thereof  at  the  rate  of  5  per  cent,  per  annum  from  the 
25th  of  July  1866  till  payment." 

The  defenders  reclaimed. 

Authorities : — ^Brodie  v.  Brodie,  6th  Dec.  1867}  ante^  vol.  xL 

L56 ;  Bonar  p.  Anstmther,  6th  June  1868,  arUe,  vol.  x].  p.  509  ; 
»ckhart  r.  Lockhart,  15th  July  1853,  15  D.  914;  Cochrane 
fr.  Cochrane,  25th  Novemher  1846,  cuUef  vol.  xix.  p.  51 ;  Lockhart 
M'Bonald  r.  Lockhart,  18th  May  1836,  ante,  vol.  viiL  p.  349. 

At  advising — 

Lord  Justicb-Clerk. — ^The  case,  or  the  point  which  has  been 
argued  to  us,  has  been  very  meagrely  stated  on  the  record,  but 
there  is  no  dispute  about  the  facts  on  which  it  depends.  The 
eontroveray  relivtes  to  the  amount  of  a  bond  of  provision  granted 
by  the  last  heir  of  entail  under  the  Aberdeen  Act ;  and  depends 
on  the  question,  whether  in  estimating  the  three  years'  free  rent 
in  terms  of  the  4th  section  of  the  Aberdeen  Act,  the  interest  of 
provisions  granted  under  that  section  of  the  Statute  by  a  prior 
heir,  not  yet  extinguished,  are  to  be  deducted.  There  is  no 
ether  question. 

The  Lord  Ordinary  hss  found  that  such  interest  is  not  to  be 
deducted,  but  on  a  review  of  the  authorities,  and  ou  the  words 
<if  the  Statute,  I  am  unable  to  come  to  that  conclusion.  It 
■•ems  to  me  opposed  to  the  words  of  the  Act ;  and,  if  the  words 
of  the  Act  were  doubtful,  to  the  whole  current  of  authority  and 
pmctiee. 

The  rule  or  canon  for  ascertaining  the  capital  sum  to  which 
the  statutory  powers,  by  whomsoever  exercised,  can  apply  is 
contained  in  the  4th  section  of  the  Aberdeen  Act  and  in  that 
■ection  only.  The  question  how  much  of  that  capital  sum  is 
opan  or  available  for  provisions  to  the  heir  in  possesMion  for  the 
tuna  is  fixed  by  the  6th  section, — and  the  mode  of  recovery, 
tha  rights  of  t^e  heir  who  is  the  debtor  in  the  provision,  and 
tha  remadiea  open  to  the  creditors  are  regulated  by  subsequent 
fianawL  Bot  no  other  clause  in  the  Statute  deals  with  or  affects 
the  rale  aader  which  the  free  rent  of  the  estate  is  to  be  ascer- 
They  only  concern  the  principal  or  capital  sum  which 
in  whole  or  in  part,  of  three  times  one  year's  rent, 
Iha  aoBOunt  of  which  can  only  be  arrived  at  by  applying  the 
mlea  laid  down  in  the  4th  section. 

^Hia  rule  so  laid  down  is  the  following : — "After  deducting 

tte  public  burdens,  liferent  provisions,  including  those  to  wives 

€ir  husbands,  authorized  to  be  granted  by  this  Act,  the  yearly 

intarest  of  debts  and  provisions,  and  the  yearly  amount  of  other 

Imrdena  of  what  nature  soever,  affecting  or  burdening  the  said 

lands  and  estates,  or  the  yearly  rents  or  proceeds  thereof,  and 

diminishing  the  clear  yearly  rent  or  yearly  value  thereof,  as 

^foresaid,    to  the   heir   of  entail  in  possession."      Docs  the 

^rord  "  provisions  "  include  provisions  granted  under  this  clause  ? 

9hii  is  an  important  question,  if  there  be  real  doubt  about  it. 

^Chere  must  at  this  moment  be  nuiny  rights  burdening  entailed 

^strtu,  the  amount  and  effect  of  which  must  have  been  regulated 

Itj  the  construction  of  the  Act,  whatever  that  may  b^,  and  the 

^4^ti  under  them  may  come  to  be  limited  or  enlarged  according 

^  the  construction  we  may  adopt. 

On  the  words  of  the  4th  section  there  can  be  no  doubt  that 
tibe  expression  is  sufficient  to  include,  and  prima  facie  does 
iadode,  provisions  under  this  clause.  It  is  true  that  there  are 
■a  aiplanatory  words  to  this  effect  adjected  to  this  clause  as 
^Imts  are  in  the  first  section  in  providing  for  the  mode  of  ascer- 
^^taing  the  free  rent  for  the  widow's  annuity ;  nor  such  as  occur  in 
J^  Tery  line  before,  in  this  very  clause.  But  this  raises  no 
wareoce  sufficient  to  limit  this  general  expression;  and  the 
*J^^  IS  put  beyond  all  doubt  by  the  test  which  is  afforded  by 
""^  &ext  limb  of  the  sentence  "  other  burdens,"  etc.  The  only 
2J|^*^'on  remaining  is.  Whether  this  provision  does  or  does  not 
*^^ii  the  estate  or  the  rents? 

^^5*  does  not  burden  the  estate,  but  it  certainly  does  burden 
?*  '^ts  and  proceeds  of  the  estate.  The  8th  section  of  the 
?^Ute  makes  this  certain,  for  it  provides  that  while  the  pro- 
Mb^^  granted  by  the  Act  shall  not  affect  the  fee,  they  shall 
.-Sy^  the  rents.  The  9th  section  is  also  material  It  provides 
^?^  ^fter  a  year  has  elapsed  from  the  death  of  the  granter  the 
r^^tor  in  tha  bond  may  call  up  the  amount,  and  the  heir  on 
J^^^ant  may  take  an  assignation,  and  keep  up  the  debt  It 
jy^  providat  that  the  creditors  may  use  all  diligence  against 
^^  ^antib  bn    may  not  adjudge  the  estate.    The  10th  section 


gives  the  heir  a  privilege  by  which,  on  assigning  one-third  of  the 
rents,  he  frees  himself  from  diligence  during  his  life ;  although 
of  course  the  unpaid  balance  will  remain  on  his  death.  Finally, 
under  the  13th  section,  it  is  provided  that  in  no  case  can  the 
heir  in  possession  be  deprived  of  more  than  one-third  of  the 
free  rent  of  the  estate ;  and  he  is  authorized  to  apply  to  the 
Court  to  restrict  the  burden  accordingly. 

Under  these  provisions  of  the  Statute  there  cannot,  I  think, 
be  any  doubt  that  these  bonds  affect  the  rents,  and  therefore 
that  the  interest  of  them  must  be  deducted  in  estimating  the 
amount  of  the  year's  rent  three  times,  which  is  the  limit  of  the 
burden.  And  such  I  believe  to  have  been  the  uniform  under- 
standing of  the  profession.  I  gather  this  from  our  institutional 
writers.  Mr.  Duff  in  his  work  on  entails  states  that  the  interest  of 
provisions  to  wives  and  children  must  be  deducted.  Mr.  M. 
Bell  in  his  lectures  states  it  still  more  clearly.  He  says  that 
the  free  rent  is  to  be  ascertained  in  the  same  way  as  that 
directed  in  the  first  clause  as  regards  the  widow's  annuity.  Now 
it  is  matter  of  express  decision  in  the  case  of  Boyd,  13  D.  1302, 
that  the  interest  on  provisions  granted  under  the  4th  section 
must  be  deducted  in  ascertaining  the  free  rent  in  order  to  fix  the 
amount  of  the  widow's  annuity.     Mr.  Ross  also  so  states  the  law 

What  thus  seems  to  have  been  the  practice  is  so  far  borne 
out  by  decision  that  I  have  not  found  that  it  ever  was  ques- 
tioned judicially.  It  was  argued  to  us  that  the  word  '*  pro- 
vision*' did  not  even  include  provisions  granted  under  the 
powers  of  the  entail.  But  Lord  Curriehill's  opinion  in  the  case  of 
Lockhart,  15  D.,  is  conclusive  in  this  point,—  and  he  lays  down 
the  contrary  as  the  undoubted  construction  of  the  Statute.  On 
the  question  whether  provisions  under  the  4th  section  do  or  do 
not  affect  the  rents,  I  think  the  case  of  Cochrane,  ante,  vol.  xix.  pw 
51,  sets  that  matter  at  rest  That  case  related  to  a  provision 
which  burdened  neither  the  estate  nor  the  rents,  but  had  been 
found  in  the  House  of  Lords  to  be  a  personal  burden  on  the  suc- 
cessive heirs  of  entail.  The  question  which  arose  in  this  case  was 
whether  the  interest  of  this  provision  ought  to  be  deducted  in 
fixing  the  amount  of  free  rent  under  a  bond  granted  in  virtue  of 
the  4th  section  of  the  Aberdeen  Act.  It  was  found  that  it 
should  not ;  because,  unlike  provisions  under  the  Aberdeen  Act, 
it  was  purely  a  personal  debt,  and  did  not  affect  the  rents,  and 
that  the  debt  could  not  be  kept  up  against  the  rents  by  the  heir 
on  payment  as  can  be  done  under  the  Aberdeen  Act  The 
opinions  of  Lord  Justice-Clerk  Hope,  Lord  Moncreiff,  and  Lord 
Cockbum,  clearly  establish  that  a  provision  under  the  Aberdeen 
Act  does  affect  the  rents,  not  merely  because  it  is  a  personal  debt 
of  the  heir  of  entail,  but  because  vi  St€Uuti  it  is  a  burden  on  the 
rents  into  whose  hands  soever  they  may  come,  and  therefore  can 
be  kept  up  against  the  succeeding  heirs. 

The  Lord  Ordinary  seems  to  have  thought  that  the  provisions 
of  the  6th  section  might  lead  to  an  opposite  conclusion ;  and 
that  somehow  the  result  of  deducting  the  interest  in  question 
would  give  rise  to  a  double  deduction  of  it.  I  think  this  is  a 
mistake.  The  6th  section  does  not  relate  to  the  mode  of  ascer- 
taining the  free  rent.  It  has  no  connexion  with  that  subject. 
It  relates  exclusively  to  the  capital  sum  after  it  has  been  ascer- 
tained under  the  4th  section,  and  only  applies  in  the  special 
case  of  the  bond  of  provision,  along  with  sums  already  laid 
upon  the  estate  under  the  4th  section  of  the  Act,  exceeding 
that  sum.  It  provides  that  no  greater  burden  than  the  three 
years'  free  rent  shall  burden  the  rents  or  the  heir  in  possession  ; 
and  that  therefore  the  last  bond  must  be  limited  to  the  sum 
which  will  complete  that  amount  until  part  of  the  prior  burden 
is  paid  off  or  extinguished.  It  has  no  other  object  or  effect 
It  never  comes  into  operation  at  all  unless  the  margin  has  been 
exceeded,  and  when  it  has  it  only  postpones  the  excess  as  a 
charge  on  the  rents,  until  they  are  relieved  of  the  prior  and 
existing  burden.  In  cases  in  which  it  applies  it  cannot  receive 
effect  until  the  capital  sum  of  free  rent  has  been  previously 
ascertained. 

Lords  Cowan  and  Benholms  concurred. 

Lord  Nsaves. — I  am  sony  to  have  to  express  a  difference 
of  opinion  in  this  case. 

The  question  is  as  to  the  construction  of  the  4th  and  6th 
clauses  of  the  Aberdeen  Act  The  view  which  I  take  is  this. 
Suppose  an  estate  has  an  invariable  gross  rental,  it  is  in  the 
power  of  the  first  heir  to  burden  it  to  the  extent  of  three  years' 
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free  rents.  If  there  are  no  provisions  to  wives  or  children  there 
is  no  doubt  how  the  matter  would  stand.  You  would  deduct 
the  public  burdens,  and  the  yearly  interest  of  real  burdens,  and 
yon  would  then  have  the  net  rental  Having  so  found  the  net 
^rental,  the  successive  heirs  in  possession  lor  the  time  have  power 
to  keep  the  estate  burdened  to  the  extent  of  three  years  of  that 
rental,  and  it  seems  to  me  to  make  no  difference  that  the  pro- 
visions have  been  granted  by  one  heir  after  another  so  long  as 
the  three  years*  rent  is  not  exceeded.  Suppose  the  uet  rental  of  an 
estate  to  be  £10,000  a-year.  If  the  successive  heirs  in  posses> 
sion  have  never  burdened  it  beyond  £30,00(*,  there  is  no  ground 
of  complaint  Then  let  us  look  at  the  6th  clause.  The  first 
portion  is  negative  :  *'  where  the  powers  hereinbefore  contained 
of  granting  provisions  to  a  child  or  children  shall  have  been 
exercised  by  one  or  more  heir  or  heirs  in  possession  of  any  such 
entailed  lands  and  estates  as  aforesaid,  to  the  full  extent  of  three 
years'  free  rent  or  value  of  the  entailed  estate  as  aforesaid,  it  shall 
not  be  in  the  power  of  any  heir  in  possession  of  the  same  lan<Is 
and  estates  to  grant  further  provisions  to  his  or  her  child 
or  children  till  some  part  of  the  provisions  granted  to  the 
extent  of  three  years*  rent  or  value  as  aforesaid  shall  have 
been  paid  or  extinguished.*'  But  **  upon  the  payment  or  ex- 
tinction thereof  or  any  part  thereof,  it  shall  be  in  the  power 
of  such  heir  in  possession  to  grant  provisions  to  his  or  her  child 
or  children  to  the  extent  of  the  provisions  so  paid  or  extinguished 
as  aforesaid.**  Suppose  the  first  heir  lays  on  the  whole  £30,000, 
nothing  more  can  be  done.  But  if  when  another  heir  comes 
into  possession  £10,000  has  been  paid  off,  he  is  by  the  express 
words  of  this  6th  clause  empowered  to  grant  provisions  to  his 
children  to  the  extent  paid  off.  He  can  put  on  the  same  amount 
as  has  been  paid  off,  leaving  a  succeeding  heir  in  no  worse 
situation  than  if  the  original  burden  had  not  been  partially 
extinguished.  I  cannot  conceive  that  if  an  heir  pays  off 
£10,000  he  cannot  put  on  £10,000,  but  must  submit  to  a  new 
calculation  deducting  £1000  annually  for  the  interest  of  the 
£20,000  still  remaining.  Each  succeeding  heir  seems  to  me  to 
have  the  power  to  supplement  the  partial  exercise  of  the  right 
by  the  prior  heirs  so  as  to  bring  up  the  full  amount  which  the 
first  heir  could  have  laid  on  had  he  pleased.  The  first  heir 
puts  on  £20,000  when  he  could  have  put  on  £30,000.  He 
leaves  £10,000  to  the  second  heir  to  fill  up.  I  cannot  see  that  in 
fairness  it  makes  any  difference  to  the  succeeding  heir  whether  the 
full  amount  of  the  burden  has  been  laid  on  by  one  heir  or  by  ten. 

No  doubt  we  are  not  to  construe  the  6th  section  alone.  We 
must  also  take  into  view  the  4th  section,  but  I  cannot  believe 
that  because  £10,000  of  the  original  £30,000  has  been  paid  off, 
there  is  to  be  a  deduction  of  £1000  a  year  as  interest  on  the 
remaining  £20,000,  bo  that  the  succeeding  heir  would  escape  for 
£3000  less  than  if  the  original  burden  had  not  been  partially  ex- 
tinguished. The  4th  section  is  i)eculiar.  It  is  not  at  all  like 
the  3d  clause  as  to  widows*  provisions  ;  an<l  it  seems  to  me  the 
true  meaning  is:  If  no  provisions  to  children  have  been  granted, 
when  starting  them  the  "  interest  of  debts  and  provisions'*  on 
the  estate  falls  to  be  deducted,  but  when  these  burdens  are  once 
begun  the  6th  clause  regulates  subsequent  exercise  of  the  power. 

The  Court  accordingly  pronounced  this  interlocutor : — 

''  Recall  the  Interlocutor,  in  so  far  as  it  finds  that  in  estimating 
the  free  annual  rental,  the  sum  of  £45,  13s.  5d.,  being  a  year's 
interest  on  the  sum  of  £1141,  16s.,  which  is  the  balance  of  the 
prior  bond  affecting  the  entailed  estate,  should  not  l)e  deducted 
from  the  free  rental :  Find  that  the  said  sum  must  be  deducted  : 
Find  that  the  pursuers  are  entitled  to  decree  in  this  process  for 
the  sum  of  £1668,  8s.  2d.'* 

AcL  Solicitor-General  (Clark,  Q.C.),  Crichton ;  Crawford 
and  Guthrie,  S.S.C.  Agents.—AU,  Marshall,  Blair;  Hunter, 
Blair,  and  Cowan,  W.S.,  Agents. — R.  Clerk,  H.J. 


December  7,  1872. 
second  division. 

John  Walker  and  Others,  ComplainerSy  v.  The  Right 
Honourable  William  Law,  Lord  Provost  of  Edinburgh, 
and  OtherF,  Respondents. 

j/j^poratUm — Membership — Partners — Joint  Contributors — ifan- 
tile — In  terms  of  the  charter  of  incorporation  of  the  Edin- 


burgh Royal  In6rmary  granted  in  1736,  all  persons  who  had 
contributed  or  who  shoiUd  thereafter  contribute  to  the  fondt 
of  the  institution  were  members  of  the  corporation,  and  tkt 
general  court  of  contributors  was  composed  of  ''the  memben  ti 
the  said  corporation  or  body  politic,  hereby  established,  wlio 
shall  have  contributed  £5  sterling  each,  or  more,  towards  tbi 
said  Infirmary.**  By  a  subsequent  Act  of  Parliament  (TheBojil 
Infirmary  Act,  1870),  every  person  who  was  at  the  psai^ 
of  the  Act  a  member,  and  every  person  who  ahoold  thmsit« 
contribute  an  amount  not  less  than  £5  in  one  sum,  or  in  s 
continuous  annual  contribution  of  not  leas  than  £1,  sftcrmeh 
annual  contribution  should  have  been  made  dnring  tkra 
consecutive  years,  was  made  a  member  of  the  corporatiun,  sid 
all  members  became  members  of  the  general  court  of  oos- 
tributors. 

Held  in  respect  of  the  terms  of  the  charter  and  Act  of  Paritt* 
ment,  and  of  the  usage  which  had  enaned,  that  firms  wen 
entitled  to  be  represented  at  the  general  court  of  contribatun 
by  one,  but  only  one,  of  the  partners,  who  might  vote  aa  « 
member  of  the  said  court  in  virtue  of  a  subecription  of  t]H 
requisite  amount  by  the  firm  which  he  represented,  and  tkt 
no  special  written  mandate  was  required  by  the  partner  m 
voting. 

Held  also  that  where  joint  contributions  were  made  by  two  « 
more  persons,  they  were  each  entitled  to  vote  aa  memben  of 
the  general  court  of  contributors,  where  the  amount  of  thi 
joint  contribution  when  divided  by  the  number  of  coBtB- 
butors  was  sufficient  to  qualify  each,  bnt  in  no  other  case. 

Ques'-ioUf  Whether  an  individual  partner  could  be  elected  ooaaC 
the  board  of  managers  of  the  Infirmary,  aa  rcpresentiag  kk 
firm,  in  respect  of  the  firm*s  qualification  of  member  of  IIm 
corporation  ? 

The  complainers  in  this  note  of  snspension  and  interdid 
were  three  of  the  contributors  to  the  funds  of  tbe  Boyal  In- 
firmary of  Edinburgh,  and  of  the  members  of  the  ooart  of 
contributors.  The  respondents  were  tbe  Lord  Provost  and 
the  fourteen  other  managers  of  the  Infirmary,  appointed  fcr 
the  year  1872  by  the  different  public  bodies  specified  in  tk 
Royal  Infirmary  Act,  1870,  section  17,  and  also  the  reman- 
ing six  manao^ers  elected  at  the  general  court  of  contribaton 
held  on  1st  Jannary  1872,  according  to  the  result  of  tki 
scrutiny  of  votes  then  demanded. 

The  object  of  the  note  was  to  interdict  the  first- 
mentioned  fifteen  respondents  from  declaring  tbe  ela^ 
tion  of  five  of  the  last- mentioned  six  respondeoti  as 
managers  of  the  Infirmary,  and  from  administering  to  tbm 
any  oath  of  office,  or  otherwise  inducting  them  ;  and  abo 
to  prohibit  the  said  five  respondents  from  in  any  mj 
acting  as  managers  of  the  Infirmary,  and  from  interfering 
with  or  obstructing  another  set  of  six  persons  (including 
Mr.  David  MM^aren,  one  of  tbe  six  last-mentioned  re- 
spondents, whose  name  appeared  on  both  the  lists  of  caii£- 
dates  for  the  managership),  who  had  been  rejected  by  tin 
scrutineers  appointed  at  the  said  general  court  of  oootii- 
butors,  from  h^ing  declared  duly  elected.  The  dispoted 
election  occurred  at  a  meeting  ot  the  court  of  contributon 
at  which  the  question  of  the  admission  of  female  roedictl 
students  to  study  in  the  Infirmary  divided  the  contrihstoil 
— the  six  reepondents  declared  elected  by  the  scrotiiMen 
being  understood  to  be  on  the  whole  favourable  to  tlis 
admission  of  the  female  students,  and  the  rival  six  being 
understood  to  be  unfavourable  to  their  admission.  Tbe 
grounds  on  which  the  election  of  the  six  respondents  wtf 
challenged  was  that  the  majority  of  votes  in  their  favoor 
was  produced  by  counting  the  votes  of  persons,  wbo 
claimed  to  vote  in  respect  of  the  contributions  of  firms  ft 
which  they  were  partners,  or  in  respect  of  composite  8|iV 
scriptions  by  two  or  more  persons,  tney  themselves  being 
individually  unqualified. 

The  Royal  Infirmary  of  Edinburgh  was  erected  isio 
a  corporation   by  charter  of  George  u.    in   1736^  tbe 
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members  of  tbe  corporation  being  all  persons  who  bad 
contributed,  and  all  who  should  thereafter  contribute  to 
the  funds  of  the  institution.  This  charter  contained 
the  following  clause  : — 

"As  we  hereby  further  will,  direct,  and  ordain,  that  it  shall 
and  may  be  lawful  to,  and  for  all  and  every  the  members  of 
the  said  corporatiou,  or  body-politic,  hereby  established,  who 
shall  have  contributed  £5  sterling  each,  or  more,  towards  the 
•aid  Infirmary,  to  assemble  and  meet  together  on  tbe  first 
Monday  of  January  next,  in  tbe  borougb-room,  within  our 
city  of  Edinbuigh,  and  for  ever  thereafter  yearly,  on  every  first 
Monday  of  January,  at  sucb  proper  place  within  Eldinbiirgb,  as 
shall  be  by  themselves  appointed ;  and  that  the  said  members 
of  the  corporation  so  assembled  shall  be  and  be  called,  a  general 
court ;  and  they,  or  a  majority  of  them  so  assembled,  shall  have 
foil  power  and  authority  to  make  and  constitute  such  bye-laws, 
ordinances,  and  regulations  for  the  management  and  government 
of  the  affairs  of  the  said  corporation,  as  to  them  shall  seem 
meet,  so  that  such  by-laws,  ordinances,  and  regulations  be  not 
contrary  to  the  tnie  intent  and  meaning  hereof,  nor  repugnant 
to  the  laws  of  our  realm.*' 

The  charter  also  directed  that  there  should  be  three  ex 
qfficio  managers  and  seventeen  others  elected  out  of 
various  bodies,  amongst  whom  there  were  to  be 

"  Six  more  to  be  elected  out  of  the  number  of  contributors  to 
the  said  charity  residing  in  or  near  the  said  city,  if  such  can  bo 
foond  ready  to  undertake  the  office.'* 

It  was  also  provided  that  the  managers  in  office  should 
on  the  first  Monday  of  January  in  each  year  appoint  their 
BuccesBors  for  the  following  year.  In  the  year  1840,  the 
existing  managers  resolved  to  delegate  to  the  court  of  con- 
tributors the  election  of  the  six  managers  api>ointed  to  be 
chosen  from  amongst  that  body,  and  agreed  to  accept  a 
list  of  six  persons,  qualified  as  contributors,  in  terms  of  the 
charier,  and  willing  to  serve  the  office  of  manager,  if  sent 
up  to  them  from  the  general  court  of  contributors.  From 
the  year  1841  downwards,  six  managers  have  accordingly 
always  been  elected  by  the  general  court  of  coutributors 
at  their  meeting  on  the  first  Monday  of  January. 

The  Royal  Infirmary  Act  of  1870,  33  and  34  Vict. 
(Local  and  Personal  Acts),  c.  48,  somewhat  altered  the 
constitution  of  the  Infirmary.  It  enacted,  in  section  16, 
that 

'*  Every  person  who  was,  immediately  previously  to  the 
paasing  of  this  Act,  a  member  of  the  corporation,  shall  continue 
to  be  a  member  thereof ;  and  from  and  after  the  passing  of  this 
Act  the  qualification  necessary  for  a  member  of  the  corporation 
■hall  be  the  contribution  by  the  person  desirmg  to  be  a  member 
thereof,  of  an  amount  not  less  than  £5  in  one  sum,  or  the  con- 
tioQona  annual  contribution  of  an  amount  not  less  than  £1, 
sfter  anch  annual  contribution  shall  bave  been  made  during 
three  consecutive  years,  and  every  person  so  qualified  shall  be 
a  member  of  the  corporation,  and  be  entitled  to  be  a  member 
of  the  general  court  of  contributors." 

And  in  section  17,  that 

*'From  and  after  tbe  first  Monday  of  January,  in  the  year 
1871«  the  number  of  the  managers  of  the  corfioration  shall  be 
twenty-one,  of  whom  the  Lord  Provost  of  the  City  of  Edinburgh 
or  in  his  abaenoe  the  Dean  of  Guild  of  the  City  of  Edinburgh, 
ahall  ex  officio  be  one,  and  the  other  managers  shall  be  appointed 
annually  by  the  following  bodies  in  the  manner  hereinafter 
mentioned,  that  is  to  say,"  inter  alios,**  six  managers  shall  be 
chosen  by  the  general  court  of  contributors,  of  which  six 
managers,  two  shall  be  chosen  from  among  the  persons  who  are 
membra  of  the  corporation,  and  also  at  tbe  same  time  sub- 
acribera  to  the  convalescent  house  belonging  to  the   cor}>ora- 


And  in  section  19,  that 
**  The  aiz  managers  to  be  chosen  by  the  general  court  of  con- 
Iribaton  ahall  be  to  oboaen  at  the  meeting  of  such  general  court 


to  be  held  on  the  first  Monday  of  January  in  each  year,  after 
the  passing  of  this  Act,  or  at  some  adjournment  thereof,  and 
shal]  hold  office  as  managers  from  the  time  of  their  election, 
until  the  next  annual  election  by  the  said  general  court  of  con- 
tributors." 

At  the  general  court  of  contributors  held  on  1st 
January  1872,  it  was  proposed  by  the  Kev.  Dr.  Maxwell 
Nicholson  that  the  contributors  should  re-elect  their  re- 
presentatives at  the  board  of  management  during  the  past 
year.  The  Lord  Provost  then  moved  as  a  counter-pro- 
position that  the  six  last-mentioned  respondents  should  be 
elected  managers.  A  poll  having  been  taken  the  majority 
of  votes  was  declared,  after  a  careful  scrutiny,  to  be  in 
favour  of  the  Lord  Provost's  list  of  candidates.  It  was, 
however,  contended  by  the  complainers  that — 

**StaCn,  With  the  exception  of  Mr.  David  M^Laren^ 
none  of  the  gentlemen  declared  by  the  Lord  Provost  as  afore- 
said to  have  been  elected  as  managers  of  the  Infirmary  was  in 
point  of  fact  or  of  law  truly  so  elected.  The  actual  majority  of 
votes  given  by  qualified  voters,  or  persons  entitled  to  vote,  was 
in  fact,  and  is  proved  by  the  report  of  the  scrutineers,  to  have 
been  for  Dr.  Nicholson's  motion.  It  is  the  fact  that  of  the  votes 
given  in  support  of  the  amendment,  tbe  numbers  specified  in 
the  said  report  were  given  for  or  by  &ms  or  companies,  or  by 
partners  thereof,  who  individually  did  not  possess  a  qualificaton 
for  voting,  and  whose  only  claim  to  be  qualified  to  vote  is  and 
was  in  respect  of  contributions  to  the  funds  by  the  firm  or 
company  of  which  they  are  partners,  and  that  other  nine  were 
by  persons  who  claimed  and  claim  to  vote  in  respect  solely  of 
contributions  to  the  funds  in  some  composite  name,  consisting 
of  several  separate  persons,  such  as '  Messrs.  A,*  or  the  Misses 
'  B.'  fioth  of  these  classes  of  votes  are  illegal,  and  neither  they 
nor  any  vote  of  a  corresponding  description  in  the  number  for 
Dr.  Nicholson's  motion  should  be  given  effect  to.  On  these 
and  certain  other  votes,  erroneously  given,  being  struck  off, 
there  remains  a  clear  majority  of  votes  in  favour  of  that 
motion." 

This  note  of  suspension  and  interdict  was  accordingly 
brought. 

On  record  the  respondents  stated — 

**  Stat,  4.  In  support  of  their  averment  of  the  meaning 
of  the  clause  of  the  said  royal  charter  having  reference  to 
membership  of  the  court  of  contributors,  the  respondents  found 
on  the  contemporaneous  and  subsequent  usage  following  on  said 
charter.  From  the  institution  of  the  Royal  Infirmary,  and  con- 
tinuously to  the  present  time,  large  sums  have  been  con- 
tributed to  the  funds  of  the  Royal  Infirmary  by  partnerships 
in  the  company  name  or  from  and  by  members  of  a  family,  in 
the  form  of  composite  contributions.  The  amount  contributed 
by  firms,  and  the  number  of  contributing  firms,  have  progres- 
sively increased,  and  their  contributions  now  constitute  a  con- 
siderable proportion  of  the  annual  revenue  of  the  corporation. 
By  the  usage  of  the  corporation,  originating  at  the  time  of  its 
institution,  and  continued  without  interruption  to  the  present 
time,  contributing  companies  and  composite  contributors  have 
been  admitted  to  all  the  privileges  of  members  of  the  corporation 
and  of  its  court  of  contributors.  From  time  immemorial  it  has 
been  the  usage  of  the  court  of  contributors  that  companies  so 
qualified  were  admitted  to  the  deliberations  of  the  court,  the 
company  attending  the  meetings  of  contributors  by  one  of  its 
partners,  and  voting  on  diuputed  questions.  Firms  have  thus 
been  admitted,  through  their  partners,  and  composite  con- 
tributors individually,  to  take  pait  in  the  proceedings  of  the 
Infirmary  in  three  different  ways :  1.  As  members  taking  part  in 
the  proceedings  of  the  ordinary  meetings  of  the  contributors, 
and  voting  in  divisions.  2.  As  members  appointed  by  such  meet- 
ings to  act  on  committees  of  the  court  of  contributors,  for  examination 
of  the  managers'  report  on  the  affairs  and  accounts  of  the  incor- 
IK>ration  generally.  3.  As  managers  of  the  institution,  with  no 
other  qualification  than  the  contribution  in  name  of  the  firm  or 
composite  contribution  respectively.  The  usage  in  these  three 
different  ways  has  been  uniform  and  unchallenged  during  the 
entire  period  of  the  ezistenee  of  the  corporation ;  and  evidence 
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of  it  appears  in  all  the  extant  records  of  the  proceedings  of  the 
oori)oratlon.'* 

The  complainers  pleaded  that — 

J.  They  were  entitled  to  have  the  suspension  and  interdict 
as  craved,  in  respect  that  the  resi>ondeDts  declared  hy  the  Lord 
Provost  to  have  heen  elected  as  aforesaid  were  not  duly  and 
lawfully  elected.  2.  Upon  a  sound  construction  of  the  foresaid 
royal  charter,  Statutes,  and  Act  of  1870,  companies  or  finns 
were  not  entitled  to  vote  at  courts  or  meetings  of  contributors, 
and  contributions  given  in  the  names  of  companies  or  firms  did 
not  afford  a  qualification  by  which  partners,  mandatories,  or 
others  could  vote  at  such  court  or  meeting.  3.  Upon  a  sound 
construction  of  the  royal  charter.  Statutes,  and  Act  of  1870, 
numbers  or  classes  of  persons  were  not  entitled  to  vote  jointly, 
and  contributions  given  in  the  names  of  numbers  or  classes  of 
persons  did  not  afford  a  qualification  upon  which  any  one  or 
more  of  such  persons,  or  any  mandatories  could  lawfully  vote 
at  courts  or  meetings  of  contributors.  6.  Even  assuming  firms 
to  be  entitled  to  vote,  no  votes  given  in  res})ect  of  contributions 
by  firms  could  competently  be  counted  where  there  were  no 
mandates  by  the  firms  to  the  voters  produced,  and  where  it  did 
not  appear  ex  facif.  of  the  voting  cards  that  the  votes  were  given 
by  or  on  behalf  of  the  firms." 

The  respondent.-,  Andrew  Coventry  and  others,  being 
the  five  managers  whose  election  was  disputed,  pleaded — 

"  1.  Under  the  terms  of  the  charter  of  incorporation  of  the 
Royal  Infirmary  of  Edinburgh,  and  the  usage  which  followed 
thereon,  the  contribution  prior  to  20th  June  1870,  by  a  company 
or  copartnery  having  per9ona  standi  in  judido  of  the  sum  of  £5 
to  the  funds  of  the  corporation,  entitled  such  company  or  co> 
partnery  to  be  a  member  of  the  general  court  of  contributors, 
and  to  vote  at  meetings  of  the  said  court  2.  By  the  terms  of 
the  Edinburgh  Royal  Infirmary  Act,  1870,  section  16,  taken  in 
connexion  with  the  reference  therein  to  the  then  existing 
qualification  for  membership,  the  contribution  by  a  company 
or  copartnery  of  the  sum  or  sums  there  specified,  entitled  such 
company  or  copartnery  to  be  a  member,  and  to  vote  at  meetings 
of  the  said  general  court.  4.  On  a  sound  construction  of  the 
charter  and  Statute  libelled  as  explained  by  the  usage  of  the  cor- 
poration, composite  contributors  were  each  entitled  to  act  and  vote 
as  members  when  the  aggregate  contribution  was  sufficient  when 
divided  by  the  number  of  such  composite  contributors  to  give 
to  each  of  them  a  £5  qualification.  6.  The  admission  of  the 
votes  to  which  the  complainers  have  objected  was  in  confor- 
mity with  the  existing  and  past  usage  of  the  corporation  ;  and 
until  the  usage  was  found  to  be  erroneous  by  a  declaratory  judg- 
ment of  the  Court,  the  respondents  were  entitled  to  maintain 
that  usage,  and  to  have  the  application  for  interdict  refused." 

The  proof  of  usage  on  which  the  respondents'  defence 
mainly  rested,  consisted  in  excerpts  from  the  minutes  of 
the  Infirmary,  and  from  lists  of  contributors  and  other 
documents  going  back  to  the  earlier  years  of  the  present 
century,  and  which  were  adduced  to  show  the  part  taken 
in  the  proceedings  of  the  corporation  by  members  of  firms 
and  composite  contributors.  The  import  of  this  proof 
will  be  seen  from  their  Lordships*  opinions. 

After  consideration  of  the  passed  note,  the  Lord  Ordinary 
(Jerviswoode)  pronounced  the  following  interlocutor : — 

'<  20^  July  1872.— Fiudfl,  with  relation  to  the  terms  of  the  16th 
section  of  '  The  Edinburgh  Royal  Infirmary  Act  1870,*  as  referred 
to  in  the  seventh  statement  of  facts  for  the  complainers,  that  the 
enactment  therein  set  forth,  to  the  effect  that  every  person  who 
was,  immediately  previously  to  the  passing  of  the  said  Act,  a 
member  of  the  corporation,  should  continue  to  be  a  member 
thereof;  *and  from  and  after  the  passing  of  this  Act  the 
qualification  necessary  for  a  member  of  the  corporation  shall  be 
the  contribution  by  the  person  desiring  to  be  a  member  thereof 
of  an  amount  not  less  than  £5  in  one  sum,  or  the  continuous 
annnal  contribution  of  an  amount  not  leas  than  £1,  after  such 
annual  contribution  shall  have  been  made  during  three  con- 
secutive years  ;  and  every  person  so  qualified  shall  be  a  member 
of  the  corporation,  and  be  entitled  to  be  a  member  of  the 
general  court  of  contributors,' is  sufficient,  and  must,  under  the 


due  interpretation  of  the  said  enactmeiit»  be  held  to  indiide  lok 
only  individuals  contributing  the  snms  of  £5  and  £1,  as  tbcrca 
stated,  in  their  individual  character,  but  alao  to  indnde  ni 
embrace  firms,  to  the  effect  of  entitliiig  such  firms  to  vote,  ^ 
and  through  a  member  thereof,  personally  appearing,  if  the  nb 
member,  or  by  any  member  thereof,  holding  the  writfes 
authority  of  the  firm,  if  consisting  of  more  than  one  partiMt; 
but  always  so  that  the  vote  of  such  firm  shall  be  taken,  aadluit 
effect,  at  any  general  meeting  of  the  corporation,  as  the  vote  4. 
one  member  of  the  corporation  only  :  And  with  the  sbon 
finding,  api>oints  the  case  to  be  enrolled,  with  a  riew  to  fnitW 
procedure,  and  to  such  inquiry,  aa  respects  those  mattm<( 
fact  in  regard  to  which  the  (larties  are  not  at  one,  as  nay  W 
found  necessary— reserving  in  hoe  statu  the  matter  of  expemo.' 

Against  this  interlocutor  the  Lord  Provost  and  oertiia 
of  the  other  respondents,  including  those  whose  elecUoi 
was  disputed,  obtained  leave  to  reclaim. 

Argued  for  them  : — 

The  Lord  Ordinary  had  so  far  found  in  their  favoor,  in  re^tei 
that  he  ha>l  sustaine<1  the  right  of  firms  to  vote  throngh  thdr 
partners,  but  inasmuch  as  he  had  found  that  a  written  nuyHhli 
from  the  firm   was  necessary  to  entitle  a  partner  to  vote^  Ukrf 
had  found  it  necessary  to  bring  his  J<ordahip*8  judgment  ate 
review.     Now  there  was  nothing  unusual  in  the  view  that  sm 
corporation  could  be  a  member  of  another  corporation,  one  fim 
of  another  firm.     The  Court  was  quite  familiar  with  this  ia  tb 
case  of  bodies  of  trustees,  executors,  railway  oompasies,  sic, 
being  partners  of  another  railway  or  other  company.    Tbst  s 
company  only  exists  for  the  purpose  of  the  company^s  honM 
was  true  in  the  general  case,  but  this  was  a  matter  perm  wUch 
could  not  be  governed  by  the  general  rule.     Was  there  anj- 
thing  inconsistent  with  the  objects  of  a  company  in  its  oos* 
tributing  to  the  funds  of  the  Infirmary — an  inatitntion  in  wUch 
sufferers  from  amongst  its  own  employees,  particularly  in  tb 
case  of  a  manufacturing  firm,  might  receive  relief  ?     There  bcnf 
no  inconsistency  in  firms  contributing,  the  plain  reason  andmam 
of  the  thing  warranted  the  managers  in  admitting  finns  to  oos* 
tribute  to  their  funds.  That  had  been  the  practice  from  the  bqph 
ing.     If  then  a  firm  was  a  competent  contributor,  it  was  a  eoa- 
petent  member  of  the  court  of  contributors,  and  if  so,  entitled^ 
vote  or  act  in  the  only  way  in  which  firms  could  vote  and  ae^ 
namely,   through    the  medium    of  a   partner.     There  aigkt 
difficulties  arise,  but  they  were  not  here  to  deal  with  ezosptiini^ 
but  with  the  general  case.    There  was  nothing  in  the  consfcite- 
tion  of  the  Infirmary,  nothing  in  its  objects,  and  nothimii 
legal  principle  inconsistent  with  their  contention.     Moreofo; 
usage,  so   far  as  ascertainable,  was  consistent  with  prindiile. 
Isolated  instances  could  only  be  produced  before  1840,  but  fna 
that  date  it  had  been  uniform,  {)artners  of  firms  acting  in  thi 
three  capacities  of  (1.)  contributors  taking  part  in  meetings; {t) 
memY>ers  of  committees  of  the  general  court,  and  (3.)  maaagH^ 
The  right  of  firms  to  appear  and  vote  being  thos  asoertaisii 
the  question  of  mandate  could  be  very  easfly  disposed  iL 
Usage  was  against  it,  and  there  was  nothing  ia  legal  priaeipb 
requiring  anything  more  than  the  tacit  mandate  which  evoy 
partner  enjoyed  to  represent  the  firm  in  the  film's  coneefsi 
With  regard  to  the  composite  subscriptions,  the  same  fxiaofk 
applied.     The  composite  contributors  formed  a  soektas  fortUi 
purpose,  and  were  entitled  to  be  represented,  if  they  agreed  to 
it,  by  one  of  their  number. 

Authorities : — Anderson  v.  Magistrates  of  Wick,  174S,  IL 
1842 ;  Magistrates  of  Dunbar  v,  the  Heritors,  10th  April  M 
1  S.  and  M.  134  {vide  Lord  Brougham,  p.  195) ;  HmM 
Hospital  V.  Macdonald,  7th  April  1830,  4  W.  and  &  98  (U' 
Wynford's  opinion);  Rex  v.  Mashiter,  13th  Jannaiy  18l7i 
6  Ad.  and  EL  153;  Bex  o.  Davie,  30th  January  1837,  6Ai 
and  £L  374 ;  Kirk  Session  of  Largs,  9th  June  1814,  F.a 

Argued  for  the  complainers — 

That  the  proof  adduced  was  quite  insufficient  to  sappoitdf 
respondents*  proposition.  At  the  same  time  it  was  nseleii,  forif 
in  conformity  with  the  charter  and  Act  of  Parliament,  it  «*> 
unuecessary ;  if  contrary,  it  was  ineffectaaL  A  mercaolile  !»■ 
was  indeed  a  legal  person,  but  not  in  the  conventional  MBit 
occurring  in  the  charter  and  Act  of  Parliament.  It  wm  m 
only  so  far  as  necessary  for  the  oondjtct  of  its  ■pedal  f 
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farther.  The  attempted  extensioii  of  the  principle  was 
warranted  in  law,  and  was  also  inconsistent  with  the 
the  Infirmary  constitution  and  its  objects.  In  the 
;ion  the  word  persons  was  nsefl  in  its  ordinary  sense  ; 
ons  contributing  were  to  be  members  of  the  court  of 
tors,  and  from  these  members  the  managers  were  to  be 
Personal  presence  was  required  at  the  meetings  of  the 
If  other  members  were  not  to  be  represented  by 
ry,  why  should  firms  ?  Moreover,  if  admitted  a  member 
nrt,  what  was  to  prevent  a  firm  being  elected  manager? 
io,  how  was  it  to  perform  the  duties  of  the  office  ?  By 
ig  them  first  to  one  partner  and  then  to  another  as 
le  convenience  of  the  firm  ?  Or  again,  as  a  £5  con- 
qualified  the  contributor  for  life,  was  a  firm  to 
a  member  till  dissolution  ?  And  were  the  scrutineers 
;  to  the  trouble  at  each  election  of  ascertaining  whether, 
t  contribution  was  made,  any  change  had  taken  place  in 
bers  of  the  firm  ?  This  showed  sufficiently  the  inoonsis- 
the  respondents'  conteution  with  the  spirit  and  objects 
nstitution.  The  respondents  referred  to  sereral  instances 
•nies  being  partners  of  other  companies,  but  they  had 
1  to  notice  that  every  case  they  mentioned  rested  on 
itatute,  and  was  inapplicable  as  an  authority  here, 
if  one  firm  could  be  a  partner  of  another  firm,  it  could 
IO  for  the  purpose  of  its  own  ordinary  business,  and  for 
beyond,  and  of  a  special  nature.  Lastly,  if  a  firm  be 
I  to  subscribe,  to  which  there  could  be  no  objection  on 
of  the  corporation  or  the  public,  and  be  held  in  respect 
mtribution  a  member  of  the  general  court,  its  con- 
l  being  manifestly  outwith  the  ordinary  business  of 
I,  the  tacit  mandate  enjoyed  by  every  partner  in  the 
f  the  firm  could  not  suffice  here  to  entitle  a  partner  to 
t  his  firm.  A  regular  mandate  signed  by  the  other 
was  necessary.  And  this  just  made  the  contention  of 
ondents  contradictory  in  itself,  for  admittedly  no  con- 
could  under  the  existing  constitution  be  represented 
ndatory. 

[vising — 

Ck>WAy. — The  Koyal  Infirmary  has  its  origin  as  a  cor- 

in  a  charter  of  erection  by  George  ii.  in  August 
Jnder  the  terms  of  that  charter,  and  of  the  bye-laws 
I  enacted  in  virtue  thereof,  the  Infirmary  has  continued 
jiaged  to  the  great  benefit  of  the  public  of  Edinburgh. 
Statute,  passed  in  June  1870,  makes  certain  alterations, 
tains  certain  provisions  regulating  the  adminstration 
firmary,  and  to  some  extent  affecting  the  constitution 
rporation. 

e  royal  charter  all  and  every  the  contributors  who 
ave  already  contributed  to  the  charitable  design,  and 

persons  as  should  thereafter  contribute  thereto,  are 
nto  one  body  corporate,  and  are  empowered  to  make 
-laws  and  others  "  consistent  with  the  laws  of  the  realm 

beet  conduce  to  the  charitable  end  and  purpose  **  con- 
i. 

ion  if  made  for  the  management  of  the  affairs  of  the 
ttioo  by  twenty  managers,  three  of  whom  are  named 

and  the  remaining  seventeen  appointed  to  be  annually 
at  of  certain  classes  therein  mentioned,  and,  inter  cUios^ 
-e  to  be  elected  out  of  the  number  of  contributors  to 
shanty  residing  in  or  near  the  said  city."  Provision  is 
lade  for  an  annual  meeting  of  the  contributors,  in  these 
z.,  that  '*  all  and  every  the  members  of  the  said  cor- 
who  shall  have  contributed  £5  each  or  more  to  the  said 
r**  are  **to  assemble  and  meet  together  on  the  first 
of  January  in  each  year,  and  that  the  said  members  of 
oration  so  assembled  shall  be  and  be  called  a  general 
rith  full  power  to  make  bye-laws,  ordinances,  and 
ns  as  to  them  should  seem  meet, 
lalification  of  those  contributors  entitled  to  be  members 
ation,  and  to  attend  the  general  court,  was  the  subject 
enactment  by  the  Statute  of  1870,  section  16  of  which 
**  that  every  person  who  was  immediately  previously 
lasing  of  this  Act  a  member  of  the  corporation  shall 

to  h«  ft  member  thereof;  and  from  and  after  the 
f  this  Act  the  qualification  necessary  for  a  member  of 
ntioii  shall  be  the  oontributioD  by  the  person  detiring 


to  be  a  member  thereof  of  an  amount  not  leas  than  £5  in  one 
sum,  or  the  continuous  annual  contribution  of  an  amount  not 
less  than  £1,  after  such  annual  contributions  shall  have  been 
made  during  three  consecutive  years  and  every  person  so  quali- 
fied shall  be  a  member  of  the  corporation,  and  be  entitled  to  be 
a  member  of  the  general  court  of  contributors. 

And  by  section  17  of  the  Act  1870  it  is  declared  that  from 
and  after  January  1871  the  number  of  managers  should  be 
twenty-one,  the  Lord  Provost  being  one  ex  officio^  and  the  other 
managers  being  appointed  by  the  bodies  herein  enumerated. 
Inter  alioa,  it  is  ]>rovided  "  that  six  managers  shall  be  chosen  by 
the  general  court  of  contributors,"  and  by  section  19,  that  the 
six  managers  to  be  chosen  by  the  general  court  of  contributors 
*'  shall  hold  office  as  managers  from  the  time  of  their  election 
until  the  next  annual  election  by  the  said  general  court  of  con* 
tributors."  It  may  be  mentioned  that  each  of  the  bodies  em- 
powered to  choose  one  or  more  of  the  managers  may  make  such 
rules  as  they  think  fit  "  with  respect  to  the  manner  of  choosing 
such  manager  or  managers."  As  regards  the  general  court  of 
contributors,  no  such  rules  have  been  made. 

At  the  annual  meeting  of  contributors  in  January  1872,  a 
difference  of  O])inion  was  found  to  exist  in  reference  to  the 
members  to  be  elected  managers  for  the  ensuing  year.  This  led 
to  a  vote  being  taken,  and  to  a  subsequent  scrutiny  of  the  votes 
tendered  and  given  in  supi)ort  of  the  two  motions  respectively 
submitted  to  the  meeting,  and  this  again  has  led  to  these  legal 
proceedings,  the  adoption  of  the  one  motion  or  the  other  being 
dependent  upon  certain  questions  affecting  the  qualification 
to  vote  of  certain  persons  present  at  the  general  court  who 
tendered  and  gave  t^eir  votes  on  that  occasion. 

These  questions  relate,  1st,  to  the  right  of  individuals  to 
appear  at  the  meeting  and  vote  as  members  of  the 
corporation,  in  respect  of  their  being  individual  partners  of 
mercantile  firms  or  companies,  by  whom  contributions  of  the 
necessary  amount  had  been  made  to  the  funds  of  the  corpora- 
tion ;  and  2d,  to  the  right  of  individuals  to  appear  at  the 
meeting  and  vote  as  members  of  the  corporation,  by  whom, 
jointly  with  other  members  of  their  families,  contributions 
were  made  to  the  requisite  amount,  being  what  are  called  in 
the  record  composite  votes. 

The  Lord  Ordinary  has  held  that  the  votes  so  tendered  by 
individual  partners  of  firms  or  companies  wore  properly  ten- 
dered, these  individuals  being  entitled  to  vote  in  respect  of  the 
qualifjring  contribution  of  their  respective  firms  ;  but  his  find- 
ing to  this  effect  is  qualified  by  the  condition  that  the  individual 
so  tendering  his  vote  as  a  partner  of  the  firm  must  hold  **  the 
written  authority  of  the  firm,  if  consisting  of  more  than  one 
partner."  His  Lordship  does  not  dispose  of  the  question  raised 
as  to  the  legality  of  the  composite  votes. 

Before  disposing  of  the  questions  thus  raised,  the  Court, 
having  regard  to  the  allegation  of  usage  contained  in  article 
4  of  the  respondents*  statement,  considered  that  it  would 
be  right  and  expedient  that  such  excerpts  as  the  respondents 
might  think  fit  to  print,  bearing  on  the  facts  therein  stated, 
from  the  records  of  the  Royal  Infirmary,  should  be  before  them, 
so  that  the  extent  and  character  of  the  usage  alleged  might  be 
ascertained.  It  ia  with  this  information  before  us  (no  further 
proof  being  desired  by  either  party)  that  we  have  to  determine 
the  two  questions  I  have  stated. 

On  the  first  of  these  questions  I  concur  in  the  finding  em- 
bodied in  the  interlocutor  of  the  Lord  Ordinary,  viz.,  that  con- 
tributions by  firms  of  the  requisite  amount,  constituting  mem- 
bership of  the  corporation,  entitled  any  one  of  their  partners  to 
appear  at  the  meeting  and  vote  as  representing  the  company ; 
but  I  am  of  opinion  that  to  entitle  the  partner  so  to  act  no 
written  mandate  is  necessary,  although  the  firm  consist  of 
more  partners  than  one. 

It  is  not  to  be  lost  sight  of  that  in  its  origin,  and  throughout 
its  management,  those  with  whom  it  originated,  and  who  have 
had  charge  of  the  institution,  threw  themselves  upon  the  bene- 
volent support  of  the  commuoity,  and  presented  the  institution 
as  one  pre-eminently  deserving  of  the  patronage  and  pecuniary 
contributions  of  all  classes ;  and  in  this  they  acted  with  true 
wisdom.  The  result  did  not  disappoint  the  expeetations  of  the 
founders  of  this  popular  charity.  It  has  issued  in  an  extent  of 
pecuniary  support  from  its  orign  in  1736  until  now,  of  which 
no  other  pablio  institation  can  boast.    The  contributioni  to  its 
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funds  have  from  its  outset  been  made,  not  by  individuals  only, 
but  by  mercantile  firms  and  companies.  They  felt  that  their 
prosperity  was  deeply  interested  in  the  health  of  the  community  ; 
and  as  regards  manufacturing  bodies  and  firms  in  particular, 
whether  carried  on  by  one  or  many  parties,  it  is  manifestly  im- 
portant tliat  they  should  have  some  place  of  refuge  for  their 
servants  and  workmen  when  incapacitated  through  illness  or 
from  acciilcnts  in  the  course  of  their  employment,  where  they 
may  be  cared  for,  and  the  means  of  their  probable  recovery 
secured.  Contributions  from  firms  consequently  have  been  a 
considerable  source  of  the  annual  income  of  the  cori)oration ; 
and,  being  contributors  to  the  requisite  amount,  the  question  is 
^Whether  there  be  anything  in  the  constitution  of  the  cor- 
poration or  in  the  law  of  the  land,  to  exclude  them  from  a  share 
in  the  management  by  and  through  one  of  their  partners  ? 

In  the  provisions  of  the  charter  or  of  the  Statute  I  can  find 
no  words  of  express  exclusion,  whatever  may  be  held  to  be  the 
effect  of  the  words  "  contributors,"  ••  person  or  persons,"  and 
<«  members  of  the  corporation."  These  terms,  no  doubt,  in  one 
view,  may  be  held  as  implying  individuals.  At  the  same  time, 
it  is  certain  that,  by  the  very  first  provision  of  the  charter, 
the  corporation  is  declared  to  consist  of  "all  <and  every  the 
contributors "  who  should  contribute  the  necessary  amount  to 
the  funds.  But,  irrespective  of  this,  it  must  be  remembered 
that  what  we  are  dealing  with  is  the  right  to  vote  at  the  general 
court,  conferred  njion  idl  contributors ;  and  it  appears  to  me 
that  when  contributions  have  been  taken  from  firms  or  com- 
panies, the  corresponding  privilege  to  vote  ought  naturally  to 
be  held  possessed  by  such  contributors.  That  in  many  respects  a 
comi»any  has  a  separate  existence  and  may  be  denominated  a 
]>erson  is  undoubted,  with  regard  at  least  to  their  mercantile 
pursuits  and  status.  In  such  matters  one  partner  is  held  to 
represent  the  company,  and  to  vote  and  act  as  for  them,  and  as 
their  representative.  Any  partner  may,  by  the  Bankrupt  Sta- 
tute, make  the  requisite  affidavit  to  debt  owing  to  the  company 
with  a  view  to  being  ranked.  And  Mr.  Bell  holds  that  the 
acting  trustee  under  a  private  trust  may  do  so.  Why,  then, 
may  it  not  be  held  that  com|)anies  or  firms  should,  in  such  a 
matter  as  we  are  here  dealing  with,  be  similarly  represented  ? 
It  is  but  just  that  they  should,  seeing  that  they  have  con- 
tributed that  amount  which  the  charter  and  Statute  of  the  cor- 
poration declare  to  constitute  membership,  and  there  is  no 
inherent  illegality  in  their  so  acting. 

But,  supposing  these  views  to  be  more  doubtful  than  I  think 
them,  the  words  are  at  all  events  not  so  stringent  or  exclusive 
as  to  make  them  not  open  to  be  construed  by  usage.  In  ques- 
tions of  this  kind  that  is  a  criterion  of  the  greatest  value ;  and 
the  usage  from  the  institution  of  the  corporation  downwards, 
averred  by  the  respondents,  if  we  have  evidence  enough  to 
satisfy  us,  in  the  absence  of  any  attempt  to  prove  the  contrary, 
that  such  usage  has  in  fact  prevailed,  must  be  conclusive. 
The  question  is  not  whether  legal  evidence,  strictly  speaking, 
has  been  adduced  in  support  of  the  alleged  usage.  It  is  whether, 
looking  at  the  excerpts  which  we  have  from  the  minutes  of  the 
cori)oration,  so  far  as  they  are  extant,  there  is  not  a  prima  facie 
case  established  by  the  resiiondents  that  the  usage  has  been 
substantially  to  the  effect  which  they  allege.  To  the  credit  of 
the  managers  of  this  institution,  it  would  appear  that  except 
in  1818  no  such  difference  of  opinion  had  existed  as  to  require 
A  vote  of  the  general  court  to  be  taken.  There  has  not,  there- 
fore, been  any  occasion  for  that  scrutiny,  that  might  have  been 
necessary  to  test  the  right  of  the  persons  attending  the  general 
court  to  be  present  and  vote  as  members  of  the  corporation. 
J)e  facto,  however,  at  least  from  1840  or  1846  downwards,  I 
hold  it  to  be  established  by  these  excerpts,  and  the  unanswered 
explanatory  commentaries  thereon  upon  the  part  of  the  counsel 
for  the  respondents — (1.)  that  firms  have  been  represented  at  the 
general  court  of  contributors  by  individual  partners  thereof, 
having  no  other  qualification  than  the  subscription  of  the 
firm,  and  been  recognised  as  members  of  the  corporation  ;  (2.) 
that  such  individuals  have  been  elected  to  be  members  of 
committees,  appointed  from  time  to  time,  with  reference  to  the 
accounts  and  to  the  affairs  of  the  institution,  and  (3.)  that  in 
many  instances  they  have  been  chosen  by  the  court  of  con- 
tributors to  be  of  the  six  members  sent  by  the  court  annually  to 
the  board  of  management  With  such  usage,  and  holding  that  the 
terms  of  the  charter  and  Statute  describing  the  qualifications 


are  snch  as  to  admit  of  construction,  I  have  no  hesitation  ii 
holding  that  the  votes  in  question,  tendered  and  given  by  ii* 
dividuals  in  name  of  their  firms,  ought  to  be  counted  is  valii 

Various  technical  difficulties  were  urged  by  the  counsel  far 
the  suspenders.  Two  individuals,  partners  of  the  same  fini,  ik 
was  said,  might  attend  the  meeting, — ^to  which  the  answer  'u, 
that  if  such  an  occurrence  took  place,  it  would  be  the  dotj  4 
the  clerk  to  intimate  the  same,  and  to  prevent  any  more  tin 
one  vote  for  the  company  being  reconled.  An  individual,  it  v« 
said,  might  represent  himself  as  the  partner  of  a  firm  wkn 
name  api>eared  in  the  subscription  L'at,  and  the  meeting  wooU 
have  no  power  to  detect  the  deception ;  but  the  same  WKf 
occur  in  the  case  of  individuals  personating  snbecribers.  A^ 
such  attempt  at  deception,  if  not  capable  of  instant  detection 
would  be  open  to  be  exposed  in  the  case  of  a  division,  or  ia  t 
scrutiny  of  votes.  But  then  it  is  said  that  unless  the  compny 
furnish  the  individual  who  is  to  attend  the  meeting  vitk  • 
written  mandate,  the  clerk  who  takes  down  the  sedenint  eta- 
not  tell  whether  he  is  really  entitled  to  state  himself  as  repn- 
senting  the  com|)any.  That  again,  like  the  other  instaocei  to 
which  I  have  referred,  will  be  capable  of  being  veriScd  or 
falsified  at  the  time  or  afterwards,  or  by  a  acmtiny  of  rota 
should  that  be  necessary.  It  was  further  nidged,  and  with  gnit 
])lau8ibility,  that  as  the  company  is  the  contributor,  and  sotihi 
individual  partner,  he  cannot  be  held  a  member  of  the  caqNn- 
tion,  and  as  such  eligible,  as  all  contributors  are,  to  be  sent  wf 
by  the  court  to  act  as  manager.  The  answer  to  this  is*  in  tb 
first  place,  that  the  present  question  alone  regards  the  qnslifia- 
tion  to  be  present  at  the  general  court,  and  to  vote  and  ad  m 
members  of  the  corporation  in  that  courts  and  this  bai| 
established,  it  is  sufficient  for  the  disposal  of  this  case,  v1ut> 
ever  objection  on  the  ground  of  ineligibility  may  exist  iatk 
selection  of  such  member  of  the  court  to  be  a  manager;  asd, 
in  the  second  ])lace,  assuming  that  an  individual  partaer  n^ 
sit  in  the  general  court  of  contributors  as  the  represeatatiTe  i 
his  firm,  I  see  no  real  difficulty  in  holding  that  he  may  be  om 
of  the  six  members  selected  to  fill  the  ofiice  of  manner,  in  tmDi 
of  the  Statute,  until  the  next  annual  meeting  of  contribston 
But  what,  it  was  urged,  is  to  follow,  if  the  company  meanvUi 
be  dissolved  or  a  new  partner  be  admitted — ^Woold  notttii 
terminate  the  individual  partner*s  right  to  sit  and  act  m  one  if 
the  managers  ?  In  my  view  it  is  most  likely  it  would.  Hi 
company  represented  by  him  being  at  an  end,  his  represcBtdin 
character  must  cease,  and  a  vacancy  might  thos  be  cmitrf. 
just  as  there  would  by  a  manager  dying,  not  civilly  hot  act- 
ually. 

On  the  whole,  I  cannot  but  feel  that  what  has  been  proN^ 
in  the  Court  on  this  matter  partakes  rather  of  subtlety,  thaarf 
solid  objection,  to  the  mode  of  procedure  at  the  meetinpof  tk 
corporation  which  has  hitherto  been  followed,  and  wxtk« 
much  a<lvantage  to  the  interest  and  popularity  of  an  inrtiti- 
tion  depending  so  entirely  on  the  contributions  of  tlis  cob* 
munity. 

On  the  question  as  to  the  composite  votes,  I  have  no  diflieal^- 
These  votes  were  given  by  ladies,  but  I  have  not  heard  it  d^ 
jected  in  this  argument  thatfemalesare  notentitled  tobencBboi 
of  the  corporation.  The  subscription  being  joint,  it  was  objcdsi 
that  no  vote  at  all  could  be  claimed  in  virtue  of  it  TIm  dt- 
ment  of  firm  and  refiresentation  does  not  here  enter  into  th 
arsniment.  The  question  is,  whether,  as  individual^  tk* 
ladies  are  not  qualified  by  their  subscription  ?  On  this  ponti 
cannot  think  that  a  subscription  of  £10  by  two  ladiei  can,  ■ 
principle,  be  regarded  as  at  all  different  from  the 
ing  £5  each  as  individuals,  and  so  in  the  case 
subscribing  £15.  In  my  opinion  that  subscripii 
sumptively  be  held  to  have  been  equally  contributed  hj  ^ 
three,  and  to  have  consequently  placed  them  in  the  poaitiM  ^^ 
each  being  a  contributor  to  the  requisite  amount.  Thii  v^ 
principle  by  which  the  validity  of  these  oomposite  votes  bSk^ 
be  considered.  For  if  the  subscription  be  not  to  such  vmffB^ 
as,  when  divided  by  the  number  of  contributors,  to  give  eaA  t^ 
qualification  of  £5,  there  can  be  no  vote  at  all  to  aoy  of  tkB' 
virtue  of  that  subscription. 

Lord  Benholiik  concurred. 

Lord  Neavks.— I  concur  in  the  results  at  which  yoar  l^ 


ro  ladiei  can," 
te  two  n\aa^  I* 
of  thrae  ladiM  li^ 
ption  nut  F*"  1^ 
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%ve  Arrived,  though  I  do  not  quite  agree  with  all  the 
lat  have  been  expressed. 

regard  to  the  practice  that  has  been  founded  on,  I 
is  extremely  vague  and  unsatisfactory,  particulaily  con- 
the  constitution  of  the  body  with  which  we  are  con- 
Before  the  passing  of  the  recent  Act  there  was  no  elec- 
nanagers  provided  for  by  the  original  constitution  of  the 
y  corporation,  but  with  some  liberality  of  mind  the 
;  managers  in  the  year  referred  to  offered  to  accept  a  list 
uiy  managers  sent  them  up  by  the  court  of  contributors, 
nagers  up  to  that  point  did  elect  their  successors,  and  were 
to  do  so.  Their  privilege  in  this  matter  was  undisputed, 
ere  further  entitled  to  elect  any  contributor.  The  admis- 
the  court  of  contributors  to  the  power  of  electing  or 
suggesting  managers  was  at  first,  and  continued  for  a 
ne,  a  mere  concession  by  the  existing  managers.  That 
;he  case,  it  is  difficult  to  say  that  any  challenge  of  a 
»te*8  qualification  or  election  would,  under  these  circum- 
,  be  any  precedent.  I  cannot,  therefore,  attribute  much 
>  the  practice  founded  on. 

lowever,  we  reganl  a  firm  or  company  as  a  contributor, 
er  of  tliat  firm  is  entitled  to  sit  as  a  contributor  on  the 
I  contributors  to  represent  the  firm  or  company,  and  I 
reason  why  he  should  not  take  part  in  the  election  of 
ira.  If  a  firm  is  recognised  and  received  as  a  subscriber, 
eptance  of  its  subscription  entitles  it  to  the  position  of  a 
ator,  and  of  a  member  of  the  court  of  contributors,  and 
titled  to  appear  and  take  part  in  the  proceedings  of  that 
Q  the  way  that  firms  or  companies  generally  transact 
isiness,  namely,  through  one  of  the  partners.  No  doubt 
partners  appear  and  pull  different  ways*  no  progress  is 
but  that  cannot  interfere  with  the  general  right  of  a 
»  be  represented.  I  think,  moreover,  that  a  partner  is 
1  to  represent  his  firm  without  any  written  mandate,  for 
i  were  wanted  he  has  nothing  to  do  but  sit  down  and 
one  for  himself,  signing  the  company  firm,  which  would 
t  an  unmeaning  form. 

Ii  regard  to  the  composite  votes  I  cannot  quite  go  along 
>)rd  Cowan  in  thinking  that  a  contribution  of  £10,  for 
«,  is  equivalent  to  two  of  £5  each.  One  cannot  possibly  tell 
t  proportions  such  composite  contributions  are  given.  1 
wever,  content  to  accept  the  general  result  at  which  his 
ip  has  arrived  on  this  subject,  that  when  the  composite 
iption  is  of  sufficient  amount  to  qualify  all  the  subscribers 
led  among  them,  they  are  each  prima  facie  entitled  to  a 

Jy,  on  the  subject  of  eligibility  for  the  management,  it 
«n  assumed  in  argument  that  the  true  member  of  the 
)f  contributors  is  the  firm  or  company.  It  is  also  the 
lat,  under  the  present  constitution,  the  managers  must  be 
I  by  the  court  of  contributors  from  among  the  members 
i  court.  Now  a  firm  may  be  represented  at  the  court  of 
rators  by  one  of  the  partners,  but  it  is  another  thing  to 
at  a  firm  may  be  elected  a  manager,  and  be  represented 
)  board  of  managers  by  a  partner.  The  position  of 
er  is  one  where  there  is  delectus  persona,  and  it  would  be 
noonsistent  with  this  to  permit  a  member  of  the  board  to 
)re8ented  by  varying  individuals,  as  it  suited  the  con- 
ce  of  the  partners  of  a  firm  to  attend.  A  manager*B 
>n8  are  totally  inconsistent  with  such  an  idea.  And 
too,^would  happen  were  the  firm  to  be  dissolved  during 
rrency  of  the  year?  Even  supposing  that  an  individual 
r  were  elected  to  act  as  manager,  just  as  much  incon^ 
ry  would  ensue.  A  person  would  be  made  manager  who 
>t  himself  a  member  of  the  court  of  contributors,  and  the 
ember,  the  firm,  would  not  be  represented  on  the  principle 
lartnery  at  all.  I  therefore  think  that  whatever  right  a 
lay  have  to  vote  through  a  partner,  it  is  impossible  it  cau 
resented  on  the  board  of  managers. 

j>  Justice-Clbbk. — I  concur  with  Lord  Cowan,  and,  so  far 
essary  for  the  decision  of  this  case,  in  all  the  views  he  has 
laed.  The  only  point  on  which  it  is  necessary  to  add  any 
k  is  that  of  usage.  I  cannot  lay  out  of  view  the  evidenc<^ 
ve  aa  to  usage  so  completely  aa  Lord  Neaves  has  done, 
institation  ii  not  a  company  or  corporation  for  making 
;  it  is  an  eleemosynary  institation,  a  charity,  maintained 


by  public  subscription.  The  provisions  of  any  contract,  or 
charter,  or  statute,  under  which  such  a  charity  is  managed  must 
receive  a  liberal  construction  in  the  direction  of  the  most  ad- 
vantageous or  expedient  results  for  the  purposes  for  which  the 
charity  was  instituted.  In  this  case,  if  it  had  appeared  that 
there  never  had  been  a  vote  by  the  partner  of  a  firm  till  now, 
1  should  have  thought  that  a  very  serious  element  in  construing 
the  words  of  the  statute  or  charter.  These  words  **  all  and  every 
the  contributors  "  are,  i  think,  sufficient  in  themselves  to  com- 
prehend companies,  and  when  I  find  that  this  institution  appealing 
to  public  charity  has  received  contributions  from  firms  in  the  social 
riame,  and  has  hitherto  recognised  them  as  contributors  under  the 
c:  barter,  I  think  it  would  be  difficult  for  the  incorx>oratioD  to 
turn  round  now  and  say  that  these  firms  were  not  to  be  held  as 
within  the  terms  of  the  charter.  Without  the  practice,  possibly 
the  words  of  the  statute  alone  would  have  been  sufficient.  But 
the  practice  which  has  been  established  is  of  great  importance. 

It  may  be  difficult  to  carry  out  to  the  full  extent  the  abstract 
right  of  a  partner  of  a  firm  to  be  considered  a  contributor  in 
relation  to  taking  his  seat  as  a  manager.  I  give  no  opinion  on 
that  matter,  and  we  are  not  now  required  to  give  an  opinion. 
Hut  aa  far  as  we  have  gone  and  are  required  to  go  into  the  rights 
of  firms,  the  practice  of  receiving  the  votes  of  contributing  firms 
in  the  general  court  of  contributors  is  a  material  element  in  the 
€onstruction  we  have  given  to  the  charter. 

The  following  interlocutor  was  pronounced  : — 
"Find  that  the  votes  given  by  individual  partners  in  respect 
of  contributions  to  the  requisite  amount  by  the  firms  or 
companies  of  wbich  they  are  partners  were  good  ;  but  that  only 
one  partner  was  entitled  to  represent  the  firm  or  to  vote  on  the 
motions  on  which  the  vote  was  taken,  and  that  without  any 
written  mandate  from  the  firm :  Find  that  such  of  the  votes 
which  were  given  in  respect  of  joint  contributions  were  good  in 
oaseB  in  which  the  amount  of  the  contributions  when  divided 
by  the  number  of  contributors  would  have  been  sufficient  to 
have  qualified  each  such  contributor,  but  in  no  other  case : 
Find  that  the  majority  of  legal  votes  given  on  the  oc- 
casion in  question  were  given  in  favour  of  the  motion 
of  the  Lord  Provost :  Therefore  repel  the  reasons  of  suspension, 
recall  the  interdict,  and  find  the  reclaimers  entitled  to  expenses, 
etc.,  and  decern.'' 

Act  Solicitor-General  (Clark,  Q.C).,  Watson;  Webster 
and  Will,  S.S.C.  AgentH.-^AU.  Lord  Advocate  (Young,  Q.C), 
Praser,  M'Laren ;  Millar,  Allardice,  and  Robson,  W.S. 
Agents, — R.  Clerk.  h.j. 

December  10,  1872. 
secoxd  division — (before  seven  judges.) 

Special  Case  for  Lady  Massy  and  Spouse,  of  the  first 
part,  and  William  Allason  Clt^inghame  and  Others, 
(Mrs.  Scott's  Trustees),  of  the  second  part. 

Succession — Testament — Fee  and  Liferent — Provision  to  Children 
— Destination  over — Jus  crediti — A  testatrix  in  her  trust-dis- 
position and  settlement  appointed  her  trustees  to  pay  to  her 
**  grandniece,  and  her  heirs,  the  sum  of  £5000  sterling, 
to  be  settled  by  my  said  trustees  on  herself  and  her 
issue,  with  power  to  her  of  disposal  in  the  case  of  no  issue, 
and  failing  issue  and  disposal  by  her,  to  return  to  her  own 
heirs,  excluding  those  of  her  husband." 

Held  (diss.  Lord  Ormidale)  that  the  legatee  was  entitled  to  the  fee 
of  the  said  legacy,  excluding  the  jus  mariti  of  any  husband  she 
might  have,  and  that  her  issue  were  entitled  to  theteesuccessiv^ 
with  a  Jus  crediti,  which  she  coiUd  not  defeat  by  any  gratuitous 
deed  either  inter  vivos  or  mortis  causa,  just  as  though  the  des- 
tination had  occurred  in  an  antenuptial  contract  of  marriage ; 
and  held  that  the  trustees  were  bound  to  invest  the  proceeds 
of  the  said  legacy  and  take  the  securities  therefor  in  fiivour  of 
the  legatee  and  her  issue  in  the  above  terms. 

The  question  in  this  special  caso  arose  under  the  trust-dis- 
position and  settlement  of  the  late  Mrs.  Jane  Canin^hame 
or  Scott  of  No.  8  Ainslie  Place,  Edinburgh,  relict  of  George 
Scott,  Esquire,  sometime  Lieutenant-Golouel  of  the  dd 
Regiment  of  Foot. 
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Mrii,  Scolt  died  on  Sth  February  1872,  and  the  tniafees 
appointed  by  her,  being  the  parties  hereto  of  the  second 
parf^  entered  upon  the  adiiriniBtration  of  her  trust-esUtes, 
which  were  of  large  amount  and  amply  Bufficient  for  pay- 
ment in  full  of  tli0wb<de  legacies  and  others  bequeathed 
by  her  trust-deed  and  codtcilp. 

By  her  said  tnist-disp(»sition  and  settlement  Mrs.  Scott 
gave,  granted,  disponed,  and  nssi^ed,  to  and  in  favour 
of  her  said  trustees,  a11  hirr  heritable  and  moveable  estates, 
excepting  Uer  house.  No.  8  AinsHe  Place,  Edinburgh, 

**Bat  dselariiig  always  that  these  pr(««eQts  are  granted  in 
tmit  for  the  uses,  e.nd%  and  parpoa^  underwntten,  mddktt , 
S^OfuUy,  That  my  sa.i<l  tmstces  shall  make  payment  at  thr  first 
term  of  Whitauaday  or  Martin maa  after  ttiy  death  of  the 
following  legacies  to  the  pcrsooi  after-named,  v'uklkH:—To 
John  Danb^t  my  nephew,  son  of  my  sister,  Mrs.  Lavinia 
Ciminghama  or  Dunbar,  and  of  the  lato  John  Thomas  Duahai% 
Esquire,  the  Bum  of  £1S,00Q  flterling,  and  this  ia  consideration 
of  his  baTitjg  little  or  no  patrimony  ;  and  failing  the  said  John 
Ihiiibar,  to  his  child  or  children.  .  .  .  And  I  appoint  my  said 
trustees  to  pay  to  my  aister,  the  aaid  Lavinin  Cirnmghame  or 
Dunbar,  in  the  erent  of  her  recovery,  the  sum  of  £2000  sterling 
•  ,  .  to  Jaahella  More  Niabett,  now  Lady  Massy,  my  grand* 
niece,  and  her  heirs,  the  snm  of  £5000  aterling^  to  be 
settled  by  my  said  trustees  on  herself  and  her  issue,  with 
power  to  her  of  diaposal  in  the  ease  of  no  ieaue,  and  failing 
issue  and  disposal  by  her  to  return  to  her  own  heirs,  exclnding 
those  of  her  husband." 

In  the  last  purpose  of  the  Bettlement,  which  p^ov^ded 
for  a  distribution  of  the  residue  of  Mrs,  Scott's  estate, 
there  occurred  the  following  clause : — 

''Beelaring,  notwithstanding  of  what  ia  herein  above-men- 
tioaed,  that  ray  said  tmeteea  shall  have  full  power,  if  they 
think  proper,  to  refase  to  pay  or  convey  any  sliare  of  the 
i>e!]idae  of  my  said  estates  to  any  person  or  perstms  entitled 
thereto,  and  to  retain  and  settle  and  aeeure  said  share,  or  lay  it 
out  for  any  residuary  bohoof ,  in  such  manner  aa  that  the  same  may 
be  free  from  the  power  of  such  residuary ^  and  not  be  assign nble 
nor  attachable  in  any  way  by  his,  her,  or  their  creditora  or 
assignees." 

Mrs.  Scott  left  five  codicils  to  her  tnist-dispc^sition  and 
settlement,  whereof  the  fourth,  dated  lOlh  May  1871,  con- 
tained the  following : — 

'*  I,  Mrs.  Jane  Cuninghame  or  Scott,  before  designed,  hereby 
direct  the  trustees  appointed  by  my  trust- disposition  and 
settlement  to  Invest  and  settle  the  legacy  of  £18,000  ster* 
ling  provided  to  my  nephew,  John  Dunbar,  in  said  settle- 
ment, in  such  manner  as  to  secmre  the  liferent  of  the  said  sum 
to  the  said  John  Dunbar,  and  the  fee  to  his  chJdren  equally  ; 
and  for  that  purpose  I  empower  my  said  trustees  and  their 
foresaids  to  act  as  trustees  themselves  in  regard  to  said  legacy, 
or  to  api>Dint  other  trustet*B  for  that  special  purpose ;  and  T  also 
empower  my  aaid  trustees  to  appoint  tntora  und  curators  to 
said  children  during  their  minority  in  regard  to  their  interest 
in  the  aaid  aum  of  £18,000  sterling  ;  and  failing  the  said  John 
Dunbar  and  his  children,  the  capital  of  said  legacy  is  to  revert 
to  my  own  next  of  kin.'' 

The  special  case  concluded  by  stating  that  the  said 
laabella  More  Nisbett,  Lady  Massy,  who  was  the  party 
hereto  of  the  first  part,  was  in  her  forty-third  year,  and 
had  beeE  married  since  January  1855,  without  having 
any  children,  and  that  questions  had  ariHen  between  her 
and  Mrs.  Scott's  trustees^  the  parties  to  the  present  case 
of  the  second  part,  in  regard  to  the  foresaid  legacy  of 
£5f>00. 

The  questions  of  law  on  which  the  opinion  of  the  Court 
was  reqnested  were — 

(L)  Whether  Latly  Massy,  the  party  of  the  first  part^  was 
entitled  to  the  fee  of  the  said  legacy  of  £5000,  and  to  have  the 
same  now  paid  to  herself  absolutely*  (20  Whether  Lady 
Maasy  waa  entitled  to  have  the  said  legacy  of  £5000  inve«ted 


on  securitiea  taken  in  name  of  herself  *  and  her  iana,  vrtl 
|K>wer  to  Uer  of  disposal  in  the  case  of  no  isane,  and  &3ii| 
issue,  and  diaposal  by  her,  to  return  to  her  own  bein,  »ichd- 
ing  those  of  her  husband  T  (3.1  Whether  the  trosteet,  1|» 
parties  of  the  second  part,  were  entitled  or  bonnd  to  retun  aid 
legacy  during  Lady  Masay's  life^  or  to  inveat  the  aaid  legicTa 
aecuritiea  taken  in  name  of  tbemaelvea  or  other  perwiM,  m 
truatees  for  behoof  of  the  said  *  Lady  Maaay  in  liferent  for  kr 
liferent  nac  allenarly,  and  her  issue  in  fee,  with  power  to  bed 
disposal  in  the  case  of  no  issue,  and  failing  ia«ne  and  dispoai 
by  her,  to  return  to  her  own  heirs,  excluding  thofte  ai  %a 
husband,'  the  interest  or  annaal  prooeeda  of  said  legacy  ha^ 
always  paid  to  Lady  Masay  during  her  life  T 

The  caRe  having  been  heard  before  tlie  Judges  of  tk 
Second  DI vision,  was  thereafter  orvlered  to  be  re-b€iri 
before  seven  Judges. 

It  was  argued  for  Lady  Massy — 

There  was  no  warrant  for  the  tniateea  retaining  or  mvestBi 
in   trust   the   funds   bequeathed   to   her.      They   were  dikff 
to   be   pmid   to   her   or   settled   on   her   dLrectlj^     The  kp^ 
to  Lady  Massy  came  under  the  aecond  purpose  of  ths  U 
directing  the  tmstees  •*  to  make  payment/*  izoplying  that  tkf 
wore  to  be  denuded.     The  condition  imported  into  Lady  Jsitrnfi 
bequest,  though  making  a  difference,  did  not  iin]>lj  any  wam^ 
to  retain,  but  Only  to  take  the  security  in  name  of  the  kgiki 
herself  and  her  issue.     Lady  Masay  was  the  original  legatee,  tii 
any  ]>er«ou  taking  after  her  would  take  only  by  snbatttatMa 
Were  an  estate  settled  thus  on  a  man  and  hia  isstte^  he  wnnUln 
fiar,  and  hia  children  would  take  after  him^  but   not  along  wilL 
him.     What  was  Lady  Masay* a  interest  in  thia  fund?    It  wm 
aaid  that  she  bad  a  liferent  only  with  a  poaaible  fee  in  the  ercri 
of  her  havioj^  no  children.     Not  so.     Nothing  was  said  sbott 
liferent,  thoogh  the  truster  knew  quite  well  how  to  create  on^ 
as  in  the  case  of  her  nephew  John  Dunbar.     The  leading  ism- 
tion  wm  to  pay,  the  condition  toaettle  on  her.  Lady  Ma8^,ial 
her  heirs.    TJiis  could  import  nothing  but  a  fee  to  htr,  witH  a^ 
^ttccfJt^ionis  in  her  children,  not  to  be  defeated  bj  any  gTataitasi 
or  testamentary  deod  of  hera.    Whether  the  deed  would  beeis- 
tual  or  not  in  attaioiog  thia  end,  that  was  certainly  the  intoitifla 
of  the  teatatrix.     That  being  the  case,  there  waa  no  nae  mila| 
any  formal  investment  of  it,  aa  suggested  in  the  aecond  qoestka 
as  Lady  M  asay  could  at  any  time  call  it  up — Ed  warda  r.  Sbii^ 
12th   February  1S48,  ajitv^  voL  xx,  p,  226  ;  Grant  v*  Goss't 
Trustees,  28th  February  1833,  11  S.  4S4- 

Argned  f*jr  the  trustees^ — 

The  third  question  in  this  case  rcpreaented  the  position  tsla 
up  by  them.     Testa  ton  had  been  accnatomed  to  give  geaejJ 
directions  to  their  trustees,  and  the  Court  to  giro  effect  to  tb«a. 
The   English   law  drew  a  distinction   between  executed  ud 
executry  tnista — White  and  Tudor's  Leading  Cases^  vei  i,  ff 
18,  19.     The  question  here  was  whether  thia  was  an  execnlsdir 
exocntry  trust.     If  the  first,  the  tmstees  could  neither  alto- w 
derogate  from  the  words  of  the  deed.     If  the  second^  they  cosU    ■! 
carry  out  the  intention  of  the  truster,  though  the  temui  vat      « 
not  precise.     They  contended  that  thia  was  an  execntiy  NA 
Casea  distinguish ing  the  two  kinds  of  trust — Sprot  p.  SpK 
22d  May  1S2S,  (>  8.  833  ;  Gordon  v.  Gordon's  Trust^^ea,  24  Hud 
186G,  untf!^  vol  xxxviii.  p.  232  ;  Graham  r.  Lord  LymdMb^ 
Trnatees,  iSth  March  IS 53,  anU,  vol  xxt.  p,  346,  &  of  L, 
14th  Jnne  1855,  on/*,  vol  xxviL  p.  473  ;  Fraser  p.  Lord  U^      ^ 
28th   February  1842,   1  Bell   App.  105;    Stirling  r.  StWni^ 
Trustees,  30th  November  1838,  ortir,  vol.  xi,  p,  123;  Mms! 
p.  Graham,  3d  May  1849,  ante,  vot  xxi,  pw  393,  and  6  Belft 
App.  441 1  Philip's  Trustees  v,  Fergusson,  14th  June  1B3S;  U 
S.  646. 

The  outset  of  thia  bequest  was  inconsistent  with  tW 
followed  ;  the  unqualified  direction  to  pay  mnst  be  held  lisile' 
by  the  subsequent  condition.  In  strict  law,  where  th«n  vM 
repugnancy  between  expressions  io  a  deed,  the  right  of  t  ^ 
ponee  under  an  earlier  danse  must  beheld  limited  byz^ 
created  in  favour  of  others  subsequently.  The  right  of  a  ii^  ^ 
ponee  mnst  be  consistent  with  the  subsequent  gift  to  otbna 
Hence  all  that  wa<v  here  given  to  Lady  Maaay  waa  a  lifenit' 
Sherratt  v.  Bentley,  2  Mylne  and  Keane,  140.  Had  th>  ^ 
here  been  merely  to  the  parent  and  to  the  children  ntuHiBti^ 
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ebildren  would  have  had  do  8pe$  succesuhnis.  But  the  intention  of 
the  testatrix  was  to  give  a  liferent  aUenarly.  She  gave  power 
of  diaposai  if  no  issue,  which  was  only  consistent  with  the  idea  of 
%  liferent  cdUnarly — Purcell  v.  Newbip^ging,  24th  March  1866, 
anlf,  vol.  xxxvii.  p.  394  (Lord  Chancellor's  opinion.)  The  duty 
of  the  trustees,  therefore,  was  to  execute  such  a  deed  as  would 
pYe  effect  to  the  intentions  expressed  by  the  testatrix.  Whether 
ihey  were  to  retain  the  fund  or  create  a  new  trust  was  in  their 
€iwn  option.  Their  duty  was  to  settle,  and  to  settle  effectually  ; 
swd  they  must  therefore  be  held  to  have  had  adequate  power 
confezred  on  them. 

At  advising — 

LoBD  President.— By  this  special  case  we  are  called  on  to  fix 
lihe  construction  to  be  put  upon  that  part  of  Mrs.  Scott's  settle- 
ment which  bequeaths  a  sum  of  £5000  to  her  grandniece 
Lftdy  Massy,  and  her  heirs.  The  duty  of  the  Court  in  this  and 
■11  similar  cases  is  to  endeavour,  first,  to  ascertain  what  was  the 
intention  of  the  testatrix,  and,  second,  to  give  effect  to  that  in- 
tention if  it  be  such  as  the  law  will  recognise. 

Kow  it  is  contended,  on  the  one  side  here,  that  the  meaning 
of  this  portion  of  the  trust-deed  is  to  settle  £5000  on  Lady 
Iffimiy  in  •  liferent  and  her  children  in  fee ;  while,  on  the  other 
httMi,  it  is  maintained  that  under  this  clause  Lady  Massy  is  en- 
kiUed  to  the  fee  of  the  £5000,  and  to  have  it  paid  over  to  herself 
It  cmee  unconditionally 

Kow  I  find  it  difficult  to  give  effect  to  either  of  these  conten- 
i&uis.  The  legacy  in  question  is  undoubtedly  given  in  very 
lecnliar  terms.  The  second  purpose  of  the  trust-deed  begins 
Hth  these  words :  **  That  my  said  trustees  shall  make  payment 
t  the  first  term  of  Whitsunday  or  Martinmas  after  my  death  of 
(m  following  legacies  to  the  persons  after  mentioned,  videlicet  '*: 
fc  ia  accordingly  aiigued  that  every  thing  following  these 
rorda  in  the  second  purpose  is  to  be  read  as  a  direction  to  pay 
o  oertain  persons.  I  do  not  attach  much  importance  to  that 
iew.  The  sentence  is  broken  before  we  reach  the  legacy  to 
^sdjBfavy. 

After  bequeathing  a  certain  sum  to  her  nephew  John  Dunbar, 
be  testatrix  goes  on  to  say,  *'  and  I  appoint  my  said  trustees  to 
%j  to  my  sister,"  and  therefore  a  new  sentence  begins  there. 
;  la  in  the  course  of  that  sentence  that  the  legacy  to  Lady  Massy 

•zpreased,  and  in  these  terms,  "  to  Isabella  More  Nisbett,  my 
rmodniece,  and  her  heirs,  the  sum  of  £5000  sterling,  to  be 
ifetled  by  my  said  trustees  on  herself  and  her  iasue,  with  power 
>  her  of  disposal  in  the  case  of  no  issue,  and  failing  issue  and  dis- 
oeal  by  her,  to  return  to  her  own  heirs,  excluding  those  of  her 
iiiaband.*'  If  this  sentence  had  included  no  more  than  the  words 
*  Lady  Massy  and  her  heirs,*'  there  can  be  no  doubt  that  it 
mold  have  been  a  simple  bequest  to  Lady  Massy  herself,  but 
)vt  of  the  words  that  follow  the  difficulty  has  arisen.  The  sum 
iC  £5000  is  directed  <*to  be  settled,"  and  we  must  ascertain 
■rhst  the  testatrix  meant  by  that  It  has  been  argued  by  the 
Instees  that  the  word  "settle"  so  used,  imports  that  Lady 
MaMy  is  to  have  a  right  of  liferent  of  the  sum  merely,  and 
fcW  the  fee  is  to  be  retained  for  her  children  in  the  event  of 
Mr  having  any.  But  there  is  no  direct  mention  of  liferent  here, 
^  yet  the  testatrix,  when  she  wished  to  create  such  a  right  of 
*fcrent  and  fee,  knew  perfectly  well  how  to  do  so,  as  we  see  in 
kft  fourth  codicil,  where  she  very  pointedly  restricts  the  legacy 
^  <  18,000  already  given  to  John  Dunbar,  to  a  liferent  to  him 
■^  a  fee  to  his  children.  Now  it  is  a  very  remarkable  thing 
>tt  the  testatrix,  supposing  she  intended  a  similar  right  of  lif e- 
^t  and  fee  in  both  cases,  should  carefully  make  that  settlement 

the  case  of  the  one  legatee,  John  Dunbar,  by  special  codicil, 
^ile  leaving  the  provision  to  the  other  legatee.  Lady  Massy,  to 
Mid  as  it  was  in  tiie  original  deed.  Nor  is  it  unimportant  to  ob- 
*^e  how  John  Dunbar's  legacy  stood  in  the  original  deed.  It 
M  a  legacy  to  him,  and  failing  him,  to  his  children.    Now  that 

just  one  of  those  legacies  about  which  a  doubt  might  arise. 
b%  doubt  did  occur  to  Mrs.  Scott,  or  else  she  changed  her  mind, 
^t  in  IjMiy  Massy 's^case  she  allowed  the  legacy  to  stand  in  its 
ifiinal  terms. 

Tt  most  next  be  observed  that  aa  there  is  no  mention  of  life- 
Ht  here,  neither  is  there  any  mode  pointed  out  by  which  this 
Immed  settlement  of  liferent  and  fee  could  be   maintained. 

it  not  said  that  the  trustees  are  to  retain  the  fund  or  pay  it 
"mr  to  other  tmsteesL    It  is  not  said  that  they  are  to  invest  it 
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and  take  the  securities  payable  to  the  parties  according  to  theii* 
respective  rights.  There  is  therefore  neither  mention  of  liferent 
and  fee,  nor  any  machinery  whereby  it  might  be  effectuated. 
Yet  when  she  does  intend  to  make  such  a  settlement  she  knows 
quite  well  how  to  do  it.  In  the  case  of  tlie  residuary  legatees  she 
])rovides  that  the  trustees,  if  they  thought  ])roper«  should  have 
full  power  to  refuse  to  convey  any  share  of  the  residue  to  the 
persons  entitled  thereto,  and  to  retain  and  settle  and  secure  the 
same  in  such  manner  as  that  it  should  be  free  from  the  power 
of  such  residuary  legatees.  Again,  in  the  codicil  already  referred 
to,  she  empowers  the  trustees  either  to  act  themselves  as  trustees 
with  regard  to  the  legacy  to  John  Dunbar,  or  to  appoint  other  trus- 
tees for  that  special  purpose.  I  therefore  find  it  quite  impos- 
sible to  spell  out  of  this  provision  to  Lady  Massy  any  intention 
on  the  part  of  the  testatrix  to  limit  her  to  a  mere  liferent.  I 
come  accordingly  to  the  conclusion  that  the  third  question  must 
be  answered  in  the  negative. 

But  then,  on  the  other  hand.  Lady  Massy  contends  that  this  is 
nothing  more  than  a  legacy  to  herself  and  her  heirs,  and  I  think 
it  is  quite  as  imposnible  to  concur  in  this  view.  If  the  testatrix 
had  meant  no  more  than  that,  then  she  would  have  said  no  more. 
But  being  of  opinion  that  she  did  mean  something  more,  we 
must  consider  how  she  directed  it  to  be  settled,  in  order  to  see 
whether  the  settlement  intended  is  such  an  one  as  the  law  will 
give  effect  to.  She  directs  the  legacy  to  be  settled  on  Lady 
Massy  *'  and  her  issue."  Now  I  do  not  think  that  it  is  impos- 
sible to  settle  a  provision  on  a  person  and  her  issue,  without 
supposing  a  right  of  liferent  merely  in  the  former  and  fee  in  the 
latter.  I  think  that  under  such  a  settlement  the  person  called 
is  fiar,  and  her  issue  are  fiars  sur4;essive — that  is  to  say,  they 
have  a  right  of  succession,  but  no  present  right.  Let  us  see 
how  the  other  words  used  consist  with  this  view.  They  are  as 
follows :  "  with  power  to  her  of  disposal  in  the  case  of  no  issue." 
That  I  interpret  as  a  right  of  testamentary  disposition.  A 
power  of  disposal  in  connexion  with  such  wonls  as  "  in  the 
case  of  no  issue,"  can  mean  nothing  but  a  power  of  testamentary 
disposition.  "  Then  failing  issue  and  disposal  by  her  to  return 
to  her  own  heirs,  excluding  those  of  her  hnsband."  This  sug- 
gests that  the  jus  mariti  is  to  be  excluded  in  regard  to  the  legacy, 
and  in  fact  it  must  be  so  if  it  is  to  be  given  effect  to  at  all  as  I 
suggest.  If  the  jwt  mariti  took  effect,  there  would  be  an  im- 
mediate vesting  of  the  legacy  in  the  husband  by  the  implied 
assignation  of  marriage,  which  would  defeat  the  testatrix's  in- 
tention. Again  the  issue  of  Lady  Massy  might  be  by  a  sub- 
sequent marriage.  In  short,  the  idea  is  that  the  husband  and 
his  representatives  are  to  be  excluded  absolutely,  and  the  fee  is  to 
vest  in  Lady  Massy  herself  a  morte  teatcUoriSf  but  her  issue  by 
this  or  any  subsequent  marriage  are  to  have  a  right  of  suc- 
cession. 

Now  that  right  of  succession  is  a  thing  known  to  our  law. 
We  are  familiar  with  it  in  marriage-contracts.  We  had  a  very 
distinct  and  interesting  example  of  it  lately  in  the  marriage- 
contract  of  Mr.  Anstruther,  and  also  in  that  of  Sir  Charles  Lamb 
(Arthur  and  Seymour  v.  Lamb,  June  29,  1870,  ante^  vol.  xlii. 
p.  542),  in  which  case  the  children  were  held  to  have  a  right, 
not  a  hope  merely,  of  succession.  Such  a  right  does  not  limit 
the  right  of  the  fiar  to  use  the  fund,  to  ])art  with  it  for  onerous 
causes,  to  dila]»idate  and  spend  it.  But  on  his  death  his 
children  are  creclitors  against  his  estate,  not  so  as  to  compete  with 
onerous  creditors,  but  so  as  to  have  a  valid  claim  against  his 
solvent  estate,  which  cannot  be  defeated  by  gratuitous  deeds 
either  inter  vivos  or  mortis  causa. 

Now  I  confess  I  have  not  yet  seen  any  such  postponed  right 
established  by  trust-settlement.  All  the  cases  that  have  come 
under  my  notice  have  been  by  contracts  of  marriage.  But  I  do 
not  see  any  difficulty  in  holding  that  if  such  right  can  be  con- 
ferred by  a  marriage-contract,  so  it  can  also  by  a  testamentary 
deed.  Mrs.  Scott  has  attached  this  as  a  condition  to  .Lady 
Massy's  legacy,  which  she  was  quite  entitled  to  do.  Lady 
Massy  has  in  fact  been  placed  just  in  such  a  position  as  she 
would  have  been  by  a  marriage-contract  giving  her  children  a 
jus  crediti. 

In  these  circumstances,  I  think  we  should  answer  the  first 
question  in  the  negative.  With  regard  to  the  second  question, 
however,  it  does  not  suggest  to  my  mind  any  words  of  con- 
veyance at  all  satisfactory  and  applicable  to  the  case.  What 
I  should  suggest  is,  that  we  should  find  and  declare  that  thsT 
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pftiiies  of  the  second  part,  trastees  acting  under  the  trust-dlB- 
poaition  and  settlement  of  the  testatrix  are  bound  to  invest  the 
proceeds  of  the  said  legacy  of  £5000,  and  to  take  the  securities 
therefor  to  and  in  favour  of  the  said  Lady  Massy  in  fee,  ex- 
clusive of  the  Jim  marili  of  her  present  or  any  future  husband, 
and  after  her  death  to  her  children  by  the  present  and  any 
future  marriage,  equally  among  them,  also  in  fee,  subject  to  the 
condition  that  the  right  of  succession  of  the  said  children  to  a 
sum  equal  to  the  proceeds  of  the  said  legacy  on  the  death  of 
their  mother,  Lady  Massy,  shall  not  be  defeated  or  prejudiced 
by  any  gratuitous  act  or  deed  done  or  executed  by  her,  whether 
inter  vivos  or  mortis  causa,  with  power,  nevertheless,  to  the  said 
Lady  Massy,  failing  such  children,  to  dispose  of  the  proceeds  of 
the  said  legacy  by  any  testamentary  writing,  and  failing  such 
children,  and  the  exercise  of  such  power  of  disposal,  then  to 
the  heirs  of  the  said  Lady  Massy,  exclusive  of  those  of  her 
husband.  I  need  hardly  suggest  to  the  trustees  that  in  making 
such  investment  the  most  suitable  securities  are  heritable 
securities,  because  thereby  the  conditions  attaching  to  this  pro- 
vision would  at  once  appear  on  the  record.  But  this  cannot 
be  laid  on  them  as  a  positive  order  of  the  Court. 

The  third  question,  as  I  have  already  said,  will  fall  to  be 
answered  in  the  negative. 

In  this  manner  I  think  the  intention  of  the  testatrix  will  be 
fully  carried  out. 

Lord  Justice-Clerk. — I  concur  with  the  proposed  judgment 
in  so  far  as  it  holds  that  Lady  Massy  was  not  restricted  to  a  mere 
liferent.  I  think  there  is  no  ground  for  holding  that  it  was  the 
intention  of  the  testatrix  so  to  limit  the  beneficiary  named  and 
favoured  for  behoof  of  her  unborn  issue. 

With  regard  to  the  second  point,  however,  I  have  more 
difficulty.  The  effect  proposed  to  be  given  to  the  limiting  words 
of  conferring  a  right  of  credit  in  the  possible  issue,  as  protecting 
the  destination  or  substitution  to  unborn  issue,  as  against 
gratnitous  alienation,  is  a  novelty.  It  is  aright  familiar  enough 
under  marriage-contracts;  but  I  am  not  aware  of  any  instance  in 
which  such  effect  has  been  given  to  a  testamentary  bequest,  and 
that  by  an  implied  prohibition  against  testing  to  the  prejudice  of 
a  destination  or  substitution  in  mobilibus.  Had  the  bequest  been 
direct  to  the  legatee  in  these  terms,  I  would  have  thought  that 
the  destination  was  not  effectually  protected.  Some  meaning, 
however,  must  be  given  to  the  direction  to  settle,  and  I  am  not 
disposed  to  carry  my  doubts  so  far  as  to  differ  from  the  judgment 
proposed.  It  is  plain  that  without  the  exclusion  of  the  jus 
mariti  it  would  altogether  fail  to  have  the  effect  intended,  and  it 
illustrates  the  difficulties  in  the  way  of  the  course  we  are  going 
to  take,  that  we  are  obliged  to  insert  an  exclusion  which  is 
certainly  not  expressed  in  the  settlement.  But  I  am  reconciled 
to  the  judgment  on  the  ground  that  it  probably  more  nearly 
approaches  what  the  testatrix  really  meant  than  any  other 
result. 

Lord  Cowan. — ^Two  questions  have  to  be  considered  by  the 
•Court  in  answering  the  queries  submitted  for  our  opinion  in  this 
Special  Case — ^First,  the  meaning  and  effect  of  the  legacy  be- 
queathed to  Lady  Massy  and  her  heirs,  and  appointed  to  be 
'*  settled  **  *'on  herself  and  her  issue,  with  power  to  her  of  disposal 
in  case  of  no  issue,  and  failing  issue  and  disposal  by  her,  to 
return  to  her  own  heirs,  excluding  those  of  her  husband.**  These 
words  appear  to  me  to  exclude  the  idea  of  unlimited  and 
absolute  right  to  the  fee  of  the  legacy  being  conferred  on  Lady 
Massy,  the  amount  being  appointed  to  be  settled  on  her  and  her 
issue,  and  failing  issue,  on  her  own  heirs,  excluding  those  of  her 
husband, — unless,  in  the  case  of  no  issue,  the  power  of  the  disposal 
conferred  on  her  Ladyship  should  be  exercised,  A  right  of 
succession  is  thus  given  to  the  issue  of  Lady  Massy,  which  she 
cannot  gratuitously  disappoint,  although  by  her  onerous  deeds 
and  debts  the  fund  may  be  attached  or  spent  and  lost  This 
limited  right  in  the  possible  issue  will  require  to  be  kept  in  view 
in  the  settlement  of  the  fund  by  the  trustees  ;  and  further,  the 
nature  of  the  bequest,  and  the  terms  in  which  it  is  given,  are  such 
as  to  require  that  the  jus  mariti  should  be  excluded.  In  the 
views  stated  by  your  Ix>rdship,  therefore,  on  this  branch  of  the 
case,  I  entirely  concur. 

On  the  second  question,  it  appears  to  me  that  the  trustees  are 
called  upon  and  bound  to  settle  this  legacy  upon  Lady  Massy, 


in  such  terms  and  under  such  condiiioos,  as  to  weore  foil  effect 
to  the  protected  succession  of  the  powiUe  iuneof  Lady  Ms«j; 
and  I  am  of  opinion  that  the  form  of  settlement  propossd  ii 
in  all  respects  suitable  to  the  circumstances. 

Entertaining  these  views,  I  concur  in  the  answers  to  be » 
turned  to  the  several  queries. 

Lord  Benholme. — This  case  has  given  me  a  great  deil  d. 
anxiety,  all  the  more  so  as  the  conclusion  to  which  the  Covrthm 
arrived  does  not  appear  to  me  entirely  to  correspond  with  tk 
intention  of  the  testatrix.  What  she  had  in  her  mind  wm  thi 
protection  of  the  shares  of  the  children.  She  may  hare  inteaded 
this  protection  to  be  absolute,  merely  giving  to  Lady  Manjtti 
X>ower  to  test  upon  the  provision  in  the  event  of  her  having m 
children,  and  withholding  from  her  the  power  of  disposal  is  thi 
meantime.  What  occurred  to  me  was,  that  the  trustees  mig^ 
hold  the  funds  in  their  own  hands,  or  might  appoint  other  tratai 
to  hold  them  until  the  contingency  of  children  was  out  ofthi 
question.   But  the  difficulty  of  such  an  arrangement  is  to  say  ksv 

I  long  the  trustees  are  to  hold  the  funds,  for  the  law  of  Seodnd 
does  not  recognise  any  period  at  which  it  is  tmpossiUe  lor  • 
woman  to  bear  children.  If  any  such  period  was  reoogniied  a 
the  law  the  trustees  would  be  bound  to  retain  the  funds  kiDit 
arrived. 

But  if  the  testatrix  desired  to  limit  the  right  of  Lady  Miu^ 
she  might  have  done  it  in  the  same  way  as  ahe  did  as  tskr 
nephew  John  Dunbar,  or  as  she  has  done  in  dealing  vitt  thi 

'  residue. 

I  think  the  judgment  which  your  Lordship  proposes  gOH  m 
far  as  we  are  entitled  to  go.  No  donbt  creditors  may  aof 
off  the  fund,  but  the  testatrix  might  have  protected  the  ii|^2 
she  had  desired  to  do  so. 

Lord  Deas. — ^This  is  entirely  a  question  of  intentioii,  sal  i 
is  clear  that  the  testatrix  did  not  mean  the  sum  to  go  abmlift^f 
to  Lady  Massy,  for  that  would  have  oairied  it  to  her  huihii 
whose  heirs  are  expressly  excluded.      The  sum  is  to  be  sattU 
by  the  trustees  on  Lady  Massy  and  her  children  under  c 
limitations,  and  the  question  is.  What  the  testatrix  inlarirf 
these  limitations  to  be  ?    One  might  have  thought  she  i 
plated  a  bequest  to  Lady  Massy  in  liferent  and  to  her  c 
in  fee,  had  it  not  been  that  we  see  from  the  f*^«ffilt  of  ili 
May  1871,  that  when  she  intended  a  liferent  and  fee^shsksiv 
perfectly  well  how  to  provide  for  it.     It  might  also  havs  bM 
inferred  that  the  testatrix  intended  that  the  money  sbosU» 
main  in  the  hands  of  the  trustees.     But  in  the  same  ( 
we  find  that  she  expressly  provided  for  this  when  such  vsihr  j 
intention.     I  think  therefore,  upon  the  whole,  that  the  1 
tions  suggested  by  your  Lordship  come  as  near  as  posnUi  li  j 
what  must  have  been  in  the  mind  of  the  testatrix,  and  ^a 
that  ground  I  concur  in  answering  the  questions  in  the  wi^f>*'  , 
posed  by  your  Lordship. 

Lord  Neaves  concurred. 


Lord  Ormidale. — In  the  present^  as  in  every  case  ii 
the  construction  of  a  testamentary  writing,  the  importntf*^ 
tion  is — What  was  the  intention  of  the  testatrix?  Av  tW 
intention  ought  to  be  given  effect  to  so  far  as  practiesbk 

The  terms  in  which  the  legacy  in  question  has  been  kft* 
undoubtedly  somewhat  perplexing.  I  have  no  hesitatiol^  ^^ 
ever,  in  holding  that  by  the  expression,  "to pay,"  the  tarf** 
did  not  intend  that  the  amount  of  the  legacy  should  «^ 
death  be  at  once  handed  over  to  Lady  mmbbj,  to  be  it  ^ 
absolute  disposal  without  qualification  or  restrictioa  A* 
whole  terms  of  the  bequest,  when  read  together,  asd  is  fl* 
nexion  with  the  deed  of  settlement  generally,  exdvde  vi^ 
construction.  The  expression  again  '*  to  be  settled,"  si  it  ■  >* 
followed  by  a  specification  of  any  precise  form  of  lettkai^ 
must  be  held,  I  think,  to  be  a  matter  which  the  teitstriz  » 
tended  that  hor  trustees  shoidd  be  left  to  carry  out  ii^l^ 
effect  to  in  a  mode  sufficient  to  secure  and  satisfy  the  objctfes 
the  testatrix. 

What  then  must  be  held  to  have  been  the  true  object  e(1V 
testatrix,  as  regards  the  legacy  in  dispute?  Itappesntoai 
that  her  object  was  to  give  Lady  Massy  a  right  to  the  cspftJ* 
the  £5000,  but  subject  to  a  oertain  restrictioii  orlimitatioi  v*^ 
it  is  the  duty  of  her  trustees  to  attend  to. 
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Lady  Massy  had  been  for  some  time  married  at  the 
ihe  legacy  in  question  was  left  to  her,  the  testatrix 
I  about  her  existing  or  any  future  husband.  I  am 
1,  therefore,  to  hold  that  she  intended  that  any  re- 
limitation  should  be  imposed  as  regards  the  riglvt 
;  arise  to  him.  But  I  think  it  is  impossible  to  read 
;rms  of  the  bequest,  and  especially  the  direction  of 
:  to  her  trustees  to  settle  the  legacy  on  Lady  Massy 
ue  with  power  to  her  of  disposal  in  case  of  no  issue," 
tg  satisfied  that  the  trustees  were  and  are  restricted 
tying  the  legacy  to  Lady  Massy,  irrespective  of  the 
nterests  constituted  in  favour  ojf  her  children.  Oo 
,  it  appears  to  me  that  her  trustees  are  bound  to 
te  contingent  interests  are  so  protected,  that  in  the 
ir  ever  emerging  they  shall  be  given  effect  to.  In 
[  am  unable  to  arrive  at  the  conclusion  that  the 
either  bound  or  entitled  now  and  at  once  to  pay 
:  £5000  to  Lady  Massy  absolutely  and  unqualifiedly, 
to  her  in  the  form  of  a  security  expressed  in  terms 
st,  with  the  addition,  which,  as  I  have  already  said, 
>  warrant  for,  of  an  exclusion  of  her  husband^s/zi^ 
ippears  to  me  that  such  a  mode  of  proceeding,  while 
ate  considerable  trouble  and  expense,  woiUd  offer 
ction  to  the  contingent  interests  in  question,  for  on 
obtaining  right  to  the  legacy  in  any  such  form  as 
ed,  she  would  have  it  in  her  power,  whenever  she 
onvert  it  into  money,  and  so  to  put  an  end  to  all 
'en  of  protection. 

therefore,  I  cannot  assent  to  such  a  mode  of  pro- 
that  to  which  I  have  just  alluded,  I  think  there 
which  the  trustees  may  be  enabled  at  once  to  dis- 
duty  by  taking  care  that  the  contingent  interests 
re  sufficiently  protected,  and  also  to  pay  over  the 
le  legacy  to  Lady  Massy.  I  think  that  this  may, 
le  with  the  principle  which  was  recognised  and 
io  in  the  case  of  Scheniman,  25th  June  1828,  6  Sh. 
le  of  Shaw  there  refered  to,  and  the  case  of  Black- 
June  1833,  11  Shaw  699,  be  very  well  done  by 
as  a  condition  of  receiving  payment  of  the  legacy, 
9n  or  security  that,  in  the  highly  improbable,  al- 
ble,  event  of  her  yet  having  children,  their  interests 
ded  for.  But  of  course,  if  such  caution  or  security 
the  trustees  must,  I  think,  retain  the  legacy  in 
nds  or  power,  so  long  as  there  may  be  a  possibility 
gent  interests  emerging. 

3  explanations,  I  am  of  opinion,  in  answer  to  the 
ns  submitted  to  the  Court  in  the  special  case,  that 
ire  bound  to  retain  the  legacy  in  their  own  hands 
long  as  there  is  a  possibility,  in  any  reasonable 
y  Massy  having  issue, — paying  to  her  Ladyship  in 
)  the  income  arising  from  the  same  ;  and  it  being 
s  power  of  Lady  Massy  and  her  husband  to  obtain 
the  legacy  on  finding  caution  or  security  to  the 
f  the  trustees  that  the  contingent  interests  of  her 
svent  of  her  having  any,  will  be  duly  provided  for. 

wing  interlocutor  was  pronounced  : — 

Is  of  the  Second  Division,  having,  along  with  two 
e  First  Division,  and  Lord  Ormidale,  one  of  the 
kry,  heard  counsel  on  the  Special  Case  for  Lady 
others,  find  and  declare,  in  conformity  with  the 
3  majority  of  the  seven  Judges,  in  answer  to  the 
1,  that  Lady  Massy,  party  of  the  first  part,  is 
e  fee  of  the  legacy  of  £5000,  bequeathed  to  her 
;rix,  subject  to  the  qualification  after  expressed. 
Is  not  entitled  to  have  a  sum  of  £5000,  or  the  pro- 
legacy,  now  paid  to  herself  absolutely  :  Find  and 
iswer  to  the  second  question,  that  the  parties  of 
rt,  trustees  acting  under  the  trust-disposition  and 

the  testatrix,  are  bound  to  invest  the  proceeds  of 
y  of  £5000,  and  to  take  the  securities  therefor  to 

of  the  said  Lady  Massy,  in  fee,  exclusive  of  the 
her  present  or  any  futare  husband,  and  after  her 
children  by  the  present  and  any  future  marriage, 
g  them,  also  in  fee,  subject  to  the  condition  that 
aocesaion  of  the  said  children  to  a  sum  equal  to 
9f  the  said  legacy,  on  the  death  of  their  mother. 


the  said  liady  Massy,  shall  not  be  defeated  or  prejudiced  by  any 
gratuitous  act  or  deed  done  or  executed  by  her,  whether  inter 
vivas  or  mortis  causa,  with  power  nevertheless  to  the  said  Lady 
Massy,  failing  such  children,  to  dispose  of  the  proceeds  of  the 
legacy  by  any  testamentary  writing,  and  failing  sach  children 
and  the  exercise  of  such  power  of  disposal,  then  to  the  heirs  of 
the  said  Lady  Massy  exclusive  of  those  of  her  husband  :  Find, 
in  answer  to  the  third  question,  tha^  the  said  trustees  are  neither 
bound  nor  entitled  to  retain  the  said  legacy  during  the  said 
Lady  Massy*s  life,  nor  to  invest  the  proceeds  of  the  said  legacy 
in  securities  taken  in  name  of  themselves  or  other  persons,  as 
trustees  for  behoof  of  the  said  Lady  Massy  in  liferent  for  her 
liferent  use  allenarly,  and  her  issue  in  fee :  Find  no  expenses 
due  to  either  party,  and  decern." 

For  the  First  PaHy,  Solicitor-General  Clark,  Q.C.,  Marshall ; 
Russell  and  ^icolson,  C.S.  Agents. — For  the  Second  Party, 
Watson,  Moirhead;  Alexander  Stevenson,  W.S.  Agent. — B. 
Clerk.  H.J. 


December  9,  1872. 
teind  court. 
Mrs.  Agnes  Loudon  or  McNeill  and  Others  (M'Neiirs 
Trustees),  Pursuers,  v.  Her  Majesty's   Officers  op 
State  and  the  Rev.  Colin  Campbell,  Minister  of  Eii- 
ninver  and  Kilmelford,  Defenders. 

Teinds — Valuation — Process— Reduction — Where  a  summons 
erroneously  concluded  for  approbation  of  the  sub-valuation  of 
one  portion  of  the  pursuers'  land  valued,  as  though  it  applied 
to  the  whole  of  said  lands,  and  decree  passed  in  absence — Held 

>  that  the  decree  was  not  one  causa  cognita^  and  that  the  pur- 
suers werenot  barred  from  reducing  it  on  the  ground  that  it  was 
to  their  prejudice,  and  had  proceeded  without  warrant. 

Teinds — Valuation — Rental  Bolls — Consent  of  Titular  and  Heri' 
tors— Held,  in  accordance  with  Harrison  Ainslie  and  Company, 
June  6,  1869,  infra,  p.  134,  that  the  consent  of  the  minister, 
who  was  titular  of  three-fourths  of  the  teind  of  a  parish, 
and  tacksman  of  the  remaining  fourth,  was  sufficient  to 
warrant  the  sub-commissioners  in  giving  effect  to  a  valuation 
by  **  rental  bolls,"  though  the  bishop,  who  was  titular  of  the 
said  remaining  fourth,  was  not  directly  represented. 

The  pursuers  of  this  action  of  reduction  and  approba- 
tion, Mrs.  Agnes  Loudon  or  McNeill,  widow  of  John 
McNeill  of  Ardnacross  and  Glenmore,  and  the  Rev. 
Hector  McNeill,  now  of  Ardnacross,  along  with  the 
deceased  Alexander  M'Neill  of  Bordlands,  as  trustees  and 
trust-disponees  of  the  said  John  McNeill,  were  proprietors 
of  the  lands  of  Camusnanesran  or  upper  and  nether 
Camus ;  of  the  portions  of  the  lands  of  Melford  called 
respectively  Tullich,  Do  wage,  Glenmore,  Ardcloisk,  Glen-^ 
beg,  and  Barbea ;  of  the  lands  of  Kilmelford ;  of  the 
lands  of  Duchray ;  and  of  the  superiority  of  Heisker 
Island. 

''CoND.  4.  The  Sub-Commissioners  appointed  for  valuing  the 
stock  and  teind  of  the  lands  within  the  presbytery  of  Argyll, 
by  their  report  dated  1629.  found  and  declared  that 

the  several  lands  and  teinds  in  the  parishes  there  enumerated 
were  of  the  values  there  mentioned,  and  particularly  that  the 
lands  therein  written,  lying  within  the  said  parish  of  Kilmel- 
ford, had  paid  in  time  bygone,  and  then  were  worth  and  might 
pay  for  the  parsonage  and  great  teind  thereof,  as  a  constant  rent 
yearly  in  time  coming,  tlie  particular  rentalled  teind  bolls  there- 
inafter specified,  and  that  the  vicarage  broks  and  small  teinds 
of  the  same  had  been  taken  up  sometimes  ipsa  corpora  and 
sometimes  in  a.small  silver  rental,  and  were  worth  and  might  pay 
as  a  constant  rent  yearly  thereafter  the  particular  sums  of  money 
therein  under  written,  and,  inter\aUa,  *  The  Landes  of  Glenmoir 
Glenbeig  Barbe  Duag  tulliche  Over  and  Nethir  Camess  wt  the 
pertinnentis  of  personage  and  great  teynd  the  noumber  of 
twentie  thrie  bolli^  meidl  and  for  vicarage  and  small  teyndea 
yrof  threttie  pnndin  money.'  \The  I^des  of  Kilmelphoirl 
perteining  to  the  said  Mr.  Colin  Campbell  of  personage  teynd 
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thrie  bollU  meall  and  for  the  vicarage  brokia  and  unall  ieyndea 
thereof  ffyiftie  sex  shillingB  money.* 

In  conseqnence  of  a  process  of  augmentation,  modifica- 
tion, and  locality  being  brought  in  1862  by  the  minister  of 
the  united  parishes  of  Kilninver  and  Kilmelfort,  in  which  it 
was  proposed  to  depart  from  the  report  of  the  sub-commiB- 
sioners,  which  had  previously  been  the  basis  of  all  locali- 
ties, the  pursuers  and  the  said  deceased  Alexander  llirNeill, 
as  trustees  foresaid,  found  it  necessary  to  raise  before  the 
Ix#rds  Commissioners  for  Teinds  an  action  for  approbation 
of  the  valuation  contained  in  the  report  of  the  sub-com- 
missioners above  narrated. 

In  this  action  they  set  forth  that  they  were  proprietors 
of  the  lands  of  Upper  and  Nether  Camus,  Tulliche, 
Dowage,  Glcnmore,  Ardcloisk,  Glenbeg,  and  Barbea; 
and  of  the  lands  of  Eilioelford,  of  the  lands  of  Duchray  ; 
and  of  the  superiority  of  Heisker  Island,  all  as  above 
mentioned,  but  by  an  error  they  asked  that  the  sub- 
valuation  of  "Glenmoii',  Glenbeg,  Barbe,  Duag,  Tulliche, 
and  Over  and  Nether  Camus,  with  the  pertinents/' 
should  be  applied  to  the  whole  of  said  lands  and  approved 
as  the  valuation  of  the  same.  Decree  in  absence  was 
pronounced  in  this  action  on  4th  July  1870. 

The  pursuers  in  the  present  action  now  stated — 

"Ck>N~D.  11.  The  effect  of  this  decree  was  to  make  the  valuation 
of  the  teinds  of  the  lands  of  Glenmore,  Glenbeg,  Barbe,  Duag, 
Tulliche,  and  Over  and  Nether  Camess,  with  the  pertinents,  apply 
not  only  to  those  lands,  but  also  to  the  lands  of  Kilmelford, 
Ardcloisk,  Duchray,  and  Heisker  Island.  The  teinds  of  the 
lands  of  Kilmelford  were  separately  valued  by  said  report,  and 
the  lands  of  Ardcloisk  and  Duchray  and  Heisker  Island  were 
not  mentioned  in  it.  The  decree  was  thus  erroneous,  and  dis- 
conform  to  the  grounds  upon  which  it  proceeded,  and  to  the 
report  of  the  valuation  by  the  Sub-commissioners,  and  was  un- 
authorized, and  was  to  the  hurt  and  prejudice  of  the  pursuers." 

On  the  mistake  which  had  been  made  being  discovered, 
the  pursuers  proposed  to  set  the  matter  right,*'  without 
prejudice  to  the  decree  of  approbation,"  by  bringing  a 
supplementary  action  of  approbation.  The  Court,  however, 
intimated  an  opinion  that  a  reduction  was  necessary,  and 
accordingly  this  action  was  dismissed.  The  pursuers 
therefore  stated — 

**  CoxD.  12.  In  these  circumstances,  it  had  become  necessary  to 
raise  the  present  action  in  order  to  have  the  said  decree  reduced 
and  set  aside,  and  to  have  the  valuation  of  the  several  lands 
contained  in  the  report  of  the  Sub-commissioners  above  set  forth 
ratified  and  approved  of,  in  conformity  with  the  tenor  of  said 
report." 

Pleaded  for  the  pursuers — 

1.  The  decree  in  absence  above  mentioned  being  disconform  to 
the  report  of  the  Sub-commissioners,  upon  which  the  same 
proceeded,  and  being  without  warrant,  the  same  was  null  and 
reducible  at  their  instance.  2.  The  teinds  of  their  said  lands 
of  Glenmore,  Glenbeg,  Barbea,  Dowage,  TuUich,  Over  and 
Nether  Camus,  with  the  pertinents,  and  Kilmelford,  having 
been  valued  by  the  Sub-Commissioners,  conform  to  their  report 
libelled,  they  were  entitled  to  have  the  said  valuation  ratted 
and  approved. 

Pleaded  for  the'defenders — 

2.  No  relevant  or  sufficient  ground  for  reducing  the  said 
valuation  was  set  forth  by  the  pursuers,  at  least  none  was  stated 
which  could  warrant  the  Lords  Commissioners  for  Teinds  in 
reducing  the  same.  3.  The  said  decree  of  valuation  having 
been  pronoimced  by  the  Lords  Commissioners  for  Teinds  causa 
eognita,  at  the  request  of  the  pursuers,  and  in  conformity  with 
the  conclusions  of  their  own  summons,  the  same  was  a  decree 
in  faro  quoad  them  ;  and  they  could  not  now  seek  or  obtain  its 
reduction  on  the  ground  of  the  alleged  error  condescended  on. 
7.  As  the  Bishop  of  Argyll  was  not  called,  or  a  party,  to  the 
proceedings  before  the  Sub-commiasioneni ;  acd  farther,  and  in 
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particular,  aa  the  valuation  of  the  pnmiera'  lands  was,  ss  mn- 
tioned  in  the  said  report,  without  the  oonaent  of  the  Biiko^ 
the  same  had  been  and  was  invalid,  and  ooold  not  be  i^ 
proved  of. 

Parties  were  first  heard  on  the  conclusions  for  re- 
duction. 

At  advising — 

Lord  pRBsn>K!rr. — ^We  have  now  to  diapoae  of  the  redaetin 
conclusions  of  the  summons.  The  object  of  the  reduction  ii  to 
set  aside  a  decree  of  approbation  of  a  sub-valoation  obtained  ■ 
1866,  on  the  ground  that  it  contains  an  error  fatal  to  its  TilidHy 
the  decree  of  approbation  being  disconform  to  the  report  of  lb 
Sub-commisioners,  on  which  it  bears  to  proceed. 

The  pursuers  are  possessed  of  two  different  parcels  of  Imdii 
the  parish,  which,  for  shortness,  may  be  deacribed  by  the  ksdiif 
names  of  Glenmore  and  Kilmelford.  The  teinds  of  Glum—i 
were  valued  by  the  Sub-commissionen  at  23  boUs  of  neilai 
£30  Scots  money.  The  teinds  of  Kilmelford  were  valued  at  I 
boUs  of  meal  and  £2,  16s.  Scots  money,  thus  making  a  itti 
valuation  of  26  bolls  of  meal  and  £32,  ids.  Scots  money. 

The  summons  of  approbation  raiaed  by  the  parsnen  it  lUi 
set  out  the  report  of  the  Sub-commissioners,  bat  onfortaali^ 
they  committed  this  mistake.     The  summons  set  out  thm  tn 
sets  of  lands,  and  concluded  that  the  teinds  should  be  itimii 
23  bolls  of  meal  and  £30  Scots  of  money,  omitting  to  notinfltf 
this  was  the  valuation,  not  of  the  whole  lands,  but  cdytlikt 
part  which  I  have  called  Glenmore.     But  aa  the  wbokkl 
were  set  forth  in  the  summons,  the  decree  of  approbatiaiair 
the  valuation  applicable  not  only  to  Glenmore  but  toKibdU 

Such  is  the  mistake  committed.  It  is  said  in  oondaiondw 
1 1,  and  said  truly, — **The  effect  of  this  decree  was  to  mtaii 
valuation  of  the  teinds  of  the  lands  of  Glenmore,  Glenbeg  kH 
Duag,  Tulliche,  and  Over  and  Nether  Camess,  with  the  pntiHrit 
apply  not  only  to  those  lands,  but  also  to  the  lands  of  KihsH 
Aitlcloisk,  Duchray,  and  Heisker  Island.  The  tdndi  of  tkilifc 
of  Kilmelford  are  separately  valued  by  said  report*  sad  ikkk 
of  Ardcloisk  and  Duchray  and  Heisker  Island  are  not  ■■£■( 
in  it.  The  decree  was  thus  erroneous,  and  disoonfonliii 
grounds  upon  which  it  proceeded,  and  to  the  report  of  Aifih» 
tion  by  the  Sub-commissioners,  and  was  anaathori»d,tfiMli 
the  hurt  and  prejudice  of  the  pursuers.*' 

The  defender  seems  to  contend  that  the  decree  wis  not  1i^ 
prejudice  of  the  pursuers,  because  it  valued  the  lindiAl* 
than  the  valuation  contained  in  the  report  by  the  SulKflii^    i^,.  ^, 
sioners,  and,  therefore,  instead  of  being  to  the  prejodia  i^ 
pursuers,  was  in  their  favour.     But  the  prejudice  to  the  fa^ 
was  very  distinctly  developed  in  a  previona  prooesi,  it » 
they  proposed,  **  without  prejudice  to  the  decree  of  appnMi^ 
to  set  the  matter  right  by  having  the  valuation  of  tiiehifc' 
Kilmelford  brought  in  as  an  afldition.     The  present  y^ 
then  contended  that  it  was  impossible  to  set  the  >b>^4| 
without  a  reduction.     We  intimated  the  same,  and  aoeorfv 
the  pursuers  consented  to  have  the  action  diamissBd,  td^ 
brought  the  present  action   of  reduction.     Now,  tbediM 
says  that  the  reduction  cannot  be  obtained,  that*  inihsc^* 
error  is  irremediable  ;  and  that,  by  this  miatake,  the  pii*f 
have  lost  the  benetit  of  the  sub-valuation.     His  plei osis 
point  is — '*  The  said  decree  of  valuation  having  been  piunuBjJ 
by  the  Lords  Commissioners  for  Teinds,  caaw  eoyiifCi^* 
request  of  the  pursuers,  and  in  conformity  with  the  toial** 
of  their  own  summons,  the  same  is  a  decree  m/oro  7iioodtt*j 
and  they  cannot  now  seek  or  obtain  its  reduction  on  thef^i*^ 
of  the  alleged  error  condescended  on. "     One  cannot  read  t^^ 
without  having  it  suggested  to  one's  mind  whether  thii  ^^U* 
has  any  legitimate  interest  to  maintain  thia  plea,  or  to  idm 
this  action  at  all.     But  it  is  needless  to  go  on  this.    IhB*^ 
is  an  error  committed  in  the  framing  of  the  summooi  ^7^ 
pursuers.     The  decree  was  not  one  eaiua  cognita.    It  pn^*'* 
as  a  matter  of  course,  for  there  was  no  one  to  object    It«^ 
be  a  very  strong  thing  if  an  error  of  thia  sort  could  lOtH 
rectified  in  any  way.     We  are  told  that  in  oaaes  where  Ab^ 
have  pronounced  a  decree  against  the  pnnaer  in  the  ahonci* 
the  defender  this  is  a  decree   tn  foro  as  against  Uie  poM* 
But  the  present  is  not  a  decree  against  the  pnisner.   ft>* 
decree  of  his  own  seeking.     I  have  no  dii&ciil^  in  advinag  J** 
Lordships  to  give  effect  to  the  conclusions  of  rsdoetioB. 
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Judges  concurred, 
ere  then  heard  on  the  conclusions  for  appro- 

)r  the  defender — 

ion  was  by  rental  holla,  which  could  not  be  adopted 
isent  of  iJl  the  parties.  The  Bishop  of  Argyll, 
lar  of  one-fourth  of  the  teinds,  was  not  a  party  to 

r  the  pursuers — 

)*8  interest  in  the  teinds  was  sufiBciently  represented 
)n  of  the  parish,  who  was  titular  of  three-fourths 
and  tacksman  of  the  Bishop's  fourth.  Pleas  sub- 
entical  with  the  defender's  had  been  repelled 
rt  in  regard  to  another  portion  of  this  same 
Harrison  Ainslie  and  Co.  v.  OfBceis  of  State,  6th 
i/ra,  p.  134. 

ag— 

siDENT. — The  objection  now  taken  to  this  report 
WBB  not  competent  for  the  Sub-commissioners 
t  to  the  whole  rental  bolls,  except  by  consent 
TOTS  and  titulars,  and  that  it  is  demonstrated 
the  report  itself  that  such  consent  was  not 
if  that  should  be  made  out  it  would  be  un- 
good  defence  to  this  summons  of  approbation, 
ist  examine  the  report  with  some  minuteness, 
.d  declares  that  the  landes  underwrettin  perteining 
[les  afterspeit  within  the  said  parochyne  of  Kilmel- 
yed  in  tyme  bygane,  payes  pntly  ar  woirth  and 
iie  p'sonage  and  great  teynd  therof  as  ane  constant 
a  tyme  coming  the  particulare  rentaUed  teynd 
eit  and  that  the  vicarage  broks  and  small  tynds  of 
ive  beine  takine  up  sometymes  ipsa  corpora  and 
I  a  small  silver  rentall  and  ar  woirth  and  may  pay 
rent  yeerlie  heirefter  the  particulare  soumes  of 
wrettine  as  is  speciallie  and  particularlie  after  men- 
.  .  .  The  landes  of  glenmoir  glenbeig  barbe  Duag 
and  nethir  Gamess  w*  the  pertinentis  of  f>erson- 
;  teynd  the  noumber  of  twentie  thrie  bollis  meall, 
ige  and  small  teyndes  yrof  threttie  pundis  money.** 
the  ground  of  judgment — "Because  the  foirsaides 
i  great  teyndes  have  beine  rentalled  as  is  befoir 
samen  rental  in  use  to  be  payed  yeirlie  attor  the 
ie  yeiris  immediately  last  bypast  qh  we  find  to 
ailL**  Here  it  is  important  to  observe  that  the 
>  exact  than  was  required  by  the  Act  1633,  c.  19, 
that  the  preceding  valuation  was  not  merely  *'  near 
att  the  avail. **  Then  comes  the  course  of  procedure 
us  the  said  Archbald  Lord  Lome  patroun  of  the 
Kilmelphoirt  and  the  said  Mr.  Colline  Campbell 
car  yrof  and  titular  of  thrie  qrteris.  of  the  teyndis 
appertaining  to  the  said  buck  patronage  and  tacks 
ssessor  of  the  fourt.  qrter  of  the  samen  teyndes 
schops  quarter,  and  the  saids  personnes  heritoris 
compeirit  all  personallie  befoir  us  quha  and  ilk  ane 
lescendeit  and  aggreit  to  ye  foirsaids  rentalled 
or  the  saides  personage  and  great  teyndes  except 
Campbell  of  Kendmoir  and  because  we  took  trew 
-ormaoune  anent  the  sowmes  gerss  and  holding  of 
idis  and  alse  because  the  saides  heritouris  were 
1  to  have  cupeirit  befoire  us  at  ane  certaine  day 
and  seine  the  saids  vicarage  and  small  teyndes 
iner  abovewrettioe.**  Now,  we  have  here  repre- 
\  first  place,  the  heritors,  except  Mr.  Neil  Campbell, 
;  to  this  system  of  valuation,  and,  in  the  second 
rson  of  the  parish,  who  was  titular  of  the  teinds, 
orth  thereof,  which  belonged  to  his  bishop.  Now 
t  because  the  bishop  was  not  called,  and  did  not 
tnlarity  was  not  fully  represented,  and  that  without 
msent  of  everybody  interested  as  titular  this  system 
wu  not  justified  by  the  terms  of  the  report. 
ik  it  would  be  sufficient  for  the  decision  of  this  case 
niton  Ainslie  &  Co.,  which  is  a  judgment  directly 
letween  an  heritor  and  the  present  titular  of  his 
there  held  that  this  was  a  good  valuation  by  rental 


bolls.  But  I  am  unwilling  to  seem  to  attach  to3  great  import- 
ance to  that  decision,  although  1  believe  there  are  no  less  than 
four  Judges  present  who  concurred  in  it.  I  think  it  was  well 
decided.  It  seems  to  me  that  the  titularity  of  this  parish  was 
sufficiently  renresented.  The  interest  of  the  minister  as  parson 
was  precisely  of  the  same  kind  as  that  of  the  bishop  quoad  his 
fourth  part.  It  is  not  to  be  supposed  that  there  was  a  division 
of  the  lands  among  the  titulars,  they  really  held  a  pro  indiviso 
right  to  the  teinds  of  the  whole  parish ;  their  rights  were  identical 
except  in  extent,  for  the  parson  here  was  interested  as  titular 
to  the  extent  of  three-fourths,  while  the  bishop  had  the  same 
interest  in  only  one-fourth,  so  that  it  was  not  unreasonable,  in 
the  Sub-commissioners  being  satisfied  with  the  parson*s  consent, 
particularly  as  he  in  point  of  fact  possessed  and  drew  the  teind 
beloDging  to  the  bishop  in  the  shape  of  rental  bolls,  and  was 
himsdUf  quite  satisfied.  I  think  it  would  be  unfortunate  if,  this 
report  having  been  acted  on  for  so  many  years,  the  bishop 
should  not  be  now  held  to  have  acquiesced. 

Lord  BxNHOiics.— In  no  legal  sense  can  it  be  said  that  the 
defender  has  an  interest  to  oppose  the  reduction.  I  can  see 
that  he  has  an  actual  though  an  illegitimate  object,  an  interest 
which  however  we  cannot  recognise  or  support.  His  object  is 
to  prevent  the  pursuers  getting  the  due  benefit  of  their  sub- 
valuation.  He  says  that  there  shall  be  no  remedy  for  the  error 
which  has  been  fallen  into  in  the  action  of  approbation  :  that, 
in  short,  the  mistake  affords  a  sort  of  jus  qucesitum  to  him 
although  he  was  no  party  to  the  process  of  approbation.  The 
Court  cannot  give  effect  to  this  contention.  A  proper  mode  has 
been  followed  for  rectifying  the  mistake^  and  the  defender  has 
no  legitimate  mterest  to  oppose  it 

The  other  Judges  concurred. 

The  following  interlocutor  was  prououncee : — 

**  Sustain  the  reasons  of  reduction,  and  decern  in  the  redac- 
tion accordingly  :  Farther,  in  the  approbation  find,  decern,  and 
declare  in  terms  of  the  conclusions  of  the  libel  in  all  respects, 
and  find  expenses  due  to  the  pursuer,  occasioned  by  the  defences, 
from  the  date  thereof  down  to  the  28th  October  last :  Appoint 
an  account  thereof  to  be  lodged,  and  remit,*'  etc. 

AcL  Pattison,  Wati^pp ;  T.  and  R  B.  Ranken,  W.S.  Agents.-^ 
AU.  Duncan  ;  M*Neill  and  Sime,  W.S.  AgerUs.^Teind  Clerk. 

ILJ. 


December  9,  1872.* 

FIRST  DIVISIOy. 

McNeill's  Trustees  v,  Campbell. 
Teinds — Interim  Locality^Stipend — Act  of  Sederunt,  1809,  sect, 
5— Process— Suspension, 

For  the  circumstances  vide  supra,  p.  131. 

The  error  in  the  original  summons  of  approbation  of  9th 
Oct.  1866  having  been  discovered,  the  decree  of  appro- 
bation of  4th  July  1870  was  treated  as  inept,  and  the 
Lord  Ordinary  (Gifford)  refused  to  allow  Mr.  M'NeilPs  trus- 
tees to  surrender  on  their  alleged  valuation.  A  charge  upon 
the  interim  locality  having  been  threatened  by  the 
minister,  Mr,  Gainpbell,  they  suspended  on  the  ground 
that  they  were  asked  to  pay  mnch  more  than  the  true 
amount  of  their  teind,  as  determined  by  the  valuation 
of  the  Sub-commissioners  in  1629  ;  that  they  had  them- 
selves raised  an  action  of  reduction  of  the  erroneous  decree 
of  approbation  of  1870,  and  of  approbation  of  new  of  the 
sub-valuation,  They  further  offered  to  consign,  and  find 
caution  for  expenses  pending  the  issue  of  that  process. 

The  Court  refused  the  note,  holding  that  the  general 
rule  founded  on  the  5th  section  of  Act  of  Sederunt  1809  was 
that  the  minister  is  entitled  to  immediate  payment  under  the 
interim  scheme  of  locality,  until  the  final  scheme  is  ad- 
insted ;  that  the  cases  of  McCartney  v,  Campbell,  4th  March 
1817,  F.C.  and  Oswald  v.  Martin,  21st  ituv.  1835,  anU^ 

•  Decided  May  80, 1872. 
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vol.  viii.  p.  309,  were  decided  under  special  circnmstances 
and  that  the  fact  that  the  saspendens  had  obtained  an 
erroneous  and  inoperative  decree  of  valuation,  and  were  in 
the  course  of  endeavouring  to  obtain  a  new  one,  intro- 
duced no  exception  to  the  general  rule. 

Act.  Pattison,  Watson ;  T.  and  R.  R  Ranken,  W.S.  Agents. 
^Alt,  Millar,  Q.C.,  Duncan;  M*Xeill  and  Sime,  W.S.  Agents, 

H.J. 


December  9,  1872.* 

TEIND  COURT. 

Harbison  Ainslie  and  Co.,  Pursuers^  v.  Her  Majesty's 

Officers  of  State,  Defenders, 

Teinds — Valuation — Rental  Bolls — Consent  of  Titular  and  Heri- 
tors— Held — that  it  was  no  objection  to  the  approhation  of  a 
sub- valuation,  'which  had  heen  made  by  "rental  bolls,"  that 
the  heritor  whose  lands  were  so  valued  was  not  proved  to 
have  consented ;  or  that  the  minister,  who  was  titular  of 
three-fourths  of  the  teind  of  the  parish  and  tacksman  of  the  re- 
maining fourth,  being  present  and  consenting,  the  bishop  who 
was  titular  of  the  said  remaining  fourth  was  not  directly 
represented. 

This  was  an  action  of  approbation  of  a  sub-valuation 
of  the  teinds  of  the  lands  of  Eenmore  and  others,  in  the 
parish  of  Eilmelford  and  shire  of  Argyll,  brought  by  Har- 
rison Ainslie  and  Co.,  the  proprietors  of  the  said  lands  of 
Kenmore.  The  report  of  the  Sub-commissioners  ap- 
pointed for  valuing  the  stock  and  teind  of  the  lands  within 
the  presbytery  of  Argyll  was  dated  1629,  and  the  teinds 
of  the  lands  of  Kenmore  were  therein  valued  by  rental 
bolls.  At  the  date  of  this  valuation  the  Bishop  of  Argyll 
and  the  Isles  was  titular  of  one-fourth  of  the  teinds  of  the 
parish,  and  the  Crown  had  since  acquired  his  right 

The  Officers  of  State  opposed  the  approbation  and 
pleaded — 

1.  The  report  of  the  Suh-commissioners,  founded  on,  was  in- 
valid and  ineffectual,  in  respect  that  neither  the  heritor,  to 
whom  the  lands  of  Kenmore  and  others  belonged,  nor  the  titu- 
lar, consented  to  the  valuation  of  the  lands,  according  to  the 
rental  holls  in  use  to  be  paid. 

2.  The  said  report  was  invalid  and  ineffectual,  in  respect  the 
Bishop  of  Argyll  and  the  Isles,  titular  of  one-fourth  of  the 
teinds,  was  not  called  as  a  party  to  the  process. 

Authorities  referred  to  : — Pringle  v.  Officers  of  State,  1770,  M. 
15754;  Thomson  v.  The  Common  Agent  in  the  Locality  of 
Moneidie,  18th  June  1834,  ant^^  vol  vi.  p.  423. 

I  At  advising — 

Lord  President. — There  are  two  pleas  upon  which  we  have 
now  to  decide.  These  are  the  first  and  second  pleas  stated 
for  the  Officers  of  State  in  the  paper  which  is  dated  13th  March 
1866.  They  involve  the  proposition  that  the  report  of  the 
Sub-Commissioners  is  invalid,  because,  while  it  professes 
to  give  the  valuation  of  the  teinds  according  to  rental  bolls 
in  use  to  be  paid,  it  does  not  bear  to  proceed  upon  the  consent 
of  the  titular  and  the  heritor,  and  because  the  Bishop  of  Argyll, 
who  was  titular  of  one-fourth  of  the  teinds,  was  not  called. 
Now,  the  part  of  the  Sub-Commission  which  directs  effect  to  be 
given  to  rental  bolls,  is  a  little  awkwardly  expressed,  '*  and  which 
rental  of  teinds  by  the  space  of  fourtie  years  in  victuall  near- 
hand  the  just  availe  both  parties  agree,  and  none  oppose 
against  the  samen.'*  The  construction  which  the  Officers  of 
State  put  upon  this  is,  that  it  is  not  competent  to  give  effect  to 
m  practice  of  paying  by  rental  bolls,  unless  there  be  a  positive 
agreement  by  all  parties.  I  think  this  is  too  strict,  and  that 
the  other  clauses  of  the  commission  have  not  been  subjected  to 
the  same  strictness  of  construction.  If  there  has  been  an  agree- 
ment by  the  parties  truly  interested,  that  is  sufficient.  The  silence 
of  one  of  the  heritors  will  not  render  the  valuation  ineffectual  after 

*  Decided  June  6,  1869. 


it  has  been  allowed  to  stand  for  •  long  time.  The  Sab-ra 
missioners  report  that  40  bolls  are  the  actual  value  of  the  teii 
"  as  it  now  stands  ; "  and  further,  that  the  patron  and  Go 
Campbell,  the  parson  who  had  right  as  titular  to  three-fouzl 
of  the  teinds  and  to  the  other  fourth  aa  tacksman,  and  1 
heritors  with  the  sole  exception  of  Neil  Campbell  of  Kcndm 
agreed  to  the  valuation.  They  were  all  of  one  mind  that  401m 
represented  the  true  value  of  the  teioda.  Now»  I  tfaiak 
would  be  a  bold  thing  to  say  that  this  was  not  a  rtluk 
which  could  be  approved  by  the  High  Commiasion.  It  vo 
not  have  been  a  sufficient  objection  that  Mr.  Campbell  did : 
consent,  if  the  approbation  had  been  brought  immediil 
after  the  valuation  was  made.  The  differenoe  that  it  has 
been  presented  till  after  a  long  time  makes  it  •  woise  objseli 
I  think,  therefore,  that  it  is  bad  on  the  face  of  it,  and  aflb 
no  good  ground  for  refusing  to  approve  of  the  sub-valvli 
The  absence  of  the  titular,  or  rather  of  the  owner  of  a  partial 
the  titularity,  for  it  is  only  one-fourth  of  the  teinds  whick  « 
held  by  the  bishop,  is  the  other  objection.  Now,  I  do  not  b 
that  it  is  necessary  for  us  to  decide  that  •  valuation  by  SuIki 
missioners  may  be  good  althongh  the  titular  be  not  apaity ;  fkn 
I  may  state  that  1  think  it  has  already  been  decided  by  thee 
of  Thomson.  The  case  of  Pringle  is  a  still  higher  antbori^ 
the  same  effect.  Here  it  is  impossible  to  say  that  the  titds 
not  represented.  The  mere  formal  citation  is  not  reqiiv 
The  interest  of  the  titular — that  is,  all  his  interest  in  the  !■ 
— was  fully  represented  by  the  parson,  who  had  the  Mb : 
terest  in  three-fourths,  and  was  tacksman  of  the  ram 
fourth,  and  so  bad  the  beneficial  interest  in  the  whole.  1) 
ceedings  before  the  Sub-commissioners  are  not  to  be  tieitod 
strictly  as  those  of  a  court  of  law.  The 
were  not  lawyers,  but  county  gentlemen,  who  were 
account  of  their  knowledge  of  county  matters.  It 
inconsistent  with  the  way  in  which  sub-valuations  havt  ta 
treated  to  require  formal  regularity.  I  am  therefore  of  ofii 
that  both  these  pleas  should  be  repelled. 

Lord  Deas.— I  concur.  There  was  here  a  snhstantiil  i^ 
ment  Mr.  Neil  Campbell  made  no  objection  to  adifiit 
the  valuation  when  he  thought  it  for  his  interest  to  db  M 
As  to  the  other  plea,  that  the  titular  was  not  called,  list^ 
know  that  we  have  any  good  ground  for  holding  that  ktM 
not  called.  We  only  know  that  he  was  not  pASwai  JW 
he  was  substantially  represented,  and  I  therefoie  tUakM 
both  pleas  should  be  repelled. 

The  other  Judges  concurred. 

Act.  Clark,  H.  J.  Moncreiff ;  Macallan  and  ChaDeeDor,WiJ 
Agents. — Alt.  Solicitor-General  (Young),  Kinnear;  W.  If 
Sands,  W.S.  AgenL— Teind  Clerk.  W 


December  10,  1872. 
sboond  division. 
Alexander  George  Pirie,  Pursuer j  v.  Fbahcd  Loa 
PiKiE,  Defender. 

Obligation — Condition — Debtor  and  Creditor — ^Where  t  rtjj 
conferred  subject  to  a  condition,  the  condition  mini  te"'_ 
as  fulfilled  where  the  party  who  has  the  sole  hitoc^hlli 
not  being  fulfilled,  by  his  Toluntary  act  and  iakiAi^ 
renders  it  impossible  of  fulfilment.  ^ 

A  testator  left  two  sons,  the  younger  of  whom  owed  kia* 
sum  of  £24,000,  for  which  he  had  granted  his  boii  f 
left  his  elder  son  his  sole  executor  and  residoaiy  kp^j 
consequence  of  which  he  became  the  creditor  in  hii  Iv^'^ 
bond  for  £24,000.  But  with  r^rd  to  the  aid  W> 
settlement  contained  a  clause  providing  that  on  intewi^^ 
paid  regularly,  and  in  the  event  of  his  eldest  loo  '^ 
alive  being  throughout  a  director  '*  of  the  fiim  of  A.  F>^ 
Sons,  in  which  the  testator  and  his  sons  were  priocilMlf^ 
ners,  his  younger  son  shonld  *'  have  right  to  ninn  i^ 
paying  up"  the  same,  to  the  extent  of  £16,000  ^^ 
for  a  period  of  eight  years  after  his  death,  or  tf  j* 
December  1879  if  that  were  later.  Interert  was  rqfM 
paid  after  the  father^s  death,  by  the  yoonger  to  ih«  ^ 
brother,  but  before  the  expiiy  of  the  time  fizfld  bf  »* 
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elder  Toluntarily  resigned  his  position  as  director 
and  Sons,  avowedly  with  no  other  intention  than 
his  power  of  calling  up  the  sum  in  his  brother*8 

>rdance  with  the  above  principle,  that  as  specific 
of  the  condition  contained  in  the  father*s  settle- 
>een  prevented  by  his  own  voluntary  act,  the  elder 
ound  upon  the  failure  of  the  condition  to  the  effect 
ig  his  ordinary  right  as  creditor  of  calling  up  the 
ned  in  the  younger  brother^s  bond. 

and  defender  in  this  action  were,  along  with 
the  late  Mr.  Francis  Pine,  partners  in  the  firm 
r  Pirio  and  Sons,  paper-makers  in  Aberdeen, 
as  remodelled  in  the  year  1868  with  a  view  of  i 
sred  as  a  Limited  Liability  Company.  Under 
of  association  then  adopted  by  the  existing 
the  old  firm,  the  capital  of  the  company  was 

conBist  of  £360,000  in  7200  shares  of  £50 
bese  the  late  Mr.  Francis  Pirie  held  1500,  the 
10,  and  the  defender  900,  the  book- value  of 

ISs.  4d.  per  share  being  held  as  paid  up,  was 
£62,500,    £50,000,    and    £37,500.     The 
ver  was  registered  as  limited,  but  its  business 
)  be   carried  on  in   terms  of  the   articles  of 
;hen  entered  into,  the  existing  partners  of  the  | 
ig  constituted  directors  of  the  new  company. 
:o  pay  up  to  the  company  the  value  of  his  900  ' 
iefender,  Francis  Logic  Pirie,  borrowed  from 
1  1864  the  sum  of  £21,000,  and  in  1868  a  i 
of  £3000,  in  respect  of  which  sums,  amounting 
£24,000,  he  on  13th  March  1868  granted  a 

said  father.  The  interest  stipulated  in  the 
ras  at  the  rate  of  six  per  cent.  |>er  annum, 
te  with  the  said  bond  a  separate  agreement 

into  between  the  defender  and  his  father,  the 
is  Pirie,  containing  the  following  clauses 
ie  absolute  terms  of  the  bond,  to  the  effect : — 
rhat  the  said  Francis  Logie  Pirie,  notwithstanding 

the  said  articles  of  agreement,  shall,  until  the 
the  3l8t  day  of  December  1871,  on  drawing  his 
profits  of  the  said  copartnery  or  company,  yearly 
le  just  and  equal  half  thereof  to  the  said  Francis 

the  said  Francis  Pirie*s,  sole  and  absolute  use  and 
that,  on  and  after  the  said  Slst  day  of  December 
the  death  of  the  said  Francis  Pirie  at  any  time 
st  day  of  December  187 1*  the  said  Francis  Logie 
kve  the  sole  and  absolute  property  and  control  of 
,  business,  or  shares  standing  in  his  name  in  the 
said  copartnery  or  company  of  Alexander  Pirie  and 
lexander  Pirie  and  Sons  (l^ited),  as  the  case  may 
'n  absolute  use  and  behoof  :  Third,  that  till  the  31st 
smber  1871  the  said  Francis  Logie  Pirie  shall 
the  31st  day  of  December  in  each  year,  commencing 
day  of  December  1868  for  the  year  then  ended, 
ut  of  the  said  sum  of  £24,000  sterling  remains 
r  one-fourth  part  of  the  profits  of  3/24th  parts,  or 
!8,  as  the  case  may  be,  of  the  said  business  of  the 
sry  or  company,  towards  payment  thereof,  if  and 
id  to  do  so  in  writing  by  the  said  Francis  Pirie, 
lole  sums  in  said  bond,  principal,  interest,  and 
ncurred,  are  paid  :  Fourth,  That  so  long  as  the  said 
3  Pirie  shall  regularly  apply  one-fourth  of  the  share 

of  the  said  copartnery  or  company  standing  in  his 
books  of  the  said  firm  annually  at  the  31st  day  of 
I  aforesaid,  towards  payment  of  the  sums  in  said 

the  said  Francis  Pirie,  or  others  in  right  of  said 

time,  if  and  when  required  as  aforesaid,  and  also 
f  the  whole  interest  due  thereon,  in  terms  of  said 
1  not  be  lawful  for  the  said  Francis  Pirie,  or  others 
notwithstanding  the  terms  of  said  bond,  until  the 
y  of  December  1871|  to  demand  payment  of  any 
I  under  the  lame,  from  the  said  Francis  Logie 


Interest  was  regularly  paid  by  the  defender,  but  no 
requisition  was  made  in  terms  of  clause  4  of  this 
agreement,  that  he  should  apply  a  fourth  of  his  profits  from 
the  business  towards  the  extinction  of  the  debt.  Accord- 
ingly at  Ist  August  1870,  when  his  father  died,  the 
whole  sum  of  £24,000  remained  due. 

Mr.  Francis  Pirie,  by  his  trust-disposition  and  settle- 
ment, left  his  elder  son,  the  pursuer,  his  sole  executor  and 
residuary  legatee.  He  had  previously  transferred  to  him 
1200  of  his  own  1500  shares  in  the  company  in  return  for 
a  bond  of  annuity  for  £3850  per  annum,  which  fell  by  his 
death  a  few  days  after  it  was  granted.  Besides  what  he 
had  thus  received  during  his  father's  lifetime,  the  pur- 
suer, in  terms  of  his  father's  settlement,  succeeded,  inter  aUa, 
to  a  bond  granted  by  himself  to  his  father  for  £44,000,  and 
to  his  brother's  bond  for  £24,000.  To  the  defender  on  the 
other  hand  his  father  bequeathed  his  remaining  300  shares 
in  the  company,  the  value  of  which  in  the  books  of  the 
company  was  £12,500,  but  burdened  by  the'condition  that 
he  should  grant  to  his  mother  a  bond  of  annuity  for  £750 
per  annum,  (a  like  bond  of  annuity  for  £750  being  to  be 
granted  by  the  pursuer),  and  with  regard  to  his  debt  of 
£24,000  he  conferred  on  him  the  privilege  contained  in 
the  following  clause  : — 

**  Farther,  in  reference  to  £15,000  sterling  of  the  capital 
contained  in  the  said  Francis  Logie  Pirie^s  personal  bond  to  me, 
dated  13th  and  registered  21st  March  1868,  for  £24,000,  I 
hereby  direct  that  on  interest  being  paid  regularly,  and  in  the 
event  of  my  eldest  son,  the  said  Alexander  George  Pirie,  while 
alive,  being  throughout  a  director  of  the  said  firm  of  Alexander 
Pirie  and  Sons,  or  Alexander  Pirie  and  Sons  (Limited),  the  said 
Francis  Logie  Pirie  may  and  shall  have  right  to  refrain  from 
paying  up  the  said  sum  of  £15,000,  and  that  for  the  period  of 
eight  years  after  my  death,  and  until  the  arrival  of  31st 
December  1879,  if  that  be  later ;  and  I  also  direct  that  the  rate 
of  interest  on  said  bond  from  the  date  of  my  death  shall  be 
5  per  cent  per  annum." 

The  pursuer  was  at  his  father's  death  a  director  of  the 
firm  of  Alexander  Pirie  and  Sons,  which  office  he  held  till 
1 2th  May  1871,  when,  in  virtue  of  article  97  of  the  articles 
of  association  of  the  company,  he  sent  in  written  notice 
of  his  resignation,  with  the  avowed  intention  of  voiding 
the  condition  in  his  father's  will,  and  calling  up  the 
defender's  bond  for  £24,000,  at  3l8t  December  1871,  being 
the  earliest  date  at  which,  in  terms  of  the  separate  agree- 
ment between  the  defender  and  his  father,  it  could  be 
demanded.  The  defender  admitted  his  obligation  to  pay 
£9000  at  that  date,  but  declined  to  pay  the  remaining 
£15,000,  founding  on  the  clause  in  his  favour  in  his  father's 
settlement  The  pursuer  accordingly  raised  this  action 
for  payment  of  the  sum  due  under  the  bond. 

He  pleaded — 

1.  The  defender  having  intimated  that  he  disputed 
his'  right  to  enforce  payment  of  the  bond  libelled  on, 
quoad  £15,000  of  the  capital  sum  therein  contained,  till  31st 
December  1879,  he  was  entitled  to  raise  the  present  action. 
2.  The  terms  of  the  danse  in  the  deed  of  settlement  of  his 
late  father,  as  to  £15,000  of  the  sum  in  the  defender's 
bond,  did  not  in  the  circumstances  entitle  the  defender  to  with- 
hold payment,  or  preclude  him  from  enforcing  payment, 
later  than  31st  December  1871.  3.  According  to  the  construc- 
tion of  the  deeds  he,  as  executor-nominate  of  his  father,  was 
entitled  to  enforce  payment  of  the  bond  as  concluded  for. 

The  defender  pleaded — 

2.  He  was  entitled  to  absolvitor,  in  respect  he  was  entitled, 
under  his  father's  settlement,  to  refrain  from  paying  up  the  said 
sum  of  £15,000  until  3l8t  December  1879.  3.  Thepursner,  having 
resigned  his  position  as  a  director  of  the  said  company,  in  the 
drcumstanoes  and  for  the  reasons  set  forth  in  his,  the  defender's, 
statement,  he  was  not  entitled  to  found  on  said  resignation  to  the 
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effect  of  claiming  payment  of  the  aaid  sum  of  15,000  at  Slat 
December  1871.  4.  SeparcUim,  on  a  soimd  construction  of  the 
Baid  settlement,  the  pursuer's  resignation  of  his  position  as  a 
director  of  the  said  company,  in  the  circumstances  and  for  the 
reasons  above  set  forth,  did  not  deprive  him  of  his  right  to 
refrain  from  paying  up  the  said  sum  of  £15,000  till  31st 
December  1879. 

The  Lord  Ordinary  (Gifford),  on  25th  June  1872,  pro- 
nonnced  the  following  interlocutor  : — 

"  Finds  that,  according  to  the  true  intent  and  meaning  of  the 
mortis  causa  settlement  of  the  late  Mr.  Francis  Pirie,  dated 
26th  March  1870,  the  defender  is  not  bound  hoc  statu,  or  at 
present,  to  pay  to  the  pursuer  the  sum  of  £15,000,  being  part 
of  the  principal  sum  of  £24,000  contained  in  the  defender*s 
personal  bond  to  the  deceased  Francis  Pirie,  dated  13th  March 
1868,  and  to  this  effect  assoilzies  the  defender  from  the  de- 
claratory conclusion  of  the  action,"  etc. 

"Note, — It  is  now  clearly  and  conclusively  established  by 
the  proof  that  the  pursuer  voluntarily  resigned  his  directorship 
in  the  firm  of  Alexander  Pirie  and  Sons  for  the  sole  purpose 
of  enabling  him  to  enforce  payment  from  the  defender  of  the 
£15,000  now  in  question,  and  to  deprive  the  defender  of  his 
right  to  retain  the  sum,  paying  interest  thereon  till  1879. 
The  pursuer  was  not  compelled  to  resign ;  he  did  it  voluntarily. 
He  was  not  induced  to  resign  by  ill  health,  by  any  inability 
to  act,  or  by  any  unpleasantness  arising  between  him  and  his 
partners.  His  sole  purpose  in  resigning  was  to  compel  the 
defender  to  pay  now  the  £15,000  which  the  defender  has  in 
the  firm,  and  which  the  father  of  the  parties  contemplated 
should  remain  in  the  firm  till  1 879,  the  defender  paying  interest 
at  5  per  cent,  thereon.  But  for  this  object  the  pursuer  would 
still  have  been  a  director  of  the  firm,  and  if  he  gets  decree, 
there  is  nothing  to  prevent  him  becoming  next  day  a  director 
again. 

'*  In  the  pursuer's  own  examination  as  a  witness  he  admitted 
that  his  letter  to  his  uncle  of  12th  May  1871  '  correctly  sets 
forth  the  purpose  which  I  had  in  resigning  my  directorship.* 
*  *  The  object  I  had  in  view  in  resigning  was  to 

obtain  money.'  *  *  It  was  expressly  and  exclusively 

for  the  purpose  of  enabling  me  jbo  raise  that  money  that  I 
sent  in  my  resignation.  If  I  had  not  been  pressed  for  money 
at  that  time  I  would  not  have  taken  such  a  step.* 

<«This  evidence  is  quite  fair  and  candid.  It  was  given 
frankly  and  without  the  least  hesitation,  and  it  removes  all 
doubt  as  to  the  purpose  of  the  resignation,  and  the  circum- 
stances in  which  it  was  made,  and  it  raises  the  pure  question 
in  point  of  law, — whether  by  such  resignation, — the  voluntary 
and  arbitrary  act  of  the  pursuer  himself, — the  pursuer  can 
bring  about  the  condition  which  will  deprive  the  defender  of 
the  posti)onement  of  the  term  of  jmyment  for  which  the  father's 
settlement  provides. 

"The  Lord  Ordinary  has  again  anxiously  considered  the 
terms  of  the  settlement,  aud  the  argument  of  the  pursuer, 
which  excludes  as  irrelevant  everything  about  the  resignation 
but  the  mere  fact,  and  asks  the  Court  to  apply  the  words  of 
the  provision,  irrespective  altogether  of  equitable  construction 
or  of  inquiry  from  the  deeds  themselves  into  the  jiurpose  and 
intention  of  the  testator. 

"The  Lord  Ordinary  remains  of  the  opinion  indicated  in 
his  note  of  30th  ultimo.  He  thinks  there  is  room  for  equitable 
construction.  He  thinks  the  Court  are  entitled  aud  bound  to 
look  to  the  nature  of  the  debt  and  the  surrounding  circum- 
stances, so  far  as  these  can  be  gathered  from  the  contracts 
of  copartnery,  minutes  of  agreement,  bond,  and  settlement ; 
and  if  it  appear,  as  the  Lord  Ordinary  thinks  it  does,  that 
the  condition  in  question  was  a  condition  for  the  pursuer's 
security,  and  not  a  condition  which  was  to  be  entirely  de- 
pendent upon  the  pursuer's  mere  pleasure,  then  he  thinks  that 
the  pursuer  was  not  entitled  by  his  own  arbitrary  act  to  purify 
the  condition  as  ag&inst  the  defender. 

"The  argument  of  the  pursuer  would  lead  to  obvious 
injustice  in  many  cases.  On  the  one  hand,  and  as  against  the 
pursuer,  the  Lord  Onlinary  does  not  think  that  the  defender 
would  be  entitled  to  sell  out  his  whole  interest  in  the  firm 
of  Pirie  and  sons,  to  withdraw  his  whole  funds,  and  yet  to 
insist  upon  retaining  his  brother^s  money   and  use   it  in  his 


own  speculations  for  eight  years.  This  would  be  to  fulbv 
the  letter  of  the  provision  to  the  destmction  of  its  spirit; 
and  the  pursuer  would  be  well  entitled  to  resist  such  a  cet- 
struction.  But  then,  on  the  other  hand,  while  the  moiey 
renuiins  in  the  firm,  and  while  the  pursuer  has  or  maybatv 
full  control  of  the  affairs  if  he  choose  to  remain  a  director, 
he  is  not  entitled,  for  the  sole  purpose  of  benefiting  hinadf 
and  of  injuring  the  defender,  to  decline  to  be  or  to  act « » 
director,  or  to  exercise  the  control  which  everybody  is  wilfiag 
he  should  have. 

"The  Lord  Ordinary  looks  upon  the  condition  as  if  tb 
will  had  provided  that  the  money  should  not  be  called  ly 
while  the  defender  left  it  in  the  firm,  and  while  the  pniiKr 
as  a  partner  could  look  after  it  till  1879.  The  obvious  pnipw 
was,  that  the  testator's  younger  son  shonld  have  achanoeor 
opportunity  of  paying  the  sum  out  of  the  profits  instesd  of 
bving  compelled  to  sell  out  the  whole  or  the  greater  part  d 
his  capital  in  a  concern  so  lucrative.  If  this  parpose  cas  hi 
legitimately  looked  at,  it  seems  to  follow  that  the  pusss 
cannot  arbitrarily  defeat  it. 

"  The  Lord  Ordinary  does  not  rest  his  judgment  upon  fhit 
portion  of  the  proof  in  which  it  was  attempted  toshowtkft 
the  pursuer  had  no  very  pressing  need  of  money.  It  leai 
clear  enough  that  at  the  utmost  he  wanted  £1000  or£2liit 
and  his  accruing  profits  for  a  few  months  greatly  exceed  ttii 
sum.  Even  if  there  had  been  want  of  funds,  however,  for 
the  pursuer's  private  purposes,  the  Lord  Ordinary  thinks  tUi 
would  not  entitle  him  to  defeat  a  provision  which  was  iotesdri 
for  the  benefit  of  his  younger  brother,  and  which  the  Lad 
Ordinary  thinks  must  be  construed  fairly  and  eqoitaUy.iOH 
to  secure  to  the  younger  brother  the  benefit  which  hii  bAa 
intended  to  give  him.*' 

Tho  pursuer  reclaimed  and  argued — 

During  his  father's  lifetime  disputes  existed  among  thepsiisai 
of  Alexander  Pirie  and  Sons,  on  some  point  of  the  partoaibf 
business.  He  and  his  father  took  one  side,  and  the  defcsdff 
another.  These  disputes  had  continued,  and  still  oontiniied,ai 
had  his  father  lived  he  could  and  most  probably  would  kn 
called  up  the  bond  at  3 1st  December  1871.  Being  now  is  b 
father's  place,  he  had  exercised  his  right  nnder  the  Ixind,  wUeli 
would  be  conceded  was  an  absolute  obligation.  He  wai  wi 
with  the  objection,"  You  are  not  entitled  to  call  up  this  tsaa 
the  bond,  so  far  at  least  as  £15,000  of  it  is  concerned,  bccMH 
you  have  voluntarily  retired  from  the  directorate."  This  ddaoi 
was  founded  on  a  clause  in  Mr.  Francis  Pine's  settlement  Ikit 
clause  must  be  read  on  the  footing  that  he,  the  pnisuer,  m 
creditor,  and  the  defender  debtor,  in  the  bond  ;  and  it  isndr 
conferred  on  the  defender  a  right  to  refrain  from  paying  sste 
certain  circumstances.  The  two  circumstances  wbidi  beitvsri 
this  right  were  (1)  the  regular  payment  of  interest,  and  (2)  th 
pursuer's  remaining  a  director.  If  these  two  things  cooenM 
the  defender  would  have  right  to  refrain  from  paying  tiB  3Ut 
December  1879.  The  question  was,  What  is  tiie  measisKrf 
these  words,  '*  the  said  Alexander  George  Pirie,  whik  alH% 
being  throughout  a  director?" 

The  defender  contended  that  these  words  were  intended  odjf* 
apply  to  the  case  of  his  not  being  elected  a  director,  or  My 
ejected  after  election,  and  not  to  extend  to  the  case  of  !■ 
voluntary  resignation.  But  it  was  inconceivable  that  hit  bfc 
had  such  been  his  meaning,  would  have  so  expressed  \3buA 
He  admitted  that  he  could  not  sue  without  giving  up  his  wbA^ 
the  board,  but  contended  that  his  right  to  sue  depended  ot  th 
bond,  and  not  on  the  condition.  The  condition  was  one  stticbi^ 
to  the  defender's  defence,  not  to  his,  the  pursuer's,  right  of  sdif^ 
His  father  selected  the  retention  of  a  seat  on  the  board  ass  dKck 
on  his  calling  up  the  defender's  bond,  and  he  did  so  becuieki 
thought  it  improbable  that  he  would  sacrifice  his  seat  io  sriv 
to  call  up  the  bond,  or  that  the  defender  would  provoke  tda  ^ 
do  so,  by  assisting  to  eject  him.  But  he  left  his  retircmart  ii 
his  own  hands,  and  placed  no  condition  on  that  ThsR  vat 
various  circumstances  which  might  conduce  to  a  partner  raliiiv 
from  the  directorate  of  a  company.  Were  the  Conit  to  isftfv 
into  every  case  of  resignation  and  say  whether  it  was  wamm 
in  the  circumstances,  before  acknowledging  the  pnrsiMr^  4B 
under  the  bond  ?  The  testator  had  committed  no  saob  fnadiBB 
to  the  Court     He  had  simply  bestowed  oa  the  debtor  tk 
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privilege  of  postpooing  payment  during  the  continued  existence 
of  two  circumstances ;  one  of  these  was  entirely  in  the  debtor*B 
power,  the  other  was  not ;  and  the  latter  having  failed, 
Uie  debtor  could  no  longer  plead  his  right  to  refrain  from  pay- 
ment. 

The  defender  argued — 

In  referring  to  the  differences  which  existed  among  the 
partners  of  the  firm,  it  must  not  be  forgotten  that  these  were  of 
the  pursuer's  own  making.  But  the  main  question  was  one  of 
eonstniction  of  the  deed.  His  father,  Mr.  Francis  Pirie,  by  agree- 
ing to  postpone  any  payment  of  the  sums  in  the  bond  till  31st 
December  1871,  manifested  from  the  outset  his  intention  of 
giTing  him,  the  defender,  an  opportunity  of  paying  up  the  sum 
mrt  of  the  profits  of  the  business,  in  which  he  had  established 
kiniy  and  which  be  well  knew  were  his  only  means,  otherwise 
he  would  not  have  subserved  the  object  he  had  in  view.  He 
hftd,  moreover,  in  contemplation  the  event  of  his  death ;  and 
therefore,  to  carry  out  his  beneficial  intention  towards  him  still 
further,  he  inserted  the  clause  in  question  in  his  settlements.  He 
vaa  not  satisfied  to  leave  matters  to  their  natural  course  in  that 
•vent,  but  conferred  on  him  the  right  to  refrain  from  paying  for 
i^t  years  at  least,  or  till  31st  December  1879  ;  his  object  still 
Wiiig  the  same^to  enable  him  to  provide  funds  out  of  the  profits 
•f  the  business.  That  right  depended  upon  this  condition,  that  the 
parsner  should  continue  a  director  of  the  company.  The 
•nestioii  was.  Could  that  condition  be  voided  and  the  right 
defeated  by  a  voluntary  resignation  on  the  pursuer's  part  ?  Now 
tiie  clause  said  distinctly  that  he,  the  defender,  should  have 
wigki  to  refrain  from  paying.  That  a  right  was  given  was  con- 
trary to  the  idea  of  voluntary  defeat  on  the  part  of  the 
pursuer.  There  could  be  no  right  at  all  if  its  existence  lay  at 
the  mercy  of  the  obligant  Therefore  the  pursuer's  contention 
waa  inconsistent,  both  with  the  intention  of  the  testator  and 
with  the  special  words  of  the  settlement.  The  true  meaning 
of  the  condition  was  that  the  pursuer  should  be  retained 
in  the  direction.  It  was  their  father's  wish  to  perpetuate 
the  £unily  influence  in  the  firm,  as  well  as  to  give  the 
pazBuer  every  means  of  protecting  a  property  in  which,  on  his  own 
aeeonnt  and  through  his,  the  defender's,  debt  he  had  such  an 
fntereet.  He  therefore  laid  on  him,  the  defender,  every  induce- 
aunt  to  assist  in  retaining  the  pursuer  in  the  office  of  director. 
flueh  an  interpretation  gave  a  meaning  to  the  clause  without 
defeating  the  right  conferred  thereby,  and  was  the  one  which  the 
CtHut,  taking  an  equitable  view,  must  necessarily  adopt. 

At  advisiDg — 

LoBD  Jubtice-Clvrk — This  case,  which  raises  some  questions 

ef  importance,  turns  on  the  construction  of  a  clause  in  the 

tittlement  of  Mr.  Francis  Pirie,  the  father  of  the  pursuer  and 

Mender  in  the  action.     The  testator  was  a  partner,  and  had  a 

my  hargp  interest,  in  the  firm  of  Alexander  Pirie  and  Sons, 

|^ierms[kers  in  Aberdeen.     Before  his  death,  in  1870,  he  had 

ftede  over  to  his  two  sons,  Alexander  George  Pirie  and  Francis 

logie  Pirie,  a  large  share  of  that  interest,  so  that  they  were 

Uiemselves  before  that  event  partners  in  the  firm.     It  appears 

ikmt  Alexsnder  Pirie  and  Sons  had  in  1868  taken  steps  to  convert 

their  business  into  a  limited  liability  company,  but  they  had 

gone  no  further  than  to  adopt  articles  of  association,  and  had 

feot  r^iiiitered  the  new  company.    Prior  to  the  death  of  Francis 

^fria   it  appears  that  some  disputes  had  arisen  between  the 

llder  eon  and  some  of  the  other  partners  regarding  the  affairs 

(bf  the  concern,  and  particularly  about  the  amount  of  dividend 

ko  bo  declared,  and  that  the  father  took  the  side  of  his  elder 

eon.     The  trust-deed  came  into  operation  in  1870 ;  prior  to 

lh*t  the  shares  of  the  two  brothers  in  the  firm   stood  thus. 

Alexander  Pirie,  the  elder  had  received  more  than  £100,000 

Worth  of  stock,  and  he  had  granted  to  his  father  bonds  to  the 

Mnonnt  of  £44,000  as  the  price.     On  the  other  hand,  Francis 

trfigie  Pirie  had  received  £36,000  worth  of  stock,  and  had  granted 

a  bond  for  £24,000  to  his  father,  and  come  under  certain  other 

obligations.     On  the  death  of  Mr.  Pirie  the  settlement  came 

into  operation,  and  the  effect  was  that  Alexander  Pirie  not  only 

lotoined  the  amount  of  stock  he  held  before,  but  became  the 

OKoditor  in  his  own  bond  for  £44,000,  and  in  his  brother's  bond 

r  £24,OO0l    On  the  pther  hand,  in  addition  to  the  nine  hundred 

I  he  afaeady  held,  Francis  Logie  Pirie  acquired  through  his 


father's  death  three  hundred  more,  worth  about  £12,500,  but 
burdened  with  his  mother's  liferent  provision  for  £750  a-year ; 
and  he  acquired  further  this  benefit,  that,  in  reference  to 
£15,000  sterling  of  the  capital  contained  in  his  personal  bond 
to  his  father  for  £24,000,  he  should  have  right  to  refrain  from 
paying  up  the  said  £15,000  for  the  period  of  eight  years  after 
his  father's  death,  or  until  3l8t  December  1879  if  that  were 
later ;  but  this  on  condition  that  the  interest  be  regularly  paid, 
and,  in  the  event  of  the  truster's  elder  son,  **  the  said  Alexander 
George  Pirie,  while  alive,  being  throughout  a  director  of  the 
said  firm  of  Alexander  Pirie  and  Sons."  The  clause  containing 
this  provision  is  the  one  we  have  now  to  construe. 

Now,  the  dispute  that  had  arisen  before  the  testator^s  death 
continued  after  that  date,  and  seems  still  to  exist.  Alexander 
Pirie  was  not  in  the  habit  of  taking  an  active  part  in  the  business 
of  the  firm,  but  he  had  always  been  a  director.  At  the  end  of 
eight  months,  however,  he  wrote  resigning  his  directorship  in 
terms  of  the  articles  of  association.  In  the  present  position  of 
the  firm  there  are  only  two  other  partners  besides  the  pursuer 
and  defender.  The  pursuer  having  taken  this  step  forthwith 
made  a  demand  upon  the  defender  for  payment  of  the  principal 
sum  in  his  bond.  And  the  question  is,  whether  Francis  Logie 
Pirie  has  lost  his  right  to  refrain  from  paying  till  the  time 
mentioned  by  his  father,  or  whether  the  condition  of  his  right 
to  refrain  has  failed.  The  Lord  Ordinary  thinks  that  the 
condition  has  not  failed,  and  I  am  disposed  to  concur  with  him, 
though  not  in  all  the  reasons  given  for  his  judgment. 

What  we  have  to  consider  is.  Whether  this  condition  has 
been  violated  ?  In  the  view  I  take  of  this  question  I  do  not 
suggest  any  other  reading  of  the  words  than  that  which  they 
reasonably  and  naturally  admit  of.  A  strictly  literal  con- 
struction of  them  is  impossible,  for  so  read  they  would  imply 
that  the  right  would  never  commence  until  the  period  fixed 
for  its  termination,  seeing  that  it  cannot  be  known  that  the 
interest  for  these  eight  years  is  regularly  paid,  or  that  Alexander 
is  a  director  throughout  the  whole  of  that  period,  until  the 
period  has  expired.  But  of  course  the  words,  although  in- 
accurate, must  receive  a  construction  according  to  their  true 
meaning.  And  that  meaning,  however  they  may  be  read, 
plainly  implies  that,  as  long  as  the  interest  is  regularly  paid, 
and  as  long  as  Alexander  is  also  a  director,  Alexander  shall 
have  no  right  to  exact  payment  of  this  bond  until  1879,  and 
that  Francis  during  the  same  period  shall  have  right  to  refrain 
from  paying  it.  As  far  as  Francis  is  concerned  the  condition  is 
rather  resolutive  than  suspensive.  His  right  to  refrain  from 
payment  arose  instantly  on  his  father's  death  ;  but  it  was  liable 
to  be  terminated  by  the  failure  of  either  of  these  conditions. 
On  the  other  hand,  Alexander  acquired  no  right  from  his  father 
to  exact  payment  of  the  bond  prior  to  1879,  unless  he  could 
show  that  the  condition  had  failed. 

Conditions  of  this  kind,  resolutive  of  testamentary  gifts  or 
bequests,  which  truly  partake  of  the  nature  of  a  penalty,  are, 
when  they  are  what  are  called  voluntary  or  potestative  con- 
ditions, to  be  construed  favourably  for  the  donee,  and  according 
to  the  spirit  and  direction  of  the  object  which  the  testator  had 
in  contemplation.  Lord  Stair  clearly  states  the  distinction 
between  such  conditions  and  those  which  are  casuaL  He  says, 
"These  uncertain  conditions  are  of  two  kinds, — ^voluntary, 
which  depend  on  the  free  will  of  some  persons;  and  casuid, 
which  depend  on  the  casual  events  of  that  which  cannot  naturally 
be  foreknown  "  (1.  3. 8).  Whatever  may  be  the  rule  in  r^;ard 
to  casual  conditions, which  depend  on  events  indifferent  to  the 
subject  of  the  grant,  and  over  which  no  one  concerned  has  ]K>wer, 
in  regard  to  potestative  conditions,  which  depend  on  the  will  of 
the  party  bound,  or  on  that  of  a  third  party,  it  is  essential  to 
look  to  the  relation  of  the  condition  to  the  subject  of  the  gift, 
and  the  effect  which  it  was  intended  by  the  testator  to  operate. 
Such  conditions  need  not  always  be  performed  in  terms,  or 
specifically.  In  some  cases  equivalents  may  be  sufficient  ful- 
filment. In  others  fulfilment  of  part  may  suffice  instead  of 
complete  fulfilment,  and  in  others,  again,  the  condition  need 
not  be  performed  at  all.  These  results  all  depend  on  the  sub- 
stance of  the  condition  more  than  on  the  mere  words  in  which 
it  may  be  expressed.  I  cannot  better  explain  what  I  take  to  be 
the  law  in  regard  to  this  matter  than  in  the  words  of  a  celebrated 
French  jurist  on  this  very  subject  Writing  on  potestative 
conditions  in  testaments,  Domat  says  (3.  I.  8.  24) — '*  It  follows 
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from  the  precediog  rules  that  where  testators  have  burdened 
their  heirs  or  legatees  with  conditions  dej)endent  partly  on  their 
own  act,  and  partly  on  that  of  others,  it  is  imitossible  to  lay 
down  any  general  rule  as  to  whether  the  gift  is  null,  if  the  con- 
dition is  not  strictly  performed,  or  whether  the  condition  will  be 
held  as  accomplished  if  it  be  not  the  fault  of  the  heir  or  legatee 
that  it  has  not  been  satisfied.  For  there  are  cases  in  which  such 
conditions  are  held  as  accomplished,  although  they  have  not  been 
fully  so,  in  respect  the  party  bound  has  done  all  in  his  power  to 
fulfil  them ;  and  there  are  others  in  which  it  is  essential  that 
they  should  be  absolutely  j»erformcd.  But  the  general  rule  is, 
and  one  common  to  all  these  sorts  of  conditions,  that  their  nature 
must  be  judged  of  by  the  quality  of  the  acts  on  which  they  depend, 
by  the  interest  of  the  persons  which  the  testator  was  providing 
for,  and  the  motives  which  he  had  in  view.**  '*And  it  is  by 
all  these  views,  and  others  by  which  the  intention  of  the  testator 
may  be  ascertained,  that  one  can  judge  of  the  effect  of  such 
conditions,  giving  them  such  effect  as  that  intention  may  seem  to 
demand.^ 

Looking  then  at  this  condition  in  the  light  of  these  views,  it 
appears  that  there  was  a  voluntary  or  potestative  condition. 
The  right  to  confer  or  to  withhold  this  office  of  director  was  a 
matter  i»artly  within  the  power  of  Francis  himself,  and  partly 
within  that  of  two  or  three  other  persons,  partners  of  the  com- 
pany. I  infer  from  this  that  the  bestowal  of  this  office  was 
the  consideration  or  counterpart  which  Alexander  was  to  receive 
in  respect  of  the  postponement  of  his  right  to  realise  the  bond  ; 
and  that  the  teBtator*s  object  was,  by  this  inducement,  and  by 
giving  his  brother  a  motive  to  maintain  him  in  that  position, 
to  protect  or  secure  Alexander  in  the  enjoyment  of  it.  About 
this  there  can  be  little  doubt. 

It  might  have  been  doubtful,  if,  contrary  to  the  remonstrances 
of  Francis,  the  other  partners  had  remov^  Alexander  from  the 
direction,  under  which  of  the  categories  mentioned  by  Domat 
the  case  would  have  fallen.  I  incline  to  think  that  the  election 
of  the  pursuer  as  a  director  was  essential  to  the  condition. 
The  testator,  however,  knew  that  if  the  two  brothers  were 
agreed,  the  exclusion  of  the  pursuer  was  substantially  impossible, 
because  the  amount  of  stock  which  they  held  gave  them  a 
potential  voice  in  the  company.  But  I  am  very  clearly  of 
opinion  that  it  was  no  part  of  the  condition,  and  was  not  im- 
plied in  it,  that  Alexander  should  accept  the  consideration. 
It  was  enough  that  he  had  it  in  his  power.  It  was  open  to  him 
to  accept  or  refuse  it.  The  condition  being  one  for  his  benefit, 
he  might  abandon  or  discharge  it  as  he  ])leased.  In  the  same 
way,  he  might,  if  he  chose,  decline  to  accept  the  interest.  It 
was  enough  if  payment  was  offered.  The  condition  about  the 
directorate  was  not  a  matter  left  in  Alexander's  choice.  It  was 
a  benefit  of  which  he  was  to  be  the  recijnent  at  the  hands  of 
others.  When  the  others  tendered  it  the  condition  was  per- 
formed. Whatever  construction,  therefore,  may  be  put  on 
the  words,  it  is  impossible  to  spell  out  of  them  a  merely  casual 
condition.  It  is  by  no  means  necessary,  to  support  this  view, 
that  we  should  hold  that  Alexander  was  a  director  when  he  was 
not  a  director.  But  it  is  quite  reasonable  to  hold  that  he  has 
renounced  the  benefit  of  the  condition  by  refusing  to  accept  of 
its  fulfilment.  If  he  had  agreed  with  his  brother  to  postjione 
payment  of  the  interest  for  a  term,  it  might  be  quite  truly 
alleged  that  the  interest  had  not  been  regularly  paid,  but 
it  would  be  equally  true  that  the  condition  had  not  failed.  As 
it  is,  those  on  whose  will  the  condition  depended  have  exercised 
it  in  conformity  with  the  condition,  and  that  is  all  which  the 
testator,  in  my  opinion,  intended.  The  case,  however,  may  be 
solved  on  a  simpler  and  mure  general  rule,  applicable  to  all  con- 
ditions, whether  in  obligations  or  in  contractis.  The  condition 
has  been  fulfilled,  because  the  pursuer,  who  had  the  sole  interest 
in  its  not  being  fulfilled,  has,  by  his  voluntary  act  and  intention- 
ally, made  it,  as  circumstances  at  present  stand,  impossible  to 
fulfil  it. 

No  one  else  had  any  interest  in  this  condition.  The 
partners  had  none,  for  the  choice  of  directors  lay  absolutely 
with  them ;  and  it  signified  nothing  to  them  whether  the 
bond  was  paid  up  or  not.  The  pursuer  admits  that  his 
resignation  was  intended  for  no  other  purpose  than  to  make 
the  condition  fail 

There  can  be  no  higher  authority  on  such  a  question  quoted 
in  this  Court  than  the  rules  and  principles  of  the  Civil  Law. 


Far  more  scientific  than  the  law  of  England,  and  far  bur 
copious  than  our  own,  the  Civil  Law  in  this  case,  as  in  mmy 
others,  furnishes  thet  only  repository  where  tneh  difficnltieB  an 
satisfactorily  solved.  To  this  authority  I  shall  shortly  refo; 
and  I  think  it  clear  and  condnsive. 

There  are  three  texts  in  the  Digest  on  this  subject  TVs 
first  is  in  L  35.  tit  1.  81.  in  relation  to  oonditions  in  tcstameBti 
— **  Tunc  demum  pro  imjileta  habetor  conditio,  cam  per  en 
Stat  qui,  si  impleta  esset,  debitnms  erat"  The  second  is  in  L 
45,  tit.  1.  sect.  85-7,  and  relates  to  conditions  in  contrsetL— 
"  Qnicunque  sub  conditions  obligatas  cnraverit  ne  conditio 
existeret  nihilominus  obligetnr.**  The  third  is  in  the  IGlst  Isv 
of  the  last  title,  De  Rfgulis  Juris^  and  is  of  general  import.  It 
is  in  these  terms — **  In  jure  civili  receptnm  est  qooticni  per 
eum  cujus  interest  conditionem  non  impleri,  fist  quoausii 
impleatur,  perinde  haberi  ac  si  impleta  conditio  fnisset;  qwd 
ad  liliertatem,  et  legata,  et  ad  herednm  institntionem  perdncitsr." 

These  texts,  for  my  {iresent  purpose,  require  no  comment  at 
alL  They  are  perfectly  precise  and  to  the  purpose.  Tbqr 
have,  however,  been  very  fully  illustrated  by  the  commentiton. 
The  whole  body  of  law  contained  in  the  Pandects  on  this  ssbjert 
will  be  found  in  Pothier*s  methodized  work  on  the  Fandecti^ 
under  the  1.  35,  tit.  1.  sect  11-20  ;  and  a  great  number  cf 
instructive  examines  are  there  given.  Pothier  states  the  kv 
relative  to  contracts  in  the  same  terms  in  his  treatise  on  Ob- 
ligations, part  2.  chap.  3.  sect  212  ;  and  repeats  thedoctristii 
regards  legacies  in  his  work  on  the  Customs  of  Oriesai  (iatn- 
duction  to  tit  16.  sect  5.  2).  Domat  thus  ezptesses  hiiBMif 
(Civil  Law,  1.  5.  16) — **  If  the  occurrence  or  accompUskioertrf 
a  condition  is  prevented  by  that  one  of  the  persons  contneti^g 
who  has  an  interest  that  it  should  not  arrive,  whether  it  d^ai 
on  his  own  act  or  not,  the  condition,  as  far  as  he  is  ooneenad, 
shall  be  held  as  accomplished ;  and  he  shall  be  held  to  tbfe 
which  he  was  bound  to  do,  to  give,  or  to  suffer,  as  if  the  e» 
dition  had  been  accomplished.*' 

It  is  of  less  moment  what  the  law  of  England  is  on  this  had, 
for  we  follow  the  Civil  Law,  and  the  distinction  betwees  kr 
and  equity  introduces  an  element  perplexing  to  ns;  bit  I 
imagine  the  principle  to  be  the  same.  In  the  case  of  HoAm 
r.  £.  India  Co.,  in  1778  (Langdell's  Cases  on  Contracts,  £i 
1871,  p.  789),  I  find  Mr.  Justice  Ashnrst  thus  myitjmd 
himself — '*  It  is  unnecessary  to  say  whether  the  clanss  rdstin 
to  the  certificate  be  a  condition  precedent  or  not ;  for  gmliig 
it  to  be  a  condition  precedent,  yet  the  plaintiff  having  tekeoaD 
proper  steps  to  obtain  the  certificate,  and  it  being  reiulered  im- 
possible to  be  performed  by  the  neglect  and  default  of  tke 
company's  agents,  which  the  jury  have  found  to  be  the  CMBt,  il 
is  equal  to  performance.  If  it  were  necessary  to  cite  any  cm 
for  this  which  is  eWdent  from  common  sense,  it  was  so  hdd  ii 
Rolle's  Abridgement,  p.  455,  and  many  other  books.**  Stay 
also,  in  his  work  on  Contracts,  holds  similar  langosge^  aid 
quotes  many  American  cases  in  support  of  it 

These  authorities  appear  to  me  to  be  condusiTe  of  this  esM. 
It  is  true  that  the  civilians  also  lay  down  that  it  is  not  evoyaet 
by  the  debtor  making  the  condition  impossible  which  wiD  U 
held  as  fulfilment ;  and  that  if  the  result  be  only  indirect,  or  ia 
the  assertion  or  maintenance  of  a  separate  right,  itmay  nethan 
that  effect  But  this  cannot  avail  the  pursuer.  It  is  Tcry  dcsi^ 
]iroved  that  in  resigning  his  ofiSce  as  director  he  acted  with  so 
object  but  that  of  making  fulfilment  of  the  condition'  imposabk 
T  do  not  even  think  it  proved  that  he  was  only  acting  as  a 
prudent  man,  for  the  purpose  of  obtaining  money  whk^  wm 
necessary  or  important  to  him.  I  doubt  if  he  was  in  uf 
urgent  need  of  funds,  seeing  that  his  interest  in  the  oompaay  ii 
worth  more  than  £100,000.  He  has  the  interest  of  £15,000  at 
5  per  cent,  and  he  had  £9000  paid  over  to  him  at  his  fatkri 
death.  The  impression  produced  on  my  mind,  and  I  icgret  to 
say  it,  has  been  that  his  primary  if  not  his  sole  object  was  to 
deprive  his  brother  of  the  benefit  his  father  intended  for  kin. 
He  has  failed  in  this,  and,  in  my  opinion,  has  deservedly  failed. 

Lord  Cowan. — ^The  provision,  thetrue  oonstmetionofwkiek 
is  for  decision  of  the  Court,  is  contained  in  the  last  will  asd 
settlement  of  Francis  Pirie,  the  father  of  the  two  psrtioito 
this  litigation.  He  died  Ist  August  1870  posae— ed  of  alaip 
fortune.  The  deed  is  in  the  f onn  of  a  general  eonTsyinoa  ia 
his  eldeat  son  Alexander  Geoige,  the  pumsr  of  the  setkm  ai 


I. 


THE  SCOTTISH  JUKIST. 


139 


raal  disponee  and  executor,  with  directions  as  to  certain  pro- 
is  settled  on  his  widow,  and  on  the  defender,  his  second  son. 
e  testator  and  his  two  brothers,  Alexander  and  Oordon, 
partners  of  the  company  of  Alexander  Pirie  and  Sons, 
•maunfacturers,  Aberdeen ;  and  subsequently,  as  appears 
the  deeds  referred  to  in  the  contract  and  agreement  of 
h  1868,  the  pursuer  and  defender  were  assumed  as  partners. 

respective  shares  are  therein  stated  to  be  as  follows  :  the 
r  of  the  pursuer  and  defender  5-24th  shares,  his  brother 
mder  8-24th  shares,  his  brother  Grordon  4-24th  shares,  the 
ler  Alexander  George  4- 24th  shares,  and  the  defender 
;is  Logic  3-24th  shares,  and  the  capital  stock  of  the  com- 
at  £300,000.  And  it  further  appears  from  said  deed  that 
artners  had  resolved  to  increase  their  capital  to  £360,000, 
sd  into  7200  shares  of  £50  each,  and  to  form  the  company 
k  limited  liability  concern,  as  soon  as  could  be  effected  con- 
itly  with  the  statute  as  to  such  companies,  under  certain 
es  of  agreement  which  are  narrated  in  the  deed.  Upon 
efender's  admission  into  the  concern  his  father  upon  certain 
I  and  conditions  had  advanced  him  in  loan  £21,000,  being 
mount  of  capital  effeiring  to  his  3-24th  shares.  The  resolu- 
»f  the  partners  to  the  effect  mentioned  made  it  requisite 
16  defender,  with  the  aid  of  his  father,  to  provide  for  his 

of  the  increased  capital ;  and  this  led  to  the  contract  and 
ment  in  March  1868  and  the  execution  of  the  new  bond 
e  defender  to  his  father  for  ^24, 000,  in  lieu  of  the  previous 
for  £21,000  with  the  addition  of  £3000  of  further  advance. 
m  the  bond  for  £24,000  of  which  payment  is  sought  in  this 
1 ;  but  it  is  not  immaterial  as  bearing  upon  their  father*s 
kgness  to  aid  the  defender  in  the  matter  of  capital,  that  it  is 
ded  that  notwithstanding  the  bond  being  payable  at  Whit- 
ly  1868  neither  the  father  nor  any  party  in  his  right,  in 
vent  of  the  defender  complying  with  the  condition  as  to 
ent  of  interest  and  certain  stipulations  as  to  payment  of 
pvincipal  sum  by  instalments  out  of  the  profits,  if  en- 
d,  was  to  exact  payment  of  the  amount  of  the  bond  until  3 1st 
flDber  1871.  That  accordingly  is  the  date  on  which  the  whole 
Dt  would  have  been  payable  but  for  the  direction  contained 
i  settlement  as  to  this  matter. 

e  deed  of  settlement  in  favour  of  the  pursuer  contains 
OS  directions  with  which,  by  his  acceptance  of  the  deed,  he 
Mund  to  comply  in  the  adminstration  of  the  large  estate 
>  him  by  his  father.  The  direction  now  in  question  is  to 
ffect :  "Further  in  reference  to  £16,000  stg.  of  the  capital,  " 
o  forth,   *'  I  hereby  direct  that  on  interest  being  paid  regn- 

and.in  the  event  of  my  eldest  son  (the  pursuer)  while  alive 

throughout  a  director  of  the  said  firm  of  Alexander  Pirie 
^ns,"  or  of  the  limited  Company  to  be  formed,  the  said 
38  Logie  Pirie  (defender)  "  may  and  shall  have  right  to 
n  from  paying  up  the  said  sum  of  £15,000,  and  that  for 
>eriod  of  8  years  after  my  death,  and  until  the  arrival  of 
December  1879,  if  that  be  later,"  and  it  is  also  directed 
the  rate  of  interest  from  the  date  of  the  granter's  death 
d  be  5  per  cent.  That  it  was  the  intention  of  the  father 
is  direction  to  his  general  disponee  to  confer  a  substantial 
itage  on  the  defender  is  manifest.  The  capital  of  which 
i^uired  to  have  the  command,  in  order  to  the  retention  of 
lares  in  this  prosperous  company  had  been  advanced  to  him 
B  testator,  who  was  well  aware  that  by  no  other  means  could 
scessary  capital  be  raised.     Fortius  reason  it  was  that  the 

in  payment  was  provided  in  the  bond  itself ;  and  for  the 
reason  it  evidently  was,  that  the  father  by  Ida  settlement 
rred  upon  the  defender  right  to  refrain  from  paying  up  the 
to  the  extent  of  £15,000  for  eight  years  after  his  death, 
iras  the  primary  purpose  of  this  latter  part  of  the  4th  direc- 
o(  the  settlement^  and  the  advantage  thus  conferred  is 
ct  to  certain  conditions  with  which,  so  far  as  within  his 
r  or  under  his  control,  the  defender  was  bound  to  comply. 
}f  those  conditions  was  within  the  defender*8  power,  viz., 
nd  regular  payment  of  the  interest  of  the  bond  ;  the  other 
under  his  control  only  to  a  certain  extent,  viz.,  that  he 
d,  M  far  as  his  share  in  the  concern  would  enable  him  to 
,  give  his  aid  and  vote  at  the  annual  election  of  directors,  for 
iuraner*8  continnanoe  at  the  board.  And  hence,  had  the 
xxsurred  of  the  defender,  in  either  of  these  respects,  acting 
wise,  the  rig|it  oonfeiTed  on  him  subject  to  these  conditions 
i  wen  be  held  to  have  fallen.    But  this  ia  not  the  con- 


struction of  his  father's  declared  will  for  which  the  pursuer  con« 
tends.  The  words  "  in  the  event  of  my  eldest  son  while  alive 
being  throughout  a  director  of  the  said  firm'*  were  intended,  or, 
whether  intended  or  not,  are  capable  of  no  other  meaning 
than  one  which  gives  him  power  at  any  time  to  put  an  end  to 
the  right  conferred  on  the  defender  at  his  own  will  and  pleasure 
by  simply  resigning  the  office  of  director,  or  by  refusing  to  con- 
tinue in  office  when  re-elected.  By  his  own  act  whenever  he 
pleased,  after  his  father's  death,  it  is  contended  that  the  settle- 
ment empowers  him  to  remove  the  restraint  under  which  he 
was  placed,  and  to  exact  full  payment  of  the  bond: — sic  volo  aie 
jubeo.     Such  is  the  pursuer's  contention. 

I  cannot  any  more  than  the  Lord  Ordinary  take  this  view  of 
the  pursuer's  position  and  his  relation  with  the  defender  under 
their  father's  settlement  It  seems  to  me  all  material,  in  the  Jirsl 
place,  that  we  are  dealing  here  with  the  meaning  and  effect  of 
an  express  direction  by  the  grantor  of  the  deed  which  constituted 
the  pursuer  his  father's  universal  disponee,  and  carried  to  him 
the  right  to  the  bond  now  sought  to  be  enforced.  Second,  that 
this  being  a  question  affecting  the  construction  of  certain  pro- 
visions in  the  deed  of  settlement,  intended  by  the  father  to 
regulate  the  mutual  rights  of  his  two  sons,  the  words  employed 
are  to  be  freely  and  liberally  construed,  so  as  to  give  full  effect 
to  what  in  the  circumstances  must  be  regarded  to  have  been 
his  will  and  intention ;  and  Uiird,  that  under  the  provisional 
bequest  (for  that  is  the  true  character  of  the  right  given  to  the 
defender  by  the  will)  it  cannot  be  held  consistently  with  the 
nature  and  the  words  of  the  deed  that  their  father  intended  to 
confer  on  the  pursuer  as  universal  disponee  an  absolute  and 
capricious  right,  by  resigning  his  office  of  director,  to  deprive 
the  defender  of  that  advantage,  which  he  so  anxiously  conferred^ 
and  which  he  plainly  contemplated  as  necessary  for  the  de- 
fender's continued  connection  with  the  company  of  which  he 
had  in  his  lifetime  constituted  him  a  partner.  The  4th  direc- 
tion of  the  settlement  is  the  only  provision  in  favour  of  the  de- 
fender' which  it  contains;  and  that  provision  and  bequest  is 
conferred  on  certain  onerous  conditions  being  implemented  by 
him,  viz.,  (1.)  that  he  should  grant  a  personal  bond  for  an  annuity 
of  £750,  in  favour  of  the  granter's  widow,  payable  half-yearly 
during  her  lifetime,  and  this  to  be  executed  within  two  months 
after  the  father's  death,  and  (2.)  that  he  should  execute  and 
deliver  a  deed  validly  and  effectually  approving  of  the  father's 
settlement,  and  accepting  the  provisions  made  in  full  satisfaction 
of  his  whole  claims,  right  and  interest,  under  his  mother's 
marriage-settlement,  and  also  of  all  rights  competent  to  him  in 
name  of  legitim  or  bairn's  part  of  gear  or  otherwise.  Subject 
to  these  conditions,  which  were  fulfilled,  the  right  to  the  three- 
hundred  shares  in  the  concern  and  the  right  to  refrain  payment 
of  the  bond  of  £15,000  till  1879  were  conferred,  and  it  would 
be  little  better  than  mockery  and  delusion,  had  the  provision 
contained  words  so  absolute  and  incapable  oi  construction,  as  to 
entitle  the  pursuer  at  his  own  hand  and  by  an  act  of  his,  over 
which  the  defender  had  no  control,  so  far  to  destroy  the  father's 
declared  wilL  It  may  be  difficult  to  understand  the  exact  object 
which  the  condition  had  in  view.  Probably  it  was  to  secure 
that  the  pursuer  by  continuing  a  director,  with  consent  of  the 
other  partners,  might  see  the  business  so  conducted  as  would 
conduce  most  for  his  own  and  the  defender's  interest.  And  this 
for  anything  that  appears  to  the  contrary,  might  have 
been  his  position  now.  But  he  voluntarily  abdicates  that  posi- 
tion, and  resigns  his  office  of  director,  although  none  of  his 
co-partners  were  otherwise  than  perfectly  willing  that  he 
should  remain  a  director,  as  he  had  been  in  his  father's  lifetime. 
Certainly  the  defender  has  done  nothing  adverse.  Ho  is 
willing  to  do  all  that  in  him  lies  to  give  effect  to  this 
condition,  and  that  may  be  held  sufficient  for  his  defence.  The 
condition  in  one  view  of  it  may  be  held  as  qualifying  the  de- 
fender's right,  and  if  so  then  the  defence  is  complete.  But 
whatever  may  be  thought  of  this,  I  am  very  clear  that  according 
to  the  sound  construction  and  tvue  meaning  of  the  provision,  it 
was  not  left  within  the  power  of  the  pursuer  to  act  as  he  has 
done,  and  deprive  the  defender  of  the  benefit  secured  to  him  by 
his  father's  wilL 

That  conditions  of  this  kind  will  not  be  permitted  to  destroy 
the  rights  conferred  by  the  deed  is  consistent  with  those  rules 
of  oonatmotiQn  which  have  been  recognized,  so  as  to  seenra 
fall  effect  being  given  to  the  entza  vohmtas  of  the  testator,  to  be 
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gathered  from  the  terms  in  which  the  provision  to  be  construed 
is  expressed  in  the  deed  of  settlement.  The  rules  of  con- 
struction are  different  with  regard  to  conditions  in  contracts, 
from  those  applicable  to  questions  arising  under  deeds  of  settle- 
ment. Yet  even  in  cases  of  that  kind  principles  have  been 
acted  on  very  analogous  to  those  here  applicable.  The  case  of 
Lord  Hopetoun  v.  Hunter's  Trustees,  House  of  Lords,  13th 
June  1865,  ante^  yoI.  xxxvii.  p.  489.  This  distinction  bears  very 
directly  on  the  question  of  the  testator*s  meaning,  on  which  I 
have  idready  dwelt.  But  apart  from  this  view,  as  matter  of 
general  law,  Pothier,  in  his  work  on  obligations,  states  **  It  is  a 
rule  common  to  all  conditions  and  obligations,  that  they  be 
taken  to  be  accomplished  when  the  debtor,  who  is  obliged  under 
such  conditions,  has  prevented  its  accomplishment,"  and  he  refers 
to  various  texts  in  the  civil  law  in  support  of  the  proposition. 
Now  I  think  it  cannot  be  doubted  that  the  principle  ajiplies  to 
this  case.  The  pursuer's  right  to  enforce  payment  of  the  bond 
to  its  full  extent  was  subject  to  his  continuing  a  director  of  the 
company,  and  this  he  would  have  been  at  this  moment  but  for 
his  own  voluntary  resignation.  He  has  ])revented  the  ac- 
complishment of  that  condition  on  which  he  says,  in  consequence 
of  its  non-existence,  the  defender's  right  to  withhold  payment 
was  made  dependent.  The  contest  between  these  parties  must 
be  viewed  in  such  circumstances  as  if  the  pursuer  was  still  in  the 
direction  of  the  company.  One  other  quotation  from  the  same 
author,  as  bearing  on  the  general  argument  which  I  have  ex- 
plained, may  be  here  stated,  viz.,**  that  conditions  ought  to  be  ac- 
complished in  the  manner  that  was  probably  intended  by  the 
parties,  and  this  serves  to  decide  the  question  made  by  the  doctors, 
whether  conditions  ought  to  he  accomplished  literally  in  forma  spe- 
eifica.  The  answer  is,  that  commonly  they  ought  to  be  accom- 
plished in  forma  epeeifica,  but  they  may  nevertheless  sometimes  be 
accomplished  per  equipolUns  when  from  the  subject  matter  it 
ap])ears  that  this  was  probably  the  intention  of  the  prrties." 
This  proposition  may  not  meet  the  precise  case  before  us,  for  in 
many  respects  it  is  quite  singular,  there  being  conditions 
attached,  not  to  the  debtor  only  as  regards  his  obligation  to  pay, 
hut  to  the  creditor  as  regards  his  right  to  enforce  the  obligation. 
But  the  rnle  appears  to  me  to  be  clearly  applicable  in  principle, 
and  this  all  the  more  from  the  question  being  one  as  to  the 
meaning  of  a  testamentary  deed,  and  the  true  intention  of  the 
father  of  these  parties  in  stating  their  relative  rights  and 
obligations  as  to  tiiis  bond  for  £24,000. 

Lord  Bekholme. — I  concur  with  your  Lordships  in  regretting 
that  the  civil  law  has  not  been  made  matter  of  more  serious 
inquiry  at  the  bar  with  regard  to  its  bearing  on  this  case.  I 
regret  that  that  law  does  not  seem  to  have  the  same  authority 
at  the  bar  now,  and  does  not  now  receive  the  same  attention 
that  it  did  in  my  younger  days.  Then,  whenever  the  principles 
of  the  civil  law  could  in  such  cases  of  equitable  construction  in 
equity  be  applied,  they  were  recognised  as  the  law  of  Scotland. 

My  view  of  this  case  does  not  require  any  detailed  examina- 
tion of  the  circumstances  out  of  which  it  has  arisen.  I  think 
the  case  is  to  be  solve<l  on  a  very  general  principle, — namely, 
that  where  a  party  pleads  a  condition,  which  he  himself  has 
been  the  means  of  defeating,  he  cannot  take  any  benefit  from 
the  failure  of  that  condition. 

This  is  a  very  general  rule  repeatedly  recognised  by  the  civil 
law,  and  nowhere  more  distinctly  than  in  the  sect.  161  of  the 
title  De  Rtgvlis  Juris  referred  to  by  your  Lordship.  It  applies 
to  the  case  exactly.  For  here  Alexander,  the  elder  brother,  was 
bound  to  refrain  from  exacting  this  debt  so  long  as  two  con- 
ditions continued  to  be  implemented.  The  first  of  these  con- 
ditions has  been  regularly  fulfilled,  while  the  second  has  been 
rendered  im]K)ssible  by  Alexander's  own  act.  As  he  was  debtor 
in  the  conditional  obligation  of  refraining,  I  apprehend  he  has, 
as  so  clearly  laid  down  by  the  civil  law  in  the  passages  referred 
to  by  your  Lordship,  no  right  to  found  upon  the  failure  of  that 
condition  which  he  has  himself  rendered  impossible. 

Loud  Neaves. — If  this  case  were  to  be  decided  on  the  special 
grounds  stated  by  the  Lord  Ordinary  in  his  interlocutor,  or  on 
the  particular  grounds  mainly  relied  on  in  support  of  that  inter- 
locutor, I  confess  I  have  considerable  doubts  whether  I  should 
have  concurred.  In  particular,  I  am  not  satisfied  as  matter  of 
fact  that  the  intent  and  meaning  of  old  Mr.  Pirie's  settlement 


was  that  which  has  been  contended  for.  I  have  a  difficulty  ia 
arriving  at  the  testator's  real  meaning,  where  I  find  it  is  the  or 
of  a  father  inclined  to  favour  one  child  at  the  expense  of  an- 
other. The  ground  which  your  Lordship  in  the  chair  has  ex- 
plained is,  I  think,  the  true  ground  for  deciding  this  casep— 
a  ground  established  by  the  civil  law,  and  which  eqaitj 
will  enforce  in  every  country  deriving  aid  from  that  scone. 
That  ground  is  totally  independent  of  irhat  was  in  the  miiii 
of  the  testator.  This  Ib  a  legacy  by  the  father  to  the  secoad 
son,  a  legacy  of  a  peculiar  kind,  of  the  natore  of  a  He^ofni 
liherationis.  The  eldest  son  is  the  debtor  in  this  seoM^ 
that  he  is  bound  to  recognise  his  younger  brother's  rig^ 
to  refrain  from  paying  the  £15,000  until  the  expiry  of  eight  jesn^ 
the  right  being  dependent  on  two  conditions :  first,  the  regnlv 
payment  of  interest  by  the  younger  brother,  and  second,  the 
continuance  of  the  elder  son  in  the  directorship.  Both  of  thm 
conditions  must  be  complied  with,  or  held  in  law  to  he  ooa- 
plied  with.  The  first  has  been  literally  implemented.  Hm 
second  has  not.  The  pursuer  has  not  remained  in  the  director 
ship.  But  why  ?  Because  he  declines  to  continue;  Tint 
raises  the  very  point  on  which  the  civilians  have  laid  down  tk 
principle,  that  wherever  a  man  for  whose  benefit  a  conditks  ii 
created  prevents  the  fulfilment  of  the  condition,  he  csBMt 
claim  as  if  the  condition  had  failed.  The  present  case  ^ipeni 
to  be  a  ])eculiarly  strong  example  of  the  jirinciple  ;  for  thniit 
condition  not  to  be  performed  by  strangers  and  third  partial* 
to  which  their  concurrence  was  necessary.  The  second  conditioi 
was  one  to  be  fulfilled  by  the  joint  act  of  the  two  brothers,  asdrf 
them  alone,  namely  their  concurrence  in  continuing  the  cldv 
brother  in  the  directorship.  The  civilians  illustrate  the  princ^li 
by  a  great  many  cases.  A  testator  leaves  his  property  to  Titisiit 
he  marries  Sempronia.  Suppose  Titius  does  all  he  can  to  iofb' 
ment  the  condition,  but  Sempronia  declines  to  have  him,  the  eoi' 
dition  does  not  apply.  Or,  a  property  is  left  to  Titius  if  b 
marries  Sempronia ;  if  he  does  not,  it  goes  to  bor.  Suppose  ihi 
refuses  to  marry  him,  the  prsetor  would  not  pnt  her  in  possesM 
of  the  property,  because  of  the  non-fulfilment  of  the  oooditia 
which  she  had  rendered  impossible,  the  condition  being  <ib> 
viously  intended  for  his  benefit.  The  civil  law  said,  "^■h 
pleta  babetar  conditio,  quum  per  eum  steterit  qui,  siimpletacwt. 
debiturus  erat."  This  is  a  principle  founded  on  equity,  as! 
which  we  are  bound  to  apply,  on  grounds  of  pliun  \wi6m 
independently  of  the  authority  which  the  civil  law  poa 
with  us,  aud  which  I  hope  it  will  long  continue  to  enjoy. 

The  Court  accordingly  pronounced  the  following  iota 
locutor : — 

"  Find  that,  as  the  pursuer  has  Toluntarily  renounced  ad 
resigned  his  position  as  a  director  of  the  company  of  AltT^^"*** 
Pirie  and  Sons,  he  is  not  thereby  entitled  to  demand  prcseit 
payment  of  the  bond  libelled,  but  that,  in  respect  that  specific 
implement  of  the  condition  expressed  in  the  settlement  of  F^aadi 
Pirie  has  been  prevented  by  his  own  act,  it  must  be  hdd  h 
accomplished ;  and  to  that  extent  and  effSect  adhere  to  the  Lord 
Ordinary's  interlocutor :  Find  the  defender  entitled  to  addi- 
tional expenses,  and  remit,"  etc. 

Act.  Solicitor-General  (dark,  Q.C.),  Watson ;  Webster  aid 
Will,  S.S.C.  AgenU,^AU,  Shand,  Asher;  Stuart  and  Cheja^ 
W.S.  AgenU,—!.  Clerk.  bj. 


December  12,  1872. 

FIRST  DIYIBION. 

Special  Case. — Micuie  Forbes  Amdbbson  and  Otheif 

(Morice's  Marriage-Contract  Trustees),  and  Otben 

Succession — Trust — Fee  and  Liferent — Power  of  Apporikmmai^ 
Where  a  truster,  in  his  trust-settlement  and  codicils^  direetei 
his  trustees  to  lay  out  his  daughter's  portion,  (with  the  ezocp- 
tion  of  two  sums,  one  to  he  at  her  absolute  disposal  apoa 
marriage,  and  the  other  she  was  to  be  entitled  to  beqneatb,) 
on  heritable  security,  so  to  remain  till  her  marriage  "  vhca 
the  same  shall  be  secured  in  the  same  way  for  het  pRiptf 
liferent  use,  and  afterwards  to  her  children  in  fee,*'  kdi  that 
she  had  no  power  to  apportion  among  her  ehildrea  the  capital 
of  her  share  of  her  father*B  estate — the  tnuit  being  a  eos- 
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:  one,  and  her  sole  interest,  with  the  exceptions  above 
[led,  under  the  trust-deed  being  a  liferent 
s  diUntante  whether  a  parent  the  liferenter  of  a  fund 
is  provided  to  children  in  fee,  but  in  no  definite  pro- 
s,  may  not  have  an  implied  right  of  apportionment  ? 

>EBS0N  of  Deebank  in  Aberdeenshire,  executed  a 
position  on  9th  May  1816,  whereby  he  conveyed 
3  means  and  estate  to  certain  trustees,  and  pro- 
)  for  payment  of  his  debts ;  (2.)  that  he  might 
y  appointment  by  writings  under  his  hand,  with 
>  the  distribution  of  his  estate  ;  and  (3.) — 

in  case  I  shall  give  no  directions  in  writing  as  to  the 
an  of  the  trust-estate  hereby  conveyed,  I  appoint  my 
^es,  after  assigning  to  the  said  Mrs.  Margaret  Ander- 
wise  Skene,  my  spouse,  as  her  own  absolute  property 
le  survive  me,  the  sum  of  £1000  sterling,  in  lieu  of 
1  furniture,  plate,  bed  and  table  linen,  that  may  belong 
ny  decease ;  and  after  sotting  apart  a  sufficient  prin- 
.  to  remain  on  heritable  security  for  the  period  of  her 
fe,  to  yield  her  a  free  annuity  of  £200  sterling,  to  be 
vr  marriage  settlement,  half-yearly  during  her  life,  in 
other  claim  anywise  competent  to  her,  to  sell  and  dis- 
le  whole  estate,  heritable  and  personal,  which  I  may 
sed  of,  and  divide  the  free  residue  thereof,  as  well  as 
1  of  Mrs.  Anderson's  annuity,  when  her  decease  hap- 
>ngst  my  chUdren  in  just  and  equal  proportions ;  but 
exception  always  in  favour  of  my  son  Michie,  or  fail- 
he  eldest  son  surviving  at  the  time,  that  my  lands  of 
together  with  my  farm,  stocking,  household  furniture, 
I  and  table  linen,  books,  watch,  and  trinkets,  shall  be 
r  to  him  at  a  valuation  of  £5000  sterling,  he  being 
case  the  said  lands  and  others  as  so  valued  should  ex- 
qual  share  with  the  other  children,  to  pay  the  excess 
istees,  and  entitled,  on  the  other  hand,  in  case  they 
so  valued,  fall  short  of  an  equal  share,  to  receive  from 
es  the  deficiency.     And  declaring,  with  respect  to  my 

I  portion,  that  the  same,  with  the  exception  of  £500 
ier  absolute  disposal  upon  attaining  twenty-one  years 
lall  be  laid  out  on  heritable  security,  and  so  remain 
marriage,  when  the  same  shall  be  secured  in  the  same 
er  proper  liferent  use,  and  afterwards  to  her  children 

)  time  when  he  executed  this  deed,  Mr.  Anderson 
one  daughter,  but  between  1816  and  1821,  when 

died,  two  more  daughters  were  bom,  and  acoord- 
24th  January  1826,  he  executed  a  codicil  in  the 

;  terms : — 

January  1826. — It  is  of  course  my  desire  that  the 
if  my  property,  with  the  exception  in  favour  of  my 
,  shall  fairly  take  effect  among  all  my  lawful  sons  and 
,  share  and  share  alike,  and  excepting  £500  payable 
ige  to  each  of  my  daughters,  and  £500  more,  which 
)rmitted  to  bequeath,  payable  after  the  death  of  her, 
»ix,  the  entire  residue  of  the  shares  of  such  of  my 
as  may  die  unmarried,  or,  being  married,  shall  die 
must  revert  to  my  surviving  sons  and  daughters ;  but 
y  of  my  married  daughters  leave  a  child  or  children 
iy,  a  reasonable  part  of  her  annuity  is  to  be  applied  for 
,  the  remainder  to  accumulate,  and  with  the  stock, 
e  event  of  no  child  of  my  deceased  daughters  reaching 
le  years,  is  to  be  divided  among  my  children.  Should 
tiappen  to  survive  any  married  son  or  daughter,  who 
:  such  issue,  such  son  or  daughter's  intended  portion 
^  his  or  her  lawful  children,  who  are, — I  mean  all  my 
.ndchildren, — in  every  instance  to  participate  in  the 
■  their  parent  might  have  shared  under  this  my  settle- 

II  Mr.  Anderson  married  again.  In  the  interval 
1826  and  1835  Mr.  Anderson  executed  three 
licils,  by  which  he  directed  certain  legacies  to 
to  charitable  societies  and  some  nephews,  but 

not  affect  the  questions  raised  in  this  case.     On 


15th  February  1835  he  executed  a  codicil,  which  con- 
tained the  following : — 

"No  part  of  my  sons*  portions,  excepting  interest  at  the 
current  rate,  to  be  paid  till  they  attain  the  age  of  thirty  years 
respectively ;  and  I  desire  that  my  properties  of  Charlton  and 
Kinnaber  be  retained  as  part  of  my  estate,  so  long  as  necessary 
for  yielding  securely  these  annuities  to  my  sons,  and  for  my  wife 
and  daughters.*' 

Mr.  Anderson  died  on  12th  August  1839,  and  was  sur- 
vived by  his  second  wife  and  eight  children,  seven  of 
whom — four  sons  and  three  daughters — were  born  of 
his  first  marriage ;  and  one  daughter  of  his  second 
marriage.  On  29th  August  1840,  Alison,  one  of  Mr. 
Anderson's  daughters  by  his  first  marriage,  entered  into 
an  antenuptial  contract  of  marriage  with  David  Robert 
Morice,  Advocate,  Aberdeen,  wherein,  in  consideration  of 
certain  provisions  made  in  her  favour  by  Mr.  Morice,  she 
conveyed  and  made  over  to  certain  trustees  all  the  sums  of 
money  to  which  she  was  entitled  under  the  trust-settle- 
ment and  codicils  of  her  late  father ;  declaring 
"  that  this  conveyance  is  granted  in  trust  for  the  purposes  f ol  • 
lowing  : — FirBt,  The  said  trustees  shall  receive  from  the  trustees 
of  the  said  Arthur  Anderson  the  sum  of  £500,  to  which  she  is 
entitled  on  her  marriage,  and  shall  pay  over  the  same  to  the 
said  David  Robert  Morice  for  his  own  absolute  use.  Second, 
That  the  said  trustees  shall  annually  receive  the  interest  of  her 
remaining  fortune,  under  the  settlement  of  her  said  deceased 
father,  and  shall,  during  all  the  days  of  her  life,  pay  over  the 
same,  as  received,  to  her  upon  her  own  proper  receipt  allenarly, 
excluding  the  jtis  marlti  of  her  said  intended  spouse ;  and 
declaring  the  same  not  to  be  affectable  by  his  debts  or  deeds, 
nor  attachable  by  his  creditors.  Thirdly,  That  on  the  death  of 
her,  the  said  Alison  Anderson,  the  said  trustees  shall  pay  over 
the  sum  of  £500,  which  she  is,  by  her  said  father*s  settlement^ 
authorized  to  bequeath,  payable  at  her  decease  to  whomsoever 
she  shall  appoint,  by  any  writing  under  her  hand,  failing 
whereof  to  the  said  David  Robert  Morice,  in  case  he  shall  sur- 
vive her.  Fourthlyt  That  the  said  trustees  shall,  after  her  de- 
cease, uplift  and  receive  the  annual  produce  of  the  remainder  of 
her  said  fortune,  and  shall  apply  a  reasonable  part  thereof  to  the 
maintenance  and  education  of  her  children  by  this  or  any  future 
marriage  who  shall  survive  her,  until  they  reach  the  respective 
ages  of  twenty-one  years,  when  the  principal  sum  shall  be  pay* 
able  to  them  in  such  proportions  as  shall  be  appointed  by  any 
writing  executed  by  the  said  Alison  Anderson,  failing  whereof, 
equally  between  them,  in  the  event  of  there  being  more  than 
one  such  child  surviving  ;  and  failing  any  such  chUd  reaching 
the  said  age,  the  principal,  with  the  accumulated  interest,  shall 
revert  to  the  trust-estate  of  the  said  Arthur  Anderson,  and  be 
divisible  among  his  surviving  children.** 

In  1847  the  estates  of  Charlton  and  Kinnaber,  alluded 
to  in  the  codicil  of  1 5th  September  1838,  were  sold,  and  the 
price  of  them,  along  with  the  rest  of  the  estate,  was 
invested  in  heritable  securities  in  name  of  the  trustees. 
A  judicial  factor  was  appointed  on  the  petition  of  the 
trustees  in  1858,  and  these  securities  stood  in  his  name. 

Mr.  Anderson's  widow  died  in  November  1870,  and 
that  portion  of  the  estate,  which  was  sec  apart  to  secure 
her  annuity,  was  set  free  for  distribution.  On  6th  May 
1871  Mrs.  Morice  died,  survived  by  her  husband  and 
three  daughters  and  seven  sons.  She  left  a  testamentary 
writing,  in  the  form  of  a  holograph  deed,  or  letter  of 
apportionment,  addressed  to  the  trustees  under  her  mar- 
riage-contract, and  bearing  to  be  executed  in  virtue  of  the 
power  conferred  on  her  by  her  marriage-contract,  to  ap- 
portion among  her  children  the  capital  of  her  fortune  on 
her  death.  In  this  deed  she  favoured  daughters  more 
than  sons,  but  two  of  her  sons,  who  were  of  age,  homo- 
logated and  confirmed  it  by  special  deed.  The  judicial 
factor  was  now  in  the  course  of  dividing  the  funds  in  his 
hands;  and  when  called  on  by  the  marriage-contract 
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•trustees  to  divide  the  share  eflfeiring  to  her  in  terms  of  her 
deed  of  apporti(»ninent,  he  refused  to  do  so  on  the  ground 
that  it  fell  to  be  divided  equally  among  her  children  in 
terms  of  her  father's  settlement,  and  that  she  had  no  such 

?ower  of  apportionment  as  was  attempted  to  be  set  up 
n  these  circumstances  this  special  case  was  presented  to 
the  Court,  to  which  Mrs.  Morice's  marriage-contract 
trustees  were  parties  of  the  first  part ;  the  judicial  factor 
on  Mr.  Anderson's  estate  was  X)arty  of  the  second  part ; 
Mrs.  Morice's  daughters  were  parties  of  the  third  part ; 
two  of  Mrs.  Morice's  sons,  who  were  of  age,  parties  of  the 
fourth  part ;  and  Mrs.  Morice's  younger  sons  parties  of 
the  fifth  part. 

The  question  submitted  for  the  opinion  of  the  Court 
was — 

*'  Had  Mrfl.  Morice  power  to  apportion  among  her  children 
the  capital  of  the  original  share  provided  to  her  and  her  children 
under  her  father's  testamentary  deeds  ?  " 

Argued  for  Mrs.  Morice's  trustees  and  her  daughters, 
first  and  fourth  parties — 

The  destination  in  Mr.  Anderson's  trust-deed  was  a  conveyance 
to  Mrs.  Morice  in  liferent,  and  to  children  nascUuri  in  fee,  which 
had  long  been  settled  in  law  to  confer  a  fee  on  the  parent,  with 
only  a  protected  succession  to  children.  The  word  **  allenarly  " 
was  not  here  used,  and  it  was  necessary  to  restrict  the  right 
under  such  a  destination  to  a  bare  liferent.  If  a  fee  of  the  sort 
contended  for  was  in  Mrs.  Morice,  she  had  a  right  to  apportion 
her  share  among  her  children  iu  whatever  way  she  liked — the 
only  restriction  she  was  underj  apart  from  that  in  her  marriage- 
contract,  being  that  she  could  not  by  any  gratuitous  deed  defeat 
their  spes  successlonis. 

Argued  for  Mrs.  Morice's  younger  sons,  fifth  parties — 

All  conveyed  to  Mrs.  Morice  under  her  father's  trust-settle- 
ment was  a  bare  liferent,  and,  that  being  so,  she  had  no  power 
express  or  implied  to  apportion  or  dispose  of  the  fee.  This  was 
made  the  more  clear  b^ause  the  truster  had  left  a  separate  sum 
which  was  to  be  at  her  disposal  There  was  no  authority  for  the 
contention  that  *•  allenarly  "or  "  alimentary  "  were  words 
necessary  to  the  limitation  of  a  right  to  a  bare  liferent.  "  Proper" 
was  as  effectual  a  word  as  either  of  those,  and  it  was  used  here. 
Moreover,  this  was  a  continuing  trust,  and  there  was  a  direction 
to  secure ;  in  such  cases  no  such  right  of  fee  as  was  asserted  here 
existed  in  the  liferenter. 

Authorities  cited  : — 

For  first  and  fourth  parties  : — Alexander's  Executors  v.  Alex- 
ander, 13th  Dec  1843,  reported  13th  Dec.  1849,  anU,  vol  xxii. 
p.  40;  Ross  V.  King,  22d  June  1847,  ante,  vol.  xix.  p.  561  ; 
Ferguson's  Trustees  p.  Hamilton,  13th  July  1860,  ante,  vol 
xxxiL  p.  664  ;  H.  of  L.,  19th  July  1862,  ante,  vol.  xxxiv.  p. 
659,  and  4  Macq.  397 ;  Macintosh  v.  Gordon,  17th  April  1845, 
4  BeU's  App.  105. 

For  fifth  parties  :— Seton  v.  Seton,  6th March  1793,  M.  4219  ; 
Dennistoun  or  Koyds  v,  Dennistoun's  Trustees,  22d  Nov.  1838, 
ante,  vol  xL  ]>.  72 ;  Grerran  v.  Alexander,  14th  June  1781,  M. 
4402. 

At  advising — 

Lord  President. — Mrs.  Morice,  the  wife  of  Mr.  David  Robert 
Morice,  Advocate,  Aberdeen,  made  a  deed  of  apportionment  on 
2l8t  January  1870,  and  died  soon  thereafter  on  6th  May  1871. 
i5y  that  deed  she  apportioned  among  her  children  a  sum  of 
money  left  to  her  by  her  father,  the  late  Arthur  Anderson  of 
Deebank ;  the  effect  of  this  deed  was  to  benefit  her  daughters 
in  preference  to  her  sons. 

The  question  now  raised  is.  Whether  Mrs.  Morice  had  the 
power  to  make  this  deed  of  apportionment  ?  It  proceeds  in  the 
first  place  upon  the  power  given  her  inher  marriage-contract ;  and 
uo  doubt  the  marriage-contract  contains  that  power,  it  was 
executed  on  29th  August  1840,  after  the  death  of  her  father. 
By  it  the  bulk  of  her  fortune  is  settled,  and  the  power  of  appor- 
tionment as  she  thinks  fit  is  reserved.  The  question  remains 
if  the  had  such  a  power  under  her  father's  settlement ;  because 


if  she  had  not  that  power  under  it,  the  mere  insertion  of  nidi  a 
power  in  her  marriage-contract  would  not  give  it  to  her.    Had 
she  then  power  so   to   deal   with   her  share  of  her  fathers 
fortune  which  was  settled  upon  herself  and  her  children  ?   Tha 
consideration  of  that  question  involves  an  inquiry  as  to  whetba 
she  was  a  fiar  or  a  liferenter ;  because  if  she  were  not  fiar, 
but  only  liferenter,  it  is  not  contended  that  the  had  any  powir 
to  divide  or  apportion  among  her  children  in  any  otha  mg 
than  in  equal  shares.     The  only  question  is  whether  the  va  t 
hferenter  or  a  fiar  of  anything  ^e  took  from  her  father  in  wkh 
or  in  part.     Mr.  Anderson's  original  settlement*  of  date  9A 
May  1816,  is  not  very  long  and  is  expressed  with  toleraiili 
clearness.     He  directs  his  trustees  among  other  things  **  after 
sotting  apart  a  sufficient  principal  sum  to  remain  on  heritsUe 
security  for  the  period  of  her  natural  life,  to  yield  **  his  widav 
'*  a  free  annuity  of  £200  sterling  to  be  paid  as  her  mairiag^ 
settlement  half  yearly  during  her  life  in  foil  of  all  other  daui 
anywise  competent  to  her,  to  sell  and  dispose  of  the  whole  estite 
heritable  and  personal,  which  I  may  die  possosaod  oi^  and  diride 
the  free  residue  thereof,  as  well  as  the  capital  of  Mrs.  Andenos^ 
annuity,  when  her  decease  happens,  amongst  my  children  ii 
just  and  equal  proportions."    If  the  direction  to  the  tnutkm 
had  stopped  there,  with  nothing  but  a  simple  instructiim  to 
divide,  then  the  whole  residue  would  have  been  divided  at  tk 
death  of  the  testator  with  the  exception  of  the  capital  sum  wUd 
was  to  be  set  apart  for  the  widow's  annuity.     Bui  tbcnaif 
other  clauses,  one  making  an  exception  in  favour  of  his  ddol 
son  which  it  is  not  necessary  to  notice ;  then  with  regard  to  U^^ 
daughter's  portion,  there  being  at  that  time  only  one  ^"g****^^ 
he  says,  "that  the  same,  with  the  exception  of  £500  to  be i^^ 
her  absolute  disposal  upon  attaining  21  years  of  age,  ahiU 
laid  out  on  heritable  security  and  so  remain  nntil  her  narii^^^ 
when  the  same  shall  be  secured  in  the  same  manner  for    ^^ 
proper  liferent  use  and  afterwards  to  her  children  in  fee."   ^^  ^V: 
it  has  been  contended  to  us  with  regard  to  this  clause^  ^'^^^ 
the  right  of  the  daughter  is  not  restricted  to  her  lif erei^^^  \ 
allenarly,  she   is  the  fiar  and  her  children  have  only     ^^^^p 
Muccesiianis ;  and  with  regard  to  the  trust,    it  is  oon:^^^^^ 
that  a  trust  of  such  a  nature  will  not  alter  the  rule  of    ^^^%on 
to  the  effect  of  such  a  destination,  and  that  therefoie  *        ^^of 
is  in    the  daughter.     That    argument   is    not   to  b*".^;^^^  ^ 
satisfactory,  even  taking  the  deed  alone  and  withont  ^^^^y 
sequent   codicils.     A  trust  created  for  the  purpose  o^^^^^i)&e 
paying  money  will  not  make  any  difference  certainly  i^^^^^  Uiet 
destination  of  liferent  and  fee.     But  where  a  continc^^       ^  itek 
has  been  created  it  has  a  very  material  effect  upon  the     ^>^^(i^ 
tion  of  such  a  destination.     I  am  inclined  to  think  jl!^^ 

looking  to  the  way  the  testator  has  expressed  himiffn^ij  n^  % 
tended  the  money  to  remain  in  the  handa  of  the  tmitrn^  fo^^ 
daughter  is  married,  and  then  to  be  secured  for  ^^^^  Z/^ 
liferent  use  and  to  her  children    in  fee.     The   ob^cvy^T^ 
think  that  the  money  may  remain  in  the  handa  of  the  ^r^^^  ' 
in  order  to  protect  the  respective  rights  of  liferent  and ^^ 
provided.     It  is  not,  however,  necessary  for  us  to  rest  ootja^ 
mcnt  upon  that  ground,  because  we  have  the  codicila  tolool^ 
to  assist  us  in  making  out  what  was  the  testator*i  intettJK 
After  the  execution  of  his  settlement  more  children  vcnbn^ 
and  among  them  at  least  two  daughters ;  and  when  be  died  k  I 
was  survived  by  8  children,  7  of  his  first  marriage  of  likmi 
were  sons  and  3  daughters,  and  one  of  the  second  mairafi,! 
daughter.     In  the  codicil  dated  15th  September  1835^  veks 
a  clear  indication  that  the  trust  originally  created  in  tbe  daridl 
1816  was  to  be  a  continuing  trust  for  the  benefit  of  hii  faal^ 
because  it  is  thereby  provided,  "  no  part  of  my  sona^  poitiiii 
excepting  interest  at  the  current  rate,  to  be  paid  till  they  attai 
the  age  of  30  years  respectively,  and  I  desire,"  (and  this  ia  mj 
important)  *'that  my  properties  of  Charlton  and  KisDabeil* 


r^ 


retained  as  part  of  my  estate  as  long  as  necessary  for  yieMai 
securely  these  annuities  to  my  sons  and  for  my  wife  and  daa|^ 
ters.*'  The  trust  therefore  was  to  be  kept  up  solongstki 
interest  of  the  income  was  to  be  paid  to  the  widow  and  chiUitt 
—in  the  case  of  sons  till  they  attained  the  age  of  30,  aad^ 
daughters  during  the  period  of  their  natural  life.  The  proriaka 
of  the  original  deed  to  lay  out  the  fortunes  of  danghten  on  hoi- 
table  security,  and  to  renew  that  heritable  security  in  the  M^ 
of  the  marriage  of  any  of  them,  is  superseded  by  the  piena* 
in  this  codicil  to  retain  the  properties  as  a  security  for  pejB'i' 
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9  of  the  daughters.     Besides  this  there  is  another 

precedes  that  of  15th  September  1835  last  quoted, 
kte  24th  January  1826.  Two  more  daughters 
u  between  1816  and  1826,  and  it  was  necessary  for 
to  explain,  '*it  is  of  course  my  desire  that  the 
ny  property,  with  the  exception  in  favour  of  my 
lall  fairly  take  effect  among  all  my  lawful  sons  and 
lare  and  share  alike,  and  excepting  £500  payable 

to  each  of  my  daughters,  and  £500  more,  which 
Itted  to  bequeath,  payable  after  the  death  of  her 
,  the  entire  residue  of  the  shares  of  such  of  my 
I  may  die  unmarried,  or,  being  married,  shall  die 
.st  revert  to  my  surviving  sons  and  daughters  ;  but 
d  my  married  daughters  leave  a  child  or  children 
a  reasonable  part  of  her  annuity  is  to  be  applied  for 
he  remainder  to  accumulate,  and  with  the  stock, 
vent  of  no  child  of  my  deceased  daughters  reaching 
A)  be  divided  among  my  children.** 
;hen  a  provision  for  the  rights  of  the  testator  him- 
he  survive  any  of  his  married  sons  or  daughters. 
[  think  quite  clear  in  point  of  meaning.  He  declares 
bh  one  exception  he  wishes  the  shares  of  his  children 
and  as  regards  daughters,  £500  is  to  be  payable  to 
riage,  and  £500  more  to  each  to  bequeath,  and  the 
r  what  he  calls  **the  entire  residue  "  had  been  settled 
al  deed  in  this  way,  *'  laid  out  in  heritable  security 
.n  until  her  marriage,  when  the  same  shall  be  secured 
way  for  her  proper  liferent  use,  and  afterwards  to 

in  fee.**  That  is  not  revoked  by  this  codicil,  but 
I,  if  any  die  unmarried  or,  if  married,  childless,  their 
1  revert  to  his  surviving  children.  That  is  a  pro- 
vivorship  in  case  of  any  daughter  dying  unmarried 
and  that  is  not  dying  before  the  testator,  as  that 
3d  for.     This  is  a  clear  provision  in  favour  of  brothers 

This  then  appears  clearly  to  show  that  no  right  of 
at  to  be  given  which  could  defeat  that  survivorship, 
aking  the  original  deed  and  these  two  codicils  to- 
kve  no  difficulty  in  coming  to  the  conclusion  that 
meant  to  be  given  to  daughters  but  a  liferent.  That 
the  conclusion  that,  as  they  have  only  a  bare  liferent, 
>  power  given  to  Mrs.  Morice  to  divide  or  apportion 

among  her  children  who  already  have  the  fee  in 


IS. — I  have  felt,  and  still  feel,  considerable  doubt 
should  have  been  called  upon  to  decide  anything  at 
i  to  this  matter  at  the  present  time.  The  only 
are  the  Court  is,  whether  the  deed  of  apportionment 
irice  is  or  is  not  a  valid  deed.  On  the  one  side 
inor  or  pupil  sons,  whose  interest  is  to  maintain 
d  is  not  valid,  and  on  the  other  side  there  is  a  minor 
hose  interest  is  to  maintain  that  the  deed  is  valid. 
bo  the  terms  of  Mr.  Anderson's  trust-deed  and 
!e  no  reason  to  doubt  that  the  testator's  intention 
a  liferent  to  his  daughters  and  a  fee  to  their  chil- 

ioes  not  solve  the  question,  whether  Mrs.  Morice 
rer  to  apportion  the  shares  of  her  children.  It  is 
ither  in  the  trust-disposition  ^)r  codicils,  that  the 

go  to  these  children  equally  among  them.  -  Now  I 
ler  it  should  be  taken  for  granted  that  because  Mrs. 
a  liferent  merely,  she  cannot  have  an  implied  power 
ment  among  her  children  of  the  fee  of  the  provision 
hem  by  their  grandfather.  As  far  as  I  know, 
ad  of  question  not  settled  in  our  law,  and  I  would 
give  an  opinion  upon  it  without  argument.  Here 
ive  is  not  maintained  by  the  only  party  interested, 
ing  so,  and  the  parties  interested  being  in  minority, 

how  any  judgment  which  we  may  pronounce  can 
loritative,  or  be  acted  on  until  they  come  of  age,  when 
may  see  cause,  in  place  of  carrying  out  the  judgment, 
ite  their  mother's  deed  of  apportionment^  m  the 
10  are  major  have  already  done. 

omLLiUf. — Mrs.  Morice  executed  a  deed  of  apportion- 
lich  ib«  directed  her  marriage-contract  trustees  to 
caiiital  of  her  fortune  among  her  children.    The 


power  of  doing  so  was  reserved  by  her  in  her  marriage-contract, 
but  the  effect  of  this  reservation  must  depend  upon  whether  she 
had  a  liferent  or  a  fee  under  her  father  Mr.  Anderson's  settle- 
ment. It  does  not  occur  to  me  that  there  can  be  any  serious 
question  whether,  if  there  is  only  a  liferent  given  to  the  parent 
and  the  fee  is  actually  conveyed  to  the  children,  the  parent 
being  a  liferenter,  can  disturb  this  settlement  of  the  fee,  and 
regulate  the  share  of  the  fee  which  each  child  is  to  take.  But 
this  is  a  question  which  we  are  not  now  called  upon  to  decide. 
The  true  question  is.  Was  the  right  given  to  Mrs.  Morice  by  her 
father  a  right  of  liferent,  or  a  right  to  the  fee  ?  Now  where  there 
is  no  trust,  the  law  sustains  the  limitation  of  the  parents*  right 
to  a  liferent  only  when  the  word  '*  allenarly  "  is  used.  Thus  a 
direct  disposition  to  a  i)arent  in  liferent  and  to  the  children 
nascituri  in  fee,  is  held  to  carry  the  fee  to  the  parent.  This 
result  is  prevented  by  the  use  of  the  word  "  allenarly.**  A  dis- 
position to  a  parent  in  liferent  for  his  liferent  use  allenarly 
carries  nothing  more  to  the  parent  than  the  liferent.  Where 
there  is  a  trust  of  an  executorial  character  merely  for  the  puipose 
of  payment,  that  trust  does  not  take  the  case  out  of  the  general 
rules,  but  where  there  is  a  trust  for  holding  and  for  continuing 
administration  of  the  estate,  it  is  settled  that  the  same  strictness 
of  construction  is  not  to  be  applied,  but  that  the  intention  and 
meaning  of  the  testator,  as  expressed  in  the  deed,  is  to  be  especi- 
ally attended  to.  So  we  must  consider  the  clause  in  Mr. 
Anderson*s  settlement,  in  which  he  deals  with  his  daughter's 
portion.  In  the  first  place,  he  gives  her  £500  to  be  at  her  ab- 
solute disposal,  and  then  he  directs  that  the  rest  shall  be  laid 
out  on  heritable  security,  and  so  remain  until  her  marriage, 
when  the  same  shall  be  secured  in  the  same  way  *'  for  her  pro- 
per liferent  use,  and  afterwards  to  her  children  in  fee.**  Now 
the  distinction  which  is  here  drawn  between  the  power  of  ab- 
solute disposal  given  as  to  the  £500,  and  proper  liferent  use 
given  as  to  residue,  is  very  obvious.  The  word  "  proper  '*  is  not  a 
usual  word  in  reference  to  a  liferent,  and  it  is  important  to 
inquire  into  its  meaning.  The  word  has  two  grammatical 
meanings.  In  the  first  place,  it  may  mean,  **  own,'*  for  example, 
as  in  Shakespeare  "our  pro()er  son,*'  meaning,  **our  own  son,*' 
or,  as  in  Dryden,  **at  your  proper  cost,"  meaning  at  your  own 
cost  It  is  obvious  that  this  cannot  be  the  meaning  here.  It 
cannot  mean  her  own  liferent,  as  distinguished  from  the  liferent 
of  another.  But  in  the  second  place,  the  word  "  proper  **  may 
mean  appropriate  or  peculiar,  as,  for  example,  in  Milton,  '*  by 
our  proper  motion  we  ascend,*'  meaning  by  our  appropriate 
motion.  I  think  that  this  is  the  sense  in  which  the  word  is  here 
used,  and  that  **  for  her  proper  liferent  use,*'  means  for  her  use 
in  ])roper  liferent,  or  appropriately  in  liferent.  Thus  I  think 
there  can  be  no  doubt  but  that  Mrs.  Morrice  took  only  a  life- 
rent under  her  father's  settlement.  1  agree  with  your  Lordship 
that  the  codicils  make  this  still  more  clear,  but,  for  the  reasons 
I  have  stated,  I  think  the  ][>oint  sufficiently  established  by  the 
deed  itself.  Having  only  a  liferent  she  could  not  alter  or  dis- 
turb the  destination  of  the  fee,  at  least  in  so  far  as  regards  the 
original  share.  In  regard  to  the  accruing  share,  a  different 
question  may  arise.  But  that  is  not  at  present  before  us.  I 
am  therefore  of  opinion  that  the  answer  to  the  question  presented 
to  us  should  be  that  Mrs.  Morice  had  no  power  of  apportion- 
ment of  the  original  share. 

The  following  interlocutor  was  pronounced  : — 
**  The  Lords,  having  heard  counsel  on  the  special  case,  find 
and  declare,  in  answer  to  the  question  therein  stated,  that  the 
deceased  Mrs.  Alison  Morice  had  no  power  to  apportion  among 
her  children  the  capital  of  the  original  share  provided  to  her  and 
the  funds  in  the  hands  of  the  judicial  factor,  belonging  to  the 
Appoint  the  expenses  of  the  parties  to  the  case  to  be  paid  out  of 
the  funds  in  the  hands  of  the  judicial  factor,  belonging  to  the 
late  Mrs.  Morice  and  her  children ;  and  remit  the  accounts  of 
the  said  expenses  to  the  auditor  to  tax  and  report ;  and  direct 
the  attention  o!  the  auditor  to  the  circumstance  that  the  only 
parties  beneficially  interested  in  the  question  raised  by  the  case 
are  the  parties  of  the  third  and  fifth  part." 

Far  First  and  Third  Parties,  Watson,  Pearson ;  Henry  and 
Shiress,  S.S.C.  Agents,— For  Second  Party,  Keir;  D.  Scott 
Moncrieff,  W.S.  AgmL — For  Fourth  and  Fifth  Parties,  Dean  of 
Faculty  (Gk>rdon),  Q.C.,  Gloag ;  Qoldie  and  Dove,  W.S.  Agents. 
— B.  Clerk.  JLM.IL 
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December  12, 1872. 

SECOND  DlVIfllOy. 

Speceal  Case*— for  (1.)  Hugh  All  ax  and  Olbers  (James 

Allan's  Tmstees),  and  (2,)  Jaset  Allan  and  Others. 

Suoy^iOB^Testamtnt^'^AltTiifnt^ijy  Prmmon — Jus  mariti,  «c- 
ciii*ion  o/^ Where  a  tesUtor  directed  his  triiBte^s  *'  to  divide 
BDd  paj  over  the  fee"oE  the  reaidue  of  his  estate  la  his  chil- 
dretif  "  declaring  that  the  provisiona  bereio  tuade  in  favour  of 
females  abaJl  be  x*^rely  aliroenUry  to  them,  not  alienable  or 
assignable,  and  shall  he  oxchitilve  of  the  jus  marUi  and  right 
of  Administration  of  any  husband  they  or  either  of  tbein 
have  or  ma^  have,  and  shall  not  be  affectable  by  their  own 
or  such  hushand's  debts  or  deeds  or  the  diligence  of  their  own 
or  hia  creditors,  all  which  nre  hereby  ejccluded  and  debarred  ; 
and  declaring  that  the  receipts  of  eueh  femalen,  without  tbe 
concurrence  of  their  husbands,  ahall  be  sufBcient  for  their 
Atkid  provisions  " — Nelti,  ttat  as  there  was  neither  a  tnist  nor 
an  ulterior  interest  created,  the  attempt  to  render  tbe  fund 
alintentary  and  not  assignable  was  inconsistent  with  the 
direction  to  pay  and  ineffectual,  but  that  the  exclusion  of 
the  JIM  mariii  and  right  of  administration  was  in  a  diiferent 
position,  and  should  be  inserted  qiianium  mUetU  in  the  receipts 
to  bo  taken  from  the  daughters. 

The  follow mg  clauae  occurred  in  the  trnst -disposition  and 
settlement  of  Ihe  Jate  James  Allan,  Manager  of  Govan 
Colliery ; — 

**  In  tbe  third  place,  I  direct  and  appoint  my  said  trustees, 
upon  the  decease  of  the  said  Mary  Watson  or  Allan,  my  wife, 
to  divide  and  pay  over  the  fee  of  the  said  residno  to  and  among 
the  whole  of  my  chihlren  who  may  survive  me,  and  the  issue 
of  such  of  them  as  may  predecea^^  leaving  issue,  m eluding 
among  them  my  said  granddaughter,  Mary  Jane  Wataon 
Michie,  share  and  share  alike,  the  issue  in  each  case  taking 
tbe  share  which  their  respective  parents  would  have  received, 
equally  among  them,  when  more  than  one,  payable,  the  eharoa 
of  the  sonfi  on  their  attaining  majority,  and  of  tbe  daughters 
and  granddaughters  on  their  attaining  that  age  or  being  married, 
whichever  of  theee  events  ehall  first  happen  ;  declaring  that 
the  share  of  my  said  grandchild,  Mary  Jane  Wataon  Michie, 
while  she  is  not  married,  shall  be  applied  by  my  trustees, 
principal  and  interest,  as  may  be  necessary  to  and  f«r  her  own 
use  and  beneRt  while  she  Uvea,  and  at  her  death,  failing  issue, 
■hall  be  divided,  such  proportion  thereof  as  may  not  have  bcsen 
paid  over,  among  my  surviving  children  and  the  issue  of  such 
as  may  have  predcceofled,  per  stirji^^  it  being  my  desire  and 
intention  that  neither  during  my  said  grandchild's  life  nor  after 
her  death  shall  her  father,  George  Michie,  or  any  of  hia  family 
or  connection*^  take  any  benefit  whatever  fmm  the  proviaion 
nereby  made  in  his  chdd'a  favour ;  and  I  declare  that  the  pro- 
Tisions  in  favour  of  my  children  herein  named  shall  be  in  full 
aatia faction  to  them  of  all  claims  of  legitim^  portion-natural, 
bairns'  part  of  gear^  and  every  other  claim,  legal  and  con- 
ventional, competent  to  them  by  and  through  my  deceaae,  or  by 
and  Ui rough  the  decease  of  their  mother  \  and  I  further  declare 
that  in  the  event  of  any  child  or  children  challenging  or  im- 
pugning this  settlement  in  any  manner  of  way,  such  chihl  or 
children  shall  not  only  forfeit  all  provisions  hereinbefore  con- 
tained in  their  favour,  but  also  all  provisiona  in  favour  of  their 
issue  ;  and  declaring  that  the  provisions  herein  made  in  favour 
of  females  shall  he  purely  alimentary  to  them,  not  alienable  or 
aasignable,  and  shall  be  excluaive  of  the  jus  marUi  and  right  of 
ad  miniat  ration  of  any  husband  they  or  either  of  them  have  or 
may  have,  and  shall  not  he  aHectable  by  their  own  or  such 
huaband^s  debts  or  deeds  or  the  diligence  of  their  own  or  his 
creditors,  all  which  are  hereby  excluded  and  debarred  ;  and  de- 
claring that  the  receipts  of  such  females,  without  the  eon^ 
currence  of  their  huabanda  shall  he  sufficient  for  their  said 
provisions.*' 

Mrs.  Allan,  wbnhad  a  liferent  of  tbe  said  residue  died 
on  October  23d  1871,  and  the  Irustees  then  prepared  to 
distribute  ihe  reetdue  in  te^ms  of  this  third  clause  of  the 
trust-deed. 

A  question  howeTer  arose    between  them  and  Mr* 


Allan's  daughters  with  respect  to  the  import  of  tbe 
said  claiise  in  Mr,  Allan's  settlement  1o  tbe  effect  thai 
tbe  provisions  therein  made  in  favour  of  females  sIiotM 
be  purely  alimentary,  and  neither  uaslgriable  nor  iuV 
jcct  to  the  diligence  of  creditors,  nor  to  the  jum  marili 
and  right  of  administration  of  husbands,  Mn  Allia'i 
trustees  conceived  that  they  were  boand  to  retaio  tke 
daughters'  provisions  in  order  the  more  eflfectaally  to 
carry  out  the  purpose  of  this  declaration.  The  dtufiitv^ 
luaintamed  that  they  were  entitled  to  payment  ef  te 
provisions  or  to  an  assigtiation  of  funds  representing  tbwr 
shares  with  a  clause  in  such  aasignatlon  in  terms  af  liis 
said  declaration. 

The  following  quesllons  were  accordingly  submitt^  k 
the  opiaion  and  judgment  of  the  Court : — » 

Did  the  trust-aeitlement  of  Mr.  Jaznea  Allan  impose  n pin  In 
trustees,  the  ^rst  parties,  the  duty  of  contiauing  their  potM> 
sion  of  that  part  of  the  residue  of  the  tmat-eQt&te  which  wu^ 
tined  to  the  truater's  daughters  during  their  lives  respectit^f ; 
or,  wa<  it  competent  to  the  fir^t  parties  to  disehaf^  theiosdnist 
their  truat  by  asaigning  shares  of  the  trust  f  imda  and  esbd*  U 
the  truater^s  daughters,  parties  of  the  second  part,  retpeettn^ 
by  a  deed  of  aasignation  containing  a  declare tion  tc  the  Ai 
that  the  eatate  aiisigneil  was  alimentary,  and  held  exdatif^«f  it 
jaA  mariti  and  right  of  administration,  in  terttis  of  the  tonmt 
provision  of  Mr.  Allan's  truat-settlement  ;  or,,  were  the  trtnte^ 
daugbtere,  parties  of  the  second  partf  entitled  to  paymefit  m 
aeaignatioo  of  their  shares  respectively  aimplicUerhjlSti^^Blm 
of  the  l^rat  jiart  T 

Authorities  :^ White  and  Tndor's  Lettding  Caaes,  voL  146^ 
Newlands  v.  Paynter,  1839,  10  Simona  377  ;  Gowaoa,  Petitiaset 
9th  Man^^h  lg49,  11  D.  1028;  Sarel,  14ih  June  IW  D 
Jurist  Report,  876|  (Wooil  V,C.) 

At  advising — 

LoBD  JusticE'Clirk.— The  question  in  this  case  is  diiiW 
ioto  two  parts.     The  first  raises  the  points  whether  thi  ti^ 
settlement  imposes  on  the  trustees  the  duty  of  coDtiafn^li 
act  in  respect  of  this  provision  to  the  trnater's  da^ngbten  Wif 
qualified  with  certain  conditions.     It  is  I  think  oonLH^i-   V 
concerned  that  it  does  not^     The  Be<»nd  point  raise^i  i^  ^« 
the  trustees  can  discharge  themselvea  by  paying  or  aati^u^^i- 
the  beneficiaries,  taking  discharges  from  them  contaioing  >  i^ 
daration  of  the  condittons  under  which  ih«  provisiom  uti^i  Id 
by  the  truster. 

The  clause  in  the  trust-settlement  is  in  some  respectt  pKB^ 
as  regards  the  provisions  to  the  trnater's  daughters.  Hitipja 
the  third  purpose  directed  hiatmatees  **to  divide  and  p&fD^' 
tbe  fee  of  the  residue  to  and  among  his  whole  children,  indwNl  " 
his  daugbtere,  the  truster  afterwanla  »dd«d  this  ekaM :  "v^ 
declaring  that  tbe  provisions  herein  made  in  favour  d  ieaik 
shall  be  purely  alimentary  to  them,  not  alienable  or  u^lpi^ 
and  shall  be  exclusive  of  the  /rM  mariii  and  right  ot  admit^ 
tion  of  any  htialuind  they  or  either  of  them  have  or  may  hiT^ 
and  shall  not  be  a  Sec  table  by  their  own  or  such  husbanJ^ 
or  deeds,  or  the  rliligence  of  their  own  or  his  creditors,  aIj  ^^^^  - 
are  hereby  excluded  and  debarred/^ 

I  think  that  is  a  clear  inatruction  to  thetamate^  fiivtftefif; 
and  second,  to  take  a  receipt  from  the  benc^eiariet  f'l'  — 
whole  cajutal  sum  of  their  provisions.  And  that  being  li  -  - 
the  question  is,  nnder  what  conditions  this  payment  ii  t^  ^ 
made  and  receipt  given.  Now  the  land  is  declared  ahawnt^fT 
and  inalienable,  and  if  that  had  been  consistent  with  tJ»  o*^ 
direction  to  pay  over,  I  do  not  say  hnt  that  the  Court  itt^ 
have  taken  Btej>s  to  enforce  the  truster'*  intention.  If  thb«** 
dition  had  re  latent  to  a  sum  payable  annually*  it  would  prM^ 
have  been  pro]>er  that  the  Court  should  exercise  its  eqm'^' ^ 
jurisdiction  for  the  purpose  of  carrying  into  effect  sneh  ta  in- 
tention. But  in  the  present  case  I  do  not  think  tbis  is  pr^^ 
cable.  The  testator  has  attempted  to  do  two  incoT;  l  ' 
things.  He  has  ordered  hia  trnstees  to  pay  over,  while  )i"  - 
endeavoured  to  limit  the  full  right  of  property  in.  the  pap*^ 
and  that  without  a  trust,  and  without  ctreatipg  a  tefai*^ ' 
resulting  right  in  any  one  else. 
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le  of  Larly  Massy  was  quite  diflferent.  There  a  separ- 
of  credit  was  created  in  the  issue  of  Lady  Massy, 
e  is  nothing  of  the  kind.     The  two  provisions  are  in- 

>  one  with  the  other,  and  therefore  the  beneficiaries  are 
3  simple  payment  without  the  conditions  to  which  I 
Ted. 

e  exclusion  of  the  jua  nutriti  is  a  different  matter.  I 
t  may  be  excluded  by  a  truster,  and  in  any  receipt  to 
this  exclusion  should  be  expressed.  What  effect  that 
may  have  I  do  not  say,  but  I  can  see  that  some  effect 
ve,  and  I  therefore  think  that  a  clause  to  this  effect 
inserted  in  the  receipts. 

Cowan. — This  is  a  very  delicate  question  indeed, 
in  his  Commentaries,  and  other  writers,  lay  it  down 
tual  protection  for  a  fund  left  by  a  father  to  his  chil- 
only  be  obtained  by  means  of  a  trust ;  and  the  ques- 
raised  comes  in  effect  to  be  whether  we  are  to  create 
order  to  carry  out  the  conditions  which  Mr.  Allan 
;o  his  daughters*  provisions.  I  am  not  aware  of  the 
ring  ever  exercised  such  power.  I  think  we  are  not 
io  authorize  the  trustees  to  do  otherwise  than  the 
as  directed,  which  is  to  pay  the  money  directly  to  the 
ies.  There  is  no  ulterior  destination,  as  there  was  in 
ey's  case,  which  requires  to  be  protected.  The  de- 
that  the  funds,  when  paid  over  to  the  daughter,  should 
able  is  quite  impossible  of  being  carried  into  o|>era- 
cannot  be  regarded  as  of  any  legal  effect,  unless  under 
etion  of  a  trust,  which  is  not  created  by  this  deed, 
h  the  Court  cannot  call  into  existence.  I  am  not, 
satisfied  that  in  the  narrative  of  the  receipt  to  be 

>  the  trustees  there  should  not  appear  the  declaration 
unds  are  declared  alimentary.  In  many  settlements 
declared  to  be  such,  so  far,  at  least,  as  regards  annui- 
'unds  which  are  only  available  in  the  form  of  yearly 

and  the  declaration,  though  probably  inept  as  regarcU 
[pal,  may  have  effect  as  regards  the  yearly  produoe. 
kgree  with  your  Lordship  tiiat  the  exclusion   of  the 

and  right  of  administration  must  be  introduced  into 
t 

tber  Judges  concurred. 

>llowing  interlocutor  was  pronounced  : — 

iOrds,"  etc.,  "  are  of  opinion,  and  find  that  the  trustees 
i  James  Allan,  the  first  parties,  are  entitled  and  bound 
payment  to  the  truster^s  daughters,  parties  of  the  second 
leir  shares  of  the  trust-estate  on  their  own  receipt, 
I  a  clause  excluding  the  jus  mariii  and  right  of  ad- 
on  of  their  respective  husbands,"  etc. 

Jirst  parties^  Fraser,  Madaren  ;  John  Galletly,  S.S.C. 
''or  the  second  parties,  Millar,  Q.C.,  Horn,  Hall ;  Millar, 
and  Kobson,  Agents.— B..  Clerk.  h.j. 


December  13,  1872. 

PIRST  DIVISION. 

Case. — James  Hope,  D.K.S.  (Earl  of  Glasgow's 
Trustee),  and  Others. 

I  lo  Children — Marriage-Contract — Jus  crediti — Held 
I  antenuptial  contract  in  which  the  husband  disponed 
lands  "  to  and  in  favour  of  himself  and  the  heirs  what- 
r  to  be  procreated  of  his  body,  and  his  or  their  as- 
.'*  whom  failing,  to  a  series  of  substitute  heirs,  con- 
^jus  crediti  upon  the  heir  of  the  marriage,  which  the 
i  was  not  entitled  to  defeat  by  any  gratuitous  deed, 
who  had  by  antenuptial  contract  created  a  ju8  crediti 
lin  lands  in  favour  of  the  heir  of  the  marriage, 
rds  conveyed  the  lands  to  trustees,  whom  he  directed 
such  parts  of  them  as  should  be  required  to  pay  off 
hich  he  had  borrowed  to  pay  the  debts  of  his  eldest 
I  said  heir  of  the  marriage,  so  as  to  relieve  his  personal 
Held  that  this  was  a  gratuitous  alienation  infravdem 
mtenupiial  contract. 

;  and  ReprobaU—lji  a  case  where  a  jus  erediU  had 
oferred  by  antenuptial  oontract  upon  the  heir  of  the 
LV. — ^NO.  X. 


marriage,  the  father  in  1825  executed  a  trust-ileed,  partly 
inter  vivos  and  partly  mortis  catua,  in  fraudem  of  the  ante- 
nuptial contract,  and  afterwards  in  1843  another  trust-deed, 
which  two  deeds  were  the  only  testamentary  deeds  standing 
unrevoked  at  his  death,  and  taken  together  containe<l  a 
complete  disposal  of  his  whole  estate.  Upon  the  death  of  the 
father  in  1843,  the  heir  of  the  marriage,  in  ignorance  of  the 
deed  of  1825,  made  up  a  title  to  the  lands  therein  contained 
as  heir  of  provision  under  the  antenuptial  contract. 
He  died  in  1869,  having  taken  benefit  under  the  deed  of 
1843,  and  discharged  the  trustees  under  the  same.  Held,  in 
proceedings  instituted  in  1871,  that  the  right  to  challenge 
the  deed  of  1825  was  not  cut  off  by  the  negative  prescription, 
and  that  the  heir  having  taken  benefit  under  and  approbated 
his  father's  settlements  in  ignorance  of  the  existence  of  the 
deed  of  1825,  Ids  trustees  and  executors  were  entitled  to  a 
right  of  election,  either  to  abide  by  his  approbation  of 
his  father's  settlements,  or  to  repudiate  the  same  and  set 
aside  the  deed  of  1825,  upon  condition  of  restoring  the  funds 
received  by  him  under  the  deed  of  1843. 

In  March  1788  an  antenuptial  contract  was  entered  into 
betwixt  George  Earl  of  Glasgow,  with  consent  of  Eliza* 
beth  Bosse,  Countess  of  Glasgow,  his  mother,  on  the  ouq 
part,  and  Lady  Augusta  Hay  on  the  other  part. 

At  the  date  of  the  contract  the  said  Elizabeth  Countess 
of  Glasgow  was  tenant  in  tail  of  the  lands  of  Hawkhead 
and  others,  under  an  entail  executed  by  her  father.  Lord 
Rosse,  the  destination  being  to  her  and  the  heir-male  to 
be  procreat  of  her  body,  and  the  heirs  whatsoever  of  the 
body  of  the  said  heir-male,  which  failing,  etc.  The 
entail  was  defective,  in  respect  that  it  contained  no 
prohibition  against  altering  the  order  of  succession.  By 
the  contract  of  marriage  before  mentioned  the  Countess  of 
Glasgow  and  her  son  Earl  George  ratified  and  confirmed  the 
substitution  of  heirs  contained  in  the  deed  of  entail,  and 
bound  themselves  not  to  do  any  deed  whereby  the  course 
of  succession  to  the  lands  of  Hawkhead  might  be  altered, 
or  the  heirs  of  the  marriage  disappointed  thereof.  But 
full  power  was  reserved  to  Earl  George,  at  any  time  after 
the  succession  should  open  to  him  by  the  death  of  his 
mother,  to  execute  a  strict  entail  of  the  said  lands,  without 
consent  of  the  heirs  of  the  intended  marriage,  provided 
that  the  order  of  succession  settled  upon  them  should  not 
be  interrupted  or  disappointed. 

A  number  of  lands,  which  Earl  George  held  in  fee- 
simple,  were  also  made  the  subject  of  settlement  by  the 
marriage-contract,  and  in  particular  certain  lands  named 
Thirdpart,  and  Baidland  and  Brodochlie.  The  destination 
as  regards  these  lands  was  in  the  following  terms : — 

*<  To  and  in  favours  of  himself  and  the  heirs  whatsomever  to 
be  procreated  of  his  body,  and  his  or  their  assignees,  whom 
failiug,**  etc. 

In  exercise  of  the  power  reserved  in  the  marriage- 
contract  of  1788,  Earl  George  executed  in  1819  a  strict 
entail  of  the  lands  of  Hawkhead  and  others. 

By  a  trust-disposition  executed  by  Earl  George  on  2d 
December  1825,  he,  on  the  narrative  that  he  stood  bound 
in  sundry  obligations  for  money  borrowed  for  the  use  of 
his  eldest  sou  James,  Viscount  Eelbume  (afterwards  Earl 
of  Glasgow),  viz.,  £18,000  secured  on  the  estate  of  Etal, 
£17,000  secured  on  the  lands  of  Thii-dpart,  Baidland,  and 
others,  £10,000  on  the  lands  of  Stanlie  (part  of  the 
ancient  estate  of  Hawkhead),  £3000  over  his  own  fee- 
simple  purchases  in  Renfrewshire,  and  £5000  not  heri- 
tably secured,  conveyed  to  trustees  the  lands  of  Thirdpart, 
Baidland  and  Brodochlie,  and  Stanlie.  The  purposes  of 
the  trust  were,/r«/,  that  the  trustees  should,  out  of  the 
free  rent  of  the  lands  conveyed,  keep  down  the  interest 
on  the  debt  mentioned,  and  the  interest  on  any  other 
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debts  for  which  be  might  be  bound  for  his  eldest  son ; 
second,  that  as  soon  as  a  proper  sale  could  conveniently 
be  made,  the  trustees  were  to  sell  such  parts  of  the  said 
lands  as  would  pay  off  the  debts  before  mentioned,  but 
declaring  that  the  estate  of  Etal  should  still  remain  ulti- 
mately liable  for  the  mortgages  afifecting  it,  and  lastli% 
that  the  trustees  should  be  bound  to  denude  of  any  residue 
of  the  lands  in  favour  of  his  eldest  son,  or  heir  of  entail 
of  the  estate  of  Hawkhead  for  the  time,  under  all  the 
conditions,  restrictions,  and  declarations  of  the  then  existing 
entail  of  Hawkhead.  Further,  the  granter  recommended 
his  trustees  to  sell,  in  the  first  place,  the  lands  of  Tbirdpart, 
and  Buidland  and  Brodochlie,  and  thereafter,  if  these 
should  prove  insufficient,  to  dispose  of  such  parts  of  the 
lands  of  Stanlie  as  should  appear  least  dctrimcutul  to  the 
estate  of  Hawkhead. 

The  trustees  named  in  the  trust- disposition  of  1825 
were  infeft,  but  they  never  entered  into  possession  of  the 
lands  either  before  or  after  the  death  of  Earl  George. 

On  24th  March  1843  Earl  George  executed  a  trust- 
settlement  of  his  personal  estate.  The  principal  purposes 
of  the  trust  were,  the  payment  to  each  of  the  children  of 
his  second  marriage  of  the  sum  of  £20,000 ;  and  also  of 
the  sum  of  £6000  from  the  outlay  made  by  him  U|)on  his 
entailed  estates,  and  failing  any  part  of  it  being  so  recover- 
able, he  directed  that  the  deficiency  should  be  made  good 
from  a  sum  of  £10,000  which  had  been  made  a  burden 
upon  Hawkhead  for  younger  children,  which,  in  so  far  as 
not  required  for  this  purpose,  should  be  held  to  be  ex- 
tinguished, and  which  bequest  should  be  equally  divided 
between  his  two  children  of  his  second  marriage.  The 
deed  proceeded — 

"  QuartOf  Being  dosirons  to  preierve  in  my  family  the  ancient 
estate  of  Hawkhead,  I  hereby  direct  and  appoint  my  said 
trustees  to  procure  the  entail  thereof  which  was  some  years  ago 
executed  by  me,  with  consent  of  my  said  eldest  son,  duly  recorded 
in  the  Register  of  Entails,  and  a  proper  feudal  investiture 
completed  therein  :  Further,  as  the  said  estate  is  charged  with  a 
considerable  amount  of  debt,  contracted  by  my  said  eldest  son,  for 
which  1  joined  in  the  securities  over  the  said  estate,  it  is  my 
wish  that,  after  fulfilling  the  other  objects  before  mentione<],  the 
residue  of  my  said  personal  estate  shall  be  applied  in  purchasing 
up  the  said  debts,  to  the  effect  the  same  may  be  extinguisheiC 
and  particularly  those  affecting  the  old  estate  of  Hawkhead,  the 
interest  of  these  debts  being  to  be  kept  down  by  the  interest 
arising  out  of  any  residue  of  my  said  funds  :  And  lastly,  when 
these  purposes  are  fulfilled,  the  sum  of  £16,000  sterling  shall 
be  set  apart,  and  bo  lent  out  by  my  said  trustees  upon  good 
securities,  real  or  personal,  and  the  interest  thereon  to  be 
received  by  my  said  trustees,  and  added  to  the  said  fund,  and 
80  continue  for  the  space  of  five  years  after  my  decease,  at  the  end 
of  which  period  £6000  shall  be  paid  to  my  said  two  younger 
children  of  my  second  marriage  in  equal  proportions,  and  the 
remainder  of  said  fund,  with  any  additional  money  that  may 
arise  out  of  my  said  execatry,  after  fulfilling  the  objects 
aforesaid,  shall  be  accounted  for  and  paid  over  to  my  said  eldest 
son,  whom  I  wish  to  be  considered  as  my  residuary  heir  and 
executor;  and  he  shall  then  be  bound,  on  the  termination  of 
the  said  trust,  to  discharge  the  said  trustees,  and  do  every  other 
thing  which  tiiey  may  consider  to  bo  necessary  for  carrying  out 
my  wishes.*^ 

Earl  George  died  on  4th  July  1843.  His  son  Earl 
James  made  up  a  title  to  the  fee-smple  lands  contained 
in  the  marriage-contract  of  1788,  and  in  particular  to  the 
lands  of  Tbirdpart,  and  Baidland  and  Brodochlie,  as  heir  of 
provision  to  his  father  under  the  contract  of  marriage  of 
1788. 

On  the  death  of  Earl  George,  the  trustees  named  in 
his  trust-settlement  of  1843  accepted  of  the  trust,  and  in 
ignorance  of  the  trust-disposition  of  1825  procceded^to 
administer  the  estate. 


I- .  f . 


They  paid  out  of  the  czecutry  funds  under  their  charge 
£G7,000  of  debts  affecting  the  estate  of  Hawkhead,  iho 
they  paid  £16,000  of  the  debts  specified  in  the  trnst-deed 
of  1825,  in  ignorance  that  the  payment  thereof  wii 
provided  for  by  that  deed.  The  other  debts  specified  in 
the  deed  of  1825  were  not  paid,  and  the  estate  of  Etal,  tQ 
which  Earl  James  succeeded  on  the  death  of  bis  mother  ii 
1822,  remained  Imrdened  with  the  debt  of  £18,000,  od 
the  lands  of  Tbirdpart,  and  Baidland  and  Brodocblie,  t» 
which  Earl  James  succeeded  on  his  father's  death,  wiA 
the  debt  of  £17,000,  the  interest  of  which  contiooedb 
be  paid  by  Earl  James  during  his  life. 

The  personal  estate  of  Earl  George  ultimately  |tfviirf 
insufficient  for  payment  of  all  the  debts  and  proriur 
which  the  tnistees  were  directed  to  pay.     The  ipmiam 
left  unsatisfied  consisted  of  £20,000,  part  of  the  pronni 
to  the  truster's  children  of  his  second  marriage,  ui  i 
£14,000  as  the  sum  due  to  Earl  James  as  his  pnyorii 
of  a  sum  of  £16,000  which  the  truster  directed  to  k» 
cumulated  for  five  years  after  his  death  (vhic&dn 
estimated  would  then   amount  to  £20,000),  at  tb  oil 
of  which  period  £6000  was  to  be  paid  to  the  diiUnitf 
his  second  marriage,  and  the  remainder  to  Eirl  Juki 

In  order  to  meet  the  deficiency  in  the  younger cbiUnk 
provisions  Earl  James  presented  a  petition  noiiff  tb 
Entail  Amendment  Act,  for  authority  to  grant  bombiri 
dispsitions  in  security  in  their  favour  for  the  m  tf 
£8000  and  £12,000  over  certain  of  his  entailed  liadi^al 
this  was  accordingly  done. 

In  1859  the  executors  of  Earl  (Jeorge  pud  onrti 
balance  of  his  personal  estate  to  Earl  James,  unAiJ 
heir  and  executor,  which  only  amounted  to  shoot  £1M 

Earl  James  died  on  llth  March  1869,  leayipg»gM"i 
trust^^ettlcment  in  favour  of  the  parties  of  the  thiid  |iA 
to  this  special  case.  He  was  succeeded  in  hiB  eriv 
estates  (with  the  exception  of  Etal,  which  devolved^ 
his  sister-german,  Lady  Augusta  Boyle  or  Fiticlim 
by  his  brother  consanguinean,  now  Grcorge  Eal  ■ 
Glasgow,  the  party  of  the  second  part. 

All  the  trustees  named  in  the  trust-deed  of  1825  «■ 
now  dead,  and  on  the  joint  application  of  the  preseitU 
and  the  tnistees  of  Earl  James,  Mr.  Bobert  M«cbj,TJi 
was  appointed  by  the  Court  to  be  trustee  under  the tr^:  ^' 
deed  of  1825.  In  this  office  he  was  succeeded  hffc 
James  Hope,  D.E.S.,  the  party  of  the  fim  put  toli 
case. 

The  lands  of  Tbirdpart  were  sold  by  the  tnutee  h  _ 
upwards  of  £25,000,  and  the  price  applied  in  the  W  ^i 
place  to  pay  oflF  the  debt  of  £17,000  affecting  thatcrf*  ^i^ 
and  the  estates  of  Baidland  and  Brodochlie.  The  f^ 
remaining  in  the  hands  of  the  trustee  thenconwtol* 
the  lands  of  Baidland  and  Brodochlie,  and  the  hil0* 
of  the  price  of  Tbirdpart.  ■ 

This  was  claimed  (1.)  by  the  first  party  nnijlj 
trust-deed  of  1825,  for  the  purposes  therein  oonttf* 
(2.)  By  the  present  Earl,  as  heir-at-law  of  his  &tkev*  ^  -. 
the  ground  that  no  valid  title  had  been  made  up  lyj*.  |^-^ 
James.  (3. )  By  the  trustees  of  Earl  James,  on  the  ff^\ 
that  the  trust-deed  of  1825  was  ultra  viru  of  the  fp^ 
as  being  to  the  prejudice  of  thejicf  credilticonfavd' 
the  heir  of  the  marriage  by  the  marriage-contii^' 
1788. 

The    questions   submitted   to   the    Coorfc  mn  ** 
following : — 

«1.  Whether  the  reaidne  of  the  tnui-eatate  ereitedl^  ^^ 
said  trust-disposition  of  2d  December  1825  £aIlat»heatlPp^^- 


1. V  -- 


upon 


the  said  GUorge  Frederick  Bona  Bari  of  01a^,«^ 


M^id^ 
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mon  of  t!i0  said  IfiniU  &nd  eistate  of  Ha^wkhcad 
eu  tbe  purj>o3es  of  thd  said  tnistHli^jtositiim 
1  upon  the  heirs  of  entail  eatitWl  to  sacueed 
i  and  estate^  imder  all  th^  condliious,  rc8tnc> 
tiOD«  at  the  e:dstiag  entail  of  Hawkbead  ? 
a  uid  George  Frederick  Rosac  Earl  of  tihtsgow 
r  of  the  deceased  George  Earl  of  Glasgow^  his 
right   to  the   said  reaidue,   or   to   any  jiort 

he  Bfud  JoDathon  Peel  And  HonourAble  David 
aoii  exocnt<jra  and  residiiary  legatees  of  the 
les  Earl  of  Glasgow,  have  a  prefembl«  right  to 
>r  to  any  part  tbenjof  ? 

;n  the  event  of  the  said  resLdue  falliog  to  be 
id,  upon  the  aoid  George  Frederick  Koeao  Earl 
the  heirs  of  eotail  entitt^  to  succeed  to  the 
itate  of  Uawkhi^l,  the  first  party  ia  1>DUiid  to 
ipon  tho  said  George  Predoriok  Hoase  Earl  of 
aaid  heirs  of  entail,  nub j  vet  to  alJ  the  fettem 
md  to  procure  the  deed  of  entail  to  be  executed 
irpofic  duly  recorded  ia  the  llegiater  of  Tallzii^s, 

;be  aaid  trustoes  and  executor*  of  the  said 
asgow  are  entitled  ti>  receive  out  of  tbe  said 
of  the  foresaid  debta,  amouutiDg  to  £16,000 
eea  and  eiectitora  of  tbe  aaid  George  Earl  of 
is  ex^cutry  estate  at  Martinmaa  1S43,  or  any 

be  said  George  Earl  of  01a«s<i^i  ^^  ^e^'*  ^^ 
>n  of  the  entailed  estate  of  Kclburne,  and  of 
»  of  Kilbiraie,  and  of  Crawfurd- Lindsay «  and 
Utitled^  out  of  the  realdue  of  the  ftaiil  tmat- 
B  said  entailed  estates  disburdened  of  any  and 
oreaaid  so  ids  of  £§000  aucl  £12^000,  contained 

and  disjKjaitirtus  in  secnrity  granted  by  tho 
■  Glasgow  on  ISth  July  1850  V 
e  p^xrty  oftbe  first  part — 
Mitract  of  1788  did  not  confer  any  j^i*  crfdUt 
tie  marriage,  the  dcatioation  not  being  to  tbe 
age  but  to  the  grauter,  "  and  the  heira  what- 
ircated  of  Lis  Ixhly,  and  his  or  their  assignees.'* 
t  not  import  any  peculiar  regard  for  the  heir 
md  must  bo  taken  as  aimjily  a  destination  to 
S&ignoes,  otherwise  tlie  word*  "his  and  their 
ie  read  as  "  bis  oueroua  and  their  gratuitous 
sre  waa  no  jus  ered'tfl  conferred  on  the  heir  of 

trust-deed  of  1825  was  not  uHru  i?ires  of  the 
f  Jt  was  in/ratidem  of  the  rights  of  the  heir  of 
I  Jamea  and  his  representativea  ha^l  lo^t  their 
the  deed.  Although  it  waa,  aa  far  as  regards 
ebt,  an  inirr  vh^os  deed,  it  was  also  a  mortis 
Bust  be  read  as  part  of  Earl  George's  settle- 
ttnea  took  benefit  under  the  deed  of  1843,  his 
nnot  be  allowetl  io  challenge  one  part  of  Eaii 
[tt  and  hold  to  another. 

t  Earl  certain  splittings  oftbe  Riiperiority 
poses  were  founded  on  as  evacaaling  the 
e  marriage -con  tract, 
*  trustees  of  Eurl  James — 
»  conferred  upon  the  heir  of  tbe  marriage  by 
178S  which  Earl  Geot^c  was  not  entitled 
TeaL  The  deed  of  1S25  was  therefore  ultra 
r,  anil  it  was  not  homologated  by  Earl  James, 
1  of  its  exifitenee.  It  is  said  that  he  took 
L  of  1S43  i^hich,  along  with  the  deed  of  1S25, 
rming  tho  settlement  of  Earl  George,  If  Earl 
enefit  under  the  deed  of  184:i  it  was  a  very 
ihe  deed  of  1825  been  revived  in  184^,  he 
it  to  b  ia  el«tction.  He  wovdd  b  a  ve  been  en  titled 
I  of  1825  provided  he  gave  up  any  benefit 
ken  by  the  deed  of  1S43.  Nothing  has  been 
is  representatives  from  that  right  of  election, 
led  to  notice  the  deed  of  1825  provided  they 
t  which  Earl  James  took  by  tho  deed  of  1843, 


Lord  PEtRsroEWT.  — This  case  is  somewhat  complicated  in  its 
detadsp  and  though  the  queatious  are  framed  so  as  to  dispose  of 
the  contentions  and  claims  of  the  parties,  yet  some  of  them 
require  a  great  deal  of  attention,  because  comprehending  a 
number  of  subordinate  questions. 

The  main  |>oint  under  the  first  question  is,  whether  the  deed 
of  1S25  is  effectual ;  which  raises  (1.)  the  question  whether  the 
maker  had  power  to  grant  it ;  and  (2.)  if  he  had  not,  whether  the 
detstl  is  still  effectual  because  the  right  of  his  son  James  to 
challenge  it  is  cut  oB*  on  various  grounds. 

The  power  of  George  Earl  of  Glasgow  to  make  the  deed 
de]>ands  a  good  deal  on  the  terms  of  his  marriage-contract  in 
1788,  and  tho  right  thereby  created  in  favour  of  the  heir  of  the 
marriage.  The  entailed  estate  of  Hawkhead,  which  belonged  to 
Earl  Ueorge^s  mother,  was  settled  by  that  marriage-contract, 
and  the  eiristing  entail  not  l)eing  effectual,  a  right  was  reserved 
to  Earl  George  to  make  an  effectual  entaiL  Therefore,  although 
the  estate  was  settled  subject  to  tho  provisions  of  the  then 
existing  entail,  it  was  no  breach  of  the  provisions  of  the  marriage- 
contract  to  make  a  new  and  valid  entaiL  But  besides  Hawk- 
head  ^  there  were  settled  by  Earl  George's  marriage-contract 
other  fee-simple  l&xnU.  These  lands  he,  "m  further  contemplation 
of  this  intended  marriage/'  "provides,  dispones,  and  conveys  to 
and  in  favour  of  himself  and  the  heirs  lawfully  to  be  procreated 
of  bis  body,  and  to  his  or  their  assignees,  whom  failing,"  to 
Lady  Elizabeth  Boyle,  and  a  series  of  heirs  afterwards  named. 
The  question  Is,  whether  under  this  clause  the  heir  of  the 
marriage  had  any  right  vested  in  him  which  Earl  George  was 
not  entitled  to  defeat  gratuitously.  The  peculiarity  of  the 
clanee  is  in  tho  words  ^-^his  or  their  assignees,"  and  it  is 
contended  that  the  words  confer  on  him  a  power  to  assign, 
which  means  that  this  is  neither  more  nor  less  than  a  con- 
veyance to  him  in  fee-simple  without  any  restriction.  That 
would  be  a  very  strange  provision  in  a  settlement  of  this  kind> 
and  the  last  construction  one  wonld  be  disposed  to  adopt  unless 
driven  to  it  by  the  dear  language  of  the  deed.  But  looking  to 
the  whole  scop«  of  the  de^  I  have  come  to  the  conclusion  that 
it  cannot  be  road  as  a  mere  conveyance  to  himself,  so  as  to 
leave  bim  as  fi^e  to  dispone  as  before.  The  words,  *'to  his  or 
their  assignees/''  must,  I  think,  be  held  to  mean  only  that  in  the 
event  of  there  being  no  heirs  of  the  mairiage.  Earl  George  and 
his  assignees  should  be  preferable  to  any  other  right  under  this 
deed.  I  am  not  disihosed  io  say  that  there  is  any  preferable 
fm  credlii  given  to  any  other  heir  or  the  heir  of  any  other  mar- 
riage than  that  with  I^dy  Angusta  Hay.  That  is  the  first 
point,  and  it  advance  us  thus  far  that  Earl  George  is  restrained 
from  gmtviitoufily  alienating  these  lands  to  the  prejudice  of  the 
heir  of  that  marriage. 

The  next  point  is,  whether  the  trust-disposition  granted  by 
him  in  1825  is  a  gratuitons  a]i«ikation  of  these  lands;  and  it 
roqnires  a  careful  cxamination<  el  the  deed.  At  first  sight  it 
certainly  looks  like  a  deed  for  tire  advantage  of  the  granter  and 
his  eldest  son  ;  for  unquestionably  it  is  a  deed  for  the  purpose 
of  providing  for  the  repayment  of  money  raised  for  the  payment 
of  the  son's  debts.  It  sets  out  as  its  consideration :  **  I,  the 
Bight  Honourable  George  Earl  of  Glasgow,  considering  that  I 
stand  bound  in  sundry  oldigations  for  money  borrowed  for  the 
use  of  my  eldest  eon,  James  Lord  Viscount  Kelbume,  which  are 
as  foUo^'s,'^  and  then  various  sums  are  mentioned.  Now  this 
narrative  shows  thai  the  graater  was  personally  bound  for  pay- 
ment of  all  these  sums.  It  does  not  appear  that  Earl  James 
whose  debts  had  been  paid,  was  personally  bound  for  payment 
of  these  sums.  In  short,  tbe  arrangement  seems  to  have  been 
that  Earl  George  borrowed  this  money  and  paid  off  his  son's  debts; 
and  the  result  was  that  be  was  the  sole  debtor  in  these  sums. 
The  deed  proceeds  further,  "  and  in  order  to  provide  for  the 
liquidation  of  the  foregoing  debts  and  of  any  after  debts  and 
engagements  which  I  may  come  under  on  account  of  my  said 
eldest  son  at  any  time  hereafter,  so  as  that  my  personal  estate 
and  exeeutry  may  effectually  be  relieved  thereof,  and  the 
lands  eontamed  in  my  new  entail  as  little  dilapidated  thereby 
as  possible,  I  have  resolved  to  grant  tho  tmst-deed  under- 
written." Here  we  must  observe  that  after  the  marriage-con- 
tract^ and  before  1825,  Earl  Geoi^  had  made  a  new  entail  of 
Hawkhead  in  1819,  and  that  the  purpose  which  he  set  before 
him  here  is  to  keep  the  lands  so  entailed  as  free  as  possible 
from  all  ineiwbruioei*    For  this  purpose  be  proceeds  to  convey 
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a  yariety  of  lands  to  trustees,  and  one  of  tbe  lands  mentioned 
is  Stanlie,  which  is  part  of  the  estate  of  Hawkhead,  and  which 
he  appears  very  anxious  to  secure  even  in  preference  to  the 
other  lands  conveyed.  For  the  purpose  of  the  trust  is  generally 
to  pay  these  debts,  and  after  fulfilling  that  purpose  the  trustees 
are  to  denude  in  favour  of  his  eldest  son  or  heir  of  entail  of  the 
estate  of  Hawkhead  for  the  time.  After  fidl  directions  with 
respect  to  these  purposes  he  proceeds  to  recommend  the  sacrifice 
of  Thirdpart  and  other  lands  before  conveyed,  so  as  iu  any  event 
to  save  the  lands  of  Stanlie,  if  that  were  i>08sible. 

If  this  deed  were  made  for  the  purpose  of  paying  the  granter*s 
debts  by  the  sacrifice  of  certain  lands  so  as  to  save  his  executry, 
and  if  the  only  other  purpose  is  to  settle  the  remaining  lands  in 
entail  on  the  heirs  of  Hawkhead,  the  question  is,  whether  that 
is  not  a  gratuitous  alienation  ?  I  am  of  opinion  that  it  is.  It  is 
a  taking  of  the  lands  settled,  and  selling  them  for  paying  the 
debts  of  tlio  grantcr.  That  is  a  deed  in  prejudice  of  the  right 
of  the  heir  created  in  the  marriage-contract  If  Earl  James, 
the  heir  of  the  marriage,  hod  taken  benefit  directly  by  the 
settlement  of  1825,  he  might  have  been  barred  from  challenging 
it.  But  so  far  as  we  see,  he  takes  no  benefit.  Only  one  part  of 
the  deed  is  founded  on  to  show  that  he  took  benefit,  viz.,  the 
clause  declaring  that  the  £18,000  secured  over  Etal  shall  remain 
ultimately  a  charge  on  that  estate.  It  is  said  that  the 
£18,000,  like  the  rest  of  the  money,  was  originally  borrowed  to 
pay  debts  incurred  by  Earl  James,  and  that  this  clause  relieved 
him  of  all  liability.  But  that  is  not  sound.  The  £18,000  was 
an  existing  burden  on  Etal,  which  did  not  then  belong  to  Earl 
James,  but  to  his  father,  and  it  was  for  the  latter,  the  granter 
of  the  deed,  to  say  that  it  should  remain  a  perpetual  burden  on 
Etal,  which  Earl  James  received  as  heir  of  entail,  but  under  the 
bunlen  of  the  £18,000.  On  the  whole  matter,  it  is  clear  that 
the  deed  of  1825  is  in  fact  a  gratuitous  alienation  of  the  lands 
settled  in  1788,  to  the  prejudice  of  the  heirs  of  the  marriage. 

But  it  is  maintained  that  Earl  James's  right  to  challenge  it 
Las  been  cut  off  by  the  negative  prescription.  It  is  difficrJt  to 
understand  that  argument.  One  circumstance  in  the  history 
seems  to  bar  the  plea  of  negative  prescription,  because  in  1843, 
immediately  after  his  father's  death,  Earl  James  made  up  a  title 
to  all  the  l^ds  conveyed  by  the  deed  of  1825  as  heir  of  ]iro vision 
under  the  marriage-contract.  No  doubt  it  was  said  that  that 
title  was  incom[>etent,  in  consequence  of  some  conveyancing  for 
political  purposes  which  had  made  it  impossible  to  take  up  the 
estate  as  heir  of  provision  under  the  marriage-contract.  But  an 
examination  of  that  conveyancing  shows  that  the  title  was  left, 
and  was  meant  to  stand,  exactly  as  it  was  before. 

But  another  consideration  with  regard  to  the  deed  of  1825  is 
of  a  much  more  serious  character.  It  was  to  certain  effects  a 
conveyance  inter  vivaitf  but  it  was  also  a  mortis  causa  dee<L 
This  is  made  plain  by  certain  clauses  which  moke  it  a  deed  of 
settlement  If  it  be  a  mortis  causa  deed  unrevoked,  and  if  it, 
with  other  deeds,  constitute  the  testamentary  settlement  of  Earl 
George,  and  if  Earl  James  takes  benefit  under  any  of  these 
deeds,  he  may  be  barred  from  challenging  any  one  of  them. 
There  was  another  deed  of  Earl  George  in  1843,  the  only  other 
unrevoked,  by  which  he  disposes  of  his  executry  estate ;  and  it 
seems  probable  tbat  when  he  made  it  he  had  very  much  forgotten 
the  deed  of  1825 ;  for  though  the  trustees  were  infeft  under 
that  deed  they  never  entered  into  possession,  and  never  sold  any 
of  the  lands  or  fulfilled  any  one  of  the  purposes  of  the  trust 
At  the  same  time,  if  the  deed  of  1825  stands  unrevoked,  it  must 
form  part  of  Earl  George's  testamentary  settlement  It  is 
contended  that  in  the  deed  of  1843  there  is  a  clause  of  revo- 
cation. It  is  a  rather  peculiar  clause,  viz.,  **  And  in  order  that 
these  presents  may  receive  the  more  full  effect,  I  hereby  direct 
that  the  trustees  appointed  by  any  sei)arate  deeds  executed  by 
me  shall  account  for  and  pay  over  to  my  present  trustees,  for 
the  purjioses  hereof,  any  sums  which  may  come  into  their  hands 
in  virtue  of  such  separate  deeds,  in  order  that  the  same  may  be 
applied  as  aforesaid ;  and,  under  these  explanations,  I  hereby 
revoke  and  recall  all  other  or  prior  settlements,  bonds  of  provi- 
sion, or  other  deeds  granted  by  me  in  favour  of  my  said  younger 
children  of  my  first  and  second  marriages,  or  any  of  them,  which 
may  affect  my  estato,  or  be  contrary  hereto,  those  in  favour  of 
my  daughter  Lady  Fitzclarence,  in  regard  to  the  property  derived 
by  me  from  the  lato  Admiral  Boyle,  being  always  excepted; 
declaring,  however,  that  the  bonds  of  provision  granted  by  me 


in  favour  of  my  younger  children  under  my  powers  as  beir «{ 
entail  shall  subsist  and  be  effectual  until  the  whole  of  the  pro- 
visions hereby  granted  in  their  favour  ahall  be  paid,  whes  tk 
said  bonds  shall  become  null  and  void,  it  being  my  wiili  ui 
intention  they  shall  hereafter  only  be  valid  to  the  effect  of  lo^ 
a  security  to  my  said  children  for  payment  of  their  said  prori- 
sions."  The  words  of  revocation  are  "revoke  and  recall  il 
other  or  prior  settlements,  bonds  of  provision,  or  other  dedi 
granted  by  me  in  favour  of  my  said  younger  childrcii  of  aj 
first  and  second  marriages."  I  do  not  think  these  words  can  ip- 
ply  to  the  deed  of  1825.  The  meaning  is  to  recall  all  dee^ 
in  favour  of  younger  children,  and  nothing  else.  So  iir« 
there  was  any  previous  settlement  of  his  general  estate,  it  w 
sufficieutly  recalled  by  implication.  I  cannot  therefore  n/ 
that  the  1825  deed  is  revoked  by  that  of  1843,  which,  os  tk 
contrary,  leaves  it  a  subsisting  deed,  and  one  of  the  dwdi  i^ 
settlement  of  Earl  George. 

Now  if  Earl  James  took  benefit  under  the  deed  of  1849^  *^*^w 
may  bar  him  from  challenging  the  deed  of  1825.  He  ii  "^-^^ 
residuary  legatee ;  but  undoubtedly  under  the  burden  of  anso.^^ 
of  large  provisions  to  younger  children,  amounting  to  fld^T"^ 
After  certain  jirovisions  he  goes  on  in  the  fourth  parp^..^^ 
**  Being  desirous  to  preserve  in  my  family  the  ancient  eit^^^ 
Hawkhead,  I  hereby  direct  and  appoint  my  said  trustees  tc^^^ 
cure  the  entail  thereof  which  was  some  years  ago  execated  1^^*^ 
with  consent  of  my  said  eldest  son,  duly  recorded  in  the  ^^^^^^ 
of  Entails,  and  a  proper  feudal  investiture  completed  ^UmS^^ 
Further,  as  the  said  estete  is  charged  with  a  considerables-  ^^  ^ 
of  debt,  contracted  by  my  said  eldest  son,  for  which  I  jV  ; 

the  securities  over  the  said  estate,  it  is  my  wish  thai,  i^^^^  ^^ 
filling  the  other  objects  before  mentioned,  the  residi^^^^^l? 
said  personal  estate  shall  be  applied  in  purchasing  n^;^^  ^  • 
debts,  to  the  effect  the  same  may  be  extinguished,  andp^^^-^  ^ 
those  affecting  the  old  estete  of  Hawkhead,  the  iotenis^^Z^^^ 
debts  being  to  be  kept  down  by  the  intere«t  arising  f^  ».^^^ 


residue  of  my  said  funds  :  And  lastly,  when  these 


''*^a 


fulfilled,  the  sum  of  £16,000  sterling  shall  be  set  ^^m^.  ^t^*^ 
lent  out  by  my  said  trustees  upon  good  securiti^  v^is/ 
sonal,  and  the  interest  thereon  to  be  received  by  my  £^j«|  ir^^ 
and  added  to  the  said  fund,  and  so  continue  tor  tli«  4te* 
five  years  after  my  decease,  at  the  end  of  which  V^rkd^ 
shall  be  paid  to  my  said  two  younger  children  of  mj^  ^ 
marriage  in  equal  proportions,  and  the  remunder  of  stit^. 
with  any  additional  money  that  may  arise  out  of  mj 
entry,  after  fulfilling  the  objecto  aforesaid,  shall  he  i 
for  and  paid  over  to  my  said  eldest  son,  whom  I  "wbit  k 
sidered  as  my  residuary  heir  and  executor ;  and  Iu 
be  bound,  on  the  termination  of  the  said  trust,  to  £i 
said  trustees,  and  do  every  other  thing  which  they  m; 
to  be  necessary  for  carrying  out  my  wishes." 

We  have  it  steted  that  the  purposes  of  thia  Ami 
complished  by  the  trustees  to  a  certain  extent    Ttu 
Hawkhead  and  £20,000  of  the  provisions  to  theyonm 
were  pai(L     The  executry  was  not  able  to  pay  moi«L 
say,  after  paying  off  the  burdens  on  Hawkhead  >o^  * 
the  younger  children's  provisions,  the  balance  was  ^aj 
It  was  necessary  therefore  to  throw  the  rest  of 
on  the  proper  entailed  estetes;  and  therefore 
ought  to  have  been  paid  out  of  executry,  wa^  Uvit 
enteiled  lands  by  Earl  James  as  heir  of  entail 
the  Enteil  Amendment  Act  for  authority  to  grout 
dispositions  in  security. 

This  having  been  done,  the  only  remaining  pnrptP 
trust  was  to  set  apart  £16,000  to  be  aocumulatod  i 
divided.     But  there  was  not  money  enough.    If  tboe 
balance  Earl  James  was  entitled  to  it     In  fact  UieFe  vn 
small  balance,  and  as  it  was  quite  inadequate  to  tbe  UbA 
purpose,  it  was  paid  over  to  Earl  James,  and  he  disc^  " 
executors.     Now  it  is  said  that  he  thus  took  benefii 
deed.     Certeinly  he  took  very  little,  if  any,  becaiiie 
was  no  more  than  £1692,  15s.     But  in  a  question  of 
the  amount  of  benefit  is  of  very  small  moment    If  s  n 
any  deed  tekes  benefit  to  the  extent  of  £1,  he  csnuiit 
the  deed. 

Then  it  is  said  that  he  interposed  to  ereato  sgamit 
much  greater  liability  by  consenting  to  lay  the  bntdcn* 
deficiency  of  £20,000  on  the  entailed  ettnto.    Hut  v  1^^ 
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lat  the  interest  of  that  debt  is  greater  than  anything 
-esiduary  legatee.  But  these  bonds  of  provision  are 
gainst  the  entailed  estate  withont  his  interposition, 
able  securities  affecting  the  estate,  but  as  provisions 
e  rents.  The  way  to  test  whether  Earl  James  took 
3t  is  to  suppose  that  the  younger  children*s  provisions 
[due  taken  by  Earl  James  were  of  the  same  amount, 
latter  would  staud  thus :  in  place  of  allowing  the 

0  pay  the  residue  he  would  take  that  in  money,  and 
ce  of  it  a  security  over  the  entailed  estate.  That 
aking  a  benefit,  for  it  would  be  taking  cash   and 

a  security  in  return.  What  did  take  place  was 
le  same ;  because  he  took  the  £1692,  15s.  which 
ave  been  applied  pro  tanto  in  satisfaction  of  the 
lildren^s  provisions,  the  distinct  intention  of  the 
og  that  these  provisions  should  not  be  laid  on  the 
bate.  I  am  therefore  of  opinion  that  Earl  James 
b  to  the  extent  of  £1692,  15s.  under  the  deed  of 
i  thereby  barred  from  challenging  that  of  1825. 
case  does  not  end  there,  because  the  circumstances 

1  Earl  James  took  benefit  are  peculiar.  There  is  no 
he  did  so  in  entire  ignorance  of  the  deed  of  1825. 
during  his  life  no  trustees  under  that  deed  ever 
n  any  way.  In  consequence  of  this  ignorance.  Earl 
Qg  his  life  would  have  been  entitled  to  go  back  on 
1  done,  and  say  "I  shall  restore  what  [  took  under 
:  1843  and  challenge  the  trust  of  1825,  as  being  in 
marriage-contract.  '*  But  he  died  without  exercising 
ght,  simply  because  he  was  not  aware  that  it  was 
D,  or  that  any  such  deed  stood  in  the  way  of  his 
is  full  rights  under  his  father*s  marriage-contract  of 
ice  the  only  other  question  is,  whether  his  trustees 
Drs  are  not  entitled  now  to  make  an  election  under 
1843,  and  whether  to  adhere  to  what  has  been  done 
deed,  or  to  renounce  and  restore  the  benefit  and  to 

'ay  to  a  challenge  of  the  deed  of  1825.  I  am  of 
X  they  are  still  entitled  to  do  so,  and  therefore  the 
n  must  be  answered  alternatively.  I  propose  to  find 
in  answer  to  it  that  in  the  event  of  the  parties  of  the 
electing  to  abide  by  Earl  Jameses  approbation  of  his 
;amentary  settlements,  the  residue  of  the  trust-estate 
ied  of  1825  falls  to  be  settled  on  the  party  of  the  second 
esent  Earl,  as  heir  of  entail  in  possession  of  Hawk- 
that  in  the  event  of  their  electing  to  repudiate  the 
the  residue  does  not  fall  to  be  so  disposed  of. 
r  questions  require  no  such  detailed  explanation,  de« 

7  much  on  what  has  been  said  in  regard  to  the  first, 
question,  viz.,  whether  the  present  Earl,  as  heir  at 

father  Earl  G«orge,  has  absolute  right  to  the  said 
st  be  answered  in  the  negative  in  any  event.  If 
1825  is  to  receive  effect,  the  residue  devolves  on  the 
iwkhead ;  and  if  not,  the  present  Earl  has  no  right 
nds  or  residue.  But  under  the  third  question  the 
f  Earl  James  will  be  entitled  to  a  conveyance  of 
remaining  under  the  deed  of  1825,  if  they  elect  to 
nd  restore. 

th  question  asks  whether,  in  the  event  of  the  residue 
id  on  the  present  Earl  and  the  heirs  of  entail  of 

the  first  party  is  bound  to  settle  the  lands  upon 
the  fetters  of  a  strict  entail  T  propose  to  find  that 
t  of  the  executors  not  repudiating,  the  residue  must 
1,  the  intention  of  the  testator  being  very  clear. 

and  sixth  questions  may  be  considered  together. 
:m  proceed  on  the  assumption  that  the  trust  of  1825 
e  effect.  If  it  does  receive  effect  there  is  a  sum  of 
id  off  under  the  deed  of  184.3.  Taking  the  deeds  of 
.843  as  forming  one  settlement,  this  was  directed  to 
b  of  the  estates  conveyed  by  the  former  deed.     But 

paid  out  of  executry ;  and  therefore  the  executors 
.  against  the  trustees  underthetrustof  1825 to  be  reim- 
it  then  the  present  Earl,  as  representing  the  entailed 
Lelbume  and  others,  says  that  he  is  entitled  out  of 
\  so  brought  back  to  the  executry  estate  to  have  the 
ates  relieved  of  the  chai^ges  laid  upon  them  for  the 
ldren*8  provisions.    The  manner  in  which  the  figures 

8  to  be  this:  There  were  children's  provisions  to 
of  £4SfiW,  of  which  £32,000  was  paid  or  provided 


for,  leaving  £14,000.  But  £16,000  is  more  than  sufficient  to 
pay  £14,000,  leaving  a  balance  of  £2000,  and  the  question  is 
how  that  is  to  be  disposed  of  under  the  deed  of  1843.  Under 
that  deed  the  purpose  unfulfilled  was  the  setting  apart  of  £14,000 
for  five  years,  and  at  the  end  of  that  period  the  payment  of 
£6000  to  each  of  the  two  yoimger  children  and  of  the  balance 
to  Earl  James.  The  sum  of  £2000  remains,  upon  which  the 
parties  are  preferable  pari  pasm;  and  ranking  them  so  Earl 
James  gets  £1400  and  the  heir  of  entail  £600.  So  the  result 
is  that  out  of  the  £16,000  the  heir  of  entail  gets  £14,600,  and 
Earl  James's  axecutors  £1400. 
The  other  Judges  concurred. 
The  following  interlocutor  was  pronounced  : — 
"  In  answer  to  the  first  question,  {First),  Find  that  by  the 
antenuptial  marriage-contract  made  between  George  Earl  of 
Glasgow  and  his  spouse,  Lady  Augusta  Hay,  in  the  year  1788, 
the  lands  therein  specially  described  were  conveyed  by  the  said 
Earl,  and  so  settled  as  to  confer  on  the  heir  of  the  marriage  a 
ju8  crediti  which  the  said  Earl  was  not  entitled  to  defeat  or  pre- 
judice by  any  gratuitous  deed  ;  (Second),  Find  that  James  Earl 
of  Glasgow  was,  on  the  death  of  the  said  George  Earl  of  Glas- 
gow, his  eldest  son,  and  as  such  heir  of  the  said  marriage ; 
(Third),  Find  that  the  trust-disposition  executed  by  the  said 
George  Earl  of  Glasgow  in  1825,  was  a  conveyance  of  portions 
of  the  lands  settled  by  the  said  antenuptial  contract  as  afore- 
said, and  was  a  gratuitous  deed  made  in  fraudem  of  the  said 
antenuptial  contract  of  marriage,  and  to  the  prejudice  of  the 
right  of  the  said  James  Earl  of  Glasgow,  as  heir  of  the  marriage ; 
(Fourth),  Find  that  the  said  James  Earl  of  Glasgow  took  no 
benefit  by  the  said  trust-disposition  of  1825,  and  was  not  per* 
sonally  aware  of  its  existence  during  his  own  lifetime,  the  trust- 
dispoDces  having  been  infeft,  but  not  having  taken  actual  civil 
possession  of  any  part  of  the  lands  conveyed  to  them ;  (Fifth), 
Find  that  the  title  of  the  said  James  Earl  of  Glasgow,  during 
his  life,  and  the  title  of  his  trustees  and  executors,  parties  of 
the  third  part,  after  his  death,  to  challenge  and  set  aside  the 
said  trustsdisposition  of  1825,  as  being  made  in  fraudem  of  the 
said  antenuptial  contract,  and  in  prejudice  of  the  right  of  the 
heir  of  the  marriage,  was  and  is  not  cut  off  or  lost  by  the  opera- 
tion of  the  negative  prescription,  for  this  among  other  reasons^ 
that  the  said  James  Earl  of  Glasgow,  in  the  year  1843,  and 
after  the  death  of  his  said  father,  made  up  a  title  in  his  own 
person,  as  heir  of  provision  under  the  said  antenuptial  contract, 
to  the  lands  contained  in  the  said  trust.dis|K)sition  of  1825, 
under  which  he  obtained  and  held  possession  of  the  said  lands 
until  his  death  on  the  1 1th  March  1869  ;  {Sixth),  Find  that  the 
trust- disposition  of  1825,  besides  being  a  trust-conveyance  inter 
vivos  for  payment  of  certain  specified  debts,  was  also,  as  regards 
its  ultimate  purposes  and  the  disposal  of  the  residue  of  the  trust- 
estate,  a  mortis  causa  deed ;  {Seventh),  Find  that  the  said  trust- 
disposition  of  1825  was  not  revoked,  either  expressly  or  by 
implication,  by  the  trust-disposition  and  settlement  executed  by 
the  said  George  Earl  of  Glasgow  on  the  24th  March  1843; 
(Eighth),  Find  that  the  said  trust-disposition  of  1825  was  (sub* 
ject  to  a  right  of  challenge  by  the  said  heir  of  the  marriage  or 
his  representatives)  part  of  the  testamentary  settlement  of  the 
said  George  Earl  of  Glasgow,  and  the  said  trust-dispoeition.and 
settlement  of  1843,  and  the  said  trust-disposition  of  1825,  were 
the  only  unrevoked  testamentary  deeds  left  by  him,  and,  taken 
together,  contained  a  complete  disjMsal  of  his  estate,  heritable 
and  moveable ;  (Ninth),  Find  that  the  said  James  Earl  of  Glas- 
gow was  nominated  by  the  said  trust-disposition  and  settlement 
of  1843  to  be  the  "  sole  residuary  heir  and  executor "  of  his 
father,  and  in  that  capacity  received  from  the  tmstees  and 
executors  acting  under  that  deed  certain  sums  of  money  and 
moveable  estate,  amoimting  in  aU  to  the  value  of  £1692,  15s., 
in  consideration  of  which  he  discharged  the  *said  tmstees  and 
executors  of  their  whole  intromissions,  and  bound  himself  to 
relieve  them  of  all  claims  against  his  said  father's  estate ;  (Tenth), 
Find  that  the  said  James  Earl  of  Glasgow  thus  took  benefit  by 
the  trust-disposition  and  settlement  of  1843,  and  might  have 
been  thereby  barred  from  challenging  any  part  of  t£e  testa- 
mentary arrangements  of  his  father ;  and,  in  particular,  from 
challenging  the  said  trust-deed  of  1825 ;  but  {Eleventh),  Find 
that,  having  taken  benefit  under  and  approbated  the  testamentary 
settlements  of  his  said  father,  in  ignorance  of  the  exiatenoe  of 
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the  trnit-tliipoBition  of  lS2iS,  and  of  his  right  to  challenge  tbe 
same,  the  said  James  Earl  of  Glaagow  woulil  bav©  been  eutitleri, 
if  now  alive^  and  bi^  trusteoi  and  oxecutoTB,  parties  of  tbe 
third  part,  aJ-e  now  entitled^  to  a  right  of  election  either 
to  abide  by  his  approbatiou  of  the  tefltamciitary  eettle- 
mentfi  of  the  said  George  Earl  of  Glaagow,  and  to  allow  effect 
to  be  given  to  the  proviaiotia  of  the  trust-diBpositiou  of  18*25, 
or  to  T^pudiRto  the  ftaid  aettlementa  and  mi  aside  the  trust- 
diapoeition  of  1825  ni>on  condition  of  renouncing  the  benefit 
taken  by  the  ftaid  Jamea  Earl  of  Glasgow,  and  restoring  tb« 
fnndi  and  property  received  by  him  aa  *'  aole  reaidtiary  heir  and 
eitecntor"  under  tlie  tntat-diaposition  and  settlement  of  IS43  : 
Therefore  find  and  declare  that  la  the  event  of  the  (aaid  partiea 
of  the  thiril  ]>art  ck-ctiog  to  abide  by  the  approbation  by  Jamea 
Earl  of  Glasgow  of  his  father's  testamentary  flettlements,  tho 
residue  of  the  trnst- estate  create*!  by  the  said  trustdia  position 
of  2d  Decemhor  IS 25  falls  to  he  settle*!  upon  the  party  of  the 
leeond  part,  George  Frederick  RoBse  Earl  of  Glasgow,  aa  heir  of 
entail  in  poaaeaaion  of  the  said  lands  and  estate  of  Hawkhead^ 
hi  the  case  nsentioncd,  at  the  period  when  the  purpoaea  of  the 
■aid  trust-dispoftitions  were  fulfilled,  and  upon  th«  beira  of  entail 
entitled  to  succeed  to  the  said  lands  and  estatOi  under  all  the 
conditions,  restrictions,  and  declarations  of  the  existing  entail 
of  Hawkhead :  But  find  and  declare  that  in  the  event  of  the 
parties  of  the  third  ])art  electing  to  repudiate  the  said  settle- 
ments, and  to  renounce  and  restore  the  benefit  taken  by  Jamea 
Karl  of  Gla«(gow  as  aforesaid,  the  residue  of  the  said  trvtst-estate 
does  not  fall  to  be  so  settled  and  disfKised  of*  In  answer  to  the 
second  qiicstiou,  find  and  declare  that- the  party  of  the  second 
part,  the  ]}resent  Earl  of  Glasgow,  has  not  in  any  event,  as  heir- 
at-law  of  his  father,  the  said  deceased  George  Earl  of  Glasgow, 
absolute  right  to  the  said  residue,  or  any  part  thereof.  In 
answer  to  the  third  question,  find  and  declare  that  in  the  event 
of  the  parties  of  the  third  part,  as  trustees  and  executory  of 
James  Earl  of  Gla'^gow,  electing  to  repudiate,  renounce,  and  re- 
a  tore  as  aforesaid ,  they  have  a  preferable  right  to  the  said 
residue.  In  answer  to  the  fourth  question,  find  and  declare 
that  in  the  event  of  the  said  residue  fallinjT  to  be  settled  on  the 
parly  of  the  second  part,  the  pT,^sent  Earl  of  Glasgow,  and  the 
heira  of  tailzie  called  to  the  Buoceaaioii  of  the  estate  of  Hawk- 
head,  as  found  alternatively  in  the  answer  to  the  first  queatton, 
the  party  of  the  fii-st  part  is  bound  to  settle  the  same  npon  the 
said  second  party  and  the  said  heirs  of  tailzie,  subject  to  all  the 
conditions  and  fetters  of  the  now  existing  entail  of  the  estate  of 
Hawkhead,  dated  24th  November  1819,  and  rcconled  in  the 
Register  of  Tailzies  the  20th  July  1S43,  and  to  procure  the 
deed  of  entail  to  be  executed  by  him  to  be  duly  recorded  in  the 
Kegister  of  Tailzies,  and  a  proper  feudal  investiture  of  the  said 
lands  under  the  conditions  and  fetters  of  the  said  tailzie  to  be 
roropleted  in  the  peraon  of  the  said  party  of  the  second  part. 
In  answer  to  the  fifth  question,  find  and  declare  that  in  the 
event  of  the  said  trusts! isposition  of  1825  reetiving  effect,  tha 
trustees  and  executors  of  Jaxnes  Earl  of  Glasgow,  parties  of  the 
third  part,  are  entitled  to  receive  out  of  the  sai<i  residue  pay- 
ment of  the  sum  of  £16,000^  being  the  amoiiut  of  debts  paid 
out  of  the  ex  ecu  try  estate  of  the  deceased  George  Earl  of  Glas- 
gow^ the  payment  of  which  was  spef ially  provided  for  out  of 
estates  conveyed  by  the  trust-disposition  of  1S25.  In  answer 
to  the  sixth  question,  find  and  declare  that  in  the  event  of  the 
■aid  stun  of  £16,000  being  paid  to  the  parties  of  the  third  part 
by  the  party  of  the  first  part,  the  party  of  the  second  part  is 
entitled  to  have  the  said  sum  of  £16,000  applied  to  the  extent 
of  £14,600,  but  no  further,  to  disburden  pro  tanto  the  entailed 
estates  of  Kelbnme,  Kilbimie,  Crawfiird  Lindsay,  and  Glengar- 
nock,  of  the  sums  of  £8000  and  £12,000  charged  on  the  said 
entailed  estates  by  two  bonds  and  dispositions  in  security,  exe- 
cuted by  the  said  James  Earl  of  Glasgow,  on  the  18th  Jnly 
1850  ;  and  decern  and  direct  the  expenses  incurred  by  the 
parties  to  the  case  to  be  paid  by  the  first  party  otit  of  the  funds 
in  his  hands,  as  the  said  expenses  shall  be  taxed  by  the  Auditor 
of  Court." 

For  (he  First  Parly,  Watson,  Mackintosh ;  Robert  Mackay, 
W.S.  Agent. — For  the  Second  Party,  Shand  ;  Hope  and  Mackay, 
W.S.  AgenU,^For  the  Third  Partlett,  RoHcitor-General  (Clark, 
Q.C.)*  Marshall;  Tods,  Murray,  and  Jamieson,  W.S.  Agents. — 
A  Clerk.  D.o. 


Decembke  14,  1872. 
SECONU  prviaioiT^ 
Alexander    Smatl    and  Othere    (Mitcbell'i   Trmtw 
Pursuerit  v.  Mrs-   Wilhelmina  Bakks  or  Mrrcra 
and  Others,  Defenders. 

Sttcctuion—  Teslamcnl — DiMlnailon — ITeriia^  and  Co»g^ 
Uoivcnitas^A  testator,  in  the  event  of  hia  son's  pndeoaa 
him  witbotit  leaving  issue,  which  bappeaed»  directed  hit  tnil 
to  pay  and  apply  hi&  estate  and  effects,  before  directed  to 
eonveyed  to  bia  said  son,  "  to  my  own  nearest  heiit  a 
sisaignees  whomsoever  in  and  through  .  .  .  my  nulte 
He  left  heritable  eatat«  both  heritage  tmd  eonqD^^  sad  i] 
moveable  eatate.  Jfehi  (L)  that  the  desti nation  WMOotii 
for  uncertainty,  {2 J  {diss.  Lord  Cowazi}  that  he  mU^ 
bis  property  to  go  to  tho«e  who  wonld  have  suceealed 
his  mother  bad  it  been  her  own,  (3,)  That  the  ra^Di 
distinction  between  heritage  and  conqimt  eonlil  not  nm 
effect,  as  the  property  had  never  been  rested  in  thepeni 
whoso  heirs  wore  called. 

Opinion  by  Lord  Cowan  that  the  testator  me^nt  the  mtxem 
to  be  taken  as  a  unhuirsiias  by  his  mother's  iiext  of  km 

This  was  an  action  of  mnltiplepoindii]^,   brought  hjii 

truBtf^GB  under  the  tnist-dispo&ition  and  settlemeDt  (iftit 
deceased  Thomas  Mitchell^  grocer  In  Haddington,  whaM 
nn  1 9th  Aiignat  1870,  survived  by  his  widow,  Mrs^WSW 
niina   Bftnka   or  Hitchellt  but  without   leaving  chOi&i 
bis   son   Thomas    Mitchell,  junior,    haTing  ^rt^enm 
him, 

The  fund  in  medio  consiited  (K)  of  certain  E^W 
Bnbjects  at  Gilmerton  to  which  the  testator  h&dsamU 
as  nearest  and  lawful  heir  of  line  and  of  conquest  loilfr 
ander  Mitchell,  bis  only  brother  ;  (2.)  of  certiii  A 
lieritable  BuV^jectfi  in  the  Crossgate  of  Haddin^  ^ 
chased  by  the  testator  out  of  bis  own  funds ;  (3.)  ofartil 
other  heritable  aubjects  in  3Iarket  Street  of  H*Jifingt^ 
originally  purchased  by  the  said  Alexander  lUtcbdH*' 
testator's  brother  J  who  however  died  before  a  c«i«ji* 
was  executed  in  hia  favour.  The  testator  succeediiifiB 
brother's  heir-at-law,  the  conveyance  was  taken  diw 
in  his  favour^  though  the  price  was  paid  outef" 
brother's  moveable  estate ;  and  (-4*)  moveable  oUUli 
the  amount  of  j£594,  2s.  7d. 

Thenperalive  part  of  Mr,  Mitchell's  settlemfOtfil 
codicil  dated  22d  June  1859,  whicb  contained  tJ^U*" 
ing  clauses  : — 

''  Fourth^  *  * ,  And  with  respeetto  my  said  naoTesWe  !»*■• 
citate^  after  answering  the  purpoaos  foresaidt  I  dirts*  w 
appoint  my  trustees  to  pay  one-half  of  the  free  inta^* 
aooual  pi-uceedEi  thereof  to  my  said  sponae  (Mn,  WOW** 
Banks  or  Mitohell),  and  to  retain  in  trust  for  behoof  d  (dJ^J  i 
the  said  Tliomaa  Mitchell  eJtdn  (lively,  the  rcmaind«r  l**J 
aye  and  till  he  k  twenty-one  years  of  age,  \f  hen  the  ffVi  •" 
fall  to  be  applied  and  divided  as  after  mentioned.  /^^ ' 
the  said  Thomas  Mitchell  so  attaining  twenty^one  Tetn^'jK 
I  direct  and  appoint  my  trustees  to  pay  and  apply  97  ^^ 
moveable  estate  and  effects  of  every  descriptioii  ai  tf^ 
viz.,  one  just  and  equal  half  thereof  to  the  said  W3fc'*J' 
Banks  or  MitcheU,  my  spouse,  and  the  other  just  and  eqv  V 
thereof,  including  any  interest  accumulated  on  his 


of  the  moveable  estate,  as  before  provided  for,  to  tt* 
Thomas  Mitchell,  my  son,  and  with  respect  to  the  IjJ^S 
properties    before    mentioned    on  the  said  Thomas  Ifi^ 
attaining  twenty-one  years  of  age,   I  direct  and  ippo^  * 
same  to  be  conveyed  as  follows,  viz.,  I  direct  and  apff*^  ^ 
trustees  to  dispone    and  convey  the  foresaid  sabjsetiiiO^ 
gate  or  High  Street,  and  those  in  Gilmerton,  hemaW*'^ 
poned,  to  the  said  Wilhelmina  Banks  or  MiftcheU,  ay  ^*^ 
in  liferent,  provided  she  be  then  my  widow,  aad  haveooi^i''* 
unmarried,  but  for  her  liferent  use  only,  aad  €Oiitinii|  i*^ 
married,  hereby  declaring  that  if  she  i^ain  martj,  m  ^ 
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teit  and  lose  such  liferent,  and  hereby  directing 
sition  to  be  granted  in  her  favour  ahall  contain  a 
to  that  effect ;  and  the  said  subjects  in  Crossgate 
t,  and  Gilmerton,  as  well  as  those  in  the  Tolbooth 
•ket  Street,  and  any  other  heritable  estate  I  may 
cease,  to  the  said  Thomas  Mitchell,  his  heirs  and 
msoever,  in  fee.  Sixth,  In  case  the  said  Thomas 
d  predecease  me  without  leaving  lawful  issue, 
lall  pay  and  apply  the  estate  and  effects  before 
i  conveyed  to  the  said  Thomas  Mitchell,  to  David 
father,  and  in  case  of  his  being  then  dead,  to  my 
eirs  and  assignees  whomsoever,  in  and  through 
Waddell,  my  mother,  hereby  excluding  the  rela- 
father  and  all  others,  except  through  my  said 
I  same  way  as  if  the  said  Thomas  Mitchell  had 

tor  was  predeceased  both  by  his  father,  the 
Mitchell,  and  his  son,  the  said  Thomas 
ior.  Subject,  therefore,  to  the  liferent  of  Mrs. 
trust-estate  fell^  to  be  disposed  of  under  the 
above  detailed. 

rcumstances  claims  were  made— 
lomas  Waddell,  the  immediate  elder  brother 
•r's  mother.    He  stated — 

iddell,  the  testator's  mother,  was  daughter  of 
ill,  miner.  East  Houses,  near  Dalkeith,  whose 
consisted  of  the  following  members  : — (1.)  Janet 
>bert8on,  residing  at  East  Houses,  Dalkeith.  (2.) 
[dell,  sometime  housekeeper  to  the  deceased,  who 
L  (3.)  Thomas  Waddell,  miner,  now  resident  in 
the  present  claimant.  (4.)  Helen  Waddell  or 
itor's  mother,  who  died  without  leaving  issue 
^tor.  (5.)  David  Waddell,  candlemaker,  Had- 
died  leaving  an  only  child,  Agnes  Waddejl  or 
f  William  White,  61  Crosscauseway,  Edinburgh, 
addell,  joiner,  Leith,  who  died  without  issue, 
irothers  and  sisters,  the  only  two  who  were  alive 
f  the  testator  were  the  claimant,  and  Mrs.  Janet 
•bertson,  residing  at  East  Houses,  Dalkeith.  The 
e  time  of  the  testator's  death  stood  in  the  rela- 
x>nque8t  through  his  mother,  within  the  meaning 
position  and  settlement." 

I 

.ed  and  preferred  equally  with  the  said  Mrs.  Janet 
bertson  to  the  whole  estate  heritable  and  move- 
Q  testator,  subject  to  the  rights  of  the  widow, 
to  the  whole  of  the  heritable  portion  of  the 
as  conquest  in  the  person  of  the  testator,  sub- 
its,  if  any,  of  the  widow." 

Jd— 

id  construction  of  the  deed  in  question,  the  whole 
stator,  heritable  and  moveable,  subject  to  the  pro- 
►ur  of  the  widow,  were  appointed,  in  the  event 
I,  to  be  paid  to  the  testator's  nearest  relatives 
s  side,  and  therefore  fell  to  the  claimant,  and 
iddell  or  Robertson  as  the  surviving  members  of 
estator's  death.  2.  Or  otherwise,  the  claimant 
conquest  of  the  testator's  mother,  is  entitled 
:y  which  was  conquest  in   the  person  of  the 

net  Waddell  or  Robertson,  the  sister  of  the 
who  claimed 

led  and  preferred  equally  with  the  said  Thomas 
s  whole  estate,  heritable  and  moveable,  left  by 
ibject  to  the  rights  of  the  widow :  Or  other- 
iked  and  preferred  to  the  one-half  of  the  move- 
oonveyed  to  the  widow." 

Ml— 

ind  ocmstraciioii  of  the  deed  in  question,  the 
ig  ia  thfl  relation  of  nearest  of  kin  to  tho  tes- 


tator, on  the  mother's  side,  at  the  time  of  his  death,  became 
entitled,  subject  to  the  rights  of  the  widow,  to  the  whole 
estate  of  the  deceased,  heritable  and  moveable,  as  peraonm 
desigruUcB,  notwithstanding  the  character  of  the  property 
bequeathed,  which  accordingly  fell  to  be  divided  between 
the  claimant  and  her  brother,  Thomas  WaddelL  2.  Separa^ 
tinif  or  otherwise,  the  claimant,  as  heir  in  mobilibus  was 
entitled  to  the  personal  estate,  in  so  far  as  the  same  was  not 
conveyed  to  the  widow. 

(3.)  By  Agnes  Waddell  or  White,  only  child  of  David 
Waddell,  the  immediate  younger  brother  of  the  testator's 
mother,  who  claimed 

'*  To  be  ranked  and  preferred  on  the  fund  in  medio :  1.  To 
the  heritable  subjects  in  Tolbooth  Street  or  Market  Street  of 
Haddington,  with  the  rents  and  proceeds  thereof  since  the 
truster's  death.  2.  To  the  fee  of  the  heritable  subjects  in 
Crossgate  or  High  Street  of  Haddington,  and  at  Gilmerton,  under 
the  burden  of  the  liferent  of  the  truster's  widow,  during  her 
viduity.  4.  To  one-half  of  the  moveable  estate,  including  any 
interest  accumulated  thereon  since  the  truster's  death." 

And  pleaded  that  she, 

Being  the  truster's  nearest  heir  in  and  through  his  mother, 
was  in  virtue  of  the  said  settlement  and  supplementary  set- 
tlement, entitled  to  be  ranked  and  preferred,  in  terms  of  her 
claim. 

(4.)  By  George  Archibald,  the  truster's  cousin  by  the 
father's  side,  who  claimed,  as  representing  the  truster's  own 
beir-atilaw  and  heirs  in  mobilibus^  to  be  ranked  and  pre- 
ferred on  the  heritage,  and  half  the  moveables  left  by 
the  truster  as  heir  qb  iniestato^  under  burden  always  of 
the  widow's  liferent  rights. 

He  pleaded — 

(2.)  The  said  sixth  purpose  of  the  codicil  was  with  respect  tothe 
heritable  estate  and  half  the  free  residue  of  the  moveable  estate 
of  the  testator  incapable  of  interpretation,  contradictory  in  its 
terms,  and  void  of  meaning,  and  fell  to  be  held  pro  non  acripto. 
3.  With  respect  to  the  fee  of  his  whole  heritable  estate,  the  tea* 
tator  had  died  intestate,  having  made  no  provision  regulating 
its  destination  either  in  the  codicil  or  in  the  disposition  and 
settlement.  4.  The  whole  heritable  estate  of  the  testator  fell 
to  be  conveyed  to  his  h^irs-at-law.  9.  With  regard  to  the  said 
half  of  the  residue  of  his  moveable  estate  the  testator  died 
intestate.  1 1.  The  said  half  of  the  residue  fell  to  the  testator's 
next  of  kin  and  nearest  heirs  in  mobiUbus^ 

On  25th  June  1872,  the  Lord  Ordinary  (Mackenzie) 
pronounced  the  following  interlocutor  i — 

**  Finds  that  the  sixth  trust  purpose  of  the  additional  settle- 
ment  of  the  testator  Thomas  Mitchell,  of  22d  June  1859,  is  not 
void  from  uncertainty  ;  that  according  to  the  true  construo- 
tion  of  the  said  sixth  trust  purpose,  the  claimant  Mrs.  Agnes 
Waddell  or  White  is  entitled  to  the  testator's  heritable  sub- 
jects situated  in  Tolbooth  Street  or  Market  Street  of  Hadding- 
ton, and  in  the  Crossgate  or  High  Street  of  Haddington,  and  at 
Gilmerton,  but  subject,  in  so  far  a9  regards  the  said  subjects 
situated  in  the  Crossgate  or  High  street  of  Haddington,  and  the 
subjects  in  Gilmerton,  to  the  liferent  thereof  conferred  by  the 
said  additional  settlement  upon  Mrs.  Wilhelmina  Banks  or 
Mitchell,  widow  of  the  said  Thomas  Mitchell,  but  under  the 
conditions  attached  to  the  said  liferent  by  the  said  additiona 
settlement  ;  and  that  the  claimants,  Thomas  Waddell  and 
Mrs.  Janet  Waddell  or  Robertson,  are  entitled  to  one-half  of 
the  free  moveable  estate  and  effects  of  the  said  Thomas 
Mitchell,"  etc. 

**Note, — ^The  Lord  Ordinary  is  of  opinion  that  the  sixth 
trust  purpose  of  the  additional  settlement  of  the  testator  is  not 
void  from  uncertainty,  as  maintained  by  the  claimant  George 
Archibald,  and  that  tibere  are  no  grounds  on  which  the  testator's 
heirs-at-law  can  succeed.  By  that  additional  settlement  the 
trustees  are  directed  to  convey  the  testator's  heritable  subjects 
in  Haddington  and  Gilmerton  to  his  son,  Thomas  Mitchell,  on 
his  attaining  twenty-one  years  of  age,  but  nnder  burden  of  the 


152 


THE  SCOTTISH  JURIST. 


Dec  14 


liferenfc  over  port  thereof  conferred  upon  his  widow.  One-half 
of  the  moveables  is  to  be  paid  and  applied  to  the  widow,  and 
the  other  half  to  the  said  Thomas  Mitchell  on  his  attaining 
majority.  It  is  by  the  sixth  purpose  of  that  additional  settle- 
ment provided,  that  if  the  teptator*s  son,  Thomas  Mitchell, 
should  predecease  him  without  issue,  an  event  which  happened, 
the  trustees  should  pay  and  apply  the  estate  and  effects  therein 
directed  to  bo  conveyed  to  him,  to  the  testator's  father,  David 
Mitchell ;  and  in  the  case  of  his  being  then  dead,  which  also 
hap)>ened,  *  to  my  own  nearest  heirs  and  assignees  whomsoever 
in  and  through  the  late  Helen  Waddell,  my  mother,  hereby  ex- 
cluding the  relations  by  my  father,  and  all  others  except  through 
my  said  mother,  in  the  same  way  as  if  the  said  Thomas  Mitchell 
had  been  alive.'  There  is  here  not  only  an  express  exclusion 
of  his  relations  by  his  father,  but  there  is  a  direction  to  the 
tnistees  to  pay  and  apply  his  estate  and  effects  to  certain  parties 
in  regard  to  whom  there  can,  it  is  thought,  be  no  doubt.  The 
expression,  '  my  own  nearest  heirs  and  assignees  whrosoever 
in  and  through  the  late  Helen  Waddell,  my  mother,'  is  not  accu- 
rate. But  the  intention  of  the  testator,  in  regard  to  the  persons 
whom  he  intended  by  that  sixth  trust  purpose  to  favour, 
appears  to  the  Lord  Ordinary  to  be  clear.  And  he  considers 
that  these  persons  are  the  nearest  heirs  whomsoever  of  his 
mother. 

**  This  being  the  case,  and  the  snccessioiv  being  partly  move- 
able and  partly  heritable,  the  moveable  estate  falls  to  the  next 
of  kin  of  the  testator's  mother,  and  the  heritable  estate  to  the 
heir-of -line  of  his  mother  as  her  heir  whomsoever.  Although  one 
of  the  heritable  subjects  was  conquest  in  the  person  of  the  de- 
ceased, the  heir-of-conquest  of  the  mother  is  not,  it  is  thought, 
entitled  to  take  under  such  ^  destination.  The  mother  had  no 
right  to  the  subjects,  and  her  heir-of-conquest  could  not  there- 
fore have  any  right.  The  heritable  estate  must  be  given  ac- 
cording to  the  direction  of  the  testator,  and  that  direction, 
being  to  the  testator's  nearest  heirs  whomsoever  in  and  through 
the  mother,  must  be  held,  the  Lord  Ordinary  conceives,  as 
designating  her  heir-of-line  as  the  party  entitled  to  the  heritage 
—(Boyd,  28th  June  1774,  Diet,  3070  ;  Miller.  9  Shaw,  295,  and 
ante,  voL  vL  p.  30 ;  Robison,  ant^,  vol.  xxxi.  p.  500).  The 
claimant,  Mrs.  Agnes  Waddell  or  White,  has  therefore  been 
preferred  to  the  fund  in  medio,  in  so  far  as  it  consists  of  heritage, 
as  the  heir-of-line  of  the  testator's  mother. 

'*  The  only  other  claimants,  being  relations  on  the  mother's 
side,  are  her  sole  surviving  brother  and  sister,  and  they 
have  been  preferred  to  the  fund  in  medio,  in  so  far  as  it  con- 
sisted of  moveables. 

**  The  sole  claimant,  being  a  relation  on  the  father's  side,  who 
has  appeared  in  the  process,  is  George  Archibald,  and  his  claim 
has  been  repelled,  for  the  reasons  above  indicated.  " 

Against  this  interlocutor  Mrs.  Janet  Waddell  or  Robert- 
son, the  second  claimant  above  mentioned,  reclaimed 
for  herself  and  for  Thomas  Waddell,  the  first  claimant. 

The  fourth  claimant,  George  Archibald,  was  also  beard 
against  the  interlocutor,  and  the  third  claimant,  Mrs. 
Agnes  Waddell  or  White,  in  support  of  it, 

Authorities  cited  for  the  reclaimer : — Angus  v.  Angus,  6th  Dec 
1825,  1  F.  G.  106;  M*Gormack  v,  Barber,  25th  Jan.  1861, 
antf,  voL  xxxiii  p.  197  ;  Scott  v.  Scott,  17th  July  1852,  ante,  voL 
xxiv.  p.  649,  aff,  ante^  voL  zxvii  p.  372  ;  Nimmo  v.  Murray's 
Trustees,  3d  June  1864,  ante,  vol.  xxxvi.  p.  571  ;  Gockbum's 
Trustees  v.  Dundas,  1 0th  June  1864,  ajite,  vol.  xxxvi  p.  594  ; 
Miller  v.  MUler,  19th  Jan.  1831,  9.  S.  295,  a/.  7  W.  and  S.  I  ; 
Bcirs  Lectures  ii.  992  ;  Boyd,  28th  June  1774,  M.  3070  ; 
Jlobison  V.  Robison,  3d  Juno  1859,  ante,  vol.  xxxi.  p.  500 ; 
Hunter  v.  Nisbet,  14th  Nov.  1839,  2  D.  16,  Lord  MoncreifiTs 
note,  p.  18  ;  Jarman  on  Wills,  p.  39 ;  Maclaren,  Wills  and  Sue. 
I  709. 

Authorities  cited  for  George  Archibald  : — Buchanan  v.  Angus, 
15th  May  1862,  ante,  vol.  xxxi  v.  p.  502 ;  Patrick  v,  Kichol, 
7th  Dec.  1838,  ante,  voL  xi.  p.  163 ;  Pearson  r.  Ogilvie,  25th 
Nov.  1857,  ante,  vol  xxx.  p.  65. 

At  advising — 

Lord  Bevholms.— The  question  for  decision  arises  in  an 


action  of  multiplepoinding  and  exoneration  brought  by  ^ 
trustees  of  the  deceased  Thomas  Mitchell.  They  have  sununoned 
various  competitors  whoso  pleas  appear  to  rest  exclusively  ontk 
6th  purpose  of  the  trust  I  will  not  therefore  trouble  your  Loid- 
ships  by  reading  more  than  that  sixth  purpose,  which  ii  m 
follows  : — "  in  case  the  said  Thomas  Mitchell  should  predecoM 
me  without  leaving  lawful  issue,  my  trustees  shall  pay  and  Sfflj 
the  estate  and  effects  1)efore  directed  to  be  conveyed  to  the  aid 
Thomas  Mitchell,  to  David  Mitchell  my  father,  and  in  cswif 
his  being  then  dead,  to  my  own  nearest  heirs  and  assignees  wbo» 
soever,  in  and  through  the  late  Helen  Waddell,  my  mother,  has* 
by  excluding  the  relations  by  my  father  and  all  others,  exocfl 
through  my  said  mother,  in  the  same  way  as  if  the  said  TImmui 
Mitchell  had  been  alive."  Thomas  Mitchell  predeoeased  tki 
truster  and  the  truster's  father  David  Mitchell  did  the  same, » 
the  succession  falls  **to  my  own  nearest  heirs  and  anigMs 
whomsoever,  in  and  through  the  late  Helen  Waddell,  mj 
mother."  It  is  obvious  that  this  clause  scientifically  cos- 
sidered  is  meaniogless,  because  a  man  can  have  no  heirs  tfaroi^ 
his  mother.  At  the  same  time  I  cannot  give  effect  to  the  bdr 
at  law's  contention  that  there  is  here  so  much  uncertainty  « ti 
create  intestacy.  I  say  no  more  as  to  his  contention,  than  tbft 
all  relatious  through  the  father  are  expressly  excluded. 

Whom  then  did  the  truster  mean  by  his  nearest  hein  ai 
assignees  through  his  mother  ?  He  left  a  mother^s  brotiwr,  t 
mother's  sister  and  a  mother's  nieoe  through  a  deceased  brotkL 
The  father  of  the  niece  was  the  truster's  mother's  jvaags 
brother,  the  surviving  brother  having  been  elder  than  tk 
mother.  We  must  endeavour  to  find  out  which  the  testate 
meant.  It  has  been  contended  that  the  testator  having  vaA 
the  word  "  relation^  "  in  reference  to  his  father  must  have  wad 
relations  also  through  his  mother.  I  cannot  agree  to  that  Hi 
uses  different  words  <* heirs  and  assignees"  and  while  "idi- 
tions "  was  most  pro])erly  used  when  excluding  those  hj  tk 
father,  as  it  embraced  parties  who  would  have  been  entitU 
either  to  heritage  or  moveables,  it  cannot  be  transferred  to  tk 
instituting  clause  as  the  testator  has  shown  no  indicatioB  tbk 
he  intended  the  same  parties  to  take  both  his  heritage  sad  kii 
moveables.  I  cannot  think  we  can  interpolate  the  word  "icb^ 
tions  "  for  *'  nearest  heirs  "  in  the  instituting  clause. 

When  he  uses  the  words,  his  "  own  nearest  heirs  in  and  thrai^* 
his ''mother  "  it  seems  to  me  that  he  meant  that  his  mother  than 
should  take ;  and  that  gives  rise  to  the  contention  of  )m 
mother's  niece.  She  is  his  mother's  heir  in  heritage,  beii^tb 
daughter  of  a  younger  brother.  Whether  you  are  to  &• 
tinguish  between  the  conquest  and  the  heritage  is  a  diffcmft 
question.  I  am  inclined  to  think  we  ought  not,  for  a  kmm 
that  has  been  given  weight  to  in  former  cases.  This  Udj  vl 
not  take  as  the  truster's  heir  but  as  the  heir  of  his 
who  never  had  right  to  the  subjects,  and  therefore^  as 
to  me,  she  must  taJce  the  whole  heritage. 

Then  there  only  remains  the  moveables  to  be  disposed  «( 
and  they  will  fall  to  the  mother's  heirs  in  moveables,  berio*- 
viving  brother  and  sister. 

Lord  Cowan. — I  have  had  some  difficulty  in  this  case;  Thm 
are  certain  matters  which  require  consideration  before  oossif 
to  the  construction  of  the  destination  clause  in  qnestioo. 

First,  what  are  the  subjects  thus  destined  ?  On  this  put ' 
the  case  I  have  formed  a  slear  opinion  that  they  oompriM  thi 
whole  effects  left  by  the  testator,  whether  heritable  or  mm- 
able.  The  words,  taken  by  themselves  or  in  connexioii  Wk 
other  clauses  in  the  deed,  appear  to  me  to  forbid  any  othr 
construction. 

Second,  What  is  the  effect  of  the  authority  to  seU  mi* 
tained  in  the  latter  part  of  the  deed,  as  regards  the  soppoH' 
conversion  into  moveables  ?  It  will  be  remarked  that  then  i* 
nowhere  in  the  deed  either  direction,  or  power  to  seU  is  tki 
usual  sense,  but  merely  an  authority — ^the  intention  of  tbeteiti' 
tor  clearly  being,  that  if  in  the  course  of  the  ordinary  trust  nunift' 
ment,  the  trustees  found  it  expedient  to  sell  the  heritage,  H^ 
were  to  have  authority  to  do  so ;  but  not  to  confer  on  them  a  csfi^ 
cious  power  of  selling  unnecessarily,  so  as  to  alter  the  simm** 
of  the  testator.  Starting,  therefore,  with  the  assumptioa  tkii 
"  the  estate  and  effects"  here  mentioned  is  the  whcJe  vstiwrritai  kft 
by  the  testator,  we  come  to  the  question,  To  whom  is  this  csUti 
destined  ?  I  confess  myself  much  pusiled  as  to  the  souftdeonitn^ 
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bbe  terms  nsed  Iq  tbb  disttl  ^  at  tho  «&me  time,  I  am  aatisfied 
m  not  A  cftse  for  the  heir* &t  law  to  come  forward  aud  «»>% 
1  Buch  uncertainty  and  iDeTeplit^biiity,  as  tt>  rijquire  the 
[nn  to  be  dealt  with  Aa  mleatacy.  The  testator  has  stated 
h\M  intoEitioii  to  favour  boiub  pf^rson  or  persoiut  other 
is  hfcirs  ah  iHle^iato,  and  we  muit  consider,  and  if 
3  constme  the  expresaion  of  hia  ^iabes  bo  as  to  give 
io  hia  intention.     My  difficulty  ia   reaching  Juiy  satb- 

eonduaion  is,  that  the  testator  and  the  writer  who 
bla  Hettlement^  do  not  appear  to  kaTe  underfitood 
Feet  of  the  phraseology  tanployed-  They  *ccm  to 
ought  that  **  heirs  in  and  through  my  mother"  waa  a  legal 
^  undoubted  aignificanc^.  That,  admittedly,  it  is  not,  und 
riven  to  conclude  that  we  ha've  not  id  these  words,  taken 
nieelves,  a  sufficiently  clear  indicnUoix  of  the  mind  of  the 
r.  1  do  however  find  a  glossary  for  this  construction  m 
rds  which  follow,  "  eJtclndmg  (M  rtlattorM  of  my  father 
U  othen,  except  throngh  my  said  mother  ;^*  te., 
rtiei  he  desired  to  favour  were  h'm  nearest  relations  by 
ther.     Looking   at  that  expreBaiou,    I  caanot  but    hold 

is  the  parties  staading  in  that  relation  to  him  wliom 
lator  intended  to  favouTj  and  that  they  are  to  auoceed 
mverntas  of  his  estate  ;  but  if  the  view  I  take  is 
1  by  your  Lordships,  and  aasuming  the  vi^wn  eii>rcBSod 
d  Benholma  to  be  adopted  by  the  Court,  I  think  it  right 
;bat  I  entirdy  aquiesce  in  his  Lordahip's  condoiion  that  aa 
I  the  heritage  it  is  the  heir- of -line,  as  the  beir-at-Iaw 
inently,  who  is  to  be  preferred,  and  the  heirs  in 
iw  who  are  to  take  the  moveable  and  [Personal  estate. 

n  NKAVKs,^There  is  no  doubt  that  in  this  i □consistent 
tecbaieal  words  are  misapplied.  It  often  happens  that 
tai  words  are  used  by  un&kiiled  testators  in  such  a  way 
nor©  diflictUty  ariaea  when  we  coroe  to  construe  them 
ronld  have  if  tbey  had  expressed  their  to  caning  in  the 
ly  language  which  they  themselves  understood.  We  are 
,  however,  in  all  eases  to  try  whether  we  can  find  out 
(Miing  intended. 

here  there  are  two  conflicting  views,  one  of  which  it  seems 
must  he  taken.  First,  that  the  estate  b  dealt  with  aa  a 
iitm,  and  therefore  that  the  testator  intended  to  confer 
those  who,  though  relations  of  the  mother,  occupy  a 
n  corresponding  to  the  next  of  km  by  the  father.  On 
htUyf  I  rather  incline  to  the  opinion  ex  pressed  by  Lord 
,  that  nothing  which  was  dene  or  authorized  to  be  done 
testator  after  his  death  in  any  way  changeil  the  character 
vncceasion.  If,  then,  the  estate  were  to  be  taken  as  a  tmi- 
1^  and  to  he  disposed  of  as  such,  the  term  "  nearest  heirs 
through  tny  mother^'  woidd  be  held  to  mean  those  relations 
mother  who  bold  the  position  corresponding  ta  next  of  kin 
father's  side.  In  that  case  it  is  clear  that  Mrs.  Wbit« 
uded,  as  she  is  not  in  the  same  grade  of  relationship  with 
ler  parties,  Mrs.  Robertson  and  Thomas  Waddell  Now  I 
;  think  that  Mrs.  White  was  intended  to  be  excluded, 
uch  should  be  the  case  appears  to  me  entirely  repugnant 
general  scope  of  the  clause.  1  consequently  exclude  this 
and  pass  to  the  second,  which  appears  to  me  the  more 
alternative,  namely,  that  the  estate  was  not  intended  to 
I  A  nmTferMifaSt  but  as  a  divided  succession  of  heritage  and 
ble»  ;  iji  which  case  I  cannot  but  think  that  the  words 
9»t  heirs''  implits  more  than  *'  relationa'^  merely.  I  think 
le  testator  had  this  idea  in  bis  head,  that  bis  mother  should 
en  as  a  kind  of  *lirps  from  whom  an  order  of  succession 
k  be  deiluced  aaalogoue  to  the  l^^gal  suecession  throngh 
tber.  I  therefore  agree  with  Lord  Benholme^  and  think 
e  has  rightly  removefl  any  difficulty  that  might  have  been 
need  by  the  difiereut  successioa  to  heritage  And  c&nc|uest 
[jjig  to  our  law, 

d  Jnstic&'Clerk  concnrr^ 

Adhere, 

'  Mr9,  Janei  Wadddt  or  RobtrUnon,  Millar,  Q.C,.  J,  O. 
, ;  W.  E  Anderson,  W,a  Ag&iL^For  Mr».  Affnt^  Wad* 
-  WkUe,  Solicitor-General  (Clark),  Q,C,  Orr  Paterson ; 
ba  and  Wekh,  S.H.C.  AgtnU.—For  George  Arehi&aidf  Wat- 
iWe  J  Watt  Aod  Anderson,  S,&C  Ajfcnt^—U,  CkrL 


J}Ecrjsmn  18,  1872. 

FIRST  i>rrisro3f* 
James  Leitcm  Lang,  Defender  and  Appellant^  t?*  Jouif 
Erskike  and  Another,  Pursuers  and  EcEpondtnts, 

Process— Appeal — Intfrim  Decree — Statute  50  Geo.  II L 
c.  112,  stcL  ZB— Statute  16  and  17  VkL  c  80  (Sheriff 
courts  Act^  1B53),  sect  M—Hdd  (after  conmiltation 
with  the  Judges  of  the  Second  Diviston)  that  an  appeal 
against  an  interim  decree  of  a  Sheriff  for  payment  of  m 
enm  of  money  does  not  require  leave  of  the  Sheriff,  the 
provisions  of  the  Act  50  Geo.  iit,  o.  112,  sett.  36, 
wlacb  recinires  leave  to  appeal  against  anch  a  decree, 
being'  inconsistent  with,  and  therefore  repealed  by  the 
Sheriff-courts  Aet,  1853,  sect.  24. 

Act.   Balfour;  Mnir   and    Fleming,     Agents. — AIL    Gloag; 
Ronald,  Eitehiep  and  EUiS)  W.S.  A$eniM.-^U.  Clerk  D.o. 


Pecember  20,  1872, 

riKST  BIYIMOK. 

John  Boyd,  Furtiier^  u  Bhuci  and  Others, 

Defenders. 

TklR  iQ  Sue — Superior  and  VtiMml~Ee»en>ation  in  Precept  €^ 
Clar«  Constat— 5fri?ic»— A.  waa  infeft  in  certain  knda  upon  a 
feu -contract  containing  no  reaervation  qf  minea  and  ujinerala. 
Upon  A/b  death  hia  boh  waa  i  of  eft  upon  a  i^recept  of  clatt 
cttnstatf  in  whieh  a  reservation  of  mine^  and  mineral  a  wan 
inaerted  by  the  auiwrior,  without  aey  transaction  or 
arrangement  with  the  vaeaaL  The  Ian  da  were  sold  by  A.^a 
graadvon.  A /a  great  great-gram  Ison  having  sitbaeqiiently 
procured  himself  served  heir  in  speda]  of  A.  iu  the  mines 
and  minerals  contained  in  the  landa,  brought  an  action  of 
declarator  of  hie  right  to  the  minerals  againat  the  present 
auperior  and  also  against  proprietor?  of  the  landa.  Jidd 
that  nothing  remaipcd  in  harertilcUt^  jaeenU  of  A,,  the  re- 
servation in  the  preeept  of  cliire  conskU  being  altogether 
'  inept^  and  that  consequently  the  pnrBeer  had  no  title  to  stie, 
Il^ld  (by  Lor<l  Mure^  Ordinary},  that  a  general  service  was 
not  a  sufficient  title  to  eiie  sncb  an  Action. 

By  feu-contract,  dated  20lh  and  22d  September  1729, 
Jcdin  Don  of  Seabegs  and  William  Don,  his  eldest  sod^ 
disponed  in  feu-farm  to  John  Boyd  (1)  aad  his  hetrs  and 
assignees, 

**  All  aud  Heal  that  part  and  portion  of  tbe  lands  and  barrony 
of  Seabegs  and  muir  yrof,  as  the  same  is  presently  meithed 
and  marched  oS' to  him  "  (the  said  John  Boyd),  "  being  a  port  of 
the  room  and  meal  ling  of  land  po^esst  by  Robert  Bcnderson, 
with  the  teinda  of  the  samen,  parts,  pendicles,  and  pertinents 
yrof^  lying  within  the  barrony  of  Seabegs,  parioch  of  Falkirk, 
and  shire  of  Stirling,  in  the  which  aoida  lands^  mnirs,  teioda,  anil 
pertinents  yrof  foresaid  ®  diajxined,  the  aaids  John  and  W^il- 
liam  Dona,  by  these  presents,  binds  and  obliges  ytn,  their  beirg 
and  suceers.  whatsomever,  duly,  f^olidly,  and  effectually  to  tnfcft 
and  sease  the  aai<l  John  Boyd  and  his  said  heirB  and  aAsigneys, 
in  due  and  competent  form,  aa  effeira." 

John  Boyd  (I)  was  duly  infefl  in  the  subjects. 
After  his  death,  a  precept  of  dare  constat  was,  on 
25th  December  1765,  granted  by  the  superior  in  favour  of 
John  Boyd  (2),  tho  eldest  son  and  nearest  lawful  heir  of 
Jidin  Boyd  (1).  In  this  precept,  after  the  description  of 
the  subjects,  the  following  reservation  was  unwarrantably 
inaerted:— 

**  Excepting  and  rcaerving  always  to  us,  acooftiing  to  onr  re- 
spective  rights  and  interests  of  liferent  and  fee  above  mentioned, 
the  haill  mines  and  minerala  within  the  ground  of  the  fore^said 
lAnda,  with  power  to  set  down  aiaka,  drive  levda,  and  work  and 
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win  the  same,  as  we  think  fit,  the  said  John  Boyd,  his  heirs 
and  successors,  being  always  payd  of  what  damages  shall  be  sus- 
tained by  them  in  working  the  same,  as  shall  be  determined  by 
two  neutral  persons.'' 

On  this  precept  John  Boyd  (2)  was  infeft. 

After  the  death  of  John  Boyd  (2)  a  precept  of  dare 
constat  containing  a  similar  reservation  of  the  minerals 
was  granted  by  the  Earl  of  Zetland,  then  in  right  of  the 
wiperiority,  in  favour  of  John  Boyd  (8),  eldest  son  of 
John  Boyd  (2),  and  npon  this  precept  John  Boyd  (3) 
was  infeft. 

By  disposition  dated  3d  Jannary  1825  John  Boyd  (3) 
sold  and  disponed  to  Agnes  Malcolm  or  Monro  the  said 
kubjects,  but 

'*  excepting  and  reserving  always  to  the  superior.  Lord  Dundas, 
and  his  heirs  and  successors,  the  haill  mines  and  minerals  within 
the  ground  of  the  foresaid  lands,  with  power  to  set  down  sinks, 
drive  levels,  work  and  win  the  same  as  they  think  fit,  the  said 
Agnes  Malcolm,  and  her  heirs  and  successors,  being  always  paid 
of  what  damage  shall  be  sustained  by  them  in  working  the 
same,  as  shall  be  determined  by  two  neutral  jiersons." 

On  this  disposition  Mrs.  Monro  was  infeft. 

By  disposition  dated  6tb  November  1855,  John  Boyd 
(4)  son  of  John  Boyd  (3),  who  was  now  deceased,  on 
.the  narrative  that  the  subjects  had  been  sold  by  his  father 
to  Mrs.  Monro  for  £1250,  and  a  dis|)osition  had  been 
granted  by  him  in  her  favour,  but  in  consequence  of  a 
clause  reserving  the  minerals  to  the  superior  having  been 
inserted  in  the  later  charters  to  the  lands,  a  similar  reser- 
vation had  been  inserted  in  the  said  disposition,  and  on 
the  further  narrative  that  he,  as  heir  of  his  father,  had  been 
required  by  the  heirs  and  successors  of  Mrs.  Monro  to  exe- 
cute in  their  favour  a  more  ample  disposition, — conveyed 
to  Mrs.  M(»nro'8  successors  the  said  subjects  without  any 
reservation  whatever,  and  his  whole  right,  title,  and  inter- 
est therein,  and  bound  himself  to  procure  himself  decerned 
heir  to  his  great-grandfather  John  Boyd  (1),  and  infeft  in 
competent  form.  • 

John  Boyd  (4),  however,  died  without  being  served 
heir  to  bis  great-grandfather. 

Mrs.  Monro's  successors  sold  the  subjects  in  1857  to 
William  M^Gavin  and  his  spouse.  Thereafter  they  passed 
into  the  possession  of  various  proprietors,  and  finally 
in  May  1871  were  purchased  by  George  Cadell  Bruce, 
William  Broom,  and  Thomas  Brownlie.  In  the  later 
conveyances  there  was  no  reservation  of  the  minerals,  but 
the  warrandice  clause  contained  an  exception  in  regard  to 
the  minerals,  without  prejudice  to  the  disponees,  at  their 
own  expense,  to  challenge  any  claim  on  the  part  of  the 
superior  to  the  minerals. 

In  ]  872  James  Boyd,  eldest  son  of  James  Bcyd,  who 
was  the  immediate  younger  brother  of  John  Boyd  (4), 
procured  himself  served  heir  in  general  to  his  great- 
great-grandfather  John  Boyd  (1). 

He  thereupon,  in  this  capacity,  raised  an  action  against 
the  Earl  of  Zetland,  as  superior,  and  also  against  George 
Cadell  Bruce,  William  Broom,  and  Thomas  Brownlie, 
to  have  it  declared  that  the  whole  mines  and  minerals 
situated  in  the  subjects  before  mentioned  belong  to  the 
pursuer  as  nearest  lawful  heir  of  John  Boyd  (1) ;  there  were 
also  conclusions  for  interdict. 

He  pleaded  that  the  said  minerals  being  in  hcereditate 
jacente  of  John  Boyd  (1),  he  was  entitled  to  decree. 

The  defenders  Bruce,  Broom,  and  Brownlie  appeared, 
and  pleaded — 

2.  The  defenders  should  be  asaoilzied  from  the  whole  con- 


clusions of  the  action,  in  respect  (I.)  that  the  superior  in  » 
tirely  divested  of  the  dommhtm  utile  of  the  lands  hbdled,  ind^ 
ing  the  mines  and  minerals  therein,  by  the  unqualified  id4 
mcnt  in  favour  of  John  Boyd,  the  original  fenar ;  (2.)  tbt  %  i 
attempted  reservation  of  mines  and  minerals  in  favonr  of  4i  \ 
Bui)erior  in  subsequent  renewals  of  the  investiture  wu  mk^ 
unauthorized  and  inept,  and  had  not  the  effect  of  makiB^ii  ^ 
mines  and  minerals  an  estate  separate  and  distinet  fiou^^  ^ 
dominium  utile  of  the  surface  ;  (3.)  that  in  virtue  of  tlw  i 
als  of  the  investiture  by  the  successive  precepta  of  don 
an<l  sasines  in  favour  of  the  son  and  grandson  of  the  i 
feuar,  the  whole  domtnium  utile  of  the  said  snbjectii  iB« 
the  mines  and  minerals,  was  effectually  transmitted  toi 

ally  vested  in  John  Boyd,  the  grandson  of  the  origini 

and  (4.)  that  the  same,  in  virtue  of  the  transmissioiiB  afa=^^^ 
forth,  was  now  completely  and  feudally  vested  in  the  — ljp»J 
defenders.  .3.  In  any  view,  the  pursuer  could  not  liiiii  ■■  r  «^ 
action  while  the  defenders*  titles  remained  nnredueed.  -  -^ 

defenders  were  further  entitled  to  be  assoilaed  fram  t 
conclusions  of  the  action,  in  respect  that,  even  \ 
mines  and  minerals  not  to  have  been  feudally  traasmittf^^^xi 
John  Boyd,  the  original  feuar,  and  to  be  still  tfi  Acrniitafl^v^^* 
of  him,  the  same  were,  for  onerous  causes,  sold  and  0K9     ^ 
to  the  authors  of  the  defenders  by  John  Boyd,  the  gEj^     e 
and  John  Boyd,   the  great-grandson,  of  the  said  JohKMfol 
the  original  feuar,  while  in  possession  of  the  same,  tam^     ^ 
sively  apparent  heirs  to  him ;   and  the  pursoer  haviiixi^v.jB 
up  his  titles  by  service  to  the  original  fenar,  passing^^jcus 
said  great-grandson  and  grandson  of  the  original  feoErs^ 
were  his  uncle  and  grandfather,  and  his  immediate  predi£»^m 
he  was  liable  for  all   the  debts  and  deeds  of  thoae  intt'^Kx 
persons,  and,   inter  alia,  to  convey  the  said  mines  asKjs    ^ 
rals  to  the  defenders  in  implement  of  the  sales  and     S>mx. 
ances  thereof  above  set  fortii — Frusira  peUt  qifbod  moK^m^^ 
stUurus. 

The  Lord  Ordinary  (Mure)  pronounced  the  fo^  < 
Interlocutor : — 

**9th  July  1872— Finds  that  thepnrsner  has  not  irr  -^ 
any  sufficient  title  to  insist  in  the  present  action:*  ^  .j 
dismisses  the  action  and  decerns  :  Finds  the  defendsr^c^^^^ 
to  expenses,"  etc. 

**  yote, — The  Lord  Ordinary  has  felt  the  question  g/f^ 

sue  here  raised  to  be  attended  with  considerable  nicetyc>  -^  mi^^ 
object  of  the  present  action  had  been  to  reduce  infef tm^eaptg  ^^ 
stood  in  the  way  of  the  pursuer  establishing  a  claim  to-  ^Aa*^ 
rals  in  question,  he  would  have  had  difficulty  in  hol^Kii^ty, 
general  service  was  not  a  sufficient  title  to 
although  the  decisions  in  such  questions  are  in  som 
tradictory^Homs,  6th  Nov.  1741,  D.  p.  16117,  as 
with  MHIJallum,  21st  February  1793,  D.  p.  16135— ft  mpfm 
to  have  been  held  in  the  later  case  of  Garmichael,  liMb  ^ 
1820,  that  a  general  service  is  a  sufficient  title  to  chanwJP** 
investiture  flowing  from  the  party  to  whom  the  genenl  i^^ 
was  expede,  although  there  does  not  appear  to  have  beoi^Jf 
that  case,  any  more  than  here,  any  objection  to  the  party  fo^^ 
ing  upon  the  general  service  entering  as  heir  in  special  to  ths  T 
cestor.  The  present,  however,  is  not  an  action  of  that  dsie^^ 
tion.  It  is  one  of  dedarator,  in  which  the  pursuer  iMks^ 
have  it  declared  that  the  nu'nerals  in  the  property  belongiiigtol^ 
defenders,  in  which  it  is  aUeged  that  the  deceased  John  Bof^ 
younger  in  Lochgreen,  was  last  vest  and  seised,  belong  to  tH 
pursuer  as  heir  of  John  Boyd  ;  and  the  title  in  respect  of  whi^ 
the  pursuer  seeks  to  have  this  declared  is  a  service  as  heir  i* 
general  of  that  John  Boyd.  Now  the  Lord  Ordinaiy  «bA^ 
stands  it  to  be  an  undoubted  rule  of  law  that  a  general  servis* 
is  inept  to  carry  to  the  party  served  right  to  any  lands  in  vhick 
the  ancestor  died  infeft — Erak.  iii  8,  sect.  63.  In  sndi  cireia* 
stances  a  special  service  seems  to  be  essential  to  traosmik  thi 
right,  and  as  the  object  of  this  action  is  to  have  it  dedaredftjt 
the  pursuer  is  now  the  actual  proprietor  of  the  minenk  ii 
which  John  Boyd,  the  younger,  died  last  vest  and  wmt^td 
which  are  said  to  have  ever  since  venuanedinherediiaiejaeeHki 
John  Boyd,  the  Lord  Ordinary  does  not  think  that  a  geanil 
service  can  be  held  to  be  a  proper  title  on  iHiid&  to  iomi  taA 
an  action. 

'*  But  there  is  another  ground  on  which  it  appean  to  the  Loii 
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that  the  puraner^s  title  ta  objectioTial>k,  Tbis  action 
i-pf^n  the  a»4iimpttoii  thut  the  minerAk  are  still  in  her^di- 
•if.  of  John  Boyd,  younger  of  Lochgrcen,  who  died  in 
1765*  For  it  ofisumes  that  the  prcce[itfl  of  dare  c&ti^tai 
bich  the  investiture  was  renewed  in  17G5  ttnti  1814 
fficient,  notwithatftn  ding  the  reservation  in  the  superior'* 
the  miaenda  therein  oontaiDed,  to  confer  upon  the 
any  right  to  the  mioerala  which,  under  the  originiJ 
Act,  hod  admittedly  been  cooveyctl  ivway  to  John  Boyd 
"eeiL  And  in  this  Latter  &sstimption  it  in  thought  that 
LCT  is  correct  ;  because  it  ap[>ear8  to  have  been  deliber* 
•led  in  the  caae  of  Gruhani,  January  27,  1S42,  that 
lervation  in  a  charter  of  pragresa,  but  which  was  not 
Uiual  title«,  w*s  altogether  ineffectnid  to  deprive  the 
the  dominittm  utih  of  hia  right  to  the  mincrala^,  or  of 
r  part  of  the  subject  originally  foueil,  nuless  it  dis- 
ipeared  from  the  deeiU  by  which  the  investiture  was 
;faat  there  hajl  been  a  new  transaction  then  entered 
rr  which  the  parties  intended  ao  to  alter  the  investi- 
t  it  ia  not  alleged  that  there  was  any  ancb  tranaaetiou 
to  at  any  of  the  renewak  of  the  investitures  in  this 
the  deeds  themselves,  which  are  produced,  do  not 
J] ere  was.  Now  these  preeepts  are  fonnded  on  by 
»r,  in  the  record^  a&  showing  that  the  minerals  in 
po  stiU  m  hfre^rlitfiie  jtKfttft  of  John  Boyd  the  first, 
Ti  1765,  On  a  ■ound  construction,  however,  ofthepre- 
■  appear  to  the  Lord  Ordinary  to  disprove  that  fact.  For 
srvation  is  io effectual  to  entitle  the  superior  to  re- 
(ki%  to  the  minerals  as  in  a  question  with  his  vflMal — - 
so  ruled  in  the  ease  of  (Irabam — then  the  minerals 
^ought^  be  held  to  have  been  here  transmitted,  in 
tlie  infeftiuent  which  followefl  npou  the  preeepta  of 
tmi  referred  to  in  the  eoud<?Bcendence»  first  to  John 
«econd  in  1765,  and  afterwards  to  John  Boyd  the 
X4,  by  whom  the  property  was  sold  in  1 825.  Whether 
«nce  then  granted  in  favour  of  Mra,  Monrt^  and  the 
*  transmissions,  are  apt  to  carry  the  minerals  to  the 
en  whom  the  property  was  subflpqiiently  acquired  by 
lers^  or  whether  the  mlueralB  arc  stiU  in  hfrrdifati 
rohn  Boyd  the  third,  appear  to  the  Lord  Ordinary  to 
in  qnestions  raised  upon  the  merits  in  the  present 
>iit  the  defenders  cannot^  it  is  thonght,  be  called  on  to 
3«c  questions,  or  to  defend  the  titles  on  which  they 
L  action  at  the  iuatauce  of  a  party  wbtwe  only  title  Is 
aenrice  to  John  Boyd  the  firefc  of  Loehgreen^  who  was 
3k  opinion  of  the  Lord  Ordinary,  the  heir  last  vest  and 
lie  minerals/* 

rials  the  first  objection  stated  by  the  Lord  Ordi^ 
)  pDFBuer  made  an  applicAtion  to  the  Sheriff  of 
r"  to  have  himself  decerned  heir  in  apecial  to  John 
>  in  the  said  mines  and  minerala*  Thedefendera 
the  application  oq  the  ground  that  the  fee  was 
10  Sheriff  of  Chancery,  in  order  to  afford  the  pur- 
kpportunity  of  trying  the  question  under  the  action 
ator  in  the  Court  of  Sessiou,  served  htm  heir  in 
8  craved, 

iirsner  reclnimed  agati>st  the  interlocutor  of  the 
dinary,  and  the  defenders  appealed  against  the 
tor  of  the  Sheriff  of  Chancery, 
d  fof  the  pnrBuer — 

d  title  was  ever  ma<le  up  to  the  minerals  since  the 
fobn  Boyd  (1),  Lu  whose  hf^editjiU  ja^etite  they  re- 
The  minerals  were  estpressly  excluded  from  the  infeft- 
ohn  Boyd  (2)^  aod  the  snbsequent  proprietors  of  the 
I  regard  to  the  defender's  fourtJi  plea :  Suppoee  the 
lad  arisen  in  1825,  couJd  the  disjkonee  have  advanced 
to  the  mtnerak,  on  it  being  discovered  that  the  reser- 
favour  of  the  superior  was  ineffectual  ?  The  minerals 
part  of  the  bargain  ;  the  price  was  expressly  adjusted 
ting  that  they  were  not  conveyed*  The  Statute  1605 
d  no  application.  John  Boyd  (31  never  came  under 
ition  in  regard  to  the  minerals,  and  John  Boyd  (4) 
tn  poasMsion  either  of  the  lands  or  mitierala, 

1  for  the  defendera^ 


The  teaervation  of  the  minerals  in  the  precept  of  elarf  constat 
of  1765  was  utterly  inept,  and  therefore  this  precept  and  the 
infeftment  following  upon  it  must  be  read  as  an  infeftmeat  of 
John  Eo}d  (2)  in  the  estate  precisely  as  it  stood  in  the  person 
of  his  father^  and  the  same  applies  to  the  infeftment  of  John 
Boyd  (3),  Gndiam  v.  Duke  of  Hamilton,  27th  January  1842, 
titiife,  voL  xiv.  p,  19$.  Nothing  therefore  remained  la  the  hasrC' 
diiatejojcent^  of  John  Boyd  (1),  and  therefore  the  pnrsuer,  whose 
only  title  is  heir  to  John  Boyd  (1),  cannot  insist  in  the  present 
ease. 

At  advising — 

Loud  Pkicsij>bht,— In  this  case  the  Lord  Ordinary  has  found 
that  the  pnntier  has  not  instructed  any  sufficient  title  to  insist 
in  the  present  action.  He  baa  therefore  dismiased  the  action. 
This  ioterlocotor  ia  based  on  two  grounds.  His  Lordship  beld^ 
in  the  ^t  place,  that  as  the  punuier  had  only  a  general  servioo 
to  the  fierson  in  whose  right  be  claimed  to  ataod,  this  was  not  a 
good  title  to  aue.  The  second  ground  is  more  important  and 
more  apecial  to  the  present  case,  that  by  means  of  this  aerviee 
tbe  pursuer  has  not  connected  himself  with  the  subjects  which 
ho  claims.  The  first  groand  has  since  been  obviated.  Tbs 
puTBucr  haa  obtained  a  special  service^  and  we  must  deal  with 
the  case  on  the  footing  that  the  purauer  is  aerved  heir  in  special 
to  John  Boyd  (1)  in  the  mines  and  minerala  contained  in  a  fen 
erected  by  feu-eon  tract  in  1729. 

The  question  eomes  to  be,  whether  by  thia  proceeding  the 
pursuer  has  ao  connected  himself  with  these  minerals,  that  he  ia 
entitled  to  insist  in  the  declarator  that  they  belong  to  him 
against  the  defender*,  who  are  infeft  in  the  feu  without  any  re- 
servation. The  estate  created  by  the  feu -contract  of  1729  con- 
sisted of  a  parcel  of  land,  without  any  reservation  of  minerals, 
with  teinda  and  other  pertinents,  to  be  held  of  the  party  who 
was  superior  in  feu  farm,  and  for  payment  of  a  certain  feu-dnty. 
The  feudal  estate  being  once  created,  it  was  not  in  the  power  of 
the  superior  to  make  any  alteration  on  the  Bubjectd^  the  holding; 
the  reddendo,  or  any  other  of  the  eJt«cntiatia  of  the  holding  by 
merely  inserting  a  reservation  in  a  precept  of  ctore  atrntai  or 
a  charter  by  progress.  Any  sueh  attempt  would  he  simply  nuga% 
tory,  and  of  no  avail  to  alter  the  value  of  the  estate*  No  doubt 
such  things  m.-iy  ho  done  by  way  of  transaction  between  the 
au|ierior  and  vassal,  but  that  comes  pretty  much  to  the  creation 
of  a  new  feu.  What  actually  happened  was  this  :  John  Boyd 
(1),  the  ongiual  feuar,  having  died,  his  son,  John  Boyd  (2),  made 
up  a  title  by  obtaining  a  precept  of  dare  consifU  from  the 
superior,  and  took  infeftment  thereon.  In  that  precept  there  was 
inserted  after  the  description  of  the  subjects  the  words,**  Except- 
ing and  reserving  always  to  iia,  according  to  our  respective  rights 
and  interests  of  liferent  and  fee  above  mentioned,  the  haill  mines 
and  minerals  within  the  ground  of  the  foresaid  lands,  with  power 
to  set  down  ainka,  drive  levels,  and  work  aod  win  the  same,  as 
we  think  fit,  the  said  John  Boyd,  his  heirs  and  anccessorS)  being 
always  payd  of  wliat  (lamages  shall  be  sustained  by  them  in  work- 
ing the  same,  as  shall  he  determined  by  two  neutral  persona.** 
Now  that  exception  and  reservation  so  inserted  in  the  precept  of 
clart  confi$at  was,  in  a  qnestion  with  the  |*arty  who  took 
infeftmeot  upon  it,  ahsoltttely  inept*  If  the  superior  bad 
proposed  to  work  the  minerals,  he  could  have  been 
interdicted^  and  any  attempt  to  found  on  the  precept  of  dare 
constai  woold  have  been  of  no  avail.  If  the  vassal  had  worked 
the  minerals,  the  auj>erior  could  not  have  prevented  him.  Not 
only  was  this  reservation  beyond  the  power  of  the  au|)erior,  but 
it  was  positively  of  no  effect.  Consequently  John  Boyd  (2) 
was  infeft  in  the  feu  just  as  completely  as  his  father  was  before 
binu  The  superior  could  give  no  precept  except  to  infeft  in  the 
entire  feu.  This  makes  it  very  clear  that  the  notion  of  the 
minerals  remaining  in  hcereditalejaeenit  of  John  Boyd  (1)  cannot 
be  cntertaiucfL  The  miuea  and  minerals,  which  have  never  been 
separated  from  the  estate,  are  not  a  separate  subject.  They 
may  be  made  a  separate  estate,  but  till  they  have  been  formaUy 
separated,  the  lands  and  the  minerals  constitute  one  subject, 
and  one  only.  There  ia  no  parallel  between  thia  case  and  that 
where  a  distinct  subject  is  reserved.  The  fen  was  one  and  indi* 
visible.  Either  John  Boyd  (2)  was  infeft  in  the  feu,  as  one 
and  indivisible,  or  he  was  not  infeft  at  all.  I  apprehend  that 
he  was  infeft  in  the  fen,  as  it  stood  in  the  person  of  his  father. 

The  case  of  the  pursuer  rests  entirely  on  the  ground  that  the 
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minerals  were  in  the  hcereditas  jac^ns  of  John  Boyd  (1),  and  are 
BO  to  this  day.  To  this  I  cannot  give  effect,  and  propose  that  we 
should  adhere  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Deas.—  This  question  involves  princi])les  of  feudal  con- 
veyancing, but  principles  well  settled,  and  about  which  there 
can  be  no  doubt.  In  the  original  fen-contract,  under  which 
John  Boyd  (1)  held  the  lands  of  Seabegs,  there  is  disponed  to 
him  "all  and  heal  that  part  and  portion  of  the  lands  and  barrony 
of  Seabegs  and  Muir  yrof  as  the  same  is  presently  mcithed 
and  marched  off  to  him,  being  a  part  of  the  room  and  mealling 
of  land  possesst  by  Robert  Henderson,  with  the  teinds  of  the 
samen  parts  and  pendicles,  and  pertinents  yrof,  lying  within 
the  barrony  of  Seabegs,  parioch  of  Falkirk,  and  shire  of  Stir- 
ling.** Now  there  is  no  doubt  that  a  disposition  of  lands  in- 
cludes mines  and  minerals  if  they  are  not  specially  reserved,  and 
there  is  no  special  reservation  here.  On  this  feu-contract  John 
Boyd  (1)  was  infeft.  He  died  in  1765,  and  then  his  son,  John 
Boyd  (2),  was  infeft  upon  a  precept  of  dare  constat  granted  on 
25th  December  1765.  In  this  precept  there  was  a  reservation 
of  minerals.  Then  John  Boyd  (2)  died  in  1814,  and  his  son 
John  Boyd  (3)  obtained  a  precept  of  dare  constat,  dated  10th 
October  1814,  upon  which  he  was  infeft.  In  this  ])rccept  also 
there  was  a  clause  reserving  mines  and  minerals.  Now,  the 
question  is  whethef  the  last  John  Boyd  is  to  be  held  to  have 
stood  infeft  in  mines  and  minerals?  There  is  no  doubt  that  he 
did,  unless  the  reservation  of  minerals  contained  in  the  precepts 
of  dare  constat  was  effectual,  which  it  clearly  was  not.  An  entry 
in  lauds  is  an  entry  in  the  minerals,  unless  there  is  a  valid  reserva- 
tion of  them.  There  was  no  valid  reservation  in  this  case.  In 
the  original  feu-contract  the  minerals  were  not  reserved.  There 
was  no  new  transaction  in  regard  to  them,  and,  therefore,  the 
reservation  of  them  in  the  precepts  of  dare  canstat  was  utterly 
inept. 

-  As  the  case  stands,  therefore,  I  am  of  opinion  that  the  pur- 
suer has  not  instructed  any  title  to  sue. 

Lord  Ardmillan. — As  the  case  is  presented  to  us,  the  only 
question  is,  whether  there  was  any  title  to  the  minerals  left 
in  John  Boyd  (1),  for  if  there  was  not,  then  there  is  an  end  of 
the  case  as  it  is  now  presented  to  us. 

It  is  settled  that  a  superior  cannot  at  his  own  hand  alter  the 
relation  between  him  and  the  vassal,  and  cannot,  in  a  charter 
by  progress,  introduce  any  reservation  or  limitation  of  the 
>aBsal*s  right,  which  was  not  contained  in  the  original  investi- 
ture. As  in  a  question  between  superior  and  vassal,  there  can 
be  no  doubt  on  this  point.  In  this  case  there  is  a  reservation  to 
the  superior  of  mines  and  minerals  in  the  precepts  of  dare 
constat  under  which  John  (2)  and  John  (3)  were  infeft, 
although  the  entire  estate  in  land  and  minerals  was  originally 
conveyed,  and  there  is  no  such  reservation  in  the  original  feu- 
contract.  That  the  reservation  so  introduced  is  of  no  force  as 
regards  the  superior  ;  that  it  does  not,  in  a  question  with  the 
superior,  impair  the  right  of  the  vassal,  is  clear.  The  question 
then  is,  Shall  that  reservation  be  held  to  be  valid  and  effectual 
in  this  question,  where  the  superior  has  no  interest,  and  states  no 
]>lea?  I  think  that  no  effect  can  be  given  to  it.  It  was  not  a 
good  reservation  as  regarded  the  superior,  or  as  regarded  the 
vassal  as  in  a  question  with  the  superior ;  for  the  measure  of 
their  relative  rights  was  within  the  original  contract ;  and,  if 
it  was  not  a  good  reservation  in  regard  to  the  superior, — the 
person  for  vhose  benefit  alone  it  was  introduced, — it  could  not 
be  good  as  qualifying  the  right  of  the  owner  of  the  land,  or  in 
regard  to  any  one  else.  So  this  reservation  did  not  qualify  the 
transmissions  of  the  estate  to  John  (3),  or  limit  his  right,  and 
as  he  was  infeft  in  the  whole  subjects,  except  in  so  far  as  legally 
and  effectually  qualified  and  limited,  the  right  to  the  minerals 
as  well  as  the  lands  must  be  held  to  have  vested  in  hinu  That 
is,  I  think,  the  only  question  now  before  us ;  and  I  therefore 
agree  with  your  Lordship  that  we  should  adhere  to  the  Lord 
Ordinary*s  interlocutor. 


Lord  Jerviswoode  concurred. 


Adhere, 


Act  Lord  Advocate  (Young),  Kinnear ;  Murray,  Beith,  and 
Murray,  W.S.  Agents.— AH,  Solicitor-General  (Clark),  Q.C., 
ManhaU;  Mackenuo  and  Kcrmack,  W.S.  Agents, — B.  Clerk, 


December  20,  1872. 

FIRST  DIVISION— (BEFORE  SEVEN  JUDGES). 

Special  Case. — Allan  Hutchison  and  Another. 

SuccesMon — Service — Heir  of  Conquest — ITeir  of  Line — Vfhen  g 
granter  by  mortis  causa  conveyance  in  the  ordinary  fom 
dispones  to  the  heirs  of  his  body,  or  the  heirs-male  of  b 
body,  whom  failing  to  a  ])er8on  named,  the  person  so  nsoied 
(there  being  no  heirs  of  his  body  then  existing)  is  conditicnl 
institute  ;  and  if  no  heirs  of  the  body  of  the  granter  come  itto 
existence,  or  existing,  predecease  him,  the  condition  is  poo- 
fied,  and  the  person  named  is,  on  the  death  of  the  gnuti^ 
without  qualification  or  condition  disponee,  and  as  rack  ■ 
entitled  to  use  the  executory  clauses  of  the  dispositioB  far 
the  purpose  of  feudalizing  his  right  aa  disponee  withoik 
service  or  declarator. 

Gordon  of  Carleton,  8th  February  1745,  M.  14366  al 
14368,  and  Peacock  v.  Glen,  22d  June  1826,  4  S.  78^ 
discussed  and  explained. 

The  late  John  Gilmour  of  Walton  died  on  21st  Nw. 
1861,  vest  and  seised  in  certain  lands  of  Easter  Wiltoi 
and  others,  conform  to  two  instmments  of  sasine  in  Ui 
favour,  the  one  dated  1st  April,  and  recorded  in  thePv- 
ticular  Register  of  Sasines  for  the  county  of  Renfrew  Ah 
May  1837,  and  the  other  recorded  in  the  said  Partlcolir 
Register  12th  August  1856.  By  disposition  and  deed  of 
settlement,  dated  21st  August  1854,  and  recorded  intk 
Books  of  Council  and  Session  on  8th  December  1871.  k 
assigned,  disponed,  conveyed,  and  made  over  his  vheb 
estates,  heritable  and  moveable,  and  particularly,  witkrt 
prejudice  to  the  generality,  his  lands  of  Walton  tbeicii 
described, 

**  to  and  in  favour  of  Mrs.  Barbara  Gilmonr  or  Hatchiaoa,  mj 
mother,  in  liferent,  for  her  liferent  use  allenarly,  and  tondii 
favour  of  the  heirs  of  my  own  body,  equally  among  them,  ihiit 
and  share  alike;  whom  faihng,  to  and  in  favour  of  DM 
Hutchison,  Robert  Hutchison,  Allan  Hutchison,  and  Jaai 
Hutchison,  my  brothers  uterine,  equally  among  them,  ahareoi 
share  alike,  and  their  respective  heirs,  under  the  burden  of  pq^ 
ment  of  a  liferent  annuity  of  £90  sterling  to  their  sister,  Maipnl 
Hutchison,  as  afterwards  provided  for,  in  fee  and  propertf." 

The  deed  also  contained  a  reservation  of  thegranter'som 
liferent,  and  power  to  revoke,  and  also  contained  a  claon 
dispensing  with  delivery.  John  Oilmonr  died  witboot 
heirs  of  his  body,  never  having  been  married.  He  wi 
Furvived  by  his  mother,  Mrs.  Barbara  Gilmonr  or  HotcU- 
Fon,  who  was  alive  at  the  date  of  this  case,  and  aim  If 
David  Hutchison,  Robert  Hutchison,  Allan  HatchiMi 
and  James  Hutchison.  The  disposition  and  settlemaft  - 
was  found  after  his  death  in  bis  repositories  nndeliTemL  I 
On  8th  January  1872,  a  service  was  expede  in  favour  cf 
David,  Robert,  Allan,  and  James  Hutchison,  aa  beiif  rf 
provision  in  general  to  the  deceased  John  Oilmonr,  tf^ 
the  extract  decree  of  service  was  recorded  on  10th  Janony 
1872.  Robert  Hutchison,  however,  had  died  abitwdii 
the  month  of  April  in  1871.  He  died  without  issneiW 
intestate.  lutelligence  of  his  death  only  reached  thi 
country  in  Febniary  1872.  The  heir  of  line  toBcM 
Hutchison  was  his  immediate  younger  brother,  Albi 
Hutchison.  His  heir  of  conquest  was  his  next  eUff 
brother,  David  Hutchison.  The  parties  being  desmnito 
complete  a  sale  of  the  subjects,  but  having  found  tint  i 
question  was  raised  as  to  who  was  now  in  right  of  tb 
share  destined  to  the  deceased  Robert  Hutchison,  agreed  to 
present  a  special  case  to  the  Court  on  behalf  of  iD* 
Hutchison  of  the  first  part,  and  David  Hutchison  of  tb 
second  part.  The  opinion  and  judgment  of  the  Ooort 
was  requested  on  the  following  questions  of  law  :*- 

"  (I.)  Whether  the  party  of  the  first  pari  has  right  to  ikt^ 
indiviso  share  of  the  lands  of  Walton,  Malletaheii|^  and  otka^ 
destined  by  the  foresaid  disposition  and  deed  of  settleaiHit  to  ft* 
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aaid  deceased  Robert  Hutchison  and  his  heirs  ?  or,  (2.)  Whether 
the  party  of  the  second  part  has  right  to  the  said  'pro  indiviso 
share?" 

The  case  was  argued  before  the  First  Division  in 
October,  and  after  having  been  taken  to  avizandum,  was 
ordered  to  be  reargued  before  seven  Judges  on  account  of 
its  importance  on  a  point  of  practice. 

Argued  for  Allan  Hutchison,  the  heir  of  line — 

The  effect  of  the  conveyance  to  the  heirs  of  the  grantor's 
body  as  the  first  branch  of  the  destination,  was  to  make  the 
granter  himself  the  institute  in  the  destination,  and  all  the  other 
parties  called  heirs  substitute  to  heirs.  On  the  true  construc- 
tion of  the  deed,  the  granter  was  the  true  institute.  It  was  a 
disposition  by  the  actual  proprietor  of  subjects  to  heirs  unborn, 
Rsserring  his  liferent,  and  substituting  another  line  of  heirs. 
There  was  thus  a  constructive  institution  of  the  granter,  and 
these,  or  any  heirs  succeeding  must  serve  as  substittites.  There 
remained  in  the  granter  a  )>ersonal  right  of  fee  which  had  to 
be  taken  out  of  his  JutredUas  jacens  by  service — the  service  of 
Bobert  having  been  inept  owing  to  his  death  before  it  was  ex- 
pede— his  share  went  to  his  heirs  of  line.  If  a  person  was  a 
■bbstitute,  and  there  were  no  heirs  of  the  body,  he  must  take  by 
■^*vioe,  and  so  take  something,  as  heir,  out  of  the  person  of  the 
granter.  A  deed,  by  a  person  in  favour  of  the  heirs  of  his  body 
— undelivered — and  reserving  his  liferent  necessitated  that  the 
granter  retained  a  personal  fee  of  provision  in  himself  which  re- 
quired to  be  taken  out  of  his  fuBreditas  jacens. 

The  case  of  Fogor.  Fogo,  11th  March  1842,  4  D.  1063,  would 
not  bear  the  construction  attempted  to  be  put  upon  it  by  the 
beir  of  conquest  Prof.  Menzies  in  his  Lectures,  3d  Edition,  795, 
and  Prof.  Bell  in  his  Principles,  sec.  1839,  laid  down  the  doc- 
trine here  contended  for,  on  the  authority  of  the  cases  of  Gordon 
of  Carleton,  8th  Feb.  1748,  M.  14368,  Kilkerran's  Report ; 
and  Peacock  v.  Glen,  22d  June  1826,  4  Sh.  749  (new  Ed.),  or 
742  (old  Ed.). 

Ever  since  the  decision  in  the  case  of  Fogo,  supra,  titles  fol- 
lowing on  such  destinations  had  been  made  up  on  the  supposi- 
tion that  the  grantee  was  a  substituted  heir,  and  not  a  condi- 
tional institute.  It  was  settled  law  that  a  disposition  to  a 
psrent  in  liferent  and  his  children  in  fee  inferred  a  fee  in  the 
parent  which  must  be  taken  out  of  his  person  by  service. 
surely,  then,  if  a  parent,  fuUy  vested,  destined  to  his  children 
fUUcUurif  and  reserved  his  own  liferent,  the  personal  fee  was  in 
Junmelf,  and  he  had  a  constructive  fee  also  under  the  destination. 

Anthorities  :— Gonlon  of  Carleton,  8th  Feb.  1745,  M.  143G6 
(Falconer),  and  14368  (Kilkerran) ;  Peacock  v.  Glen,  22d  June 
1826,4  Sh.  749  (N.  E.),  742  (O.  E.) ;  Anderson  v.  Anderson,  22d 
June  1832,  10  Sh.  696  (note,  p.  701);  Lord  Drummore's 
Papers  in  Gordon's  case  ;  see  Anderson,  supra. 

Argued  for  David  Hutchison,  the  heir  of  conquest — 
The  property  was  vested  in  Robert  in  virtue  of  the  convey- 
ance in  the  disposition,  and  thus  it  went  to  his  heir  of  conquest. 
There  was  a  <Urect  and  immediate  conveyance  to  him,  and  he 
took  as  a  grantee,  and  not  as  an  heir,  and  so  he  required  no 
•ervice.     The  deed  here  was  a  mortis  causa  deed  in  its  inception 
and  bearing,  and  delivery  was  dispensed  with, — but  a  iriortis 
causa  undelivered  deed  did  not    come  into  operation  until 
-tlie    date    of    the    death    of  the  granter  notwithstanding  a 
clause  dispensing  with  delivery.     Under  such  a  deed  as  this  the 
disponee  was  the  person  who,  at  the  date  of  the  death  of  the 
granter,  was  the  person  mentioned  in  the  deed  who  was  ready 
to  take ;  and  any  one  else  who  was  mentioned  in  the  deed  but 
was  dead  at  the  date  of  the  quasi  delivery  was  no  grantee  or  dis- 
ponee at  alL   The  granter,  by  abstaining  from  completely  divest- 
ing himself  by  not  delivering  the  deed  to  an  heir,  fixed  the  time 
•when  the  djoed  was  to  take  effect,  after  his  death.    The  clause 
dispensing  with  delivery  in  a  mortis  causa  deed  did  not  imply 
that  the  deed  ever  could  have  been  delivered.     According  to  this 
vgnment,  this  beingadeed  which  had  noeffectduring  thegranter's 
life,  it  required  no  action  to  transfer  the  fee  to  the  dis- 
ponees,  and  that  being  so  his  share  vested  in  Robert,   and 
so  fell  to  hit  heir  of  oonqnestb    The  only  use  of  a  service  in 
this  case  would  have  been  to  dear  up  the  fact  that  there  were 
BO  heirs  of  the  body  of  the  granter,  for  which  purpose  a  declarator 
woq)d  have  been  equal^  naefuL 


The  case  of  Fogo,  suj^ra,  supjwrted  this  view,  because  it  was 
there  held  that  such  a  deed  couJd  only  come  into  effect  upon 
the  death  of  the  granter. 

The  rule  that  a  destination  to  a  parent  in  liferent  and  his 
children  nasciiuri  in  fee  gave  a  constructive  fee  to  the  parent, 
was  an  artificial  rule,  and  the  only  instance  of  such  an  effect 
following  upon  a  conveyance.  Such  a  rule  ought  not  to  be  ex- 
tended. In  order  to  raise  this  constructive  fee  it  was  necessary 
that  there  should  be  a  direct  conveyance  of  the  liferent  to  the 
parent.  The  cases  holding  that  this  constructive  fee  was  con- 
stituted have  been  construed  to  do  so  upon  the  artificial  con- 
struction that  liferent  in  such  instances  means  usus  /ructus 
causalis. 

All  the  parties  here  were  called  on  the  face  of  the  deed  as 
disponees,  and  not  heirs  of  provision. 

The  question  that  fell  to  be  decided  here  was  never  before 
the  Ck>urt  in  the  cases  cited  for  the  heir  of  line.  These  cases 
were  decided  entirely  upon  feudal  title,  and  not  on  personal  right 

Authorities  : — Gordon,  Peacock,  and  Fogo,  supra  ;  Colquhoun 
V.  Ck)lquhoun,  8th  July  1831,  9  Sh.  911,  also  6  F.O.  599 ;  cases 
collected  in  2  Bell's  Illustrations,  425-28  ;  Prof.  Bell's  liCct  1022, 

Reference  was  made  to  the  session  papers  in  case  of  Mackenzie 
V.  Mackenzie,  2lBt  November  1818,  F.C.,  for  print  of  deed  in 
Gordon  of  Carleton's  case,  to  be  found  in  vol.  for  1818-19,  No. 
190  of  Faculty  Collection  of  Session  Papers. 

At  advising,  the  Lord  President  read  the  opinion  of 
the  seven  Judges — 

Lord  President.— The  facts  of  this  case  admit  of  being  very 
shortly  stated.  John  Gilmour  by  mortis  causa  deed  disponed 
the  fee  of  his  heritable  estate  to  **  the  heirs  of  my  own  body, 
equally  among  them,  share  and  share  alike ;  whom  failing,  to 
and  in  favour  of  David  Hutchison,  Robert  Hutchison,  AlUn 
Hutchison,  and  James  Hutchison,  my  brothers  uterine,  equally 
among  them,  share  and  share  alike,  and  their  respective  heirs  *' 
(under  a  certain  burden),  "  in  fee  and  property."  The  deed  re- 
mained in  the  grantor's  repositories,  undelivered,  till  his  death. 
He  died  without  ever  having  had  heirs  of  his  body,  and  was 
survived  by  his  four  brothers  uterine.  A  service  was  expede  in 
their  favour  as  heirs  of  provision  in  general  to  the  deceased,  but 
before  the  service  was  carried  through  Robert  Hutchison  died, 
without  issue  and  intestate,  and  the  service,  so  far  as  his  right 
was  concerned,  was  therefore  inept. 

Robert  Hutchison  being  thus  vested  in  the  personal  fee  of  one- 
fourth  part  jyro  indiviso  of  the  testator's  estate,  and  having  died 
without  making  up  any  title,  a  competition  has  arisen  between 
his  heir  of  line  and  his  heir  of  conquest,  and  the  question  to  be 
determined  is,  whether  the  said  Robert  Hutchison  took  the  fee 
of  the  said  one-fourth  part  as  heir  or  as  disponee. 

The  heir  of  conquest  maintains  that  the  only  persons  called 
beCore  the  four  brothers  Hutchison,  viz.,  the  heirs  of  the 
testator's  body,  never  having  come  into  existence,  the  disposi- 
tion took  effect  on  the  testator's  death  directly  in  favour  of  the 
Hutchisons,  as  conditional  institutes  and  disponees.  But  the 
heir  of  line  maintains,  on  the  contrary,  that  the  effect  of  the 
conveyance  to  the  heirs  of  the  granter's  body,  as  the  first 
branch  of  the  destination,  was  to  make  the  granter  himself  the 
institute  in  the  destination,  and  all  the  other  parties  called  heirs 
substitute  to  heirs  in  any  event. 

Apart  from  authority,  and  dealing  with  the  question  as  de- 
pending on  legal  principle  only,  the  considerations  in  favour  of 
the  heir  of  conquest  seem  greatly  to  predominate.  A  mortis 
causa  deed  remaining  undelivered  in  the  hands  of  the  granter 
produces  no  change  on  the  title  of  the  property  conveyed.  The 
granter  being  infeft  remains  the  undivested  proprietor  in  fee  ; 
and  the  usuid  clause  in  such  deeds  reserving  the  granter's  life- 
rent is  intended  only  to  provide  for  the  contingency  of  the  deed 
being  delivered  duiing  his  life.  The  other  usual  clause,  dis- 
pensing with  delivery  of  the  det^d,  though  found  undelivered  in 
the  granter's  repositories  after  his  deaUi,  makes  it  a  delivered 
deed,  or  gives  it  the  effect  of  a  delivered  deed  inmiediately  upon 
his  death.  Though,  therefore,  the  disposition  is  in  form  a  con- 
veyance de  prcBsentif  as  every  conveyance  of  heritage  (but  for  a 
recent  statute)  must  be,  still,  if  it  remains  undelivered,  it  is 
ambulatory,  revocable,  and  absolutely  inoperative  as  much  as  a 
testament  nominating  an  executor,  till  the  grantor's  death 
gives  it  the  effect  of  m  delivered  deed.    Daring  his  own  life  the 
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T«ir7V.y'>fe  ,t  ^..f*fr,^j  *>*  A  «»-U.b^ra.  "w"!/-/:!  fair./ v>  B.  a^^i  A 
yf*^.Hf>A^^9k  ti*  ;??*';>?.  iJ  t^^sa  aa  f'^&i^Tk^.al  iz-ttr:^?*,  a=.i 
li/A  M  r-*r.f  ►.-.•jytr  of  A  'x  'A  ti**  srraAV*.  li  Ti.ii  b«  to  It  ii 
A.!L-rJ.\  V*  -i.i^r^'twi  ir**  ii.«  '.".rrr^r'jkxkr:^  tLat  inssea*!  of  a 
^cr^tTA  tJLG^^L  \ZA  L^iin  vf  ti:««  ^^r«Vr'i  ty>ir  ant  Lrr:  caZIi&i. 
afc//'..>i  T*i7  ta*  '-tartrVT  of  tc*  j^rv-^a  caH-ri  in  tL*  lexid 
)«ia/>t!  jr«  v<<t  'I'Wt.iUkCioa,  wL^zt  ::p03  ti^  zra&t^r  t  <i»ath  it  ii 
f'/^E/l  t&a.t  bO  hT^n  of  ttib  tx^ly  4T«r  ^ziitftd.  a=ri  th^r?  ii  bo 
«b4  V/  rUAd  'uetveea  the  {Arv>&  »wjc»£iii  naaQ«&i  aad  the  eatase 

Tx»ta  ''.;Mft  d«riT«i  ha  cb^f  imyjrtxnc^  fn>m  the  preraleiMW  of 
ftA  '>;/sa:/a  amoo?  c^/or«raDC«n  and  wriUrn  on  th«  practice  of 
'^Obv^trjaivriB;!;  that  xh".  \kw  a^iplica'ole  to  rach  a  dfestiziAti<^a  aa 
h«r<!r  '^/nn  u  •</  Qq«^t;«:^i  and  nxio^rtain  that  it  if  nec^uarr  in 
ymfUtv;0s  Wf  U*  c^in^l<rt«  th«;  t:tl«  of  parcit^f  itao-iiog  in  the  ' 
l^/9:X:on  of  tri<;  r>rot/i<;ni  Hut^hiv^n  aa  to  be  role*!  on  either 
aqp^^Aitl'/n,  that  they  are  hein  of  the  granter  or  coniirional 
ijkJKtituV».  -V/nbe  Trit^ra  Lare  itated  the  Uw  to  be  aa  con- 
pfTi^t^i  hy  the  h«ir  o/  Jibe  in  thia  cue.  Among  othera.  Professor 
KelJ  in  hi*  ynTirk\»\*!n  iiayi— »ect.  IS39 — "  Allien  the  ilifiKwition 
ia  t/*  the  grariter'a  hein-Dxale  or  hein  of  the  b>Jy,  whom 
ix:\iu'j^  X/f  A,  whom  failing  t'j  B,  an«1  the  granter  Burrires  inch 
faeif  4,  and  A  pre'le/reaaeii,  it  ha^  been  held  that  the  fee  ia  still 
in  tiiA  y^XiiX^T^  and  that  B's  title  ia  to  lie  ma/le  up  by  service 
aa  h^r  of  itroviuvm  t/t  the  grariter/*  This  d<>ctnne  fvhich  is 
rej^eat^l  by  the  Ute  I'rttftmvjr  >f enzie^  in  hia  Lectures  on  Con- 
veyan/;in;(,  |#,  795,  3^1  e^l.;  i*  founded  entirely  on  the  authority  : 
of  two  cav»— Gordon  of  ^'jarlet/^n  Cra.  r.  G«ir>lon,  M.  1436S, 
awl  Pea/:y^k  r.  Olen,  4  S,  749,  l»th  of  which  have  been  a  gocni  , 
deal  miNuuderat'i'i'l.  ' 

KiJkerraa*s  re|X/rt  of  Gordon  of  Carleton  ^though  it  is  more 
aA^njrate  in  the  atatement  of  the  facta  than  Falcrmer*a)  is  un- 
fortfjnat^ly    rather  meagre.     All   that  can  be  safely  gathered 
1r*pm  it  ia  that  the  dee«l  having  diafioner]  the  lands  t'>  the  heira- 
male  of  the  grant^fr'a  Wiy,  whom  failing  to  John,  whom  failing  | 
Vf  Nathaniel,  and  the  granter  having  dir^l  without  heirs-male  I 
#/f  hia  l'0'ly»  and  John  liaving  prcflcceaaed  him,  and  Nathaniel  ' 
having  mtrvnl  heir  of  prfiviaion  in  general  to  the  graoter,  it  was  - 
obj'y.'ted,  in  a  r;«imj>etition,  that  he  should  have  aerved  not  to  \ 
th#i  sfnuii^Tf  but  U»  John,  whom  the  objecter  called  the  institute. 
T>ie  dtfy.'inion  was  that  the  title  was  gr^d,  because  ^*  plainly  there 
was  no  right  ever  in  John,  the  first  snbotitute,  that  could  be 
carriivl  by  a  service."    So  far  only  Kilkerran's  report  carries 
our  knowMge  of  the  case,  and  leaves  it  in  doubt  upon  what 
ground  th^  Court  held  the  title  to  be  gvxKl,  as   ma<le   up  by 
general  nttrvuui  U»  the  granter,  though  it  leaves  no  doubt  that  the 
vrotind  of  ohjer:tion  iirg<^l  against  the  title  was  bad,  viz.,  that 
Nathaniel  ought  t^i  have  served  heir  to  John. 

As  might  have  Usen  ezpectetl,  this  judgment  has  been  vari- 
■^■v  iateriiretcxL     In  the  case  of  Colquhoan  v.  Colquhoan,  8th 


a.u*.^^ti£lT  i3  tae  diaponee,  and  the  <k- 

Ai  Z'j  t^  Talkie  of  this  note,  it  amt 

ES  ;^Ax.  iLas  Lurd  Dnxmmore  was  m  tk 

sLe  ;^ir=«£££.  azkd  probsiblj  took  part  ii 
i  pca>.-^.  tLas  £e  was  ommim^eomtem  a 
iz'^  :- V=.  winij  to  be  tAe  son  of  the  FnakA 
L*alrr=.:  Ia,  a^i  ic^  zraadaoa  of  Lord  Stair.  G<9» 
.:  peas  izipirsacrx  is  to  be  ascribed  to  low 
papers.  eTca  if  p€OTed  to  be  in  the  handwiiti^ 
cf  e=ii^it^t  J^if>£i.  b«ca:ise  tbere  is  seldom  any  reliable  eii- 
de&%  i£.a:  tL=T  cxinai  iza  -Vix,at<p  cpinioB  of  the  writer,  mi 
tber  ELav  w<=i:  be  ^izh^  a  ssatemeat  of  the  r«ralt  of  a  fink 
j  ^-Ifz:-?' 1.  afterraris  al:«r>ed  on  reclaiming  petition,  or  bdIh 
pTppAraT'.fT  :.>  aa  aiviiir^  whkh  may  never  hare  taken  tk 
form  of  aa  c-ilzi-JTu  a>i  ciay,  after  farther  conaideration,  hsn 
besn  •ii3':ar-i<c«i  aa  •ziU'-.-zz.d.  But  this  note  of  Lord  DmiBAon 
bban  mtenjkl  eri-i-i:^r  of  being  something  mnch  more  valoiUb 
It  ia  QEinistaka^vv-  a  augment  of  the  import  uf  a  nnaniaosi 
juizment  of  tike  Coiirt,  and  is  afipeara  from  the  aeaaion  papn 
of  L>rd  Drnrnm-.-re  himself,  aa  wrll  as  from  those  in  the  Araiitaa 
Coileciivio,  tla:  there  were,  fresnmably  at  leasts  no  futkr 
i  wnitea  ar^nmenta  on  this  branch  of  the  Carleton  CMe^  ail 
theref  ere  as  wc  may  safely  infer  from  the  practice  of  that  time)  si 
attempt  t^j  neclaim  against  or  disturb  the  onanimous  judgmeit 
This  con:c2::]-^rar>-  authority  is  pncferable  to  the  conjectiual  a* 
planarion  of  the  case  ^vcn  in  Colquhoan  r.  Colqohonn  notsitb- 
stao  iinj  the  gxvat  weight  of  the  names  subscribed  to  the  opinioi 
of  the  constated  Judjes.  Accoriingly,  in  the  later  case  of  Fqgi 
r.  Fogo,  2  D.  651,  the  «-hole  Judges,  who  referred  to  the  casecf 
Carleton,  prvf erred  the  explanation  of  Lord  Drnmmoie  to  tU 
of  the  consult^  Judges  in  Colquhoun  r.  Colqohoan. 

But  it  d>xa  not  by  any  means  f<41ow  that  the  Carieton  CMI 
establishes  as  a  universal  or  even  general  rule  that  a  deslimtifli 
to  the  heirs  of  the  granter's  body,  whom  failing;  to  a  persoa* 
persons  named,  is  equivalent  to  a  deatination  to  the  granter U» 
aelf  noiniMo/f  r/^  and  the  heirs  of  hia  body,  whom  failing,  to  a  pefM 
or  persons  named.  There  is  nothing  in  the  report  of  Lord  Ki- 
kerran  or  in  the  note  of  Lonl  Dmmmore  to  warrant  this  iwcip 
ing  conclusion ;  and  a  careful  examination  of  the  deed,  iipoa  At 
construction  of  which  the  judgment  depended,  leads  to  it  «^ 
posite  inference. 

The  disposition  by  James  Gordon  of  Carleton,  whiek  iir  v 
is  intended  to  be,  a  strict  entail,  iiroceeds  on  a  recital  of  **iki 
love  and  favour  I  bear  to  the  heirs-male  lawfully  to  be  begotts 
of  my  own  body,  and  the  heirs-male  a  stirpe  ia  $iirpem  wotftsi^ 
whilk  failing  to  the  iiersons  after  mentioned  my  friends  at 
relatives,  whom  I  hereby  nominaie  and  appoint  to  mieceei* 
heirs  of  tailzie  and  ]>roviaion  to  me  in  my  land  and  crtata  ns^ 
written,  after  my  decease."  The  deatination  is  *'to  md  • 
favours  of  the  heirs-male  lawfully  to  be  gotten  of  my  own  ha^ 
and  their  heirs-male  a  atirpe  in  stirpem  moeeastce,  whilk  £A 
to  the  persons  after  mentioned,  whom  I  hereby  nominate  at 
appoint  to  succeed  to  me  as  Tty  Aeirs  of  tailzie  and  piuriaw 
therein  to  me^  and  their  heirs-male  lawfully  gotten,  or  to  bi 
gotten,  of  their  own  bodies,  whilk  failing,  to  any  other  penit 
or  jiersons  I  please  to  nominate  and  design  nnxlar  my  hand^ 
any  time  during  my  lifetime  ac  etiam  w  articMlo  mortis,  and  At 
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gotten  or  to  be  gotten  of  their  own  bodiea,  to  snoceed 
»f  tailzie  and  proviaion  to  me  therein,"  etc.  There 
W8  a  procuratory  of  resignation,  which  authorizes  re- 
to  be  made  in  favour  of  '*  the  heirs-male  lawfully  to 

of  my  own  body,  and  their  heirs-male  a  stirpe  in 
xesnve,  whilk  failz§ing,  to  John  Gordon,  third  lawful 
iqnhile  Mr.  William  Gordon  of  Oarlestoun,  whom  I 
mrden  with  this  provision,  that  Nathaniel  Gordon  of 
•un  be  sole  tutor  to  him  during  his  minority,  and  have 
d  nominated  him  to  that  effect ;  and  appointa  the  said 

Chrdon  the  next  aubstUute  in  this  tailzie  failzeing  the 

whilk  failzeing  to  John  Maitland,"  etc. 
I  by  no  means  an  unreasonable  construction  of  this  deed 
At  there  was  no  intention  on  the  part  of  the  granter 
.ny  party  a  disponee,  and  that  the  effect  of  the  deed 
e  merely  a  succession  of  heirs  without  any  such  con- 
I  will  have  the  usual  effect  of  converting  a  substitute 
istitute  in  the  event  of  the  institute  and  the  other 
nbers,  if  any,  of  the  destination  predeceasing  the 
The  dispositive  clause  does  not  name  any  persons, 
ys  the  estate  only  to  the  heirs-male  of  his  body, 
g  them,  to  persons  who  are  most  carefully  and 
described  more  than  once  as  **  heirs  nominated  and 

to  succeed  to  me."  There  is  no  precept  of  sasine. 
ilization  of  right  conferred  by  the  deed  must  there- 
'  resignation,  and  it  is  particularly  to  be  noted  that 
snratory  of  resignation  Nathaniel  (whose  right  to  the 

sustained  in  respect  of  his  general  service  as  heir  of 
bo  the  granter)  is  mentioned  only  under  this  form  of 
,  after  John  Gordon,  "  and  appoints  the  said  Natha- 
•n  the  next  substitute  in  this  tailzie  failzeing  of  the 
**  Without  mention  of  his  name  in  the  dispositive 
I  with  this  very  peculiar  mention  of  him  in  tiie  pro- 
f  resignation,  and  with  no  precept  of  sasine  which  he 
ly  event  use,  it  was  not  wonderful  that  the  Court 
1  with  Nathaniel  as  a  party  who  could  in  no  event 
)  position  of  an  institute  or  di8i)onee,  particularly  as 
bjection  taken  to  his  service  as  heir  of  provision  to 
r  of  the  deed  was  that  he  ought  to  have  served  to 
ion  as  the  first  party  called  nominatim  in  the  destina- 
bjection  unfounded  in  the  circumstances  of  the  case, 
ting  that  the  objector  considered  himself  precluded 
inns  of  the  deed  from  representiug  Nathaniel  as 
lae   or  in  any  event  a  conditional  institute  or  dis- 

ms  the  most  reasonable  and  consistent  explanation 
j;ment  in  the  case  of  Carleton,  and  it  derives  much 
>m  the  information  and  suggestions  contained  in  an 
Lord  Craigie  in  Colquhoun  v.  Colquhoun — an  opinion 
spects  of  great  weight  in  this  branch  of  the  law. 
lip  says — '^It  had  been  provided  by  the  entail  of 
hat  the  persons  there  called  nonUnalim  might  be 
rs  of  tailzie  to  the  entailer ;  and  Lord  Kilkcrran's 
•r,  to  which  the  Court  adhered,  appears  to  be  chiefly 
hat  specialty.  The  judgment  is  not  recited  in  the 
obably  because  the  collection  was  not  originally 
or  publication,  but  it  is  in  these  words — *  Having 
a  minute  of  debate,  and  considered  the  disposition 
inds  the  title  properly  made  up  by  Nathaniel  Gordon 
Gordon,  the  maker  of  the  cntaiL' " 
reasons  now  stated  and  explained,  the   decision  in 

Carleton  cannot  be  held  to  establish  that  a  party 
inatim  under  a  destination  after  the  heirs  of  the 
ody,  and  without  any  disposition  or  other  conveyance 
•f  the  granter  himself,  does  not,  on  the  death  of  the 
ithout  heirs  of  his  body,  become  institute  and  dis- 

certain  exceptional  circumstances,  and  according  to 
»f  such  a  deed  as  the  Carleton  entail,  this  result  may 
sd,  but  nothing  short  of  such  exceptional  circum- 
d  expressions  of  the  deed  can  interfere  with  the 
e  that  the  first  substitute  becomes  institute  upon  the 
•deceasing  the  granter  without  heirs,   or  with  the 

of  that  rule  to  such  a  destination  as  occurs  in  the 
le. 

or  case  relied  on  by  the  heir  of  line.  Peacock  v.  Glen, 
io  the  subject  of  a  good  deal  of  criticism,  and  also  of 
i  qI  mimaderstanding. 


In  the  first  place,  it  must  be  observeil  that  in  Peacock  v.  Glen 
the  whole  controversy  regarded  the  completion  and  validity  of 
a  feudal  title,  while  in  Gordon  of  Carleton  the  question  turned 
on  the  vesting  of  a  personal  right  of  fee  in  Natiianiel  Gordon, 
to  enable  him  to  dispone  to  his  eldest  son.  The  finding  of  the 
Court  was  by  a  majority  that — "  there  was  no  proper  feudal 
title  in  the  person  of  William  Beattie  junior  at  the  date  of  the 
bond  in  security"  in  question,  and  therefore  they  reduced  the 
bond  and  infeftment  thereon. 

In  the  second  place,  the  defect  of  the  feudal  title  of  William 
Beattie,  junior,  consisted  in  the  imperfection  of  the  sasine  in  his 
favour,  in  respect  of  failure  to  comply  with  the  requisites  of 
the  Act  1693,  c.  35.  This  is  the  only  ground  of  judgment 
stated  by  Lord  Glenlee  and  Lord  Bobertson,  who  concurred 
with  him.  Lord  Alloway  dissented  from  the  judgment,  holding 
the  feudal  title  of  Wm.  Beattie,  junior,  to  be  unobjectionable.  The 
Lord  Justice-Clerk  and  Lord  Pitmilly  no  doubt  proceed  to  a 
certain  extent  on  the  supposed  authority  of  the  case  of  Carleton. 
The  destination  in  Peacock  v.  Glen  was  to  the  heirs  of  the 
granter's  body,  whom  failing,  to  William  Beattie,  his  nephew,  and 
on  the  death  of  the  granter  without  issue,  William  Beattie  took 
infeftment  on  the  precept  of  sasine  contained  in  the  disposition, 
without  service  or  any  other  preliminary  to  connect  himself 
therewith.  The  two  Judges  last  named  held  that  his  titie  was 
bad  for  want  of  such  service,  proceeding  on  what  may  now  be 
assumed  to  be  a  misunderstanding  of  the  case  of  Gordon  of 
Carleton.  But  this  was  certainly  not  the  opinion  of  the 
majority  of  the  Court  The  case  of  Peacock  v.  Glen  cannot 
therefore  be  relied  on  as  either  following  the  case  of  Carleton  or 
as  a  case  in  which  the  doctrine  of  that  case  was  accurately 
ascertained  and  understood. 

If  the  cases  of  Gordon  of  Carleton  and  Peacock  v.  Glen  are 
not  authorities  for  the  heir  of  line,  and  authorities  of  undoubted 
weight  and  application  as  understood  and  expounded  by  Pro- 
fessor BeU  and  Professor  Menzies,  the  whole  contention  of  the 
heir  of  line  fails.  It  is  based  on  a  rule  of  construction  supposed 
to  be  established  by  these  cases,  which  is  in  the  highest  degree 
artificial,  and  which,  by  ascribing  a  non-natural  sense  to  words 
of  plain  meaning,  would  convert  a  de  prcRsenti  conveyance 
of  lands  into  a  mere  nomination  of  heirs,  with  executry 
clauses  for  completing  the  titles  of  those  heirs  who  may  connect 
themselves  therewith  by  service.  This  is  a  perversion  of  all  the 
ordinary  rules  of  construction  of  such  deeds,  and  is  calculated, 
as  it  has  been  found  in  practice,  to  introduce  great  confusion  and 
uncertainty  in  the  operations  of  conveyances. 

The  Court  are  of  opinion  that  when  one  by  mortis  causa  con* 
yeyance  in  the  ordinary  form  dispones  to  the  heirs  of  his  body, 
or  the  heirs-male  of  his  body,  whom  failing,  to  a  person  named, 
the  person  so  named  (there  being  no  heirs  of  his  body  then 
existing)  is  conditional  institute ;  and  if  no  heirs  of  the  body  of 
the  granter  come  into  existence,  or  existing  predecease  him,  the 
condition  is  purified,  and  the  person  named  is,  on  the  death  of  the 
granter,  without  qualification  or  condition,  disponee,  and  as 
such  is  entitied  to  use  the  executory  clauses  of  the  disposition 
for  the  purpose  of  feudalizing  his  right  as  disponee  without 
service  or  declarator. 

Judgment  must  therefore  in  this  case  be  pronounced  in 
favour  of  the  heir  of  conquest,  and  against  the  heir  of  line  of 
Robert  Hutchison. 

Lords  Cowak,  Dras,  Bbnholme,  Nkaves,  Abdmillak,  and 
Macksnzte  concurred. 

The  Conrt  pronounced  the  following  interlocutor  :— 
''The  Lords  having  resumed  consideration  of  the  Special 
Case,  with  the  assistance  of  Lord  Cowan,  Lord  Benholme, 
Lord  Neaves,  and  Lord  Mackenzie,  and  heard  counsel,  after 
consultation  with  the  said  other  Judges,  and  in  conformity  with 
the  opinion  of  all  the  seven  Judges  present  at  the  said  hearing, 
find  and  declare  that  David  Hutchison,  the  heir  of  conquest  to 
the  deceased  Robert  Hutchison,  his  brother,  has  right  to  the 
pro  indiviso  share  of  the  lands  of  Walton,  Malletsheugh,  and 
others,  destined  by  the  disposition  and  deed  of  settlement,  in 
the  case  mentioned,  to  the  said  deceased  Robert  Hutchison  and 
his  heirs,  and  decern ;  and  find  no  expenses  due." 

For  Allan  Hutchison,  Marshall,  Lee ;  Hamilton,  Kinnear,  and 
Beatson,  W.a  Agents.^For  David  Hvtehison^  Kinnear;  Mao- 
ailan  and  Chancellor,  WJSL  AgenU.—li.  Ckrit, 
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riBAT  DITISIOS. 

Special  Cabc. — James  Hill  and  Aootber. 
HerUahU  amd  McwaUt — RigU$  having  a  trad  of  fftlwrt  Hate^  ' 
JmUrest — Succettkm — ^A  trotter  provided  for  the  formation  of 
a  capital  tnut-fand,  and  directed  that  his  brother  R.,  who 
was  to  provide  funds  for  lia>'ing  the  tnister*s  debts  and 
foneral  expenses,  shoald  have  the  whole  interest  of  £6000  | 
thereof  until  the  youngest  child  of  another  brother,  A.,  should  I 
attain  msjority,  when  the  capital   should  be  divided.     R.  I 
survived  the  truster,  but  died  fourteen  years  before  the  time  I 
when  A.*8  youngest  child  would  attain  majority.     By  a  former  I 
judgment  of  the  Court  it  was  held  that  the  interest  of  the  ' 
£6000  had   vested  in   K.,  and  the  termly  payments  were 
aocordiogly  made  for  behoof  of  R.'s  only  child,  R.  H.,  who 
died  in  popillarity  seven  years  after  his  father.     Hdd  in  a 
competition  between  the  mother  of  R.  H.  and  his  heir-at-law 
(who  was  also  executor-<iative),  that  the  interest  from  R.  H.*s 
death  to  the  jMtriod  of  division  wss  part  of  R.  H.*s  moveable 
estate,  and  dii-isible  under  the  Moveable  Succession  Act,  1855, 
in  the  proportion  of  two-thirds  to  his  executor  and  one-third 
to  his  mother. 

Ante,  vol,  xxxix.  p.  14. 

David  Hill  of  HiilgnrdeD,  and  tenant  of  the  farm  of  Hall* 
jarda,  executed,  on  6th  November  1860,  a  tnist-diaposi- 
tion  and  settlement,  by  which  his  whole  property,  heri- 
table and  moveable,  was  conveyed  to  trustees,  who  were 
also  in  the  same  dee*!  appointed  his  executors.  The  pur- 
poses of  the  trust  were  declared  to  be  as  follows : — 

**  Firsts  In  respect  that  the  main  object  of  this  trust  is  to 
form  a  clear  capital  trust-fund  of  £6500  sterling,  to  be  dis- 
posed of,  under  the  management  of  my  trustees,  in  manner 
underwritten,  and  that  over  and  above  tiie  said  Coupar-Angus 
heritable  properties,  the  disposal  whereof  is  hereinafter  pro- 
vided for,  1  declare  and  enjoin  that  my  brother  Robert  shall 
provide  funds  to  my  trustees  for  paying  all  my  just  and  lawful 
debts,  deathbed  and  funeral  expenses,  and  the  expense  of  the 
execntry,  including  the  stamp  of  the  inventory  of  my  personal 
estate,  etc.  Second,  My  trustees  shall  make  over  to  my  brother 
Robert  the  lease  of  Hallyards  for  the  whole  remainiug  years 
thereof,  and  also  my  whole  crop,  stocking,  household  furniture, 
and  moveables  thereupon,  and  my  other  moveable  means  and 
estate,  wherever  situated,  and  also  my  heritages,  except  what 
is  hereafter  specially  disposed  of,  at  the  sum  of  £3500  sterling, 
which  he  shall  be  required  to  pay  over  to  my  trustees  as  soon 
after  my  death  as  he  and  they  arrange,  and  at  least  within  six 
months  ;  and  as  this  sum  with  £3000  I  have  now  in  the  bank, 
will  form  a  capital  of  £6500,  which  will  be  the  full  money-fund 
under  the  trust,  I  direct  this  amount  of  capital  to  be  disposed 
of  in  manner  following,  viz.,  my  brother  Robert  shall  have  the 
whole  interest  of  £6000,  until  the  youngest  son  of  my  brother. 
Dr.  Andrew  Hill,  attains  the  age  of  21  years  complete,  and  at 
this  period  the  said  £6000  shall  be  divided  as  follows, — each  of 
my  brother  Andrew's  two  youngest  sons,  Gooige  and  David, 
shall  be  paid  the  sum  of  £2000,  and  my  nephew,  Robert,  only 
son  of  my  brother  James,  shall  be  paid  the  sum  of  £1000,  and 
each  of  his  two  daughters  Jane  Ann  and  Jessie  shall  be  paid  the 
sum  of  £500  ;  and  my  reason  for  making  this  distinction  in  the 
amount  of  these  bequests  to  my  respective  brothers*  children  is, 
because,  from  my  brother  Andrew^s  infirm  state  of  health,  he 
is  unable  to  do  anything  for  his  family ;  and  this  I  do  from  no 
other  motive  but  the  wish  to  deal  fairly  towards  my  nephews 
and  nieces.'' 

Then  followed  directions  as  to  the  disposal  of  'Hhe  re- 
maining £500  not  disposed  of  as  above  out  of  the  said 
capital  of  £6500,''  and  also  as  to  the  disposal  of  his 
heritable  property. 

The  truster  died  on  10th  November  1860,  survived  by 
bis  three  brothers,  Andrew,  Robert,  and  James. 

Robert  Hill,  his  brother,  implemented  the  conditions 
imposed  on  him  by  the  settlement,  by  paying  the  debts  of 
the  truster,  the  trust  expenses,  and  the  £3500  mentioned 
in  the  said  deed.    In  respect  of  this  he  obtained  possession 


of  the  farm  of  Hallyards,  aud  of  the  crop  and  stucking 
thereon,  and  besides,  drew  the  interest  on  the  said  sum  q( 
£6000  until  Martinmas  1863.  Robert  Hill  died  on  F€^ 
28,  1864,  survived  by  hia  widow,  Mrs.  Elizabeth  Todd 
or  Hill,  one  of  the  parties  to  this  case,  and  an  only  child, 
Robert  Hunter  Hill.  James  Hill,  the  other  party  to  tlik 
case,  who  was  then  hia  only  surviving  brother,  was  de- 
cerned executor  dative  to  Robert  Hill. 

An  action  of  multiplepoindin^  was  brooght  shortly  aftv 
the  death  of  the  said  Robert  Hill,  to  have  it  esUblisfarf 
to  whom  the  right  to  the  interest  of  this  sum  of  £600(1^ 
that  might  accrue  after  that  event,  had  passed ;  and  tk 
Court,  after  hearing  the  represenUtives  of  Mr.  David  EiB, 
ab  inttsUUo^  the  tutors  for  Dr.  Hill's  children,  and  Boben 
Hill's  executors,  found  that  the  future  produce  of  the  na 
in  question  had  descended  to  Robert  Hill's  executors,  wk 
were  entitled  to  its  enjoyment  nntil  the  period  fixed  ly 
the  settlement  for  the  division  of  the  capital  itself  8(1 
November  1866,  antt^  vol.  xxxix.  p.  14. 

Robert  Hunter  Hill  died  on  22d  Jnly  1871,  the  interat 
up  to  the  term  of  Whitsunday  preceding  having  been  piidto 
a  factor  loco  iutoris  for  his  behoof^  Henderson  Halkett,aii 
entered  in  his  accounts  given  up  for  audit  to  the  Aceoaot- 
ant  of  Court.  Robert  Hunter  Hill  was  a  pupil  it  Is 
death.  The  youngest  son  of  Dr.  Andrew  Hill  wassdKi 
minor,  and  would  not  attain  majority  till  1878. 

James  Hill,  as  the  heir-at-law  and  executor-dithi 
decerned  of  his  late  nephew  Robert  Hill,claimed  theintemk 
on  the  said  sum  of  £6000  sterling  till  the  period  of  diviML 

Mrs.  Hill  claimed  to  participate  in  the  said  interest  ins 
her  son's  death  till  the  arrival  of  the  period  of  diriskn,- 
con tending  that  it  formed  part  of  her  son's  moveable  atife^ 
to  one-third  of  which  she  was  entitled  under  the  MoreiUi 
Succession  Act  of  1855. 

The  questions  submitted  to  the  Court  were : — 


1.  Does  the  interest  on  the  said  fond  of  £6000  from  the 
the  death  of  the  said  Robert  Hunter  Hill  till  the  mAJoritf  rf 
Dr.  Andrew  Hill*8  yoangest  son  form  part  of  Robert  Half 
HilVs  moveable  estate ;  and  is  the  said  Mra.  Elizabeth  Todd  « 
Hill  entitle<l  to  participate  therein  until  the  period  fined  k 
division  of  the  eapital  ? 

Or, 

2.  Is  she  entitled  to  participate  only  in  that  part  of  itiM 
had  become  due  at  the  date  of  her  son*8  death  ? 

Argued  for  James  Hill — 

The  right  to  the  estate  of  interest  was  one  havingatmftft 
future  time,  and  therefore  heritable — Stair  ii  1,  4^  and  iii  fi^  1; 
Erskine  ii  2,  6  ;  Bell's  Commentaries  ii.  p.  4,  (5th  ed.) 

Argued  for  Mrs.  Hill — 

This  was  not  a  right  to  a  periodic  payment  without  refereieili 
a  capital  sum,  Bell's  Pr.,  1460.  It  was  a  ^lu  crediti  on  a  mofBdUi 
estate.  That  the  bequest  was  truly  moveable  appeared  fuika 
from  its  having  been  given  by  the  testator  to  his  broAtf 
Robert  as  a  remuneratory  bequest  in  consideration  <^  csrtil 
advances. 

At  advising — 

Lord  PaBsnoENT. — ^This  question  arises  under  the  trrnt^ 
position  of  Mr.  David  Hill,  in  which  he  makes  akindofhti^ 
with  his  brother,  Robert  Hill,  in  the  following  terms — '*  IdeehN 
and  enjoin  that  my  brother  Robert  shall  provide  funds  in^f 
trustees  for  paying  all  my  just  aud  lawful  debts,  deathbed  tfl 
funeral  expenses,  and  the  expense  of  the  execntry,  indudipglki 
stamp  of  the  inventory  of  my  personal  estate,  etc.  Seemi.  l(f 
trustees  shall  make  over  to  my  brother  Robert  the  lease  ef  1l0 
Hallyards  for  the  whole  remaining  years  thereof,  and  abe  if 
whole  crop,  stocking,  household  furniture  and  moveaUea  that* 
upon,  and  my  other  moveable  means  and  estate,  wkcrefer  ■!■> 
atcd,  and  also  my  heritages,  except  what  is  hereafter  wgiMf 
disposed  of,  at  the  sum  of  £3500  sterlings  which  he  ■ballbeir 
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m,y  over  to  my  trustees  as  soon  after  my  death  as  be 
rrange,  and  at  least  within  six  months ;  and  as  this 
£3000  I  have  now  in  the  bank,  will  form  a  capital  of 
ich  will  be  the  full  money -fund  under  the  trust,  I 
amount  of  capital  to  be  disposed  of  in  manner  foUow- 
ny  brother  Robert  shall  have  the  whole  interest  of 
U  the  youngest  son  of  my  brother  Dr.  Andrew  Hill 
>  age  of  twenty-one  years  complete."  Now,  it  was 
irevious  judgment  of  this  Court,  that  there  was  here 
>bert  Hill  a  legacy  of  the  interest  of  the  £6000,  and 
ght  thus  given  to  him  did  not  expire  at  his  death, 

0  his  representatives,  and  so  the  interest  of  the  sum 
by  the  guardians  of  Robert  Hunter  Hill,  and  applied 

)fit.  Then  Robert  Hunter  Hill  died  iu  pupillarity,  and 
has  given  rise  to  the  question  whether  the  accruing 
leritable  or  moveable.  If  it  is  heritable  the  first  party 
i  takes  the  whole  of  the  accruing  interest,  but  i£  it  is 
then  one-third  must  go  to  the  mother  of  the  pupiL 
laintained  for  the  first  party  that  the  right  which  was 

1  Robert  Hunter  Hill  was  heritable,  because  it  bore 
uri  temporis.  This  raises  a  question  in  a  somewhat 
egion  of  law.  It  is  certain  that  some  rights  which 
rt  fuluri  temporia  are  in  law  heritable,  although  in 
re  moveable.  Lord  Stair  enumerates  these  rights  as 
pensions,  and  tacks,  and  I  do  not  think  there  is  any 
>r  carrying  the  rule  further.  Erskine  lays  down  the 
nciple  upon  which  the  rule  is  founded.  He  says, 
hich  have  a  tractua  futuri  temporia  are  also  heritable, 
■ights  of  such  a  nature  that  they  cannot  be  at  once 
filled  by  the  debtor,  but  continue  for  a  number  of 
carry  a  yearly  profit  to  the  creditor  while  they  sub- 
it  relation  to  any  capital  sum  or  stock,  e.g.  a  yearly 

pension  for  a  certain  term  of  years.*'  Nosr,  it  is 
;he  rights  enumerated  by  Stair  as  heritable,  answer 
niption,  that  they  are  without  relation  to  any  capital 
ock,  that  is,  either  belonging  to  the  debtor  or  the 

the  obligation.  The  only  autliority  which  throws 
on  this  position  is  Bell  in  his  Commentaries,  voL  iL 
there  says  : — "  Rights  having  a  tract  of  future  time, 
a  personal  nature,  and  unconnected  with  land,  are 

The  precise  character  of  such  a  right  is,  that  it  is 
ind  future  ;  the  payments  not  being  the  mere  fruits 
>rie8  of  a  capital  or  principal  debt  vested  in  the-  per- 
>lds  the  right,  but  falling  to  the  creditor  as  periodical 
independent  of  each  other,  the  right  to  each  vesting 
t  elapse  of  the  successive  terms  of  payment  A  right 
is  a  proper  example  ;  so  is  a  liferent  of  a  sum ;  so 
d*s  interest  in  a  bond  due  to  his  wife,  of  which  the 
hers,  the  interests  only  as  they  accrue  being  his." 
here  seems  to  extend  the  doctrine,  and  the  case  of  a 
interest  in  a  bond  due  to  his  wife  is  very  much  the 
ht  we  are  at  present  considering,  viz.,  interest  on  a 
1.  But  Bell  is  in  error  in  supposing  that  it  has  ever 
ed  that  the  husband^s  interest  in  his  wife*8  bond  is  a 
ing  a  future  tract  of  time,  and  a  heritable  right. 
I  Clunie's  Creditors,  quoted  by  Bell,  does  not  decide 
bis  Principles,  however,  Mr.  Bell  expresses  himself 
ly.  In  paragraph  1480  he  says : — **  Rights  having 
ract  of  time  are  heritable ;  such  are  liferents ;  also 
3g  a  periodical  right  without  having  relation  to  a 
I  or  principal,  as  an  annuity.  It  has  been  suggested 
;  rights  and  copyrights,  as  having  a  tract  of  future 
to  be  heritable.  But  this  has  never  been  decided." 
le  first  part  of  this  passage  Mr.  Bell  varies  the  Ian- 
;he  Commentaries,  and  uses  the  same  language  as 
rhe  reference  to  patent  rights  is  not  material  to  the 
18,  although  light  is  thrown  on  the  subject  by  the 
r  in  the  case  of  The  Advocate-General  v.  Oswald,  10 

which  case  it  was  decided  that  patent  rights  are 
ind  that  aU  accruing  profits  of  the  patent  go  to  the 
Now,  what  is  said  to  be  heritable  in  this  case  is  only 
t  of  a  capital  sam,  and  I  am  clearly  of  opinion  that  it 
(ht  of  the  nature  contemplated  in  the  rule.  This 
tie  second  party  to  this  case  is  entitled  to  one-third 
raet  of  the  £6000. 

CA8. — ^Without  goiog  into  the  somewhat  obscure  and 
V. — ^NO.  XL 


abstruse  branch  of  law  which  relates  to  rights  having  a  tract 
of  future  time,  it  appears  to  me  that  a  sufficient  solution  of  the 
present  question  is  to  be  found  in  the  terms  of  this  deed.  The 
testator  declares  and  enjoins  that  his  brother  Robert  shall  pro- 
vide funds  to  the  trustees  for  paying  all  his  (the  testator^s)  just 
and  lawful  debts,  deathbed  and  funeral  expenses,  and  the 
expense  of  the  executry,  including  the  stamp  of  the  inventory 
of  his  personal  estate.  The  deed  further  provides  that  Robert 
shall  pay  over  to  the  trustees  £3500,  on  getting  an  assignation 
to  the  agricultural  lease  held  by  the  testator,  with  the  crop  and 
stock  and  other  moveable  estate,  and  in  consideration  of  what  is 
thus  to  be  done  by  Robert  the  testator  directs  that  Robert  shall 
have  the  whole  interest  of  £6000  until  the  youngest  son  of  his 
brother  Dr.  Andrew  Hill  attains  the  age  of  2 1  years  complete. 
Accordingly  Lord  Jerviswoode,  in  his  interlocutor  in  the  former 
case  (Nov.  8,  1866,  5  Macph.  12)  finds  with,  as  it  appears  to  me, 
entire  accuracy,'*  that  under  a  sound  construction  of  the  trust- 
disposition  and  settlement  of  the  deceased  David  Hill,  it  was 
the  intention  of  the  truster  to  bequeath  or  direct  his  trustees  to 
make  over  the  whole  interest  of  the  sum  of  £6000  from  the 
term  of  Martinmas  1863,  being  the  term  immediately  preceding 
the  death  of  the  truster,  until  the  youngest  son  of  Dr.  Andrew 
Hill  shall  attain  the  age  of  21  years,  to  the  now  deceased  Robert 
Hill,  brother  of  the  truster."  Then.he  "finds  that  the  said  Robert 
Hill  did,  in  terms  of  the  provision  contained  in  the  first  purpose 
of  the  said  trust-disposition  and  settlement,  provide  funds  to 
meet  the  truster's  debts  and  others  mentioned  in  the  trust-deed 
to  the  extent,  of  £1101,  12s.  ,10d.  or  thereby,  and  paid  or 
arranged  for  payment  of  the  whole  sum  of  £3500,  which  he 
was  required  by  the  truster  to  pay  over  to  the  trustees  of  the 
latter ;  and  finds,  with  reference  to  the  above  findings  and  to 
the  terms  of  the  trust-disposition  and  settlement  above  set 
forth,  that  the  legacy  or  provision  of  the  interest  of  the  sum  of 
£6000  "  vested  in  the  said  Robert  Hill  on  his  survivanoe  of  the 
truster.  It  was  with  the  representative  of  Robert  Hill,  and  not 
with  Robert  Hill  himself,  that  the  question  there  occurred,  and 
so  Lord  Jerviswoode  finds  that^e- whole  interest  fell  to  Robert 
Hill  and  his  executor.  I  am  not  referring  to  that  judgment  as 
resjudieaiOj  but  to  the  grounds  of  the  judgment  as  what  I  con« 
sider  to  be  those  applicable  to  the  present  question.  In  his  note 
Lord  Jerviswoode  goes  on  to  explain  :  **lt  has  appeared  to  the 
Lord  Ordinary  that  under  the  sound  construction  of  the  deed, 
when  read  in  relation  to  the  circumstances  which  must  be  held 
to  have  been  within  the  contemplation  of  the  truster  in  execut- 
ing it,  he  intended  to  make  a  remuneratory  bequest  to  his 
brother  Robert,  so  as  in  some  respects  to  -operate  as  a  compen- 
sation to  him  for  such  burden  or  risk  as  he  might  have  to 
undertake  in  providing  funds  under  the  first  and  second  pur- 
poses of  the  deed.  It  is  true  that  there  is  no  declaration  that 
the  interest  of  the  £6000  is  to  fall  to  Robert's  heirs,  but  that 
interest  is  given  as  a  whole  to  Robert,  until  Dr.  Andrew 
Hill's  son  shall  attain  21,  as  a  special  and  remuneratory 
bequest,  which  Robert  was  entitled  to  assign  and  deal  with  as 
his  own."  Similar  views  were  stated  in  the  Inner  House,  parti- 
cularly by  Lord  Ardmillan  and  myself,  and  to  a  certain  extent  by 
the  Lord  President.  There  was  a  de  prcesenti  bequest  of  the 
whole  interest  of  this  £6000 ;  and  if  so  the  whole  of  that  interest 
immediately  became  part  of  Robert's  personal  estate,  and  de- 
scended to  his  son.  This  is  conclusive  of  the  matter,  withi»ut 
entering  at  all  into  the  subject  of  rights  bearing  a  tract  of 
future  time. 

Lord  Ardmillan. — I  have  felt  much  interest  in  this  curious 
question.  While  I  agree  with  Lord  Deas  that  there  is  in  the  deed, 
looking  to  the  construction  put  upon  it  by  the  previous  decision, 
enough  to  guide  us,  it  may  perhaps  not  be  safe  to  put  the  case 
entirely  on  that  footing.  I  am  quite  satisfied  that  by  the  deed 
there  was  separated  from  the  principal  sum  a  remuneratory 
bequest  of  the  whole  interest  to  Robert ;  and  by  the  whole  in- 
terest I  mean  the  right  to  the  whole  of  each  periodical  payment 
as  it  became  due,  and  also  the  right  to  the  whole  periodical 
payments.  That  is  a  bequest  of  the  fruits  of  a  principal  sum ; 
and  this  it  is  which  brings  out  a  clear  diflference  between  this 
case  and  that  of  an  annuity  or  pension  or  other  obligations  hav- 
ing a  tract  of  future  time,  without  reference  to  any  principal  sum. 
I  think  it  is  an  obscure  and  difficult  question  what  is  the  true 
theory  on  which  these  rights  and  obligations  are  held  to  be 
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k^ritaUe,  anrl  I  am  agaliut  exten/llng  the  operatioa  of  that  rule 
wi^honl  aatbority. 

Your  I»rd*bip  ban  rftferrvl  to  the  ca*5  of  a  patent, — Arlrocate- 
0^nf:ral  ?>.  OsiwaW,  ilay  2i>,  1  S4!J.  Thrrn^h  the  decui<>a  ii  not 
directly  ap[>licable,  still  th«  effect  of  rij^td  having  a  tract  of 
fntare  time  wm  ni^A  In  that  ca^.  I»rl  Irory  n^es  tbu  very 
clear  and  plain  lan^^age :  "  whatever  aruea,  fU  oaMO  in  annum,  mm 
matter  of  emergiog  snrxitaacive  right — without  reference  to  a 
stock  or  capital — as  for  example,  pension  or  aDnoity — has  been 
treauwl  mh  heritable.  Bat  where  there  is  a  fondamental  right 
of  profierty — if  moveable  in  itself —ont  of  the  n^e  or  application 
of  which  profits  may  or  may  not  be  realized,  it  matters  not  for 
what  length  of  time  snch  profits  may  continue  to  be  levied, — 
th%  heritable  or  moveable  character  of  the  aobject  is  to  be 
settled  with  reference  to  the  sabject  itsell*'  Undonbtedly,  in 
this  case,  the  £6«>0^i  remained  moveable,  and  I  think  that  its 
f  niits  partook  of  its  character,  and  remained  moveable  alsa  The 
mere  separation  of  the  interest  as  a  remnneratory  beqoeat  to 
Kr^bert  did  not  change  the  character  of  the  subject  It  is  tme 
that  interest  is  not  instalment  of  the  principal  sum,  bat  where 
interest  is  given  as  a  whole,  and  the  whole  is  estimated  as  hav- 
ing a  certain  value  given  as  a  remnneratory  value,  I  am  not 
sure  that  each  periodic  payment  of  intemtmay  not  be  regarded 
in  the  light  of  an  instalment  of  that  entire  sum. 

On  the  whole,  I  think  it  safest  to  decline  to  extend  to  this 
caie  the  mle  which  makes  certain  rights,  having  a  tract  of 
f  nture  time,  heritable. 

I»BD  Jebvuwoode  concurred. 

The  Coart  prononncel  the  following  interlocator : — 

"Finrl  and  declare  that  the  interest  on  the  fund  of  £60(K) 
dispose^l  of  by  the  settlement  of  the  late  David  Hill,  from  the 
date  of  the  death  of  Robert  Hunter  Hill  till  the  £6000  becomes 
divisible,  forms  part  of  Robert  Hunter  Hill's  moveable  estate, 
anrl  that  the  said  interest  falls  to  be  divided  between  the  parties 
to  this  case,  in  the  proportion  of  two-thirds  to  the  party  of  the 
first  part,  and  one-thirrl  to  the  party  of  the  second  part,  and 
decern  :  Find  the  party  of  the  second  part  entitled  to  expenses, 
and  remits'*  etc, 

/or  Jam^A  IlUf,  Watson,  Maclean;  J.  and  J.  Gardiner,  S.S.C. 
A'jenU. — AlL  Fraaer,  Duncan;  Jardine,  Stodart,  and  Fraser, 
W.S.  AgtniJi.^K  Clerk.  d.o. 


December  20,  1872. 

WIKtfT  DIVTSlOy. 

Charles  Tough,  Pursuer,  v.  The  Dumbarton  Watir 

Works  Commissioners,  Defenders, 

ArhUrcUion — Suhmluhn  cuid  Reference — Arbiter,  power*  of — 
Contract — Held  that  the  terms  of  a  wide  clause  of  reference 
in  a  contract  for  the  execution  of  works  did  not  exclude  an 
action  for  a  balance  alleged  to  be  due  under  the  contract,  and 
for  dauiages  said  to  have  been  incurred  in  consequence  of  the 
actings  of  one  of  the  parties  to  the  contract,  no  express  power 
having  been  given  to  the  arbiter  to  decern  for  a  sum  of 
money. 

The  pursuer,  who  was  a  contractor  for  water-works  and 
earth- works,  on  13th  August  1869,  g^ave  in  a  tender 
offering  to  execute  certain  works  in  connexion  with 
a  rcserroir  and  filter,  which  the  Dumbarton  Water- 
works Commissioners  proposed  to  constnict,  for  the  sum 
of  £2667.  On  27th  August  this  tender  was  accepted, 
and  thereafter,  on  1st  April  1870,  a  contract  between  the 
parties  was  duly  executed.  This  contract  contained  the 
following  clause  of  reference  : — 

'*And  in  the  event  of  any  doubts,  disputes,  or  differences 
arisinj^  concerning  the  said  works  or  relating  to  the  quantities  or 
qualities  of  the  several  materials  to  be  employed,  or  to  any 
aflditifins,  deductions,  alterations,  or  deviations  made  in  or  from 
the  said  works,  or  any  part  or  portion  thereof,  or  concerning  the 
true  intent  and  meaning  of  these  presents  or  any  of  the  plans, 
drawings,   or  instructions  hereinbefore  referred  to,  or  in  any 


other  matter  or  thing  connected  therewith,  either  during  Iks 
ppr.^reu  of  the  w<>rk.'i  or  after  the  completion  thereof,  all  sack 
doabti.  iiL40:iees,  or  dlf  •»rences,  shall  be,  and  the  same  are  hen- 
by.  submitce'l  and  referrei  to  the  amicable  decision,  fiul 
sentenc>3  an-l  decree-arbitral  of  the  said  James  Morris  Gsk, 
'  whom  failing,  by  death,  non-acoepting,  resignation,  or  othenriR^ 
of  any  arbiter  to  be  named  by  the  Sheriff  of  DnmbartonibiR^ 
up)n  the  application  of  either  party,  aa  sole  arbiter  in  the  piv- 
mises,  wh'Dse  dedsioa,  valnatioo,  and  award  shall  be  finsl  wi 
binding  on  all  the  parties." 

A  declaration  was  added  that  Mr.  Gale  was  not  to  k 
di^ualified  froEn  acting  as  arbiter,  thoao^h  he  acted  m 
engineer  for  the  water  commis^ionera.  The  15th  artidB 
of  this  contract  was  in  the  fullowing  terms  : — 

"  Should  it  appear  at  any  time  to  the  first  parties,  npoi  tk 

I  representation  of  their  engineer,  that  the  second  psz^  is  loi 

I  performing  the  several  portions  of  the  work  in  a  satirfarfcwy 

manner,  or  is  not  using  sntfident  diligence  ia  carrying  os  tkii 

works  so  as  to  have  them  completed  by  the  time  stipolited  is; 

i  or  should  the  second  party  become  bankrupt  or  inadlveBtk  tks, 

on  giving  seven*  days  notice  to  him  or  any  of  his  forsoui,  tb 

first  parties  shall  have  the  option  and  power  of  taking  pQa» 

sion  of  the  whole  or  any  part  of  the  work,  and  of  cairyisf  • 

and  completing  the  same,  and  for  that  purpose  to  take  sal  m 

the  plant,  tooU,  and  materials  of  the  secoiid  party,  and  to  li 

and  dispose  of  the  same  as  the  abaolate  property  of  the  M 

parties.** 

Thereafter,  on  4th  October  1870,  Mr.  Ghtle,  as  engiMr 
for  the  water  commissioners,  issned  a  specification  £r  tb 
removal  of  peat  from  the  resenroir,  which  on  5th  Oetokr 
the  pursner  offered  to  execute  at  the  rate  of  6d.  per  calk 
yard,  or  a  slump  sum  of  £350  per  14,000  yarda  TUi 
offer  was  accepted,  and  the  pursuer  proceeded  to  ei0eili 
the  work. 

Under  the  first  contract  he  averred  that  he  cxeeital 
work  to  the  extent  of  £2277,  2s.,  and  received  ptjMrt 
of  the  sum  of  £2124,  14s.  9d.,  leaving  still  nnpsid  «i 
owing  t)  him  the  sum  of  £l 52,  7s.  3d.     He  alao  stated M 
be  had  executed  the  whole  work  specified  under  the  i 
contract,  and  in  addition  had  excavated  18,771 
yards  of  peat  under  the  instructions  of  the  defended 
engineer.     He  further  stated  that  the  engineer  ftr  lb 
commissioners  in  June  1871  directed  him  to  emplojilj 
his  men  in  excavating   and   carrying  away  pest^  wi 
stated  that  he   would  be  paid  extra  for  doing  ml  & 
Aun^t  1871,  according  to    the  pursuer's  acooonl  ill 
defenders,  without   any   reason  and  without  anj  Jfi 
I  authority,  seized  his  plant  and  appropriated  it  to  theffMij 
'  purposes.    In  these  circa mstances,  the  pursuer  raini  U, 
,  present  action,  and  concluded  for  £974,  4s.  3d.  stdif 
as  owing  to  him  for  work  done.    This  sum  wii  wl 
',  up  of  £152,  7s.  3d.,    alleged    to   be   doe   ondflr  lb 
I  first  contract,   £742,   Is.    due  under   the  saeond  It*    ti^ix 
'  tract   as    to    the   peat   and  extra  work    in  oooBdii    >ir  x, 
therewith,   and  £79,   16&,    being    the   additk»al  Hi    |^ 
of  employing  all  his  men  in  excavating  and  remoriog  4l  |. -£ 
^  peat  under  the  orders  of  the  defenders*  engineffv*  [^ 
I  further  concluded  for  £500  damages  for  the  alleged Ap  ^ 
seizure  of  his  plant,  and  for  another  sum  d  £SNi   '\^_ 
damages  incurred  in  consequence  of  the  defended^*''  ^ 
averred,  having  failed  to  give  him  access  to  the  gnio"^   ^'^  ^ 
order  to  implement  his  firat  contract  until  seven  W^   J^ 
after  the  |agreed-on  time,  in  consequence  of  whid  d'f   ^ 
work  bad  to  be  done  in  winter  wbich  ought  to  bate  t^    ^^ 
executed  in  snmpaer,  and  which  could  then  havebeesM   ^ 
at  a  mach  less  cost.      The  defenders  stated  ^  ^   ^ 
pursuer  nefl^lected  and  delayed  to  canr  oat  the  *<''''){   ^ 
the  manner  and  with  the  expedidon  which  was  itifsli*  ^ 
for  in  the  contract,  and  especiallj  that  be  had  fuU  ^ 
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»oute  the  work  within  the  period  of  fifteen  months  which 
1  been  agreed  on.  Thej  further  denied  that  any  balance 
3  resting  owing  to  the  pursuer  under  the  first  contract. 
th  regard  to  the  balance  claimed  under  the  second 
tract,  the  defenders  maintained  that  so  far  from  their 
Dg  the  pursuer  any  balance  for  work  done,  thej  had 
aally  paid  him  for  a  considerably  greater  amount  of 
*k  than  he  had  executed. 

They  denied  the  averments  of  the  pursuer  upon  which 
i^laimed  damages,  and  explained,  with  regard  to  their 
lug  his  plant  into  their  own  hands,  that  their  engineer 
ing  reported  to  them  that  there  was  no  hope  of  the 
iuer  getting  the  reservoir  concluded,  even  partially, 
>re  the  winter  of  1871,  and  that  it  would  be  necessary 
&ke  the  contracts  out  of  his  hands,  they  arranged  a 
ting  with  the  pursuer,  and  in  consequence  of  what 
:  place  at  that  meeting,  the  pursuer  wrote  on  7th  July 
bem  voluntarily  renouncing  both  the  contracts. 
leaded  for  the  pursuer — 

The  pnrsaer  having  executed  work  on  the  employment  of 
Dumbarton  Water- Works  Commiasionera,  was  entitled  to 
nent  therefor  from  the  defenders.  2.  The  pursuer  having 
ared  Ices,  injury,  and  damage  from  the  said  commissioners 
Dg  wrongfully  broken  their  contracts  with  him,  and  wrong- 
'  and  illegally  seized  his  property  and  appropriated  it  to 
*  own  uses,  the  defenders  were  liable  in  damages  to  him. 
he  pursuer  having  suffered  loss,  injury,  and  damage  through 
wroDgfnl  failure  of  the  said  commissioners  to  give  him 
ens  access  to  the  ground,  the  defenders  were  liable  to  him 
Milages  therefor.  4.  The  pursuer  having  excavated  and 
rwiM  operated  upon  peat  on  the  employment  of  the  said 
miaKmers,  was  entitled  to  payment  from  the  defenders  for 
wotk  m>  done  by  him,  either  in  terms  of  the  contract,  or  on 
principle  of  ^[uanitim  meruU, 

leaded  for  the  defenders — 

The  action  was  excluded  by  the  clause  of  reference  in  the 
GOAtract,  and  ought  therefore  to  be  dismissed.  3.  The 
mcnla  of  the  pnrsuer  were  not  relevant  or  sufficient  to  sup- 
ike  conduaions  of  the  sunmions.  4.  The  defenders  were 
fed  to  absolvitor  in  respect — 1.  The  statements  of  the 
ler  were  unfounded  in  fact  2.  The  defenders  were  not 
stod  or  resting-owing  any  sum  to  the  pursuer;  on  the  con- 
\  tiie  pursuer  would  be  found  at  the  completion  of  the 
Lt  to  be  largely  indebted  to  the  defenders. 

n  16th  November  1872  the  Lord  Ordinary  (Mure) 
lOQDced  the  following  interlocutor : — 

Finds  that  the  first  plea  in  law  for  the  defenders  has 
I  obviated  by  the  addition  made  to  the  summons  at 
debate :  Finds,  with  reference  to  tne  second  plea  in 
Boe,  that  the*  action  is  not  excluded  by  the  clause  of 
vaoe  in  the  contract.  No.  10  of  process,  in  so  far  as  the 
ft  x«laiea  to  daims  arising  out  of  the  contract  entered  into 
«en  the  parties  in  Ootob^  1870  relative  to  the  removal  of 
from  the  reservoir ;  and,  before  further  answer,  sists  pro- 
for  ten  days,  that  parties  may  ascertain  whether  Mr.  Gale 
tpaied  to  accept  the  submission  made  to  him  by  the  con- 
)  No.  10  of  process,  in  relation  to  the  other  claims  sued 
and,  upon  that  being  done,  appoints  the  case  to  be  put  to 
tril  for  further  procedure,  reserving  all  questions  of  ex- 

^oie, — ^This  action  has  been  brought  by  the  pursuer  for 
cry  (1.)  of  £152,  7s.  8d.  as  the  balance  of  the  contract 
of  the  work  alleged  to  have  been  executed  by  him  under 
mtraot,  No.  10  of  prooess ;  (2.)  of  two  sums  of  i^9,  16s.  and 
I  la.  2d.  as  due  to  him  in  connexion  with  the  contract  for 
ral  of  peat^  entered  into  in  October  1870 ;  (3.)  of  a  sum  of 
as  damages  for  alleged  improper  appropriation  of  the  plant 
ging  to  the  pursaer  ;  and  (4.)  of  another  sum  of  £500  as 
g«  said  to  have  been  occasioned  by  the  failure  of  the  de- 
n  to  give  tiie  partner  immediate  access  to  the  ground,  ao- 
i«  to  the  lair  meaning  of  the  oontraot 
nth  referanoe  to  all  these  daims  it  is  oontended,  on  the 


part  of  the  defenders,  that  the  action  is  excluded  by  the  clause 
of  reference  founded  on  in  defence,  which  provides  that  *  all 
doubts,  disputes,  or  differences  arising  concerning  the  said  works, 
or  relative  to  the  quantities  or  qualities  of  the  several  materials 
to  be  employed,  or  to  any  additions,  deductions,  alterations,  or 
deviations  made  in  or  from  the  said  works,  or  any  part  or  por- 
tion thereof,  or  concerning  the  true  intent  and  meaning  of  these 
presents,  or  any  of  the  plans,  drawings,  or  instructions  herein- 
before referred  to,  or  in  any  other  matter  or  thing  connected 
therewith,  either  during  the  progress  of  the  works  or  after  the 
completion  thereof,  shall  be,  and  the  same  are  hereby,  sub- 
mitted and  referred  to  the  amicable  decision,  final  sentence,  and 
decree  arbitral  of  the  said  James  Morris  Gale,  whom  failing  by 
death,  non-acceptance,  resignation,  or  otherwise,  of  any  arbiter 
to  be  named  by  the  Sheriff  of  Dumbartonshire,  upon  the  appli- 
cation of  either  party,  as  sole  arbiter  in  the  premises,  whose 
decinon  and  valuation  and  award  shall  be  final.' 

**(l.)  This  clause  is  one  of  a  very  broad  and  general  description, 
and  it  appears  to  the  Lord  Ordinary  that  the  decision  of  the 
question  raised,  relative  te  the  first  of  the  sums  sued  for,  is 
covered  by  its  terms.  The  sum  is  claimed  as  the  balance  of 
what  is  said  to  be  due  for  work  done  under  the  original  con- 
tract, and  the  defence,  as  the  Lord  Ordinary  understands  it,  is 
that  the  works  stipulated  to  be  done  by  the  pursuer,  and  for 
which  the  contract  price  was  to  be  paid,  was  not  completed  at 
the  date  when  the  pursuer  agreed  to  give  up  the  contract,  that 
the  defenders  had  to  get  another  contractor  to  complete  the 
work  at  a  cost  of  about  £900,  and  that,  under  the  provisions  of 
the  contract  founded  on,  they  were  entitled  to  set  off  that  sum 
against  the  sum  now  claimed  by  the  pursuer  as  the  alleged 
balance  of  the  contract  price.  The  dispute,  therefore,  is  one 
which  relates  to  the  execution  of  the  works,  and  the  true  intent 
and  meaning  of  the  contract,  in  the  strictest  view  which  has 
been  taken  in  the  reported  cases  of  clauses  of  reference  of  this 
description,  and  as  to  which,  therefore,  the  jurisdiction  of  this 
Court  has,  in  the  opinion  of  the  Lord  Ordinary,  in  this  case  been 
excluded. 

**  (2.)  But  the  question  raised  relative  to  the  removal  of  peat  is 
in  a  different  position.  This  was  not  part  of  the  original  con- 
tract in  which  the  clanse  of  reference  occurs,  but  was  made 
matter  of  separate  agreement  in  October  1870,  under  the  speci- 
fication and  letters  of  offer  and  acceptance  Nos.  14  and  15  of 
process,  and  the  Lord  Ordinary  has  been  unable  to  adopt  the 
view  contended  for  by  the  defenders,  that  it  was  a  mere  exten- 
sion or  alteration  of  the  original  contract,  and  as  such  subject 
to  the  same  regulations  and  provisions.  For  in  the  specification 
to  which  the  pursuer's  offer  relates  no  stipulation  is  made  that 
the  removal  of  the  peat  shall  be  subject  to  those  provisions,  and 
the  offer  and  acceptance  of  the  new  contract  contains  no  refer- 
ence to  the  original  agreement  It  would,  moreover,  as  the 
Lord  Ordinary  conceives,  have  been  quite  open  to  the  pursuer 
to  decline  to  execute  this  separate  contract,  and  to  the  defenders 
to  refuse  to  accept  the  pursuer's  offer,  had  the  rates  appeared  to 
them  too  high,  and  to  have  taken  in  offers  from  other  parties  ; 
and  the  mere  fact  that  they  gave  the  pursuer  the  refusal  of  the 
contract  cannot,  it  is  thought,  be  held  to  bring  it  within  the 
stipulation  of  the  original  agreement. 

'*  (3.)  The  Lord  Ordinary,  having  regard  to  the  decision  in  the 
case  of  Pearson,  4th  February  1859,  has  felt  the  question  relative 
to  the  claims  of  damage  to  be  attended  with  considerable  difii- 
culty,  but  as  the  clause  of  reference  in  the  present  case  is  much 
more  comprehensive  in  its  terms  than  the  clause  founded  on  in 
the  case  of  Pearson,  and  is  framed  so  as  to  cover  not  only  all 
disputes  or  differences  arising  concerning  the  works  or  the  true 
intent  and  meaning  of  the  contract,  but  also  all  those  which 
may  arise  concerning  '  any  other  matter  or  thing  connected ' 
wiUi  the  contract,  the  Lord  Ordinary  has  come  to  the  conclusion 
that  it  is  so  worded  as  to  exclude  the  jurisdiction  of  this  Court 
relative  to  the  damages  here  claimed  ;  because,  1st,  the  question 
raised  relative  to  the  alleged  illegid  taking  possession  of  the 
plant  depends  upon  the  application  of  the  18th  section  of  the 
contract,  and  upon  whether  the  progress  and  conditio4  of  the 
works  at  the  time  was  such  as  to  render  it  necessary  and  prosier 
for  the  defenders,  on  giving  due  notice  to  the  pursuer,  to  take 
possession  of  the  works  and  of  the  plants  with  a  view  to  their 
completion,  in  terms  of  the  contract ;  while  2d,  the  claim  of 
damage  founded  on  the  alleged  delay  in  getting  possession  of 
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the  ground,  is,  it  is  thought,  one  which  falls  to  be  regulated  by 
the  provisions  of  the  contract  relative  to  the  extension  of  the 
time  for  its  completion-  And  both  of  these  are  questions  re- 
lative to  the  meaning  of  the  contract  and  its  execution,  which 
it  is  not  unreasonable  to  suppose  the  parties  would  intend,  by 
such  a  clause  as  that  here  in  question,  to  refer  to  the  super- 
intending engineer. 

"  Before,  however,  pronouncing  any  finding  to  the  effect  that 
action  is  to  any  extent  excluded,  the  Lord  Ordinary  has  thought 
it  right  to  sist  process  in  order  to  ascertain  whether  the  referee 
named  is  prepared  to  accept." 

Afterwards,  on  3d  December  1872,  the  following  inter- 
locutor was  pronounced : — 

*'  The  Lord  Ordinary,  having  heard  counsel  on  the  motion  of 
the  defenders  to  have  the  action  dismissed  in  so  far  as  it  relates 
to  the  sums  sued  for,  other  than  those  applicable  to  the  contract 
for  excavation  of  peat,  in  respect  that  Mr.  Gale  is  ready  to  ac- 
cept the  reference  made  to  him  under  the  contract,  No.  10  of 
process,  finds  that  the  action  is  excluded  by  the  clause  of 
reference,  in  so  far  as  regards  the  £152,  Ts.  3d.  claimed  as 
balance  due  under  the  original  contract  price  of  the  works,  and 
the  two  sums,  each  of  £500,  claimed  in  name  of  damages 
under  the  summons,  allows  the  parties  a  proof  of  their  aver- 
ments applicable  to  the  removal  of  the  peat  from  the  reservoir, 
and  to  each  a  conjunct  probation  ;  appoints  the  proof  to  be 
taken  before  the  Lord  Ordinary  on  Thursday,  the  9th  day  of 
January  1873,  at  half-past  ten  o'clock  ;  and  grants  diligence  for 
citing  witnesses  and  havers  :  Quoad  ultra  sists  process  until  the 
result  of  the  question  raised  in  this  action  relative  to  the  re- 
moval of  the  peat." 

**  Note. — As  the  sum  claimed  as  the  balance  for  work  done 
under  the  original  contract  is  slumped  up  in  the  conclusions  of 
the  summons  with  the  sums  claimed  under  the  contract  for  re- 
moval of  the  peat,  the  Lord  Ordinary  has  thought  it  better  not  to 
dismiss  the  action  relative  to  those  items  of  the  pursuer's  claims, 
which  he  considers  covered  by  the  reference,  tiU  he  is  in  a  posi- 
tion to  dispose  finally  of  the  question  raised  relative  to  the  re- 
moval of  the  peaf 

The  pursuer  reclaimed  against  both  these  interlocutors, 
and  argued — 

The  reference-clause  here  was  merely  an  executory  one,  as 
might  be  seen  by  the  selection  of  an  arbiter.  He  was  only  to 
be  a  judge  of  work,  and  was  not  to  decide  upon  every  doubt 
which  might  arise  in  connexion  with  the  construction  of  the 
contract.  There  was  certainly  a  large  jurisdiction  given  to  the 
arbiter  under  the  contract  in  regard  to  nature  of  work  and  the 
amount  of  damages  to  be  incurred  in  certain  events.  Could  it 
be  maintained  that  this  arbiter  had  a  right  to  grant  a  money 
award,  or  to  deal  with  a  money  claim  ?  None  of  the  matters 
in  dispute  here  fell  properly  under  a  clause  of  reference  such  as 
this.  This  clause  could  not  exclude  an  action.  If  anything  sued 
for  in  the  action  seemed  to  the  Court  to  fall  under  the  reference, 
they  would  remit  to  the  arbiter  to  decide  upon  it.  The  claims 
of  extra  work  and  damages  clearly  fell  to  be  decided  by  the 
Court  upon  a  proof,  and  not  to  go  before  the  arbiter. 

Argued  for  the  defenders — 

The  questions  here  to  be  discussed  could  not  be  adjudicated 
upon  without  looking  at  the  contract,  but  there  was  a  person 
alr^Bady  appointed  to  construe  the  contract,  and  the  Court  was  ex- 
cluded. The  sums  claimed  would  not  be  due  at  all  under  the 
contract  if  the  pursuer  was  in  breach  of  contract.  Was  it  not 
then  a  proper  question  for  the  arbiter  to  decide  whether  he  was 
in  breach  of  contract  or  not  ?  The  whole  questions  raised  fell 
clearly  under  the  clause  of  reference. 

Authorities  cited : — For  pursuer — Caledonian  Railway  Com- 
pany v.  Greenock  and  Wemyss  Bay  Railway  Company,  13th 
Deo.  1871,  ante,  vol.  xliv.  p.  134;  Blaikie  v.  Aberdeen  Railway 
Company  (H.  of  L.),  ante,  vol.  xxiv.  p.  537.  For  defenders — 
Pearson  v.  Oswald,  4th  Feb.  1859,  21  D.  413 ;  Hilton  v. 
Walkers,  2d  July  1867,  ante,  voL  xxxix.  p.  538. 

At  advising — 

Lord  Prbsident. — ^In  this  case  the  pursuer,  Mr.  Charles  Tough, 
fnes  the  Dumbarton  Water-work  Commissionera  for  yarioufl 
claims  arising  out  of  two  contracts  which  they  entered  into 


with  him,  one  for  the  construction  of  a  reservoir,  and  the  oUmt 
for  the  removal  of  a  quantity  of  peat  from  the  ba^  of  the  raer* 
voir.  The  first  contract  was  entered  into  in  August  1S69,  sad 
the  other  in  October  1870.  The  first  of  these  contracts,  that 
for  the  construction  of  the  reservoir,  contains  a  dauae  of  refs. 
ence.  The  second  contract,  being  made  merely  in  the  form  U% 
specification,  with  letters  of  offer  and  acceptance,  contaioB  at 
such  clause.  When  the  case  first  came  before  the  Lord  Ordinaij, 
his  Lordship,  on  16th  November  1872,  found  that  the  action  vii 
not  excluded  by  the  clause  of  reference,  in  so  far  as  the  actioi 
related  to  claims  arising  out  of  the  contract  entered  into  betweet 
the  parties  in  October  1870  relative  to  the  removal  of  peitfroa 
the  reservoir,  and  before  further  answer  aisted  process  for  ta 
days,  that  the  parties  might  ascertain  whether  Mr.  Gale  vu 
prepared  to  accept  the  submission  made  to  him  by  the  oootiidk 
in  relation  to  the  other  claims  sued  for.  Mr.  Gale  intimated  tbt 
he  was  quite  willing  to  go  on  with  the  arbitration.  la  eoi- 
sequence,  the  Lord  Ordiziary,  having  again  heard  parties,  pn- 
nounced  an  interlocutor  on  3d  December  1872,  in  which  he  "fiaii 
that  the  action  is  excluded  by  the  clause  of  reference,  in  so  far 
as  regards  the  £152,  7s.  3d.  claimed  as  balance  dae  nnder  thi 
original  contract  price  of  the  works,  and  the  two  tmu  mk 
of  £500,  claimed  in  niame  of  damages  under  the  aamniOBa* 
But  he  did  not  dismiss  the  action,  and  he  explains  his  resioi^ 
that  he  thought  it  better  to  have  a  proof,  in  order  to  see  kov 
much  of  the  claims  fell  under  the  firat  contract^  and  hownHk 
under  the  second  ;  and  he  accordingly  allowed  the  partiei  a 
proof  of  their  averments  applicable  to  the  removal  d  pot 
from  the  reservoir. 

I  am  not  able  to  agree  with  the  Lord  Ordinary  in  the  eoem 
which  he  has  taken.  I  do  not  think  that  this  action  is  exduM 
by  the  clause  of  reference  in  regard  to  any  of  the  daimt.  ft 
may  be  that  questions  may  arise  in  the  coarse  of  the  wt&m, 
which  may  fall  under  the  scope  of  the  reference^  and  if  so^  tb 
aid  of  the  arbiter  must  be  invoked.  It  is  only  to  that  ezteit 
that  the  jurisdiction  of  the  ordinary  tribunals  is  exdndri. 
This  contract  does  not  arm  the  referee,  and  acaroely  any  SMk 
contracts  do,  with  sufficient  judicial  powers  finally  toa^jndittli 
on  the  claims  of  parties.  The  clause  of  reference  is  in  tte 
terms  : — (Reads  ut  supra).  There  is  no  egress  power  gifst 
to  the  arbiter  to  decern  for  a  sum  of  money.  Whetiier  tbt 
power  might  be  implied,  it  is  not  necessary  to  dtteouML 
Undoubtedly  there  is  no  power  given  to  the  arbiter  to  »mm 
a  claim  of  damages  betwixt  the  parties.  The  clause  is  of  Mck 
nature,  that,  even  supposing  the  whole  meritn  of  a  dispute  to  ki 
for  the  arbiter,  it  may  and  probably  will  require  an  actios  it 
law  to  give  effect  to  such  claims.  It  appears  to  me  thenftit 
very  unsafe  to  fijid  that  the  arbitration  clause  ezelodM  a 
action. 

When  we  come  to  the  nature  of  the  claims  by  the  poim 
the  unsoundness  of  the  Lord  Ordinary's  interlocntor  m  ^ 
more   apparent.     The  first  claim  is  for  a  balance  of  £\Si,  % 
3d.,  for  work  alleged  to  have  been  actually  performed  bfMi 
under  the  original  contract,  which  contains  the  dame  d  i^ 
ference.    If  the  answer  were  that  the  work  was  not  dom^M 
would  probably  be  a  question  for  the  referee.     IfanyqiwiiB- 
arose  as  to  the  manner  of  its  performance,  that  might  also  bt  At 
the  referee  to  decide.     But  in  order  to  raise  a  question  of  M 
kind,  some  such  defence  must  be  stated.     I  cannot  find  i^. 
objection  to  payment  of  this  balance,  except  on  the  groondift     ^^^ 
counter  claim  of  damages  on  the  ground  that  the  oontnettf  ^^'  - 
serted  his  contract  and  left  the  defenders  to  finish  the  ntk^ 
an  expense  of  £900  or  £1000.     That  is  the  only  defence,  it  f* 
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£152,  7s.  3d.  by  the  pursuer  can  be  disposed  of  by  the .. 

In  regard  to  another  snudl  claim  for  £79,  16s.,  it  ii  impM^ 
to  say  that  this  falls  within  the  reference,  and  the  LordOraai^ 
does  not  consider  it  to  be  so. 

Then  comes  a  claim  for  £742,  Is.,  which  is  plainly  withit^ 
second  contract,  and  cannot  fall  under  the  reference. 

There  remain  the  two  claims  of  damages  for  £500  each.  I^ 
serve,  in  the  first  place,  that  even  if  the  grounds  <^damsgsi*f* 
for  the  referee,  and  he  alone  was  entitled  to  affirm  or  nefti*  ■ '% 
these  grounds,  the  assessment  of  damages  would  not  be  for  A*  I  •^ 
referee,  and  so  the  action  would  not  be  6»>lndsd.  p^ 
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)f  tbese  claims  is  plainly  not  within  th^  reference, 
rticle  of  bis  condescendence  the  pursner  avers  :  **  In 
y  or  August  187 1,  the  defenders,  without  any  reason, 
;  any  legal  authority  whatever,  seized  the  pursuer's 
priated  it  to  their  own  purposes,  and  have  retained 
-  it  ever  since  ;  and  at  said  date  they  also  took  the  con- 
his  hands.  The  said  seizure  and  breach  of  contract 
wrongful  and  unwarrantable.  The  pursuer  has  suffered 
jid  damage  thereby  to  the  extent  of  £500  or  thereby.'' 
tr  is  a  denial  under  reference  to  the  defenders'  state- 
important  to  notice  what  that  statement  is.  In  the 
I  their  statement  the  defenders  complain  that  the 
lot  carrying  on  the  works  under  the  original  contract 
rory  manner.  Nevertheless,  according  to  their  own 
ty  made  a  new  contract  with  him  in  October  1870. 
it  that  date,  have  been  of  opinion  that  he  was  to  go 
original  contract.  In  the  8th  article  the  defenders 
In  the  early  part  of  June  1871  it  became  apparent 
ns  the  pursuer  was  taking  for  disposing  of  the  peat 
ienty  and  on  the  28th  of  that  month  the  commis- 
ved  a  letter  from  Mr.  Gale  dated  that  day,  which 
produced,  stating  that  the  pursuer  had  failed  to 
is  contract  for  removing  the  peat,  and  that  at  th^ 
th  he  was  proceeding  there  was  no  prospect  of  the 
ng  in  a  state  to  be  used  even  to  a  partial  extent 
hen  approaching  winter,  and  stating  Uiat  it  would 

to  take  the  work  out  of  the  pursuer's  hands,  and 
V  contracts  for  its  completion.  In  consequence  of 
ication  the  commissioners  arranged  a  meeting  with 
vhich  took  place  in  Glasgow  on  1st  July  1871,  and 
if  that  meeting  was  that  on  4th  July  1871  the 
'eased  a  letter  to  the  commissioners  voluntarily 
oth  contracts." 

>r  was  received  by  the  Commissioners,  and  they 
ept  of  his  renunciation.     It  is  plain  that  this  is  not 

under  the  clause  of  the  contract  of  1869,  which 
e  Commissioners  to  take  the  work  out  of  the  hands 
ctor.  This  was  a  proceeding  by  which  they  took 
ts  out  of  his  hands, — the  result,  according  to  the 
iing  that  the  pursuer  voluntarily  abandoned  both 
ad  that  is  the  justification  which  they  plead  in 
8  complaint  that  they  illegally  seized  his  plant,  not 
,ct  only,  but  in  both.  It  appears  to  me  that  this  is 
ailing  under  the  clause  of  reference  at  all.  If  the 
rht,  Uie  defenders'  proceedings  were  illegal  and  un- 

and  not  under  any  clause  of  either  contract.  If 
s  are  right  that  the  pursuer  voluntarily  abandoned 
I,  just  as  little  can  the  dispute  be  brought  within 
:  reference.  Their  contention  makes  the  question 
IV  agreement,  embodied  in  the  letters  of  July  1871. 
le  supposition  can  this  claim  of  damages  be  made 
of  reference  under  the  dause  in  the  contract  of 

o  the  other  claim  of  damages  for  £500,  for  failure  to 
oer  timeous  access  to  the  ground,  it  may  be  very 
sther  this  is  within  the  clause  of  reference.  A 
U  depend  on  the  circumstances.  It  may  depend  on 
)f  the  contract,  and  in  that  case  it  will  be  necessary  to 
iter.  But  in  any  event  this  claim  of  £500  cannot  be 
o  by  the  referee,  and  can  only  receive  effect  in  this 
r  Court. 

reasons  it  ap][)ear8  to  me  that  the  action  is  not 
egard  to  any  of  these  claims  by  the  clause  of  refer- 
it  may  be  that  in  the  prosecution  of  these  demands 
tion  questions  may  arise  which  fall  under  the  scope 

inion  that  we  should  recall  the  interlocutor  of  the 
y,  aod  (ind  that  the  action  is  not  excluded  by  the 
rence,  and  remit  to  his  Lordship  to  proceed  in  the 
y  be  necessary  to  add,  for  his  Lordship's  instruction, 
in  case  of  any  question  arising  fit  for  the  referee. 

us,  Abdullak,  and  Jebyiswoode  concurred. 

wing  iDterlocntor  was  pronounced : — 

Us  having  heard  coanael  on  the  Reclaiming  Note 
er  agaiziat  Lord  Mare's  interlocutor  of  3d  December 


1872,  and  also  submitting  to  review  a  previous  interlocutor, 
dated  16th  November  1872,  recall  the  said  interlocutors  dated 
16th  November  and  3d  December  1872  :  Find  that  the  action 
is  not,  as  regards  any  of  the  pursuer's  claims,  excluded  by  tbe 
clause  of  reference  contained  in  the  contract  of  August  1869  : 
Find  that  the  claims  of  the  pursuer  are  founded  partly  on  the 
said  contract  of  August  1869,  partly  on  a  subsequent  contract 
of  October  1870,  and  partly  on  an  alleged  illegal  and  unwarrant- 
able seizure  by  the  defender  of  the  pursuer's  plant  and  working 
materials  used  by  him  imder  both  contracts  :  And  with  these 
findings  remit  to  the  Lord  Ordinary  to  allow  parties  a  proof  of 
their  averpients  hine  inde,  and  to  proceed  further  as  shall  be 
just  and  consistent  with  the  preceding  findings  :  Find  the  pur- 
suer entitled  to  expenses  since  the  interlocutor  of  3d  December 
1872  ;  allow  an  account,"  etc. 

Act,  Watson,  Campbell  Smith ;  Thomas  Spalding,  W.S. 
AgetU.^AU.  Solicitor-General  (aark),  Q.C.,  Asher;  J.  &  R. 
Macandrew,  W.S.  Agents. — M.  Clerk,  A.E.H. 


December  21, 1872. 

SECOND  DIViaiON. 

The  Rev.  Peteb  Sawebs,  Petitioner,  v.  Hugh  M*Connell 
and  John  Petbie  (Monteith'g  Trustees),  Respondents. 

Process — Expenses — Appeal  {House  of  Lords) — Where  the  judg- 
ment of  the  Bouse  of  Lords  reversed  the  interlocutors  of  the 
Inner  House,  but  did  not  affirm  that  of  the  Lord  Ordinary, 
and  said  nothing  on  the  subject  of  expenses,  but  remitted 
back  the  case  to  the  Court  of  Session  *'  to  do  therein  as  shall 
be  just  and  consistent  with  this  judgment" — Htld  (dub. 
Lord  Benholme),  that,  in  applying  the  judgment,  the  Inner 
House  took  up  the  case  as  though  no  judgment  on  the  re- 
claiming note  against  the  Lord  Ordinary's  interlocutor  had 
been  pronounced,  and  were  not  precluded  from  dealing 
with  the  question  of  expenses. 

A  PETITION  having  been  presented  on  23d  June  1868  by 
James  Monteith,  one  of  the  two  surviving  trustees  of  tbe 
late  Peter  Sawers,  praying  the  Court  to  sequestrate  the 
trust-estate  and  appoint  a  judicial  factor,  it  was  opposed 
by  the  other  surviving  trustee,  the  present  petitioner,  th 
Rev.  Peter  Sawers,  minister  of  the  Free  Church  at  Gar- 
gunnock,  Stirling.  The  Lord  Ordinary  (Manor),  on  5th 
Nov.  1868,  refused  the  petition,  and  found  the  petitioner 
liable  in  expenses,  which  he  modified  at  two  guineas. 
The  Second  Division,  on  18th  March  1869,  recalled  the 
Lord  Ordinary's  interlocutor,  and  granted  the  petition,  and 
found  the  petitioner,  James  Monteith,  entitled  to  expenses 
out  of  the  trust-estate.  Against  this  interlocutor  the 
present  petitioner,  the  Eev.  Peter  Sawers,  appealed  to  the 
House  of  Lords. 

Pending  this  appeal,  James  Monteith  applied  for  interim 
execution,  which  was,  on  his  death  on  18th  May  1869, 
insisted  in  by  his  trustees,  Hugh  M'Connell  and  John 
Petrie.  On  14th  July  1869  the  Court  approved  of  the 
auditor's  report  on  the  account  of  expenses  incurred  by  the 
late  James  Monteith,  and  decerned  for  payment  in  favour 
of  bis  trustees,  and  granted  Wfirrant  for  interim  execution 
pending  appeal.  Against  this  interlocutor  the  present 
petitioner  presented  a  supplementary  appeal. 

On  23d  Feb.  1872  the  House  of  Lords,  afler  hearing 
the  cause  ex  parte,  no  appearance  being  made  for  the 
tnistees  of  the  late  James  Monteith,  ordered  and  ordained 
that  the  said  interlocutors  of  the  Second  Division  appealed 
against  should  be  reversed ;  and  it  was  further  ordered — 

**  That  the  costs  decerned  under  the  said  interlocutor  of  the 
14th  of  July  1869,  for  payment  to  the  said  Hugh  M*Connell  and 
John  Petrie,  the  respondents  in  the  said  supplementary  appeal, 
out  of  the  trust-estate  of  the  said  Peter  Sawers,  deceased,  shall, 
if  the  same  have  been  paid  or  retained,  be  repaid  to  the  aaid 
trust-estate,  with  interest,  conform  to  the  last-mentioned  inter- 
locutor of  the  14th  of  July  1869 :" 
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And  it  was  also  further  ordered, 

**That  the  said  cause  be,  and  is  hereby,  remitted  back 
to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be 
just  and  consistent  with  this  judgment." 

The  present  petition  was  presented  by  the  Rev.  Peter 
Sawers  to  apply  the  judgment  of  the  House  of  Lords,  to 
alter  the  interlocutors  appealed  from  in  terms  of  said 
judgment, 

"  to  aflBrm  the  interlocutor  of  the  Lord  Ordinary  of  5th  Novem- 
ber 1868,  and  to  refuse  the  prayer  of  the  petition  for  the  ap- 
pointment of  a  judicial  factor ;  and  also  to  ordain  the  respon- 
dents to  repeat  and  pay  back  the  costs,  amounting  to  £93, 18s.  2d., 
decerned  for  under  the  said  interlocutor  of  14th  July  1869,  if 
the  same  have  been  paid  or  retained,  with  interest  thereof,  at 
five  x>er  cent,  from  the  date  thereof,  to  the  said  trust-estate,  and 
to  find  the  petitioner  entitled  to  the  expenses  of  process  since 
the  date  of  the  Lord  Ordinary's  interlocutor  of  5th  November 
1868,  including  the  expenses  of  the  present  application  ;  to  re- 
mit the  account  thereof,  when  lodged,  to  the  auditor  to  tax  and 
report,  and  to  decern  in  the  petitioner's  favour  for  the  taxed 
amount  against  the  said  Hugh  M*Connell  and  John  Petrie,  as 
trustees  oif  the  late  James  Monteith." 

The  respondents  contended  that  the  judgment  of  the 
House  of  Lords  exhausted  the  case  ;  that  the  remit  to  the 
Court  of  Session  *^  to  do  therein  as  shall  be  just  *'  was  a 
mere  clause  of  style,  and  was  strictly  qualified  by  the 
words  which  followed,  '*  and  consistent  with  this  jndg« 
ment ;"  that  nothing  therefore  was  remitted  to  this  Court 
except  to  apply  the  judgment ;  and  that,  as  that  judgment 
iid  not  contain  a  finding  of  expenses,  it  was  incompetent 
Jbr  this  Court  now  to  give  them. 

Authorities  : — ^Purves  v,  Landale,  Slst  May  1845,  ante,  vol 
xvii  p.  422  ;  Borrows  v,  Colquhoun,  20th  Dec.  1854,  ante,  voL 
xxvii.  p.  95  ;  Stewart  v.  Scott,  11th  March  1836,  arUe,  voL  viii 
p.  302  ;  Dunnet,  8th  March  1839,  1  D.  68a 

At  advising — 

Lord  Justioie  Clerk. — Tbe  cases  cited  create  little  difficulty 
as  to  our  power  to  give  expenses.  In  the  case  of  Borrows  and 
Colquhoun  the  House  of  Lords  reversed  the  judgment  of  this 
Division,  and  affirmed  that  of  the  Lord  Ordinary,  and  remitted 
the  case  back  to  the  Court  of  Session,  to  do  therein  as  should 
be  just  and  consistent  with  their  judgment.  Now  the  whole  of 
the  Lord  Ordinary's  interlocutor  in  that  case  was  before  the 
House  of  Lords,  and  as  they  said  nothing  about  costs,  that 
matter  was  held  to  be  exhausted.  It  is  not  so  here,  however. 
The  interlocutors  of  this  Division  have  been  reversed  without 
affirming  those  of  the  Lord  Ordinary.  The  case  is  remitted  back 
to  us  to  do  therein  as  shall  be  just^  and  it  lies  with  us  to  take 
up  the  reclaiming  note  as  it  stood  before  we  gave  judgment  upon 
it,  and  dispose  of  it  in  accordance  with  the  judgment  of  the 
House  of  Lords.  I  appreheud  we  must  follow  the  judgment  of 
the  House  of  Lords  in  dealing  with  the  reclaiming  note,  but  I 
cannot  see  that  that  necessarily  limits  our  x>ower8  in  dealing  with 
the  case,  as  long  as  we  do  nothing  that  is  inconsistent  witii  the 
House  of  Lords  judgment.  I  should  require  to  hear  more 
cogent  argument  than  that  which  has  been  addressed  to  us, 
before  I  could  hold  that  we  are  in  any  way  restrained  from 
doiug  substantial  justice  by  a  mere  technicality  such  as  that 
which  has  been  pleaded.  Though  I  have  a  great  respect  for 
the  authorities,  I  do  not  think  that  they  apply  to  the  present 
case. 

Lord  Cowan. — When  the  case,  of  which  the  present  petition 
is  the  sequel,  came  before  the  House  of  Lords  on  appeal,  there 
was  no  affirmance  of  the  Lord  Ordinary's  interlocutor  of  5th 
November  1868,  but  the  judgment  of  the  Inner  House  recalling 
it  having  been  reversed,  the  case  is,  in  fact,  sent  back  in 
precisely  the  same  position  as  if  the  interlocutors  of  this  Division 
had  never  been  pronounced.  In  these  circumstances  the  peti- 
tioner, who  has  been  successful  in  his  appeal,  asks  for  the  ex- 
penses of  process  from  the  date  of  the  Lord  Ordinary's  inter- 
locutor. I  am  of  opinion  that  he  is  entitled  to  succeeid  in  his 
application,  if  we  have  powers  competently  to  give  them.    I 


think  we  clearly  have.  On  examination  of  the  cmsea  which  have 
been  quoted  by  the  respondents,  it  will  appear  tbat  in  all  q{ 
them  the  House  of  Lords  expressly  affirmed  the  Lord  Ordinary'i 
judgment,  and  by  omitting  to  give  ezpenaea,  obvioody  did  Dot 
intend  to  give  them,  seeing  that  their  Liordahips'  minds  hadbefs 
directed  to  the  subject.  In  Colquhoon's  case,  while  the  hod 
Ordinary's  interlocutor  is  affirmed,  the  application  for  expeuei 
is  not  refused  as  incompetent,  but  simply  refused. 

It  was  pressed  for  the  respondents  tiiat  they  were  ta  bom 
fide  in  the  original  application  out  of  which  this  appeal  siohl 
I  do  not  doubt  that  they  were  in  cpUma  fide,  but  in  a  matter  of 
expenses  we  can  only  inquire  whether  the  application  vn  a 
proper  one  in  the  circumstances.  The  House  of  Lords  has  UnA 
that  it  was  not,  and  I  think  it  would  be  anjiiat  to  withhold  a- 
penses  from  the  present  petitioner. 

Lord  Benholhe. — I  confess  my  mind  is  not  so  free  froa 
doubt  as  my  brother  Lord  Cowan*s.  I  think  that  the  diftii^ 
tion  on  which  your  Lordships  go,  namely,  that  there  is  not  hen 
an  express  affirmauce  of  the  Lord  Ordinary^s  interlocutor,  nk 
that  therefore  we  are  entitled  to  dispose  of  the  reclahning  ael^ 
and  to  go  further  than  we  should  have  been  entitled,  had  ill 
Lord  Ordinary's  interlocutor  been  expressly  affirmed,  ii  ta 
shadowy  to  be  satisfactory.  I  think  the  House  of  Loidi  td 
us  how  far  they  reverse,  and  what  the  conseqaeDces  an,  at 
that  we  are  bound  to  obey.  My  impression  is  that  the  ease  wi^ 
be  different  where  they  only  reverse,  without  pointing  osl  tie 
results  of  their  judgment,  and  leave  other  things  to  he  dosely 
us,  about  which  they  have  said  nothing.  But  when,  as  hsi^ 
they  point  out  the  consequences  of  their  judgment^  thej  doMi 
intend  any  other  consequences  to  follow,  and  do  not  gin  « 
power  to  do  anything  but  apply  their  judgment  in  that  foK 
The  words  used  are  words  of  style.  It  is,  I  think,  rather  a  tkh 
distinction  to  say,  that  if  they  had  affirmed  the  Lord  Qrdiaaj; 
we  could  not  have  gone  on  to  consider  this  matter  of 
but  as  they  have  not  done  so,  we  have  power  to  go  on  and 
the  question  of  expenses  in  this  Court  I  think  such  a 
is  inhinging  upon  the  previous  authorities,  and  thoui^  I  kn 
not  formed  a  decided  opinion,  I  am  inclined  to  take  a  difeRii 
view  from  your  Lordships. 

Lord  Neavxs. — I  agree  in  the  judgment  proposgd  hy  yw 
Lordship,  which  is  consistent  with  justice  and  coixeot  ia  imm. 
We  only  know  the  views  of  the  House  of  Lords  in  A|fab 
from  the  judgment  before  ns.  The  principle  in  app^yii^  wA 
judgments  is  that  we  are  to  do  nothing  in  any  matter  vtt 
which  their  Lordships  have  themselves  dealt.  The  miltv  d 
expenses  ought  to  be  disposed  of  when  an  interioeiitar  rf 
affirmance  is  pronounced ;  and  if  the  House  of  Loidi  Wf 
nothing  more  than  **  we  affirm  the  Lord  Ordinary's  intenMsta;' 
it  is  not  in  our  power  to  add  expenses,  sinoe  their  Loridyfi 
have  had  their  minds  directed  to  the  snbject  of  mam 
and  have  been  intentionally  silent.  The  same  will  be  Ifci 
case,  if  they  remit  to  us  to  affirm  the  Lord  Ordinaiy's  ilii^ 
locutor,  and  dictate  the  terms  of  our  affirmanoe^  without  s^^f 
anything  about  expenses.  But  here  we  have  neitiisr  of  te 
cases ;  &e  process  comes  back  to  us,  just  in  the  same  poaliB 
as  that  which  it  occupied  when  it  first  i^peared  before  i%  ^ 
this  exception  that  our  judgment  must  not  be  inoonsiiteBtvib 
the  interlocutor  of  the  House  of  Lords.  Therefore  we  wA 
affirm  the  Lord  Ordinary's  interlocutor,  and  as  to  ezpouM  H 
are  at  liberty  to  decern  according  to  the  jnstioe  of  the  oMa 
The  Court  pronounced  this  interlocutor : — 
"  Apply  the  judgment  of  the  House  of  Lords  :  Alter  ftik' 
terlocutors  appealed  from,  in  terms  of  said  jndgment ;  diMi 
the  reclaiming  petition  for  the  late  James  MontSth ;  afimlli 
interlocutor  of  the  Lord  Ordinary  of  5th  November  1868^  ^ 
refuse  the  prayer  of  the  petition  for  the  appotntment  d% 
judicial  factor:  Prohibit  the  respondents  from  app^ynf  i* 
trust  funds  in  payment  of  the  costs  decerned  fSor  in  tke  0J 
interlocutors  :  Find  the  petitioner  entitled  to  the 
process  since  the  date  of  the  Lord  Ordinaiy^ 
5th  November  1868,  including  the  expenses  of  the 
plication ;  and  remit,"  &c. 

Act,  Lord  Advocate  (Toang^  Q.0.)»   Seott;  A. 
S.S.C.,  AgewL^AU.   Trayner;  M'Ewen   and  QuaumX,  M 
Agtnta.—B^  CUrh.  U* 
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HOUSE  OP  LORDS. 

James  Gowans,  Hailwaj  Contractor,  Edinburgh,  Appel- 
lant, V.  BRAirnwAiTE  Christie,  Esq.  of  Baberton,  Be- 
spondenL 

Lease — liiineral9 — Reduction  on  the  ground  of  sterility— G.  ob- 
tained a  lease  for  21  years  of  the  freestone  and  all  minerals  and 
mibatances  whatsoever  under  0.*s  lands.  No  rent  was  to  he 
paid  the  first  year,  and  there  was  a  break  at  the  end  of  the 
third,  seventh,  and  fourteenth  years.  G.  spent  four  years  in 
trying  experiments,  and  found  he  could  not  get  sufficient 
freestone  to  work  the  lease  at  a  profit. 

Heid  (afiBrming  judgment^)  that  he  was  not  entitled  to  reduce 
the  lease  on  the  ground  of  sterility,  as  the  risk  of  quantity  ia 
on  the  lessee. 

Semfflej  the  rule  as  to  sterility  does  not  apply  to  a  mineral  lease. 

See  antCy  vol.  xliii.  p.  229. 

This  was  an  appeal  from  a  decision  of  the  First  Divi- 
sion of  the  Court  of  Session.  An  action  was  raised  to 
nduce  a  lease  of  minerals  near  Edinburgh,  to  have  it 
feond  that  its  obligations  were  no  longer  binding,  and  for 
eoont  and  reckoning.  The  condescendence  set  forth  that  in 
1866  the  pursuer,  James  Gowans,  on  the  representation 
Ifj  the  owner  that  there  was  a  large  stratum  of  freestone 
capable  of  being  worked  at  a  profit,  took  a  lease  of  the 
ireestone  and  minerals  in  the  estate  of  Baberton  for  21 
yearSi  at  a  rent  of  £200  a  year,  subject  to  certain  breaks. 
The  tenant  entered  into  possession  in  February  1866, 
and  energetically  bored  and  searched  for  the  freestone  for 
Ibar  years,  but,  though  some  freestone  was  found,  it  was 
not  in  sufficient  quantity  to  be  worked  at  a  profit  either 
by  itself  or  in  conjunction  with  any  other  material.  At 
tbe  first  break  in  the  lease — namely  at  Candlemas  1869 
^-the  tenant  had  not  quite  exhausted  his  preliminary 
researcbes,  and  did  not  avail  himself  of  the  break,  but  in 
tbe  following  year  he  made  up  his  mind,  and  gave  notice 
to^tbe  landlord  that  he  could  not  go  on,  and  requesting 
bim  to  name  an  arbiter  to  determine  the  question  between 
landlord  and  tenant,  as  provided  by  the  terms  of  the  lease. 
The  landlord  had  avoided  all  these  proposals,  without 
■tating  whether  he  disputed  the  facts  or  not;  and  the 
tenant  had  been  compelled  to  raise  the  present  action. 
The  present  respondent,  Braithwaite  Christie,  succeeded 
hin  late  brother,  Alexander  Christie  of  Baberton,  on  7th 
Angnst  1868.  The  pursuer  contended  that  the  lease  had 
been  entered  into  under  essential  error,  and  by  misrepre- 
tentation  on  the  part  of  the  lessor,  and  as  the  freestone 
%aB  unworkable  at  a  profit,  the  lease  ought  to  be  reduced, 
iuid  he  should  have  the  rent  returned  to  him,  and  an 
soooont  taken.  The  defender  contended  that  the  state- 
ments were  irrelevant,  that  the  lease  was  binding,  and  that 
ms  the  pursuer  had  not  availed  himself  of  the  break  at 
Candlemas  1870,  he  was  now  barred  by  delay  and  acqui- 
escence from  setting  the  lease  aside. 

The  Lord  Ordinary  (Mackenzie)  by  his  interlocutor  held 
that  tbe  pursuer's  statements  were  irrelevant  to  support  a 
^ednction,  and  that  there  had  not  been  essential  error, 
and  before  answer  he  allowed  the  parties  a  proof.     On 
teclaiming  note  some  amendments  were  allowed  on  tbe 
record,  but  the  First  Division  also  held  the  action  incom- 
petent for  reduction  of  the  lease,  and  dismissed  the  same, 
tbe  four  Judges  being  unanimously  of  opinion  that  the  lease 
had  fairly  provided  for  the  risk  of  such  a  subject,  and  that 
the  tenant  had  taken  all  the  risk  on  himself.     The  pur- 
suer now  appealed  against  that  decision,  but  he  abandoned 
the  gronna  that  there  was  essential  error. 
Pearaonf  Q.C.|  and  A.  T.  Irmes  for  the  appellant — 


The  Court  below  was  wrong  in  holding  that  this  lease  was 
not  reducible  on  the  ground  of  unworkablcness  at  a  profit. 

A  mineral  lease  must  be  taken  to  be  subject  to  the  ordinary 
rules  applicable  to  agricultural  leases.  Stair  (2,  9,  3.)  says  the 
subjects  of  tacks  are  lands  or  any  other  thing  bearing  fruit  or 
profit,  as  a  fishing,  an  office,  or  a  cafnialty.  And  Erekine  (2,  6, 
27.)  expressly  includes  collieries ;  Bell's  Pr.,  sect.  1207. 

Mineral  leases  have  always  been  treated  as  ordinary  tacks. 
If  so,  then  it  is  a  fundamental  princi))le  that  there  must  be  a 
subject  of  the  lease ;  in  other  words,  the  lessor  warrants  that 
there  is  and  that  there  will  continue  to  be  a  subject  on  which 
the  lease  may  operate— Bell's  Pr.,  sect.  1208.  And  when  the 
subject  of  the  lease  is  destroyed  the  tenant  is  discharged  from 
paying  rent— Bay ne  v.  Walker,  3  Dow,  233 ;  Murdoch  v. 
Fuller,  7  S.  D.  404. 

It  is  also  a  rule  that  the  tenant  is  entitled  to  abandon  a 
mineral  lease  on  the  ground  of  exhaustion  or  sterility — Boll's 
Pr.,scct.  1208;  Edmiston  r.  Preston,  M.  15172  ;  Murdoch  v.  Ful- 
lerton,  7  S.  D.  404;  Wilson  v,  Mader,  M.  10125  ;  Gray  r.  Hog, 
4  Br.  Sup.  635  ;  White  v,  MoncreifiF,  11  D.  B.  M.  1031 ;  Sin- 
clair V,  Mossend  Co.,  171).  B.  M.  258.  That  rule  was  ap])lied  to 
salmon-fishing,  which  is  similar  to  minerals  in  this  respect — 
Forbes  v.  Williamson,  M.  10131. 

The  institutional  writers  all  use  language  to  the  same  effect, 
Stair,  ii.  9.  3 :  1,  15,  1  ;  Ersk.,  ii.  6.  4,  1 :  il  6.  39 ;  Banks,  iL 
9.  24 :  i.  20.  14 :  i  20.  13 ;  Mack.  Inst.  iii.  3,  5. 

The  definition  of  sterility  given  by  the  authorities  is  that 
the  lease  is  unworkable  to  profit,  that  is,  it  is  incapable  of  doing 
more  than  repaying  the  working  expenses. 

Both  the  doctrine  and  definition  of  sterility  as  given  are 
founded  on  the  general  principle,  derived  from  the  Boman  law, 
that  a  lease  implies  a  subject  that  can  be  enjoyed.  And  the 
right  to  abandon  a  lease  on  this  ground  is  implied  in  every  lease, 
urJess  excluded  by  express  words.  Here  there  are  no  such  ex- 
press words.  The  judgment  of  the  Court  below  ought,  there- 
tore,  to  be  reversed,  and  the  parties  allowed  a  proof  as  to  the 
alleged  sterility. 

The  Solicitor- General  (Jeasel)  and  Olasse^  Q.C.,  for 
the  respondent,  were  not  called  upon. 

Lord  Chancellob. — My  Lords,  this  is  an  action  by  a  tenant 
of  a  mineral  lease  against  the  present  owner  of  the  property 
and  the  representative  of  the  deceased  owner.  The  Lord 
Ordinary  thought  it  right  to  allow  proof  before  answer  in 
support  of  certain  averments  in  the  condescendence  of  the 
appellant,  the  pursuer,  by  which  he  undertook  to  show  the 
unprofitableness  or  incapacity  of  producing  profit  to  himself 
of  this  mineral  lease.  The  parties  by  their  pleas  in  law  have 
raised  the  question  of  the  relevancy  of  those  averments,  and 
by  allowing  proof  before  answer  the  Lord  Ordinary  did  not 
decide  one  way  or  the  other  that  question  of  relevancy.  The 
Inner  House  thought,  on  the  case  coming  before  them  upon  a 
recUuming  note,  that  there  was  no  relevancy  in  the  averments, 
and  if  that  was  the  correct  view  I  think  that  they  very  rightly 
were  of  opinion  that  it  was  not  in  any  way  proper  to  burden 
the  parties  with  the  expense  of  what  might  turn  out  to  be 
very  voluminous  and  lengthened  proofs  upon  matters  ulti- 
mately irrelevant.  The  real  question,  therefore,  before  your 
Lordships  is  whether  the  Inner  House  were  rij^t  or  wrong 
in  holding  these  averments  to  be  irrelevant. 

The  burden  of  proof  undertaken  by  the  appellant  in  this 
case  is  certainly  a  very  heavy  one,  because  he  asks  for  the 
reduction  of  this  lease  as  a  lease  which  is  vitiated  or  void  between 
the  parties  by  reason  of  the  failure.  As  I  understood  the  argu- 
ment as  to  the  subject  matter  of  the  lease,  Mr.  Innes  did  not  at 
all  shrink  from  the  principle  involved  in  the  form  of  remedy 
which  is  sought.  He  said  that  there  was  no  lease  at  all  in 
the  view  of  the  law ;  that  there  never  had  been  any  lease  in 
the  view  of  the  law,  and  that  there  was  nothing  at  all  to  be 
leased.  That  was  a  startling  proposition,  when  we  look  at  the 
lease  and  consider  the  nature  of  the  subject  matter  which  it  com- 
prehends, viz.,  all  the  minerals  and  materials  under  particular 
lands,  freestone  being  specially  but  not  exclusively  mentioned, 
and  all  other  minerals,  of  whatsoever  kind  they  might 
happen  to  be,  being  included  in  the  lease.  The  principle 
of  the  aigument  was  this :  that  by  the  Roman  law  adopted 
into   the  law  of  Scotland  there  is  a  warranty  implied  or 
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express  (I  do  not  know  which  it  may  be,  but  that  there  is 
certainly  a  warranty  in  one  way  or  the  other)  of  possession 
of  a  subject  capable  of  producing  the  contemplated  fruits  or 
profits. 

Now,  in  one  i)oint  of  view  such  a  doctrine  may  be,  and  I 
venture  to  say  is,  perfectly  intelligible  and  perfectly  reasonable, 
when  there  is  that  which  in  the  language  of  the  law  of  this 
country  would  be  called  a  total  failure  of  consideration ;  when 
the  landlord  has  not  the  thing  to  let  which  he  pur])orts  to 
let,  and  which  is  the  consideration  for  the  rents,  it  is  perfectly 
reasonable  that  the  whole  lease  should  fail  ab  initio,  and 
be  cajxable  of  reduction.  Nor  is  it  a  very  wide  extension  of  that 
same  principle  to  say  that  if  a  landlord  warrants  a  continuation 
of  the  subject  matter  for  a  certain  number  of  years,  a  failure 
of  the  subject  matter  before  that  number  of  years  has  elapsed 
shall  involve  a  reduction  or  termination  of  the  contract  at 
the  time  of  that  failure  and  thenceforward.  Those  views  are 
at  all  events  perfectly  intelligible.  But  your  Lordships  will 
see  that  they  all  resolve  themselves  into  either  the  original  non- 
existence of  the  subject,  the  failure  of  the  landlord  to  put 
the  tenant  in  possession  of  the  subject  matter  of  the  lease  or 
the  subsequent  exhaustion  or  failure  of  that  subject  matter,  so 
that  from  a  given  time  it  ceases  to  exist. 

And  when  the  authorities  which  have  been  referred  to  are 
considered  they  will  be  found  with  a  few,  if  any  exceptions,  to 
turn  entirely  upon  that  principle  so  understood.  When  the 
authorities  on  the  Boman  law  referred  to  in  the  case  as  illus- 
trations of  the  principle,  si  frui  non  lioeat,  come  to  be  looked 
at,  they  prove  to  be  all  of  that  kind.  They  refer  to  cases 
where  possession  is  not  given,  where  there  is  no  prestation 
of  the  subject  matter,  or  where  some  external  vis  major  not 
inherent  in  the  subject  matter,  and  not  the  fault  of  the  tenant, 
takes  the  subject  matter  away,  it  may  be  either  temporarily 
or  permanently  ;  but  the  principle  is  always  the  same,  resting  on 
the  destruction  pro  tarUOy  or  entirely,  of  the  subject  matter. 
But  Lord  Stair,  the  authority  on  the  law  of  Scotiand  chiefly 
relied  upon,  goes  further  and  as  it  seems  to  me  lays  down  the 
true  principle  in  the  most  unequivocal  terms.  He  says  that 
there  is  a  peril  or  risk  undertaken  by  the  tenant,  that  he  is 
at  the  risk  of  the  quantity  and  the  value  of  the  subject  matter, 
but  he  is  not  at  the  risk  of  the  being  or  existence  of  it 
Now,  just  consider  how  that  will  apply  to  the  case  of  a  mineral 
lease.  If  there  had  been  in  this  case  a  lease  of  some  par- 
ticular description  of  minerals,  only  for  instance  of  a  bed  or 
seam  of  coal  or  of  a  bed  of  freestone,  and  if  there  had  been  no 
such  thing  in  existence,  then,  according  to  Lord  Stair's  principle, 
the  tenant  would  not  have  been  at  the  risk  of  the  being  of 
the  coal  or  the  freestone.  But  that  of  course  cannot  apply 
to  a  case  where  the  lease  is  of  all  minerals,  for  although  there 
is  necessarily  some  uncertainty  and  speculation  in  such  a  lease, 
because  the  minerals  may  turn  out  to  be  of  greater  or  less 
value,  yet  some  minerals  there  necessarily  must  be  under  every 
parcel  of  land,  and  therefore  the  peril  of  the  being  of  the 
minerals  is  a  peril  which  no  tenant  of  a  mineral  lease  incurs ; 
nor  does  the  landlord  incur  it  either.  But  with  respect  to  the 
quantity  and  value,  which  is  the  whole  matter  in  controversy 
here,  as  I  understand  the  case,  according  to  Lord  Stair's  doctrine, 
the  whole  peril  if  the  quantity  and  value  is  upon  the  tenant; 
so  that  authority  is  directly  against  the  appellant's  case.  Tben 
we  are  referred  to  Lord  Bankton,  who  in  the  passages  quoted, 
seems  to  say  that  the  landlord  warrants  a  capacity  to  pro- 
duce fruits.  What  is  the  meaning  of  that?  A  capacity  to 
produce  the  kind  of  fruits,  which,  according  to  the  substance 
of  the  contract,  the  tenant  is  to  receive.  What  are  the  fruits 
within  the  meaning  of  that  principle  ?  If,  for  instance,  land  is 
let  as  good  arable  land,  and  it  turns  out  to  be  totally  in- 
capable of  any  agricultural  produce,  I  can  understand  that  in 
that  case  the  principle  might  apply,  and  that  there  is  a  failure 
of  the  warranty  to  produce  fruits.  Again,  I  can  understand 
that  if  in  the  case  of  a  mineral  lease,  the  landlord  in  substance 
represented  that  there  was  workable  coal,  and  the  coal  turned 
out,  as  in  the  case  of  Murdoch  v,  Fullerton,  to  be  so  nearly  ex- 
hausted that  there  was  no  area  of  the  least  value  for  working, 
in  other  words,  nothing  which  could  be  worked,  a  thin  seam,  for 
example,  of  a  finger's  length, — something  which  was  not 
practically  useful  for  the  purpose  of  working  at  all, — ^it  may  be 
said  that  in  iuch  a  case  there  was  a  failure  of  the  landlord's 


warranty.  But  the  fruits  in  this  case  are  minerals  to  be  got 
by  working,  and  according  to  Lord  Stair  the  quantity  ud 
the  value  of  them,  if  they  can  be  got  by  working,  are  at  the 
risk  of  the  tenant;  if  the  minerals  can  be  got,  there  aretfe 
fruits,  and  there  is  no  failure  whatever  of  fruits  in  nch  i 
case.  There  is  no  sterility  as  long  as  there  are  mineralivhiek 
may  be  got. 

All  the  cases,  as  it  appears  to  me,  go  to  the  same  paoL 
The  case  of  Edmiston  v,  Preston  might  very  possibly  be 
differently  decided  at  the  present  day,  when  we  should  at 
longer  regard  a  want  of  proper  ventilation  of  a  mine^  er  i 
want  of  maintenance  of  proper  roofing  as  a  thing  arising  bm 
the  act  of  God  or  from  vis  major.  Such  a  defect  vmU 
doubtless  be  regarded  at  the  present  day  as  a  thing  for  wUek 
the  tenant  was  responsible.  But  the  principle  upon  wUd 
that  case  was  decided  was  evidently  the  same  as  if  an  eirtb- 
quake  or  some  natural  convulsion  had  made  the  mine  prsetiallf 
imworkable. 

The  case  of  Dixon  v.  Campbell,  as  far  as  it  is  fit  to  icfa 
at  all  to  an  authority  turning  upon  contract,  and  not  vf 
general  law,  is  strongly  against  the  appeUanVs  argnmeot,  becna 
in  that  case,  there  being  an  express  contract  that  if  the  ni 
should  cease  to  be  capable  of  being  worked  to  advantage  kf 
reason  of  that  class  of  accidents  which  all  these  authoiitiH 
contemplate,  the  tenant  might  throw  it  up,  it  was  expnsty 
laid  down  that  he  could  not  throw  it  np  for  faults  vUek 
did  not  occur  in  the  mine,  but  in  the  fruit  on  sooomit  d 
variations  in  the  market  price.  What  has  arisen  in  the  pn0k 
case  but  a  question  of  market  price? 

The  3d  article  of  the  condescendence  tells  us  that  tlNR  ii 
freestone  imder  the  land  of  Baberton,   that  four  yean  ven 
occupied  in  boring  and  in  other  operations  to  obtain  it    I  pM 
over  the  allegation  that  the  quantity  was  less  than  was  repteseitf, 
for  nothing  now  turns  upon  that.     The  appellant  goes  on  to  af 
"  nor  is  the  said  freestone  or  any  other  mineral  or  materiilv 
substance  in  the  lands  so  let,  nor  are  all  of  the  said  sabstnoa 
together  capable  of  being  worked  to  a  profit  in  a  minerallciM. 
even  if  no  rent  were  to  be  paid."    I  will  stop   reading  tkt 
sentence  there,  because  I  agree  with  Mr.   Innea  that  he  te 
not  take  issue  merely  upon  the  point  which  follows,  that  tb 
minerals    are    incapable  of  being  remunerative   at  the  i    ' 
stipulated  for  in  the  lease.     He  also  says  that  even  if  no  n 
were  to  be  paid  they  are  not  capable  of  being  worked  to  a  pnfit 
He  goes  on  :  **  The  pursuer  has  tried  the  said  lands  at  all  ponte 
showing  indication  of  freestone,  but  he  has  in  every  case  I 
unable  to  turn  out  such  a  quantity  as  would  repay  his  osHkj 
even  upon  the  most  economical  methods  which  can  be  mod  for 
the  efiicient  working  of  minerals.*'    That  allegation  is  cona'il 
with  the  existence  of  an  unlimited  quantity  of  minerah^  ci|iiU> 
of  being  worked  and  having  a  market,  but  what  he  says  ii  M 
they  are  not  capable  of  being  worked  to  a  profit,  that  so  &r  tf 
he  has  worked  he  has  been  imable  to  turn  out  such  a  qsaiti^ 
as  would  repay  the  outlay.    Therefore  the  proposition  reaify  9 
this,  that  according  to  the  principles  laid  down  in  the  lav  d 
Scotland  the  landlord  guarantees   the  tenant  against  losi  l/f 
reason  of  any  of  these  elements  extrinsic  to  the  mine,  aad  it- 
dependent  of  the  nature  of  the  subject  matter  within  the  WM 
which  go  to  the  determination  of  the  question  of  profit  sad  ha 
What  are  these  elements  ? — the  quantity,  the  quaUty,  theooitflf 
labour,  the  cost  of  materials,  the  demand  and  supply  vaijiiV 
in  the  markets  themselves,  and  the  means  of  conveyance,  Jid 
which  are  things  entirely  extrinsic  to  the  mine,  and  certainly  Mt 
within  the  view  of  the  principles  laid  down  by  any  of  tti 
authorities  to   which  a  reference  has  been   made.    On  Ai 
contrary,  they  are  exactly  those  things  as  to  which  Lord  SItf 
has  said  that  the  tenant  runs  the  risk  of  quantity  and  valaa 

In  that  state  of  things,  it  appears  to  me  that  even  tb 
authorities  relied  on  by  the  appellant  are  against  him,  a*^ 
independently  of  the  special  stipulation  in  this  particolsr  hi* 
the  reason  of  the  case  wholly  repels  in  my  mind  the  view  d 
the  law  which  the  appellant  suggests.  When  we  come  to  hk 
at  the  stipulation  in  the  particular  lease,  we  find  that  condaan 
fortified  by  those  stipulations.  It  is  adJmitted  that  it  is  a  mT 
common  thing  with  parties  entering  into  mining  leaWi  Ii 
contract  expressly  that  the  tenant  shall  not  be  obliged  to  go  «■ 
with  the  lease  when  he  cannot  work  the  mine  at  a  profit,  ui 
the  parties  very  wisely  because  that  question  is  a  Tsiy  diffiodi 
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its  natare,  freqaently  add  a  clause  providing  for  an 
ion.     There  is  nothing  of  that  sort  in  the  lease  before 

there  is  a  provision  that  at  the  end  of  three  years,  or  at 
I  of  seven,  or  at  the  end  of  fourteen  years,  the  tenant 
eak,  as  it  is  called,  or  throw  up  the  lease.  The  object  of 
)vision  obviously  is,  that  if  he  finds  it  cannot  be  worked 
rofit  he  may  relieve  himself  from  it  in  that  way  by 
ig  up  the  lease. 

it  appears  to  me  that  such  stipulations  are  absolutely 
3ilable  with  the  whole  principle  of  the  argument  of  the 
nt,  becanse  if  the  lease  was  vitiated  from  the  beginning 
he  argument  assumes,  and  which  the  doctrine  of  reduction 
9,  it  must  have  been  upon  grounds  which  are  wholly 
ident  of  the  exercise  of  an  option  at  certain  periods  to 
>r  throw  up  the  lease.  Suppose  that  at  the  end  of  three 
he  tenant  has  chosen  to  throw  it  up ; — I  had  really  great 
by  in  understanding  whether  it  was  seriously  meant  to  be 
led  that  because  he  had  made  no  profit  in  tiiat  time,  and 
mcluded  from  the  experience  he  had  had,  that  he  would 

0  profit  if  he  went  on  working  till  the  end  of  the  lease,  he 
lot  only  have  a  right  to  throw  it  up,  but  he  would  also  have 
to  repetition  of  the  rent  he  had  paid.  That  seemed  to  me 
(most  a  necessary  consequence  of  the  argument  for  the 
nt ;  but  that  is  entirely  inconsistent  with  the  whole  intent 
rpose  of  the  express  contract  between  the  parties,  which 
^ows  that  the  landlord  is  to  receive  a  stipulated  rent, 
iring  the  first  year  that  rent  is  to  be  reduced  in  amount 
unt  of  the  outlay  of  the  tenant,  and  the  risk  incurred  by 
the  whole  of  the  earlier  years,(it  being  probably  in  the 
plation  of  all  parties  entering  into  such  leases,  that 
the  earlier  years  while  an  outlay  is  going  on  the  under- 
is  not  likely  to  be  remunerative),  and  that  it  is  agreed 
e  tenant  shall  be  allowed  to  say  at  the  end  of  three  years 
r  he  wishes  to  go  on  or  to  be  released  from  his  contract. 
case  he  determined  to  go  on.  The  third  year  elapsed,  and 
not  break  the  lease,  but  after  the  expiration  of  another 
)  brings  his  action  and  asks  for  the  reduction  of  the  lease. 
IS  to  me  that  both  upon  the  grounds,  on  which  the  judg- 

1  the  Inner  House  expressly  rested,  and  if  it  were  necessary 
•reader  grounds  still,  the  pursuer  is  wholly  wrong,  and 
re  the  interlocutors  appealed  from  ought  to  be  affirmed, 
e  appeal  dismissed  with  costs. 

D  Chklmstord — My  Lords  I  entirely  agree  with  my  noble 
mod  friend,  that  in  this  case  the  Interlocutors  appealed 
lust  be  affirmed.  The  question  is,  whether  the  appellant 
ititled  to  be  admitted  to  proof  of  the  averment  in  his 
cendence,  that  the  mineral  lease  was  incapable  of 
Tsing  the  tenant  for  the  outlay  necessarily  expended  by 
working  the  same,  and  still  more  of  yielding  him  any 
over  and  above  his  rent ;  in  other  words,  supposing  that 
!nt  had  been  proved,  whether  it  would  have  furnished 
id  for  the  reduction  of  the  lease — ^whether  it  was  relevant 
to  the  conclusion  of  his  summons  for  the  reduction  of 
Be. 

law  of  Scotland  upon  the  subject  of  renunciation  of  leases 
'or  the  non-existence,  or  the  failure,  of  the  subject  matter, 
shortly  stated  in  a  passage  in  Mr.  Bell's  Principles  of 
w  at  section  1208  in  these  terms  :  "  The  contract  of  lease 
I  a  subject  let,  and  if  it  turn  out  that  no  such  thing 
as  the  parties  intended  to  be  the  subjects  of  agreement, 
lant  cannot  be  bound  to  pay  rent.  Where  the  subject 
s  where  a  house  is  burnt,  where  a  farm  is  by  a  flood  or 
icane  reduced  to  sterility,''  which  must  mean  absolute 
aess,  '*  where  a  coal-mine  is  exhausted  suddenly  and  un- 
Bdly,  the  tenant's  obligation  to  pay  rent  will  be  dis- 
d."  It  is  quite  dear,  therefore,  that  where  there  is  a 
estmction  or  exhaustion  of  the  subject  matter  of  a  lease, 
by  the  law  of  Scotland,  the  lessee  is  entitled  to  abandon 

I  am  not  aware,  from  any  of  the  cases  which  have  been 
1  the  course  of  the  argument,  that  where  it  is  a  case  of 
y  merely  short  of  exhaustion,  the  tenant  has  any  such 
0  renounce  or  abandon  the  lease.  The  old  authorities 
^e  subject  rather  to  my  mind  indicate  directly  the 
7.  Take  for  instance  the  passage  which  has  been  cited 
ordBMikton.    He  says:  "The  tack-duty  is  on  account  of 


the'fruits,"  and  **  sterility  or  vastation  liberates  in  whole  or  part." 
Elsewhere  he  says  :  *'In  other  subjects  besides  rural  ]M>ssessions, 
the  tack -duty  is  remitted  or  abated,  when  by  accident,  without 
the  tacksman's  fault,  the  thing  becomes  unprofitable,  or  the  use 
of  it  is  interrupted."  Again  he  says  :  **  sterility  is  not  under- 
stood, where  the  increase  satisfies  the  expense  of  the  seed  and 
Ubour." 

So  that  he  says,  where  there  is  sterility  merely  and  not  ab- 
solute vastation,  the  rent  may  be  suspended  or  remitted.  The 
question  of  whether  altogether,  or  for  the  particular  year,  will 
remain  to  be  considered  hereafter.  Sir  George  Mackenzie  says, 
'*if  the  ground  be  absolutely  barren,  the  hire  will  not  be  due. 
If  the  land  yields  some  profit  though  never  so  little,  the  hire 
will  be  due  if  the  profit  but  exceed  the  expense  of  the  seed  and 
labouring."  And  from  the  passage  which  has  been  read  by  my 
noble  and  learned  friend,  it  appears  that  the  authority  of  Lord 
Stair  is  applicable  exactly  to  the  same  extent,  namely,  that 
where  there  is  sterility  as  distinguished  from  destruction  or  ex- 
haustion, it  is  not  a  ground  for  a  reduction  of  the  lease,  hut 
merely  for  a  suspension  or  abatement  of  the  rent. 

There  is  very  great  difficulty  in  applying  this  right  of 
suspension  of  the  rent  in  the  case  of  sterility,  and  that  was 
observed  upon  in  a  case  that  was  cited  in  iMe  course  of  the 
argument,  viz.,  Fleeming  v.  Baird,  in  which  Lord  Neaves 
said :  "The  question  of  sterility  even  in  agricultural  leases  is 
not  free  from  difficulty  when  a  subject  becomes  flooded  or 
sanded  over,  and  is  therefore  made  quite  different  from  what  it 
was;  that  is  a  stronger  case,  but  I  doubt  whether  in  agricultural 
leases,  the  repeal  of  the  corn  laws  would  have  entitled  a  tenant 
to  abandon  his  lease  on  the  ground  that  it  was  not  profitable. 
I  also  doubt  whether  every  year  is  to  be  taken  by  itself  in  a 
continuing  lease.  Supposing  an  Egyptian  in  the  time  of  Joseph 
had  had  a  fourteen  years'  lease  of  land,  and  had  got  his  first 
seven  years  of  plenty  with  his  bams  crowded,  and  the  years  of 
scarcity  had  followed,  I  think  it  would  be  hard  upon  the  land- 
lord, that  the  tenant  should  get  his  full  measure  of  the  harvest 
during  the  first  seven  years  and  then  pay  no  rent  at  all  for  the 
next  seven."  That  applies  to  agricultural  leases.  There  seems 
to  have  been  a  distinction  taken  between  agricultural  and 
mineral  leases,  upon  the  ground  that  a  lease  of  minerals  is  a 
hazardous  speculation  ;  and  Lord  Deas  says  in  this  case  that  he 
knows  no  case  where  a  mineral  lease  has  been  brought  to  an 
end  upon  the  ground  of  sterility. 

With  regard  to  mineral  leases  it  appears  that  it  has  been 
usual  in  leases  of  that  kind  in  Scotland  to  introduce'a  clause 
that  the  lease  may  be  abandoned  when  it  is  unworkable  at  a 
profit,  and  in  a  passage  from  Mr.  Bell's  lectures  on  Convey- 
ancing, it  is  stated  : — "  The  mineral  lease  being  of  a  subject 
which  may  be  untried,  or  the  extent  or  quality  of  which  is  not 
fully  known,  is  a  speculation  on  the  tenant's  part.  Provision  is 
therefore  necessary  for  enabling  the  tenant  to  be  quit  of  the 
obligations,  in  case  the  trials  shall  faO,  or  the  field  not  prove 
workable  to  profit ;  in  other  words,  in  case,  after  a  fair  and  full 
endeavour  on  the  tenant's  part  to  turn  the  lease  to  good  account, 
the  speculation  shall  not  succeed.  With  that  view  the  lease 
generally  allows  breaks  to  the  tenant  at  intervals  of  five  years 
upon  previous  written  notice  of  six  or  twelve  months,  and  with- 
out any  cause  assigned." 

That  is  the  case  in  the  present  instance,  and  that  is  the 
ground  upon  which  the  Court  of  Session  came  to  a  determina- 
tion that  in  this  case  the  appellant  was  not  to  be  admitted  to 
proof,  because  he  had,  by  the  contract  which  he  entered  into, 
fenced  himself  round  against  the  possibility  of  loss  by  reason  of 
the  sterility  of  the  subject  matter.  He  stipulates  in  the  first 
place,  that  for  the  first  year  no  rent  whatever  shall  be  payable, 
that  is,  the  year  ending  at  Candlemas  1867.  He  then  further 
stipulates  that  upon  giving  six  months'  notice  at  the  termination 
of  the  third,  the  seventh,  or  the  fourteenth  year,  he  may  without 
any  cause  assigned  abandon  the  lease.  Now  this  is  entirely 
for  the  benefit  of  the  tenant,  because  the  landlord  has  no 
corresponding  right  of  giving  notice,  and  turning  the  tenant 
out  of  possession.  Therefore  it  seems  a  most  reasonable  thing 
to  hold  that  where  a  special  contract  of  this  description  is 
entered  into,  even  supposing  the  common  law  would  give  the 
right  of  reducing  the  lease  in  a  case  of  this  description,  (to 
which  I  am  quite  certain  from  the  authorities  it  would  not) 
•till,  as  the  tenant  has  chosen  to  enter  into  this  particular  con- 
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tract,  and  to  guard  hixDBelf  against  the  conseqaences  of  loss  by 
reason  of  the  lease  turning  out  to  be  unproductive,  that  is  a 
ground  upon  which  it  is  impossible  to  say  that  he  can  fairly  and 
reasonably  be  entitled  to  reduce  the  lease,  even  supposing  cir^ 
cumstances  existed,  which  without  a  contract  would  have  en- 
titled him  to  do  so. 

Under  these  circumstances  I  agree  with  my  noble  and 
learned  friend,  that  the  interlocutors  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Lord  Colonbat — My  Lords,  I  do  not  consider  it  necessary  to 
say  much  upon  this  case  after  what  has  been  said  by  my  two 
noble  and  learned  friends,  who  have  preceded  me.  It  a])pear8 
to  me  that  the  appellant,  the  pursuer  in  the  action,  has  failed 
in  presenting  a  case  which  entitles  him  to  proof  of  what  he 
says  he  can  establish.  The  parties  come  before  us  as  parties  to 
a  particular  contract,  which  relates  to  a  mineral  subject.  It  is 
quite  correct  on  the  part  of  the  appellant  to  say  that  minerals 
may  be  the  subject  of  lease,  and  that  the  law  of  lease  applies 
to  them.  But  it  does  not  follow,  although  the  law  of  lease 
applies  to  them,  that  in  all  particulars  the  application  is  the 
same  in  the  case  of  an  agricultural  lease,  as  in  the  case  of  a 
mineral  lease.  The  nature  of  the  two  subjects  is  so  very 
different,  the  perils  which  naturally  present  themselves  to  the 
eyes  of  parties  when  they  enter  into  a  lease  are  so  very  different 
in  the  two  cases,  that  it  does  not  follow  that  all  these  con- 
ditions which  are  imported  into  an  agricultural  lease  naturally 
are  imported  into  a  lease  of  minerals. 

The  question  in  this  case  is,  whether  the  pursuer  has  presented 
such  a  statement  as  entitles  him  to  be  relieved  from  the  contract 
altogether  by  a  reduction  of  that  contract,  in  respect  of  that 
fact,  as  he  himself  explains  it,  that  he  cannot  work  these 
minerals  to  profit, — in  this  sense,  that  the  cost  of  working  and 
raising  the  minenls  leaves  nothing  with  him  to  pay  his  rent 
with,  or  perhaps  leaves  him  out  of  pocket.  I  am'  not 
aware  of  any  case  in  which  that  has  been  decided  in  regard  to 
a  mineral  lease.  All  the  cases  without  exception  which  have 
been  put  before  us  are  cases  substantially  of  non-existent 
subjects,  or  exhaustion  of  that  which  has  been  the  subject  of 
the  lease.  Even  in  one  of  the  earlier  of  those  cases,  the  cose  of 
Wilson  V.  Mader,  the  Court  looked  to  the  fact  alleged,  that  the 
coal  after  the  second  year  could  not  be  found — that  no  coal 
remained — that  it  was  impossible  for  the  tenant  to  go  on  pay- 
ing his  rent  according  to  Uie  condition  of  the  contract  which  he 
had  entered  into,  whereby  he  was  limited  to  the  working  of  a 
certain  number  of  collieries,  and  if  he  worked  a  larger  number 
he  was  to  pay  an  increased  rent,  and  looking  to  all  the  terms  and 
conditions  of  the  contract,  the  Court  were  of  opinion  that  under 
the  particular  circumstances  of  that  contract,  it  was  not  within 
the  meaning  of  the  parties  (that  is  the  expression  used  in  the 
decision),  tibat  the  tenant  should  remain  bound.  The  Court 
therefore  in  the  case  treated  the  nature  and  condition  of  the 
contract,  and  the  inferences  to  be  deduced  from  it,  as  an 
important  element  in  the  question.  In  other  cases  I  think 
similar  grounds  seem  to  have  existed.  At  all  events,  exhaustion 
was  the  ground  of  the  decision  in  some  of  them.  In  the  treatise 
of  Mr.  Hunter,  which  has  been  referred  to  with  a  commendation 
which  it  fully  deserves,  that  writer  says:  *'the  cause  of  loss 
must  not  be  such  as,  although  natural,  can  be  deemed  to  have 
been  in  the  contemplation  of  the  lessee  when  he  contracted. 
Increase  of  depth  or  accumulation  of  water  in  a  mine  docs  not 
give  liberation  or  abatement  to  the  leasee,  although  the  addition 
to  the  expense  of  working  should  create  positive  loss." 

I  think  there  has  been  no  case  referred  to  at  all  indicating  a 
release  from  the  payment  of  the  rent  in  a  mineral  lease,  or 
liberating  from  a  lease,  on  the  ground  of  an  allegation  that  the 
tenant  could  not  work  the  mine  to  profit.  I  think  the  only 
case  that  was  referred  to  in  which  the  tenant  was  released  from 
the  payment  of  the  rent  was  a  case  in  which  a  judicial  factor 
applied  to  the  Court  for  authority  to  reduce  the  rent  of  a  mineral 
tenant  upon  the  estate  of  which  he  was  the  judicial  factor, 
because  he  found  that  the  tenant  could  not  pay  the  rent,  and 
that  he  must  either  render  him  bankrupt,  thereby  probably 
deteriorating  the  value  of  the  subject  in  the  market,  or  give  him 
relief.  A  Undlord  might  in  these  circumstances  have  given 
relief  to  the  tenant,  but  the  judicial  factor  had  not  the  power 
of  doing  80.     He  was  an  officer  of  the  Courts  and  he  appUed  to 


the  Court  for  the  ])ower  to  give  relief  to  the  tenant,  and  the  Comt, 
upon  inquiry,  gave  him  that  power.  But  that  does  not  by  any 
means  establish  that  the  tenant  had  at  law  any  right  to  nch 
relief. 

Now  in  this  case,  looking  to  the  condition  of  the  oontnck 
between  the  parties,  it  appears  to  me  that  the  tenant  haa  fenced 
himself  round  with  protection  with  reference  to  any  kind  d 
occurrence  that  could  take  place  under  the  lease.  In  the  fint 
place,  he  is  going  to  make  a  trial,  and  for  the  first  year  of  tbe 
trial  he  is  to  pay  no  rent.  Then  he  has  a  period  of  three  yeii% 
during  which  he  may  continue  the  trial,  and  if  he  has  no  profit 
in  these  years  he  may  abandon  the  lease,  and  he  has  a  sunibr 
power  of  breaking  the  lease  at  other  periods.  He  does  not 
introduce  into  the  lease,  and  he  did  not  under  the  circomstaooH 
require  to  introduce  into  the  lease,  any  clause  such  as  is  vciy 
common  in  modem  mineral  leases,  that  in  the  event  of  tke 
subject  being  unworkable  at  a  profit,  he  shall  be  entitled  to 
have  relief  by  means  of  a  reference  to  an  arbitrator.  It  is  uid 
that  he  relied  upon  the  common  law.  If  so,  he  was  relying 
upon  an  undecided  and  a  very  shadowy  thing,  and  it  has  tuned 
out  that  he  had  very  little  common  law  to  rely  npon.  Bit 
he  fenced  himself  round,  and  protected  himself,  as  you  migkt 
have  expected  him  to  do  if  he  had  not  a  basis  of  common  Isv 
to  rely  upon,  or  if  it  was  a  doubtful  basis,  by  a  conditiflt 
which  enabled  him  to  break  the  lease  at  the  end  of  cither 
three,  seven,  or  fourteen  years,  as  it  was  said  in  the  cue  d 
Wilson  V.  Mader,  that  it  was  not  in  the  contemplation  of  tb 
parties  when  they  entered  into  the  contract  that  it  should  caa> 
tinue  after  the  coal  was  exhausted.  So  I  think  here  the  Csot 
has  taken  the  right  view  in  looking  at  what  was  in  the  cot- 
templatiou  of  the  parties,  and  in  holding  that  the  paitki 
have  provided  themeelves  with  a  contract  which,  looloDg  ti 
the  terms  of  it,  is  in  every  respect  so  favourable  to  the  teus^ 
leaving  it  to  his  own  choice  whether  to  relinquish  the  kye 
at  the  end  of  certain  i^eriods  or  not,  that  he  has  shows  at 
ground  for  the  relief  he  seeks.  Therefore  I  think  the  qpvl 
must  be  dismissed  with  costs. 

Lord  Cairns. — My  Lords,  in  this  esse  there  appears  to  metolc 
an  attempt  to  make  use  of  a  suit  which  was  institntcd  spos  a 
different  basis  for  the  purpose,  that  basis  having  failed,  of  ob- 
taining  relief  upon  a  ground  which  was  not  in  contempilstios  it 
the  time  when  the  suit  was  instituted.  And  it  is,  as  it  appwi 
to  me,  an  example  of  an  effort  to  strain  a  well  known,  sod  a  well 
founded  principle  of  law,  to  a  purpose  to  which  that  priaqpfe 
was  never  intended  to  apply. 

When  I  say,  in  the  first  place,  that  it  is  an  attempt  to  use  tk 
suit  for  a  purpose  for  which  it  was  not  originally  isteadci 
what  I  mean  by  that  is  this  :  If  your  Lordships  will  tske  tk 
trouble  of  referring  to  the  condescendence  and  the  pkas  is  kf 
in  this  case  you  iv'ill  find  the  whole  foundation  of  thia  aot 
originally  was  an  allegation  that  there  had  been  a  spedfie  !•■ 
presentation  made  by  the  lessor  of  this  property — ^in  otbermdik 
that  there  had  been  an  express  and  specific  warranty  giTCB  )^ 
him  with  regard  to  the  property.  For  in  the  first  article  of  tk 
condescendence  you  will  find  it  is  stated  that  the  pnraner  vn 
induced  by  the  representation  of  Mr.  Christie  to  enter  into  thi 
lease  now  sought  to  be  reduced,  and  then  the  pursuer  goa  <s 
to  say  that  these  representations  were  to  the  effect  that  tiisi 
was  a  large  stratum  of  freestone  in  the  lands  proposed  to  k 
let  of  a  superior  quality,'and  capable  of  being  worked  at  aproit 
by  a  tenant,  and  in  particular  by  a  tenant  becoming  bomd  kt 
the  rent,  and  under  the  stipulation  in  the  said  lease;  andagtfi 
there  being  no  statement  whatever  of  any  implied  waixastf  ii 
law  in  the  first  article,  the  second  article  pursues  the  um 
subject  of  the  repretentation,  and  says  that  on  the  &ith  d 
these  representations  and  in  reliance  on  them,  and  under  a 
essential  error  as  to  the  subject  of  the  lease  which  was  indan' 
by  them  (that  is  by  the  representation),  the  pursuer  signed  tbi 
lease  in  question.  Again,  in  this  third  article,  he  states  that  tki 
result  of  these  exertions  has  been  the  discovery  that  whiktibfl* 
is  some  freestone  in  the  lands  of  Baberton,  there  is  (aa  ki 
avers)  no  such  amount  of  freestone  as  was  represented  to  loB 
(on  the  faith  of  which  representation  he  entered  into  the  leaaB|» 
nor  is  the  said  freestone  or  any  other  mineral  or  material  cr  tab* 
stance  in  the  land  so  let,  nor  are  all  of  the  said 
together  capable  of  being  worked  to  a  profit  in  a  minsial 
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in  the  fourth  article,  he  states  that  at  a  particakr 

had  been  led  to  suspect  or  believe  that  the  lease  was 

*kable  to  profit^  and  that  there  was  no  such  freestone 

r  mineral  in  the  said  lands  as  had  been  represented 

ning  up  that  catena  of  allegation  the  plea  in  law  states 
I  mineral  lease  entered  into  between  Mr.  Christie  and 
luer  being  unworkable  to  a  profit,  that  is,  incapable  of 
sing  a  tenant  for  the  outlay  necenarily  expended  by  him 
ing  the  same,  and  still  more  of  yielding  hun  any  returns 
i  above  his  rent,  and  having  been  so  from  the  beginning 
aid  lease,  the  same  ought  to  be  reduced, — I  take  it  that 
ia  in  law  was  as  obviously  introduced  as  an  ofifer  by  the 

to  prove  that  one  of  the  representations  upon  which  he 
'as  a  representation  which  was  unfounded.  The  second 
3ear8  to  me  to  be  nothing  more  than  a  general  plea  of 
misrepresentafcion  so  as  to  open  up  the  area  of  proof,  and 
esome  more  proof  to  be  given,  for  example,  as  to  the  other 
itations  with  reference  to  the  stratum  of  freestone.  But 
e  firmly  that  both  pleas  were  placed  upon  the  record  for 
pose  of  showing  a  readiness  on  the  part  of  the  pursuer  to 
s  the  truth  of  tiie  representations  which  he  said  had  been 
i  hiuL 

at  state  of  things  the  case  came  before  the  Lord  Ordi- 
rhe  Lord  Ordinary  thought  that  the  allegations  of  re- 
&tion  were  not  relevant  or  sufficient,  and  with  that  deci- 
understand,  the  pursuer  is  and  was  contented,  for  it  was 
tested  upon  the  reclaiming  note,  and  therefore  the  quesi 
representation  is  now  altogether  out  of  the  case. 

these  averments  to  which  I  have  referred  being  now 
he  case,  there  is  an  attempt  (which  is  the  attempt  to 

alluded  at  the  beginning  of  my  observations)  to  use 

for  a  purpose  which  I  say  never  was  contemplated  at 
let,  namely,  for  the  purpose  of  making  out  that  although 
as  no  specific  and  express  warranty,  there  is  a  law  in 
cL  which  implies  a  warranty  to  the  same  purport,  which 
irst  instance  the  pursuer  had  undertaken  to  show  had 
tnally  made  to  him. 

re  I  leave  that  point  I  cannot  refrain  from  saying  that 
ITS  to  me  that  the  observations  of  the  Lord  Ordinary,  in 

with  the  questions  of  express  warranty  and  representa- 
e  very  applicable  also  to  the  questions  of  warranty  im- 
r  law,  as  to  which,  nevertheless,  the  Lord  Ordinary  was 
1  to  allow  some  proof.  Your  Lordships  will  find  that 
d  Ordinary  makes  these  observations  :  '*  Then  as  regards 
yresentation  that  the  freestone  was  capable  of  being 

to  a  profit  by  the  tenant,  such  capability  depends  upon 
ontingencies,  as,  for  example,  the  skill  and  capital  of  the 
the  rate  of  wages,  the  state  of  the  market,  costs  of  transit, 
ay  other  elements  of  hazard.  Such  representations,  are, 
•ught,  a  mere  matter  of  opinion,  which,  even  if  erroneous, 
ot  form  a  good  ground  for  reducing  the  lease.*' 
not  stated  that  the  alleged  representations  were  froudu- 
[  entirely  agree  with  those  observations  of  the  Lord 
ry,  but  I  own  I  am  at  some  loss  to  understand  why  they 

quite  as  applicable  to  the  idea  of  a  warranty  implied  by 
tiiey  are  to  the  idea  of  an  express  warranty  averred  to 
ien  made  by  the  lessee  ;  and  I  am  at  some  loss  to  con- 
rhen  the  Lord  Ordinary  felt  that  there  would  be  these 
ties  in  allowing  a  proof  as  to  express  warranty,  that  it 
t  occur  to  his  mind  that  to  a  much  greater  degree  they 
apediments  in  the  way  of  allowing  proof  as  to  what  I 
irmed  for  shortness  an  implied  warranty  of  law. 
d  that  it  appeared  to  me  that  the  case  was  also  an  example 
ttempt  to  strain  a  well  known  principle  of  law  to  a  pur- 

which  that  principle  was  never  intended  to  ap]>ly.  By 
mean  this :  Your  Lordships  will  observe  that  the  aver- 
ts to  the  state  of  the  mine  now  amount  to  this, — not  to 
snnent  that  there  are  no  minerals,  or  that  there  is  no 
16,  but  merely  to  an  averment  that  the  freestone  and  the 
b  which  the  averment  implies  to  exist  there,  are  not 
I  of  being  worked  to  a  profit,  an  averment  which  not  only 
stent  wUh  there  being  minerals,  but  implies  that  there 
lerals  ooniistently  witii  that  averment.  There  may  be 
la  of  imboonded  quantity.  There  may  be  hundreds  of 
ids  of  tons  of  those  minerals,  as  to  which,  however,  it 
t  stand  true  in  any  «oounercial  sense  that  yon  may  get 


a  profit  out  of  them.  That  is  the  character  of  the  averment  in 
the  condescendence. 

Now  upon  that  averment  the  way  in  which  the  case  is  put  is 
this:  There  is  a  common  form  of  covenant  in  mining  leases 
with  which  your  Lordships  are  perfectly  familiar,  a  covenant 
that  if  the  minerals  which  are  induded  in  the  demise  cannot  be 
worked  to  a  profit  either  generally  or  in  a  particular  time,  there 
shall  be  an  opportunity  to  the  lessee  of  giving  up  the  lease  upon 
certain  terms  stated  in  that  covenant  I  think  your  Lordships 
will  have  found,  according  to  your  experience,  that  that  cove- 
nant is  generally,  if  not  always,  accompanied  with  some  kind 
of  specification  and  standard  as  to  profit,  and  some  means  for 
ascertaining  by  the  award  of  arbitraton,  or  by  the  opinion  of 
experts,  whether  it  can  be  predicated  of  ihe  mine  at  a  particular 
time  that  it  can  or  cannot  be  worked  to  a  profit. .  That  is  an 
express  covenant  which  is  very  frequently  inserted  in  mineral 
leases.  I  must  observe  with  regard  to  that  express  covenant, 
that  the  word  "profit"  is  there  used  in  a  sense  altogether 
different  from  that  in  which  the  pursuer  would  use  it  here, 
because  where  you  have  an  express  covenant  of  that  kind,  **pro- 
fit  "  does  not  mean  gain  after  paying  for  work  and  labour,  but 
it  means  gain  after  paying  for  work  and  labour,  and  the  rent  of 
the  mine — a  very  different  position  of  things  from  that  for 
which  the  punuer  contends. 

That  being  the  common,  or  at  least  a  very  ordinary  form  of 
covenant  or  provision  to  be  found  in  a  mining  lease,  there  is, 
on  the  other  hand,  a  well  known  principle  of  the  civil  law  im- 
ported into  the  Scotch  law,  and  into  other  laws  which  follow 
the  dvil  law,  that  where  there  is  a  demise,  and  where  the  sub- 
ject  matter  demised  either  turns  out  to  be  non-exirtent  or  to  be 
exhausted,  or  where  the  working  of  it  turns  out  to  be  utterly 
impracticable,  in  any  of  those  cases  the  tenant  is  relieved  from 
the  obligations  of  the  lease.  That  being  a  well  known  principle, 
it  is  attempted  in  this  case,  and  it  has  been  attempted  for  the 
first  time  in  this  case,  to  bring  up  that  principle,  and  to  say  that 
after  all  it  means  nothing  more  or  less  tiian  this,  that  it  gives  to 
a  tenant  relief,  just  in  the  same  way  that  the  express  provision 
which  I  have  referred  to  as  being  common  in  mining  lot  pen 
where  minerals  cannot  be  worked  at  a  profit^  would  give  the 
tenant  relief. 

That  is  a  very  startling  proposition,  and  one  which  inquires 
to  be  examined  certainly  with  some  care.  I  asked  the  learned 
counsel  for  the  appellant  in  the  first  place.  Is  there  the  autho- 
rity of  any  decided  case  in  support  of  that  proposition  ?  The 
learned  counsel  who  argued  for  the  pursuer  at  your  Lordships' 
bar  were  unable  to  produce  any.  Undoubtedly  it  is  perfectly 
accurate  to  say,  with  regard  to  all  the  decided  cases,  without 
going  through  them,  that  they  are  cases  which  range  themsdves 
as  illustrations  of  the  prindple  that  I  have  described,  namdy, 
cases  where  the  thing  demised  was  either  non-existent  or  ex- 
hausted, or  the  working  of  it  was  impracticable.  Apart  from 
dedded  cases,  what  is  the  authority?  Some  institutional 
writers  have  been  referred  to,  and  I  take  Sir  George  Mackenzie 
as  an  example  of  them.  Sir  George  Mackenzie  speaks  of  a 
tenant  not  being  obliged  to  pay  rent  where  there  is  sterility,  and 
he  says,  describing  it  negativdy,  that  there  is  not  sterility 
where  the  fruit,  the  crop,  the  harvest,  exceeds  the  value  of  the 
labour,  and  of  the  seed. 

Even  with  regard  to  agricultural  subjects,  I  should  venture 
to  doubt  whether  at  the  present  day  that  dkium  of  Sir  George 
Madcenzie,  and  other  institutional  writers,  is  to  be  taken  with- 
out very  considerable  qualification.  Opmtions  of  husbandry 
are  now  so  extended,  and  cover  so  large  a  space  of  time  in  com- 
parison with  what  was  the  case  at  the  time  when  many  of  those 
writers  wrote,  who  looked  more  to  the  immediate  outlay  for  one 
harvest  than  to  the  consequence  of  an  outlay  in  succeeding 
years,  that  one  might  doubt  very  much  whether  it  would  be 
possible  to  deal  wit£  labour  and  seed  in  the  way  in  which  Sir 
George  Mackenzie  evidently  was  dealing  with  them  in  his  own 
mind  when  he  used  those  expresdons  which  I  have  referred  to. 
Again,  I  took  the  liberty  of  putting  the  case  to  the  counsd  for 
the  pursuer,  that  there  might  be  a  lease  of  waste  or  moor  land, 
which  a  tenant  might  well  be  content  to  take,  intending  to 
redaim  it  by  degrees,  and  as  to  which  in  any  one  year,  or  in 
in  any  small  number  of  years,  it  might  be  utterly  imposnUe  to 
say  that  there  had  been  any  fruit  exceeding  the  seed  and  the 
lahoor ;  and  yet  it  woold  be  a  very  strong  propositMm  to  hold 
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that  the  tenant  could  gire  op  a  leaM  of  tbat  kind,  hecauee  tbe 
fruit  bad  not  ezceed^^d  tbe  k€4  aod  the  lalx^ur.  Again  then: 
Slight  he  land  vhicb  might  be  allowed  to  ran  down  into  eterilitv, 
and  \ftcrjme  nnf.rod  active  by  the  fanh  of  the  tenant  hinuelf. 
There  alio  the  di^tvm  woald  not  apply. 

Bat  withoat  i^mrtaing  the  qaettion  with  respect  to  agricaltural 
leases  farther,  I  aboald  doubt  extremely  whether  dkta  of  this 
kind  apply  at  all  to  the  leases  of  mineral  subjects.  In  point 
of  fact,  although  we  sfieak  of  a  mineral  lease,  or  a  lease  of  mines, 
the  contract  is  not  in  reality  a  lease  at  all,  in  the  sense  iu  which 
we  sfieak  of  an  agricultural  lease.  There  is  no  fruit,  that  is  to 
say,  there  is  no  increase,  there  is  no  towing  or  reapiug  in  the 
ordinary  sense  of  the  term,  and  there  are  no  periodical  harvests. 
In  point  of  fact,  what  we  call  a  mineral  lease  is  really,  when 
profierly  considered,  a  tale  out  and  out  of  a  portion  of  land. 
It  is  liberty  given  to  a  particular  individual,  for  a  specific  length 
of  time,  to  go  into  and  under  the  land,  and  to  get  certain  things 
there,  if  he  can  find  them,  and  to  take  them  away  just  as  if  he 
had  bought  so  much  of  the  land.  It  is  very  di£Bcult  to  apply 
to  a  case  of  that  kind  dkta  which  evidently  relate  to  the 
ordinary  process  of  agriculture,  to  reaping  and  sowing  above 
ground.  Further  than  that,  it  is  obvious  that  if  these  dicta 
were  held  to  ajtply  to  mineral  leases,  the  consequence  would  be 
that  mineral  leases,  instead!  of  being  what  they  have  always  been 
crmsvlered,  highly  speculative  and  uncertain  contracts,  would 
become  contracts  absolutely  safe  and  free  from  any  rink  what- 
ever, because  the  tenant,  if  he  found  his  lease  profitable,  would 
continue  to  holil  it,  and  reap  the  profit  from  it.  But  if  he 
found  it  unprofitable,  he  would  certainly  give  it  up ;  and  the 
loss  would  be  not  his,  but  the  landlordV 

Again,  it  would  be  impossible  to  apply  thene  dkta  to  mineral 
leases,  without  some  knowledge  of  the  area  of  time  over  which 
you  were  to  spread  the  account  of  profit  or  loss.  I  asked  Mr. 
Pearson,  who  opened  the  case  with  great  ability  for  the  ap- 
pellant at  3'our  Lordships*  bar,  to  what  time  he  would  refer  the 
question  of  the  profit  or  loss,  and  I  think  he  was  obliged  to 
admit  that  he  would  take  the  whole  period  covered  by  the  lease 
(without  counting  the  breaks),  which  in  the  present  case  would 
be  a  period  of  twenty-one  years.  Then  I  asked,  how  would  it 
be  possible  at  the  end  of  the  third  or  the  fourth  year  of  the  lease 
to  speculate  aa  to  what  the  profit  or  loss  would  be  if  it  were 
spread  over  the  whole  period  of  the  lease.  How  can  you  at  the 
end  of  the  third  or  fourth  year  of  the  lease  tell  what  the  price 
of  labour  may  be  in  future  years,  or  what  machinery  may  be 
introduced  in  future,  which  may  dis]>ense  to  a  certain  extent 
with  labour,  or  what  the  market  value  of  minerals  of  the  same 
kind  will  be  at  a  future  period,  or  what  the  efi'ect  upon  the 
market  value  of  those  minerals  may  be  of  the  discovery  of  other 
minerals  of  the  same  kind  in  the  same  neighbourhood  ?  All 
those  things  are  perfectly  uncertain.  The  moment  you  admit, 
as  you  must  admit,  that  you  cannot  confine  the  question  of 
profit  and  loss  to  the  transactions  of  one  year,  but  that  you 
must  spread  it  over  the  whole  series  of  years  comprised  in  the 
lease,  liiat  moment  yon  confess  that  to  take  beforehand  a  specula- 
tive contract  with  reference  to  the  future  profit  and  loss  for 
the  whole  period  of  the  lease  is  a  thing  which  it  is  simply 
impossible  to  do. 

Then,  finding  that  there  is  no  decided  case  which  is  an  authority 
for  the  contention  of  the  pursuer,  and  that  there  are  no  dkla  of 
institutional  writers  which  can  properly  be  applied  to  a  case 
of  this  kind,  I  have  no  hesitation  in  saying  that  it  appears  to  me 
that  the  pursuer  has  utterly  failed  to  establish  that  there  is  in 
the  case  of  a  lease  of  this  kind  any  implied  warranty  in  law 
approaching  to  that  express  warranty  which  in  the  first  instance 
ho  asserted  had  been  made  by  his  landlord.  It  is  upon  this 
ground  that  I  should  wish  to  rest  the  decision  of  the  case.  And 
I  do  so  the  more  readily  for  this  reason  that  I  observe  some  of 
the  learned  Judges  in  the  Court  below  were  rather  inclined  to 
rest  it  to  some  extent  upon  another  ground,  namely,  to  assume 
that  there  may  be  the  common  law  right  for  which  the  pursuer 
contends,  but  that,  on  the  other  hand,  that  common  law  right  is 
ousted  by  the  express  provisions  contained  in  this  lease  with 
regard  to  breaks.  If  I  found  that  there  was  a  common  law 
right,  such  as  has  been  alleged,  I  should  have  great  hesitation  in 
saying  that  anything  in  this  lease  did  oust  that  right.  If  there 
is  such  a  common  law  right,  I  do  not  see  that  it  is  in  the  least 
degree  impossible  that  it  should  co- exist  with  a  lease  containing 


'  a  provision  for  breaks.  I  do  not  therefore  hold  that  the  coatBos 
law  right  is  excluded  by  the  f provisions  of  this  lea8e,batlrttka 
Irok  af«n  the  provisions  of  the  lease  aa  a  proof  to  my  mai 
that  it  never  was  imagined  by  those  who  entered  into  it  that  tlcn 
was  any  such  common  law  right.  It  appears  to  me  that  time 
provisions,  to  a  great  extent  at  aH  events,  would  have  bees  o- 

,  necessary.  Bat  I  believe  the  prorisiona  to  have  been  introdiod 
because  there  was  no  such  conunon  law  right,  and  hecaue  at 
one  ever  suppoeed  that  there  was  sach  »  common  law  right 

I  think,  nnder  these  cireamstancea,  that  the  interkicitai 
appealed  from  ought  to  be  afSxmed,  and  the  appeal  dinniarf 
with  costs. 

Interlocutors  appealed frtrni  cffftrmedfOndapptd 
dismissed  with  costs. 

AppfUaut's  Agents^  Lindsay  and  Patezwm,  W.S. ;  J.  Dodd^ 
Westminster. — JRetpondtnCs  Aftents,  Hamilton,  Kinnear,  mk 
Beatson,  W.S. ;  Grahames  and  WardUw,  Westminster.        iX 
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Coatbridge,  Respondent 

Min^raU — Reservation — Feu-Contraei  as  to  Surface — /sfsri  k 
Sur/acf — Bisk — B.,  the  owner  in  fee  of  land,  by  fen-cooM 
sold  part  thereof  to  P.  for  building  pniposea,  P.  obliging  kin* 
self  to  build  and  maintain  a  house  therecuL  of  a  certain  rtjK 
and  B.  reserving  to  himself  all  the  coal  and  minerals  sada 
the  ground  feued,  with  power  to  win  and  remove  tbe  mmt, 
and  not  to  be  liable  for  any  damage  that  may  happen  to  tb 
said  ground,  or  buildings  thereon,  by  the  working  of  tb 
minerals.  At  the  date  of  the  feu-contra<^  both  partieB  kiev 
that  there  was  coal  below  the  ground.  P.  built  bia  hoose,  sod 
afterwards  the  whole  coal  was  about  to  be  worked  and  csihed 
away,  leaving  no  support  Held  {reversing  judgment),  thit 
B.  was  entitled  to  work  and  carry  off  all  the  coal,  thoi^^  tk 
building  of  P.  might  thereby  be  destroyed,  P.  having  tska 
all  such  risk  on  himself.  SembU,  if  P.'s  house  were  to  be  ds- 
stroyed  by  B.*8  working  of  the  mines,  P.  would  not  be  booid 
to  rebuild — {Per  Lord  Chancellor  and  Lord  Colonaay.) 

See  ante,  vol.  xliii.  p.  269. 

This  was  an  appeal  from  a  decision  of  the  Second 
Division.  Mr  Andrew  was  tbe  owner  of  a  bouse  in  Cotl^ 
bridge,  which  he  had  bought  in  1865  from  one  Porteoo^ 
who  had  built  it.  The  feu-contract  between  Porteousmd 
Mr.  Buchanan,  the  superior,  contained  an  obligation  n 
the  feuar  to  build  and  maintain  a  house  of  a  certain  vm 
and  style  on  the  piece  of  ground  feued,  and  the  saperior 
expressly  reserved  to  himself  all  the  mines,  and  power  to 
work  the  minerals  under  the  feu.  The  words  in  the  coo- 
tract  were — 

'*  Reserving  always  to  the  said  superior  the  whole  oosl,  sfe, 
with  full  power  to  work,  win,  and  carry  away  the  same  at  pks- 
sure.  And  it  is  expressly  agreed  that  the  said  superior  skaD 
not  be  liable  for  any  damage  that  may  happen  to  the  said  piect 
of  ground  or  buildings  thereon,  by  or  through  the  working  ai 
the  coal  in  or  under  the  same,  or  in  the  neighbourhood  tba«<i 
by  long- wall  working  or  otherwise." 

The  lessees  of  the  Drumpelier  coalfields  were  working 
the  mine  near  the  feu  of  Mr.  Andrew,  and  there  wut 
well-founded  apprehension  that  the  house  would  sbortlj 
be  destroyed  by  the  subsidence  that  would  follow  when 
all  the  coal  was  worked  out,  as  the  lessees  were  in  coune 
of  doing.  Mr.  Andrew  accordingly  applied  for  an  intei^ 
diet,  which  he  obtained,  three  of  the  Judges  coostruingtbe 
feu-contract  so  as  to  protect  him  against  the  working  of 
the  coal  within  100  yards  of  his  house,  while  the  Lorf 
Justice-Clerk  dissented,  holding  that  the  feaar  had  takes 
the  risk  of  subsidence  on  himsehf. 
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respondents,  thd  lessees  of  the  coal,  now  appealed. 
Lord  Advocate  (Young),   the   Solicitor- Oeneral 
and  Trayner,  for  the  appellant — 

dgment  of  the  Court  below  was  wrong.  By  the  express 
of  this  feu-contract  the  superior  reserved  entire  right 
the  coal  and  carry  it  away,  and  he  was  not  to  be  liable 
lainage  caused  to  the  building  that  might  be  erected  on 
nd  feued.  At  the  date  of  the  contract  the  coal  was 
>rked  by  stoop  and  room,  that  is  to  say,  the  whole  of  the 
ars  and  all,  were  to  be  finally  worked  out  and  carried 
vnmg  no  support  to  the-  surface.  The  vassal  therefore 
into  the  contract  with  his  eyes  open,  and  must  have 
lated  the  contingency  which  is  now  impending.  There 
g  in  the  contract  to  fetter  the  superior  in  his  mode  of 
the  coal,  and  the  mode  adopted  was  a  common  and 
lode  of  working  in  such  cases.  A  court  of  law  had  no 
to  cut  down  such  a  contract  into  what  it  thought  a 
le  or  prudent  contract,  as  the  parties  were  themselves 
judges  of  that.  The  case  of  Hilton  v.  Lord  Granville, 
d  E.,  701,  which  seemed  to  hold  such  a  contract  unrea- 
and  void,  has  been  since  overruled  in  Rowbotham  v, 
6  E.  and  B.,  593 ;  Blacket  v.  Bradley,  1  B.  and  S., 
ike  of  Bttccleuch  v,  Wakefield,  L.R.,  4  Engl.  Ap.,  377. 
ng  had  been  said,  the  owner  of  the  minerals  would 
n  bound  to  leave  support  to  the  building — Humphries 
sn,  12  Ad.  and  E.,  739.  But  when  the  contract  ex- 
provides  the  contrary,  this  makes  all  the  difference. 
I V.  Bagnall,  15  Weekly  Reporter,  272.  There  is  nothing 
r  immoral  in  a  contract  whereby  the  owner  of  the 
^kes  all  the  risk  of  subsidence  from  working  the  mines 
oself,  and  there  is  no  allegation  that  the  owner  of  the 
bs  wilfully  done  injury  to  the  building  on  the  surface. 

?.  Baggallayy  Q.C.,  and  Cotton,  Q.C.,  for  the  re- 
it— 

idgment  of  the  Court  below  was  right.  It  is  not  denied 
tommon  law,  if  the  surface  belongs  to  A.  and  the  mines 
en  B.  is  bound,  in  working  his  mines,  to  leave  sufficient 
bo  A.'s  surface.  In  all  contracts  of  this  kind  it  is  implied 
owner  of  the  mines  shall  so  work  his  mine  as  not  to  de- 
e  surface — Caledonian  Railway  Company  v.  Sprott,  2 
M>t.  Ap.  449 ;  Great  Western  Rail.  v.  Bennett,  L.R.,  2 
>.  40.  And  it  is  proper  and  competent  to  read  all  the  pro- 
f  this  contract  as  consistent  with  such  general  rule.  The 
of  the  mines  must  be  construed  to  mean  proper  working, 
forking  so  as  not  to  destroy  the  surface.  If  this  construe- 
lot  adopted,  it  would  give  power  to  the  granter  to  defeat 
loment  the  whole  subject  matter  of  his  grant,  which  is 
A  reservation  cannot  be  valid,  if  it  destroy  the  sub- 
ter,  which  it  was  the  object  of  the  contract  to  secure — 
».  Gale,  L.R.,  7  Ch.  Ap.  12 ;  Per  Cockburn,  C.J.,  in 
ell  V,  Hodgkins,  L.R.,  4  Exch.  248.  In  the  cases  cited 
ither  side  there  was  no  obligation  on  the  owner  of  the 
to  keep  up  and  maintain  a  building  on  the  surface  as 
as  here,  and  it  would  be  monstrous  to  hold  that  not 
3  owner  of  the  mines  could  cause  the  house  of  the 
jnt  to  fall,  but  compel  him  to  rebuild  it  totiea  quoties. 
;rt  therefore  must  put  the  only  reasonable  construction 
'arious  parts  of  the  contract,  as  had  been  done  by  the 
Blow. 

CHANCBLI.OR. — ^My  Lords,  in  this  case  the  pursuer 
the  respondent  here)  is  the  feuar  of  certain  land  at 
Ige  in  Scotland,  under  one  of  the  defenders  (who  is  one 
ppellants  here),  and  who  is  the  superior  and  the  owner 
ibjacent  minerals.  The  Second  Division  of  the  Court  of 
have  pronounced  an  interlocutor,  from  which  Lord 
Dlerk  Moncreiff  dissented,  interdicting  the  appellant 
lessees  from  removing  or  working  a  particular  seam  of 
led  the  Kiltongue  seam,  under  the  feued  land  in  question 
oint  or  points  underlying  the  surface  within  100  yards 
part  of  the  respondent's  dwelling-house,  erected  upon 
und.  The  ground,  as  I  understand  it,  of  the  interlocutor 
•noonced  from  which,  as  I  have  said,  the  Lord  Jastice- 
ssented,  was,  that  in  the  judgment  of  the  Court  any 
;  witihin.  the  prohibited  distance  would  be  dangerous  to. 


and  would  probably  destroy,  a  dwelling-house  belonging  to  the 
pursuer,  which  under  certain  covenants  in  the  feu-contract  he 
had  erected  upon  the  land  in  question ;  and  that  the  mine  owner 
was  not  at  liberty,  under  the  terms  of  the  feu-contract,  or 
having  regard  to  its  proper  legal  effect,  to  work  the  mines  in 
any  way  which  would,  at  least  by  the  operation  of  causes  which 
could  be  foreseen  and  guarded  against,  be  likely  to  produce  the 
effect  of  letting  down  or  injuring  the  buildings  upon  the  surface 
of  the  land. 

Now  with  respect  to  the  law,  I  apprehend  that  there  is  no 
difference  between  the  law  of  England  and  law  of  Scotland 
in  this  respect.  There  is  no  doubt  that,  generally  speaking, 
when  a  man  grants  the  surface  of  land,  retaining  the  minerals, 
he  is  guilty  of  a  tortious  act  if  he  so  uses  his  own  right  to  obtain 
the  minerals  as  to  injure  the  surface  or  the  things  upon  it,  and 
he  would  be  answerable  in  damages  for  doing  so.  And  as  the 
act  would  be  wrong,  and  as  he  would  be  answerable  in  damages 
for  it,  and  as  prevention  in  such  a  case  is  a  better  remedy  than 
any  damages,  the  Court  would  be  justified  in  granting,  and 
probably  would  be  called  upon  to  grant,  an  interdict  to  prevent 
him  from  doing  so.  And  if  this  were  an  ordinary  case  of  that 
character,  assuming  that  the  evidence  justified,  as  I  think 
probably  it  might  be  found  to  justify,  the  particular  limits  of 
prohibition,  the  interdict  would  undoubtedly  be  right.  But,  on 
the  other  hand,  I  apprehend  it  is  the  clear  law  of  England,  and 
also  of  Scotland,  that  when  two  persons  meet  and  contract  and 
settle  together  the  terms  of  a  contract  for  the  purchase,  or  sale,  or 
letting  of  a  property,  they  are  at  liberty  to  enter  into  such  terms  as 
they  may  think  fit,  provided  always  of  course  that  they  do  not 
agree  to  do  anything  contrary  to  the  public  law  of  the  land ; 
and  if  the  owner  of  surface  lands  in  buying  those  surface  lands 
from  the  person  who  was  previously  the  owner  of  the  soil,  is 
willing  to  take  the  risk  of  any  injury  which  may  be  done  and 
any  damage  which  may  be  sustained  by  the  working  of  the  sub- 
jacent minerals,  and  contracts  accordingly,  it  is  perfectly  lawful 
for  him  to  do-so.  Nor,  as  I  apprehend,  can  any  Court  hold  such  a 
contract  to  be  unreasonable,  for  that  would  be  to  make  the 
Court,  instead  of  the  parties,  the  judge  of  what  it  is  reasonable 
or  not  for  them  to  do  with  their  own.  It  is  to  be  presumed,  if 
such  a  contract  is  made,  that  the  risk  is  taken  into  account  in 
settling  the  terms  of  the  entire  bargain  between  the  parties. 
If  it  is  considered  to  be  a  serious  risk,  it  is  to  be  presumed  that 
the  feuar  or  the  purchaser  gives  less  for  the  surface  than  he 
otherwise  might  have  been  willing  to  give.  If  it  is  not  a  serious 
risk,  it  will  not  have  the  same  infiuence  upon  the  price  and  the 
terms ;  but  still  it  is  a  risk  which  he  contracts  to  undertake — ^the 
whole  contract  being  voluntary  and  for  valuable  consideration 
between  both  the  parties,  and  the  person  who  was  previously  the 
owner  of  the  entirety  of  the  land  being  under  no  antecedent 
obligation  whatever  to  part  with  any  portion  which  was 
previously  his  own  except  upon  such  terms  as  are  mutually 
agreed  upon. 

In  such  a  case,  therefore,  everything  depends  upon  the  con- 
struction of  the  contract,  and  the  whole  question  between  the 
parties  resolves  itself  into  a  pure  and  simple  question  of  con- 
struction. No  doubt  upon  doubtful  words  in  this  or  in  any  other 
contract  there  may  be  grounds  for  saying,  that  of  two  open 
constructions  that  which  is  the  more  consistent  with  the  general 
scheme  of  the  whole  instrument,  or  the  more  apparently  reason- 
able under  all  the  circumstances  of  the  case,  is  to  be  preferred. 
But  no  views  of  a  conjectural  kind  as  to  what  is  or  what  is  not 
reasonable  can  be  admitted  if  the  construction  of  the  contract  is 
plain  and  free  from  any  real  ambiguity. 

With  respect  to  the  state  of  the  property,  as  I  collect  from 
the  evidence  of  both  parties  to  this  contract,  which  we  are  called 
upon  to  construe,  all  that  is  material  appears  to  be  this.  It  was 
in  a  populous  neighbourhood,  or,  at  all  events,  in  a  neighbour- 
hood in  many  parts  of  which  there  were  inhabited  dwellings ; 
and,  on  the  other  hand,  there  were  various  seams  of  coal  under 
it,  of  which  the  two  upper  seams  had  been  already  worked  out 
upon  what  was  described  in  the  evidence  as  the  old  stoop  and 
room  system  of  working,  which  seems  to  be  a  system  of  work, 
ing  which  leaves  thin  and  not  very  permanent  walls  to  support  the 
surface,  the  entire  coal  being  taken  out  with  the  exception  only 
of  those  thin  waUs  or  supports  which  remain,  those  supports 
being  under  possible  circamstanoes  liable  to  decay  and  to  give 
way  without  the  use  of  any  means  to  remove  them,  and  being 
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still  more  liable,  indeed  cerfcain,  to  fall  in  and  break  down, 
thereby  letting  down  the  surface,  if  any  seams  lying  either 
immediately  below  or  in  the  neighbourhood  of  them  should  be  to 
any  material  extent  worked.  That  was  the  condition  of  the 
two  npper  seams,  and  there  was  below  them  a  lower  seam  called 
the  Kiltongue  seam,  which  may  or  may  not  have  been  partially 
worked  before  the  date  of  the  lease  of  this  particular  property, 
but  which  appears  to  have  been  a  seam  of  considerable  value 
and  thickness,  and  which,  if  it  had  been  at  that  time  worked 
at  all,  had  been  worked  upon  what  is  called  the  modem  or  the 
improved  stoop  and  room  system.  The  nature  of  that  system  is 
this — that  more  important  and  solid  pillars  are  left  as  the  coal 
is  worked  out,  but  when  the  coal  has  been  taken  out  from  the 
excavated  spaces  called  rooms,  then  the  mine  owner  comes  back 
and  by  degrees  works  out  the  whole  of  the  pillars  which  had 
been  left,  so  that,  if  no  regard  is  to  be  paid  to  the  support  of 
the  surface  above,  the  effect  will  ultimately  be  that  the  entirety 
of  the  coal  will  be  removed. 

I  may  mention  that  the  same  effect  would  be  produced  if 
another  known  sjrstem,  called  the  long-wall  system,  were  adopted, 
according  to  which  no  supports  are  left  at  all  in  the  course  of 
the  working,  except  such  as  may  arise  from  the  accidental 
accumulation  of  rubbish  in  the  spaces  from  which  coal  has  been 
taken  out,  and  which  rubbish,  at  all  events  under  the  circum- 
stances of  the  mine,  if  left,  would  not  be  sufficient  to  prevent 
an  extensive  subsidence  of  sufficient  importance  to  cause  the 
injury  which  the  interdict  granted  in  this  case  would  obviate.  <.* 
Now,  that  being  the  state  of  the  mine  under  the  property,  the 
parties  meet  together,  and  the  owner  of  the  land  severs  the 
surface  from  the  mine,  and  sells  it  to  the  pursuer  upon  the 
terms  which  are  expressed  in  the  feu -contract  before  us. 

I  will  first  consider  what  is  the  effect  of  the  portion  of  the 
feu-oontract  which  expressly  refers  to  the  particular  subject, 
and  then,  whether  there  be  any  legitimate  inference,  consistent 
with  sound  principles  of  construction,  to  be  drawn  from  any 
other  portion  of  the  contract,  so  as  to  vary  the  interpretation 
which  we  should  otherwise  have  arrived  at 

After  the  usual  terms  of  "feu, "these  words  follow — "Re- 
serving always  to  the  said  first  party,  and  his  heirs  and 
successors  whomsoever,  the  whole  coal,  fossils,  fire-day,  ironstone, 
limestone,  freestone,  and  all  other  metals  and  minerals  in  the 
said  piece  of  ground,  with  full  power  to  work,  win,  and  away 
carry  the  same  at  pleasure,  as  also  to  remove  as  much  stone 
and  other  matter  as  may  be  necessary  for  the  proper  working 
of  the  said  coal,  ironstone,  and  others,  and  that  free  of  all  or 
any  damage  which  may  be  thereby  occasioned  to  the  said  second 
pirty  and  his  foresaids.'* 

I  jtause  there,  for  a  moment,  and  will  consider,  first,  what  the 
effect  of  those  words  by  themselves  might  be  if  the  last  clause 
which  I  have  read — "  and  that  free  of  all  or  any  damage  which 
may  be  thereby  occasioned  to  the  said  second  party  and  his 
foresaids  *' — had  not  been  contained  in  the  instrument  Without 
those  words  it  would  have  been  a  mere  reservation  of  the 
mineralB,  with  full  power  to  work,  win,  and  away  carry  the 
same  at  pleasure,  and  also  to  remove  as  much  stone  and  other 
matter  as  might  be  necessary  for  the  proper  working  of  the 
minerals.  The  effect  of  such  a  reservation,  standing  alone, 
according  to  the  law  of  both  countries,  would  have  been  this — 
the  whole  property  in  the  mineral  strata  would  have  have  been 
reserved  to,  and  would  have  remained  in,  the  previous  owner, 
and  he  would  have  had  an  unlimited  power  of  dealing  with 
that  as  his  own  in  the  way  of  working,  but  he  would  have  been 
subject  to  the  general  restriction  which  every  owner  of  property 
is  under,  expressed  in  the  maxim  Sic  tttere  tuo  ut  alieno  non 
laecUu,  When  one  man*s  property  stands  in  such  a  position  to 
another  man's  that  by  certain  modes  of  using  it  he  might  destroy 
the  property  of  the  other,  his  own  rightful  use  over  his  own 
property  is  limited  by  the  obligation  which  he  is  under  not  to 
destroy  the  property  of  his  neighbour.  Therefore,  although  he 
would  have  been  at  liberty  to  take  away,  if  he  could  do  so  with- 
out injuring  his  neighbour,  everything  reserved  to  him,  yet  he 
was  not  at  liberty  in  taking  it  away  to  injure  his  neighbour. 
Consequently,  the  interdict  which  has  been  granted  would  have 
been  right  and  proper  had  the  matter  rested  there. 

But  then  oome  in  the  words  ^  and  that  free  of  all  or  any 
damage  which  may  be  thereby  occasioned  to  the  said  second 
party  and  his  foresaids."    Now,  those  words,  even  if  they  had 


stood  alone,  might,  perhaps,  have  Yiiade  »  very  importat 
difference  in  the  case,  because  your  IjOrdBhipa  will  see  that  tk 
only  thing  which  had  been  reserved  was  the  whole  nujienli- 
the  power  to  work  was  the  power  to  work  the  same,  that  it,  ^ 
whole  minerals ;  and  when  it  is  superadded  that  that  nuy  be 
done  "free  of  all  or  any  damage  which  may  be  thmby 
occasioned,'* — these  words  being  put  in  for  aome  purpose^it  ii 
very  difficult  to  understand  what  they  can  mean,  except  tU^ 
that  to  the  full  extent  of  that  which  ia  reserved  the  woiti^ 
may  take  place,  though  it  occasions  damage^  and  that  he  imt 
to  be  re8]x>nsible  for  damage. 

However,  it  is  not  necessary  to  dwell  further  apon  that  disi^ 
standing  alone,  because  the  parties  appear  to  have  been  snxioBi 
to  make  their  meaning  more  clear  than  it  wonld  have  been  bd 
the  contract  rested  there ;  and  they  go  on  to  state  their  exjmi 
intention  in  these  words — "  It  is  expressly  agreed  that  tiie  aii 
first  party  and  his  foresaids  shall  not  be  liable  for  any  dsia^ 
that  may  happen  to  the  said  piece  of  groand,  bnildings  therm, 
or  existing  hereafter  thereon  by  or  through  the  working  of  tk 
coal,  fire-clay,  ironstone,  freestone,  or  other  metals  or  misenli 
in  or  under  the  same,  or  in  the  neighbourhood  thereof,  by  losg* 
wall  workings  or  otherwise,  or  (another  kind  of  dama^)  ivU 
may  arise  from  or  through  the  setting  or  crashing  of  aoy  eoil 
waste,  or  other  excavation  presently  existing  or  which  a^ 
exist  hereafter,  within  or  in  the  neighbourhood  of  the  groul 
hereby  disponed,  through  the  said  first  party  or  his  fonmik 
working  or  draining  the  said  metsls  or  minerals,  or  otiien,  a 
aforesaid.*'  Your  Lordships  will  see  that  this  express  sgrwawt 
to  exclude  claims  for  damage  is  not  confined  to  some  psrtkahr 
description  of  damage,  but  that  it  extends  to  any  damige— tk 
words  being,  "and  shall  not  be  liable  for  any  damaga" 

And,  secondly,  it  particularly  takes  notice  of  the  boxUiif^ 
and  of  the  liability  of  those  buildings  to  damages  throng  tk 
workings ;  and  it  says  that  the  superior  shall  not  be  liable  far 
any  damage  which  may  happen  to  any  buildings  then  npos  tk 
property,  or  afterwards  to  be  there.     The  importance  of  tU 
reference  to  buildings  will  be  seen  presently,  what  we  cowti 
refer  to  the  latter  part  of  the  deed,  which  relates  to  tksft  !» 
ticular  subject     Thirdly,  it  takes  notice  of  the  modes  of  inAaf 
by'which  such  damage  may  happen,  and  puts  foremost  "lo^vil 
workings,** — which  is  a  remarkable  thing,  becMue  that  nail 
the  mode  of  working  actuaUy  in  use,  or  which  ever  had  beeiii 
use  there,  and  it  was  a  mode  of  working  which  wonld  «■- 
plctely  extract,  if  it  were  followed,  the  whole  of  the  coti  with- 
out leaving  any  supports  whatever,  except,  as  I  have  said,  mA 
limited  supports  as  might  arise  by  rabbit  left  in  the  misi^  mi 
which,  according  to  the  evidence  relating  to  this  mine,  vosU 
have  been  clearly  insufficient  to  prevent  damage  by  likJ* 
dence. 

I  ought  further  to  remark,  that  it  notices  the  two  kindi  i 
damage,~the  one  a  direct  kind  of  damage,  hy  the  woiki^tf 
the  seams  remaining  to  be  worked;  and  the  o^er— whsl  I  ■¥ 
describe  as  indirect  damage — ^by  the  subsiding  of  the  wastaiii 
the  two  seams  already  worked,  in  consequence  of  those  eievi- 
tions.  It  deals  with  the  damage  arising  from  the  loss  of  dl* 
lateral  support,  occasioned  by  workings  in  the  nei^boarhoii 
as  well  as  with  the  damage  arising  from  the  loss  of  sspp^i 
occasioned  by  workings  immediately  under  the  sorfsoe  in  ^ 
tion.  Can  anything  possibly  be  more  dear  than  that  the  illa- 
tion of  the  parties  on  both  sides  was  that  the  landlord  wvli 
have  the  unrestrained  right  of  taking  out  the  whole  and  eisf 
part  of  the  reserved  minerals,  the  whole  risk  of  any  davfi 
being  undertaken  under  the  contract  by  the  fenar? 

It  has  been  suggested  that  the  exclusion  of  damage  msf  i^ 
exclude  the  right  to  an  interdict  But  I  apprehend  &st  a  li^ 
to  an  interdict  is  founded  only  upon  this,  that  the  act  is  ahvs^ 
ascertained  to  be  injurious  and  wrongfoL  Every  act  vlndi  ii 
injurious  and  wrongfnl  is  an  act  for  which  thm  nrast  k  • 
liability  to  damage ;  and  it  is  only,  therefore,  be<»ase  it  is  isii 
an  act  as  would  carry  with  it  a  liability  to  damaga  thst  Ai 
better  remedy  of  interdict  can  be  applied.  The  momsnt  tk 
damage  is  renounced  it  becomes  a  damnvm  sine  ii^fuHA,  sad  ki 
damnum  sine  injurid  neither  interdict  nor  action  for  dHUf 
applies.  Therefore,  it  appears  to  me  tobeas  dear  as  possibk^  ^ 
the  application  of  any  ordinary  prindples  of  oonstnctioa  totUi 
clause,  that  the  intention  of  the  parties  mm,  upon  the  one  mkt 
to  renounce,  and  on  the  other,  to  sava  themselves  froB  iV 
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whatever  to  damage  that  might  occur  from  getting 
entire  of  the  minerals. 

is  said  that  this  construction  may  be  limited  by  assum- 
)per  mode  of  working,  and  to  that,  if  the  word  "  pro- 
rightly  understood,  I  entirely  agree ;  and  I  observe  that 
"oversy  is  raised  upon  that  subject  in  the  appellant's 
papers.  The  landlord  in  entering  into  this  contract 
tracts  for  power  to  work  and  get  the  coal,  and  to  be 
»d  from  any  damage  which  may  arise  through  the 

of  the  coaL  The  very  words,  "proper  working,"  occur 
ally  in  one  place,  although  not  in  the  principal  clauses 
art  of  the  contract ;  but  that  only  means  that  if  he  does 
Lch  is  not  needful  or  proper  to  the  getting  of  the  coal, 
he  act  so  done — ^not  being  needful  or  proper  for  the 
>f  the  coal — leads  to  the  subsidence  of  the  surface,  it  is 
lot  within  the  scope  or  intention  of  this  contract,  and, 
B,  the  landlord  is  not  protected  by  this  clause  in  such  a 
*o  let  down  the  surface  is  not  the  thing  which  he  con- 
T — ^he  contracts  for  power  to  work  his  reserved  coal, 
8  not  to  be  answerable  for  damage  by  subsidence  arising 
ray.  Wanton,  reckless,  or  improper  working,  therefore, 
g  which  is  not  in  the  view  of  either  of  the  parties.  If 
rking,  which  is  prohibited  by  the  interlocutor,  were 

reckless,  or  improper,  doubtless  there  is  nothing  here 
'ould  prevent  its  being  interdicted.  But  is  it  so  ? 
luestion  is,  what  is  the  meaning  of  ''proper  working'* 
Mirpose  of  the  application  of  that  principle  ?  I  appro- 
ch  working  as  is  right  and  proper  for  the  purpose  of 
rat  the  minerals  in  the  ordinary  and  proper  course  of 

working — such  a  mode  of  working  as  would  be  proper 
.  a  landlord  and  a  mineral  tenant  if  the  landlord  had 
mine  to  the  mineral  tenant  with  an  express  decla- 
lat  he  was  not  to  be  answerable  for  any  surface  damage 
le  in  which  there  were  no  buildings,  and  the  whole 
iras  also  let  to  the  mineral  tenant  himself.  The  word 
'"  80  used  has  reference  only  to  the  subterraneous  work- 
B  mineral  working — ^it  has  nothing  whatever  to  do 
le  maintenance  of  the  surface.  The  obligation  to 
1  the  surface  is  independent  of  the  right  of  work- 
ere  it  exists ;  and  however  proper  the  mode  of 
;  might  be,  if  it  let  the  surface  down — and  that 
thing  which  the  mineral  owner  was  not  at  liberty 
the  mineral  owner  would   be  answerable   in  damages 

doing.  Of  course  there  is  a  very  intelligible  sense 
arm  "proper  working,"  which  refers,  where  it  exists,  to 
olding  of  the  surface,  but  that,  I  apprehend,  is  not  the 
I  which  it  could  be  introduced  into  a  contract  which 
y  stipulates  that  the  mineral  owner  shall  be  exonerated 
jnage  arising  either  to  the  surface  or  to  the  buildings 

r  I  have  to  observe  that  the  construction  which  I  am 
;  your  Lordships  to  place  upon  this  contract  is  exactly 
le  as  that  placed  by  Lord  Hatherley,  when  Vice- 
lor,  upon  a  contract  in  this  respect  precisely  similar  in 
banco,  in  the  case  of  Williams  v.  Bagnal.  His  Lordship 
id  to  deal  with  arguments  very  similar  to  those  which 
en  suggested  in  this  case ;  and  when  it  was  said  that 
Id  possibly  suggest  some  description  of  damage  which 
be  provided  against,  short  of  subsidence  by  ordinary 
^  he  said  that  that  was  not  consistent  with  the  lan- 
f  the  contract,  which  said  that  the  party  was  not  to  be 
>r  any  damage.  He  said,  also,  Mrith  regard  to  the  sug- 
of  working  so  as  to  uphold  the  surface,  that  to  introduce 
imitation  would  simply  be  to  defeat  the  whole  object  of 
ipulations.  And  I  cannot  but  observe  that  the  sugges- 
ich  has  been  made — that  this  may  be  limited  to  such 

as,  through  causes  incapable  of  being  reasonably  foreseen 
ided  against,  might  happen  to  the  surface  or  to  the 
^  thereon,  either  from  the  working  or  from  the  subsi- 
l  other  excavations,  whatever  care  might  be  taken  to 
•  the  Burfiice  and  to  work  the  minerals  so  as  to  maintain 
ace,  and,  notwithstanding  that  the  parties  proceeded  in 

that  obligation  to  work  in  that  manner — ^that  sugges- 
lly  appears  most  unreasonable,  for,  in  the  first  place, 
ies,  if  that  bad  been  their  meaning,  might  have  expressed 
woM  haye  expressed  it,  in  appropriate  terms,  utterly 
he  termi  which  we  find  here.    The  very  suggestion  of 


such  a  limitation  also  suggests  the  manner  in  which  it  could 
have  been  and  ought  to  have  been  expressed,  if  it  was  intended. 
But,  secondly,  the  thing  is  so  remote  and  so  improbable — ^it  so 
reduces  the  stipulations  practically  to  a  mere  nullity  as  to  make 
it  quite  unreasonable  to  suppose  that  that  can  be  what  the 
parties  meant. 

Then,  I  say,  if  we  rest  on  this  portion  of  the  contract,  there 
really  is  no  ambiguity  and  no  uncertainty.  The  feuar  has  delibe- 
rately taken  upon  himself  this  risk,  and  this  interdict  imposes 
upon  the  landlord  an  obligation  which  it  was  the  express 
object  of  the  contract  to  relieve  him  from. 

I  assume  in  the  respondent's  favour  that  the  effect  of 
the  interdict  is  not  to  take  away  the  whole  right  of  working 
any  part  of  the  reserved  minerals.  The  evidence  is  a  little  obscure 
upon  that  subject,  but  still  it  has  been  contended,  and  perhaps 
rightly,  that  after  the  date  of  this  feu-contract  some  portions  of 
the  coal  were  removed  by  the  old  stoop  and  room  system,  leav- 
ing the  stoops  standing ;  and  the  whole  question  is  now  as  to 
the  right  of  taking  those  stoops  away.  Taking  that  to  be  so, 
of  course  the  argument  would  reduce  the  entire  reservation  of 
all  these  powers  to  an  absolute  nullity.  But  in  all  other  respects 
the  view  which  I  have  submitted  to  your  Lordships  as  to  the 
effect  of  the  contract  remains  the  same. 

But  then  it  is  said  that  cannot  be  the  meaning  of  the  contract, 
because  we  find  in  the  later  portions  of  it  what  did  not  exist  in 
the  case  of  Williams  v.  Bagnal,  or  in  any  other  case,  namely,  an 
express  stipulation  that  the  feuar  is  to  build  a  dwelling-house 
or  a  building  of  a  certain  description  and  value,  to  be  worth 
three  times  the  feu-duty,  which  is  £5  a  year,  and  to  maintain 
and  keep  that  house  in  repair  upon  the  property,  the  building 
being  erected  according  to  a  plan  rather  ^aborately  defined,  the 
whole  of  that  stipulation  being  an  onerous  and  obligatory  stipu- 
lation so  far  as  relates  to  the  feuar.  It  is  said.  How  can  it  be 
possible  that  you  can  construe  this  contract  so  as  at  once  to 
impose  upon  the  feuar  the  obligation  of  patting  a  building  upon 
this  land,  and  maintaining  it  there,  and  at  the  same  time  so  as 
to  say  that  he  is  not  to  receive  compensation,  or  is  not  to  have 
a  right  to  any  damage  if  the  superior  proceeds  to  do  in  the 
course  of  his  mineral  working  that  which  will  destroy  that 
buildiug,  and  wliich  may  afterwards,  on  its  being  reinstated, 
destroy  it  more  than  ouce  ?  To  those  who  have  not  before  them 
the  materials  upon  which  these  parties  determined  for  them- 
selves what  it  was  for  their  mutual  interests  to  agree  to,  it  may 
seem  that  this  was  perhaps  an  improvident  contract  But  what 
I  am  at  a  loss  to  understand  is,  when  the  feuar  does  contract 
to  build  and  repair — whatever  may  be  supposed  to  be  the  legal 
effect  of  that  obligation  to  repair  (that  may  be  a  question) — 
how  that  fact  can  alter  the  coustruction  of  the  previous  words, 
which  expressly  relate  to  the  right  of  the  mineral  owner  to 
work  the  minerals,  and  contain  an  express  stipulation  that  he 
shall  be  exonerated  from  all  liability  for  damage  arising  from 
subsidence  to  any  buildings  that  may  hereafter  be  erected  upon 
the  property  iu  consequence  of  such  working.  One  thing  is 
quite  plain,  that  although  the  feuar  agreed  with  the  superior 
to  erect  buildings,  both  parties  did  contemplate  that  the  build- 
ings so  erected  might  be  damaged  or  destroyed  by  the  mining 
operations  of  the  superior,  in  respect  of  which  he  was  not  to  be 
responsible,  and  for  which  he  was  not  to  make  compensation. 
BuUdings  being  expressly  in  contemplation,  it  seems  to  me  that 
that  is  quite  enough,  whether  it  be  that  he  contracts  to  build 
them  himself,  or  whether  it  be  that  he  is  at  liberty  to>do  it  by 
contracting  with  another  party.  In  Williams  v,  Bagnal  it  is 
clear  that  the  land  was  sold  as  building  land,  and  that  buildings 
were  in  contemplation — they  were  buildings,  I  think,  of  rather 
a  more  valuable  kind  than  those  which  are  in  view  here^ 
namely,  ironworks  and  machinery.  Bat  in  that  case  the  Vice- 
chancellor  did  not  think  that  that  circumstance  prevented  the 
parties  from  being  capable  of  contracting  that  the  whole  risk  of 
any  damage  by  subsidence  should  be  with  the  owner  of  the 
buildings,  whatever  were  his  obligations  in  respect  of  them, 
and  that  the  mineral  oivner  should  have  as  free  and  unfettered 
a  right  to  work  out  the  whole  of  his  minerals  without  beins 
liable  for  any  damage  Whatever,  as  he  would  have  had  if  he  had 
not  granted  the  surface  to  any  other  person. 

This,  then,  is  the  agreement  which  the  parties  have  made,  and 
in  the  latter  portion  of  it  there  is  not  a  single  word  which  has 
a  legitimate  bearing  upon  the  construction  of  the  words  which 
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are  to  be  found  in  the  earlier  clause  which  I  have  referred  to ; 
and,  therefore,  the  interdict  which  has  been  granted  is  in  truth 
an  interdict  relieving  the  feuar  from  his  contract,  without  any 
action  of  reduction,  or  any  cause  that  I  can  perceive  why  he 
should  be  so  relieved.  Therefore,  the  motion  that  I  shall  make 
to  the  House  is,  that  these  iaterlocutors  be  reversed,  and  that 
the  appellant  be  assoilzied  from  the  conclusions  of  the  action. 

Lord  Chelmsford. — My  Lords,  The  question  upon  this 
appeal  turns  entirely  upon  the  construction  of  the  feu-contract, 
by  which  a  piece  of  ground,  of  which  the  respondent  is  now 
the  proprietor,  was  feued  by  Mr.  Buchanan  with  a  reservation 
of  the  minerals  within  it 

Mr.  Buchanan  is  the  proprietor  of  the  estate  of  Drumpelier, 
and  of  the  coal  and  minerals  therein.  In  1847  ho  let  the  coal 
under  part  of  the  lands  to  Mr.  Wilson  of  Dundyvan,  by  whom, 
and  afterwards  by  his  testamentary  trustees,  it  was  worked ; 
and  at  the  expiration  of  this  lease  the  coal  remaining  un worked 
was  let  to  the  appellants,  Henderson  and  Bimmack. 

The  lease  binds  the  tenants  to  work  the  coal  in  a  regular, 
systematic,  and  proper  manner.  The  piece  of  ground,  of  which 
the  respondent  is  the  owner,  lies  within  the  coalfield  in  the 
lands  of  Drumpelier. 

Before  the  date  of  the  feu-contract  in  1859  a  new  mode  of 
conducting  the  mining  operations,  called  stoop  and  room,  had 
been  introduced.  The  former  method  of  stoop  and  room  was  to 
leave  permanent  pillars;  but  under  the  modern  system  the 
coal  is  completely  excavated  and  removed  ;  the  mode  of  work- 
ing being  to  leave  large  pillars  in  the  forward  working  from 
the  place  where  the  operations  begin,  and  then  to  work  back 
and  remove  all  the  pillars  which  had  been  previously  left  stand- 
ing. 

The  evidence  shows  that  at  the  time  of  the  feu-contract 
Wilson's  trustees  had  been  working  forward  on  the  modem 
stoop  and  room  system,  leaving  stoops  or  pillars  for  backwork- 
ing.  They  had  taken  out  some  of  the  stoops  which  they  had 
thus  left,  and  Henderson  and  Dimmack,  when  they  succeeded, 
])roceeded  to  remove  the  remaining  stoops,  beginning  at  the 
]>lace  where  Wilson's  trustees  left  off.  There  can  be  no  doubt 
that,  although  the  workings  had  not  arrived  at  the  piece  of 
ground  of  the  respondent,  they  had  approached  sufiiciently  near 
to  occasion  damage  to  the  house  which  had  been  built  upon  it. 
The  respondent  thereupon  petitioned  the  Sheriff  for  an  interdict 
to  restrain  Mr.  Buchanan  and  his  tenants,  Henderson  and  Dim- 
mack,  from  working  and  removing  the  coal  so  far  as  the  same 
might  be  necessary  to  be  left  unwrought  for  the  safety  and 
support  of  his  ground  and  buildings.  The  case  was  advocated 
to  the  Court  of  Session  by  the  present  appellants,  and  after  pro- 
ceedings before  the  Lord  Ordinary,  he  by  his  interlocutor  inter- 
dicted the  advocators  from  removing  or  working  the  coal  at  any 
point  within  100  yards  of  any  part  of  the  respondent's  piece  of 
ground.  This  judgment  was  reclaimed  to  the  Court  of  Session  ; 
and  the  Judges  adhered  to  the  interlocutor,  subject  to  the  altera- 
tion that  they  limited  the  interdict  to  working  the  coal  within 
100  yards  of  the  respondent's  dwelling-house  instead  of  to  with- 
in 100  yards  of  the  piece  of  ground. 

The  question  upon  appeal  from  these  interlocutors  turns  (as 
I  have  already  said)  on  the  construction  of  the  feu-contract  be- 
tween Mr.  Buchanan  and  Porteous,  and  more  especially  upon 
the  clause  of  reservation  of  the  minerals  contained  in  it.  By 
the  feu-oqntract  which  is  dated  in  March  1859,  Mr.  Buchanan 
sold  and  disponed  to  James  Porteous  and  his  heirs  a  piece  of 
ground  containing  1  rood  18  poles  and  2  yards,  and  thereby  the 
feuar  bound  and  obliged  himself  to  build  a  dwelling-house  which 
should  yield  a  rent  equal  to  triple  of  the  feu-duty  (being  £5), 
and  to  maintain  and  uphold  the  building  in  a  proper  and  suffi- 
cient state  of  repair,  so  as  always  to  yield  such  yearly  rent,  and 
of  an  equally  good  style  of  architecture,  in  aU  time  thereafter. 
Very  minute  provisions  are  made  in  the  feu-coutract  as  to  the 
character  and  description  of  the  house  to  be  built,  and  the  feuar 
is  thereby  bound  to  bear  one-half  of  the  expense  of  keeping  up 
and  maintaining  streets  to  be  formed  at  the  expense  of  the 
superior,  ten  feet  of  which  streets  were  included  in  the  contents  of 
the  ground  foued  ;  and  the  feuar  also  bound  himself  to  make  and 
keep  in  repair  a  footpath,  and  to  contribute  to  the  expense  of 
the  main  sewers.  The  reservation  of  the  minerals  is  in  the  most 
general  and  comprehensive  terms.     They  have  beea  read  by 


my  noble  and  learned  friend,  and  therefore  I  will  not  tronbla 
your  Lordships  by  reading  them  again. 

It  is  admitted  that  if  the  reservation  ia  to  be  conitned 
according  to  the  ordinary  meaning  of  language,  there  can  be  no 
restraint  upon  the  right  of  the  mineral  proprietor  to  remove  evciy 
particle  of  the  coal  undor  the  piece  of  ground  fened,  thoagh  tk 
inevitable  consequence  must  be  the  total  deatmction  of  tb 
respondent's  dwelling-house.  But  it  ia  contended  by  the  n- 
siK)ndent  that  the  object  of  the  fea-contract  being  to  hsvc  i 
dwelling-house  of  a  particular  description  built  and  maintftiiMd, 
the  generality  of  the  words  of  the  reservation  is  to  be  restraistd 
by  reference  to  this  object,  and  that  the  only  proper  workisg 
of  the  coal  must  be  intended  to  be  such  as  shall  consist  with  m 
upholding  of  the  surface  and  building. 

This  construction  is  maintained  by  the  Judges  who  deddei 
the  case  in  the  respondent's  favour,  on  the  assumption  that  the 
feuar  would  never  have  entered  into  a  contract  obliging  him  to 
build  and  maintain  a  house  which  at  any  time  might  be  d^ 
stroyed  by  the  exercise  of  rights  belonging  to  the  person  who 
imposed  the  obligation  upon  hinL     Lord  Cowan  puts  this  nsj 
strongly.     He  says — *'  Suppose  it  had  been  in  express  woHi 
stated  that  the  superior  and  his  mineral  tenants  were  to  hm 
full  power  at  their  pleasure  to  put  the  pursuer's  property  'nto 
this  certain  peril,  and  it  were  asked  whether  the  feuar  wwU 
have  entertained  such  an  unreasonable  and  disastrous  proponl! 
He  certainly  never  would."    But,  with  great  submission,  tUi 
appears  to  me  to  be  determining  what  has  been  done  by  a  eoi* 
jecture  of  what  was  likely  to  have  been  done.     And,  then,  ii 
even  stronger  language.  Lord  Cowan  says — "  It  appears  to  ■• 
that  to  enable  the  advocators  to  maintain  their  oonstmctioi, 
the  clause  behoved  to  have  in  express  terms  provided  that  thi 
feuar  was  to  submit  to  have  his  property  destix>yed  withoit 
redress,  should  the  superior  or  his  mineral  tenants  resort  to  tk 
modem  system  of  stoop  and  room  working. "     It  is  difficult  to 
see  in  what  more  precise  language  the  feuar   could  have  nb- 
mitted  to  this  contingency  than  by  agreeing  to  a  reservatioaby 
which  the  whole  of  the  coal  is  reserved  to  the  proprietor,  witk 
full  power  to  work,  win,  and  away  carry  the  saire    (i  cl  thi 
whole  of  the  coal)  at  pleasure,  it  being  expressly  agreed  thstW 
shall  not  be  liable  for  any  damage  that  may  happen  to  tb 
piece  of  ground  and  buildings  thereon  by  or  through  sach  mik- 
ing.    Lord  Cowan,  in  the  passage  which  I  have  read,  seesBtto 
consider  that  the  destruction  of  the  property  will  be  the  neoemy 
consequence  of  resorting  (as  he  calls  it)  to  the  modem  system  i 
stoop  and  room  working.     But  this  system  seems  to  have  super 
seded  the  former  one  (of  course  in  cases  only  where  thero 
no  obligation  to  uphold  the  surface)  at  the  time  of  the  feiKss- 
tract.     Porteous,  when  he  became  the  owner  of  the  piece  d 
ground,  and  the  respondent  at  the  date  of  the  dispositiaa  fiw 
him,  must  be  taken  to  have  made  themselves  acquainted  witk 
the  nature  of  the  underground  operations,  and  to  have  ealUni 
into  their  contracts  •wiih.  reference  to  them,  and  the  modsi 
system  of  stoop  and  room  working  was  not  resorted  to  after  tki 
feu-contract,  but  was  the  mode  of  working  in  use  at  the  tune  Isf 
Wilson  and  Wikon's  trustees,  and  was  continued  by  Hendeaoi 
and  Dimmack  when  they  succeeded  as  the  mineral  tenants. 

It  cannot,  then,  be  said  that  this,  which  was  the  ordia«y 
mode,  was  not  a  proper  mode  of  working,  supposing  the  pn- 
prietor  of  the  minerahi  had  a  right  to  get  the  whole  (Mf  the  cdl 
and  was  not  bound  to  leave  a  support  to  the  surface.  Of  covs 
he  must  be  liable  for  any  damage  which  may  happen  totki 
surface  from  unskilful  or  negligent  working,  but  I  am  st  slf 
to  understand  how  working  in  the  ordinary  way  upon  an  etb^ 
lished  system  can  be  pro|>erly  characterized  (as  it  is  by  lirf 
Benholme)  as  **  a  reckless  mode  of  working." 

Lord  Benholme  puts  the  property  of  the  interdict  spo>* 
ground  which  it  appears  to  me,  with  great  respect,  csnDok  W 
supported.  He  supposes  the  mineral  proprietor  to  ssy,  "Tm 
must  not  look  for  any  reparation  in  the  diape  of  damsgea  ^ 
you  were  to  attempt  any  such  thing,  the  absolute  clause  in  f^ 
feu-contract  would  put  you  out  of  Courts  and  that  is  the  xcw" 
why  you  shall  not  be  allowed  to  protect  yourself  by  ints^ 
from  the  doing  of  the  deed,  against  the  consequenoes  of  vkiA 
you  have  no  redress  against  me."  And  then  his  Lordship g^ 
on — **  Prevention  is  ever  preferable  to  cure.  But  prsveoti* 
becomes  absolutely  indispensable  when  the  threatened  iBJUT 
admits  of  no  redress."    What  is  this  but  to  say  to  the  p(0** 
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.king  for  the  interdict,  **  You  have  weakly  and  foolishly  entered 
to  an  agreement  whereby  you  have  given  to  another  person 
e  liberty  to  do  you  damage  without  being  answerable  for  it. 
''e  will  interpose  to  protect  you  from  the  consequences  of  your 
lly  by  preventing  that  being  done  which  you  have  agreed  that 
le  other  party  to  the  agreement  shall  have  the  right  to  do." 
Ilia  would  be,  if  not  to  make  a  new  contract,  at  least  to  annul 
bft  provisions  of  the  existing  one. 

Lord  Neaves,  following  Lord  Benholme*B  view,  held  that  if  it 
•  plain  and  demonstrable  that  the  consequence  of  the  mode  of 
rorking  would  be  a  destniction  of  the  surface,  that  would  not 
e  piroper  working.  And  he  adds  that  he  cannot  presume  such 
>  have  been  intended  without  words  far  more  explicit  than  are 
mtained  in  the  clause  of  reservation.  He  even  doubts 
•hetlier  a  clause  of  this  kind  explicitly  made  could  be  enforced. 

0  doubt  of  this  nature,  however,  was  expressed  in  the  course 

1  the  argument.  On  the  contrary,  I  put  the  case,  to  the  learned 
ntnael  for  the  reex>ondent,  of  land  feued  with  an  obligation  to 
aild  »  house  and  keep  it  in  repair,  with  a  reservation  to  the 
iperior  of  the  power  to  remove  the  house  at  any  time  if  it 
iterfered  with  the  exercise  of  rights  which  he  possessed.  And 
e  admitted  that  such  an  agreement  would  be  perfectly  valid. 
ndeed  to  deny  this  would  be  to  adopt  the  dictum  of  Lord  Den- 
lU  in  Hilton  v.  Lord  Granville,  which  was  frequently  doubted, 
nd  at  last  has  been  distinctly  overruled. 

Sir  Bichard  Baggallay,  in  his  clear  and  able  argument,  did  not 
dy  upon  the  improbability  of  the  respondent  having  entered 
ito  »  contract  which  left  his  property  at  the  mercy  of  the 
ifawral  proprietor,  nor  deny  that  the  words  of  the  reservation, 
iken  by  themselves,  would  be  sufficient  to  give  the  mineral 
roprietor  the  right  to  remove  the  whole  of  the  coal  from  under 
be  pieoe  of  ground  belonging  to  the  respondent,  but  he  con- 
mded  that  the  clause  must  be  read  in  connection  with,  if  not 
a  aabordhiation  to,  the  object  of  the  feu-contract,  which  was 

0  prcmdo  for  the  building  and  keeping  u))  a  house  on  the  ground 
sned.  And  therefore  he  insisted  that  the  words  "  the  proper 
'orkiDg  of  the  coal "  contained  in  the  reservation,  must  be  con- 
roed  with  reference  to  this  })rimary  object  of  the  contract, 
e  endeavoured  to  show  that  Wilson's  trustees  had  worked  so 

to  leave  pillars  as  a  support  to  the  surface ;  and  he  therefore 
ntended  that  if  Henderson  and  Dimmack  were  removing  these 
Qara  they  were  not  pursuing  a  proper  mode  of  working. 
But  the  operations  of  Wilson's  trustees  were  not  such  as  that 
Aciibed.  On  the  contrary,  it  is  proved  that  they  were  get- 
Bg  the  coal  on  the  modem  stoop  and  room  system,  and  accord- 
giy  in  their  forward  working  they  had  left  large  pillars ;  but 
My  had  commenced  in  working  back  to  remove  some  of  these 
tDiKrs  when  their  leaEe  came  to  an  end,  and  Henderson  and 
Pimmack  succeeded  them.     Mention  is  made  of  a  pillar  of  coal 

1  larger  nxe  than  usual  left  under  a  house  called  Dr.  Wilson's 
»« — ^what  was  the  reason  that  particular  house  was  to  be  saved 
I  not  stated,  nor  whether  the  support  to  it  was  to  remain  per- 
Binently.  But  there  is  no  evidence  of  any  intentional  protec- 
tm  given  to  any  other  house.  And  when  a  witness  said 
^  yfe  leave  masses  of  coal  to  protect  any  important  building, 
MOfc  if  it  is  a  trifling  house  we  let  it  down,"  he  is  speaking  of 
flMM  in  which  there  is  the  surface  to  be  attended  to  as  well  as 
iMeoaL 

If  the  respondent  is  right  in  saying  that  under  the  reserva- 
K<n  the  working  of  the  coal  must  be  carried  on  with  reference 
^  the  security  of  the  building,  then  the  mineral  tenants  must 
^  come  within  100  yards  of  the  dwelling- hoase,  which  the 
[^^esses  say  would  be  a  reasonable  distance  to  keep  off  to  ensure 
^*olate  safety.  So  that  the  mineral  tenants  would  be  deprived 
'  *  quantity  of  coal  beyond  the  limits  of  the  rood  of  ground 
"^ed  to  the  respondent.  In  this  view  it  is  not  an  inaccurate 
^*oription  of  the  argument  of  the  respondent  given  by  the 
*^^  Advocate  that  the  protection  to  be  afforded  to  him  is  to 
^'^^ent  the  mineral  proprietor  working  to  within  such  a  dis- 
''^  of  the  respondent's  house  as  a  skiUed  person  would  say  he 
W^t  not  to  come. 

^Ibe  whole  argument  of  the  resxiondent  is  involved  in  the 
"^^lied  restriction  of  the  generality  of  the  words  of  the  reserva- 
^  in  order  to  render  it  subservient  to  the  obligation  to  the 
.^^^  to  build  and  maintain  the  dwelling-house.     But  this  mode 

dealing  with  the  reservation  seems  to  be  adopted,  although 
^   avowedly,   on  account  of  the  assumed   impossibility    of 
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any  person  entering  into  a  contract  which  it  is  taken  for  granted 
is  a  highly  imprudent  one.  But  this  is  resorting  to  conjecture 
instead  of  resting  upon  construction.  For  how  can  it  properly 
be  assumed  that  there  is  imprudence  in  the  contract  ?  It  may 
have  suited  Porteous's  purpose  to  become  the  owner  of  the  piece 
of  ground  upon  the  agreed  terms ;  or,  assuming  that  his  enter- 
ing into  such  a  contract  was  an  act  of  imprudence,  is  that  any 
reason  why  full  effect  should  not  be  given  to  it  ?  There  is  no 
ambiguity  in  the  reservation  ;  it  plainly  and  clearly  reserves  to 
the  mineral  proprietor  the  whole  of  the  coal  within  the  piece  of 
ground  feued,  and  empowers  him  to  work  it  without  being  liable 
for  any  damage  which  may  happen  to  the  ground  or  building 
thereon  through  such  working.  Why  should  this  plain,  unam- 
biguous language  be  construed  to  mean — You  shall  not  take 
away  the  whole  of  the  coal,  but  only  so  much  of  it  as  you  can 
get  without  damaging  the  ground  and  building  ? 

It  is  the  safest  and  best  mode  of  construction,  upon  all  occa- 
sions, to  give  the  words  free  from  ambiguity  their  plain  and 
ordinary  meaning  ;  and,  following  this  course,  it  appears  to  me 
that  the  reservation  gives  to  the  mineral  proprietor  the  power 
to  work  the  mines  in  the  proper  and  accustomed  mode  of  work- 
ing, and  to  remove  the  whole  of  the  coal  without  leaving  any 
support  to  the  surface,  and  without  being  answerable  for  any 
damage  which  may  be  thereby  occasioned  to  the  ground  and 
dwelling-house  of  the  respondent,  except  such  as  may  occur 
through  unskilful  or  negligent  working. 

It  is  unnecessary  to  advert  to  the  cases  of  Rowbotham  v, 
Wilson,  and  Wakefield  v.  The  Duke  of  Buccleuch,  as  authorities 
upon  this  occasion ;  because,  as  the  learned  counsel  for  the  re- 
spondent observed,  they  are  distinguishable  from  the  present 
case  inasmuch  as  in  neither  of  them  was  there  any  burden  laid 
upon  the  owner  of  the  surface.  But  the  case  of  Williams  v. 
Bagnal  approaches  very  nearly  to  this,  because,  although  there 
was  in  that  case  no  obligation  on  the  plaintiff,  the  purchaser, 
to  build,  yet  it  appears  from  the  report  that  the  grant  was 
made  to  him  for  building  purposes.  The  reservation  of  the 
minerals,  with  the  power  of  working  them  without  being 
answerable  for  any  damage,  was  as  large  as  in  the  present  case. 
And  the  lessee  of  the  minerals  having  by  his  workings  caused 
a  subsidence  of  the  land,  the  purchaser  sought  to  restrain  hia 
further  working  on  the  ground  that  a  grant  of  the  surface  in- 
cluded by  implication  of  law  everything  necessary  for  its  support, 
and  that  a  man  could  not  derogate  from  his  own  grant.  But 
the  Vice-Chancellor  held  that  the  implication  of  law  was  swept 
away  by  the  express  terms  of  the  contract,  which  were  plam, 
clear,  and  simple ;  and  dismissed  the  bill  with  costs. 

I  cannot  better  conclude  my  opinion  of  this  case  than  in  the 
words  of  the  Lord  Justice-Clerk, — **I  look  on  these  obligations 
to  the  mineral  owner  as  part  of  the  consideration  for  the  feu, 
and  I  can  see  no  reason  for  permitting  the  feuar,  while  he 
retains  the  benefit,  to  repudiate  the  conditions  of  his  right." 

I  think  the  interlocutors  appealed  from  ought  to  be  reversed. 

Lord  Colonsat. — My  Lords,  I  cannot  say  that  this  case  is 
free  from  difficulty,  looking  to  the  difference  of  opinion  which 
has  existed  upon  it  in  the  Court  below.  I  think  there  has  been 
in  some  degree  a  misapplication  of  a  very  well  known  doctrine, 
namely,  the  general  obligation  u])on  a  mineral  owner  to  leave 
vertical  and  lateral  support  for  the  surface,  even  where  that  is 
not  expressly  stipulated  for.  It  is  an  implied  obligation.  That 
]>oint  was  very  fully  put,  and  with  very  good  illustrations,  by 
Lord  Cran worth  in  the  case  of  The  Caledonian  Railway  Company 
V.  Sj>rot.  His  Lordship  there  pointed  out  that  the  construction 
of  such  a  clause  might  be  materially  affected,  and  in  many  cases 
would  be  materially  affected,  by  the  nature  of  the  ground,  and 
the  particular  purpose  for  which  the  surface  was  granted  away. 
In  applying  the  laist  part  of  his  Lordship's  observations  to  this 
case  I  think  too  much  effect  has  been  given  to  the  obligation 
to  erect  buildings  and  to  maintain  them,  because  in  doing  so  that 
observation,  and  the  effect  of  it,  have  been  applied,  not  merely 
to  a  case  in  which  there  was  a  simple  reservation  of  minerals, 
and  the  right  to  work  them,  but  also  to  a  case  in  which  there 
were  express  stipulations  providing  for  evetats  which  were  ex- 
pected, or  were  in  the  contemplation  of  the  parties  as  possible^ 
if  not  probable,  at  the  time  when  the  feu  was  granted. 

Now  I  think  that  this  reservation  clause,  or,  I  should  say  the 
stipulation  as  to  the  right  of  working  the  minerals,  is  of  a  kind 
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that  is  not  common.  It  is  a  peculiar  stipulation,  and  one 
especially  applicable  to  the  condition  of  these  mineral  fields  at 
the  time  that  the  feu-contract  was  entered  into.  We  know 
from  the  evidence  in  the  case  that  at  that  time  the  scams  which 
existed  al>ove  the  one  now  under  consideration  had  been  wrought 
out  for  a  considerable  time.  I  think  there  were  three — the 
Pyot  Shaw  seam,  the  Main  seam,  and  the  Splint  seam.  Those 
seams  had  been  worked  in  the  onlinary  stoop  and  room  manner, 
that  is  to  say,  stoops  or  pillars  had  been  left  in  onler  to  support 
the  roofs.  But  this  new  seam,  which  was  going  to  be  worked 
when  Mr.  Wilson  took  the  contract  to  work  it,  had  not  pre- 
viously been  worketl,  and  at  the  time  when  Mr.  Porteous  came 
to  take  his  feu  Mr.  Wilson  had  l>eeu  in  possession  of  that  seam 
for  a  considerable  number  of  years.  I  think  that  Wilson's 
lease  was  in  1846,  and  that  Porteons's  feu  was  in  1859. 

We  have  it  in  evidence  that  the  working  by  Wilson  and 
Wilson's  trustees  in  that  seam  was  a  working  by  the  new  or 
modem  system  of  leaving  large  pillars  of  coal  in  going  forward, 
and  taking  them  out  in  return.  That  is  evidenced  by  the  fact 
that  the  pillars  which  remained  were  of  that  class  and  size 
which  were  adapted  for  that  kind  of  working,  and  by  the 
further  fact  that  Wilson's  trustees  had  commenced  to  remove 
the  pillars  on  their  return.  It  might  not  have  l>een  well  ascer- 
tained or  known  what  was  to  be  the  consequence  to  the  wastes 
above  of  this  mode  of  working  below.  It  was  a  comparatively 
new  mode,  but  it  was  a  mode  recognised,  and  it  was  a  mode  in 
use  in  this  particular  seam  at  the  time  when  Porteous  took  his 
feu.  And,  accordingly,  we  find  in  the  clause  of  reser\'ation  that 
very  matter  expressly  provided  for,  namely,  the  wastes  above 
being  afFcctetl  and  brought  down  by  the  working  by  the  new 
mode  in  the  seam.  There  would  be  no  <langer  of  their  coming 
down  excejit  by  the  ordinary  action  of  crumbling,  or  by  the 
action  of  water,  if  there  was  any,  which  there  does  not  seem  to 
have  been  to  any  extent — but  by  the  working  below  it  was  pos- 
sible that  the  wastes  might  bo  brought  down.  Accordingly,  in 
the  feu  which  Mr.  Porteous  took  in  1859,  there  is  not  merely  a 
reservati(m  of  minerals— not  simply  a  right  to  work  without 
being  liable  for  damage — but  an  exi>ress  ])rovision  with  reference 
to  any  evil  which  might  result  from  the  giving  way  of  the  pillars 
above,  in  consequence  of  the  workings  which  might  take  xdace 
under  Mr.  Wilson's  lease. 

It  appears  that  th«;  danger  which  was  contemplated  as  possible 
has  arisen.  The  fact  has  occurred  that  crushings  have  taken 
place  in  consequence  of  this  mode  of  working  below,  and  it 
is  by  reason  of  that  that  the  damage  has  occurred  of  which 
the  respondent  com]>lains,  and  which  has  extended  itself  to  other 
houses  in  the  neighbourhood — I  think  to  the  liouscs  of  persons 
of  the  names  of  Martin  and  M'Lachlan.  It  is  plain  to  me  that 
under  this  clause  of  reservation  the  parties  protected  themselves 
against  that  very  and  precise  result  which  is  now  the  subject  of 
complaint  on  the  part  of  the  pursuers ;  and  althoutrh  I  think 
that  if  there  had  been  no  such  express  reser\'atiou  of  the  right 
to  work  without  damage — if  it  had  been  merely  a  right  to  work 
the  minerals,  as  occurred  in  the  case  of  The  Caledonian  Railway 
Company  r.  Sprot,  there  would  have  been  a  clear  ground  for  re- 
quiring tliis  party  to  leave  a  proi»er  supjwrt ;  yet  where  there 
is  a  stipuhition  such  as  we  have  here,  introduced  plainly  on 
purpose  to  protect  the  mineral  owner  or  his  tenants  from  any 
consequences  which  might  result  either  to  buildings  erected 
upon  the  surface,  or  to  the  surface  itself,  devoted  to  other 
purposes,  by  subsidence,  I  think  it  is  impossible  to  deny  effect 
to  that  clause  ;  and  I  cannot  see  how  effect  can  be  given  to  that 
clause  without  rejecting  the  pleas  of  the  respondent. 

I  see  that  it  is  said  in  the  Lord  Ordinary's  judgment  that  it 
would  be  absurd  (I  think  that  is  the  expression)  to  suppose  that 
it  could  have  been  in  the  contemplatitm  of  the  parties  that  there 
was  to  be  an  obligation  to  rebuild,  and  an  obligation  to  maintain 
houses — the  feu  l)eing  taken  for  the  purpose  of  building — if  it 
was  to  be  in  the  power  of  the  mineral  owner  to  do  that  which 
would  destroy  the  buildings.  He  says  that  there  may  have  been 
gome  other  injuries  ("destroy"  is  the  word  used  there)  for 
wliich  the  mineral  owner  would  not  be  liable,  and  against  which 
he  has  protected  himself.  But  his  Lordship  does  not  illustrate 
this,  and  I  do  not  think  that  a  greater  or  smaller  amount  of  in- 
jury to  the  buildings  would  affect  the  principle  of  the  case. 

The  ground  upon  which  the  majority  of  the  Court  below 
proceed^  was  a  very  broad  one,  namely,  that  the  workings 


were  not  proper  workings,  and  that  they  coold  not  be  pro^ 
workings,  because  they  produced  the  result  that  is  oomplaiud 
of.  I  venture  to  think  that  that  is  a  mode  of  reasoning  ii  i 
circle.  If  the  fact  that  they  produced  the  injury  is  enongh  ii 
determine  the  character  of  the  workinga  as  to  whether  tkf 
are  proper  workings  or  not,  there  is  no  effect  fgireu  to  te 
clause  at  all,  and  there  is  no  occaaion  for  going  furtbcryi 
any  examination  of  this  contract.  But  I  think  that  th« 
words — "  pro])er  working,"  have  reference,  in  the  first  fkn, 
mainly  to  the  mineral  owner.  I  think  they  art  iiwrtii 
])rincipally  for  his  sake,  as  between  him  and  hit  tenant  Bk^ 
also,  I  can  conceive  that  there  may  be  some  very  irr^pk 
]>roceeding8  which  would  be  unnecessary  for  taking  oat  tKeci^ 
and  which  would  go  further  than  merely  taking  oat  the  ed, 
and  cause  injury  of  another  kind,  for  which  there  wooldbea 
excuse  under  a  reservation  of  the  right  to  get  the  coaL  BMI 
do  not  see  that  there  is  any  allegation  here  that  the  moda 
mode  of  working  by  stoop  and  room  has  not  been  pamediiA 
all  pro])riety  by  these  tenants  as  far  as  the  mode  of  wolkiiyii 
concerned. 

It  is  said,  further,  that  it  is  impossible  to  suppose  thift  tk 
feuar  would  have  taken  the  feu  if  the  landlord  or  the  maed 
owner  was  to  have  the  power  to  do  what  he  purposes  doing  kft 
Now,  we  do  not  know  all  the  circumstances  under  which  ikim 
was  granted.     We  do  not  know  what  waa  in  the  contemplilia 
of  Mr.  Porteous.     M  r.  Porteous  was  probably  not  a  good  mpwr 
and  he  may  have  been  under  the  belief  that  no  working  it  tkl 
de]ith  would  affect  the  surface  above ;   or,  he  may  hare  bcci  4 
opinion  that  it  would  not  be  carried  to  an  extent  which  wtM 
affect  the  surface.     At  all  events  he  did  not  protect  hiorif; 
but,  on  the  contrary,  the  landbrd  protected  himself  sgusrtaf 
consequences  resulting  from  the  working  of  the  whds  «f  tk 
coal.     If  Mr.  Porteous  was  under  any  misapprehensioo  of  Art 
kin<l,  or,  if  he  thought  that  the  risk  was  so  small  that  it  la 
worth  his  while,  for  a  feu-duty  of  £5  a-year,  to  have  a  kw 
there  until  some  unfortunate  result  should  come  at  sons  A* 
tant  period  of  time,  I  can  easily  com^irehend  iL     He  soos  §t 
rid  of  the  matter,  and  then  came  his  successor.     Mr.  Takm 
only  had  it  for  a  short  space  of  time.     At  all  events,  we  emd 
go  into  this  question.     We  cannot  tell  the  motives  wUek  i» 
fluenced  the  i)arties — they  had  their  own  views  of  thetriatcMi^ 
and  they  bargained  freely. 

I  cannot  concur  in  the  view  of  one  learned  Judge  is  tksM 
below,  that  because  the  superior  has  protected  himself  tf^ 
the  claim  for  damages  for  working,  therefore  it  is  tksa 
necessary  to  grant  an  interdict  against  his  doing  sa    It  A* 
not  appear  to  me  that  that  is  the  right  view  of  the  cm,  1 
think  the  very  stipulation  of  not  being  liable  for  dani^  » 
templates  the  power  of   working   so   as    to    ocoisioa  iqift 
otherwise  there  was  no  use  in  making  such  a  stipnlstioB.  tja 
the  whole,  although  I  see  that  there  is  a  strong  grooDdfork* 
ing  in  a  case  where  the  stipulation  is  not  so  dearsa  it  iskn^il^ 
the  feu  being  made  for  the  purpose  of  building;  with  ai  «k( 
gation    to  maintain  buildings  upon  the   property  feiei  i> 
working  must  be  consistent  with  that  purpose,  I  do  notHiii 
case  like  this,  where  the  stipulation  is  express,  thatitapai^ 
to  get  over  it.     I  may  say  as  to  the  obligation  to  nJNuUtwV 
view  of  both  parties,  that  I M"^ 


seems  to  have  been  in  the  view  of  both  parties, 
disposed  to   express  any  opinion   upon  the  point    !■■* 
quite  prepared  to  say  that  the  obligation  to  rebuild  in  ft  oiAaB 
of  this  kind  could  be  enforceable.     That  is  not  a  qoestioftitiil^ 
it  is  necessary  for  us  to  decide,  and  I  give  no  opinion  ip*^ 
I  therefore  concur  in  the  judgment. 

The  followiug  was  the  order: — 

**  That  the  appellants  be  assoilzied  from  the  concliisionM|v 
action,  with  expenses  in  the  Court  of  Session  and  the  SMr 
court ;  and  that  the  expenses  ordered  to  be  paid  by  the  Oov 
below  be  re])aid  to  them." 

Appellant  AgenU,  Dewar  and  Deas,  W.a  ;  GnJuu**** 
Wardlaw,  Westminster.— i^fsponcf^t*^  AgetiU,  J.  and B. D-M 
W.S. ;  W.  Robertson,  Westminster.  "• 


k.-.^. 
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May  16,  1873. 

HOUSE  OF  LORDS. 

N.  Watson  &  Co.,  Merchants,  Calcutta,  and 
.tory.  Appellants,  v.  Robert  Shankland,  Mer- 
Greenock,  and  Others,  Respondents, 
arier-party — Freight — Advance  by  Charterer — Loss  of 
W.  chartered  a  ship  to  proceed  to  Calcutta  and  load, 
en  proceed  to  a  port  in  the  United  Kingdom,  the 
•party  containing  this  clause  :  **  Sufficient  cash  for 
ordinary  disbursements  to  be  advanced  the  master 
freight,  subject  to  interest,  insurance,  and  2^  per  cent, 
sion."     W.  at  Calcutta  advanced  to  the  master  £441, 

not  insure  the  ship,  and  she  was  totally  lost  during 
'age.  Held  (affirming  judgment),  that  the  charter- 
iplied  that  W.  was  to  secure  his  advances  by  insurance, 
he  failed  to  insure,  he  was  not  entitled  to  repayment 
owners  of  the  sum  he  advanced. 

,  vol.  xliv.  p.  87. 

ras  an  appeal  from  a  decision  of  the  First  Division 
»urt  of  Session,  assisted  by  three  Judges  of  the 
)ivi8ion.  An  action  was  raised  in  the  Sheriff- 
Renfrew  by  the  appellants,  the  charterers  of  a 
£596  for  advances,  commission,  interest,  etc.,  due 
;pondent8,  the  owners.  The  ship  "  Janet  Cowan," 
Kjk,  belonged  to  Mr.  Shankland  and  others.  When 
Bombay  a  charter-party  was  made  between  the 
jid  Messrs.  Ralli,  who  afteiwards  transferred  it 
pellants  and  pursuers.  By  this  contract  the  ship 
roceed  to  Calcutta,  and  there  load  and  carry  the 
a  port  in  the  United  Kingdom.  The  clause 
ig  the  payment  of  freight  was  as  follows  : — 
reight  to  be  paid  on  unloading  and  right  delivery  of  the 
ish,  two  months  from  the  ship's  report  inwards  at  the 
buse,  or  under  discount  at  the  rate  of  5  per  cent,  at 
I  option." 

as  also  stipulated — 

lent  cash  for  ship's  ordinary  disbursements  to  be  ad- 
e  master  against  freight,  subject  to  interest,  insurance, 
T  cent,  commission,  and  the  master  to  endorse  the 
»  advanced  upon  his  bills  of  lading.'* 

the  ship  was  preparing  for  her  voyage  from  Cal- 
e  charterers  made  advances  to  the  master  for 
(bursements,  which,  with  commission  and  interest, 
i  to  £596.  The  ship  was  lost  in  the  course  of 
ge.  The  charterers  sought  to  recover  back  the 
m,  and  the  defence  was  that  the  cash  advanced 

intended  as  a  loan,  but  was  a  prepayment  of 
ind  could  not  be  recovered  back.  The  Sheriff  of 
,  reversing  the  Sheriff-substitute's  decision,  held 
pursuers  were  entitled  to  recover  the  advance  and 
on.  The  First  Division,  by  a  majority,  reversed 
iff's  judgment,  and  held  that  the  plaintiffs  were 
lied  to  repetition,  on  the  ground  that  they  had 
id  to  secure  themselves  by  insurance,  which  they 
d  to  do.  The  charterers  now  appealed  against 
sion. 

3.C.,  and  White,  for  the  appellants — 
Igment  of  the  Court  below  was  wrong.  It  was  ad- 
'  the  Judges  that  by  the  law  of  Scotland  a  sum  ad- 
r  way  of  prepayment  of  freight  was  repayable  in  the 
he  ship  being  lost  This  was  also  the  law  of  England, 
acconling  to  the  earlier  cases,  before  the  case  of 
V.  Drew,  3  B.  and  Ad.  445.  It  is  true  that  the  later 
[icks  V.  Shield,  7  £.  and  K  633,  and  Byrne  w,  Schiller, 
ch.  20,  assume  that  a  prepayment  of  freight  could  not 
-ed,  though  the  Judges  regretted  they  could  not  hold 
As  these  cases  have  not  been  recognised  by  the 

Lords,  they  should  be  overruled,  and  the  law  made 
M  in  America  and  all  Earopean  countries. 


If  the  general  rule  in  Scotland  is  that  prepayment  of  freight  is 
recoverable  back  in  the  event  of  the  ship  being  lost,  there  is 
nothing  in  the  charter-party  to  alter  that  rule.  The  real  con- 
tract here  is  that  advances  were  to  be  made  against  and  not  by 
way  of  prepayment  of  freight.  The  stipulation  about  insurance 
was  entirely  optional  to  the  charterer,  and  was  merely  given 
him  as  an  iidditional  security,  inasmuch  as  he  had  an  insurable 
interest  on  the  ship  by  virtue  of  such  advance  like  a  mortgagee 
of  the  ship—  1  Amould  Ins.,  60  (4  ed.) ;  Wilson  v.  Martin, 
1 1  H.  and  G.  684 ;  1  Parsons,  Mar.  Ins.,  190.  The  freight  had 
in  effect  been  equitably  assigned  by  the  owners  to  the  charterer 
pro  tarUo.  The  Judges  below  had  erroneously  assumed  that  the 
charterer  bad  no  insurable  interest,  whereas,  if  they  had  not 
erred  in  that  point,  they  would  not  have  placed  the  importance 
they  did  on  the  clause  about  insurance. 

Lord  Advocate  (Young)  and  Benjamin,  Q.C.,  for  the 
respondents — 

The  judgment  of  the  Court  below  was  right.  It  is  enough  to 
take  the  charter-party  by  itself  as  a  special  contract,  and  the 
very  fact  of  there  being  a  power  given  to  insure,  implied  that 
the  charterer  was  to  be  at  the  risk  if  the  vessel  was  lost. 
Thomson  v.  Gillespie,  5  E.  and  B.  209 ;  Hicks  v.  Shield,  7  E. 
and  B.  G33 ;  Jackson  v.  Isaacson,  3  H.  and  N.  405.  "The 
Salacia,"  32  L.  J.  Adm.  43  ;  Droeje  v.  Simpson,  L.  R.  2  Privy  0. 
505  ;  Trayes  v.  Worms,  34  L.  J.  274,  C.P. 

Lord  Chancellor. — My  Lords,  without  saying  that  the 
authorities  which  have  been  cited  at  the  bar  contain  nothing 
useful  for  the  assistance  of  your  Lordships  in  the  determination 
of  this  or  any  similar  case,  it  does  not  appear  to  me  that  it  is  a 
case  which  is  necessarily  governed  by  any  of  those  authorities. 

The  facts  are  shortly  these  :  A  bill  of  exchange  was  granted 
by  the  master  of  a  ship  at  Calcutta  for  the  purpose  of  covering 
certain  advances  made  at  that  port  in  respect  of  disbursements 
of  the  ship  by  the  charterers  or  their  agents.  It  is  clearly  ad- 
mitted with  great  candour  at  the  bar  that  the  parties  did  not 
themselves  look  upon  this  transaction  as  a  transaction  upon  the 
footing  of  the  charter-party.  It  may  very  well  be,  according 
to  the  argument  of  Mr.  Butt,  that  if,  when  the  transaction  is 
examined,  it  is  found  in  fact  to  fulfil  all  the  conditions  of  a 
transaction  according  to  the  charter-party,  the  appellants  would 
not  suffer  by  reason  of  their  having  given  to  it  a  different  form, 
in  consequence  of  their  having  in  the  first  instance  taken  a 
different  view  of  its  nature  and  effect.  At  the  same  time  no  one 
can  be  very  much  surprised,  if,  they  having  intended  to  operate 
in  a  particular  manner  and  not  under  the  charter-party,  it  ^ould 
turn  ont^that  the  transaction,  when  compared  with  the  condi- 
tions of  the  charter-party,  does  not  accurately  fulfil  those  oon^ 
ditions. 

The  contract  is  contained  in  these  words  :  **  SufScient  cash  for 
ship's  ordinary  disbursements  to  be  advanced  the  master  against 
freight,  subject  to  interest,  asurance^and  2^  percent,  commission." 
In  my  view  it  is  not  necessary  to  decide  any  of  the  questions 
that  arise  upon  the  contract  made  in  that  form,  except  this — what 
is  the  effect  of  the  words  '*  subject  to  interest,  insurance,  and  2} 
per  cent,  commission",  with  reference  to  the  factthat  no  insurance 
was  made.  It  may  very  well  be, — certainly,  as  far  as  I  am  con- 
cerned, I  will  deal  with  the  the  case  upon  the  hypothesis  that  it 
may  be, — that,  according  to  the  true  construction  of  this  contract, 
it  was  to  be  a  loan  upon  the  security  of  the  freight  and  not  a  pre- 
payment of  freight.  It  is  not  necessary  that  your  Lordships 
should  decide  that  question,  and  I  should  not  advise  your  Lord- 
ships to  put  your  decision  in  such  a  form  as  to  affect  the  de- 
termination of  such  a  question  in  any  future  contract  upon 
which  it  may  arise.  But  assuming  that  to  be  the  true  construc- 
tion of  the  contatMzt,  and  that  this  was  to  be  a  loan  upon  the 
security  of  the  freight,  and  not  a  prepayment  of  the  freight,  or 
a  part  payment  of  the  freight,  or  a  payment  on  account  of  the 
freight,  within  the  principle  of  the  authorities  which  have 
been  referred  to,  still  the  question  is,  whether,  according  to  the 
true  and  sound  construction  of  this  contract,  it  was  not  under- 
stood and  agreed  between  the  two  parties  that  the  insurance 
which  it  was  for  their  common  interest,  for  the  interest  of  both 
of  them,  to  have  made  in  the  most  proper  and  convenient  man- 
ner, should  be  made  by  the  charterers. 

I  cannot  but  think  that,  apart  from  any  evidence  as  to  usage 
and  practice,  it  is  a  sound  view  of  this  mercantile  contract  to 
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hold  that  it  proYides  fur  insurance  and  does  not  leave  the  8ab« 
ject  of  insurance  uncertain  and  indeterminate.  Insurance  is 
mentioned,  as  your  Lordships  will  observe,  in  direct  connexion 
with  two  other  things  which  were  not  uncertain,  and  which  were 
not  indeterminate,  namely,  interest  and  commission.  Interest 
was  to  be  charged  at  all  events  ;  commission  was  to  be  charged 
at  all  events.  It  appears  to  me  that  the  sound  and  reasonable 
view,  looking  to  the  nature  of  the  contract,  is,  that  there  is 
nothing  to  lead  us  to  suppose  that  insurance  was  not  to  be  as 
much  a  fixed  term  of  the  contract  as  interest  and  commission, 
and  that  not  the  less  because  all  these  terms  are  primarily  in 
favour  of  and  for  the  protection  of  the  person  advancing  the 
money.  The  owner  subjects  himself  to  the  burden,  but  both 
have  an  interest  in  diminishing  that  burden,  at  least  the  man 
upon  whom  the  burden  would  fall  has  an  interest  in  diminishing 
it  as  far  as  it  can  be  diminished  for  his  own  security  ;  and  there- 
fore, as  either  one  or  the  other  ought  for  that  ])urpo8e  to  make 
an  insurance,  it  was  reasonable  that  they  should  make  a  contract 
between  themselves  as  to  how  the  insurance  was  to  be  made. 

One  of  your  Lordships  j)ut  to  Mr.  Butt  in  the  course  of  his 
reply  this  observation,  in  which  Mr.  Butt  expressed  his  con- 
currence :  '*  These  are  all  things  as  to  which  the  charterer  was 
to  be  the  creditor  of  the  other  party."  But  if  ho  was  to  be  the 
creditor  of  the  other  ])arty  for  all  these  things,  then  that  was  a 
part  of  the  contract.  He  was  to  advance  the  money  ;  he  was  to 
cliarge  interest,  he  was  to  charge  commission,  and  he  was  to 
charge  insurance,  and  how  could  he  charge  insurance  unless 
insurance  was  made? 

It  appears  to  me  that  the  good  sense  of  the  matter  concurs 
with  that  view,  because  he  would  not  be  satisfied  unless  the  in- 
surance was  under  his  own  control.  He  would  not  have  the 
security  for  which  it  was  reasonable  that  he  should  stipulate, 
and  it  would  be  only  by  him,  when  the  advances  were  made, 
that  the  precise  amount  for  which  the  insurance  was  to  be 
effected  would  be  known.  I  take  it,  therefore,  that  as  between 
these  parties  it  is  a  contract  in  substance  to  this  effect :  I,  the 
borrower,  give  you,  the  lender,  a  right  to  charge  me  with  the 
premium  of  insurance, — which  is  very  much  the  same  thing  in 
principle  as  if  he  had  put  the  money  into  his  hands  for  the 
purpose  of  effecting  that  insurance.  I  by  no  means  think  it 
necessary  to  say  what  the  result  might  have  been  if  for  any 
reasonable  cause  he  had  determined  not  to  avail  himself  of  the 
right  to  insure,  and  to  charge  the  premiums  of  insurance,  and  he 
had  given  notice  of  that  to  the  other  party  in  reasonable  time. 
He  did  not  in  fact  do  so,  although  according  to  the  evidence 
there  was  abundance  of  time  for  it  to  have  been  done.  Still 
less  do  I  desire  to  say  anything  which  would  affect  the  question 
which  might  have  arisen  if,  having  effected  an  insurance,  that 
insurance  had  through  some  cause  not  imputable  to  his  fault 
become  unavailable.  I  proceed  upon  the  assumption  that  it  may 
be  the  construction  of  this  contract  that,  in  either  of  these  events, 
he,  acting  reasonably  and  according  to  good  faith  and  right  un- 
derstanding, would  be  held  entitled  to  recover  in  the  event  of 
the  loss  of  the  ship. 

But  in  point  of  fact  no  insurance  was  made,  and  the  question 
is,  whether,  under  this  contract,  the  shipowner  had  not  a  right 
to  rely  upon  that  insurance  being  made  in  the  actual  circum- 
stances of  the  case  by  the  person  who  here  stipulated  for  and 
received  the  right  to  charge  the  premiums  of  insurance  against 
him,  the  shipowner.  I  think  that  he  had.  It  is  manifest  that 
the  charterers  neglected  to  do  so,  and  to  give  notice  that  it  was 
not  done.  What  must  be  the  consequence  of  a  loss  of  the  ship, 
the  charterers  knowing  that  the  insurance  was  not  made? 
Upon  one  or  the  other  of  these  two  parties  that  loss  must  fall. 
If  the  insurance  had  been  made  and  the  money  paid  by  the 
shii)owner,  then  the  benefit  of  the  insurance  would  have  accrued 
to  the  shipowner.  It  is  very  much  like  an  ordinary  case  i)ut 
in  the  course  of  the  argument  of  the  right  of  a  man  who  gives 
several  securities,  when  he  pays  off  the  mortgage  to  have  all 
the  securities  delivered  up  into  his  own  hands  unless  a  reason 
which  is  a  sound  and  good  one,  and  consistent  with  the  duty  of 
the  mortgagee,  and  which  is  not  imputable  to  his  own  fault,  can 
Im)  given  for  the  failure  of  any  one  of  them.  This  seems  to 
have  been  really  the  view  which  prevailed  on  the  whole  in  the 
minds  of  the  learned  Judges  in  the  Court  below.  I  think  the 
soundest  ooiurse  for  your  Lordships  to  take  would  be  to  found 
your  judgment  entirdy  upon  that  view. 


I  perceive  that  in  the  interlocutor  under  appeal  there  an 
certain  findings  which  your  Lordships  will  xirobably  think  p 
beyond  that  which,  taking  the  view  of  the  case  which  I  hwe 
submitted  to  your  Lordships,  if  your  Lordships  shouki  cases 
in  that  view,  it  is  necessary  to  put  upon  the  face  of  this  iote. 
locutor.  There  isa finding  asto  the  genendlaw  upon  the  subject 
Now,  it  appears  to  me  that  it  is  not  expedient  that  thai  fiadi^ 
should  be  made  in  the  interlocutor ;  first  of  all,  because  it  dM 
not  appear  to  me  to  be  at  all  clear  that  upon  this  occssioB  wt 
ought  to  decide  any  question  as  general  law  at  sD;  isl 
secondly,  because  if  we  did  it  would  be  necessary  to  etmMm 
how  far  that  law  ou^ht  to  be  the  English  or  the  Scotdiln; 
and  finally,  if  it  ought  to  be  the  English,  whether  it  woaUbei 
safe  thing  to  lay  down  the  rule  in  the  terms  which  arc  \m 
stated,  which  certainly  do  not  appear  to  agree  altogether  wA 
the  rule  lately  stated  in  England  in  the  case  of  Byne  t 
Schiller,  rejwrted  amongst  our  cases.  I  should,  therefote,  jn** 
pose  to  your  Lordships  to  vary  the  inteiiocutor  by  omitting  tb 
words  beginning  with  the  words  "find  in  law,"  and  the  vinli 
'*thc  amount  of  the  said  advance  from  the  owners."  Ha 
further,  the  Inner  House  propose  to  place  a  constmctioB  ifs 
the  contract,  going,  I  think  beyond  the  view  which  I  haveii^ 
mitted  to  your  Lordships,  and  involving  this,  that  by  the  km 
and  terms  of  this  contract  the  charterers  *'  must  be  hdd  toksn 
limited  their  security  for  repayment  of  the  advances  to  lb 
right  of  set  off  in  settling  with  the  owners  if  the  freight  dmU 
be  earned,  and  to  the  amount  of  the  said  iusnranoe  3  sUf  ml 
cargo  should  be  lost,  and  to  have  relinquished  or  diKkai|rf 
the  i)er8onal  obligation  of  the  owners  for  repayment  is  ik 
lat4«r  events.  I  cannot  think  that  we  are  called  npoato|iM 
upon  the  face  of  the  interlocutor  any  such  interpretatkncflb 
contract.  One  of  your  Lordships  has  suggested  wends  to  bed^ 
stituted  for  the  words  which  I  have  read,  and  which  ««H 
make  the  finding  run  thus:  "find  that  in  the  _ 
the  charterers  having  stipulated  that  they  shoold  be 
insure  freight  at  the  owner's  expense  to  an  amount 
to  the  amount  of  their  advances,  must  be  held  to  hsTe  mtk 
such  insurance  a  part  of  their  security,  and,  not  having 
any  such  insurance,  must  be  held  to  have  relinqnished,  ii  At 
event  of  the  ship  being  lost,  any  claim  against  the  owmnkt 
repayment. "  I  would  submit  to  your  Lordships  that  tbsM  vaA 
should  be  adopted,  and  that  the  interlocutor  should  he  naik 
the  manner  which  has  been  explained. 

Lord  Chelmsford. — My  Lords,  I  agree  with  my  uMtd 
learned  friend  with  regard  to  the  short  ground  npon  wUekb 
has  rested  his  decision  in  this  case.  By  the  coDtiaet  bcCii* 
the  parties  the  insurance  upon  the  advances  was  to  bs  «Mii 
by  the  charterer.  There  was  no  obligation  upon  him  ioitf* 
except  in  the  sense  of  its  being  for  his  own  proteotioa  tWk 
should  be  insiu^  but  as  he  chose  not  to  insure  he  tooklbdl 
upon  himself,  and  therefore  he  must  bear  the  Umi. 


Lord  Colonsay. — My  Lords,  I  concur  in  tiie  resatt  ttf 
has  been  arrived  at,  and  I  think  the  grounds  whidiksnt* 
stated  are  quite  suflScient  for  the  determining  of  tins  eMt 

Lord  Cairns. — My  Lords,  I  also  concur. 

Interlocutor  of  the  2d  December  1871  wrWl^t 
subject  thereto  J  affirmed^  together  with  tk  i^ 
locutor  of  the  31  st  January  I872y  a»d  <JP 
dismissed  with  costs;  cause  remitted, 

AppeOantA'  Agents,  W.  Mason,  S.S.C. ;  HiDyer,  Fenwick,** 
Stibbard,  Fenchurch  Street,  London. —  Bespandaifi  if^ 
W.  Archibald,  S.S.C. ;  Simson,  Wakeford,  and  Siiiiioa»^^ 
minister.  ** 


May  19,  1873. 

HOUSE  OF  L0RD& 

Jamss  Mackintosh,  Esq.,  Appellant,  v.  Hibs  Evb^ 
Maria  Mackintosh  and  Others,  BetpandeMs. 
Entail — Jieir 
M   in    1857 

and  his  heirs , 

entailed  estate)  of  all  his  debts  and  oUigatioiMi    Is  ISi?  ^ 


ir 
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an  antenuptial  contract  of  marriageT  providing 
to  his  third  wife,  and  in  eecurity  bound  himself  to 
in  the  entailed  estate,  which  was  done,  and  the  deed 
an  option  to  him  and  his  heirs  to  get  rid  of  the 
y  purchasing  like  annuities  from  an  Lnauranoe  office. 
»g  died-^Z/ie/J  {reversing  judgment)  that  the  heir  of 
a  entitled  to  he  relieved  of  the  anuuitiefl,  these  being 
I  obligations  within  the  meaning  of  the  clause. 

vol.  xlii.  p.  344* 

as  an  appeal  from  a  judgment  of  tbe  First 
n  a  Specizil  Case.  The  late  James  Mncktntosh 
zh&  execiU4?d  in  1857  a  deed  of  entwii  of  the 
iRmaDchft,  binding  himswlf  and  bfs  hcm^  etc,  '*  to 
fWeve  my  lands  before  disponed  of  all  my  debts 
.tions,"  By  Uis  last  disposition  nnd  settlement 
J  be  confirmed  tUis  deed.  In  1867  hL*  married 
dj  and  settled  upon  her  two  animities,  in  security 
le  bound  bimself  and  his  heirs  to  infeft  her  in 
Df  Laraancha,  bnt  reserved  an  option  to  purchase 
surance  office  like  annuities,  in  which  case  the 
!  to  give  a  discharg-e,  James  Mackintosh  died 
nd  the  First  Division  held  that  the  heir  of  entail 
xtitled  to  be  relieved  of  these  annuities.  The 
ippealed. 
^d  Advocate  and  Asher  for  the  appellant — 

ment  was  wrong.  It  ia  not  denied  that  the  appellant 
he  estate  subjeot  to  such  burdens  as  existed  at  the 
lath.  Biit  here  there  was  an  expreaa  clause  that  the 
ate  was  to  be  rebeved  of  all  debts  ^nd  obbgations, 
must  have  includefl  future  dehta. 
dties  wei^  both  debts  and  obligations,  and  therefore 
Rid  by  the  general  estate  so  as  to  relieve  the  heir. 
ion  as  to  buying  like  annuitieB  from  an  inauranee 
have  been  for  the  benefit  of  the  trustees,  as  parti ea 
the  general  estate,  for  the  interest  of  the  heir  of 
d  bo  not  to  pay  off  such  annuities, 

'can    of  Faculty   and   Pearsonj  Q,C*,   for  tbe 

i  below  WAS  right.  It  la  well  settled  that  if  debts 
1  on  a  particular  eatate,  then  they  are  the  proper 
le  heir  succeeding  to  that  estate — Ersk*  iii*  8.  52  ; 
t  237,  M.,  Ap,  Corapet.  2,  The  mle  applies  equally 
the  heir  and  general  diaponees^Campbell  tf.  Campbell, 
;  narrick'BTru8teesu.Moore>2,  D,BM.  1068,  Douglas 
6tb  Macpb.  223.  There  ia  nothing  in  tbe  combined 
^r  thia  general  rule.  The  clause  in  the  deed  of  entail 
te  of  atylcj  and  it  has  never  been  applied  to  an  aunuity 
ler*a  widow  ;  nor  indued  waa  such  a  debt  then  existent. 
in  the  last  will  to  pay  debts  never  includes  heritable 
h  these  aunnities  were — Ersk,  iii,  9,  48  ;  Douglas  v. 
h  Macph,  223.  As  to  the  option  to  fmr chase  annuities, 
Ls  expressly  given  to  the  entailer  and  the  heirs  of 
I,  Besides,  even  if  it  waa  for  the  widow's  executora, 
an  option  and  not  eompulanry.  There  ia  nothing  to 
;he  testator  did  not  mean  these  annuities  to  remain 
the  entailed  estate. 

Cur,  adv*  tmlL 

LOWS  AY. — My  Lordsi  this  is  an  appeal  from  a  part  of  a 
of  the  Firut  IK  vision  of  the  Court  of  Seasion  pro- 
.  a  speeial  case  stated  by  the  parties.  Two  questions 
tted  to  the  Court  for  decision.  The  first  is  that  to 
present  appeal  relates.  The  Court  of  3esaian  found 
iir  of  entail  was  not  entitled  to  the  relief  he  asked. 
gment  waa  rested  mainly  on  two  grounds — 1st,  That 
'  of  Scotland  as  a  rule,  a  liferent  annuity,  or  a  debt 
heritable  estate,  is  to  be  borne  by  the  heir  succeeding 
^age  in  the  case  of  intestate  snccession,  and  that  the 
uddj  in  the  case  of  teatate  succession  unless  a  con- 
tioa  ii  made  to  appear.  2d.  That  the  clause  in  the 
hicb  the  heir  founds  cannot  in  the  drcum stances  bo 
as  appljrit^  to  the  particular  annuities  in  question. 
E  thMO  propositions  is  admittedj  bat  the  appeliant 


contends  that  a  contrary  intention  is  made  to  appear.  Tbe 
second  proposition  is  disputed. 

The  late  James  Mackintosh  of  Lamancha,  left  three  deeds, 
which  are  referred  to  in  tbe  special  case,  viz.,  Ist,  deed  of  entail 
of  the  estate  of  Lamancha,  dated  in  1857  j  2d,  last  will  and 
settlement  dated  in  1505^  3d,  contract  of  marriage  with  his 
third  wife,  dated  in  1867* 

The  first  of  these  deeds  contains  the  clause  on  which  tbe  heir 
of  entail  mainly  fountis,  and  which  is  thus  expressed  :  **  I  oblige 
myself,  my  heirs,  eiecutora,  and  representatives  whatsoever,  to 
free  and  and  relieve  my  lands  before  disponed  of  all  my  tlebts 
and  obligations."  The  second  of  the  said  deeds  conveyed  his 
wbole  estates,  heritable  and  moveable,  other  than  the  estate  of 
Lamancha,  to  certain  trustees,  and  directed  them  to  i^ay  **  the 
whole  debts  which  may  he  due  by  me  at  the  period  of  ray 
death,"  and  also  to  pay  certain  legacies  and  betpiests,  and  to 
divide  the  residue  into  six  shares,  to  lie  distributed  in  certain 
proj>ortions  among  bia  four  children,  all  of  whom  wore  by  his 
ti  rat  wife.  It  also  contained  a  el  ana  e  revoking '^  all  wills  and 
settlemeuts  executed  by  me  at  any  time  heretofore,  exci^pting 
a  disposition  and  deed  of  entail  of  my  lands  and  estate  of 
Lamanoha,  which  shall  stand,  and  subsist  in  full  force  ami  effect.*' 

The  third  of  the  said  deeds  made  certain  provisions  io  favour 
of  his  third  wife^  including  the  two  annuities  of  £150  and  £70, 
now  in  quesUoo,  and  for  '*  her  further  security  and  more  sure 
payment  "•  of  the  said  aimnities  he  bound  and  obliged  himself 
to  iufeft  her  in  the  estate  of  Lamajicha,  This  deed  also  con* 
taina  the  following  cJaoRe,  on  which  the  heir  of  entail  founds — - 
"  But  declaring  that  it  shall  he  in  the  option  and  power  of  the 
said  James  Mackintosh  and  his  heira,  executors,  and  successors, 
to  secure  the  said  annuity  of  *£I50  a  ad  yearly  aum  of  £70  to  the 
said  Mary  Ann  Bum  by  purchasing  at  his  and  their  own  ex- 
pcnso  from  any  respectable  insurance  company  to  be  selected 
and  approved  of  by  her,  an  annuity  payable  to  the  aaid  Mary- 
Ann  Bum  in  the  terms  before  provided,  equal  in  amount  to  the 
said  annuity  of  £150  and  yearly  sum  of  £70  liereinbefDre  pro- 
vided to  her,  and  upon  the  purchase  being  effetited  and  com- 
pleted to  her  satisfaction,  and  the  writs  secnring  the  same  being 
delivered  to  her,  ahe  binds  herself  and  the  trustees  after  named, 
but  at  the  exj^ense  of  the  said  Jamea  Mackintosh  and  his  fore* 
saids,  to  discharge  and  disburden  the  several  subjects  and  others 
befiire  mentioned  and  described  of  the  said  provisions  secured 
over  them  aa  aforesaid," 

In  January  1S67  Mrs.  Mackintosh  waa  iofeftin  the  estate  of 
Lamancha  on  the  contract  of  marriage.  In  February  1869  Mrs: 
Mackintosh  died  without  having  exercised  tbe  aaid  option. 

It  appears  from  tbe  Special  Caso  that  the  rental  of  the  entailed 
estate  was  about  £700  per  annum,  and  that  the  public,  jisjticbialj 
and  other  burdens  payable  by  the  proprietor  amounted  to  about 
£100  per  annum.  It  also  appears  that  the  general  trust- estate 
comprehended  a  houae  in  Charlotte  Square,  Edinburgh,  heritable 
and  personal  estate  in  Calcutta  of  conaidoTable  amount,  and  per- 
somil  estate  in  Britain  exceeding  £27,000,  and  that  the  t^it^o- 
sixths  of  his  estate  falling  to  the  share  of  each  of  his  daughters 
will  be  more  than  £10,000  and  teas  than  £20,000, 

The  heir  of  entail  now  claims  to  be  relieved  of  the  annuities 
by  the  general  tmat- estate.  I  am  of  opinion  that  he  is  entitled 
to  be  BO  relieved. 

The  clause  in  the  entail  wa?  certainly  intended  to  impose  an 
obligattou  somewhere  to  free  and  relieve  the  estate  of  Lamanohn 
of  all  Mr,  MackLutoah's  debts  and  obligations,  and  I  have  no 
doubt  that  it  was  meant  to  extend  to  future  debts  and  obliga- 
tions. The  words  are  qaite  general ;  and  the  Judges  in  the 
Court  below  apjiear  not  to  have  attach eil  imjwrtance  to  the 
circumstance  that  the  obligation  in  question  was  contracted  at 
a  date  subaefiuent  to  tbe  entail.  Indeed  it  does  not  appear,  and 
is  not  alleged,  that  at  the  date  of  the  entail  there  existe<^l  any 
debt  or  obligation,  and  if  there  was  none,  the  clause  must  have 
been  intended  to  apply  to  future  debU  and  obligations.  The 
purpose  of  it  appears  to  have  been  that  the  ostate  of  Lamancha 
sbonld  be  launched  under  the  entail  free  from  debt ;  and  the 
conception  of  tbe  clause  appears  to  have  been,  not  with  the  view 
of  efiTuct  being  given  to  the  ordinary  mle  of  law  as  between  heir 
and  executor,  but  with  the  view  of  making  a  special  arrange* 
ment  because  of  tbe  entail.  The  ordinary  rule  of  law  aa  between 
heir  and  executor  in  regard  to  the  evidence  of  debts  is  founded 
on  the  pr«eumptton  that  the  heritage  is  capable  of  bearing  all 
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the  burdens  incident  to  it.  The  heir  who  succeeds  to  it,  if  he 
is  not  fettered,  can  deal  with  it  as  he  pleases,  and  turn  it  to  the 
best  account  for  his  own  relief.  But  if  he  is  ouly  to  be  put  into 
possession  under  the  fetters  of  an  entail,  his  condition  will  be 
materially  different ;  and  if  the  entailer  intends  that  the  estate 
he  is  entailing  should  be  started  free  from  debt,  it  is  quite 
reasonable  that  he  should  make  provision  for  doing  so  out  of 
his  other  means,  and  the  more  so  if  his  other  means  are  ample, 
as  in  this  case  they  are  said  to  have  been. 

The  obligation  to  free  and  relieve  Lamancha  was  imposed  by 
the  entailer  on  himself,  his  heirs,  executors,  and  representatives 
whatsoever.  That  appears  to  have  been  with  him  a  primary  or 
leading  object.  If  he  had  himself  redeemed  the  obligation,  he 
must  have  done  so  out  of  his  general  estate,  and  which  would 
have  been  to  that  extent  diminished.  Not  having  done  so,  on 
what  part  of  his  estate  did  ho  intend  that  the  obligation  to  re- 
lieve should  devolve  ?  It  could  not  be  on  the  estate  of  Lamancha, 
because  that  was  the  estate  to  be  relieved.  His  only  other 
estate  was  the  general  estate  ;  therefore,  if  the  relief  was  to  be 
given  by  him  or  by  his  estate,  it  was  to  be  given  out  of  his 
general  estate. 

It  appears  to  me  that  this  view  is  supported  by  the  terms  of 
the  trust-settlement.  It  is  true  that  in  the  general  case  a 
direction  to  trustees  in  a  mortis  caiisa  trust-deed  to  pay  the 
debts  of  the  deceased  docs  not  of  itself  imply  any  deviation  from 
the  general  rule  of  law  as  to  the  incidence  of  heritable  and 
moveable  debts.  But  an  expressed  intention  to  start  an  in- 
cipient entail,  or  to  add  other  lands  to  an  existing  entail,  intro- 
duces another  element,  and  gives  rise  to  other  considerations 
leading  to  the  inference  that  the  testator  intended  the  lands  so 
dealt  with  to  be  cleared  of  debt,  oven  if  there  was  no  ex])res3 
declaration  to  that  effect,  as  the  continued  existence  of  debt  on 
these  lands  might  result  in  defeating  the  object  of  the  entail. 

Here  there  is  the  declaration,  or  rather  obligation,  of  the 
testator  himself  in  the  deed  of  entail  which  he  referred  to  in 
the  trust-deed  as  forming  part  of  his  settlement,  and  he  directs 
his  trustees  to  pay  all  his  de))ts,  to  reconl  the  entail,  and  to  put 
the  heir  in  possession  of  Lamancha  under  and  in  virtue  of  the 
deed  of  entail. 

Taking  these  two  deeds  together,  I  do  not  doubt  that  Mr. 
Mackintosh's  intention  was  that  the  estate  of  Lamancha  should 
be  freed  and  relieved  out  of  his  general  estate  unless  there  are 
special  grounds  for  holding  that  the  particular  annuities  in 
question  are  not  within  the  range  of  the  debts  and  obligations 
to  which  the  clause  in  the  entail  has  reference. 

Up  to  the  time  when  the  trust-settlement  was  executed  there 
did  not,  so  far  as  we  see,  exist  any  de))t  that  would  have 
affected  Lamancha  according  to  the  ordinary  rule  of  law  as  be- 
tween heir  and  executor.  But  then  came  the  marriage-contract 
by  which  a  security  over  Lamancha  was  given  to  the  lady  for 
the  annuities  in  question,  and  by  the  same  dee<l  Mr.  Mackintosh 
reserved  to  himself,  his  heirs,  executors,  and  successors,  the 
option  and  power  to  purchase  for  the  lady  from  any  resi)ectablo 
Insurance  Comjiany  to  be  approved  of  by  her  an  annuity  equal 
to  those  in  question,  and  she  bound  herself  thereupon  to  dis- 
charge the  security  over  Lamancha,  and  disburden  that  estate 
thereof. 

Upon  this  deed  several  observations  have  been  made.  First, 
it  has  been  observe<l  that  the  burden  it  im|)osed  was  subsequent 
to  the  date  of  the  entail.  I  have  alreaily  shown  that  this  cir- 
cumstance is  immaterial,  and  may  be  dismissed.  Secondly,  an 
observation  to  which  some  importance  appears  to  have  been  at- 
tached in  the  Court  below  was,  that  as  Mr.  Mackintosh  was 
wealthy,  and  could  have  provided  for  his  widow  otherwise,  it  is 
difficult  to  understand  why  he  should  have  imposed  the  burden 
on  the  entailed  estate  if  he  intended  it  to  be  boruc  by  his 
general  estate.  I  am  not  much  moved  by  that  observation.  It 
may  be  that  Mr.  Mackintosh  could  have  i)rovided  for  his  widow 
by  placing  funds  in  the  hands  of  trustees  for  that  purpose,  or 
by  coming  under  obligation  to  do  so,  or  to  provide  her  with  a 
jointure ;  but  we  do  not  know  how  his  funtls  were  employed  at 
that  time.  Ho  may  not  have  been  disposed  to  disturb  his  in- 
vestments, or  to  lock  up  funds  in  the  hands  of  trustees.  Tho 
lady  or  her  advisors  may  have  preferred  immediate  substantial 
security  over  Lamancha  to  an  obligation  de  futuro  to  be  imxde- 
mcnted  out  of  floating  capitaL 

Thirdly,  it  was  contended,  and  that  appears  to  have  been  the 


main  ground  of  judgment  in  the  Court  below,  that  the  uiai- 
ties  secured  over  Lamancha  are  not  %  debt,  or  at  least  are  k4 
a  debt  in  the  sense  of  the  claose  in  the  entaQ ;  that  the j  vs 
not  a  capital  sum  due,  which  might  be  mt  once  paid  off,  but  lie 
a  continuous  security  over  the  rents  for  the  terody  aonutis 
as  they  fall  due,  and  similar  to  the  rigbt  which  the  prcKBt* 
future  heirs  of  entail  would  have,  to  make  provision  for  tUi 
widows  under  the  Aberdeen  Act,  or  under  the  powers  girenkf 
the  entail,  which  are  similar  to  tbose  of  the  Aberdeen  Act  I 
am  not  satisfied  with  that  view.     The  cIauso  of  relief  in  tkeo- 
tail  a])plie8  to  "all  my  debts  and  obligations."  I  am  of  opiBat 
that  these  annuities  constitute  a  debt  in  the  ordinaiyieaMif 
the  wonl.     They  are  a  debt  in  which  the  widow  is  the  cni. 
tor,  and  the  representatives  of  Mr.  Mackintosh  are  the  <lefato\ 
and  for  payment  of  which  the  estate  of  Lamancha  maybe  attieki 
unless  the  relief  sought  be  given.     But  whatever  iogeM 
criticism  may  be  made  on  the  word  "  debts,*'  it  is  impoMUi 
to  escape  tlio  generality  of  the  word  ''obligations. "    ^oAa 
can  the  obligation    be  assimilated  to  a  provision  under  ik 
Aberdeen  Act.     It  does  not  profess  to  be  anything  of  the  kU 
It  has  none  of  the  requisite  conditions  or  limitatiolu  m  to  4i 
amount  or  liability  or  mode  of  recovery.     The  only  aaSaelf 
is  that  it  is  a  provision  for  a  widow.     Nor  does  the  cm 
stance  that  it  is  an  obligation  for  an  annuity,  sod  sot&ri 
capital  sum,  appear  to  mo  to  raise  any  practical  dii&i^ 
The  clause  in  the  marriage-contract  provides  for  sodfoffioBrilf 
meets  any  difficulty  of  that  kind  that  might  have  bees  nil 
It  reserves  the  power  to  relieve  the  land^  and  prewibeiAi 
mode.     The  only  question  is  as  to  the  evidence  of  the  M^ 
and  I  would  here  again  observe  that  at  the  very  monieiittfi^ 
posing  the  burden  on  Lamancha,  Mr.  Mackintosh  hidiisi- 
templation  the  removal  of  it  by  himself  or  his  repKMtili^ 
and  must  have  intended  the  relief  to  come,  not  oat  oilimtik 
but  out  of  his  own  other  means,  that  is  to  say,  out  of  thefMri      ^^^ 
estate.     The  respondents  say  that  they  cannot  paickw  ■ 
annuity,  as  no  direct  power  to  do  so  is  conferred  on  thabffti 
trust-deed.     But  if  I  am  right  in  holding  that  the  daw  iiM 
in  the  entail  was  intended  to  attach  to  the  general  «M^2 
follows  that  the  power  reserveil  in  the  marriage-coDtnids^ 
be  exercised  by  the  respondents,  as  the  trustees  of  tiutiifc 
They  also  say  that  they  have  no  interest  in  parchasmguoidh 
which  would  be  an  expensive  proceeding.     The  sanie  ohs* 
tion  would  apply  to  the  appellant.     But  if  theobUg^ti 
relieve  Lamancha  has  devolved  on  the  general  estate,  tli  » 
spondents  must  give  the  relief  in  the  mode  provided,  iJ« 
they  can  find  a  less  expensive  and  equally  eflEectnil»A» 
doing  so.  ^ 

For  these  reasons,  I  am  of  opinion  that  the  inteAwIt" 
the  Court  of  Session  of  date  2d  March  1870,  in  so  far  m^ 
pealed  from,  should  be  reversed,  and  that  judgment  ihoiU  ■ 
pronounced  in  terms  of  the  third  of  the  altemati'^  foi«» 
forth  in  the  Joint  Case,  in  so  far  as  regards  the  subject  ■*!• 
of  this  ai)peal.  If  your  Lordships  concur  in  the  viewttiW 
have  expressed,  it  may  be  a  question  whether  there  oip 
not  to  be  a  remit  to  the  Court,  because  a  decernitor  maybe* 
quired,  upon  which  proceedings  may  be  taken.  Periapi* 
parties  will  consider  that. 

Lord  Chelmsford. — My  Lords,  I  agree  in  themotkntK 
has  been  made.  ^ 

Lord  Advocate  (for  the  appellant).  —  I  think  it  ii  P" 
proper  that  there  should  be  a  remit  . 

Lord  Coloxsay. — ^Then  the  judgment  will  be  in  the  ten*  1 
have  stated.  There  will  be  a  remit  to  the  Court  to  cofi* 
ever  is  necessary. 

Lord  Advocate.— 1  presume  your  Lordships  have 
ally  a1>stained  from  saying  anything  about  costs  ? 

Lord  Colonsay. — Yes. 

Interlocutor  of  2d  March  1870,  in  sofaratofff^ 

from,  re  versed  ;  and  judgment  pronounced  »  ft'J 

of  the  third  of  the  altemcUive  forms  ietjwikm^ 

Joint-Cases^  in  80  f cur  OB  regards  the  i  "        ^ 

of  the  appeal:  Cause  remitted. 

Appellant's  Affenf4t,  T.  and  R.  K  Ranken,  W.S. ;  TaOtfi^ 

Proctor,  London ;  Respondent^  Agents^  Alex.  Howe^  Wii ;  ^ 

and  Maclaurin,  WestminBter.  ^ 


r^. : 

t.k: 
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May   19,  1873. 

HOUSK  OP  LORDS. 

f  R.  D.   Scott  Glendonwyn,  Appellant,  v.  Sir 

IT  Glendonwyn  GrORDON,  Bart.,  Eespondent. 

betters — Institute — General  Disposition — Special  Desttna- 
C  was  institute  nnder  a  deed  of  entail  of  the  lands  of  C, 
)  fetters  did  not  bind  her.  She  was  also  owner  in  fee  of 
te  of  P.  In  her^general  settlement  she  conveyed  all  her 
heritable  and  moveable,  and  particularly  the  estate  of 
r.  but  nothing  specially  was  mentioned  as  to  the  lands 
Held  {affirming  judgment),  that  it  was  competent  to 
)y  the  actings  of  X  in  reference  to  the  estate  of  C, 
le  believed  she  was  prevented  from  disposing  of  that 
or  at  all  events  did  not  include  that  estate  in  her 
,  settlement,  and  evidence  held  sufficient  accordingly 
f  that  it  did  not  pass  by  the  settlement. 

V  vol.  xlii.  p.  630. 

VBS  an  appeal  from  a  decision  of  the  First  Di vi- 
be action  was  raised  by  the  appellant  fo  have  it 
that  the  late  Miss.  Xaveria  Glendonywn  held  the 
Cowgartb,  etc.,  in  Kirkcudbright  and  Damfries  in 
e,  and  free  from  the  fetters  of  the  entail  under 
ir  title  to  the  said  lands  had  been  made  up  ;  and 
that  the  said  lands  were  conveyed  to  tbe  appel- 
her  by  Miss  Glendonwyn's  general  disposition 
ement,  and  were  now  vested  in  the  appellant  as 
r's  heir.  The  late  Miss  Glendonwyn  died  seven 
ore  the  action  was  raised,  and  the  respondent  had 
e  been  in  possession  under  the  entail.  The  en- 
executed  by  Miss  Glendonwyn's  uncle,  Mr.  Max- 
ifilnehead,  in  1821,  and  she  was  the  institute 
he  entail.  The  appellant  claimed  under  her 
lisposition  and  settlement,  which  was  in  general 
d  the  main  question  was  whether  this  general  dis- 
svacuated  the  prior  special  destination  in  the  deed 

The  First  Division  held  that  it  did  not. 
llowing  were  the  appellant's  reasons  stated  in 
id  case  for  reversing  the  judgment : — 
use  the  prohibitions  and  clauses  irritant  and  resolutive 
ftil  were  not  directed  against  Xaveria  Glendonwyn, 
ate,  and  she  was  therefore  entitled  to  dispose  of  the 
ibsolute  fiar.  2.  Because  the  clause  of  general  con- 
1  Xaveria  Glendonwyn 's  disposition  and  settlement 
ided  in  its  terms  all  her  property,  and  no  intention 
9  any  part  of  it  appearing  in  that  disposition  and 
b,  the  Cowgarth  estate  was  necessarily  thereby  con- 
ihe  late  Frederick  James  Scott,  the  appellant's  father. 
i,  in  construing  Xaveria  Glendonwyn^s  settlement,  it 
itent  and  inadmissible  to  have  recourse  to  extraneous 
or  the  purpose  of  ascertaining  the  intention  of  the 

4.  Because  the  evidence  founded  on  by  the  Court 
n  if  aflmissible,  is  not  sufficient  for  the  purpose  for 
ras  adduced,  namely,  to  defeat  the  intention  of  the 
u  it  is  expressed  in  her  settlement. 

(spondents  stated  the  following  reasons  for  main- 
le  judgment : — - 

ise  the  fetters  of  the  deed  of  entail  applied  to  Miss 
lendonwyn  equally  with  the  other  heirs  of  entail, 
id  therefore  no  power  to  convey  the  estate  in  question 
leral  settlement.  2.  Because  the  said  Xaveria  Glen- 
id  no  power  to  convey  the  said  estate,  or  to  evacuate 
ition  contained  in  the  said  entail,  in  respect  that  she 
mplcted  any  valid  title  to  the  said  estate  by  service. 
,  assuming  that  Miss  Xaveria  was  not  subject  to  the 
!,  the  said  entail  yet  constituted  a  subsisting  special 
l;  and  such  a  destination  is  not  presum^  to  be 
by  a  general  conveyance.  4.  Because,  in  any  view, 
>f  a  general  conveyance  in  evacuating  a  special  des- 
a  question  of  intention,  and  it  is  proved  by  compe- 
ice  that  MiBS  Xaveria  Glendonwyn  did  not  intend 
I  settlement  to  oonvey  the  eaid  entailed  estate. 


The  Solicitor-General  (Jessel)  and  Pearson,  Q.C.,  for 
the  appellant — 

The  Court  below  was  wrong.  Xaveria  was  the  institute 
under  the  entail,  and  the  prohibitions  against  selling  did  not 
affect  her.  She  was  thus  an  absolute  fiar.  That  the  institute  is 
not  bound  by  the  fetters  of  entail  unless  expressly  named  or 
described  is  well  settled— M.  4406, 4409,  15461 ;  Edmonstone  v, 
Edmon stone,  2  Pat.  App.  255;  Logan  v.  Logan,  M*L.  and  R. 
790;  Thorns  r.  Thoms,  6  Macph.  704.  If  Xaveria  had  power 
to  convey  her  estate  of  Cowgarth,  then  the  words  of  her  disposi- 
tion and  settlement  were  amply  sufficient  to  include  it.  It 
is  not  necessary  in  a  deed  which  uses  general  words  to  specify 
the  particulars  of  one's  property — ^Thoms  v.  Thoms,  6  Macph.  772. 
Speculations  as  to  whether  the  testator  had  or  had  not  in  her 
mind  at  the  time  to  include  a  particular  estate  are  irrelevant 
and  inadmissible.  The  mere  fact  of  a  particular  estate  being 
held  under  a  special  destination  is  immaterial,  for  the  subse- 
quent general  disposition  will  evacuate  it — Leitch  v.  Leitch,  3 
W.  S.,  366  ;  Hyslop  v.  Maxwell,  12  S.  D.  413 ;  Thoms  v.  Thoma, 
6  Macph.  705.  Tt  is  true  that  an  exception  may  be  established 
if  tbe  testator  had  already  by  a  prior  deed  destined  a  parti- 
cular estate  to  other  parties,  or  where  the  subsequent  deed 
clearly  uses  the  general  words  in  a  restricted  or  limited  sense. 
But  there  is  no  foundation  for  either  of  those  exceptions  here  ; 
and  the  cases  forming  exceptions  all  turn  on  special  circum- 
stances, as  in  Hepburn  17.  Hepburn,  22  D.B.M.  730  ;  Collow'a 
Trustees  v,  Connel,  4  Macjih.  465.  If  the  general  disposition  is 
clear  in  its  language,  and  there  is  nothing  ex  facie  to  cut  down  the 
generality  of  words,  then  it  is  incompetent  to  resort  to  extrinsic 
matters  in  order  to  restrict  it.  This  would  be  to  destroy,  by 
vague  speculations  and  fancies,  the  meaning  and  effect  of  a  will 
which  is  presumed  to  embody  all  that  the  testator  wishes  to 
say— Wigram  on  Wills,  6-8.  The  two  cases  of  Farquharson, 
M.  2260,  and  Campbell,  Cr.  and  M.,  343,[relied  on  for  admitting 
extrinsic  evidence,  turned  on  specialties  'not  applicable  to  this 
case. 

Lord  Advocate  and  Aaher,  for  the  respondents — 
The  fetters  of  the  entail  did  extend  to  Xaveriai  for  she  was 
properly  an  heir  and  not  an  institute  or  disponee  — Gordon,  M 
14368 ;  Peacock  v.  Glen,  4  S.  D.  742.  At  least  she  was  an  heir 
within  the  meaning  of  the  deed  of  entail  But  whether  or  no, 
she  did  not  by  her  general  settlement  convey,  or  intend  to  con- 
vey, the  estate  of  Cowgarth.  The  general  rule  is,  that  a  general 
conveyance  is  not  presumed  to  include  subjects  specially  des- 
tined, or  to  evacuate  a  subsisting  special  destination — ^Traquair, 
M.  3591 ;  Collow*s  Trustees  v,  Connell,  4  Macph.  465;  Thoms  v. 
Thoms,  6  Macph.  704.  Though  in  Thoms  v,  Thoms  the  Judges 
differed,  and  it  was  intended  to  appeal,  the  case  was  compro- 
mised, and  the  point  has  not  been  recently  before  the  House. 
Besides,  where  the  words  of  a  general  settlement  are  general, 
it  is  competent  by  extrinsic  evidence  to  restrict  the  generality 
of  the  words,  such  as  by  probative  deeds,  or  dealings  of  the 
testator  with  the  particular  estate— Bell's  Pr.,  sect.  524;  Logan 
V.  Wright,  6  W.  S.  246.  It  is  material,  for  example,  to  ascertain 
whether  the  testatrix  believed  she  could  deal  with  the  parti- 
cular estate — M.  8058,  8076.  The  actings  of  Xaveria  clearly 
show  that  she  believed  the  estate  of  Cowgarth  had  been  already 
beyond  her  power  to  dispose  of,  or  at  least  that  she  did  not 
intend  to  disturb  the  succession  as  to  it. 

Cur.  adv.  vult. 

Lord  Colonsav. — My  Lords,  in  the  year  1809  William 
Glendonwyn  sold  his  estate  of  Parton  to  William  Scott, 
who  was  the  husband  of  Mr.  Glendonwyn's  youngest  daughter. 
Tbe  affairs  of  William  Scott  having  became  embarrassed,  the 
estate  of  Parton  was  in  1819  judicially  exposed  to  sale  in  three 
lots.  One  of  these,  called  the  Cowgarth  lot,  was  purchased  by 
Frederick  MaxweU,  who  was  married  to  a  sister  of  William  Glen- 
donwyn, another,  called  the  Parton  Place  lot,  was  purchased 
by  Xaveria  Glendonwyn,  who  was  the  second  daughter  of  Wil- 
liam Glendonwyn ;  she  also  acquired  the  third  lot,  called  the 
Boreland  lot.  On  the  5th  March  1821,  Frederick  Maxwell 
executed  a  deed  of  entail  of  the  Cowgarth  lot,  and  other  lands 
belonging  to  him,  forming  together  the  Cowgarth  estate.  By 
that  deed  he  disponed  the  estate  to  his  wife  in  liferent,  and 
after  her  decease  Xaveria  Glendonwyn  and  the  hein  whated- 
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ever  of  her  body ;  wliom  failing,  to  the  second  son  of  Sir  James 
Gordon  of  Letterfoorie  by  his  then  spouse,  who  was  the  elder 
sister  of  Xaveria,  and  the  heirs  whatsoever  of  his  body; 
whom  failing,  to  the  immediate  younger  sons  of  the  said 
Sir  James  Gordon,  by  his  said  spouse,  in  their  order  of 
seniority,  and  the  respective  heirs  whatsoever  of  their 
bodies ;  whom  failing,  to  the  daughters  of  Sir  James  and  his 
said  spouse,  and  the  heirs  whatsoever  of  their  bodies ;  whom 
failing,  to  Ismere  Glendony  wn,  spouse  of  William  Scott,  formerly 
of  Parton,  and  the  heirs  whatsoever  of  her  body,  whom  failing, 
to  certain  other  substitutes. 

In  1823  Frederick  Maxwell  died,  and  in  February  1824  the 
entail  was  recorded  in  the  Register  of  Tailzies  on  petition  by 
his  widow,  the  liferentrix,  who  possessed  the  estate  till  1835 
when  she  died,  and  Xaveria,  the  institute,  entered  into  posses- 
sion, and  in  March  1842  completed  her  feudal  title  by  taking 
infeftment  on  the  deed  of  entaiL  She  continued  to  possess  the 
estate  on  that  title  until  her  death  in  October  1 858. 

In  May  1859  the  respondent,  who  was  the  fourth  son  of  the 
foresaid  Sir  James  Gordon,  expede  a  special  service  as  near- 
est and  lawful  heir  of  tailzie  and  provision  in  special  to  the  de- 
ceased Xaveria  in  the  said  estate  of  Cowgarth.  He  entered 
into  possession,  and  he  continues  to  possess  that  estate  as  being 
heir  of  entail  under  the  deed  of  1821. 

Xaveria  left  a  disposition  and  settlement  of  date  22d  Febniary 
1834,  whereby  she  disponed  to  and  in  favour  of  her  nephew 
Frederick  James  Scott,  and  his  heirs  and  assignees  whomsoever, 
all  and  sundry  lands  and  heritages,  debts,  goods,  gear,  sums  of 
money  and  effects,  and  in  general  her  whole  means  and  estate 
of  whatever  nature  then  belonging  or  which  should  belong  to 
her  at  the  time  of  her  death,  "and  particularly,  without  pre- 
judice to  the  said  generality,"  "  all  and  whole  my  estate  of 
Parton  described  in  the  title-deeds  as  following,"  viz. :  then 
follows  a  description  of  the  Parton  Place  lot,  but  no  mention  is 
made  of  the  Cowgarth  estate.  In  virtue  of  that  deed  Frederick 
James  Scott  entered  into  possession  of  the  lands  described  in 
his  aunt's  settlement,  and  assumed  the  name  of  Glendonwyn. 
He  died  in  January  1860  intestate,  leaving  an  only  child,  the 
appellant,  who  was  then  in  pupillarity. 

In  December  1860  the  estates  of  the  said  Frederick  James 
Scott  Glendonwyn  were  sequestrated,  and  a  trustee  was  ap- 
pointed. Funds  having  been  realized  sufficient  to  satisfy  the 
creditors,  the  sequestrated  estates,  so  far  as  not  realized  by  the 
trustee  for  payment  of  the  debts,  were  in  August  1862  restored 
to  the  appellant  as  heir  of  his  father.  It  does  not  appear  that 
in  these  proceedings  any  mention  was  made  of  the  estate  of 
Cowgarth,  but  there  can  be  no  doubt  that  whatever  right  the 
appellant's  father  had  to  that  estate  now  belongs  to  the  ap- 
pellant. 

In  May  1865  the  appellant,  with  the  consent  of  his  curators, 
raised  the  present  action  of  declarator  and  reduction  against  the 
respondent  and  certain  other  persons,  substitutes  called  to  the 
succession  by  the  entail  of  1821.  The  object  of  the  action  is  to 
have  it  declared  that  the  fetters  of  the  entail  of  1821  did  not 
apply  to  Xaveria,  the  institute ;  that  she  was  therefore  unlimited 
owner,  having  full  power  to  dis|)ose  of  the  estate  of  Cowgarth, 
and  that  she  did  disi>ose  of  it  effectually  by  her  disx>osition  and 
settlement  in  favour  of  the  appellant's  father.  Reductive  con- 
clusions are  added  for  the  purpose  of  setting  aside  the  title 
made  up  by  the  respondents  if  that  be  necessary.  There  are 
also  subsidiary  conclusions  for  accounting  and  payment. 

The  grounds  of  defence  maintained  against  the  declaratory 
conclusions  are  in  substance,  1st,  That  the  fetters  of  the  entail 
were  eflfectually  directed  against  Xaveria,  and  prevented  her 
from  disponing  or  convejring  the  estate ;  2d,  that  the  deed  of 
settlement  executed  by  her  was  not  intended  to  convey,  and  did 
not  effectually  convey,  the  entailed  lands  and  estate  to  the  dis- 
ponee  therein  named. 

As  regards  the  first  of  these  grounds  of  defence,  I  am  of 
opinion  that  it  cannot  be  sustained.  Xaveria  was  the  institute 
or  direct  disponee  as  distinguished  from  the  "heirs  of  entail  and 
substitutes."  Ever  since  the  case  of  Edmonstone  r^.  Edmonstone, 
decided  in  the  House  of  Lords  15th  April  1771,  it  has  been 
held  as  settled,  that  where  the  fettering  clauses  in  a  strict  en- 
tail arc  directed  against  the  heirs  of  entail  merely,  these  terms 
do  not  include  the  institute,  as  he  is  a  disponee,  and  not  an  heir 
of  entail,  and  ought  not  by  implication  from  other  parts  of  the 


deed  of  entail  to  be  constmed  within  the  fetters  laid  only  ot 
the  heirs  of  entail.  In  the  present  case  the  fetters,  that  ii  to 
say,  the  prohibitory,  irritant^  and  resolutive  clansea,  are  in  tern 
laid  on  the  **  heirs  of  entail  and  substitutes  **  merely ;  and  oobn> 
quently  the  rule  established  in  the  case  of  Ildmonstone  ippbi 

It  is  true  that  in  other  parts  of  the  deed,  such  as  the  o\ia^ 
tion  to  infeft  and  the  procuratory  of  resigiiAtioii  and  the  preeefk 
of  sasine,  we  find  such  expressions  as  "the  said  Xavma  Gki- 
donwyn  and  the  other  heirs  of  tailzie  above  named,"  or  **ai 
the  other  heirs  and  substitutes  above  mentioned,'*  from  which  ik 
has  been  argued  that,  according  to  a  sound  constructioiL  of  tb 
deed,  Xaveria  was  to  be  regarded  as  one  of  the  heirs  oftb 
entail,  and  consequently  not  exempt  from  the  fetters  whidi  ai 
laid  on  the  whole  heirs  of  entaiL  But,  in  the  first  pboe,1k 
clauses  referred  to  are  not  any  of  the  fettering  clauses ;  ikj 
are  merely  part  of  the  machinery  provided  for  enabling  aajrf 
the  {Nirties  favoured  by  the  deed  to  take  infeftment,  and  in  Ik 
second  place,  to  hold  that  such  loose  expressions  could  hsTetb 
effect  of  converting  the  institute,  who  is  a  direct  disponee,  iiti 
an  heir  of  entail  or  substitute,  or  of  extending  to  herby  infcraw 
the  fetters,  which,  according  to  the  terms  of  the  fettering  daaa 
themselves,  apply  only  to  the  heirs  of  entaU  or  snbstitili^ 
would  be  to  do  violence  to  the  principle  of  the  jndgmrat  of  lb 
House  of  Lords  in  the  case  of  Edmonstone  and  of  several  cms 
subsequently  decided  on  the  same  principle. 

The  second  ground  of  defence  raises  a  question  of  a  tokd^ 
different  kind,  and  as  to  which  we  have  not  so  muck  dnrt 
guidance  from  authority.     It  requires  very  careful  oonsifai' 
tion.     It  assumes  that  Xaveria  was  not  under  the  fetten  of  tli 
entail,  and  consequently  had  full  power  over  the  estate  of  Oif- 
garth,  and  could  give  it  to  whom  she  pleased.     Did  she  hf^ 
general  words  in  her  settlement  of  1834  give  to  Frederick  Jass 
Scott  a  right  to  that  estate,  to  the  exclusion  of  the  heir  of  At 
existing  destination  of   the  deed  of   entail,   by   whick  Atm 
institute  got  and  held  the  estate  ?     Was  that  destinatkn  than- 
by  evacuated  and  the  estate  of  Cowgarth  pnt  into  a  diJ 
line  of  descent  ?  That  depends  on  the  effect  to  be  given  U  i 
clause  of  general  disposition  occurring  in  such  a  deed  of  Mttk- 
ment,  when  brought  into  competition  with  an  earlier  deed  at- 
taining a  special  destination  of  a  particular  estate,  and  tiiaft^H 
may  dex)end  more  or  less  on  the  circumstances  of  the  ciie^  At 
rule  of  the  law  of  Scotland  in  regard  to  heritable  property  bof 
that  a  destination  once  made  is  not  easily  presamed  t*h 
altered  or  innovated. 

There  are  two  classes  of  cases  in  which  the  qneit>oaaf 
arise.  One  class  of  cases  is,  where  a  pcsrson  having  msde  nisi 
containing  a  special  destination  of  a  particular  estate,  or  ktfiiS 
chosen  to  take  a  conveyance  of  an  estate  to  himself,  inaka> 
special  destination,  makes  a  disposition  and  settlement  in  |as>I 
terms  of  his  whole  means  and  estate,  heritable  and  momlik 
with  a  different  destination,  but  without  expressly  revokiBi  ff 
altering  the  first  deed,  or  making  mention  of  it,  or  of  the  e^ 
with  which  it  dealt.  Of  this  class  there  are  severil  caM*' 
ported  mostly  imder  the  head  *' Presumption,"  someofvls^ 
are  referred  to  in  the  papers  in  this  case.  I  think  that  oot  of  Ai 
whole  series  of  cases  reported  during  the  last  two  oentuia  tf 
more,  the  following  inferences  are  deducible.  1st,  Tliat  is  ^ 
mining  what  effect  should  be  given  to  the  words  of  gov 
disposition,  the  question  has  always  been  treated  mm*" 
presumption  or  presumed  intention.  2d,  That  a  general^ 
position  mortis  caiisa  does  not  derogate  from  a  prior  ^tv 
destination,  unless  it  be  made  clear  that  it  was  intended  a  ^ 
do.  3d,  That  in  dealing  with  such  cases  the  Court  has  A^d 
into  consideration  circumstances  calculated  to  throw  ligbtoaAi 
intention  or  purpose  of  the  testator,  whether  found  withia  A» 
deed  or  collected  from  external  sources.  I  may  notice  tbi* 
this  class  of  cases  there  is  this  element,  that  the  factof  tkepfl* 
deed  having  been  found  in  the  repositories  of  the  deceased  w 
out  having  been  expressly  revoked  or  altered,  may  be  regV** 
as  favouring  a  presumption,  that,  although  the  general  diipo*^ 
was  expressed  in  terms  which,  according  to  their  nsttfal  m 
ordinary  meaning,  would  comprehend  the  particnlar  prtf^J 
which  formed  the  subject  of  the  prior  deed^  snch  waa  sol  Ai 
purpose  for  which  they  were  used,  or  the  efibct  tiie  *<^ 
intended  should  be  given  to  them,  bnt^  on  the  oontwy*  ^ 
notwithstanding  the  unlimited  tenns  of  the  later  geoenl  v 
position  his  intention  was  that  the  prior  dead  dioiildBev«rtki^ 
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1  be  taken  as  part  of  bis  settlement  to  tbe  efifeot  of 

tbe  succession  to  tbe  particuUr  property  therein  con- 
(ut  it  does  not  appear  tbat  tbe  attention  of  tbe  Court 
led  to  tbat  view  as  necessarily  conclusive,  or  tbat 
ircumstances  were  excluded  from  consideration  for 
>e  of  rebutting  or  supporting  the  legal  presumption 
sneral  disposition  was  not  intended  to  derogate  from 
lestinatioQ. 

*  class  of  cases  is  tbat  to  wbicb  tbe  present  may  bo 
ong,  viz.,  where  the  person  who  made  the  general  dis- 
id  settlement  was  not  tbe  maker  of  tbe  prior  deed 

the  special  destination  of  tbe  particular  estate,  but 
ited  power  to  evacuate  the  destination  and  deal  with 
at  pleasure.  Tbe  cases  of  this  class  are  less  numerous 
I  of  the  former  class,  probably  because  parties  intend- 
Auate  the  destination  in  tbe  deed  under  which  the 
I  come  to  them  adopted  the  more  appropriate  and 
lable  mode  of  doing  so.  But  in  this  class  also  the 
«  have  occurred  have  been  treated  as  questions  of 
on  or  presumed  intention.  There  has  indeed  of  late 
*ence  of  opinion  as  to  whether  the  mere  existence  of 
ns  destination  unaltered  does,  without  aid  from  other 
ices,  raise  in  this  class  of  cases  a  presumption  that  the 
ords  were  not  intended  to  apply  to  tbe  particular 
•reviously  destined.  But  there  does  not  appear  ever  to 
.  any  difference  of  opinion  as  to  the  competency  of 
to  external  circumstances,  going  to  show  that  the 
sposition,  notwithstanding  the  comprehensiveness  of 
kge,  was  not  meant  or  intended  to  displace  the  prior 
stination. 
sase  of  Campbell  v.  Campbell,  decided  in  the  Court  of 

1740,  and  in  the  House  of  Lords  in  1743  (1  Paton, 

questions  were  raised.  Both  are  reported  in  the  2d 
}i  Lord  Kames's  remarkable  decisions  but  under 
leads,  one  under  the  bead  "  Substitute  and  conditional 
"  the  other  under  the  head  "  Presumption."  The 
liat  which  relates  to  the  question  raised  in  the  present 
,  the  effect  to  be  given  to  a  general  disposition  in 
>n  with  a  special  destination  by  the  party  from  whom 
trty  came  to  tbe  maker  of  the  general  disposition, 
t  of  Session  decided  that  the  general  disposition  did 
oy  the  special  destination,  and  tbat  judgment  was 
»y  the  House  of  Lords.    One  ground  appears  to  have 

the  general  disposition  was  made  before  tbe  maker  of 
ht  to  the  estate  in  question,  and  that  he  died  before 
[lave  been  aware  that  such  right  bad  deyolved  upon 

was  not  however  disputed  tbat  the  words  of  tbe 
lisposition  were  sufficient  to  comprehend  tbe  estate, 
have  carried  it,  if  there  bad  not  been  a  special  destina- 
The  estate  there  in  question  consisted  of  moveable 
and  it  appears  to  have  been  suggested  about  half  a 
fterwards,  that  the  judgment  may  have  proceeded  on 
id  that  the  right  to  tbe  moveables  bad  not  vested  in 
r  of  the  general  dis^Kwition,  as  he  bad  not  expede  con- 
But  with  all  respect  for  tbe  quarter  from  whence 
gestion  is  said  to  have  come,  I  cannot  accept  it  as 
ry.  It  is  not  borne  out  by  the  report  of  tbe  case  or 
3d  papers  ;  on  tbe  contrary,  it  appears  from  these  that 

was  assumed  to  have  vested.  Nor  is  that  wonderful, 
at  tbe  will  wbicb  contained  the  destination  was  itself 
settlement,  and  at  that  time  or  until  1784,  it  had  not 
ided  that  a  right  to  moveables  under  a  general  dis- 
*equired  confirmation  any  more  than  a  special  legacy, 
id  reason  in  tbe  paper  for  the  respondent  in  the  case  of 
brings  ont  tbe  point  that  was  really  in  controversy, 
decided  against  tbe  general  disponee  in  this  branch  of 

>int  again  came  up  in  tbe  case  of  Farqubarson,  6  Paton, 
there  also  the  decision  was  against  the  party  who 
.nder  tbe  general  disposition.  The  words  of  the  general 
»n  were,  as  indeed  tbey  always  are,  sufficiently  com- 
re  to  embrace  everything  if  so  intended.  But  it  was 
ed  tbat  tbey  were  not  intended  to  apply  to  tbe  par- 
itates  in  qnestion,  and  in  support  of  that  contention 
>regnant  external  circumstances,  including  actings  of 
''  himself  with  reference  to  tbe  estates  in  question,  and 
fttee,  were  founded  on  aa  sufficient  to  satisfy  tbe  Court 


tbat  tbe  general  words  should  not  be  read  in  the  broad  sense  in 
which  perhaps  they  might  have  been  read  if  there  had  been  no 
such  light  to  guide  tbe  Court. 

The  point  is  said  to  have  come  up  again  in  the  case  of  Leitch, 
3  Wilson  and  Shaw,  366.  But  that  it  really  did  so  has  been 
questioned  by  high  authority,  and  upon  grounds  that  have  not 
been  met.  Tbe  circumstances  of  the  case  were  somewhat  in- 
volved, and  the  main  controversy  was  certainly  not  upon  the 
point  now  under  consideration,  but  upon  the  question  whether 
any  right  in  the  fee  of  the  estate  of  Kilmeriinny  vested  in 
Andrew  Leitch  during  the  incumbency  of  a  liferentrix  whom  be 
bad  predeceased.  Tbe  estate  was  held  under  a  trust-deed  for 
behoof  of  a  liferentrix  and  certain  parties  successive  conditional 
institutes,  in  whose  favour  tbe  trustees  were  to  denude  in  cer- 
tain events.  Tbe  trust-deed  was  so  peculiar  and  so  inartisti- 
cally  framed  tbat  one  of  the  Judges  declared  he  bad  never  seen 
the  like  of  it.  On  tbe  part  of  tbe  general  disponees  of  Andrew 
Leitch  it  was  contended  tbat  Andrew  was  tbe  institute  for 
whose  behoof  tbe  trustees  held  the  estate,  and  in  whom  the  fee 
had  vested,  although  tbey  could  not  give  him  tbe  beneficial  en- 
joyment during  the  incumbency  of  the  liferentrix.  On  the 
other  hand,  it  was  keenly  contended  that  no  right  bad  vested 
ia  Andrew,  and  consequently  that  bis  general  disposition  could 
not  confer  any  right  on  his  disponees.  After  much  discussion, 
and  much  difference  of  opinion  on  the  bench,  it  was  decided 
that  a  right  to  the  fee  had  vested  in  Andrew.  That  point 
having  been  settled,  judgment  was  given  in  favour  of  bis  dis- 
ponees, and  apparently  without  further  contention  or  observa- 
tion in  tbe  Court  below.  It  does,  however,  appear  that  in  the 
House  of  Lords,  besides  the  main  subject  of  controversy  already 
mentioned,  a  secondary  reason  of  appeal  stated  was  that  *'  An- 
drew's general  conveyance,  not  referring  specifically  to  the  lands 
of  Kilmerdinny,  cannot  exclude  the  subsequent  substitution  in 
John's  disposition  of  that  estate.'*  It  also  appears  that  the 
point  so  stated  was  not  in  that  case  thought  to  be  deserving  of 
much  attention. 

It  has,  however,  been  observed  by  Judges  of  high  authority 
that  the  circumstances  of  tbat  case  were  not  such  as  would  have 
admitted  of  tbe  application  of  the  principle  on  which  alone  such 
a  plea  could  have  been  maintained,  inasmuch  as  the  import  of 
tbe  direction  in  tbe  trust-deed  was  to  create  not  an  entail  or 
substitution  of  heirs,  but  merely  a  series  of  conditional  insti- 
tutes ;  tbat  tbe  fee  which  was  held  to  have  vested  in  Andrew 
was  an  unqualified  fee  with  no  substitution  in  favour  of  any 
other  person,  but  inly  a  conditional  institution ;  that  the  suc- 
cession having  come  to  him  be  bad  &ju8  cred'Ui  wbicb  be  could 
assign,  or  wbicb  if  be  bad  died  intestate,  would  have  gone  to  his 
own  beirs-at-law,  and  not  to  any  conditional  institute  under  the 
deed.  This  may  weU  account  for  the  zeal  with  wbicb  the 
question  of  vesting  was  contested,  and  tbe  subsequent  apparent 
indifference  or  disregard  with  which  the  second  plea  was  treated, 
notwithstanding  the  previous  cases  in  which  it  had  been  suc- 
cessfully maintained. 

In  other  respects  tbat  case  differed  from  tbe  present.  In  the 
first  place,  Andrew  Leitch  had  no  feudal  investiture  in  tbe 
estate  ;  he  bad  a  personal  right,  as  jw  cred'Ui,  entitling  him  to 
require  the  trustees  of  John  to  denude  in  his  favour  in  terms  of 
tbe  trust-deed.  The  appropriate  mode  of  transmitting  tbat 
species  of  right  was  by  assignation,  or  disposition  and  assigna- 
tion. He  could  not  have  granted  warrant  for  feudal  investiture. 
Secondly,  there  was  no  suggestion  of  any  circumstance  to  indi- 
cate that  the  words  of  the  general  disposition  were  not  intended 
to  be  read  and  applied  in  their  most  comprehensive  sense. 

The  recent  case  of  Thom  v,  Thom,  in  the  Court  of  Session 
referred  to  by  the  appellant,  is  tbe  most  favourable  to  his 
view,  and  it  comes  nearest  to  the  present  case  in  this  re&pect 
that  the  maker  of  the  general  disposition  was  tbe  institute  in 
a  deed  of  entail,  the  fetters  of  wbicb  did  not  apply  to  him. 
That  case  was  fully  considered  by  tbe  whole  Court,  and  the 
judgment  pronounced  in  accordance  with  the  views  of  a  large 
majority  gave  effect  to  the  general  disposition.  That  judgment 
appears  to  have  proceeded  on  tbe  ground  tbat  in  this  class  of 
cases  tbe  comprehensive  terms  of  the  general  disposition  were 
to  be  held  presumably  as  superseding  or  displacing  the  previous 
destination  in  the  absence  of  any  circumstance  leading  satis- 
factorily to  tbe  conclusion  tbat  they  were  not  so  intended.  No 
such  oiicumstanceB,  either  within  the  general  disposition  or 
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without  it  wore  substantiated  in  the  case  of  Thorn.  The  sub- 
stitute heir  of  entail  limited  his  proof  to  the  deeds  themselves 
and  to  a  letter  which  he  tendered,  but  which  does  not  appear 
to  have  been  a<lmitted,  or  at  all  conclusive  if  it  hail  been 
admissible.  But  even  the  Judges  composing  the  majority  re- 
cognised as  a  general  principle  that  each  case  is  circumstantial 
and  "  ruled  by  its  own  sftecialties  "  and  one  of  them  illustrated 
the  principle  by  reference  to  the  case  of  Farquharson,  already 
noticed.  That  principle  was  afterwards  acted  upon  in  the  present 
case  by  three  of  the  Judges  who  compose<l  the  majority  in  the 
case  of  Thorn. 

The  case  of  Thom  is,  I  believe,  the  first  case  in  which  it 
has  been  held  that  a  general  disposition  was  to  be  ])re- 
sumed  to  1>e  in  derogation  of  a  destination  by  substitution 
contained  in  the  deed  un<ler  which  the  particular  estate 
had  been  acquired  and  possessed,  unless  the  case  of  Leitch 
was  a  decision  to  that  effect,  which  I  do  not  think  it  was. 
The  judgment  in  the  case  of  Thom  was  not  appealed,  and  is  not 
binding  on  this  House,  and  I  may,  without  disrespect  to  the 
learned  Judges  who  composed  the  majority  in  that  case,  be  per- 
mitted to  doubt  the  soundness  of  the  proposition  that  in  this 
class  of  cases  a  general  disposition  is  to  be  held  presumably  as 
superseding  or  (iis])lacing  the  previous  destination,  without  at 
present  discussing  that  debateable  proposition,  it  not  being  in 
my  view  of  this  case  necessary  that  I  should  do  so  ;  but  guarding 
against  being  held  as  assenting  to  it,  I  go  on  to  observe  that  the 
judgment  of  the  majority  in  the  ca.se  of  Thom  was  given  subject 
to  this  necessary  qualification,  that  reference  might  be  made  to 
circumstances  outside  the  deed  to  rebut  the  presumption,  and 
that  each  case  is  circumstantial,  and  to  be  ruled  by  its  own 
specialties.  In  the  case  of  Thom  there  were  no  circumstances 
or  specialties,  and  judgment  went  in  favour  of  the  general  dis- 
l>onee.  The  present  case  is  in  that  resi>ect  different ;  there 
are  circumstances  and  sfiecialties  which  have  been  held  suffi- 
cient to  rebut  the  supposed  presumption,  and  judgment  has  gone 
against  the  general  dij)])onee.  In  that  view  the  two  decisions 
are  reconcilable,  but  upon  a  principle  which  makes  it  necessary 
to  consider  the  circumstances  to  which  effect  has  been  given. 

In  my  opinion  the  circumstances  in  this  case  that  may  be 
legitimately  referred  to  are  quite  sufficient  to  rebut  the  supposed 
presumption,  and  to  show  that  the  general  clause  in  Xaveria's 
disposition  was  not  meant  to  include  the  estate  of  Cowgarth, 
or  to  disturb  the  course  of  succession  prescribed  by  the  entail 
of  that  estate.  I  have  no  doubt  that  for  this  purpose  her  mode 
of  dealing  with  the  estate  of  Cowgarth  may  be  legitimately  re- 
ferred to,  and  I  think  that  in  that  alone,  apart  from  everything 
else,  we  have  enough  to  show  clearly  that  it  was  not  her 
meaning  or  intention  that  the  general  clause  should  apply  to 
that  estate.  In  the  first  place,  she  not  only  did  not  convey  it 
formally  as  she  did  the  other  two  lots,  but  she  did  not  even 
mtmtion  it  by  name,  in  any  mortis  causa  deed,  as  she  might  natur- 
ally have  been  expected  to  do  in  referecce  to  an  estate  of  so  much 
importance.  That  is  itself  significant,  but,  secondly, after  she  had 
made  her  general  settlement,  and  down  to  within  a  comparatively 
short  period  of  her  death,  she  in  various  matters  of  imi>ortance 
in  formal  deeds  dealt  with  that  estate  as  one  which,  in  her 
view  and  according  to  her  own  understanding  of  her  settlements, 
was  not  to  go  to  her  general  disponee,  but  was  to  continue  under 
the  existing  destination  in  the  line  of  descent  pointed  out  by 
the  entaih  That  I  hold  to  be  beyond  question,  and  there  is  no 
reason  to  suppose,  or  ground  for  conjecture,  that  her  mind  ever 
nnderwentany  change  on  that  subject  Whether  she  believed  she 
had  no  power  to  take  the  estate  out  of  the  entail,  or  belicveti 
that  she  had  such  power,  but  chose  rather  that  it  should  remain 
within  the  entail,  and  dealt  with  it  on  tliat  footing,  is,  in  my 
opinion,  of  little  moment,  for  in  either  view  it  is  clear  to  me  that 
she  could  not  have  intended  that  the  general  clause  of  his  dis* 
position  should  apply  to  it,  but  must  have  intended  the  reverse. 
Therefore,  even  if  it  should  be  thought  that  in  this  class  of  cases 
the  presumption  is  in  favour  of  the  general  disponee,  I  think 
that  the  circumstances  referred  to  are  quite  sufficient  in  this 
jiarticular  case  to  rebut  the  presumjition. 

The  respondent  has  referred  to  various  letters  pointing  in  the 
same  direction,  written  by  Xaveria  relative  to  the  management 
of  the  estate  after  the  date  of  her  general  settlement.  I  am  not 
prepared  to  say  that  in  a  question  of  this  kind  no  such  letter 
oan  be  admissible^  bat  I  think  it  unnecessary  to  go  into  that 


matter,  or  into  an  examination  of  the  several  letters  to  lai 
whether  any  of  them  are  admissible,  as  I  am.  of  opinios  tbt 
the  case  of  the  respondents  is  made  out  irrespective  of  the 
letters. 

The  matter  of  family  relations  has  also  been  referred  to,  bit 
I  do  not  attach  much  importance  to  it  in  thia  case.  Its  ftttarei 
are  not  so  distinctively  marked  as  to  impress  me  strongly,  il 
that  I  think  can  be  said  of  it  is  that  it  harmonises  with  the  ml 
of  the  case. 

I  am  of  opinion  that  the  appeal  should  be  dismissed. 

Lord  Chancellor.— My  Lords,  if  the  rule  as  to  the  cos- 
struction  of  testamentary  deeds  is  the  same  in  Scotlasi 
as  in  England,  viz.,  that  the  intention  of  the  testator  is  to  be 
collected  solely  from  the  words  he  has  used  in  the  instnmat 
itself,  extrinsic  evidence  being  inadmissible  except  for  the  p«- 
pose  of  ascertaining  the  subjects  of  which  those  words  sre  yn- 
perly  descriptive,  or  the  subjects  to  which,  if  the  words  are  m- 
biguous  or  inaccurate,  they  may  appear  (after  proof  of  the  fidi 
showing  their  ambiguity)  to  be  most  properly  applicable,  I  miifc 
confess  that  I  have  very  great  difficulty  in  understandiog  bov 
the  operation  of  general  words  purporting  to  pass  everythiig 
which  the  settler  might  be  entitled  to  at  the  time  of  his  dcatk, 
can  be  either  enlarged  or  limited  by  extrinsic  evidence  tendiig 
merely  to  show,  that  the  settler  did  ordid  notknow  orbeUevetkat 
he  had  a  disposing  power  over  some  particular  property  orer 
which  he  had  such  i>ower  or  (whether  knowing  or  not  tiist  k 
had  such  power)  that  he  did  or  did  not  actually  intend  to  pia 
that  property  by  those  general  words. 

I  am  bound,  however,  to  acknowledge  that  ervidenoe  of  iUs 
kind  api^ears  to  have  been  received  and  to  have  been  more « 
less  relied  on  by  the  Court  of  Session  in  the  two  cases  wUck 
came  to  the  House  in  Lord  Hardwicke*s  time,  Campbell  r.  Gusp- 
bell,  and  Farquharson ;  and  that  it  was  assumed  by  most  (if  not  an) 
of  the  Judges  of  that  Court  who  lately  decided  Thom's  case  ihX 
such  evidence  was  admissible,  and  might  (in  a  case  liketke 
present)  be  decisive.  All  the  authorities  cited  in  the  argsBKBt 
of  this  case  are  consistent  with  each  other,  if  this  ground  of 
decision  be  adopted.  But  if  this  be  so,  the  rule  of  la«r  ii 
Scotland  as  to  the  influence  of  extrinsic  evidence  npon  the  cos- 
struction  of  written  instruments  differs  from  that  of  the  Isv  d 
England.  That  is  a  conclusion  which  I  confess,  for  my  on 
part,  I  should  accept  with  a  considerable  reluctance,  because  tin 
rule  in  this  respect  of  the  law  of  England  appears  to  me  to  be  a 
consequence  flowing  also  by  logical  necessity  from  snotiur 
rule,  common  to  the  laws  of  both  countries,  viz.,  that  t^tfj 
testamentary  or  mortis  causa  disposition  of  real  estate  must  be 
made  and  authenticated  by  some  instrument  in  writing,  or,  m 
other  words,  that  the  intention  which  is  to  receive  effect  miit 
be  found  expressed  in  a  written  instrument.  I  should  hixe 
thought  it  the  sounder  principle,  that^  subject  to  any  limitatios 
of  their  meaning  afforded  by  the  context  of  each  particular  in- 
strument, or  by  any  rule  or  presumption  of  law,  general  words 
in  a  testamentary  deed  ought  to  be  a])plied  to  every  subject  of 
which,  according  to  the  true  meaning  of  the  words  themselT<i» 
they  are  proi>erly  descriptive. 

Holding  these  views,  I  should  have  preferred  to  rest  my  cm< 
currenco  in  the  judgment  proposed  to  your  Lordships  upon  tbe 
doctrine  which  (if  the  rules  of  the  law  of  Scotland  for  the  ooa- 
struction  of  written  instruments  are  the  same  as  those  in  Eng- 
land) would  in  my  judgment  be  properly  deducible  from  tbe 
decisions  of  this  House  in  Campbell  v.  Campbell  and  Farquhir 
son  t*.  Farquharson,  a  doctrine  which  is  not  (as  my  noble  sod 
learned  friend  has  shown)  really  at  variance  with  the  Utter 
decision  of  your  Lordships*  House  in  Leitch^s  case,  and  vhidi 
in  Thom's  case,  although  not  reconcilable  with  the  opinice 
delivered  by  a  large  majority  of  the  Judges  of  the  Court  of 
Session,  was  maintained  by  a  very  weighty  minority.  The 
doctrine,  that  more  general  words  purporting  to  dispose  of  a 
man's  whole  ]>roperty  in  a  will  or  mortis  causa  deed,  tAaJl 
(unless  there  be  something  in  the  instrument  itself  to  contnil 
that  presumption)  be  understood  of  property,  the  anccessioo  to 
which,  after  the  death  of  the  testator,  is  not  already  regolsted 
by  a  special  destination  to  a  particular  class  of  heirs  in  a  prior 
iuptrument,  cither  ma<le  by  the  settler  himself  or  under  vhich 
he  holds,  and  that  the  settler  is  not  merely,  by  the  use  of  mch 
general  words,  presumed  to  intend  to  innovate  upon  any  sach 
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special  course  of  succession,  seems  to  be  neither  unreasonable 
nor  inconvenient. 

The  word  **  revocation  "  or  **  evacuation  "  may  not  be  apt  to 
describe  the  effect  produced  by  an  instrument  devising  lands 
held  under  such  a  title  to  other  persons,  because  (as  was  justly 
■ud  at  the  bar)  such  an  instrument  should  operate  upon  the  ab- 
•date  fee  legally  in  the  person  executing  it,  not  by  altering  the 
l^ecial  destination,  but  by  withdrawing  from  it  altogether  the 
■abject  matter  of  the  settlement.  If,  however,  substance  rather 
than  technicality  is  to  be  regarded,  the  analogy  of  revocation 
properly  so  called  is  not  without  a  legitimate  bearing  on  this 
clan  of  cases.  It  is  admitted  that  if  a  special  destination  were 
eoatained  in  a  prior  deed  (even  though  not  strictly  a  mortis 
causa  disposition)  executed  by  the  settler  himself,  it  woidd  pre- 
vail against  a  subsequent  disposition,  by  general  words,  of  all 
thesettler^s  property  in  a  testamentary  instrument,  audit  further 
■eems  to  be  the  law  of  Scotland  (on  the  ground  that  an  inten- 
tion to  innovate  on  a  special  course  of  succession  is  not  readily 
pveaamed)  that  when  a  reference  to  **  heirs  "  is  found  in  the  dis- 
positive words  of  an  instrument  executed  by  a  settler  holding  a 
psrticalar  estate,  although  without  fetters  under  a  prior  deed  of 
•atail  (whether  executed  by  himself  or  by  any  other  person),  it 
■rast,  primdfaclet  be  taken  that  the  heirs  intended  by  the  later 
instrument  are  those  to  whom  the  estate  would  go  by  virtue  of 
the  destination  in  the  earlier  deed. 

The  doctrine  mentioned  by  the  minority  of  the  Judges  in 
.    Thorn's  case  seems  to  me  to  depend  on  the  same  }>rinciplc,  and 
.    I  find  it  easier  to  supi>ose  that  this  doctrine  was  the  real  founda- 
tion of  the  decision  of  your  Lordships*  House  (under  the  advice 
of  80  great  a  Judge  as  Lord  Hardwicke)  in  the  two  cases  of 
Campbell  and  Farquharson,  than  to  refer  these  decisions  entirely 
\   to  the  weight  of  the  extrinsic  evidence  which  was  undoubtedly 
Teoeived  in  them  ;  but  whatever  may  be  their  true  ground  I  do 
not  think  it  would  be  possible  to  reconcile  those  decisions  of 
yoar  Lordships'  House  with  a  judgment  of  reversal  iu  the  pre- 
sent case ;  and  I  concur  in  the  propriety  of  the  motion  which 
lias  lieen  made  to  your  Lordships  by  any  noble  and  learned 
friend. 

Lord  Chelbisford. — My  Lords,  I  am  of  opinion  that  these 
interlocutors  ought  to  be  affirmed. 

Interlocutors   affirmed^   and    appeal  dismissed 
with  costs. 

m  Appellant^  Agents^  Mackenzie  and  Kermack,  W.S. ;  Loch  and 
Haclanrin,  Westminster. — RespondenCa  Agents,  H.  &  H.  Tod, 
W.S.  ;  Valpy  and  Chaplin,  London.  j.p. 

January  6, 1873. 

teind  court. 

The  Rev.  Paton  James  Gloao,  D.D.,  Petitioner, 

V.  William  Ruthbrfltid  and  Others,  Objectors, 

Statute  29  and  30  Vici.  c.  71  {Olebe  Lands  {Scotland)  Acty  1866), 
ted.  17 — Right  of  Pre-emption  ^The  right  of  a  conterminous 
heritor  to  purchase  under  the  17th  section  of  the  Statute  is 
not  absolute,  but  may  be  subjected  to  such  conditions  and 
xestrictions  as  the  Ck)urt  may  think  necessary  for  the  pro- 
tection of  the  benefice. 

The  circnmstaDces  of  this  case  appear  from  the  following 
note  appended  by  the  Lord  Ordinary  (Gifford)  to  hisinter- 
locotor  reporting  the  case  to  the  Teind  Court :  — 

"  By  interlocutor  of  18th  March  1872,  authority  was  granted 
by  the  Teind  Ck)urt  to  feu  certain  portions  of  the  glebe  of 
Galashiels  at  certain  minimum  rates  of  feu-duty,  and  the  form  of 
a  feu-charter  was  also  approved  of.  The  form  of  feu-charter  is 
in  the  usual  terms,  and  it  contains  no  special  details  regarding 
the  position  or  description  of  houses  or  buildings  which  might 
be  erected  upon  any  part  of  the  ground  allowed  to  be  feued. 
The  details  of  fening  plans  are  always  left  for  private  arrange- 
ment. 

«' Within  the  thirty  days  fixed  by  the  Statute,  three  con- 
tenninons  proprietors,  Mr.  Thomas  Aimers,  Mr.  Adam  Coch- 
rane, jnnr.,  and  Mr.  WiQiam  Rutherf  urd,  intimated  their  wiUing- 
of   Mction  17    of  the   Statute,   to  purchase 


certain  i>aiis  of  the  glebe,  authorized  to  be  feued  adjoining 
their  respective  properties,  and  that  at  such  prices  as  might  be 
fixed  by  the  Court. 

"  The  three  portions  of  ground  proposed  to  be  piirchased  by 
the  said  conterminous  heritors,  embrace  together  the  whole 
ground  authorized  to  be  feued. 

**  The  case  was  as  usual  sent  to  the  Lord  Ordinary,  for 
inquiry,  and  the  Lord  Ordinary  remitted  to  Mr.  Wardrop, 
on  whose  report  the  minimum  rates  of  feu-duty  had  been 
fixed. 

"  Mr.  Wardrop  returned  a  report,  on  1st  November  hist. 
No.  33  of  process,  suggesting  the  prices  to  be  paid  by  the 
various  purchasers,  and  a  variety  of  conditions  under  which 
he  thought  the  purchasers  should  be  laid  for  the  benefit  of  the 
minister. 

"  The  whole  of  the  proposed  purchasers  object  to  Mr.  Ward- 
rop*s  report  ;  and  on  19th  November  1872  they  lodged  the 
note  of  objections,  No.  35  of  process,  and  on  these  there  has 
been  some  discussion  before  the  Lord  Ordinary.  At  one  of 
these  discussions,  Mr.  Wardrop  was  present,  and  the  Lord 
Ordinary  had  the  benefit  of  his  explanations. 

"  The  whole  of  the  purchasing  heritors  contend  that 
they  are  entitled  to  purchase  without  any  conditions  what- 
ever, excepting  those  contained  in  the  draft  feu-contract. 

**  The  Lord  Ordinary  does  not  think  that  this  contention  is 
well  founded.  He  thinks  that  the  Court  have  full  power  to 
impose  on  the  purchasers  any  condition  necessary  or  proper  for 
the  use,  comfort,  or  amenity  of  the  manse,  just  as  the  minister 
might  have  done  for  himself  iu  laying  out  the  ground  extrajudi- 
cially for  feuing  and  in  settling  a  feuing  plan. 

"But  there  is  considerable  difficulty  as  to  the  special 
conditions  which  it  may  be  held  reasonable  to  impose.  The 
conditions  relate — 

"  (1.)  To  a  private  access  proposed  to  be  reserved  for 
the  minister  through  the  ground  now  to  be  sold  to  the  conter- 
minous heritors.  . 

"  The  Lord  Ordinary  thinks  that  this  right,  though  not 
absolutely  necessary,  might  fairly  be  made  the  subject  of 
arrangement.  The  proposed  private  road  or  path  might  run 
between  the  proposed  purchases  by  the  heritors,  and  would  not 
prejudice  or  injure  them. 

*'  (2.)  Such  private  path  would  be  available  for  drains,  and 
gas,  and  water  pipes  to  the  new  manse,  which  the  reporter 
explained  must  almost  necessarily  pass  through  some  part  of 
the  ground  in  question. 

"  (3.)  Right  to  sink  weUs  in  the  ground  sold  for  the  use  of 
the  manse. 

**  The  Lord  Ordinary  thinks  that  this  wide  right  ought  not 
to  be  reserved  as  against  the  purchasers.  It  might  seriously 
prejudice  them,  and  is  not  necessary  for  the  manse,  so  far 
as  the  Lord  Ordinary  can  gather.  The  utmost  which  the 
Lord  Ordinary  would  be  disposed  to  give  would  be  a  right  to 
the  manse  to  draw  water  from  the  existing  well  by  which  it  is 
at  present  supplied. 

^*  (4.)  Restrictions  against  building  on  the  ground  to  be 
sold  within  a  certain  distance  of  the  manse  and  manse  garden. 

*'The  reporter  explained  that  some  restriction  against 
building,  immediately  to  the  north  of  the  new  manse,  was 
really  necessary  for  its  amenity,  and  the  Lord  Ordinary 
thinks  that  a  condition  to  this  effect  should  be  imposed  on 
the  purchaser  of  the  ground  immediately  to  the  north  of  the 
new  manse. 

"  It  may  be  fairly  assumed  that  the  minister,  in  feuing, 
would  take  care  to  preserve  the  amenity  of  his  manse  by  not 
feuing  for  building  too  close  to  it,  or  by  special  conditions. 
The  minister  should  not  be  in  a  worse  condition  now  that 
the  ground  is  to  be  absolutely  purchased  by  the  conterminous 
proprietors. 

**  The  Lord  Ordinary  has  only  to  add,  that  if  the  proposed 
purchasers  are  to  get  the  ground  offered  for  by  them  respec- 
tively free  from  the  conditions  suggested  by  Mr.  Wardrop, 
then,  in  fairness,  the  prices  suggested  by  Mr.  Wardrop  should 
be  increased,  as  Mr.  Wardrop  has  estimated  the  prices  as 
fair  prices  for  the  land  burdened  with  the  conditions  specified 
by  him.  Immunity  from  these  burdens  will  enlarge  the  value 
of  the  lands. 

<*  Throughout    the    discussion,    the   minister    very    fairly 
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ej^prcMed  his  readxneai  to  oocar  in  mdj  amngemeot  vhich 
migfat  be  thongbt  proper  bj  the  ConrL** 

Argned  for  objectors — 

Tbe  infertlon  of  new  conditions  and  restrictionf  at  this  stage 
of  the  petition  was  inoompetent.  The  mxnntes  of  the  objectors, 
ezprcasing  their  willingness  to  bay  at  a  price  to  be  &xtd  by  the 
Omrt,  operated  as  an  acceptance  of  the  offer  to  sell  made  by 
the  minister  when  he  allowed  the  interiocator  of  ISth  March 
to  go  oat.  The  lorlging  of  the  minutes  in  this  respect  corre- 
sponded to  the  serving  of  a  ukAux  by  a  Railway  Comf«ny  under 
the  Laivls  CUases  Act.  The  purpose  of  the  Glebe  Lands  Act. 
in  directing  that  tbe  anthority  to  feu  should  be  granted  and 
the  rates  and  conditions  of  feuing  be  approved  of  before  con- 
terminous heritors  intervened  must  have  been  to  let  them  know 
the  preciie  nature  of  the  subject  for  which  they  were  to  offer, 
and  to  leave  nothing  but  tbe  price  undefined.  There  was  no 
authority,  on  the  17th  section,  for  imposing  new  conditions, 
and  there  was  no  reason  why  those  now  proposed  should  not 
have  been  set  forth  when  the  draft  feu-charter  was  approved 
oL  A  personal  contract  of  sale  had  therefore  been  completed, 
and  both  parties  were  bound  by  it  as  it  stood. 

Argned  fur  mioister — 

The  objectors  were  here  offering  not  to  feu  but  to  purchase, 
and  most  of  the  conditions  and  restrictions  in  the  draft  feu- 
charter  were  applicable  only  to  the  case  of  feuing.  These 
were  therefore  not  now  binding,  and  it  was  impossible  that 
the  Statute  could  have  intended  conterminous  heritors  to  get  the 
land  by  way  of  purchase  without  any  conditions  at  all,  however 
necessary  these  might  be  for  the  interests  of  the  benefice.  The 
terms  of  the  transaction  were  still  open,  and  new  conditions 
might  be  inserted  to  meet  the  altered  case  of  a  sale.  The 
Court  had  allowed  a  minute  umler  the  17th  section  to  be  with- 
drawn in  the  case  of  Fogo,  9th  November  1868,  7  Macph.  88, 
which  showed  that  the  contract  was  not  held  to  have  been 
completed  by  the  simple  lodging  of  the  minute. 

At  adYitfing — 

Lord  Pbestde5T. — ^The  objectors,  who  are  conterminous 
proprietors  proceeding  to  exercise  the  right  of  pre-emption  con- 
ferred upon  them  by  the  17  th  section  of  the  Statute,  contend 
that  they  have  bound  the  minister  in  a  personal  contract  of 
sale,  just  as  a  railway  company  binds  a  heritor  by  serving  a 
notice  upon  him  under  the  Lands  Clauses  Act.  I  am  of 
opinion  that  that  argument  rests  upon  a  false  analogy.  A  sale 
under  the  Lands  Clauses  Act  is  peculiar.  It  is  self  acting, 
and  does  not  require  the  intervention  of  the  Court,  nothing 
being  required  but  the  fixing  of  the  price,  which  is  done  by  the 
Sheriff  and  a  jury  or  by  a  Court  of  arbitration.  Here  the 
initial  step  is  taken  by  the  minister  presenting  a  petition,  and 
the  Court  are  armed  with  wide  powers,  because  the  minister 
may  have  views  inconsistent  with  the  ultimate  interests  of 
the  benefice.  On  the  other  hand,  conterminous  heritors  may 
at  any  stage  appear  and  object,  and  besides  that,  they  have 
the  right  of  pre-emption.  But  section  17  was  not  intended  to 
conclude,  by  the  mere  lodging  of  a  minute,  a  contract  which 
might  injure  tbe  benefice.  The  heritors  *  right  therefore  is  not 
absolut3,  and  up  to  the  time  when  the  decree  of  sale  is  pro- 
nounced it  is  in  the  power  of  the  Court  to  intervene  for  the 
protection  of  the  benefice. 

Lord  Bexholme. — ^The  objectors  here  plead  their  right  of 
pre-emption  far  too  high,  especially  when  they  contend  that 
the  conditions  in  the  dnft  feu-cbarter  are  to  regulate  the  sale, 
sale  being  one  thing  and  feuing  another. 

Lord  Neaves. — The  substitution  of  sale  for  feuing  requires 
that  the  conditions  shall  be  re-considered.  If  the  minister  had 
been  exercising  his  authority  to  feu,  he  must  have  done  so 
substantially  in  accordance  with  the  terms  of  the  draft  feu- 
charter,  but  it  IB  for  the  Court  to  say  what  conditions  are 
applicable  to  the  case  of  a  sale. 

Lords  Jerviswoode  and  Mackenzie  concurred. 
The  Court  pronounced  thU  interlocutor : — 
"  Find  that  the  right  of  the  conterminous  heritors  to  purchase 
under  the  17th  section  of  the  Statute  is  not  absolute,  but  may 


be  subjected  to  sndi  conditions  and  reatrictiona  as  the  Qjut 
may  think  necessary  for  the  protection  of  the  benefice :  Sipo- 
sede  ooosidention  of  the  caoae  until  next  Coozt  day,  to  eaaUe 
the  parties,  if  so  advised,  jointly  to  snggest  to  the  Court  tk 
conditions  under  which  the  decree  of  aale  ooght  to  be  pn- 
nonnccd.** 

AdL  (For  the  Mhi'aftr)  Gloag  ;  Bom  and  Gloag.  W.SL  AgeA 
^AlL  Darling ;  GiDapie  and  Fatenon,  W^  AgaUM^-^Tmi 
Clerk.  DtQ. 


Jamtart  7,  1873. 

SBCOSTD  DIVISIOIC^ 

Jobs  3Iacdoxald  and  Another  (Dancan's  Tnutees], 
PursuerSj  r.  Mob  Isabella  SaAXD,  Defender. 
Proof— Loam —  Wril  or  Oath — In  an  acticyn  to  reoover  payneit 
of  an  aUeged  loan  of  money,  the  Coort  f <nind  that  a  bob. 
graph  writ  which  had  been  granted  by  tbe  defender  wu  sst 
an  obligatory  document,  and  restricted  the  paraners*  proof  to 
writ  or  oath.  Held  that  the  terms  of  oertain  letten  hj  l3k 
defender,  in  which  she  admitted  reoeipft  of  the  money,  thoigk 
not  upon  the  footing  of  loan,  and  in  one  of  which,  upon  bciaf 
informed  by  the  pursuers'  agents  that  the  writ  was  KJiMfag 
upon  her,  she  offered  to  repay  the  money,  did  not  rpnititite 
proof  by  writ  of  the  debt  sn«l  for. 

A>TE,  vol.  xliv.  p.  566. 

The  tni5tee8  of  the  late  Dr.  Duncan,  Profenor  of 
Hebrew  in  the  New  College,  Edinborgh,  raised  this  adm 
against  Miss  Shand,  conclnding  for  payment  of  £100^ 
**for  which  sam  the  defender  granted  a  promissoiy-iiole 
to  the  said  Dr.  Duncan,  dated  2d  February  1869." 

The  document  (Xa  6  of  Process)  foanded  on  »  b 
the  following  terms : — 

**EduUnBrgh^  2d  Febnuuy  1869. — I  pixanise  to  pay  ondflBod 
the  sum  of  one  hundred  pounds  sterling  valoe  received. 

Tbe  Court,  by  interlocntor  of  19th  July  1873,  mU^ 
vol.  xliv.  p.  566,  held  that  being  blank  in  the  creditor'! 
name  the  document  was  not  obligatory,  and  that  tk 
pursuers  could  only  prove  the  alleged  debt  by  tbe  writff 
oath  of  the  defender. 

A  proof  was  accordingly  taken,  in  wbich  a  number  d 
letters  were  produced,  of  which  the  following  are  the  iMSt 
important  From  the  limited  character  of  the  proo^  tkf 
were  necessarily  presented  to  the  Court,  and  are  hm 
given,  without  explanation,  beyond  what  is  oontaiued  ii 
the  letters  themselves.  It  was  proved  tbat  the  wnHaa^ 
No.  6  of  Process,  was  holograph  of  the  defender. 
Mr.  Jambs  Balfour,  W.S.,  to  Dkfkndkb. 

**4  ThUtU  Court,  Edmbwrgk.  i^€&  ^  18(». 

'*  Madam, — I  beg  to  remind  you  of  the  arrangement  made 
yesterday  in  terms  of  which  you  promised  either  to  pay  me  iS$ 
of  the  £100  which  yon  got  from  Dr.  Duncan,  or  to  find  seeoiity 
to  my  satisfaction  for  the  payment  of  the  first  £50  wttfaia  » 
month,  and  the  second  £50  within  two  months,  and  this  vnt* 
be  done  not  later  than  Monday  morning  at  eleven.  We  ibl 
delay  taking  any  proceedings  sgsinst  you  till  that  hour.— To* 
mo.  obt.  St.,  Ja.  Bauohl 

**  Miss  Shand,  13  Maitland  Street." 

Defender  to  Mr.  James  Balfour,  W.S. 

"  13  Maitland  Street,  6ih  February  1869. 
**SiR, — I  called  for  Mr.  Barbour  to-day,  to  ask  him  tobt- 
come  my  security  to  Dr.  Duncan,  but,  anfortonately,  he  «■ 
out  Mrs.  Barbour  assured  me  that  I  should  see  him  to- 
morrow, when  I  hope  to  come  to  some  arrangement  with  70a 
I  have  received  your  note. — I  am,  yonxs^  k^, 

"  J.  Balfour,  Esq.  Iaabxlla  Shasd.'' 

Messrs.  Edmonds  and  MAOQUEKir  to  the  Dsrhdir 

<<  Aherdeem,  28a  DeeaiAer  1871. 
"Madam, — ^Yoor    promissoiy-note    ior    £100^    daftad  Si 
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February  1869,  to  the  late  Eevd.  Dr.  John  Duncan  of  Edin- 
burgh, has  been  handed  over  to  the  trustees  for  his  minor 
grandchildren  and  others,  as  part  of  the  residue  of  Dr.  Duncan's 
estate.  The  trustees  have  instructed  us  to  apply  to  you  for 
payment,  and  ^e  shall  expect  to  hear  from  you  on  that  subject 
in  the  course  of  a  week,  or  thereby.  In  the  absence  of  any 
oiher  arrangement  the  rate  of  interest  payable  is  five  per  cent. 
— We  remain,  &c,  Edmoni>s  &  Macquikn." 

Defender  to  Mr.  Edmond. 
"  Edinburgh^  25  CharlotU  Square,  lOth  January  1872. 

**  Dear  Sir, — I  am  in  receipt  of  your  letter  of  28th  December 
regarding  the  £100  I  got  from  Dr.  Duncan  on  the  2d  Februar}' 
1869. 

"  Dr.  Duncan  owed  my  mother  and  myself  a  large  sum,  which 
lie  called  his  debt  of  honour,  viz.,  for  aliment  and  outlay  on  his 
.behalf  for  many  years  when  he  was  entirely  without  means, 
and  in  a  state  of  indigence  and  starvation  ;  this  debt  Dr.  Dun- 
can often  said  he  woidd  repay,  but  he  never  did  sa  I  wish  now 
to  lay  my  claims  before  the  trustees,  and  will  thank  you  to  do 
•0^  or  inform  me  who  they  are. 

**  I  could  well  go  to  Dr.  Duncan  and  ask  a  favour,  and  I 
aamre  you  I  received  it  as  a  matter  of  right,  and  in  a  spirit  of 
lofFe  and  friendship,  which  could  only  be  understood  between 
two  friends  in  such  circumstances.  After  what  passed  between 
Dr.  Duncan  and  myself  on  the  subject  of  this  old  debt,  1  request 
to  be  informed  who  handed  my  promissory -note  to  the  trustees, 
as  Dr.  Duncan  informed  me  that^  to  his  great  grief  and  surprise, 
it  was  removed  from  his  secret  repository,  without  his  know- 
ledge or  consent,  and  handed  to  Messrs.  James  and  Robert  Bal- 
four, W.S.,  who  attempted  to  seize  the  £100  from  me  the  day 
after  I  received  it,  and  this,  of  course,  without  Dr.  Duncan's 
knowledge.  Dr.  Duncan  also  informed  me  that  the  £100  I  got 
from  him  was  a  deposit  for  a  student,  and  never  would  belong 
to  his  children  or  grandchildren,  and  that  I  could  keep  it  for 
ever  if  I  chose  to  do  so,  as  it  would  be  only  a  fraction  of  what 
lie  was  due  to  me. — I  remain,  dear  Sir,  sincerely  yours, 

*'  Frakois  Edmoni>,  Esq.  Isabella  Shand." 

Messrs.  Edmonds  and  Macqueek,  Aberdeen,  to  Defender. 
** Aberdeen,  Ulh  January  1872. 

••  Dear  Madam, — We  received  your  letter  of  10th  inst  Had 
yon  received  the  £100  from  Dr.  Duncan  on  2d  February  1869, 
in  payment  of  a  debt,  it  is  obvious  you  would  not  have  granted 
your  bill  to  him. 

"  Mr.  James  Balfour,  one  of  Dr.  Duncan's  executors,  handed 
orer  the  bill  as  evidence  of  a  debt  legally  due  by  you  to  the 
deceased,  and  as  forming  part  of  the  residue  falling  to  his  minor 
grandchildren.  In  these  circumstances  it  is  the  duty  of  the 
trustees  to  recover  payment,  and  we  hope  you  will  arrange  for 
an  immediate  settlement,  so  as  to  avoid  the  disagreeable  neces- 
aity  of  legal  proceedings  in  terms  of  our  instructions. 

'*  We  are  sure  Dr.  Duncan's  trustees  will  not  disregard  any 
debt  which  may  have  been  legally  due  by  hiuL — Yours,  etc., 

"Edmonds  &  Maoquben." 

Defender  to  Francis  Edmond,  Esq. 
*' EdiriburgJi,  25  CharloUe  Square,  1 5th  January  1872. 
**  Dear  Sir, — In  reply  to  yours  of  1 1th  January,  I  beg  to  say 
tiiat  I  will  arrange  as  soon  as  possible  to  pay  the  £100,  as  you 
eonsider  it  imperative  in  me  to  do  so,  notwithstanding  the  fact 
tiiat  Dr.  Duncan  owed  me  more  than  double  the  sum,  and  ac- 
knowledged that  he  did  so. — I  remain,  sincerely  yours, 

**  Isabella  Shand." 

Messrs.  Edmonds  and  Macqueen,  Aberdeen,  to  Defender. 
"  Aberdeen,  22d  February  1872. 
**  Dear  Madam, — ^We  have  been  in  expectation  of  receiving 
Hie  remittance  promised  in  your  letter  of  15th  ulto.,  to  retire 
your  bill  to  Dr.  Duncan,  and  as  we  shall  have  occasion  very 
i^oon  to  write  to  our  constituents,  we  beg  you  will  not  fail  to 
^emit  US  the  amount  before  1st  proxo. — Yours,  etc., 

"  Edmonds  &  Macqueen." 

DsFBNDBB  to  Francis  Edmond,  Esq. 

'^Edmbwrgh,  29th  February  1872. 
«« DxAB  Sib, — ^l  am  sorry  I  have  not  as  yet  been  able  to  remit 
\o  yoa  the  £100  which  Dr.  Duncan  gave  me,  but  as  the  money 
Sa  in  nSe  hands  and  at  good  interest,  I  request  you  will  allow 


me  the  usual  period  granted  for  repayment.  I  called  yesterday 
for  Dr.  Bonar,  to  ascertain  from  him  if  the  College  Committee 
had  a  claim  against  me  for  the  £100,  but  found  he  was  to  be  ab- 
sent in  London  for  a  fortnight.  On  his  return  I  will  see  him,  and 
write  again  to  you.  We  are  in  daily  expectation  of  recovering 
a  large  sum  of  money  due  to  us. — I  remain  sincerely  yours, 

"  Isabella  Shand." 

Some  further  correspondence  took  place  between  the 
defender's  agent  and  Messrs.  Edmomls  and  Macqueen, 
the  result  of  which  was  that  the  defender  instructed  her 
agent  to  intimate  that  she  would  not  give  up  the  XlOO, 
unless  the  Court  adjudged  it  to  be  due. 

Argued  for  the  pursuers— 

That  the  defender  received  £100  from  Dr.  Duncan  on  2d  Feb- 
ruary 1869  was  proved  by  writ  of  the  defender ;  not  only  by  the 
document.  No.  6  of  Process,  which,  though  it  could  not  be  founded 
on  as  a  legal  obligation  to  repay,  was  still  an  important  adminicle 
of  evidence,  as  being  holograph  of  the  defender,  but  by  the 
subsequent  letters  of  the  defender,  which  were  produced.  The 
onus,  therefore,  lay  upon  the  defender  to  show  that  the  money 
was  not  received  in  loan — Thomson  v.  Geikie,  6th  March  1861, 
ante,  voL  xxxiii.  p.  340 ;  Brodie  v.  Muirhead,  15th  February 
1870,  ante,  vol.  xlii.  p.  216.  The  defender's  letter  of  5th  Feb- 
ruary 1869  to  Mr.  James  Balfour  was  dear  evidence  of  an  ar- 
rangement that  the  money  should  be  repaid,  quite  independent 
of  the  promissory-note.  She  did  not  there  say  that  she  was  not 
under  an  obligation  to  repay  the  money ;  she  did  not  say  that 
it  was  a  gift,  nor  did  she  adlege  any  coimter  claim.  She  only 
wished  to  change  the  mode  in  which  the  money  was  to  be  repaid. 
It  was  not  till  after  the  death  of  Dr.  Duncan  that  she  made  any 
suggestion  of  a  coimter  claim.  Moreover,  her  letter  of  5th 
January  1872  amounted  to  a  distinct  waiver  of  that  counter- 
claim. 

Argued  for  the  defender — 

The  pursuers*  case  was  a  simple  averment  of  loan  on  2d  Feb- 
ruary 1869.  This  must  be  proved  unequivocally  by  the  writ  of 
the  defender,  her  oath  not  having  been  resorted  to.  The  document 
No.  6  of  Process  had  been  held  to  be  null  and  void.  The  letter 
of  5th  February  1869  proved  nothing  but  the  defender's  will- 
ingness to  come  to  some  arrangement.  It  was  to  be  observed  that 
after  this  letter  no  claim  whatever  for  the  money  was  made  dur- 
ing Dr.  Duncan's  life.  The  subsequent  letters,  admitting  receipt 
of  the  money,  must  be  taken  along  with  the  qualification  con- 
tained in  them.  The  letter  of  15th  January  1872  was  written 
by  the  defender,  on  being  assured  by  a  man  of  business  that, 
having  granted  a  formal  and  obligatory  document,  she  was  bound 
to  pay.  She  said  that  she  must  submit,  although  she  still  thought 
that  there  was  really  no  debt  due  by  her.  Now  that  it  turned  out 
that  the  document  was  worthless,  her  letter  could  not  be  founded 
on  as  an  agreement  to  pay. 

The  cases  cited  will  be  found  fully  discussed  in  Haldane 
(Speirs's  Trustee)  v,  Speirs,  7th  March  1872,  ante^  vol. 
xliv.  p.  305. 

At  advising — 

Lord  JusncE-CLKiiK. — The  sunmtions  in  this  case  concludes 
in  these  terms : — '*  The  defender  ought  and  should  be  decerned 
and  ordained  to  make  payment  to  the  pursuers,  as  trustees  and 
executors  foresaid,  of  the  sum  of  £100  sterling,  and  (or  which 
sum  the  defender  granted  a  promissory-note  to  the  said  Dr. 
John  Duncan,  dated  2d  February  1869,  payable  on  demand, 
with  interest  at  the  rate  of  5  per  centum  per  annum  from 
the  date  of  said  promissory-note  until  paid.''  By  our  judg- 
ment of  the  19th  of  July  last  we  negatived  this  statement  as 
a  matter  of  fact,  and  found  that  the  debt  sued  for  could  be 
proved  only  by  the  writ  or  oath  of  the  defender.  In  the  opinion 
of  the  majority  of  the  Court  on  that  occasion  the  document  dated 
2d  February  1869  was  void  and  of  no  effect  under  the  Statute  con- 
cerning blank  writs ;  but  at  all  events  we  found  that  it  was  not  an 
obligatory  writing,  and  could  not  be  considered  a  promissory-note, 
in  respect  there  was  no  payee  mentioned.  I  hsd  some  doubt  as 
to  the  nullity  of  the  document  under  the  Act  1696,  o.  25,  but  my 
Lords  Benholme  and  Neaves  were  of  opinion  that  the  Act  was 
applicable.    But  we  sustained  the  summons  as  laid  on  an  al- 
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leged  debt  of  £100,  -which  could  only  be  proved  by  the  defender's 
Tirit  or  oath.  A  proof  by  ^v^'rit  has  now  been  led,  and  the 
question  we  have  to  consider  is  whether  or  not  it  is  sufficient. 

Now  the  correspondence  which  has  been  put  in  evidence  may 
be  explained  quite  competently  by  the  writing  referred  to,  but 
cannot  of  itself  have  the  effect  of  setting  up  that  writing  as  an 
obligatory  document ;  and  it  is  incumbent  on  the  jjursucrs  to 
prove  out  of  the  letters,  as  so  explained,  some  acknowledgment 
or  obligation  in  regard  to  this  sum. 

Now  I  have  come  to  a  clear  opinion  that  there  is  no  such 
proof.  The  letters  point  to  a  very  different  state  of  matters. 
The  money  was  paid  to  Mies  Shand  on  the  2d  of  February  1869, 
and  on  the  5th  Sir.  Balfour,  Dr.  Duncan's  agent,  writes  to  her, 
reminding  her  of  a  meeting  which  had  occurred  the  day  before, 
and  at  which  she  had  promised  to  find  security  for  repayment  of 
the  loan.  On  the  same  day  the  defender  re])lie8  that  she 
had  attempted  to  find  a  cautioner.  Now  Mr.  Balfour's  letters 
cannot,  in  a  proof  by  writ  of  the  defender,  be  regarded  as 
evidence  except  as  explanatory  of  the  defender's  letters.  But  it 
seems  plain  that  Dr.  Duncan  himself  had  no  intention  of  taking 
any  security  from  Miss  Shand,  and  that  although  Mr.  Balfour 
was  desirous  of  changing  this  unsatisfactory  state  of  matters, 
a]>parently  Dr.  Duncan  interfered  to  i>ut  a  stop  to  any  alteration, 
for  the  security  was  never  obtamed,  and  we  hear  nothing  more 
for  the  space  of  nearly  two  years. 

After  that  time,  and  after  Dr.  Duncan's  death,  we  find  a 
correspondence  between  the  defender  and  the  pursuer's  agents. 
Now  the  observation  which  must* be  made  on  these  letters  is, 
that  any  acknowledgment  of  receipt  of  money  from  Dr.  Duncan 
must  be  taken  along  with  the  qualifications  which  the  letters 
themselves  contain.  Further,  they  prove  nothing  as  to  the 
original  footing  on  which  Dr.  Duncan  and  the  defender  stood  as 
to  alleged  loan ;  and  even  though  they  might  instruct  a  waiver 
or  new  obligation  to  repay  on  the  part  of  Miss  Shand,  that  is  of 
no  consequence  here,  for  that  is  not  the  medivm  condudend'i. 
Moreover,  I  am  of  ojiinion  that  there  is  no  proof  of  any  waiver 
or  of  a  new  obligation.  The  defender  has  confidence  in  Mr. 
Edmond,  who  advised  her  that  she  was  legally  bound  by  the  al- 
leged promissory -note ;  and  she  accordingly  intimates  to  him  her 
willingness  to  ]>ay,  *'  notwithstanding  the  fact  that  Dr.  Duncan 
owed  her  more  than  double  the  sum,  and  acknowledged  that  he 
did  so."  These  qualifications  take  this  case  out  of  the  category 
of  the  authorities  cited  in  the  recent  case  of  Speirs.  The  only 
proof  of  receipt  of  money  is  by  these  letters,  but  they  also 
contain  statements  that  it  was  received  on  another  footing  than 
that  of  loan  ;  not  indeed  in  payment  of  a  legal  obligation,  but  in 
satisfaction  of  a  debt  of  honour,  fairly  entitling  Miss  Shand  to 
retain.  I  think  the  pursuers  have  failed  to  make  out  their 
case. 

Lord  Cowan. — It  is  material  to  remember  the  position  in  which 
the  case  stands.  By  interlocutor  of  19th  July  1872  your  Lord- 
ships, in  reviewing  the  interlocutor  of  the  Lord  Ortlinary  allowing 
a  proof  at  large,  recalled  that  interlocutor,  and  found  that  "  the 
debt  sued  for  could  only  be  proved  by  *  writ  or  oath '  of  the 
defender."  Therefore  we  are  tied  up  to  the  question,  whether 
the  alleged  loan  has  been  proved  by  the  ^crit  of  the  defender, 
there  having  as  yet  been  no  reference  to  oath  ?  This  being  the 
only  question  before  the  Court,  I  cannot  give  much  weight  in 
this  case  to  the  decisions  cited  by  Mr.  Trayner,  Thomson  v. 
Geikie,  and  Brodie  v.  Muirhead.  The  principle  established  in 
these  cases  is  that  where  a  writing  is  produced  by  the  claimant 
in  his  favour  to  the  effect  of  showing  that  money  passed  from 
the  one  party  to  the  other,  that,  in  the  absence  of  explanation, 
will  raise  a  ]>resumption  of  loan.  But  what  is  the  result  when 
this  view  is  taken  of  the  writing  founded  on  ?  Parole  proof  is 
allowed,  to  give  the  defender  an  opportunity  of  rebutting  that 
presumption  and  the  circumstances  in  which  the  Meriting  had 
been  given  and  received.  The  cases  on  this  point  were  all  before 
us  in  the  case  of  8]>eirs.  There  the  majority  were  of  opinion  that 
the  document  founded  on  was  not  of  a  kind  which  came  under  the 
principle  laid  down  in  Thomson  v,  Geikie ;  that,  in  short,  there  was 
no  document  which  could  form  the  nucleus  of  the  proof  allowed 
by  the  Lord  Ordinary.  But  these  principles  have  no  application 
to  the  present  case.  Had  your  Lordships  found  that  there  was 
a  presumption  of  loan  arising  from  the  document  produced,  the 
CMC  would  have  been  that  of  Thomson  v.  Geikie.     What  your 


Lordbhiiis  found  was  that  the  document  founded  on  by  tk 
pursuers  was  null  and  void  as  an  acknowledgment  of  deU,iK 
therefore,  although  the  Court  sustained  the  anmmons,  it  «ai  bdi 
that  the  alleged  loan  could  only  be  eatablished  by  the  writ  or  ad 
of  the  defender.  The  question  before  ns  is  whether  there  isni 
of  the  defender  establishing  a  loan  to  her  by  Dr.  IhiDci& « 
2d  February  18G9?  All  the  letters  and  admisnonscCtb 
defender  only  come  to  this,  that  at  that  date  she  got  £100  fra 
Dr.  Dnncan.  This  has  never  been  denied.  The  true  issiie  ii 
whether  she  got  it  under  an  obligation  to  repay  ?  Your  IM 
ship  has  said  that  we  cannot  look  at  the  document.  No.  ( < 
process  at  all.  We  certainly  cannot  look  at  it  aa  an  indejiciida 
and  substantive  acknoiiledgment  of  the  debt.  But  if  the  <M 
of  the  defender  had  been  resorted  to,  it  might  have  been  c] 
hibited  to  her,  and  so  made  part  of  the  depositicn.  And  i 
like  manner,  if  the  letters  of  the  defender  had  specially  referred! 
this  document,  it  might  have  formed  part  of  the  proof.  But  tk 
is  not  the  case,  and  the  letters  are  to  be  judged  of  from  their  ov 
contents.  Now,  in  the  first  place,  in  looking  at  the  letters  of  tl 
defender,  it  is  a  great  fallacy  to  hold  that  in  order  to  nndenta 
these  letters,  we  are  not  entitled  to  look  at  the  letters  on  tl 
other  side  to  which  they  are  answers.  If  Ihe  letters  on  tk 
other  6ide  contain  anything  aliunde  of  the  defender's  lettft 
tliey  cannot  be  used  to  prove  that  part  of  their  contents.  Bi 
w  e  are  perfectly  entitled  to  read  them,  in  order  to  get  at  ti 
precise  meaning  of  the  defender*8  letters.  Again,  aaotk 
principle  is  in  reference  to  the  qualifications  contained  in  tki 
letters.  The  letters  are  produced,  and  said  to  constitute  eridcM 
of  the  admission  of  a  debt.  But  if  the  admission  is  quihfiedi 
its  essence,  it  must  be  taken  subject  to  its  qualification.  TV 
was  the  first  joint  which  we  decided  in  the  case  of  Spein,  lb 
the  qualification  contained  in  the  admission  by  the  defender  i 
that  case  could  not  be  got  rid  of.  In  like  manner  here,  th 
letters  which  are  founded  on  contain  such  ezplanatioM  a 
essentially  to  destroy  the  obligatory  part  of  their  statenotft 
With  regard  to  the  letter  of  5th  February  1869,  the  effect  Mew 
to  be  that  although  this  lady  was  willing  to  make  arrangeaati 
with  Mr.  Balfour  about  the  £100,  there  is  no  admiMCB  ff 
promise  that  she  was  going  to  pay  at  that  date.  She  wm  U 
consult  Mr.  Barbour,  and  to  askhim  to  become  her  security.  Iht 
does  not  amount  to  an  admission  that  there  was  a  oondnU 
agreement  that  the  transaction  was  to  be  changed  into  ■ 
obligation  to  repay,  with  a  cautioner. 

A  single  word  as  to  the  letters  which  passed  between  til 
defender   and  Mr.   Edmond  after  Dr.   Duncan's  death,   lb. 
Edmond  had  the  document  sent  him  to  recover  payment,  ii' 
he  writes  to  Miss  Shand  proceeding  upon  the  promissorj  mH 
as  a  formal  and  binding  deed.   Miss  Shand  replies  in  effect— ''if 
you  hold  it  to  be  incumbent  on  me  to  pay  this  sum,  I  mutfl^ 
mit,  notwithstanding  the  fact  that  Dr.  Duncan  owed  me  bsi 
than  double  the  sum."     Is  that  an  admission  of  the  constitotifl 
of  the  debt  ?  And  so  with  regard  to  the  subsequent  letter  of  SM 
February  1872. 

The  only  issue  before  us  being  whether  the  debt  is  prorei  I 
am  of  opinion  that  no  debt  is  proved. 

Lord  Benholme. — T  have  but  little  to  add,  as  I  suhstantiillr 
agree  with  what  has  fallen  from  your  Lordships.     The  wnti< 
dated  2d  February  1869  has  been  already  found  not  to  be  i 
valid  document  of  debt.     On  the  part  of  Mr.  Balfour  there «(■> 
to  have  been  a  change  of  tactics.     Immediately  after  hit  diot 
Dr.   Duncan  had  obtained  the  writing   from  Miss  Shui  ki 
seems  to  have  considered  it  his  duty  to  put  the  matter  on  > 
different   footing,   and  at  all  events  to  obtain  some  lecaritf. 
But  Dr.  Dnncan  himself  seems  to  have  put  a  stop  to  my  n^ 
alteration,  for  no  further  demand  on  Miss  Shand  is  made  iff 
nearly  three  years,  nor  till  after  Dr.  Duncan^s  death.  There  ^ 
lowed  a  correspondence  l)ctween  Miss  Shand  and  the  agenti « 
Dr.  Duncan's  trustees,  which  is  said  to  constitute  a  substaotnt 
obligation  on  the  i)art  of  the  former,  for  it  is  plainly  im})oaibk 
by  subsequent  writings  to  set  up  an  obligation  which  habm^ 
null.     Now  I  th  ink  that  the  acknowle<lgment  of  receijit  of  monef 
and  of  indebtedness  on  the  part  of  Miss  Shand,  which  ii  eot- 
tained  in  these  letters,  is  coupled  with  such  qualificatioBS « 
entirely  destroy  the  face  of  the  letters  as  containing  asahsttntiTe 
obligation  to  repay.     It  is  the  sacred  duty  of  the  Oonrt  not  to 
omit  or  disregard  any  part  of  a  written  adminion  ;  and  thetm 
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DQeaning  of  this  correspoDdence  with  Mr.  Edmond  and  his  firm, 
specially  as  brought  out  in  Miss  Shand*s  letter  of  15th  January 
1872,  was  that,  as  she  was  advised  by  Mr.  Edmond,  in  whom 
ihe  had  confidence,  that  she  was  in  law  indebted  to  Dr.  Duncan's 
tmstees,  under  the  writing  of  2d  February  1869,  she  was 
prilling  to  make  payment,  but  only  under  protest  that  nothing 
wnm  really  due  by  her.  No  such  legal  obligation  existed,  and  no 
wmw  obligation  can  be  said  to  have  been  set  up  by  these  letters. 

Lord  Nkaves. — The  proi>osition  maintained  for  the  pursuers 
ii^  that  wherever,  hctbili  modo,  the  fact  is  established  that  money 
has  passed  from  one  party  to  another,  that  raises  an  obligation 
to  reyay,  unless  it  can  be  shown  that  the  money  passed  on  some 
footiiig  other  than  loan.  I  am  not  aware  that  any  such  doctrine 
baa  been  ever  laid  down.  A  payment  of  money  must  be  proved 
Kripio.  There  are  various  kinds  of  writing  allowed  for  this 
pnipose.  No  better  proof  can  be  found  than  an  entry  in  my 
aaah-book  of  my  having  received  £100  from  A.  B.  Can  it  be 
udd  that  A.  B.  or  his  representatives  are  entitled  to  come  and 
rnXf  '*  That  is  a  loan,  unless  you  can  prove  the  contrary  :  you 
have  it  down  in  your  books  ?  " 

The  true  proposition  is  that  where  the  passing  of  money  is  proved 
in  certain  ways,  that  will  infer  a  loan.  The  essence  of  all  these 
Biifrfi  in  which  this  has  been  held  is,  that  between  the  parties  a 
locnment  passed,  given  by  the  recipient  to  the  payer  of  the 
Boney  as  a  record  of  the  transaction.  The  doctrine,  as  rei)eatedly 
bid  down,  is,  that  he  who  gives  to  another  a  document,  ac- 
knowledging the  receipt  of  money  without  qualification  or 
isplanation  as  a  diirographum  to  be  preserved  against  him, 
lifers  an  obligation  to  repay.  And  this  obligation  arises  not  so 
imch  from  the  document  in  itself  as  from  its  possession  by  the  other 
Mrty.  That  is  the  case  of  Ross  r^.  Fidler,  and  a  whole  series  of 
leciaions.  In  the  case  of  Speirs  the  party  getting  the  money 
lid  not  give  an  obligation.  The  argument  against  him  was  that 
be  bad  pat  his  name  on  a  cheque  drawn  in  his  favour,  which 
prored  that  he  had  got  the  money,  and  therefore,  it  was  said,  com- 
peUed  him  to  prove  that  he  had  not  got  it  in  loan.  According 
bo  this,  if  I  (>ay  a  tradesman  a  debt  which  I  owe  him  by  a  cheque, 
bbmt  infers  an  obligation  against  him,  unless  he  can  prove  the 
dontrary,  to  repay  me.  The  majority  of  the  Court  held  that 
ybere  was  no  document  of  debt  to  raise  any  such  presumption. 

In  the  present  case,  when  did  Dr.  Duncan  hold  a  document 
vhich  proved  receipt  of  money  ?  This  promissory- note  has  been 
lonnd  worth  nothing.  Whatever  it  is,  it  is  not  a  document  of 
debt  Do  the  other  letters  produced  prove  an  independent  loan  ? 
Or  if  they  do  not  prove  that,  do  they  convert  that  promissory- 
aote  into  a  good  document  ?  Or  does  it  convert  them  into  a 
^Dod  acknowledgment  of  debt  ?  I  cannot  give  efTcct  to  any  of 
WM  contentions.  And  I  cannot  help  adding  that  I  do  not 
ttak  that  we  are  going  against  the  will  of  the  deceased. 
The  Court  pronounced  the  following  interlocutor:— 
••  Find  that  the  pursuers  have  failed  to  prove  by  the  writ  of 
tte  defender  the  constitution  and  rcsting-owing  of  the  debt 
Ried  for:  Therefore  sustain  the  defences,  and  assoiMe  the 
lef  ender  from  the  conclusions  of  the  summons :  Find  the  de- 
ttx^der  entitled  to  expenses ;  and  remit,"  etc. 

-^rf.  Watson,  Trayner;  D.  T.  Lees,  S.S.C.  Agent— Alt.  Lord 
^^Tocate  (YouDg),  Campbell  Smith  ;  Thomas  Spalding,  Agtnt. 
-*X  Clerk.  D.o. 

January  9, 1873. 

FIRST  DIVISION. 

A.ME8  AiNSLiE  and  Others  (Reid's  Trustees),  Pursuers, 
V.  Walter  Reid  and  Others,  Defenders, 

*t)oes§—C(mtingenc!f — Conjunction— RemU — Statute  48  Oeo.  III. 
tap.  151  (Procedure  Act,  1808),  sect.  9 — An  action  of  count 
and  reckoning  to  have  the  true  amount  of  a  trust-estate  tized, 
was  raised  in  1857  against  their  father's  trustees  and  their 
brother,  by  the  daughters  of  a  deceased  testator,  and  marked  to 
the  Second  Division.  Thereafter,  in  1872,  the  brother  and  the 
trustees  respectively  raised  actions  against  each  other  with 
ntpect  to  the  trust-estate,  in  which  the  daughters  were  called : 
ihme  actions  were  marked  to  the  First  Division.  Held 
the  later  actions  fell  to  be  remitted  ob  continffentiam  to  the 
first  action. 

^    Jane  1857   Mias  Elizabeth  Reid  and  others,  the 


daughters  of  the  deceased  James  Reid,  raised  an  action 
of  count  and  reckoning  against  Mr.  Ainslie  and  others, 
who  were  their  father's  trustees,  and  their  brother  Walter 
Reid  for  his  interest,  and  concluded  to  have  the  true 
amount  of  the  trust-estate  fixed,  and  thereafter  to  ascertain 
the  proportion  thereof  which  fell  to  them.  In  the  course 
of  the  proceedings  that  followed  on  the  raising  of  this 
action,  which  was  marked  for  the  Second  Division,  three 
reclaiming  notes  against  interlocutor}' judgments  of  the 
Lord  Ordinary  were  boxed  to,  and  disposed  of  by,  that 
Division  of  the  Court. 

On  2d  July  1872  Walter  Reid,  the  only  son  of  the 
deceased  James  Reid,  and  the  brother  of  the  above- 
mentioned  Misses  Reid,  who  had  not  appeared  in  the 
former  action,  also  raised  an  action  of  count  and  reckoning 
against  the  same  defenders, — i.e.  his  father's  trustees, — to 
have  his  share  of  his  father's  estate  ascertained.  This 
action  was  marked  for  the  First  Division.  The  trustees, 
on  12th  July  1872,  then  raised  a  third  action  against  the 
pursuers  in  both  of  the  other  cases,  viz.,  the  Misses  Reid 
and  Walter  Reid,  concluding  against  Walter  Reid  for 
payment  of  certain  sums  which  the  pursuers  alleged  to  be 
due  to  them  as  his  father's  trustees  and  executors,  in  con- 
sequence of  his  intromissions  with  his  father's  estate,  or 
otherwise  that  he  should  relieve  them  of  the  conclusions 
of  the  first  action  at  the  instance  of  his  sisters.  The 
conclusion  against  the  Misses  Reid  was  to  have  it  found 
that  the  trustees  were  not.  liable  to  them  for  more  than 
was  due  by  or  could  be  recovered  from  Walter  Reid. 
This  action  also  was  marked  for  the  First  Division. 

The  second  and  third  actions  were  called  before  Lord 
Mackenzie,  as  Lord  Ordinary,  before  whom  the  first  action 
was  pending.  On  24th  December  the  Lord  Ordinary 
pronounced  an  interlocutor  in  the  first  action  conjoining 
with  it  the  two  subsequent  actions;  against  which 
interlocutor  the  Misses  Reid,  the  pursuers,  reclaimed  to 
the  Second  Division.  Of  the  same  date  the  Lord  Ordinary 
also  pronounced  interlocutors  in  the  second  and  third 
actions  remitting  them  to  the  first  action.  Against  these 
interlocutors  Walter  Reid  and  his  sisters  reclaimed,  and 
the  reclaiming  notes  went  to  the  First  Division.  When 
these  last  two  reclaiming  notes  were  in  the  Firet  Division 
Single  Bills,  counsel  for  the  trustees  moved  that  they  be 
remitted  ob  contingentiam  to  the  Second  Division,  before 
whom  the  first  action  was  now  in  dependence. 

Argued  for  the  trustees — 

There  was  a  clear  contingency  here.  The  parties  and  subject- 
matter  were  identical,  and  the  decision  in  one  of  the  cases 
would  most  materially  affect  the  subjects  in  dispute  under  the 
other.  The  original  action  had  been  previously  before  the 
Second  Division,  and  was  now  de]iending  there  ;  these  two  cases 
should  now  be  sent  there  also,  that  all  might  be  considered 
together.  The  case  was  exactly  such  a  one  as  was  provided 
for  iu  the  9th  section  of  the  Act  48  Geo.  m.  cap*  151.  ^ 

Argued  for  the  reclaimeis— 

Two  things  were  essential  before  it  became  necessary  to  remit 
one  action  to  another  oh  contintjentiam.  (1.)  The  identity  of  the 
subject-matter ;  (2.)  The  identity  of  the  parties.  There  was 
not  here  identity  of  these  sorts  so  as  to  make  it  imperative 
to  remit.  The  whole  subject-matter  must  be  the  same. 
The  mere  fact  that  one  action  will  throw  light  on  the 
other  will  not  necessitate  conjunction.  The  general  subject- 
matter  here  was  certainly  the  trust-estate,  but  under  the  actions 
separate  parts  of  it  were  dealt  with. 

Authorities  cited : — 

For  the  trustees— Cochrane  v.  Hamilton,  20th  Feb.  1847,  ante, 
vol.  xix.  p.  321 ;  Buchanan  v.  Douglas,  29th  Jan.  1861,  ante, 
vol.  xxiii.  p.  224.  For  the  Reclaimers — Mansfield  v.  Aitchison^ 
1st  Deo.  1829,  8  S.  243 ;  Landale  v.  Tod,  13th  Jan.  1831,  9  a 
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2G8;  Western  Bank  v.  Douglas,  20th  March  1860,  a»tf,  vol  xxxiL 
p.  212  ;  M'Neill  v,  Scott,  17th  March  1866,  aw/«,  vol.  xxxviii.  p. 
316. 

At  advising — 

Lord  President. — It  is  not  wonderful  that  qnestions  should 
have  arisen  in  construing  the  9th  section  of  the  Act  of  1808. 
If  the  section  is  widely  construed  it  may  include  all  cases  in 
which  there  is  any  connexion.  I  have  never  been  able  to  hold 
that  every  case  which  has  a  connexion  with  another  in  depen- 
dence in  the  other  Division  must  be  remitted.  Connexion 
means  no  more  than  contingency.  The  other  part  of  the  sec- 
tion, which  consists  of  the  words  "  relating  to  Uie  same  subject, 
matter,  or  thing,"  is  also  susceptible  of  different  interpretations, 
as  you  construe  it  strictly  or  extensively.  In  the  Western 
Bank  all  the  cases  related  to  the  same  subject-matter,  bat  the 
Court  were  of  opinion  that  there  was  not  sufficient  ground  for 
remitting. 

I  am  clearly  of  opinion  that  tbe  present  case  must  be  remitted 
to  the  Second  Division.  The  object  of  all  the  actions  is  the 
same,  viz.,  to  have  an  accounting  and  inquiry  into  the  estate  of 
the  late  Mr.  James  Reid,  with  a  view  to  its  distribution.  The 
parties  are  the  same.  I  am  therefore  of  opinion  that  it  is  im- 
perative on  us  to  remit  the  case. 

The  other  Judges  concurred. 

In  tbe  action  at  the  instance  of  Walter  Reid  against  the 
trustees,  the  following  interlocutor  was  pronounced : — 

**  Remit  this  process  with  the  said  reclaiming  notes  to  the 
Second  Division,  ob  continffentiam  of  another  action,  now  depend- 
ing before  the  said  Second  Division,  in  which  Elizabeth  Smith 
Reid  and  others  are  pursuers,  and  the  deceased  Robert  Ainslie, 
James  Ainslie,  and  Archibald  Ainslie,  junior,  as  trustees  and 
executors  of  the  deceased  James  Reid,  and  the  said  Walter 
Reid  for  his  interest,  were  called  as  defenders  :  Find  the  said 
Walter  Reid,  pursuer  and  reclaimer,  liable  to  the  said  James 
Reid*s  trustees  and  executors  and  others,  defenders  and 
respondents,  in  £10,  10s.  as  modified  expenses;  and  decern 
against  the  said  Walter  Reid  for  payment  of  the  said  sum  of 
£10,  10s.  accordingly." 

A  similar  interlocutor  was  pronounced  in  the  other 
action. 

For  the  Trustees,  Marshall ;  Alexander  Stevenson,  W.S. 
Ag^nt. — For  Walter  Reid,  Balfour,  Robertson ;  J.  and  J. 
Gardiner,  S.S.C.  Agents. — For  Misses  Reid,  Watson,  Keir ; 
Webster  and  Will,  S.S.C.  Agents.— K  Clerk.  A.E.H. 


January  14,  1873. 

SECOND  DIVISION. 

Stephen  Hellon,  Pursuer^  v.  Mary  M*Crimon  or 

Hellon,  Defender, 

Htuhand  and  Wife — Divorce — Adultery — Mora — Circumstances 
in  which  the  lapse  of  ten  years  between  a  husband's  becoming 
aware  of  his  wife's  adultery  and  his  raising  an  action  of 
divorce,  was  Jield  not  to  bar  him  from  obtaining  decree  of 
divorce. 

This  was  a  divorce  on  tbe  ground  of  adultery.  The  facts 
RufHciently  appear  from  the  note  appended  by  the  Lord 
Ordinary  (Ormidale)  to  this  interlocutor,  dated  2d  No- 
vember 1872  :— 

"Finds  facts,  circumstances,  and  qualifications  proved  rele- 
vant to  infer  that  the  defender  committed  adultery  with  Hender- 
son Carrick,  mentioned  in  the  record  and  proof :  Finds  her  guilty 
of  adultery  accordingly  :  Therefore  divorces  and  separates  the 
defender,  Mary  M'Crimon  or  Hellon,  from  the  pursuer,  Stephen 
Hellon,  his  society,  fellowship,  and  company  in  all  time  coming : 
Further,  finds  and  declares  that  the  defender  has  forfeited  all 
the  rights  and  privileges  of  a  lawful  wife,  and  that  the  said  pur- 
suer is  entitled  to  live  single  or  marry  any  free  woman,  as  if  he 
had  never  been  married  to  the  defender,  or  as  if  she  were  natu- 
rally dead,"  etc. 

"iVbto — . . .  The  parties  weremarried  in  Glasgow  in  June  1852. 


The  i^dfe,  who  is  the  defender,  had  her  rendenoein  Glasgow  it  tke 
time  of  the  marriage,  and  she  has  resided  there  ever  vnct,  Ik 
husband,  who  is  the  pursuer  of  this  action,  appears  to  havebea 
at  the  time  of  his  marriage  and  ever  since  a  seafaring  nan.  ft 
also  ap]>ears  that  the  pursuer,  soon  after  hia  marriage,  westti 
Australia,  leaving  his  wife  in  Glasgow.     It  haa  not  been  mH 
jand  the  proof  shows,  that  there  would  be  no  gronnd  for  sifi^ 
that  in  going  to  Australia  the  pnrsuer  intended  to  abandos  !■ 
wife.     He  went  there  apparently  with  the  laudable  dene  4 
bettering  his  fortunes  ;  and  it  has  been  proved  that  he  for  mm 
time  corresiK>nded  with  his  wife ;  that,  on  at  least  cmeoecmm, 
he  sent  money  to  her  from  Australia,  and  also  that  he  Bad  » 
pressed  a  desire  that  she  ehonld  join  him  there.     In  plaoe^  W 
ever,  of  doing  so,  the  defender,  within  three  or  four  jreintftv 
the  pursuer  had  gone  to  Australia,  went  to  reside  with  a  ■■ 
called  Henderson  Carrick,  a  married  man,  but  who  had  aepaiitrf 
from  his  wife,  and  that  she  and  that  individual  have  oatil » 
cently  lived  together,  chiefly  in  Glasgow,  as  man  and  wife  ^ 
is  proved  that  Uiree  children  have  been  bom  of  the  iaf 
between  the  defender  and  Carrick. 

"On  the  other  hand,  the   Lord   Ordinaiy  thinks  tbt^ 
proof  sufficiently  shows  that  the  pursuer  came  to  tbe  kaowlfa 
of  his  wife,  the  defender's,  misconduct  aboat  ten  yean  kb 
the  institution  of  this  action.     But  then  the  proof  akvui 
ciently  shows,  in  the  Lord  Ordinary's  opinion,  thattiMfOB 
was,  (luring  the  time  which  intervened  between  bii  bn«| 
aware  of  the  misconduct  of  his  wife  and  his  inftxtatafli 
action,  engaged  in  the  prosecution  of  his  callings  intheeowil 
of  vessels  trading  between  various  ports  in  Australia,  Tnm^ 
and  New  Zealand.     The   Lord  Ordinary  thinks  htrnjit 
assume  from  the  whole  evidence  that  it  would  hsTe  Imnj 
difficult,  if  not  im]K)ssible,  for  the  pursuer  to  have  Rtndli 
this  country  sooner  than  he  did,  without  seriona  injnytib 
business  and  pecuniary  prospects.     He  returned  in  tlii  fi| 
of  this  year,  and  the  present  action  was  raised  in  Jb^  tk» 
after. 

"  The  Lord  Ordinary  may  further  add  as  a  circnmatiBCtitt 
appears  to  him  to  be  clearly  enough  established  by  tk  p4 
that  the  defender  had  it  always  in  her  powertoaacoiiiBiS^ 
had  desired,  from  the  relations  of  the  pursuer,  allMeei^ 
information  in  regard  to  his  whereabouts.  There  ia  ooliJ^ 
tion  whatever,  so  far  as  the  Lord  Ordinary  can  diaooTcr,fartti 
statement  in  the  defences,  that  the  defender  had  made  iiq*' 
about  the  pursuer,  and  that  the  result  of  her  inqairieibiiiii*> 
fied  her  that  he  was  dead.  No  attempt  inde^  wu  nadi^ 
the  defender  to  support  this  statement  by  evidence  of  107  M 
and  she  did  not  adduce  any  proof  at  all 

'*  In  these  circumstances,  the  defender's  adulteiy  ii  ^^ 
all  question,  and  it  has  not  been  disputed.  The  oolypb^* 
defence  which  was  attempted  to  be  supported  in  argoneitf 
the  defender's  counsel  was  that  of  mora,  and  the  releni^ 
this  plea,  in  the  sense  in  which  it  is  explained  hy  Prof<"¥ 
(Prin.,  sect.  1533),  as  meaning  such  long  delay  as  maybi  v 
to  import  acquiescence  on  the  part  of  the  injured  hiiibaDd,vB 
other  words  remissio  injuriarum,  was  not  contested.  Brt>t* 
maintained  by  the  pursuer's  counsel  that  there  was  no  n0^ 
the  plea  in  the  circumstances  of  the  present  case,  and  tkl<* 
Ordinary  being  of  opinion  that  the  pursuer  is  rights  ^ Jf 
nounced  judgment  in  his  favour  accordingly.  He  iaoC  fl|f* 
that  the  absence  of  the  pursuer  in  Austndia  in  the  pWj^ 
of  his  ordinary  and  lawful  calling,  when  he  first  reoeitedii** 
gencc  of  his  wife's  misconduct,  is  sufficient  fairly  to  aec<itf|* 
the  delay  which  occurred  in  instituting  the  present  actioB  liHJ 
imputing  to  the  pursuer  that  he  acquiesced  in  such  niKoaM 
or  holding  that  he  is  now  barred  from  obtaining  the  ordiatfy'J 
appropriate  redress  against  the  misconduct,  on  the  iHiaopJ 
remissio  injuriarum.  The  cases  of  A  v.  B^  20th  July  185Si  ^  * 
976,  and  Duncan  v.  Maitland,  9th  March  1809,  P.O.,  rdied«|J 
the  defender,  were  essentially  different  in  their  "" 

from  the  present,  and  cannot  therefore  be  held  to  be 
in  point.     In  these  cases  the  injured  parties  stated  no 
able  admissible  excuse  for  the  great  delay  they  hid  aOoni* 
occur  after  they  had  come  to  the  full  knowledge  of  all  Ae^ 
cumstances,  and  the  bringing  of  their  action  ;  and,  bc"^' 
the  case  of  Duncan,  the  injured  husband,  after  comiflK^*' 
knowledge  of  his  wife's  misconduct^  oootinned  for 
thereafter  to  cohabit  with  her." 
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er  reclaimed,  and  argued,  tbat  the  pursuer 

mora  from  obtaining  divorce. 

cited — 

)Ie8, 1531 ;  A  v.  B,  20th  Jnly  1853,  antty  vol.  xxv. 
n  r.  MaiilaDd,  9th  March  1809,  F.  C.  ;  Wem^iss, 
1866,  ante,  vol.  xxxviii,  and  cases  there  cited. 

e-Clerk. — I  am  clearly  of  opinion  that  the  Lord 
it,  and  tbat  the  authorities  which  have  been  cited 
ble  to  the  case.  Tf  it  had  been  necessary  to  de- 
,  it  would  have  been  very  doubtful  whether  a 
in  Australia  should  be  held  bound,  as  soon  as 
ched  him  of  his  wife*s  infidelity,  at  once  to  bring 
orce  against  her  in  his  absence  from  the  country, 
no  doubt,  but  it  is  a  delicate  matter  in  which  to 
her  to  act  for  him  at  a  distance  so  great.  But 
e  turns  on  a  different  point  altogether.  For  here 
*se  of  adultery  continues  down  to  1871,  only  a 
r  to  the  husbimd's  return  to  this  country,  so  that 
implied  in  *'  mora  *'  be  alleged,  it  can  only  be  for 
^tween  the  cessation  of  the  adulterous  conduct 
f  raising  this  action,  a  period  much  too  short  for 
Connivance  would  rather  be  the  inference  un- 
he  pursuer,  but  in  the  present  case  I  think  that 

ses,  the  wife  is  entitled  to  a  reasonable  sum.  The 
or  ten  years  aware  of  his  wife*s  course  of  life,  and 
o  on  without  objection  ;  so  that  I  do  not  wonder 
was  defended. 

lK  and  Benholms  concurred. 

ES. — The  importance  of  this  case  consists  in  this, 
•  a  construction  of  Mr.  Bell's  definition  of  mora  in 
[o  not  think  that  mere  delay  is  enough.  It  must 
infer  acquiescence,  and  substantially  approaches 
)  hvoclnlum.  But  nothing  of  that  sort  is  alleged 
cas3  ;  and  it  would  not  do  to  refuse  the  pursuer 
cause  he  has  neglected  to  bring  his  action  in  the 
.'ircumstances  in  vthich  he  was  placed. . 

Adhere, 


A.  Kelly  Morrison,  S.S.C.  Agent.^AU, 
les  and  Cameron,  S.S.C.  Agents. — R.  Cltrk, 


Mair, 


D.O. 


January  10,  1873. 

FIRST  DIVISION. 

iViN  (J«meB  Young's  Factor  loco  ahsentis), 

.  Archibald  Young,  and  Others  (Brown's 

and  Others,  Defenders, 

uccession — Mutual  DittposUion — Revocation —  Con- 
itvtion  and  Suhatitutum — Held  that,  if  one  only  of 
;ies  to  a  mutual  disposition  by  a  husband  and  wife 
of  the  property  disponed,  the  fact  of  the  other 
urred  will  not  give  that  party  a  right  to  the  sub- 
prevent  the  true  owner  from  revoking  the  mutual 
unlesi  there  be  words  of  contract  in  the  deed  by 
a  right  is  properly  and  indefeasibly  created, 
ere  a  disponer  conveys  an  heritable  subject  to 
*'  equally  among  them,  and  the  lawful  issue  of 
;  and  failing  any  of  them  by  death  without  law- 
their  bodies,  to  the  survivors  equally,  their  heirs 
les,  exclusive  always  of  the  jus  mariti  of  the 
)f  his  daughters)  present  or  future,"  that  this 
ional  institution  of  the  issue  of  the  children  and 
ion  of  them. 

N,  senior,  merchant,  Dundee,  purchased  in 
heritable  properly  situated  in  Spalding's  or 
rnd,  Dundee,  and  took  a  disposition  to  them 
id  Isobel  Maiden,  his  wife,  in  conjunct  fee 
for  her  liferent  nse  allenarly,  and  to  himself 
3d  August  1821  he  and  his  ^ife  executed  a 
•MO.  xnL 


mutual  dirposition  and  settlement,  whereby,  inter  cdia^ 
they  gave,  granted,  assigned,  and  disponed  the  subjects 
alKJve  mentioned,  "  to  and  in  favour  of  Janet  Brown,  and 
Isobel  Brown,  our  daughters,  equally  between  them,  and 
the  survivor  of  them,  in  liferent  for  their  liferent  use 
allenarly,  and  to  their  heirs  in  fee."  This  settlement 
also  contained  the  following  cliause  : — 

"  Reserving  always  to  us  during  our  joint  lives  our  own  liferent 
right  and  use  of  the  premises,  with  full  power  to  us  at  any 
period  during  our  joint  lives  to  alter,  innovate,  or  revoke  these 
presents  in  whole  or  in  any  part ;  to  sell,  alienate,  and  dispone 
the  subjects  and  effects  hereby  conveyed,  in  any  manner  we 
may  think  proper ;  but  in  as  far  as  these  presents  shall  not  be 
altered  or  revoked,  the  same  shall  be  valid  and  effectual  though 
found  lying  in  the  custody  of  either  of  us  at  the  time  of  the 
death  of  the  longest  liver,  or  in  the  custody  of  any  other  person 
at  that  time,  dispensing  with  the  deliveiy  hereof.'' 

Mrs.  Brown  died  in  1825;  and  on  29th  July  1829, 
James  Brown,  senior,  executed  a  settlement,  in  which  be 
made  a  new  and  different  disposition  of  his  whole  estate, 
heritable  and  moveable,  and,  inter  alia,  he  conveyed  the 
subjects  in  Cout tie's  Wynd, 

*'to  and  in  favour  of  Janet  Brown,  spouse  of  Archibald 
Young,  clock  and  watchmaker  in  Dundee,  and  Isobel  Brown, 
residing  there,  both  my  daughters,  equally  betwixt  them,  and  the 
survivor  of  them  in  liferent  for  their  liferent  use  only,  but  ex- 
cluding the  jua  mariti  and  power  of  administration  of  the  said 
Janet  Brown^s  "present  husband,  and  of  any  future  husband  of ' 
the  said  Janet  Brown  and  Isobel  Brown  respectively,  and  to  the 
lawful  children  of  the  said  Janet  Brown  and  Isobel  Brown 
equally  amongst  them  ;  declaring  that  the  children  of  the  said 
Janet  Brown  and  Isobel  Brown  respectively  shall  have  right 
only  to  the  share  which  would  have  belonged  to  their  mothers, 
whom  failing,  to  the  heirs  or  assignees  of  the  said  Janet  Brown 
and  Isobel  Brown  respectively  in  fee." 

In  1831  James  Brown,  senior,  purchased  certain  subjects 
in  the  Cowgate  of  Dundee,  which  by  a  disposition  and 
settlement  dated  6th  December  1831  he  conveyed, 

**  to  and  in  favour  of  William  Brown,  James  Brown,  and 
Peter  Brown,  my  sons,  and  Margaret  Brown,  Isobel  Brown,  and 
Janet  Brown  or  Young,  spouse  of  Archibald  Young,  clock  and 
watchmaker  in  Dundee,  my  daughters,  equally  among  them, 
and  the  lawful  issue  of  their  bodies  ;  and  failing  any  of  them 
by  death  without  lawful  issue  of  their  bodies,  to  the  survivors 
equally,  their  heirs  and  assignees,  exclusive  always  of  the  jus 
mariti  of  the  husbands,  present  or  future,  of  my  said  daughters, 
.  .  .  declaring  hereby  that  the  said  Margaret  Brown,  Isobel 
Brown,  and  Janet  Brown  or  Young  shall,  without  the  consent  of 
the  said  Archibald  Young,  and  without  the  consent  of  any  future 
husband  to  whom  she  or  the  said  Isobel  and  Margaret  Brown 
may  respectively  be  married,  have  full  power  and  faculty  by 
themselves  alone,  and  according  to  their  respective  interests,  not 
only  to  uplift  and  discharge  their  shares  of  the  rents  and  duties 
due  and  payable  furth  of  the  subjects  before  conveyed,  but  also 
to  sell,  burden,  or  otherwise  dispose  of  their  shares  of  said 
subjects  themselves,  for  onerous  or  gratuitous  causes;  which 
subjects,  the  price  thereof  and  rents  and  duties,  shall  not  be 
affected  by  the  debts  or  deeds  of  such  husbands  or  any  of  them, 
nor  be  attachable  by  the  diligence  of  their  creditors,  it  being 
hereby  declared  that  the  receipts,  deeds  or  conveyances  of  the 
said  Margaret  Brown,  Isobel  Brown,  and  Janet  Brown  or  Young 
shall  severaUy  be  sufficient  to  the  persons  receiving  the  same." 

Mr.  Brown  was  also  pcssefsed  of  other  heritable  Fubjecis 
but  the  disputes  in  connexicn  with  them  were  settlid  by 
a  joint  minute  by  the  parties  in  the  course  of  the  action. 

James  Brown,  senior,  died  in  1833,  and  was  survived 
by  five  children,  two  sons  and  three  daughters.  One  of 
these  daughters,  the  Mrs.  Young  above  mentioned,  died  in- 
testate in  1837,  but  was  survived  by  ^ve  children,  of  whom 
the  eldest  was  namid  James  Young.  This  James  Youne 
was  a  seiman,  and  left  this  ccuntry  pricr  to  1850,  and 
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in  1869,  on  the  application  of  his  relatives,  Mr.  Stiven, 
accountant,  Dundee,  was  appointed  his  factor  loco  ab- 
sentis, 

James  Brown,  jnnior,  the  eldest  son  of  James  Brown, 
senior,  who  survived  him,  made  up  a  title  by  cognition  and 
sasine  as  heir  to  his  father  in  1849,  and  entered  into  pos- 
session of  his  heritable  estate.  Mrs.  Janet  Brown  or 
Young  never  made  any  claim  on  her  father's  estate. 

Mr.  Stiven,  James  Young's  factor  loco  abseutis,  raised 
an  action  against  the  trustees  of  James  Brown,  junior,  to 
have  the  cognition  and  sasine  and  other  writs  expede  by 
JamcR  Brown,  junior,  reduced,  and  also  to  have  it  declared 
that  James  Young,  as  heir  of  his  mother,  Mrs.  Janet  Brown 
or  Young,  was  entitled,  inter  alia,  to  one-half /jro  indiviso 
of  the  subjects  in  Couttie's  Wynd,  and  to  one-fifth  jyart  pro 
indiviso  of  the  subjects  in  the  Cowgate  of  Dundee,  or  alter- 
natively for  decree  of  adjudication.  The  other  children 
of  Mrs.  Young  were  also  called  as  defenders. 

Pleaded  for  the  pursuer — 

1.  The  cognition  and  sasine  of  1849  in  favour  of  James 
Brown,  junior,  as  heir  of  James  Brown,  senior,  was  not  habile 
to  vest  in  him  any  right  to  the  shares  of  the  heritable  subjects 
which  had  been  conveyed  to  Janet  Brown  or  Young.  2.  James 
Brown,  jnnior,  not  having  been  vested  in  the  shares  of  the  heri- 
tahle  subjects  which  were  conveyed  to  Janet  Brown  or  Young, 
he  could  not  convey  the  same  to  his  trustees  or  any  other 
person,  and  his  trust-disposition  and  settlement  with  the  deed 
of  assumption  and  conveyance  and  notarial  instruments  follow- 
ing thereon,  were  null  and  void  in  so  far  as  they  bore  to  convey 
or  include  these  shares,  being  those  claimed  hy  the  pursuer  on 
behalf  of  James  Young.  3.  The  several  shares  of  the  subjects 
claimed  by  the  i)ursuer  being  still  m  hcereditnU  jacenU  of  Janet 
Brown  or  Young,  and  James  Young  heing  nearest  lawful  heir  of 
provision  to  her  under  the  different  deeds  above  set  forth,  the 
pursuer,  as  his  factor  loco  ab^entis,  was  now  entitled  to  complete 
his  title  thereto  by  service  or  otherwise  in  habUi  modo.  4. 
The  pursuer,  as  factor  loco  abftentu,  was  entitled  to  make  up  a  title 
in  the  person  of  his  ward  to  the  pro  indiviso  shares  of  the  heri- 
table subjects  which  were  conveyed  to  Janet  Brown  or  Young, 
but  which  had  been  included  in  the  titles  of  the  deceased 
James  Brown,  junior,  and  of  the  defenders,  his  trustees,  and 
with  that  view  to  obtain  decree  of  adjudication  in  terms  of  the 
conclusions  of  the  summons. 

Pleaded  for  the  defenders,  i?iter  alia — 

3.  The  pursuer  was  not  entitled  to  insist  in  any  of  the  con- 
clusions of  this  action  in  so  far  as  regarded  one-half  pro  indiviso  of 
the  subjects  in  Couttie's  Wynd  (second  describee!  in  the  summons) 
in  respect — (1.)  That  the  settlement  of  1821,  on  which  that 
claim  depended,  was  revoked  and  superseded  by  the  settlement 
of  1829.  (2.)  That  by  said  settlement  of  1829  the  only  right 
conferred  on  Janet  Brown  or  Young  was  one  of  liferent  alien- 
arly  to  a  specific  i)ortion  of  said  property ;  and  (3.)  that  the 
fee  thereof  was  by  said  settlement  given  to  all  her  children 
equally  among  them,  James  Young,  whom  the  pursuer  represents, 
being  only  one  of  her  five  children.  4.  The  pursuer  was  not 
entitled  to  insist  in  any  of  the  conclusions  of  this  action,  in  so 
far  as  regarded  one-fifth  share  pro  indiviso  of  the  subjects  in 
Cowgate  of  Dundee  (third  described  in  the  summons),  in  respect 
that,  according  to  the  sound  construction  of  the  settlement  of 
1831,  on  which  the  claim  depended,  the  right  of  Janet  Brown 
or  Young  to  said  share  devolved,  on  her  death,  upon  the  whole 
of  her  children,  who  were  five  in  number,  and  not  ux)on  her 
eldest  son,  James  Young,  whom  alone  the  pursuer  represented. 

The  liord  Ordinary  (Mackenzie)  pronounced  the  follow- 
ing interlocutor : — 

**  SlstJan.  1871. — .  .  .  In  so  far  as  regards  the  subjects  situ- 
ated in  Spalding's  or  Couttie's  Wynd,  Dundee,  and  in  Cowgate  of 
Dundee,  sustains  the  defenders'  third  and  fourth  pleas  in  law, 
and  assoilzies  the  defenders  from  the  conclusions  of  the  libel," 
and  decerns :  Finds  the  pursuer  liable  in  expenses,"  etc 

"Note, — .  .  .  The  ground  on  which  the  pursuer  claims,  as 
factor  loco  absentia  to  James  Young,  the  one-half  part  or  share 


of  the  subjects  in  Spalding's  or  Coattie*s  Wynd,  Dnndee,  iitbi 
James  Young  has  right  thereto  aa  heir  of  provision  to  ka 
mother,  under  the  mutual  disposition  and  settlemeot  of  Jihi 
Brown,  senior,  and  Isobel  Maiden,  hia  wife,  dated  23d  Angort 
1821.  As  regards  this  claim  also,  James  Toung  has,  on  tti 
assumption  oh  which  it  is  made,  no  title  to  sue,  not  hsiiif 
expede  any  service  to  vest  in  him  the  penKmal  ri^t  eoanyil 
by  that  deed  to  his  mother.  But  there  is  a  more  fotanUb 
objection  to  his  claim.  The  disposition  and  settlement  of  M 
was  superseded  and  revoked  by  the  disposition  and  settka^ 
executed  by  James  Brown,  senior,  on  29th  Jnly  1829 ;  aadik 
subjects  were  thereby  conveyed  to  Janet  Brown  and  IM 
Brown  in  liferent,  for  their  liferent  nae  allenmriy,  and  ts  (b 
lawful  children  of  the  said  Janet  Brown  and  Isobel  Barn 
res[)ectively,  equally  amongst  them,  in  fee.  The  ponoffo* 
tended  that  it  was  incompetent  in  James  Brown,  senior,  totnk 
the  mutual  settlement  of  1821.  The  Lord  Ordinaiystf 
opinion  that  James  Brown,  senior,  was  entitled  todoto^bfloa 
the  settlement  of  1821  was  not  a  mutual  remonenkiyM 
between  the  spouses,  and  because  the  destination  of  the  idyrii 
remained,  notwithstanding  its  execution,  entirely  within  ttis» 
trol  of  James  Brown,  senior,  the  proprietor  tbereot 

"  4.  The  pursuer  insists  in  this  action,  in  so  far  ss  v^priili 
subjects  in  the  Cowgate  of  Dundee,  on  the  groaod  thsfc  hm 
Young  has  right  to  one-fifth  part  thereof,  as  heir  of  fnnii 
to  his  mother,  Mrs.  Janet  Brown  or  Young,  under  a  diifalfi  ^  - 
and  deed  of  settlement  of  James  Brown,  senior,  dairfM 
December  1831.  Even  if  this  claim  were  founded  aposiasil.— 
construction  of  that  deed,  James  Young  cannot^  is  In  il^  ^ 
insist  in  this  claim,  as  he  has  not  completed  his  title  ai  kf  d|^'  '^ 
provision.  But  there  is  a  more  formidable  objodMtlilh 
claim  founded  on  the  terms  of  the  settlement.  Bj  tint  U 
Mr.  Brown  conveyed  the  subjects  to  his  six  childrea  sssMi 
'  equally  among  them,  and  the  lawful  issue  of  their  bodisk  d 
,  failing  any  of  them  by  death  without  lawful  vmt^  ti  li 
survivors  equally,  their  heirs  and  assignees.*  JsbniBi^ 
senior,  died  last  seised  and  infeft  in  the  said  sabjeeli  K 
daughter,  Mrs.  Janet  Brown  or  Young,  never  oonfM^ 
title  to  her  share  thereof.  The  destination  by  the  iiAlkBi^ 
to  her  lawful  issue,  and  it  vests,  in  the  opinion  of  thi  Irf 
Ordinary,  the  one-fifth  share  destined  to  Mra.  Jaaet  Bnmff 
Young,  and  her  issue,  in  her  whole  children  equally.  Hi 
siders  that  the  term  *  issue'  is  synonymous  with  thi 
'bairns'  and  'children,'  and  that  the  whole  childrea  rf 
Brown  or  Young  are  thereby  designed — Carnegie,  13th 
1677,  Diet  12840;  Herries,  26th  November  1808, 
Dec.  528 ;  Wilson,  14th  June  181 1,  Hume's  Dm  H 
Waddell  v.  FoUock,  19th  June  1828,  6  S.  999;  KiWi 
McDonald,  16th  February  1832,  10  S.  341." 


The  pursuer  reclaimed,  and  argued — 

The  deed  of  1 82 1  being  a  mutual  deed  by  James  Brows,  M*^    ^^ 
and  his  wife,  could  not  have  been  revoked  by  the 
deed  of  1829  executed  by  James  Brown  after  his  wife'i 
and  therefore,   as  in  right  of  his  mother,  James  Toosf 
entitled  to  one-half  pro  indiviso  of  the  subjects  in  Ceil 
Wynd.  ^i. 

In  virtue  of  the  deed  of  1831  Jsmes  Young,  as  heir  of  ^    ^  -s 
vision  to  his  mother,  was  entitled  to  one-fifth  part  pn  iaMi    ^i 
of  the  subjects  in  the  Cowgate. 

Authorities  cited  : — Muir  v.  Stirling,  19th  FdMrosiy  A 
M.  6107 ;  Lang  v.  Brown,  24th  May  1867,  ante,  vol  uatf  (£:=: 
407 ;  Kidd  v.  Kidds,  10th  December  1863,  ante,  voL  nnr  t- 
112;  Davidson  v.  Mossman,  27th  May  1870,  8  IfsrpiL  Mr 
Craich's  Trustees  v.  Mackie,  24th  June  1870,  oale^  voLdi>| 
597 :  Hogg  and  Others  v.  CampbeU,  and  Otherib  l^fch  W 
1863,  ajUe,  voL  xxxv.  p.  296. 

At  advising — 

Lord  President. — ^Two  questions  arise  for  ns  to  dsoda 
(1.)  Whether  the  pursuer,  in  right  of  his  ward,  Jsbmi  Tfl^ 
is  entitled  to  claim  under  the  mutual  deed  of  23d  Asgsik  iMi 
one-half  part  or  share  of  the  property  in  Conttie*s  WynSt^^ 
conveyed,  as  heir-at-law  of  his  mother,  Mn.  Janet  ftm' 
Young.  Now,  undoubtedly,  he  would  be  entitled  so  to  ctfl 
if  the  deed  of  1821  stands  unrevoked  by  thai  of  18S9.  IktiV 
question,  therefore,  that  has  to  be  decidad,  with  reffiA  to  W 
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le  punuer  is,  whether  this  mutual  deed  of  1821  was 
revoked  by  the  subsequent  deed  executed  by  James 
randfather,  James  Brown,  on  29th  July  1829.     No 

deed  of  1821  was  a  mutual  deed,  though  it  is  not  so 
le  dee<l  itself,  but  there  is  a  mutual  disposition,  and 
¥o  parties  to  the  deed,  James  Brown  on  the  one  hand. 

Maiden,  his  wife,  who  concurred;  and  these  two 
'tain  subjects,  including  those  now  in  dispute,  to  their 

Janet  Brown  and  Isobel  Brown,  equally  between 
the  survivor  of  them  in  liferent  for  their  liferent  use 
nd  to  their  heirs-in-fee.  It  is  obvious,  however,  that  if 
f  two  parties  to  a  mutual  disposition  of  this  sort  is  in 
I  property  disponed,  the  fact  of  the  other  having  con- 
he  disposition  will  not  give  that  party  a  right  to  the 
less  there  be  words  of  contract  in  the  deed  by  which  such 
roperly  and  indefeasibly  created.  In  this  deed  there 
is  expressive  of  such  a  contract  as  would  disable  the 
)tor  from  exercising  all  his  rights  over  these  subjects ; 
that  sort  appears  except  that  the  names  of  the  spouses 
ed  in  the  disposition.     When  we  look  at  the  state  of 

is  beyond  all  question  that  the  fee  of  these  subjects 
lividual  and  particular  property  of  the  husband.     It 

I  person  upon  an  infeftment  proceeding  upon  a  con- 
June  25,  1816,  "to  and  in  favour  of  the  said  James 
Isobel  Maiden,  his  wife,  in  conjunct  fee  and  liferent, 

rent  use  allenarly,  and  to  the  said  James  Brown,  his 
issignees  whomsoever,  in  fee."  Under  that  convey- 
infeftment  following  thereon,  there  cannot  be  the 
mbt  that  James  Brown  was  the  absolute  fiar,  and  that 
i*s  right  was  a  bare  liferent.  In  such  circumstances 
e  been  right  in  point  of  form  that  she  should  have 
but  it  was  not  necessary,  and  such  a  concurrence  can 
itute  such  a  contract  as  to  give  the  liferentrix  a  higher 
was  hers  under  the  conveyance  and  infeftment.  I 
of  opinion  that  the  deed  of  1821  was  a  testamentary 
ible  deed,  and  was  effectually  revoked  by  James 
bsequent  deed  in  1829,  and  the  pursuer^s  claim  can- 
on this  point. 

pursuer  lays  claim  to  one- fifth  part  of  a  second  class 
and  this  claim  depends  upon  the  construction  of  a 

II  executed  by  the  same  James  Brown,  by  which  he 
his  six  children,  three  sons  and  three  daughters, — 
nong  them,  and  the  lawful  issue  of  their  bodies  ;  and 
of  them  by  death  without  lawful  issue  of  their  bodies, 
dvors  equally,  their  heirs  and  assignees,  exclusive 
he  jus  mariti  of  the  hnsbands,  present  or  future,''  of 
ers."  He  then  goes  on  to  say  that  his  daughters 
;itle<l  'Vi'ithout  the  consent  of  their  husbands,  not  only 
d  discharge  the  rents  due  from  their  shares  of  these 
it  also  to  sell,  burden,  or  otherwise  dispose  of  their 
ie  subjects.  There  is  no  positive  rule  settled  in  law, 
Lnow,  for  the  construction  of  words  of  this  kind — no 
ule  at  all  events — and,  therefore,  we  must  look  to 
the  meaning  and  intention  of  the  maker.  The  de- 
itention  is  that  this  constitutes  an  institution  of  each 
he  testator's  children,  and  that  their  issue  are  sub- 
them.  Now,  I  never  saw  substitution  as  a  result 
rds  as  these.  Upon  reading  them  first,  what  is  con- 
le's  mind  is  that  this  is  conditional  institution.  It 
I  that  the  possible  predecease  of  some  of  his  children 
a  the  contemplation  of  the  maker  of  this  testamentary 
d  that  provision  should  be  made  for  it.  This  seems 
m  well  done  here  if  we  read  this  clause  as  importing 
al  institution.  That  is  to  say,  if  we  take  it  as  mean- 
e  testator  intended  to  say — *'I  convey  to  my  chil- 

lawful  issue  of  their  bodies,  if  they  predecease  me, 
survivors  if  any  predecease  without  issue,  and  to  the 
nd  their  heirs,  i.e.  to  the  heirs  and  assignees  of  the 
I  think  that  reading  applies  to  the  whole  class  of 
ntioned  in  the  dispositive  clause  of  the  deed, 
her  and  still  more  favourable  view  may  be  taken 
isideration  of  the  succeeding  clause  which  I  have 
When  a  testator  makes  ii  substitution,  he  no  doubt 
Irst  institute  or  institutes  as  dommus  of  the  property, 
ate  is  open  to  the  diligence  of  the  institute's  creditors. 
B8  not  wish  to  incite  the  institute  to  defeat  the  sub- 
I  baye  never  seen  that  done.    But  it  is  clear  here 


that,  supposing  he  had  meant  substitution,  he  does  incite  his 
daughters,  the  institutes,  to  defeat  tlie  substitution  by  provid- 
ing that  without  their  husbands'  consent  they  shall  be  entitled 
to  sell,  burden,  or  otherwise  dispose  of  their  shares  of  the  sub- 
j«»cts  disponed.  He  has  cut  off  the  right  of  the  husbands  who 
might  have  interfered  in  the  interest  of  children ;  and  so  has 
created  every  facility  for  defeating  the  supposed  substitution. 
That,  I  think,  makes  this  second  point  clear — that  conditional 
institution  and  not  substitution  was  the  disjmner's  iutention. 
Apart  from  this  last  consideration,  however,  I  think  the  matter 
quite  beyond  dispute,  that  on  a  construction  of  the  words  of  the 
deed  itself,  conditional  institution  must  be  inferred.  I  am, 
therefore,  for  adhering  in  substance  to  the  result  of  the  Lord 
Ordinary's  interlocutor. 

The  other  Judges  concurred. 
The  following  interlocutor  was  pronounced  : — 
"  Find  .  .  .  thiit  the  disposition  dated  23d  August  1821,  made 
and  granted  by  James  Brown,  senior,  and  his  spouse,  was  validly 
and  effectually  revoked  by  the  disposition  executed  by  the  said 
deceased  James  Brown,  senior,  on  29th  July  1829 ;  and  there- 
fore find  that  tbe  pursuer  is  not  entitled  to  one-half  pro  indivito 
of  the  subjects  in  Couttie's  Wynd,  Dundee,  in  terms  of  the  said 
disi>osition  of  1821,  but  reserving  his  right  and  interest  in  the 
said  subjects  under  the  said  disposition  of  1829  :  Find  that  the 
pursuer  is  entitled  to  one-fifth  part  pro  indiviso  of  the  subjects, 
in  tbeCowgate  of  Dundee  conveyed  and  settled  by  the  disposition 
executed  by  the  said  deceased  James  Brown,  senior,  on  6th 
December  1831,  together  with  the  rents  thereof,  from  the  death 
of  the  said  James  Brown,  senior,  on  2d  February  1833,  so  far 
as  received  by  the  said  defenders  or  their  constituent,  the  said 
James  Brown,  junior  :  .  .  .  And  appoint  the  parties  to  be  further 
heard  as  to  the  application  of  tbe  above  findings  :  And  in  regard 
to  the  question  of  expenses,  except  in  so  far  as  previously  dis- 
])osed  of,  find  no  expenses  hitherto  incurred  due  to  or  by  either 
party." 

Act.  Solicitor-General  (Hark),  Q.C.,  Mackintosh;  Hill,  Reid, 
and  Drummond,  W.S.  Agents. — Alt.  Marshall,  M*Laren  ;  Fyfe, 
Miller,  and  Fyfe,  W.a  Agents.— B.  Clerk.  a.e.h. 


January  14,  1873. 

SECOND  DIVISION. 

Peter  Forbes  and  Company,  Pursuers,  v.  The  Border 
Counties  Fire  Office,  Defenders. 

Fire  Insurance — Poliqf^  Voidanceof—  Transfer  of  Subjects  Insured 
— An  insurance  office  resisted  a  claim  under  a  jiolicy  of  fire  in- 
surance on  the  ground  that,  between  the  date  of  the  ]>olicy 
and  of  the  fire,  the  premises  insured  ha<l  been  transferred 
from  one  company  of  manufacturing  chemists  to  another 
M'ithout  notice  to  the  insurers,  and  founded  on  a  clause  of 
nullity  to  this  effect  in  the  policy.  Held,  that  as  the  sub- 
stantial interest  in  the  business  carried  on  by  the  successive 
companies,  and  in  the  premises  insured,  remained  in  one  and 
the  same  person  throughout,  the  clause  did  not  apply. 

Insurance — Compromise — A  letter  was  addressed  by  the  insured 
to  the  insurers  agreeing  to  accept  a  certain  sum  in  full  dis- 
charge of  their  claim  for  a  loss  by  fire.  Hdd  that  this  was 
an  offer  of  compromise  conditional  on  the  insurers  not  dis- 
puting their  liability,  and  that  the  insurers  having  unsuccess- 
fully resisted  the  claim  in  toto,  could  not  found  upon  the 
letter  as  an  agreement  that  in  any  event  the  amount  of  loss 
should  be  estimated  at  the  sum  mentioned. 

This  was  an  action  at  the  instance  of  Peter  Forbes  and 
Company,  mannfactnring  chemists  and  paraffin  oil  makers, 
Port  Dundas  oil  works,  Glasgow,  against  the  Border 
Connties  Fire  Office,  for  £840  alleged  to  be  due  under 
a  policy  of  fire  insurance. 

By  the  policy  in  question,  which  was  dated  15th  July 
1871,  certain  buildings  aod  plant  at  the  Port-Dundas  oil 
works,  stated  to  be  the  property  of  Peter  Forbes  and 
Company,  were  insured  with  the  defenders  for  various  Bums, 
amounting  in  all  to  £1500. 
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A  fire  occurred  on  the  premises  on  the  night  of  19th 
December  1871.  The'  pursuers  claimed  £840  in  respect 
of  the  loss,  as  covered  by  the  policy  of  insurance.  The  de- 
fenders resisted  payment  chiefly  on  the  ground  that  between 
the  date  of  the  policy  and  the  date  of  the  Gre  the  subjects 
insured  had  ceased  to  be  the  property  of  Peter  Forbes  and 
Company,  and  had  been  transferred  to  another  company. 
They  founded  on  a  clause  contained  in  the  conditions  of 
the  policy : — 

"  4.  The  policy  ceases  to  be  in  force  as  to  any  property  here- 
by insnred,  which  shall  pass  from  the  insured  to  any  other 
person  otherwise  than  by  will  or  operation  of  law,  unless  notice 
thereof  be  given  to  the  company,  and  the  subsistence  of  the 
insurance  in  favour  of  such  other  person  be  declared  by  a 
memorandum  endorsed  hereon  by  or  on  behalf  of  the  company." 

Various  other  defences  were  stated,  and,  inter  alia,  that 
naphtha  had  been  stored  in  the  premises,  contrary  to  a 
condition  in  the  policy. 

The  circumstances  of  the  case  as  disclosed  in  proof  were 
as  follows : — 

On  25th  August  1869  an  agreement  was  entered  into 
Jietween  Joseph  Townsend,  manufacturing  chemist,  Glas- 
gow, on  the  first  part ;  James  Burgess  Headman,  28  Wood- 
side  Place,  Glasgow,  on  the  second  part;  and  Peter 
Forbes,  chemist,  Glasgow,  on  the  third  part.  Mr.  Towns- 
end  then  carried  on  an  extensive  business  as  a  manufac- 
turing chemist,  and  was  n^erested  in  several  companies  of 
that  kind.  Mr.  Forbes  had  been  in  the  employment  of  Mr. 
Townsend  as  a  chemist.  He  and  Mr.  Townsend  held  a 
patent  for  the  refining  of  paraffin  oil ;  Mr.  Forbes  was  not 
possessed  of  other  capital.  Mr.  Readman  was  a  young  man, 
then  entering  into  business. 

The  agreement  provided — 

'*  1.  The  first  and  third  parties  having  taken  out  a  patent  for 
refining  mineral  and  other  oils,  it  has  been  agreed  that  the 
process  shall  be  worked  by  the  third  party,  who  shall  take 
on  lease  such  premises  in  the  neighbourhood  of  Fort-Dundas  as 
shall  be  approved  by  the  first  party,  for  the  purpose  of  refining 
oil  produced  from  shale  or  other  minerals,  and  shall  be  entitled 
to  use  said  patent  free  of  any  royalty.  2.  The  first  and  second 
parties  agree  to  provide  the  third  party  with  capital  to  the 
extent  of  £3000,  either  in  cash  or  by  way  of  cash-credit,  or  by 
bills,  to  be  discounted  as  may  be  arranged,  for  the  purpose  of 
working  said  business ;  and  the  third  party  agrees  that  he  shall 
take  the  advice  of  the  first  party  in  fitting  up  the  machinery  and 
the  general  conduct  of  the  business.  3.  It  shall  be  in  the 
power  of  the  first  and  second  parties,  or  either  of  them,  to 
intimate  to  the  third  party,  on  or  after  Ist  October  1870,  their 
intention  of  withdrawing  the  capital  agreed  to  be  advanced  to 
the  third  party,  or  in  their  option  to  claim  the  right  of 
being  assumed  as  partners  in  the  business,  from  the  commence- 
ment thereof,  and  for  such  further  period  as  shall  then  be 
mutually  fixed,  and  the  shares  of  each  party  shall  be  equal 
4.  During  the  period  from  the  commencement  of  the  business 
up  to  1st  October  1870,  the  third  party  to  be  allowed  to  draw 
a  salary  at  the  rate  of  £200  per  annum.  The  second  party 
shall  be  employed  in  the  counting-house  department,  at  a  salary 
of  £100  per  annum ;  but  no  profits  shall  be  drawn  from  the 
business  during  the  above  period.  In  the  event  of  the  first  and 
second  parties  becoming  partners  in  the  business,  any  profits 
made  shall  be  added  to  the  capital  stock  of  the  partners,  in  the 
proportion  stated  in  the  previous  article.  In  the  event  of  the 
business  being  broken  up,  as  provided  for  in  the  succeeding 
article,  the  assets,  after  liquidating  all  obligations  undertaken 
hy  the  first  and  second  parties,  shall  belong  exclusively  to  the 
third  party." 

Business  was  accordingly  commenced.  From  the  first 
I^Ir.  Townsend  took  an  active  interest  in  the  concern. 
He  not  only  advanced  his  share  of  the  capital  stipulated 
in  the  agreement,  but  came  under  obligations  for  Hdvances 
to  the  company,  to  the  extent  of  al^ut  £20,0J0.     He 


visited  the  works  twice  a  day,  and  was  regolarlj  ea 
suited  as  to  the  operations  and  tranaaclioDS  of  the  cooipn 
In  his  letters  he  held  himself  oat  as  connected  vitkd 
company,  and  in  one  letter  to  a  buBiness  friend  dUi 
13th  November  1869  he  stated  expressly  <'  I  may itatei 
you  that  the  firm  will  be  carried  on  in  the  name  of  Afe 
Forbes  and  Company.  The  partners  thereof  wiDk  ft 
Forbes,  Mr.  Headman,  and  myself. ** 

On  20th  December  1870  Mr.  Townsend  paichurfii 
premises  in  which  the  company's  works  were  euM^ 
The  titles  were  taken  in  his  own  name,  bot  bytf 
letter  of  the  same  date  addressed  to  Mr.  Forbes  and 
Readman,  he  acknowledged  that  the  property  so 

"is  held  by  me  as  trustee  for  behoof  of  the  finn  of 
Forbes  and  Company,  oil  manufactarerg,  Fort  Dnndi^of 
you  and  I  are  partners,  and  that  £  shall  be  bound  wliain(__ 
to  grant  all  deeds  necessary  for  vesting  said  property  it  vl^ 
and  me  as  trustees  for  behoof  of  said  fiim. — Yomi  tn^.' 

On  15th  July,  as  has  been  stated,  the  polk 
surance  was  effected.  The  matter  was  arranged 
Mr.  Townsend  and  Mr.  William  Donald,  a  ga 
surance  agent. 

On  28th  November  1871  a  minute  of  agneaeBt 
executed  between  Messrs.  Forbes,  Townsend,  and  ~ 
man  respectively  described  as  the^rs^,  secomif  ud 
parties. 

After  a  narrative,  in  which  it  was  stated  that  '^Ai 
party  under  the  firm  of  Peter  Forbes  and  Compnji 
of  which  firm  he  is  sole  partner,  has  been  canyiBf 
business  of  paraffin  oil  maker  and  manufactniiDg 
at  said  works,''  the  agreement  set  forth,  inter 

'*  First.  As  from  and  after  the  20th  day  of  Nofcnhr 
the  first  party,  with  consent  of  the  third  party,  ahi~ 
and  make  over  to  the  second  party  the  bnsinesB  cai 
the  first  party  under  the  firm  of  Peter  Forbes  and 
and  the  whole  assets  and  goodwill  thereof,  and  hn 
interest  in  and  to  the  said  works  ;  as  also  the  right  \i 
such  manner  and  in  connexion  with  snch  business  astht 
party  may  think  proper,  the  name  or  firm  of  Peter  1 
Company,  and  the  firet  party  shall  abstain  from  nm 
name  or  firm  of  Peter  Forbes  and  Company  in  any 
way :  And  as  from  and  after  the  said  20th  day  of 
1871,  the  first  party  shall  retire  from,  and  the  fini 
parties  shall  cease  to  have  any  connexion  with  the  i 
Peter  Forbes  and  Company  or  the  said  bosiaesa. 

**  Third.   The  first  party  shall  subscribe  a  notiei^  ii 
terms  as  the  second  party  may  select,  intimating  that  thil 
party  has  ceased  to  have  any  connexion  with  the  ~ 
Forbes  and  Company,  and  that  the  business  has  bee 
to  the  second  party;  which  notice  shall  be  pubUahfd 
Edinburgh   Gazette,  and  in  such  Glasgow  newspapof 
second  party  may  select,  and  shall  also  be  aent  to 
of  the  firm  of  Peter  Forbes  and  Company. 

*'  Fourth.  In  consideration  of  the  obUgationa 
the  first  party  in  the  preceding  articles,  the  se 
made  payment  to  the  first  party  of  the  sum  of  £iOO 
the  receipt  whereof  is  hereby  acknowledged,  and  shall 
his  right  to  demand  repayment  of  the  advances  mads  bj 
connexion  with  said  business,  and  shall  relieve  the  finl 
of  all  the  debts  and  liabilities  contracted  by  the  fink 
under  the  firm  of  Peter  Forbes  and  Company  in  oooBeni 
the  said  business,  as  appearing  in  the  list  No.  L  SBBflS 
subscribed  as  relative  hereto,  but  no  others,  and  Bhall  bh 
and  relieve  the  first  party  of  the  contracts  enmnented ' 
List  No.  II.  annexed  and  subscribed  as  relative 


In  terms  of  this  agreement  a  notice  was  inserted  M 
Edinburgh  Gazette  of  15th  December  1871  (Imi 
before  the  fire),  and  sent  to  the  creditors  of  tlief 
Peter  Forbes  and  Company : — 

<*The  subscriber,  Peter  Forbes,  retind,  as  ob  tb  MA' 
of  November  last,  from  the  oopartBery  of  Mar  Fbiki' 
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pany,  cjuryiDg  on  business  as  paraffin  oil  makers  and  manu- 
iring  chemists,  at  Port  Dundas  oil  works.  Port  Dundas, 
SOW,  and  the  business  will  in  future  be  carried  on  by  the 
r  subscribers,  under  the  firm  of  the  Port  Dundas  oil  com- 
%  who  will  receive  payment  of  the  debts  due  to,  and  dis- 
ge  the  debts  due  by,  the  firm  of  Peter  Forbes  and  Company. 
TER  Forbes.  Joseph  Townsend.  James  Buboess  Headman.** 
?he  pursuers  pleaded — 

.The  pursuers  having  by  the  said  policy  insured  their 
ptrty  aforesaid  with  the  defenders  against  loss  or  damage  by 
and  having  suffered  loss  and  damage  to  the  extent  above 
fnth  by  the  risk  insured  against,  were  entitled  to  decree  in 
M  of  the  conclusion  of  the  summons.  2.  The  change  in 
constitution  of  the  pursuers*  firm  entitled  the  defenders  to 
fecial  notice  thereof  as  a  condition  of  keeping  the  policy  in 
B^  And  separcUim  the  policy  in  any  event  remained  effectual 
umt  special  notice  down  to  the  date  of  the  fire. 

be  defenders  pleaded — 

The  action  could  not  be  maintained,  in  respect  that  there 
lot  at  the  date  of  the  said  fire,  and  that  there  was  not  now, 
irm  of  Peter  Forbes  and  Comi>any  carrying  on  business  as 
factoring  chemists  and  paraffin  oil  makers  at  Port  Dundas 
'orks.  Port  Dundas,  Glasgow.  2.  The  defenders  were 
Bd  to  absolvitor,  in  respect  that  at  and  prior  to  the  date 
a  fire  in  question  the  property  insured  by  the  said  policy 
fiMsd  to  belong  to  the  said  Peter  Forbes,  and  his  said  firm 
ttet  Forbes  and  Company,  and  that  at  the  said  date 
Bv  he  nor  his  said  firm  had  any  right  or  interest  in  or  to 
Aid  property.  3.  SeparcUim,  The  said  policy  ceased  to 
force  as  regarded  the  property  thereby  insured,  in  respect 
tlw  said  property  had  passed  from  the  said  Peter  Forbes, 
^m  said  firm  of  Peter  Forbes  and  Company,  to  the  said 
^  TowDsend  and  James  Burgess  Readman,  and  their  firm 
Ml  Pott  Dundas  Oil  Company,  in  virtue  of  the  agreement 
on,  without  notice  of  the  said  transfer  having 
I  to  the  company,  and  without  the  subsistence  of  the 
I  in  favour  of  the  said  transferees  having  been  declared 
antmorandum  endorsed  on  the  said  policy  by  or  on  behalf 
be  said  company.  4.  Even  assuming  that  the  said 
li  Townsend  and  James  Burgess  Readman,  or  either  of 
»  were  partners  of  the  firm  of  Peter  Forbes  and  Company 
I  dftte  of  the  insurance,  or  that  they  were  now  carrying  on 
Bee  under  that  firm,  the  insurance  constituted  by  the  said 
r  ceased  to  be  of  force  upon  the  retirement  of,  the  said 
Forbes,  in  terms  of  section  7  of  the  Mercantile  Law 
idment  Act,  1856. 

le  Lord  Ordinary  (Ormidale),  on  5tb  Nov.  1872, 
looced  the  following  interlocutor : — 

lads,  as  matters  of  fact — (1.)  that  by  the  policy  of 
inoe  libelled  it  was  expressly  conditioned  that  the  policy 
i  cease  to  be  in  force  as  to  any  property  thereby  insured 
I  ahould  pass  from  the  insured  to  any  other  person  other 
1)y  will  or  operation  of  law,  unless  notice  be  given  to  the 
ftay  (the  defenders),  and  the  subsistence  of  the  insurance 
voar  of  such  other  person  be  declared  by  a  memorandum 
«ed  on  the  policy  by  or  on  behalf  of  the  company ;  and 
hat  the  property  insured  by  said  policy  had,  on  or  before 
Blh  of  December  1871,  when  the  fire  by  which  it  is  alleged 
kve  been  damaged  or  destroyed  occurred,  i^ssed  from  the 
sd  to  some  other  person  or  persons  otherwise  than  by  will 
leration  of  law,  and  that  the  subsistence  of  the  iqsurance 
.TOOT  of  such  other  person  or  persons  has  never  been 
red  by  a  memorandum  endorsed  on  the  policy  by  the 
•ay ;  Therefore  assoilzies  the  defenders  from  the  conchu 
of  the  summons,  and  decerns :  Finds  the  defenders 
led  to  expenses,  reserving  the  question  whether  any,  and 
i  modification  thereof,  should  be  made,  until  the  auditor*s 
rl  lias  been  seea :  Allows  the  defenders  to  lodge  an 
iiil,''etc. 

iCb. — (After  an  examination  of  the  other  defences,  which 
Lordship  did  not  sustain) — '*2.  The  Lord  Ordinary 
In  it  has  been  sufficiently  established  that  the  pro- 
f  •  insnred  had,  between  the  date  of  the  policy  and 
oociRTence  of   the   fire,    passed   from   the    insured    to 


another  person  or  persons,  and  that  the  subsistence  of  the 
insurance  in  favour  of  such  other  person  or  persons  was  not 
declared  by  a  memorandum  endorsed  on  the  policy  by  or  on 
behalf  of  the  defenders.  It  is  not  pretended  that  any  memoran- 
dum such  as  that  referred  to  was  ever  endorsed  on  the  policy, 
but  the  pursuers  contended  that  the  property  insured  cannot, 
in  the  circumstances,  be  held  to  have  passed  to  any  other 
person  or  persons  than  the  insured,  and  that  if  the  contrary 
could  be  held,  then  this  was  sufficiently  made  known  to  the 
defenders,  whose  fault  it  was,  and  not  the  pursuers*,  that  the 
necessary  memorandum  was  not  made  in  the  policy. 

'*  In  regard  to  the  latter  branch  of  this  contention,  the  Lord 
Ordinary  need  merely  remark  that  it  appears  to  him  to  be  not 
only  without  support  in  the  proof,  but  altogether  inconsistent 
with  the  evidence  adduced  for  the  pursuers  themselves,  and 
their  whole  reasoning  and  pleas  on  the  subject,  which  were  to 
the  effect  that  in  truth  and  substance  there  had  been  no  change 
in  the  ownership  of  the  property  after  the  insurance  was 
effected.  This,  then,  is  the  question  the  Lord  Ordinary  has 
had  to  deal  with  under  the  second  head  of  the  defence.  The 
parole  testimony  of  the  pursuers*  witnesses  on  the  point  is,  in 
the  opinion  of  the  Lord  Ordinary,  far  from  satisfactory,  being, 
indeed,  in  many  respects  glaringly  inconsistent  and  contradic- 
tory. The  Lord  Ordinary  has,  therefore,  considered  it  fortunate 
that  he  has  had  before  lum  written  documents  of  a  description 
quite  sufficient  in  his  judgment,  independently  of  the  parole 
evidence,  to  support  the  conclusion  he  has  arrived  at. 

"  The  policy  of  insurance  itself  bears  that  the  insured  are 
'  Peter  Forbes  and  Company,*  and  that  the  property  mentioned 
in  the  policy  is  the  'insured*s  own.'  Who,  then,  were  the 
*  insured*  on  the  18th  of  July  1871,  the  date  of  the  policy? 
And  did  the  same  person  or  persons  continue  to  own  the 
property  insured  when  the  fire  occurred  on  the  18th  of  December 
1871  ?  These  are  the  questions  which  the  Lord  Ordinary  has 
had  to  consider  and  determine.  .  The  pursuers*  contention  was, 
that  in  truth  and  substance  there  had  been  no  change  of  owner- 
ship of  the  property  insured  between  the  date  of  the  policy  and 
the  date  of  the  tire.  It  was  not  said  that  if,  in  the  circum- 
stances, it  coi;ld  be  held  that  there  was  such  a  change,  it  had 
been  effected  by  *  will,  or  operation  of  law.' 

**  The  only  conclusion  the  Lord  Ordinary  has  been  able  to  come 
to  on  the  written  evidence,  taken  in  connexion  with  the  state- 
ments and  admissions  of  the  pursuers  themselves,  which  they  of 
course  cannot  be  heard  to  disclaim,  is,  that,  while  according  to  the 
terms  of  the  policy,  the  property  insured  must  be  taken  to  have 
belonged  at  its  date  to  the  firm  of  Peter  Forbes  and  Company, 
and  the  then  only  partner  of  that  firm,  no  such  firm  or  partner 
existed  at  the  date  of  the  fire,  and  that  consequently  and 
necessarily  it  follows  that  the  property  insured  had,  at  or  before 
that  date,  passed  to  some  other  person  or  persons,  who,  the 
Lord  Ordinary  thinks,  must  be  held  to  be  Joseph  Townsend 
and  James  Burgess  Readman,  both  or  either  of  them  trading 
under  the  name  and  firm  of  'The  Port  Dundas  Oil  Company.' 
There  is  no  question  (1.)  That  the  individual  Peter  Forbes  was, 
if  not  the  sole  at  least  the  managing  partner  of  Peter  Forbes 
and  Company  on  15th  July  1871,  the  date  of  the  policy  ;  and 
it  is  not  altogether  unimportant  to  keep  in  view,  that  according 
to  the  evidence  in  the  case,  Peter  Forbes  had  been  educated 
and  brought  up  as  a  practical  chemist ;  that  he  had  experience 
in  such  works  as  those  in  question,  and  that  he  had  the  chief  if 
not  the  sole  management  of  them.  It  may  not  unreasonably 
be  assumed  that  the  defenders,  on  accepting  the  risk,  and  grant- 
ing the  policy  in  question,  had  it  in  view  that  the  property 
insured  belonged  to,  and  was  to  be  under  the  care  and  control 
of  such  a  person  as  Peter  Forbes,  or  at  least  some  person  well 
qualified,  from  practical  knowledge  and  experience,  to  manage 
so  very  perilous  and  risky  a  subject  with  due  skill  and  caution. 
Accordingly  the  Lord  Ordinary  observes  that,  in  the  present 
case,  the  report  No.  35  of  process,  made  on  the  works  in  ques- 
tion to  the  defenders  when  the  insurance  was  applied  for, 
expressly  bears  '  that  the  work  is  tidily  kept,  and  the  manage- 
ment is  first  class.*  But  (2.)  The  individual  Peter  Forbes,  it  is 
not  disputed,  and  at  any  rate  is  sufficiently  established,  ceased 
to  be  a  partner  of  Peter  Forbes  and  Company,  and  owner  of 
the  property  insured  sometime  before  the  fire  occurred.  This 
is  stated  distinctly  by  himself,  and  is  not  contradicted  by  any 
one.    It  is,  besides,  put  beyond  all  doubt  by  the  QaxaUe  notice 
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of  15th  December  1871,  three  days  before  the  fire,  set  ont  in 
the  fourth  article  of  the  defenders'  statement  of  facts ;  and  that 
notice,  it  will  be  observed,  was  subscribed  not  only  by  Peter 
Forbes,  but  also  by  Joseph  Townsend,  and  James  Burgess 
Readman,  who,  of  all  others,  must  have  known  best  how 
the  matter  truly  stood.  (3.)  This  Gazette  notice  ajipears  to  bo 
also  conclusive,  to  the  effect  that  at  and  after  its  date,  1 1th  De- 
cember 1871,  which  was  a  week  before  the  tire,  the  business  of 
Peter  Forbes  and  Com])any  was  thereafter  to  be  carried  on, 
not  under  that  firm,  but  the  firm  of  'The  Port  Dundas  Oil 
Company.'  And  (4.)  the  very  formal  agreement  (No.  200  of 
process)  entered  into,  and  subscribed  by  Peter  Forbes,  Joseph 
Townsend,  and  James  Burgess  Headman,  makes  it  also  clear 
that,  prior  to  the  20th  November  1871,  when  Peter  Forbes 
retired,  and  Peter  Forbes  and  Company  ceased  to  exist  ai  a  firm 
Peter  Forbes  had  been  the  solo  partner  of  Peter  Forbes  and 
Company.  This  agreement  expressly  says  so,  and  by  the  first 
head  of  it,  Peter  Forbes,  *  with  the  consent  of  the  third  party,' 
that  is,  James  Burgess  Readman,  '  transfers  and  makes  over  to 
the  second  party  (Mr.  Townsend),  the  business  carried  on  by 
the  first  party  (Peter  Forbes),  under  the  firm  of  Peter  Forbes 
and  Company,  and  the  whole  assets  and  goodwiU  thereof,  and 
his  right  and  interest  in  and  to  the  said  works ;  as  also  the 
right  to  use,  in  such  manner,  and  in  connexion  with  such 
business,  as  the  second  party  may  think  proper,  the  name  or 
firm  of  Peter  Forbes  and  Company,  and  the  first  party  shall 
abstain  from  using  the  said  name  or  firm  of  Peter  Forbes  and 
Company  in  any  manner  of  way.  And,  as  from  and  after  the 
said  20th  day  of  November  1871,  the  first  party  shall  retire 
from,  and  the  first  and  third  parties  shall  cease  to  have  any 
connexion  with,  the  said  firm  of  Peter  Forbes  and  Company,  or 
the  said  business.' 

"  The  Lord  Ordinary  has  found  it  impossible,  in  the  face  of 
the  writings  which  have  now  been  noticed,  to  decide  differently 
from  what  he  has  done.  He  cannot  take  it  from  the  defenders, 
or  any  of  them,  that  they  subscribed  and  became  parties  to 
such  writings  without  reading  them.  Nor  can  he,  upon  that  or 
any  other  ground  suggesteil  in  the  parole  proof,  deny  to  these 
writings  their  legitimate  effect.  He  conceives  it  would  be  most 
dangerous,  and  contrary  to  all  sound  principles  to  do  so,  or  on 
that  footing  to  hold  that  the  conditions  in  the  policy  in  ques- 
tion, or  any  of  them,  are  to  be  disregarded  and  denied  effect 
to." 

The  pursuers  reclaimed,  and  argued — 

1.  The  clause  in  the  policy  founded  on  by  the  defenders  was 
only  intended  to  prevent  the  policy  and  the  subjects  insured 
coming  into  separate  hands.  As  long  as  the  property  and  the 
policy  went  together,  the  policy  was  recoverable — Bell's  Principles, 
sect.  516;  Phillips  on  Insurance,  sect.  107;  Parsons  on  Insurance 
Contracts,  pp.  355,  451.  2.  In  point  of  fact  there  was  not 
transference  of  the  property  insure<l  between  the  dates  of  the 
policy  and  of  the  fire.  Mr.  Townsend  was  throughout  the 
person  substantially  interested.  It  could  not  be  maintained  that 
any  slight  change  in  the  legal  persona  of  a  firm  makes 
void  all  their  policies  of  insurance.  3.  Even  if  the  agreement 
of  28th  Noveml>er  1871  were  held  as  an  obligation  to  transfer 
the  subjects,  the  transference  was  not  complete  at  the  date  of 
the  fire. 

Argued  for  the  defenders — 

At  the  date  of  the  policy  the  subjects  insured  were  the  pro- 
perty of  Peter  Forbes  and  Company,  of  which  com[)Siny  Peter 
Forbes  was  declared  by  the  agreement  of  28th  November  to  have 
been  the  sole  partner.  By  that  agreement  the  subjects  were 
transferred  to  the  Port  Dundas  Oil  Company,  of  which  Mr. 
Townsend  and  Mr.  Headman  were  declared  by  tho  Gazette  notice 
to  be  the  sole  partners.  Thus  there  was  a  transference  of  the 
property  after  the  date  of  the  policy  to  an  entirely  different 
company,  no  individual  in  the  two  companies  being  the  same. 

At  advising — 

Lord  Justice-Clerk.— In  this  case,  which  turns  upon  the 
construction  of  a  policy  of  fire  insurance,  the  Lord  Ordinary 
has  found — [His  Lordship  proceeded  to  quote  the  interlocutor 
of  the  Lord  Ordinary.]  I  somewhat  doubt  whether,  even  if 
the  view  which  the  Lord  Ordinary  has  taken  of  this  clause  and 
of  the  facts  be  right,  that  would  have  been  the  appropriate 


finding,  for  I  think  it  would  have  befin  necessary  for  the  < 
pany  to  prove,  and  consequently  for  the  Court  to  find,  to  « 
the  pro])erty  had  passed,  before  the  daiue  could  come  into  op 
tion.  But  I  am  of  opinion,  on  the  whole  matter,  tbt 
Lord  Ordinary  has  mistaken  the  state  of  the  facts  in  tUic 
It  does  not  api>ear  that  the  property  which  was  insnni  i 
passed  to  any  other  person  than  the  original  insnrer  in  tbea 
of  that  clause ;  and  I  shall  very  shortly  go  over  the  £Mtij 
state  the  grounds  on  which  I  arrive  at  that  opinion. 

An  argument  was  addressed  to  the  Court  for  the  papm 
showing  that  the  clause  in  question  would  not  have  opoli 
even  if  the  subject  of  the  insorance  had  been  parted  witi^ji 
vided  the  policy  followed  the  transference  of  the  property.  | 
was  contended  that  a  clause  of  that  kind  operated  to «  ^ 
different  effect  from  a  prohibition  of  an  assignation  oi  tiie^  j 
itself;  and,  if  I  understood  the  argument  rightly,  it  viil||| 
that  the  policy  remained  assignable,  and  that  coiiseqa«al^ii| 
assignee  was  tlie  insured  in  the  sense  of  the  claoie^  aadtk*! 
fore,  as  long  as  the  property  and  the  policy  went  toge(ki;i*| 
whose  han<ls  soever  they  came  to  be,  the  clause  wnU  ut 
apply.  This  certainly  is  not  the  way  in  which  I  iliosUk 
read  the  clause  on  the  first  impression  of  it,batiBtbi 
which  I  take  of  the  case  it  is  not  necessary  that  we  i 
any  8i»ecific  opinion  upon  that  somewhat  ingeniooi  i 
In  my  opinion  the  partners  of  Peter  Forbes  and  Cmft^i 
the  date  of  the  insurance  were  substantially  the  i 
that  were  partners  when  the  fire  took  place,  or  at  afl  i 
Townsend,  who  was  evidently  the  person  mainly  ini 
this  matter,  and  who  held  the  title  of  the  property  wUAl 
insured,  in  his  own  name,  but  under  a  back  letter  is  tn^i 
truly  the  party  interested,  and  is  entitled  to  recoTot: 
quite  clear  upon  a  short  review  of  the  circoinataiMii 
which  the  insurance  was  effected.  Peter  Forbes  vaaacf 
and  the  holder  of  a  patent  for  the  purpose  of  i 
paraffin  oil,  or  the  products  of  paraffin  oil  This  pd 
parently  was  the  main  capital  which  he  had  to  pat  i 
concern.  Mr.  Townsend  was  a  person  with  considmUift 
and  Mr.  Readman  appears  to  have  been  a  young  maniiftc 
siderable  chemical  knowledge,  and  he  was  conjoiiediif 
project.  In  1869  an  agreement  was  entered  into  Vf  iH 
this  company  was  started  under  the  name  of  Peter  Foitai 
Comi)any,  Peter  Forbes  the  only  ostensible  partner,  W| 
Townsend,  who  had  alone  the  main  bulk  of  thefundiyi^ 
advance  the  money  necessary  to  start  it.  There  wai  a| 
vision  in  the  4th  article  that  Peter  Forbes  was  to  bell 
£200  a-year,  and  that  Mr.  Headman  was  to  be  allowed  I 
a-year ;  that  no  profits  whatever  should  be  dravn  ta| 
concern  down  to  the  1st  of  October  1870,  and  that  bothT 
end  and  Keadman  should  have  the  option  at  that  dated 
coming  partners.  Now  the  meaning  of  that  is  perfectly  ^ 
Townsend  was  unwilling  to  risk  his  capital  in  the  eafi4 
partner,  by  which  he  would  have  been  liable  foralltiMi 
that  might  have  been  incurred  by  the  concern,  until  bj 
what  the  nature  of  the  concern  was  to  be  and  the  i 
success  which  it  might  command.  But  no  profits  wot  I 
drawn  by  any  one,  and  Forbes  in  reality  was  simply  a  a** 
manager  during  the  tentative  period  which  was  to  elapK  ' 
I  think  it  is  as  clear  as  possible  that  when  October  1879 i 
round,  Mr.  Townsend  saw  his  way  sufficiently  to  i 
partner.  There  is  no  regular  deed  of  copartnery,  aor  *l 
necessary  that  there  should  be.  But  we  have  the  di'  ~ 
by  Parker  to  Townsend  on  12th  November  and  20th  1 
1870,  by  which  the  title  of  the  property  occupied  by  tb« 
pany,  and  at.  that  time  in  the  possession  of  Peter  Focta* 
least  used  by  him  for  the  purposes  of  the  concern,  w* 
over  absolutely  by  Parker  to  Townsend.  There  if  *^ V 
letter,  dated  20th  December  1870,  in  which  Mr.  Towa«J 
ferriug  to  the  disposition,  acknowledges  that  the  pcf^ 
conveyed — "is  held  by  me  as  trustee  for  behoof  of  ^•■■l 
Peter  Forbes  and  Company,  oil  manufacturers,  Portl)**2 
which  you  and  I  are  partners,  and  that  I  shall  te  bow 
required  to  grant  all  deeils  necessary  for  vetting  ■*^f  ^« 
in  you  and  me  as  trustees  for  behoof  of  said  fim,"  M^*g| 
addressed  to  Forbes  and  Readman.  The  corMspondAO^r^ 
is  produced  necessarily  leads  to  the  same  result  Ib^JS 
variety  of  letters  which  can  only  be  read  on  the  **'*'J' T 
Townsend  then  became  a  puiner.    For  iiiattfioe,CDUt>' 
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«r  1869,  wliich  is  before  the  date  of  the  back  letter,  he 
■  to  Mr.  Pallison, — **  I  may  state  to  you  that  the  firm  will 
irried  on  in  the  name  of  Peter  Forbes  and  Company.  '  The 
era  thereof  will  be  Afr.  Forbes,  Mr.  Roadman,  and  myself, 
at  in  sending  letters  or  invoices  as  so  connected  with 
vosiness,  please  address  as  above."    And  in  a  variety  of 

V  to  his  business  friends  he  goes  on  to  speak  of  the  firm 
^  condact  of  the  business  as  a  matter  in  which  he,  along 
his  partners,  was  directly  interested  as  a  proprietor,  and 
other  capacity.     So  stood  matters  when  the  insurance  was 

«d  on  the  16th  July  1871.  The  title  to  the  subjects  stood 
e  name  of  Afr.  Townsend.  Further,  it  is  proved  that  Mr. 
nend  had  advanced  not  merely  the  amount  which  he 
lally  undertook  to  advance,  but  that  he  was,  at  the  date 
is  insurance,  in  advance  to  the  extent  of  something  like 
lOO.  Mr.  Readman  had  made  a  partial  advance,  I  think 
00,  and  Afr.  Forbes  had  put  nothing  into  the  concern, 
fore  at  the  date  of  the  insurance  I  cannot  doubt  that  Mr. 
■end  had  a  substantial  interest  in  the  insurance,  and  it 
lot  occur  to  me  that  if  a  fire  had  taken  place  at  that  time 
Be  would  have  drawn  the  insurance  money  except  Mr. 
■end.  His  advances  were  not  replaced  ;  he  was  proprietor 
I  sobjects,  holding  them  no  doubt  first  for  the  company, 

rather  think  he  would  have  been  entitled  to  hold  the 

ooncem  until  these  advances  had  been  replaced.  The 
4ik  i^ace  in  December  1871,  and  the  company  object  that 
hfs  not  bound  to  pay  under  their  obligation,  because  there 
esn  an  agreement  which  in  fact  they  had  nothing  whatever 

with,  and  of  which  they  had  no  cognisance  necessarily, 
liflli  there  was  a  new  arrangement  of  the  firm  of  Peter 
m  and  Company.  If  that  had  been  fully  carried  out  I 
d  not  have  thought  that  it  made  any  difference  upon  the 
in  that  we  are  now  discussing,  because  my  opinion  is  that 
Ebvosend  himself  was  substantially  the  insured.  I  have 
ba  that  the  mere  change  of  firm,  or  even  the  change  of 
Ml  of  the  partners,  in  the  firm,  would  bring  that  clause 
opention  upon  any  construction  of  it.  Certainly  if  the 
bad  been  dissolved  altogether,  so  that  it  no  longer  existed 

operative  persona,  the  interests  of  the  partners  in  the 
rn  wonld  subsist,  and  they  would  substantially  be  indi- 
Qj  the  insured,  or  the  firm  subsisting  at  the  winding  up 
.  be  entitled  to  recover  the  amount  insured.  In  the 
it  ease^  however,  I  should  have  doubted  whether  the 

V  was  complete  before  the  fire  under  any  circumstances. 
ii  an  agreement  no  doubt  dated  in  November,  under 
Afr.  Forbes  undertakes  to  transfer  and  make  over  to  the 

I  party  the  business  carried  on  by  the  first  party  under 
in  of  Peter  Forbes  and  Company,  and  the  whole  assets 
sodwill  thereof,  and  his  right  and  interest  therein.  He 
»kea  to  do  that»  and  in  consideration  of  the  obligations 
aken  by  him,  the  second  party  (that  is  to  say,  Air.  Towns- 
as  made  payment  to  the  first  party  of  the  sum  of  £400 
g,  and  he  undertakes  to  relieve  the  first  party  of  all  the 
lad  liabilities  contracted  by  the  first  party  under  the  firm  of 
Forbes  and  Company.  I  rather  think  from  what  we  see 
hat  still  remains  to  be  done.  The  obligations  amount  to 
E20,000,  and  Air.  Townsend,  before  he  could  have  the 
fc  of  this  agreement*  or  demand  his  transfer,  must  show 
«  has  implemented  that  part  of  the  agreement,  and  cleared 
Illness  of  the  debts  that  were  upon  it.  The  matter  is  not 
ete.  The  fire  takes  place  in  December  and  before  this 
Hy  oome  into  operation.  No  doubt  there  was  a  Oazette 
that  the  firm  was  dissolved,  but  the  firm  would  still 
i«  imtil  the  conditions  of  this  agreement  had  been  fully 
dented.  But  putting  that  aside  altogether,  and  supposing 
lis  had  been  an  operative  agreement  from  the  first,  my 
L  WQuld  still  remain  that  Afr.  Townsend  was  substantially 
itued ;  that  he  continues  to  have  the  substantial  interest 
policy ;  and  that  the  property  which  was  thereby  insured 
|k  been,  in  substance  passed  from  the  insured  to  any  other 
%nd  that  therefore  the  clause  does  not  apply. 
^9ond  plea  was 'taken,  that  the  policy  had  been  infringed 
JjVig  tbie  naphtha  on  the  premises. 

-^is  no  such  plea  on  record.  It  wonld  be  competent  still 
J^  for  the  partiet  to  add  to  the  plea.  They  say  the 
"^tane  ont  on  the  proof,  bnt  of  this  we  must  be  satisfied. 
^  Vv6  read  the  proof,  and  I  am  very  deariy  of  opinion 


that  no  storage  in  the  sense  of  the  provision  in  the  policy  ever 
took  place.  All  that  is  said  is  that  they  went  on  keeping  the 
naphtha  in  barrels  for  two  days,  or  three  at  the  most,  until  a 
cart-load  had  been  obtained,  and  then  it  was  sent  away.  I  do 
not  think  that  that  was  storing  in  any  reasonable  reading  of 
this  clause  in  the  policy.  Here  there  was  nothing  but  the 
reasonable  and  ordinary  convenience  of  manufacturing,  and  not 
any  violation  of  the  provisions  of  the  policy. 

On  the  whole  matter,  I  have  come  to  be  of  opinion,  in  the 
first  place,  that  there  had  been  no  transference  of  this  i)roi)erty 
from  the  insured  to  any  third  party,  and,  in  the  second  place, 
that  there  was  no  storing  of  naphtha  in  the  sense  of  the  pro- 
vision of  the  policy. 

LoBD  Cowan. — On  the  second  point  to  which  your  Lordship 
has  adverted,  I  entirely  concur  in  the  views  stated  by  the  Lord 
Ordinary  and  by  your  Lordship.  The  other  question  which 
has  been  raised  involves  a  matter  of  great  importance  as  affecting 
policies  of  insurance  against  fire.  As  a  condition  embodied  in 
a  natural  contract,  that  condition  is  entitled  to  fair  reasoning 
in  its  construction,  and  when  it  is  clearly  proved  not  to  have 
been  complied  with  it  will  receive  the  legal  effect  to  which 
every  condition  in  such  a  contract  is  undoubtedly  entitied.  The 
Lord  Ordinary  has  fairly  put  the  que.<ttion  whether  or  not  the 
condition  in  question  has  or  has  not  been  shown  to  have  been 
brought  into  oi>eration  so  as  to  affect  the  subsistence  of  the  in- 
surance in  favour  of  the  pursuers.  That  is  a  question  not  of  law, 
but  of  evidence ;  and  my  view  on  a  clause  of  this  kind  is,  that  it 
must  be  shown  in  any  action  brought  under  the  policy  that  the 
condition  was  not  clearly  fulfilled  in  order  to  liberate  the  in- 
surance company.  But  the  insurance  company  are  entitied  to 
have  the  matter  put  in  issue  whether  or  not  the  facts  come  up 
to  the  statement  that  is  necessary  to  be  established  in  order  to 
bring  this  provision  of  the  policy  into  operation.  I  cannot  enter 
into  the  nice  distinction  attempted  at  the  outset  of  the  argu- 
ment by  Afr.  Campbell,  in  reference  to  the  difference  between 
the  policy  and  the  condition  here,  as  applicable  simply  to  thb 
transfer  of  the  property.  I  think  it  very  clear  that,  assuming 
that  the  condition  has  been  shown  to  have  been  brought  into 
operation,  we  have  nothing  more  to  do  with  the  question  as  to 
the  supposed  possible  non-assignation  of  the  policy  and  its  sub- 
sistence, although  that  condition  has  been  fully  shown  to  have 
been  brought  into  operation  by  the  transfer  of  the  pro})erty. 
Was  the  company,  at  the  date  of  the  policy  in  July  1871,  com- 
posed of  parties  who  were  substantially,  and  to  all  real  effects, 
the  same  as  at  the  date  of  the  fire?  That  is  really  the  question, 
and  I  cannot  avoid  the  conclusion  that  the  creditors  of  this 
company  would  have  been  entitied  to  claim  payment  of  their 
debts  from  Mr.  Townsend,  as  the  party  principally  interested 
in  this  concern.  I  think  he  could  not  have  resisted  the  claim 
of  the  creditors,  and  I  think  he  must  have  been  dealt  with  as  a 
partner  not  only  in  July  1871,  because  after  considering  the 
original  agreement  in  1870,  when  an  option  was  given  to  him 
in  October  1870  to  declare  whether  he  would  be  a  partner  or 
not,  and  finding  that  he  did  declare  himself  to  be  a  partner 
under  these  documents,  had  it  been  necessary  for  the  determina- 
tion of  this  cause  my  view  would  have  been  to  have  dealt  with 
him  as  a  partner  ab  initio,  he  having  adopted  the  contract  and 
become  therefore  interested  in  the  business,  not  merely  at  July 
1871,  when  the  policy  was  opened,  but  as  having  been  a  part- 
ner all  through,  and  liable  to  the  creditors  of  the  company.  I 
assume  that  the  Lord  Ordinary  is  wrong  in  thinking  that  the 
only  partner  at  the  date  of  the  policy  was  Forbes.  On  the 
grounds  which  your  Lordship  has  so  fully  explained,  I  think 
Air.  Townsend  was  the  principal  partner,  although  Mr.  Forbes 
was  also  a  partner.  But  it  is  said  that  Forbes  retired  as  in  No- 
vember 1871,  a  few  weeks  or  days  before  the  fire.  Now,  the 
question  is,  Whether  the  agreement  in  November  1871,  in  which 
Forbes  advertised  himself  out,  should  affect  the  interests  of  the 
company,  composed  mainly  of  Townsend,  in  recovering  the  value 
of  tike  buildings  under  the  policy,  when  the  fire  took  place  a 
few  days  afterwards  ?  On  this  my  opinion  is  that  the  substan- 
tial interest  having  been  in  Mr.  Townsend  throughout,  any 
arrangement  among  the  partners  by  which  Forbes  went  out 
coidd  not  affect  the  substantial  le^  right  of  Townsend  as  a 
partner  to  insist  on  payment  of  the  sum  insured  when  the  fire 
took  place.    The  Lord  Ordinary  observes  that  the  aubsistenoe 
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of  Forbes  as  a  partner  was  the  essence  of  this  contract,  becanse 
he  was  the  man  who  had  the  practical  knowledge  of  the 
business,  while  Townsend  was  only  the  man  of  capital  There 
may  be  a  great  deal  of  reason  in  that ;  and  harl  the  condition  in 
the  policy  been  that  Forbes,  being  a  man  of  skill,  was  to  remain 
as  a  partner,  I  could  have  felt  the  force  of  the  argument  on  his 
retirement  as  substantially  affecting  the  insurance.  But  there 
is  no  such  condition  in  the  policy.  It  is  merely  suggested  that 
Forbes  was  a  man  of  more  skill  than  Townsend,  and  that  his 
retirement  greatly  increased  the  risk  of  the  company.  I  cannot 
take  that  off  the  hands  of  the  Insurance  Company,  for  I  do  not 
see  anything  in  the  policy  entitling  them  to  plead  it,  though  it 
may  be  made  the  subject  of  observation. 

On  the  whole  matter,  I  concur  in  the  views  ^of  your  Lord- 
ship. 

Lord  Benholme. — I  concur  generally  in  the  views  that  your 
Lordship  has  expressed.  I  think  that  at  the  date  of  the  policy 
Mr.  Townsend  was  in  fact  the  substantial  owner  of  this  concern. 
He  was  the  moneyed  man.  Originally,  he  had  not  in  point  of 
form  been  a  partner ;  he  seems  to  have  withheld  his  name  in  a 
formal  way  until  a  certain  period,  but  at  that  period  he  had  a 
right  to  become  a  partner,  and  there  is  sufficient  evidence  that 
he  declared  his  acceptance  of  that  position  before  the  date  of 
the  policy. 

The  only  objection  seems  to  be  grounded  upon  the  supposed 
irritancy  of  the  insurance  on  the  retirement  of  Forbes.  Now, 
I  agree  with  your  Lordship  in  thinking  that  the  retirement  can 
hardly  be  held  to  have  been  completely  effected,  but  I  do  not 
think  that  sufficient  to  bring  this  insurance  under  the  irritancy 
of  that  clause.  Here  was  a  company  at  the  date  of  the  policy, 
and  the  substantial  partner  was  Mr.  Townsend ;  he  remained 
80  at  the  date  of  the  fire,  an<l,  considering  the  kind  of  interpre- 
tation which  we  must  apply  to  so  stringent  an  irritancy  as  this, 
it  cannot,  in  these  circumstances,  be  held  that  the  right  to  the 
subject  in  the  policy  had  been  alienated  and  transferred  in 
terms  of  that  clause. 

I  also  agree  with  your  Lordship  as  to  the  storing.  I  think 
in  substance  there  was  no  storing. 

Lord  Nbaves. — I  have  arrived  at  the  same  conclusion  with 
your  Lordship.  When  this  case  was  opened  to  us  I  was 
much  impressed  with  the  strange  aspect  of  the  pursuers* 
case,  because  there  seemed  to  be  a  great  unwillingness 
to  grapple  with  the  facts,  and  a  great  desire  to  get 
the  case  decided  upon  an  alleged  plea  of  relevancy  which  was 
stated  and  supported  by  a  number  of  American  authorities,  as 
was  said.  I  never  could  understand  that  plea,  and  upon  think- 
ing it  over  repeatedly  I  have  arrived — with  some  modesty  no 
doubt  —at  the  conclusion  that  the  reason  why  I  have  been  un- 
able to  understand  it  is,  that  it  is  unintelligible.  Some  clauses 
were  founded  on  as  in  use  in  America,  which  are  not  the  same 
as  this  clause,  and  because  this  clause  was  not  that  clause  it 
was  said  this  is  irrelevant.  Now,  it  appears  to  me — and  it  is 
only  because  the  plea  was  stated  that  I  think  it  necessary  to 
advert  to  it — that  there  is  no  foundation  whatever  for  assailing 
the  first  part  of  this  agreement, — I  mean  the  stipulation  that 
the  x>olicy  of  insurance  is  to  cease  to  be  in  force  in  a  certain 
event.  If  the  event  contemplated  has  occurred,  the  words  that 
are  used  are  explicit  and  unambiguous ;  and  I  must  take  the 
liberty  of  repeating  what  I  formerly  said — that  there  is  no  room 
for  construction  at  all  unless  there  is  ambiguity.  It  is  only 
when  there  is  some  ambiguity  that  construction  comes  into  play. 
That  is  distinctly  laid  down  by  all  the  authorities,  and  by  none 
more  clearly  than  by  Mr.  Ersldne.  Words  may  be  so  plain  that 
they  do  not  admit  of  construction.  And  if  anything  can  be 
plain,  it  is  that  condition  in  the  first  part  of  the  policy,  that 
the  policy  ceases  to  be  in  force  if  a  certain  event  occurs,  with 
reference  to  the  property  there  described.  Nothing  can  be 
plainer  than  that.  What  room  is  there  for  construing  these 
words,  "the  policy  ceases  to  be  in  force"?  There  is  none 
whatever,  and  the  argument  as  to  its  only  preventing  something 
that  was  not  attempted  to  be  done  was  unintelligible  to  me 
then,  and  is  so  stilL  Therefore  the  question  arises  in  the  way 
in  which  your  Lordship  put  it,  viz.,  whether  the  case  has  arisen 
in  which  the  policy  ceases  to  be  in  force  from  the  property 
having  passed  from  the  insured  to  any  other  person.     If  it  has 


not  so  passed  the  clause  does  not  apply.  I  think  itiiq 
plain  on  the  documents  how  the  matter  stood.  Tl&e  oiig 
agreement  gave  Townsend  and  Readman  an  option  at  a  eer 
time,  viz.,  in  October  1870.  They  were  then  to  intiflnli 
Forbes  their  intention  of  withdrawing  the  cafntal,  or,  is  t 
option,  claim  the  right  of  being  assamed  as  partners,  in  wi 
case  (if  they  claimed  that  right)  it  was  a  right  to  be  psrti 
from  the  commencement  of  the  company.  In  Deoember  II 
it  appears  to  me  that  Mr.  Townsend  did  declare  that  optioi. 

He  did  not  withdraw  his  capital,  on  the  one  hand,  sni 
the  other,  he  declared  that  he  and  Mr.  Readman  vov  d 
partners  of  the  concern  in  the  most  explicit  terms.    He  h^ 
the  property  and  granted  a  back-letter  in  which  he  Mm 
that  it  was  held  by  him  as  trustee  for  behoof  of  tite  fini  i 
Peter  Forbes  and  Company,  *'  of  which  you  and  I  are  psrtM^' 
that  is,  of  which  you,  Forbes  and  Headman,  and  I,  Tovmi| 
are  partners,  *'and  that  I  shall  be  bound,  when  reqmn(# 
grant  all  deeds  necessary  for  vesting  a«d  property  io  jviaf 
me  as  trustees,^  etc     If  that  did  not   complete  tlie  mm 
of  the  option  contained  in  the  agreement^  I  do  not  see  vbitni 
have  done  so.     In  subsequent  documents  Forbes  is  t^okmda 
sole  partner.     It  may  have  been  that  he  was  the  Mb 
partner — the  ostensible  partner, — but  that  will  not  ilt«  rii. 
fact  that  at  that  time,  by  a  solemn  deed — the  deed  vliidifdiii 
the  right  to  this  subject, — it  was  declared  that  tike  { 
was  held  for  them.     That  means  that  Townsend  waia 
from  the  firsts  and  the  principal  partner— the  pemftfliUI 
the  property  and  was  mainly  interested.     The  prenini  As- 
surance must  be  held  as  having  been  paid  by  him :  it  cmii 
of  his  pocket,  and  all  the  changes  in  the  interest  of  i]iM|i^ 
ners  afterwards  do  not  appear  to  me  to  bring  thii  eaaiiii 
the  very  peculiar  words  of  the  clause  which  dedani  tU^ 
condition   is   only  to  take    effect  as  to  any  propotf  M 
shall   pass    from   the    insured   to    any    other  penNO.  ft 
insured  appears  to  me  to  include  Townsend,  and,  in  ay  w^ 
the  property  did  not  pass  to  any  other  person,  for  4i  i|^ 
drawal  of  Forbes  could  not  in  my  opinion  have  bees  ft  ttii| 
contemplated  by  that  clause. 

With  reference  to  the  storing  of  the  naphtha,  I  sgneii^ 
your  Lordship  has  said. 

Parlies  were  then  heard  on  the  amount  doA  If 
defenders. 

The  question  tamed  on  the  construction  of  a  li 
written  by  the  pursuers  to  the  defenders  on  30th  * 
her  1871  :— 

*<  Olcugow,  30tk  December  IRL 

'•  We,  Peter  Forbes  and  CSompany,  insured  by  policy  Ne.^' 
with  the  Border  Counties  Fire  Office,  Dumfries,  agree  tei 
the  sum  of  £500  sterling  in  full  dischaige  of  our  daim  teH 
by  fire,  which  occurred  on  the  18th  December  lS^lt^uA^ 
company ;  and  we  further  agree  to  indemnify  sud  eo^^ 
against  all  expenses  arising  out  of  this  claim  for  loei;  aiii>J 
against  any  claim  which  the  Port  Dundas  Oil  CompssyMl 
prefer  against  the  company  as  the  new  firm  owning  tke^wl 
We  also  surrender  our  policy  No.  2143  to  the  company  te*^ 
celment,  Peter  Forbes  and  Company  retaining  the  sslfigB- 
"  Per  pro  Peter  Forbes  and  On 
•«  Peter  Forbes. 

<*  John  Symon,  witness,  136  Buchanan  Street. 

«*  We,  the  Port  Dundas  Oil  Company,  hold  ourselves  boo*  ^ 
the  above  acceptance  and  agreement. 

"  The  Port  Dondas  Oil  CompiiV*, 

The  pursuers  maintained  that  this  was  an  offer  by  th! 
to   compromise   their  claim  for  £500,    which  vtB 
accepted. 

The  defenders  contended  that  the  letter  constittilc' 
agreement  that  the  amount  of  the  claim  shonld,  i^ 
event  of  the  pursuers  being  successful  on  the  mcril^ 
held  to  be  £500. 

At  advising — 

Lord  JusTrcs-CLERX. — I  do  not  feel  any  diffiei^ 
the  main  question  raised,  viz.,  whether  there  is  a  co* 
agreement  as  to  the  value  of  the  loss  on  30th  Deoemb** 
It  is  utterly  impossible  to  read  the  letter  of  that  daU** 
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g — on  the  assumptioa  that  there  was  reserved  to  the 
my  right  to  contest  the  claim  ^because  the  very  terms  of 
)tter  are  utterly  iaconsisteat  with  that.  The  provision  in 
1  to  the  "  expenses  arising  oat  of  this  claim  for  loss  "  is 
ly  inconsistent  with  the  idea  that  a  long  litigation  was 
iding,  and  assumes  that  the  expenses  had  been  already  in- 
L  In  the  same  way,  the  agreement  to  surrender  the 
r  for  cancelment  necessarily  excludes  the  party  from  suing 
it  The  way  in  which  I  read  the  agreement — and  I  have 
ihe  leait  doubt  that  was  the  meaning  of  it— is  that  the 
lany  said,  **  we  are  not  satisfied  that  we  are  liable,  but,  on 
looting  of  our  giving  up  our  objection,  we  will  settle  now 
uaoant  that  we  are  to  pay ;"  and  that  was  accepted.  The 
[May  were  not  bound  to  abandon  their  objection,  although. 
It  were  a  concluded  agreement,  that  would  perhaps  be  a  more 
lible  contention  than  the  other  ;  but  they  are  not  foreclosed, 
in  my  opinion,  that  is  entirely  out  of  the  case.  In  regard 
le  rest  of  it,  it  is  very  unfortunate  that  we  have  not  more 
■e  information  on  this  matter.  I  suppose,  in  taking 
oion  of  the  salvage,  Peter  Forbes  and  Company  thought 
'he  Insurance  Company  would  not  be  as  good  as  their  threat, 
B  more  that  they  made  the  proposal  by  Mr.  Langley.  But 
'ftke  possession,  and  they  obliterate  all  traces  of  the  loss, 
'hen  they  come  to  the  proof,  a  year  afterwards,  it  is  found 
f  impossible,  except  by  the  statement  of  the  parties  them- 
to  come  to  any  precise  conclusion  on  the  matter.  On  the 
band,  the  Insurance  Comi>aay  have  taken  no  means  what- 

0  ascertain  what  the  real  amount  of  loss  was,  but  they 
Lted  themselves  with  that  document,  which  they  drew  out 
^  pursuers  signed.  In  these  circumstances,  we  must  do 
ast  we  can  with  the  evidence  before  us ;  and,  reading  the 
tee  of  Binnie  and  Carsewell  on  the  one  hand,  and  the 
loe  of  the  three  partners  on  the  other,  the  balance  of  evi- 
k  im  clearly  to  the  effect  that  £840  is  within  and  not  beyond 
aDumnt  of  the  damage.  Therefore  I  am  for  decerning  in 
■  oftheHbeL 

>BD  CowAK. — I  arrive  at  the  same  conclusion.  The  letter 
Oth  December  1871,  founded  on  as  a  concluded  and  final 
dment  contingent  on  liability,  is  not  to  my  mind  evidence 
Mt  effect  so  as  to  debar  the  claim  for  loss  on  the  part  of  the 
tiBd.  The  company  do  not  accept  the  letter,  and  they 
V  founded  on  it  till  the  close  of  the  action.  On  the  record 
take  no  notice  of  it  as  a  concluded  settlement,  and  I  can- 
bold  it  to  be  so.  They  might  have  offered  to  pay  the  £500 
liave  done  with  all  questions  under  the  policy,  but  they  did 
SoUow  that  course. 

aey  say  they  left  the  salvage  in  the  hands  of  the  insured, 
that  is  done  in  every  case  of  a  partial  loss.  When  a  man 
to  an  insurance  company  *'  I  am  insured  for  £1000,  and 
re  lost  £500  by  fire,'*  it  is  understood  that  the  salvage  re- 
if  with  him,  and  he  gets  his  £500.  To  guard  against  the 
liility  of  the  insurance  company  being  imposed  on,  they 
intitled  to  enter  into  possession,  and  see  that  the  loss  is  to 
BZtent  claimed.  The  company  had  that  option  here,  but 
did  not  exercise  it.  On  the  whole  matter,  they  acted  in 
a  way  as  to  satisfy  me  that  the  question  of  the  extent  of 
loss  was  left  entirely  open  in  the  event  of  liability  being 
d. 

)BD  Bbnholmb. — ^I  cannot  entertain  a  doubt  on  this  point 
question  between  the  parties  was  this  only, — ^Whether 
)  was  a  definite  agreement  accepted  as  to  what  should  be 
rahie  in  case  of  after  litigation  ?  That  is  not  the  object, 
is  not  the  meaning,  of  the  document  in  question.     It  is 

1  to  my  mind  that  this  is  just  an  attempt  at  an  agreement 
and  out  between  the  insured  and  the  insurers  to  settle  the 
.  *'  I  will  take  this  and  be  done  with  it,  and  pay  whatever 
nae  you  have  already  incurred,  and  we  shall  have  an  end  of 
dispute."  I  should  say  that  in  the  case  of  such  a  document 
ttompted  agreement  as  this,  it  would  be  absolutely  necessary 
( the  condition  should  be  inserted  that  '*  this  is  not  to  pre- 
ce  my  contesting  the  validity  of  your  claim.*'  I  think  that 
lid  be  necessary  to  be  inserted  as  a  condition,  and  where  it 
Qt  inserted  as  a  condition,  I  must  look  on  it  as  just  an 
9Kfi  on  the  p«rt  of  the  insured  and  insurers  to  settle  out 
out  tbe  whole  omo. 


Lord  Nbave?. — I  am  entirely  of  the  same  opinion.  The 
point  raised  is.  What  is  the  meaning  of  the  letter  of  30th  De- 
cember 1871  ?  The  one  pirty  says  it  wjis  a  proposal  for  a  total 
settlement  out  and  out ;  the  other  says  it  wa?  a  reservation  of 
the  full  right  on  the  part  of  the  Iu3urance  C  >mp%uy  to  resist 
the  claim  on  its  merito,  with  a  mutual  agreement  between  the 
insured  and  the  oflSse  that  the  amount  of  the  claim  should  then 
be  fixed,  in  the  event  of  success,  at  £300,  neither  mire  nor  less. 
Now,  in  the  first  place,  I  think  that  is  a  very  special  claim, — % 
claim  that  is  not  a  total  compromise,  but  a  partial  settlemsnt, 
and  a  reservation  of  other  things.  I  agree  with  Lord  Biuholms 
that  it  ought  to  have  bsen  explicitly  stated  that  that  was  in- 
tended if  it  was  truly  meant.  But,  apart  from  that, 
what  is  the  cDnduct  of  the  parties  ?  After  this  alleged  settle- 
ment on  30th  December  1871,  this  action  was  brought  in  Fdb- 
ruary  187*2,  concluding  for  the  loss,  raising  the  '][ue3tion  on  the 
merits,  and  specially  concluding  for  £8  40,  with  interest  from 
1st  January  1872,  and  referring  to  a  claim  of  the  sama  amount 
that  had  been  lodged  with  the  Insurance  Office  on  7th  February, 
nearly  three  weeks  before.  Now,  when  that  claim  for  £SiO 
was  sent  in,  if  the  Insurance  Company  bonafi'U  believed  that 
they  held  an  agreement  that  the  utmost  amount  in  the  case  of  suc- 
cess was  to  be  £500,  and  still  more  when,  in  the  end  of  February, 
an  action  is  brought  for  £340,  why  did  it  not  occur  to  the  In- 
surance Company  to  say,  This  is  a  gross  breach  of  faith  and 
breach  of  bargain?  This  matter  is  settled  between  us;  it  is 
not  in  dispute ;  the  question  of  general  liability  under  the  policy 
is  in  dispute,  but  the  sum  was  settled,  and  you  are  acting 
wrongfully,  and  in  bad  faith,  to  claim  £840  ?  A  special  plea 
in  defence  ought  to  have  been  stated  to  that  effect — and  I 
venture  to  say  would  have  been  stated — if  it  had  been  believed 
to  be  true.  But  nothing  of  the  kind  is  done,  and  the  parties 
go  to  proof  without  any  allegation  being  made  as  to  this  so 
called  agreement.  Looking  at  the  conduct  of  the  parties,  I 
think  it  conclusively  shows  that  this  was  only  a  proposal  for  a 
settlement  out  and  out,  and  it  not  having  been  accepted,  the 
pursuers  were  at  liberty  to  claim  as  they  did. 

That  being  so  I  think  there  can  be  no  doubt  that  the  pur- 
suers have  proved  enough  to  support  their  case.  As  to  the 
salvages,  where  there  is  only  a  partial  loss  the  insured  retains 
what  he  had,  but  as  it  is  diminished  in  value  he  is  entitled  to 
get  what  will  put  him  in  his  former  position,  up  to  the  amount 
insured.  I  have  only  further  to  remark,  that  the  validity  of 
the  claim  as  to  its  extent  is  supported  by  the  view  that  this 
was  a  proposal  to  settle  the  matter  out  and  out ;  because  if 
there  was  this  question  of  irritancy  hanging  over  the  parties,  it 
may  be  fairly  presumed  that  they  were  willing,  as  in  a  com- 
promise, to  give  up  part  of  their  just  claims  ;  showing  that  their 
just  claim  was  not  £500,  if  they  were  right  on  the  merite,  but 
something  more. 

The  Court  pronounced  tbe  following  interlocutor  : — 
**  Recall  the  interlocutor  complained  of,  and  decern  against 
the  defenders  in  terms  of  the  conclusions  of  the  summons: 
Find  the  pursuers  entitled  to  expenses,  and  remit,**  eta 

Act.  Solicitor-General  (Clark,  Q.C).,  R.  V.  Campbell,  Read- 
man  ;  T.  F.  Weir,  S.S.C.  Agent.— AlL  Millar,  Q.C.,  Mackintosh  ; 
Philip,  Laing,  and  Monro,  W.S.  Agents. — R.  CUrk,  D.o. 


January  14,  1873. 

first  division. 

Kimball  and  Morton,  Appellants^  v.  Thi  Singer 

Manufacturinq  Company,  Respondents. 

Trade  Marh^Maker^a  Name — Where  the  name  of  a  manufac- 
turer of  an  article  has  been  used  during  a  series  of  years  ex- 
clusively by  him  or  those  in  his  right  as  descriptive  of  the 
article  so  manufactured,  and  as  distinguishing  it  from  all 
others,  and  has  obtained  an  exdnsive  meaning  in  the  trade 
as  signifying  the  articles  produced  by  him  or  them — Held^ 
that  though  there  is  no  patent,  and  other  parties  are  therefore 
entitled  to  manufacture  identically  the  same  article,  they  are 
not  entitled  to  sell  it  under  the  same  name,  but  that  a  maJier's 
name  so  used  and  appropriated  is  just  aa  good  a  trade  mark, 
and  one  aa  exclusively  and  efffctually  appropriated  by  him 
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as  if  it  were  a  trade  mark  not  coiiBisting  of  a  word  at  all,  but 
of  some  particular  deWce  in  drawing. 
ProeeM — Interdict — CompfUncy — HM  that  reasonable  appre- 
hension of  injury  from  the  proceedings  complained  of  is  suffi- 
cient 'ground  for  an  application  for  interdict,  and  that  it  is 
not  necessary  tiy  prove  actual  injury  sustained. 

The  Siager  Manufacturing  Company  of  New  York  pre- 
sented H  petition  in  the  Sheriff-court  of  Lanarkshire 
against  Messrs.  Kimball  and  Morton,  sewing-machine 
makers  in  Glasgow,  in  the  following  terms  : — 

'*The  Singer  Company  have  carrier]  on  business  as  sewing 
machine  makers  for  many  years,  at  least  since  the  year  186:^, 
and  have  sold  their  machines  as  Singer  sewing  machines,  and 
the  said  machines  are  universally  ami  exclusively  known  in  the 
market  as  Singer  sewing  machines,  and  under  that  name  are 
extensively  sold  and  of  great  repute. 

"  That  the  resi)ondents  have  recently  commenced  to  manufac- 
ture and  sell,  and  are  a<lvertising  and  offering  for  sale,  machines 
not  manufactured  by  the  said  Singer  Manufacturing  Company 
as  'Singers,'  'Singer  Machines,*  or  Singer  sewing  machines,  with 
the  object  and  effect  of  leading  and  inducing  the  public  to 
believe  that  the  said  machines  are  manufactured  by  the  said 
company,  all  to  the  loss,  injury  and  damage  of  the  petitioners. 

"May  it  therefore  please  your  Lordship  to  grant  interdict 
against  the  res[>ondentd,  Kimball  and  Morton,  selling,  otTeriug, 
or  ex()Osing  or  advertising  for  sale,  the  said  sewing  machines 
not  manufactured  by  the  Singer  Manufacturing  Company,  as 
Singers,  Singer  machines,  or  Singer  sewing  macliines,  or  by  any 
other  name  similar  or  only  colourably  different  from  the  name  of 
the  petitioners'  machines  ;  and  to  find  the  respondents  liable  in 
expenses  of  process,  and  decern  for  the  same  ;  and  further,  and 
pending  any  discussion  or  proceedings  to  follow  hereon,  to  grant 
intenlict  in  the  terms  above  craved  wi  interim  ;  or  to  do  other- 
wise in  the  premises  as  to  your  Lordshijis  shall  seem  fit,"  etc 

Messrs.  Kimball  and  Morton  in  their  defence  pleaded, 
first,  want  of  title,  and  then  irrelevancy,  and  stated — 

**  For  twenty  years  or  thereby,  prior  to  this  date,  various 
parties  in  Great  Britain  and  elsewhere  had  manufactured  and 
sold  sewing  machines  on  various  principles,  and  among  others 
on  what  was  known  or  described  as  the  '  Singer  principle,'  and 
for  that  or  its  application  no  jiatent  existed  applicable  to  Great 
Britain.  That  for  four  or  thereby  years  the  defenders  had  done 
so  in  Glasgow  and  Dundee.  That  they  never  advertised  or  re- 
presented their  machines  as  the  pursuers'  machines,  or  as  made 
or  sold  by  the  pursuers.  That  the  only  advertisement  which 
the  defenders  recollect  of  issuing  was  one  of  which  a  copy  ap- 
pearc<l  in  the  Dundee  Advertiser  of  22d  April  1870,  a  copy  of 
which  pai)er  was  produced ;  but  many  people  advertise<l 
machines  made  by  the  defendeni,  and  sold  to  these  people  by 
the  defenders  in  various  ways.  With  these  advertisers  or  their 
proceedings  the  defenders  hiul  nothing  to  do.  They  had  no  control 
over  them,  and  these  advertisers  were  not  agents  or  representa- 
tives of  or  for  the  defenders.  The  defenders  do  not  pay  these  imrties 
salaries  or  commissions  or  outlays.  The  pursuers  use  a  trade  mark 
as  shown  on  the  ticket  or  plate  herewith  produced.  The  de- 
fenders never  did,  and  never  used  the  pursuers'  trade  mark,  or 
any  colourable  representation  thereof.  On  all  the  machines 
made  by  defenders  their  name  appeared." 

The  Sheriff-substitute  (Galbraith),  after  a  full  proof, 
granted  interdict  as  craved. 

Messrs.  Kimball  and  Morton  appealed  to  the  Sheriff 
(Glassford  BelH,  who  adhered  to  the  decision  of  his  Sub- 
stitute, in  the  following  interlocutor  and  note,  which  state 
the  result  of  the  proof: — 

'*Ol(Mgow,  4th  June  1872. — Having  heard  counsel  for  both 
parties  on  the  defenders*  appeal,  and  made  avizandum  with  the 
proof,  productions,  and  whole  process,  finds  that  the  question 
at  issue  substantially  is,  whether  the  pursuers  are  entitled  to 
be  protected  in  the  exclusive  use  of  the  word  *  Singer'  as  a 
tra«le-mark,  designating  a  particular  description  of  sewing  i 
machine  made  and  sold  by  them,  or  whether  the  defenders, 
being  admittedly  entitled  to  make  and  sell  sewing-machines  of  the 
ifMne  description  as  the  *  Singer,'  are  at  liberty  to  offer  such  j 


machines  to  the   public  as  '  Singer '  sewing  machines,  nan. 

factnred  by  the  defenders  themaelvee  :  Flnda  that  the  indindnl 

])nrsner,  Isaac  Memitt  Singer,  who  is  a  partner  of  the  pnnaoi/ 

company,  seems  to  have  been  the  inventor,  about  twenty  pm 

ago,  of  the  machine  called  the  *  Singer,  '  and  to  have  mt  il 

,  into  the  market  from  the  first  aa  the  *  Singer.*:  Finds  that  tb 

pursuers,  the  Singer  Manafactoring  CompMiy,  of  Nev  Tnk, 

have  been  in  existence  sinoe  1863,  and  no  other  maken  of  rv- 

ing  machines  gave  out  to  the  public  that  they  made  '  Siqgv' 

i  sewing  machines  till  the  defenders  did  so  in  March  1870,  aoea 

after  which  the  present  action  of  intenlict  was  raised  iguak 

'  them  :  Finds  that  the  machine  aold  by  the  porsaen  ai  ihi 

'  Singer '  was  never  patented  either  in  this  coaetry  or  Aw- 

;  rica,  but  certain  principles  or  prooesses  which  were  ^iplicd  it 

the  construction  of  the  machine    were  patented  in  Amen^ 

and  these  patents  have  all  expired :  Finda  that  the  poma^ 

*  Singer '  machine  has  not  been  always  the  same  in  constmctioi, 

but  has  been  improved  from  time  to  time,  and  has  obtained  adk 

reputation  that  they  now  dis|>ose  of  aboat   180,000  annully: 

Finds  that  the  defenders,  prior  to  March  1870,  introdneed  t 

sewing  machine  of  similar  construction  to  the  '  Singer,'  wtiA 

they  sold  as  the  *Lion  ;'  but  finding  that  it  did  notsaceeedn- 

der  that  name,  they  then  announced  that  they  made  and  mH 

the  *  Singer ':  Finds  that  it  is  in  evidence  that  various  psrtia 

believed  that  no  'Singer'  machine  was  made  except  bytli 

pursuers,  and  that  when  they  bought  a  '  Singer '  they  took  il 

for  grante<l  that  it  was  the  pursuers'  manafactnre,  nndentuditf 

in  the  wonls  of  one  of  the  witnesses,  that,  *  the  name  "Simr^ 

was  used  to  signify  the  manu&u^urer  and  not  the  mackm': 

Finds  that  there  is  no  averment  in  the  Record  that  the  inumm 

had  made  any  unfair  or  fraudulent  representation  regarding  th 

sewing  machines  sold  by  them  calculated  to  mislead  the  pSHk, 

and  so  to  bar  the  pursuers'  title  to  complain  of  any  isfri^ 

ment  of  their  right ;  but  finds  that  even  if  the  objectics  wm 

open,  which  at  the  debate  before  the  SheriflT  it  was  coataM 

to  be,  there  is  no  evidence  of  any  such  unfair  dealing  bffti 

pursuers  :  Finds,  in  point  of  law,  that  the  name  of  the  ■»■ 

facturer  of  a  particnlar  article,  if  the  name  be  ab  initio  attifW 

to  the  article  with  the  view  of  distinguishing  it  from  all  oAo^ 

and  if  for  a  succession  of  years  it  be  sold  exdoaively  bj  ^ 

manufacturer,  or  parties  in  his  right,  under  that  nami^  bujW 

come  property  as  a  trade  mark,  and  though  third  parties  ntfki 

entitled  to  manufacture  and  sell  the  same  article^  tbeyiRHt 

entitled  to  do  so  under  the  said  name,  seeing  that  they  vy 

thereby  mislead  the  public,  and  this  is  a/artiori  the  cMe  ska 

the  person  using  the  name  of  the  original  manufactorer  ii  )» 

self  of  a  different  name  :  Finds  that,  in  the  whole  circaiiistMM 

of  the  present  case,  the  pursuers  have  such  property  in  the  ■■* 

*  Singer,'  and  are  entitled  to  the  interdict  craved :    Thenfa^ 

and  under  reference  to  the  annexed  note,  dismisses  the  i|9>il 

and  adheres  to  the  interlocutor  appealed  against^  with  thissdJaM^ 

that  the  preliminary  plea  formerly  reserved  as  running  intDtb 

merits,  and  which  by  implication  has  been  repelled  bytheSko^ 

Substitute  is  hereby  expressly  repelled,  and  decema 

"  Note. — It  is  not  very  easy  to  distinguish  this  case  AmM 
of  Wotherspoon  and  Co.  v.  Currie  and  Co.  decided  intUiOMit 
in  February  1870,  or  from  the  recent  case  of  Wothersptius  H"a<t 
Currie,  decided  in  the  House  of  Lords  on  19th  April  bit    \a 
both  of  these  cases  it  was  the  use  of  the  name  of  a  platt  |Cla» 
field)  by  a  rival  maker  of  starch  that  was  interdicted,  snd  I 
the  interdict  is  sought  against  the  use  by  the  defeodcn  fit     -^ 
name  of  a  person  as  descriptive  of  a  sewing  machine  i    "^ 
the  pursuers,  and  by  which  it  has  always  been 
In  the  former  cases  the  starch  was  actually  made  at  Gb 
by  the  defenders,  who  had  premises  there,  but  this  ^ 
not  to  be  sufficient,  for,  in  the  words  of  Lord  Westbaiy* 
antecedent  to  the  operations  of  the  defendant  the  woid  * 
field  "  had  acquired  a  secondary  signification  or  meaning  ia 
nexion  with  a  particular  manufacturer ;  and,  in  sbortk  I 
come  a  trade  denomination  of  the  starch  made  by  the  p  . 

The  wortl "  Glenfield,"  therefore,  as  a  denomination  of  sttfct^      ^  JT 
become  the  pro])erty  of  the  plaintiff.     It  was  his  right  m^**"'*^ 
in  connexion  with  starch,  and  the  question  was»  Had  th^^^  J 
perty  been  invaded  by  the  defendants?*   Here^  in  likei 
the  word  *  Singer,'  long  before  the  operations  of  the  deic^^  g  £ 
had  acquire<l  a  signification  in  eonnexion  with  paiticahrB*'T#  ^ 
Factiirers,  viz.,  the  pursuers,  and  the  wordy  thenfoiSi"     g^ 
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denomination  of  a  sewing  machine,  had  become  their  property. 
In  the  case  of  Burgess,  3  De  Gex,  Mac.  and  G.,  p.  896,  it  was 
remarked  on  the  bench  that,  *  where  a  person  is  selling  goods 
under  a  particular  name,  and  another  person  not  having  that 
name  is  using  it,  it  may  be  presumed  that  he  so  uses  it  to  re- 
present the  goods  sold  by  himself  as  the  goods  of  the  person 
I      iHiose  name  he  uses.*     It  was  ingeniously  argued  here  for  the 
:      defenders,  that  as  there  were  no  patent  rights  involved,  there 
c      WB8  nothing  to  prevent  any   one   making  a  'Singer'   sewing 
i'_      snachine,  and  selling  it  under  that  name.     But  whilst  the  first 
s      portion  of  this  proposition  may  be  true,  the  second  is  fallacious. 
-      The  defenders  may,  no  doubt,  make  sewing  machines  as  similar 
r      to  the  *  Singer '  as  possible,  but  they  are  not  entitled  to  sell 
I      ihem  as  *  Singers,'  because,  so  far  from  that  ever  having  been  a 
I      iiAine  aniversally  acknowledged  as  generic  in  the  trade,  it  is,  on 
;:■      tile  contrary,  a  name  which  has  all  along  been  appropriated  by 
2-     tha  pursuers,  and  which  the  public  has  been  taught  to  associate 
•»     ezdoaively  with  theoL     On  this  ground  injunctions  have  been 
.-..     pMBed  in  England  against  persons  selling  pills  as  HoUoway's, 
.^y    (Beavan's  Reports,  vol.   53,  p.  209),  or  blacking   as  Day  and 
J     Martin's  (Tudor's  Leading  Cases,  p.  482),  even  although  they 
^    w«re  so  sold  by  a  bona  fide  Holloway  or  Day  and  Martin,  but 
^    aot  the  omginiJ  vendors,  whose  pills  and  blacking  had  acquired 
^,*  a  celebrity  under  their  names.     The  simple  rule  is,  that  a  trader 
J'    wlio,  in  ordinary  circumstances,  might  be  quite  entitled  to  use 
I]     A   piirticular  mark    or  name,  cannot  be  allowed  to  adopt  it  if 
^     that  wonld  cause  the  goods  to  bear  the  same  name  that  has 
already  been  appropriated  by  a  rival  trader,  and  which  bad  not 
been  in  general  use  previously,  or  was  a  term  of  such  common 
application  as  to  be  patent  to  all.     The  distinction,   indeed, 
hinges  on  this  last  consideration.     In  the  Scotch  case  of  Robert 
Wotherspoon  and  Co.  v.  Gray  and  Co.,  November  10,   1863, 
it  was  held  that  the  pursuers  were  not  entitled  to  an  interdict 
a^unitthe  defenders    using  wrappers    having  on   them    the 
viard%  *  Gray  and  Co. 's  Victoria  Lozenges,'  merely  because  the 
vnmifln  had  previously  been  in  the  habit  of  selling  lozenges 
la  wrappers    having    the    words    *  Wotherspoon     and  Co.'s 
Victoria  Lozenges.'     The  Court  thought  that  as  it  was  quite  a 
common  tiling  to  apply  the  name  '  Victoria '  to  all  sorts  of  goods, 
■ooh  as  shawls,  perfumery,  and  fancy  articles,  the  first  applica- 
tion of  the  name  to  an  article  well  known  in  the  trade  gave  no 
azdoflive  right  to  the  party  using  it,  and  that  Gray  and  Co.'s 
Tictoria   Lozenges    would   never   be    mistaken  for  those    of 
Votherspoon  and  Company.     But  it  is  clear  that  the  word 
'Singer'  is  of  a  much  less  broad  and  generic  character,  and  was 
Bover  applied  to  distinguish  any  article  of  commerce  till  the 
pursuer  applied  it  to  a  sewing  machine,  and  all  the  concomi- 
:        tant  circumstances  are  unfavourable  to  the  defenders.     Whether 
Ihe  judgment  of  Vice-Chancellor  James  in  Wheeler  and  Wilson, 
Iff  erred  to  in  the  note  to  the  SheriflTs  interlocutor  of  14th  June 
1870,  is  now  to  be  regarded  as  a  sound  authority,  or  not,  it  is 
•rident  upon  the  proof  which  has  been  led  here,  that  the  cir- 
conutances  of  the  two  cases  are  not  the  same,  and  that  the 
ratio  decidendi  given  by  the   Vice-Chancellor,  that  the  name 
^  .'     'Wheeler  and  Wilson  'had  come  merely  tosignifyathing  manufac* 
•^       tared  according  to  the  principle  of  a  p  irticular  patent,  would  not 
\       HfP^J  here.     &sides,  it  must  be  confessed  that  the  judgment 
'    T!  'fif^^od  deal  weakened  as  an  authority,  when  we  find  that 
■  j^  nine  learned  Judge  refused  the  interdict  in  Wotherspoon  v. 
^^'^^  which  upon  appeal  was  granted  without  hesitation  by 
*°®  House  of  Lords.     Neither  is  the  judgment  very  reconcil- 
•We  with  that  of  Millington  v.  Fox,  Tudor's  Leading  Cases,  p. 
Jrj  •  "^here,  although  it  was  proved  that  the  terms  *  Crowley  * 


tad 
*«ioreI' 


'Orowiey  Middleton'  were  generally  used  as   descriptive 
{y  of  particular  qualities  of  steel,  their  use  by  the  defendant 


^^^r\  ^^terdicted  at  the  instance  of  a  plaintiff  who  had  always 
jJrjT^  "tlie  words  on  his  trade  mark  In  short,  the  following 
j_^**^ce  of  the  Lord  Chancellor  in  the  well-known  case  of  Seixo, 
tli«^^^  1866,  1  Chancery  Appeals,  p.  192,  seems  to  embody 


£j^^"-'«mence  of  the  law  on  the  subject : — *  If  the  goods  of  a  manu- 

^^^'^^^r  have  from  the  mark  or  device  he  has  used  become 

^*^^"  U  ia  the  market  by  a  particular  name,  I  think  that  the 

^t^ti^u  \^j  ^  rival  trader  of  any  marfe  which  will  cause  his 

^^^^  to  bear  the  same  name  in  the  market  may  be  as  much  a 

,  ^^tiou  of  the  rights  of  that  rival  as  the  actual  copy  of  his 

A«^^^'    Now,  the  ponners'  trade  mark,  as  may  be  seen  on 

^l^%  Z8/37  and  varioos  other  productions,  describes  them  as 


the  *  Singer  Manufacturing  Company,'  and  what  the  defenders 
have  done  is  to  announce  that  they  are  as  much  a  '  Singer ' 
Manufacturing  Company  as  the  pursuers,  and  that  they 
supply,  not  the  'lion,'  or  any  other  sewing  machine  made 
on  the  same  principle  as  the  'Singer,'  but  identical 
'Singers.'  This,  in  the  first  place,  does  not  seem  upon 
the  proof  to  be  correct,  for  at  least  the  materials  used  are 
frequently  different ;  but  in  the  next  place,  if  Currie  was  not 
allowed  to  announce  that  he  sold  Glenfield  starch,  though  it 
was  actually  made  at  Glenfield,  because  another  party  had 
previously  appropriated  the  name,  why  should  the  defenders, 
who  have  no  connexion  with  any  person  or  place  of  the  name 
of  'Singer,'  be  allowed  to  neutralize  the  pursuer's  trade-mark, 
and  lead  the  unwary  into  the  belief  that  they  might  purchase 
from  them  a  machine  with  which  no  other  name  but  that  of 
the  pursuers  was  ever  before  connected,  and  which  they  might 
naturally  suppose  was  made  by  them  ?  It  is  not  enough,  that 
the  defenders  simultaneously  publish  that  their  '  Singers '  are 
made  by  themselves ;  so  did  Currie  and  Company,  regarding 
the  starch.  In  point  of  fact,  they  have  not '  Singer '  machines 
to  sell,  any  more  than  they  have  Holloway's  pills,  or  Day 
and  Martin's  blacking ;  they  have  only  Kimball  and  Morton's, 
and  they  cannot  be  allowed  to  sail  with  them  under  the  pur- 
suers' colours. 

"In  Mr.  Upton's  valuable  treatise  on  the  Law  of  Trade- 
marks will  be  found  a  succinct  digest  and  review  of  nearly  all 
the  authorities  on  the  subject,  English  and  American,  and  as 
the  result  of  the  whole,  the  author  lays  down  the  following  pro- 
position as  law,  which  appears  to  be  entirely  applicable  to  the 
present  case : — '  That  the  honest,  skilful,  and  industrious  manu- 
facturer, or  enterprising  merchant,  who  has  produced  or  brought 
into  the  market  an  article  of  use  or  consumption  that  has  found 
favour  with  the  public,  and  who,  by  affixing  to  it  some  name, 
mark,  device,  orsymbol,  which  serves  to  designate  it  as  his,  and  to 
distinguish  it  from  all  others,  has  furnishe<l  his  individual 
guaranty  and  assurance  of  the  quality  and  integrity  of  his  manu- 
facture, shall  receive  the  just  reward  of  his  honesty,  skill, 
industry,  or  enterprise,  and  shall,  in  no  manner,  and  to  no 
extent,  be  deprived  of  the  same  by  another  who,  to  that  end, 
apj)ropriates  and  applies  to  his  productions  the  same  or  a  colour- 
able imitation  of  the  same  name,  mark,  device,  or  symbol,  so 
that  the  public  are  or  may  be  deceived  or  misled  into  the- 
purchase  of  the  productions  of  the  one  supposing  them  to  be 
those  of  the  other.'" 

The  respondents  then  appealed  to  the  Court  of  Session, 
and  argued — 

The  question  here  was  whether  the  ^  Singer  Manufacturing 
Company  "  had  acquired  such  a  right  to  the  word  "  Singer " 
that  they  alone  could  use  it  ?  The  propositions  contended  for 
on  behalf  of  the  appellants,  Kimball  and  Morton,  as  necessary 
to  be  established  before  such  an  interdict  as  was  here  praye<l 
for  could  be  granted  were — (1.)  Before  au79r(2cou]d  be  claimed 
as  a  trade  mark  the  claimant  must  prove  that  he  had  adopted 
the  word  when  it  was  not  publici  jurit  applicable  to  the  article 
manufactured  generally.  It  must  have  been  used  to  distinguish 
his  article  from  all  others,  and  not  already  have  become  de- 
scriptive of  a  particular  kind  of  ware.  (2.)  The  claimant  must 
also  prove  that  the  name  which  he  has  adopted  and  used  as  a 
trade-mark  was  use<l  to  identify  his  manufacture,  and  to  de- 
scribe its  quality.  The  word  so  used  must  not  be  a  word  which 
merely  named  the  article  manufactured.  No  manufacturer  was 
entitled  to  take  the  name  of  an  inventor  as  a  trade-mark,  as 
that  was  the  name  of  the  invented  article  itself.  (3.)  No  one 
was  entitled  to  claim  in  a  court  of  law  the  exclusive  right  to 
the  name  of  an  article  as  a  trade-mark  if  in  proceedings  in  con- 
nexion with  that  article  he  had  been  fraudulent  by  misrepre- 
sentations to  the  public, — as  had  happened  in  this  case,  where 
it  had  been  advertised  that  this  style  of  machine  had  been 
"  patented,"  whereas  it  never  had  been  so,  at  all  events  in  this 
country.  No  court  of  law  would  interfere  when  fraudulent 
representations  were  the  only  basis  of  the  petitioners'  claim. 
Long  before  the  "  Singer  Manufacturing  Company  "  came  into 
existence  the  name  "Singer"  was  well  known  as  the  name 
of  a  species  of  sewing  machine — constructed  noon  a  certain 
principle — and  not  aa  the  manufacture  of  any  maker  in 
particular.      The  name  waa  only  used  in  that  aenae  here, 
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M  descriptive  of  the  mechanical  conatmction  of  the  machine. 
This  was  exactly  the  same  case  as  though,  after  the  expiry 
of  the  patent,  a  gunmaker  were  to  manufacture  "Henry 
Rifles."  Any  one  might  do  that ;  the  name  **  Henry  "  meant 
the  peculiar  rifliog  invented  and  patented  hy  Mr.  Henry. 
It  made  no  difference  that  Mr.  Henry  alone  manufactured  tliem 
— the  moment  his  patent  expired  any  one  could  make  them,  and 
the  name  "  Henry  **  was  public  property  as  the  name  of  the 
article.  So  here  "  Singer ''  meant  a  machine  on  the  well  known 
**  Singer  principle."  In  other  cases  about  trade- marks,  what 
was  objected  to  was  that  the  stamp  on  the  articles  manufactured 
had  been  copied.  Hero  all  that  was  claimed  was  the  right  to 
use  the  name  "  Singer  "  as  showing  the  constniction,  not  the 
manufacturers  of  the  machine.  When  the  right  of  making  an 
article  exclusively  was  lost,  the  right  to  the  name  was  lost  too. 
All  that  Messrs.  Kimball  and  Morton  wanted  was  to  use  the 
word  **  Singer  '*  as  the  name  of  a  machine,  not  as  an  adjective. 
Argued  for  the  **  Singer  Manufiicturing  Company  " — 
The  machines  manufactured  by  this  company  were  superior 
in  finish  and  material  to  those  of  other  manufacturers.  Every 
new  improvement  was  adopted  and  incorporated,  and  the  con- 
fidence of  the  public  had  been  gained  for  the  machines  which 
bore  the  name  of  '*  Singer."  **  Singer  "  meant  machines  manu- 
factured by  this  company,  not  merely  machines  constructed  on  a 
certain  principle.  The  name  '*  Singer"  in  the  trade  meant  the 
manufacture  of  the  Singer  Company.  If  a  **  Singer  ", machine 
were  ordered  from  a  sewing  machine  agent  it  would  be  a  breach 
of  contract  on  the  agent's  part  to  send  any  machine  except  one 
manufactured  by  the  Singer  Company. 

Authorities  cited : — 

Wotherspoon  v,  Currie,  19th  April  1872,  Law  Reports,  (H. 
of  L.)  part  3,  curt.  vol. ;  Wheeler  and  Wilson,  Nov.  1869,  29 
L.  J.  (Chanc),  36;  Ford  p.  Foster,  Ilth  June  1872,  7  Law 
Reports  (Chanc.  App.),  611,  Upton  on  Trade-marks,  p.  87  ; 
Careham  v.  Jones,  23d  June  1813,  2  Vcs.  and  B.  218;  Sykes 
V.  Sykes,  1824,  3  Bam.  and  Cress.  541 ;  Edelstone  v.  Edel- 
stone,  1  Jones  and  Smith,  185,  and  cases  cited  by  the  Sheriff 
in  his  note. 

At  advising — 

Lord  President. — ^The  application  for  interdict  in  the 
Sheriff-court  here,  presented  by  the  Singer  ^lanufacturing 
Company  of  New  York,  was  based  upon  two  averments  in 
point  of  fact.  The  first  was  that  that  company  since  the  year 
1863  have  sold  their  machines  as  Singer  sewing-machines,  and 
the  said  machines  are  universally  and  exclusively  known  in  the 
market  as  Singer  sewing-machines,  and  under  that  name  are 
extensively  sold  and  of  great  repute.  The  second  averment  is 
that  the  respondents,  Messrs.  Kimball  and  Morton,  have 
recently  commenced  to  manufacture  and  sell,  and  are  advertis- 
ing and  offering  for  sale,  machines  not  manufactured  by  the 
Singer  Manufacturing  Company,  as  "Singers,"  Singer  Machines," 
or  **  Singer  Sewing-Machines,"  with  the  object  and  effect  of 
leading  and  inducing  the  public  to  believe  that  the  said 
machines  are  manufactured  by  the  said  company.  Now,  if  these 
averments  are  well  founded  in  point  of  fact,  I  do  not  entertain 
any  doubt  at  all  that  the  petitioners  are  entitled  to  the  remedy 
sought  The  term  **  Singer,"  like  any  other  word  in  the 
English  language,  may  in  a  particular  trade  have  a  certain  de- 
finite meaning  attached  to  it  in  such  a  way  that  it  becomes  in  a 
certain  sense  the  property  of  a  particular  individual  or  com- 
pany in  that  trade,  or,  in  other  words,  become  the  trade  mark 
of  that  individual  or  company ;  and  if  the  evidence  of  that  ap- 
propriation of  the  name  to  designate  the  manufacture  of  a  par- 
ticidar  manufacturer  is  clearly  made  out,  it  is  just  as  good  a 
trade  mark,  and  one  as  exclusively  and  effectually  appropriated 
by  him,  as  if  it  were  a  trade  mark  not  consisting  of  a  word  at 
all,  but  of  some  particular  device  in  drawing.  We  had  not 
▼ery  long  ago  in  this  Court  a  case  which  illustrated  very  well 
the  general  rule  as  applicable  to  trade  marks — the  case  of  Dixon 
V,  Jackson,  in  which  Mr.  Dixon  of  Govan,  or  rather  his  trus- 
tees, complained  that  whereas  a  certain  quality  of  their  iron 
was  always  marked  *'  Govan  "  with  a  star,  another  trader  had 
recently  marked  his  iron  with  the  name  of  the  place  where  it 
was  manufactured  and  a  star  added,  and  they  complained  of 
his  use  of  the  star  as  an  innovation  of  their  trade  mark.  That 
case  did  not  come  to  ultimate  judgment,  but  it  was  very  seri- 


ously considered  upon  the  question  of  interim  intenlict,  tad  ii 
that  case  the  C-ourt  granted  an  interim  interdict  upon  the  graad 
that  there  was  a  prima  facie  case  of  innovation  of  a  trade  taaA, 
leaving  it  to  be  established  upon  the  passing  of  the  note  tbfc 
the  star  had  been  so  appropriated  by  Mr.  Dixon  of  Goran,  ai  to 
excluHively  represent  his  peculiar  make  of  iron  as  dirtiogniiM 
in  the  tnule  from  any  other.     But  whether  it  be  a  star  or  aaj 
other  device,  or  a  name,  as  in  the  present  case,  the  resnU  ii 
the   same.      If    it  be  exclusively  appropriated  for  a  serisi  <4 
years,  and  has  obtained  a  certain   exclasive   meaning  in  tlie 
trade,  as  signifying  the  goods  or  the  productions  of  a  parfcicQlar 
manufacturer,  then  it  is  his  property  as  a  trade  maik,  and  m 
one  else  is  entitled  to  use  it.    Now,  it^appears  to  me  that  for  & 
series  of  years,  and  certainly  I  think 'back  to  the  year  1863,  u 
averred  in  the  petition,  everybody  in  the  trade  has  understood 
that  a  Singer  machine  or  a  Singer  sewing-machine  is  a  seviog- 
machine  manufactured  by  the  Singer  Manufacturing  Compaay. 
I  think  that  is  the  fair  result  of  the  evidence.       It  has  hanDj 
been  denied  that  for  that  i)eriod  the  fact  has  been  so.     Batthea 
reference  is  made  to  an  earlier  period  in  the  history  of  the  ue 
of    this  word,   as  showing  that  the   meaning   thos  acqiured 
by  the  word  Singer  arose  from  false  representations  made  fay 
I  Mr.  Singer,  and  afterwards  by  the  Singer  Mannfactming  Coo- 
'  pany,  or  some   other  company  that  preceded  them,  as  to  tk 
right  of  Mr.  Singer  as  having  a  patent  or  patents  which eoabied 
him,  for  a  time  at  least,  exclusively  to  ^manufacture  what  «■ 
called  the  Singer  machine.     Now,  no  'doubt  at  one  time  Hr. 
Isaac  Singer,  who  a])pears  to  be  still  a  x>artner  of  this  compai^, 
so  far  back  as  1852,  was  under  the  impression  that  he  had  audi 
an  original  invention,  and  he  expected  to  obtain  a  patent  for  d; 
but  in  that  he  was  disappointed.    It  tamed  out  that  the  stni^ 
needle  with  vertical  action,  which  he  conceived  to  be  a  nonltf 
invented   by  himself,  had  been  anticipated  in  other  sewi^ 
machines,  and  the  consequence  was  that  h.o  did  not  ohtsii  i 
patent  for  that     It  appears,  however,  that  he  went  on  to  mm- 
f acture  the  article  which  he  thought  originally  was  an  invBotioi 
of  his  own,  and  that  in  the  course  of  that  manafactare  ke 
effected  various  improvements  on  it,  for  some  of  the  detaili  d 
which  he  did  succeed  in  obtaining  patents.     But  I  am  sot  ]■»• 
pared  to  say  that  there  is  any  evidence  in  this  case  to  ihov 
that  either  Mr.  Singer  or  any  person  associated  with  hin  ii 
business  committed  any  fraud  in  the  way  of  holding  oot  to  tfai 
public  that  they  held  patents  which  they  did  not  hold.    Idt 
not  think  there  is  sufficient  evidence  of  that,  or  that  the  bm  flf 
the  word  Singer,  as  applicable  to  machines  made  by  him  od 
his  company,  was  caused   by  their  false   repreeentationi  d 
patent  rights  belonging  to  him.     On  the  contrary,  it  nikr 
appears  to  mo  that  Uie  use  of  the  name  grew  up  and  matand 
just  in  consequence  of  Mr.  Singer  and  those  connected  wtt 
him  in  business  having  constantly  gone  on  making  this  kisdW 
machine  which  he  thought  originally  was  a  novelty,  sad  is- 
proving  it  in  every  kind  of  way  that  occurred  to  them  is  tk   m^- 
progress  of  their  business.     It  was  in  that  way,  I  apprrtM 
that  the  name  "  Singer  *'  came  to  have  what  is  now  iti  tttk 
blished  meaning,  and  I  cannot  see  that  there  is  anything  in  tki 
history  of  that  appropriation  of  the  name  to  pn^vent  the  Sap 
Manufacturing  Company  now  from  asserting  right  to  ittftkr 
trade  mark.     It  is  said,  no  doubt,  on  the  part  of  the  defendfl^ 
that  to  interdict  them  and  all  other  manufacturers  of  teviif' 
machines  from  the  use  of  this  namo  involves  a  great  birdih^ 
because  they  cannot  otherwise  describe  what  they  are  perfedlf 
entitled  to  make  in  their  business, — machines  upon  the  ShP 
principle.     Now,  that  statement  at  first  sight  is  veiy  pIioA 
but  it  seems  to  me  to  rest  upon  a  fallacy.     It  assumes  tbsi tiff* 
is  what  is  called  a  Singer  principle — tiiat  is  to  say,  thst  tkffi 
are  some  peculiarities  in  the  machines  made  by  the  Snip' 
Manufacturing  Company  that  are  not  to  be  found  in  anj  ^ 
machines,  or  some  combination  of  these  peculiarities  that  iii^ 
to  be  found  in  other  machines,  and  it  would  be  veiy  dtf^ 
able  to  ascertain  precisely  what  that  is  before  disposiDg  d  ^ 
argument  founded  upon  these  assumptions.   But  I  oon(e«  Iki* 
looked  in  vain  in  the  proof  for  anything  like  a  dednite  or  v^ 
ligible  explanation  of  what  is  meant  by  the  Singer  priad^ 
Indeed,  every  fresh  witness  seems  to  give  a  different  loeoiA 
and  at  last  it  all  winds  up  with  this,  I  think,  that  one  of  Ai 
defender's  witnesses,  a  Mr.  Thorns,  says,  when  he  is  siksd  i^ 
is  the  Singer  principle — "A  machine  made  on  tlie  Singer  priaoi^ 
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is  one  made  in  imitation  uf  the  pursuers';"  so  that  the  only 
principle  that  is  involved  in  the  making  of  Singer  machines  by 
persons  other  than  the  pursuers  is,  that  they  simply  imitate  as 
fiur  as  they  can  the  machines  made  by  the  pursuers.  Now,  this 
is  plainly  no  principle  at  all  in  the  only  sense  in  which  the 
statement  can  be  available  to  the  defenders.  If  the  defenders' 
machines  are  called  Singer's,  and  if  they  imitate  both  the  thing 
and  the  name,  then  they  are  doing  the  very  thing  complained 
o^  and  the  very  thing  the  pursuers  are  entitled  to  complain 
of.  But  the  supposed  hardship  in  not  being  allowed  to  use  the 
name  of  "Singer,"  because  no  other  word,  or  at  least  no  other 
short  form  of  expression,  will  sufficiently  convey  the  idea  that 
ihey  make  and  sell  machines  upon  this  i>rinciple,  is  not  very 
eredible,  when  one  comes  to  look  at  the  fact  that  for  a  long  series 
of  years  prior  to  1870  nobody  felt  such  inconvenience  from  the 
want  of  the  use  of  the  name  '*  Singer  "  as  to  try  to  make  use  of 
it.     It  was  left  entirely  to  the  use  of  the  pursuers.     Other 

Cople   were  making  sewing-machines   of  all    kinds,   and,    I 
▼e  no  doubt,  were  making  sewing-machines  like  the  Singer, 
or  as  like  them  as  any  machines  could  be  made,  but  nobody 
called  them  Singers,  because  it  was  just  as  easy  to  describe 
the  machines  in  some  other  way  and  to  recommend  them 
in    some    other    way.       Nay,    the    defenders    themselves, 
during  the  first  three  years  that  they  carried  on  business  after 
they  left  the  pursuers'  employment,  never  used  this  name  of 
Singer,  and  yet  they  were  manufacturing  and  offering  to  sell 
•▼ery  kind  of  sewing-machines,  and  were  unquestionably  manu- 
fisetaring  machines  very  like  the  Singers,  at  all  events,  if  they 
were  not  identical  with  those  that  were  at  the  same  time  being 
manufactured  by  the  pursuers;  so  that  down  to  1870,  nobody, 
not  OTen  the  defenders  themselves,  experienced  any  evil  from 
not  using  the  word  "  Singer  "  as  descriptive  of  one  portion  of 
their  manufacture.     This  is  so  very  clear  in  point  of  fact  that 
li  is  quite  needless  to  refer  to  the  evidence  further  than  to  say 
that  the  defender,  Mr.  Morton,  himself  confesses  very  candidly 
that  prior  to  1870  nobody  in  the  United  Kingdom  used  the 
name  of  Singer  except  the  pursuers'  company.     It  appears  to 
mi^  therefore,  that  the  first  averment  upon  which  the  petition 
for  interdict  is  founded  is  quite  satisfactorily  established.    But, 
tiiSD,  the  pursuers  have  also  averred — and  it  is  quite  necessary 
for  their  case  that  they  should  do  so — that  the  defenders  have 
sold  or  offered  for  sale  machines  not  manufactured  by  the  pur- 
ners,  but  called  **  Singers,"  or  "  Singer's  machines,"  or  **  Singer's 
mring  machines,"  with  the  object  and  effect  of  passing  them 
•^  off  as  the  manufacture  of  the  pursuers,  or  of  misleading  the 
psUic  who  deal  with  them  into  the  belief  that  they  were  manu- 

*  fMtnred  by  the  Singer  Company.     Now,  this  part  of  the  case 

isquires  serious  attention,  and  if  we  were  in  an  action  of  damages 

bore  for  the  purpose  of  recovering  loss  suffered  by  the  pursuers 

bk  their  trade  through  the  use  of  their  trade  mark  by  the 

defenders,  it  might  have  been  necessary  to  require  a  different 

kind  of  evidence  from  that  which  is  before  us ;  but  in  an  applica- 

tioB  for  interdict  it  is  not  only  not  necessary  to  prove  any 

'poonniaiy  damage,  but  it  is  not  necessary  to  prove  that  any 

niJQiy  has  been  actually  inflicted.     A  threat  of  injury  is  a 

■■flcient  ground  for  an  application  for  interdict,  and  in  like 

"wUKer  a  reasonable  apprehension  of  injury  from  the  proceedings 

^  ^he  parties  complained  against  is  also  in  many  circumstances 

•  Very  good  ground  for  such  an  application.  Now,  how  does 
*^  matter  stand  here  ?  There  can  be  no  doubt  that  Messrs. 
^Uiball  and  Morton  are  very  desirous,  as  they  call  it,  to  break 
***'•' Q  the  American  monopoly  enjoyed  by  the  pursuers,  and  to 
r^^Q  and  sell  Singer  machines,  the  name  being  a  great  favourite 
y^  the  public.  They  want  to  make  and  sell  Singer  machines, 
?^ii8e  tiie  name  is  a  very  taking  one,  and  because  the  name 
^^^Hger  "  carries  off  machines,  and  produces  a  greater  sale  than 
^'y*  other  name  going  ;  and  accordingly,  while  they  do  not  in 
^^^et  terms  profess  that  they  are  selling  machines  made  by  the 
j^^^uers,  they  do  say  they  are  selling  Singer  machines.  No 
r^^t  they  also  state  that  they  are  making  them — that  is  quite 
2?*^ — but  if  they  did  not  state  that,  and  did  not  prove  that 
,^r^y  could  make  them  and  make  them  well,  of  course  they 
^1^^^  not  AQcceed  in  extending  their  business.  Their  great 
^j^etis  to  be  known  in  this  trade,  as  people  who  make,  as  well 
^^eO,  Singe^  machines ;  and  if  they  did  not  succeed  in  that, 
r^f  woald  not  succeed  in  their  object.  But  the  question  comes 
^^  1)s  wfastlisr  they  are  entitled  to  use  this  word  «  ~ 


merely  because  they  say  that  they  are  themselves  the  makers  of 
the  machines  which  they  so  christen.  Now,  in  one  {)oint  of  view, 
that  is  certainly  not  representing  to  the  public  that  the  machines 
which  they  sell  are  made  by  the  pursuers.  It  is  not  so  direct  a 
misrepresentation  as  that,  but  that  is  just  the  thing  that  is 
complained  of  in  the  action,  namely,  the  use  of  Uie  term 
"  Singer,"  which  with  the  public  carries  a  certain  guarantee  of 
excellence  in  the  machine  that  is  sold,  and  the  appropriation  of 
which,  therefore,  by  the  defenders  is  an  invasion  of  the  pursuers* 
trade  mark.  We  have  not  any  very  direct  evidence  before  us 
of  persons  who  have  been  actually  deceived  or  misled  by  what 
is  done.  There  was  one  example  referred  to  in  a  person  of  the 
name  of  Cole,  but  the  pursuers  have  not  taken  much  trouble  to 
lead  evidence  of  that  kind,  and  I  think  they  were  justified  in 
refraining  from  doing  so.  It  is  difficult  evidence  to  procure,  and 
would  unquestionably  have  extended  the  bulk  of  this  proof, 
bulky  enough  as  it  is,  to  a  much  greater  extent ;  but  they  rest 
upon  this,  that  what  these  defenders  are  doing  in  christening 
the  machines  of  their  own  manufacture  with  the  name  of 
*'  Singer  "  is  calculated  to  injure  the  business  of  the  pursuers  by 
the  use  of  the  trade  mark  which  is  exclusively  appropriated  to 
them,  and  that,  I  confess  to  my  mind,  is  quite  sufficient.  I  do 
not  think  it  is  necessary  that  they  should  go  the  full  length  of 
their  averment  when  they  say  that  this  has  been  done  with  the 
object  and  effect  of  leading  and  inducing  the  public  to  believe 
that  the  machines  are  manufactured  by  the  said  company.  It 
is  sufficient  to  my  mind  if  it  is  calculated  to  have  that  effect ; 
and  that  it  is  calculated  to  have  that  effect  is  certainly  a  most 
reasonable  conclusion  from  the  evidence  that  is  before  us.  Upon 
the  whole  matter,  then,  I  am  of  opinion  that  the  interlocutors 
of  the  Sheriff  and  Sheriff-substitute  are  well  founded,  and  ought 
to  be  adhered  to. 

Lord  Deas.— It  is  not  disputed  by  the  defenders  that  since 
1863  the  pursuers  have  been  and  still  are  selling  sewing 
machines  under  the  name  of  Singer  machines  or  Singer  sewing- 
machines.  The  only  defence  that  is  pleaded  is  that  the  name 
** Singer,"  or  **  Singer  machines,"  or  "Singer  sewing  machines  " 
docs  not  mean  and  is  not  understood  or  intended  to  mean 
machines  made  by  Singer  and  Co.,  but  that  it  is  used  to 
designate  and  is  understood  to  mean  machines  made  by  Singer 
and  Co.  of  a  particular  constniction ;  and  the  main  question 
upon  the  proof  and  the  main  thing  properly  dwelt  upon  both  by 
Mr.  Macdonald  and  the  Lord  Advocate  was  to  maintain  that 
the  import  of  the  proof,  taken  in  connexion  with  the  statements 
and  representations  of  the  pursuers,  is  that  the  name  **  Singer" 
designates  not  the  maker  but  the  construction.  Now,  even 
although  it  was  held  to  be  established  that  there  is  a  peculiarity 
or  some  peculiarities  in  the  construction  of  these  machines 
made  by  the  Singer  Company,  I  do  not  think  that  that  would  be 
conclusive  against  the  pursuers.  There  do  seem  to  be 
peculiarities  of  construction.  The  pursuers  have  represented 
that,  and  represented  it  very  strongly  themselves ;  but  suppos- 
ing there  be  peculiarities  of  construction,  the  question,  I  think, 
still  remains — Is  it  these  peculiarities  of  construction  which  the 
name  of  the  "  Singer  "  machine  is  used  as  descriptive  of,  or  is  it 
that  the  machines  are  made  by  the  Singer  Company?  Now, 
that  is  a  question  upon  the  proof,  and  it  appears  to  me  that  the 
burden  of  the  proof  is  to  instruct  that  although  there  are 
peculiarities,  or  are  represented  to  be  peculiarities  in  the  con- 
struction of  these  machines,  the  substantial  thing  which  the 
name  describes,  and  the  weight  that  that  name  carries  with  it, 
does  not  lie  in  these  ])eculiarities,  but  in  the  fact  which  the  name 
is  understood  to  import,  that  these  machines  are  made  by  the 
Singer  Company.  It  is  very  difficult  to  suppose  a  case  of  this 
kind  in  which  there  may  not  be  differences  in  the  construction 
of  the  machine  or  article  in  dispute  from  others  or  against  all 
others,  and  if  some  difference  of  that  kind  were  enough  to  pre- 
vent the  mono|K>ly  of  the  name,  I  think  there  could  very  seldom 
or  scarcely  ever  be  a  monopoly  of  a  name  at  all.  The  question 
always  is — Is  that  the  substantial  thing  implied  in  the  name  ? 
It  is  the  making  the  thing  that  is  imderstood  by  the  public  and 
by  the  purchasers  to  give  the  value  to  the  thing  that  is  in- 
tended to  be  covered  by  the  name,  and  if  that  be  so,  as  I  think 
it  is  here,  I  do  not  think  it  would  prevent  the  pursuers  from 
getting  their  interdict,  although  it  could  be  shown  that  there 
were  differences  in  the  construction  of  these  machines  from  other 
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machines,  or  even  some  peculiarities.  If  tbe  law  were  held  to 
be  that  that  prevented  the  protection,  in  nineteen  cases  out  of 
twenty,  there  could  not  possibly  be  any  protection  at  all.  Then 
the  next  question  is — Whether  in  using  that  name  tbe  defenders 
have  used  it  for  the  ]Mirpose  of  increasing  their  own  sale  and 
diminishing  the  sale  of  the  pursuers,  and  to  the  probable  loss  and 
injury  of  the  pursuers  ?  It  may  not  be  necesaary  to  prove  that 
that  was  their  object,  if  it  be  the  effect  of  the  thing  ;  but  it  is 
scarcely  conceivable  that  it  cannot  have  been  their  object,  be- 
cause Mr.  Morton,  the  defender,  says — "  We  thought  we  were 
entitled  to  use  the  word  '  Singer,'  as  we  followed  the  same 
principles,  and  we  used  it  to  increase  our  trade."  And  how 
could  it  increase  their  trade,  except  by  representing  that  these 
machines  had  the  qualities  or  excellences  of  the  Singer 
machines  ?  No  doubt  that  might  be  in  either  of  the  two  ways  I 
have  alluded  to^either  because  the  machines  made  by  the 
defenders  were  of  the  same  construction,  or  because  they  were 
made  by  the  same  makers.  It  might  be  in  either  way,  but  then 
if  the  result  of  the  ]>roof  is,  as  I  think  it  is,  to  show  that  the 
thing  which  enabled  the  defenders  to  increase  their  trade  by 
using  the  name  was  the  belief  in  the  public  mind  that  these 
machines  were  made  by  the  Singer  Comimny,  that  fact  is  entirely 
conclusive  upon  that  point.  I  do  not  think  it  is  necessary  in 
this  case  to  go  much  into  the  question  of  whether  a  reasonable 
apprehension  of  injury  will  entitle  a  party  to  an  intcnlict. 
There  are  many  cases  in  which  that  is  so  very  clearly — cases 
of  apprehension  of  personal  safety  or  danger  to  life,  or  of  im- 
mense and  irreparable  loss  if  a  thing  is  allowed  to  go  on. 
There  are  cases  of  that  kind  in  which  there  can  be  no  doubt 
that  a  reasonable  apprehension  is  enough,  and  I  do  not  say  that 
in  a  case  of  this  kind  a  reasonable  ap])rchen8ion  that  the 
pursuers  might  suffer  great  loss  if  what  they  complain  of  was 
allowed  to  go  on  might  not  be  sufficient ;  but  what  I  say  is  that 
it  is  not  necessary  to  go  upon  that  doctrine  here,  because  I  think 
the  import  of  the  proof  beyond  all  question  is  to  show  that 
there  is,  and  has  been,  loss  and  injury  to  the  pursuers  in  their 
trade  by  this  assumption  of  their  trade  mark  or  trade  name. 
If  we  were  in  an  action  of  damages,  it  might  be  necessary  to 
have  specific  instances.  It  might  have  been  necessary  to  have 
brought  the  parties  who  bought  the  machines  to  say  that  they 
were  imposed  upon  ;  but  that  sort  of  particularity  is  not  neces- 
sary in  order  to  enable  us  to  arrive  at  the  result  that  beyond 
all  question  there  was  loss  and  injury  occasioned  here.  We 
may  not  have  the  materials  for  ascertaining  what  it  was,  but  I 
think  we  have  here  abundance  of  materials  for  being  satisfied, 
taking  the  whole  evidence  together,  that  beyond  all  doubt  the 
defenders  did  gain  by  using  this  name,  and  that  the  pursuers 
did  lose  in  consequence  of  that.  Therefore,  whatever  might 
have  been  said  if  that  element  had  l>cen  here,  I  do  not  think 
this  case  raises  any  nice  question  of  that  kind  at  all.  Accord- 
ingly, 1  am  entirely  of  opinion,  with  yonr  Lordship  and  the 
Sheriffs  in  the  Court  below,  that  in  this  case  it  is  jtroved  that 
the  name  of  Singer  had  been  adopted  and  accepted  in  the  trade, 
and  understood  for  many  years  as  the  designation  of  a  sewing- 
machine  made  by  the  pursuers,  and  that  consequently,  they  are 
entitled  to  protection  in  the  use  of  that  name. 

Lord  Ardmillan. — I  am  of  opinion  that  this  is  a  clear  case. 
It  is  not  a  question  of  patent.  The  petitioners  for  interdict, 
who  are  the  respondents  in  this  appeal,  have  no  patent,  and 
claim  no  patent,  for  this  machine.  But  the  respondents  are  a 
manufacturing  company,  and  do  manufacture  and  sell,  and  have 
for  years  manufactured  and  sold,  a  certain  machine,  confessedly 
an  ingenious,  e£5cient,  practical,  and  popular  machine,  a 
sewing-machine  which  has  found  great  favour  with  the  public. 
I  think  it  is  well  proved  that  the  name  "  The  Singer  Machine,** 
or  '*  The  Singer  Sewing-machine,**  does  mean,  and  in  the  trade 
is  well  understood  as  meaning,  a  machine  manufactured  by  Mr. 
Singer,  or  by  the  Singer  Manufacturing  Company.  It  is  not 
proved  that  the  name  indicated  any  special  peculiarity  in  prin- 
ciple or  construction. 

With  the  natural  eagerness  of  competitors,  and  the  usual 
com])Iacency  of  manufacturers,  it  seems  that  the  respondents. 
Singer  and  Co.,  have,  at  different  times,  and  in  language 
copious  and  complimentary,  described  the  machine  as  mar- 
vellous in  point  of  invention,  as  well  as  matchless  in  point  of 
construction.     But,  after  reading  all  the  proof,  I  have  formed  a 


clear  o])inion  that  the  name  **  Singer  **  lias  been  applied  knd 
recognised  by  the  public  and  in  the  trade,  not  primarily  and  maiiljr 
as  denoting  any  {tarticular  ]>riuciple  or  peciiliaiity  of  conitriM- 
tion  in  the  machine,  but  as  denoting  the  fact  that  they  wen 
made  by  Mr.  Singer  or  by  Singer  and  Co.  To  give  hii  ovi 
name  to  the  machine  which  he  made  himself  was  natural  ud 
legitimate ;  and  as  the  manufacture  was  a  great  sucoeai,  tk 
public  accepted  the  name,  and  the  trade  recognised  it  u  i 
distinctive  and  well-understood  designation.  To  the  paUe 
the  name  was  a  designation  ;  to  the  maker,  a  trade-mark.  I 
may  mention  that  this  is  clearly  instmcted  by  the  testimoofvf 
M'Kellar,  p.  31 ;  Stirling,  p.  32;  Hunting,  p.  34;  Stockvd, 
]).  35  ;  Huxley,  p.  37 ;  Hunt,  p.  39  ;  NiccSl,  p.  41,  wboM  tct* 
timony  is  clear  and  important— (J?ea<i^  p.  41,  F  G)  ;  Tail,  pi  43; 
Woodruff,  p.  65 ;  and  Fothergill,  p.  G7.  These  are  whnon 
for  Singer  and  Co.  But  one  of  the  witnesses  for  the  sppeUiit^ 
Kimball  and  Morton, —  a  Mr.  Parker,  p^  90 — says,  **bj  ^ 
Singer  Machine  I  understood  a  machine  made  by  the  Siiigv 
Company.**     On  this  point  there  is  no  doubt. 

An  invention  is  protected  by  a  patent.  When  the  piiat 
has  expired  the  protection  is  gone.  Bat  a  maker's  name  cmak 
be  assumed  by  another  without  a  deception  and  a  wrong.  Hoe 
it  is  the  name  that  is  assumed.  In  this  state  of  the  laeli  I 
have  no  difficulty  in  finding  sufficient  foundation  for  adherim 
to  the  interlocutor  of  the  Sheriff  and  the  Sheriff'-substitnte,  boA 
of  whom  have  stated  their  views  clearly  and  ably,  unless  there  b 
some  rule  of  law  op|)os^  to  the  pleas  of  the  manufacturen. 

If  it  be  true,  as  I  think  it  is,  that  the   name  of  "  Singer,* 
being  that  of  the  manufacturer,  was  known  and  understood  ii 
the  trade   as  denoting  the  machine  which  he  manufsctuicd, 
then  the  use  of  that  name,  by  applying  it  to  a  competing  od 
rival  machine  not  made  by  Sini^er,  is,  in  my  opinion,  a  iisaip» 
tion  and  a  wrong.     The  authorities  referred  to  by  the  Shenft 
are  most  important,  particularly  the  case  of  Wotherspoonft 
Currie   (the   Glenfield   starch   case),   and    the   case  of  Sein^ 
decided  by  Lord  Chancellor  Hatherley  in  1866  (1  Chan.  A|f, 
192),  and  the  case  of  Ains worth  v.  Walmesly  in  1866,  deaid 
also  by  the  same  noble  and  learned  Lord.     These  are  a  bodjif 
M'eighty  and  appropriate  authority.     The  only  authority  i^ 
parently  adverse  is  the  case  of  Wheeler  and  Wilson,  in  NoroBkr 
1869  (Law  Jour.,  Ch.  Rep.,  vol.  xxix.  p.  36).     U  that  dedwi 
is  considered  apart  from  the  sjiecial  circumstances  of  tbe  eas^ 
and  if  it  is  urged  as  opposed  to  the  decision  in  the  can  if 
Wotherspoon,   I   must,    with  the  greatest   respect  for  V» 
Chancellor  James,  hold  that  the  more  recent  judgment  d  Ai 
House  of  Lords  in  the  case  of  Wotherspoon  is  of  higher  sslft*- 
rity.     But  the  case  of  Wheeler  and  Wilson  was  the  case  of  ■ 
expired  patent,  a  case  where  the  machine  was  distingnfAiHr 
rather  by  the  novel  invention  to  which  the  patent  applied  te 
by  the  name  of  the  maker  as  a  guarantee  of  constrnctfoB  id 
durability,  and  there  may  perhaps  have  been  special  att» 
stances  to  sustain  or  explain  the  judgment.     In  any  view  dk 
I  do  not  think  that  it  affonls  a  safe  .foundation  foradeciiioBS 
this  case,  which  is  quite  different,  where  the  evidence  of  app*' 
priation  and  application  is  so  strong,  and  where  the  Isvii* 
clearly  laid  down  by  the  House  of  Lords  in  the  cases  airs'; 
mentioned,  and  x>ai^icularly  in   the  recent  case  of  W(4b»> 
spoon  r.  Currie.     Our  judgment  must  be  in  accordance  «* 
that  high  authority  if  the  facts  are  dear,  and  on  the  faA  * 
have  no  doubt. 

I  have  little  now  to  add.  Singer  and  Co.  have  no  monom 
of  the  invention,  and  no  exclusive  right  to  make  or  to  sell  * 
machine.  Any  one  may  make  it.  Any  one  may  sell  ii  ^ 
there  must  be  no  deceptf  •    -  - 

unfair  and  delusive  assum] 

appropriated  and   known  „   _ — 

"Singer"  has,  under  the  circumstances  and  with  re{e«i*f 
the  usage  and  imderstanding  instructed  by  the  proof,  1n^' 
my  opinion,  so  applied  to  and  associated  with  the  nacMi* 
manufactured  by  Singer  and  Co.,  as  to  be  equivalent  to  »ti* 
mark  ;  and  Lord  Clnuicellor  Hatherley  says,  "  You  shall  wvj 
using  a  trade-mark,  pass  off  your  goods  as  the  goods  oil* 
owner  of  the  trade-mark.  Bnt»"  he  adds,  "  is  not  a  man's  i*J 
a  still  stronger  trade-mark  than  anything  that  can  w^  hi  ^ 
vised?  **  This  Court  is  not  giving  support  or  encoun^ns^f 
only  recognition  to  a  monopoly  of  these  machines.  The  C«ii^ 
protecting  the  manufacturer  against  a  usuipation,  an  nnfiff  *^ 


y  maKe  ic  Any  one  may  seu  a  *- 
tion,  no  sailing  under  false  coIoib%** 
imption  of  a  trade-mark,  or  of  ft  i^ 
vn  as  a  trade-mark.      The  uBi* 
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nd  illegal  use  of  the  manufacturer's  name,  which 
ed,  and  the  public  have  recognised  and  understood, 
ark. 

:  an  action  of  damages.  It  is  an  application  for 
b  would  have  been  more  satisfactory  if  we  had 
ed  by  witnesses  that  they  had  actually  been 
i  that  they  had  purchased  from  the  appellants  as 
.chine "  a  machine  not  made  by  Singer.  But,  in 
;  for  damages  but  for  interdict,  not  for  redress  but 
o,  I  do  not  think  that  the  want  of  such  evidence 
e  petition  for  interdict ;  for  I  am  satisfied  both  of 
and  of  the  tendency  of  the  appellants*  proceedings 
le  public  into  the  acceptance  of  the  machines  as 
grer  and  Co.,  though  not  so  made, 
or  in  England  injunction,  against  a  proceeding 
id  intended  to  injure  has  frequently  been  granted, 
ne  peculiarities  which  distinguish  the  English  pro- 
junction  ;  but  the  clear  authority  of  Lord  West- 
ase  of  Edelstone  in  1863  cannot  be  overlooked.  A 
apprehension  of  injury  created  by  the  wrongful 
le  appellants  is,  by  the  law  of  Scotland,  sufficient 
.  petition  for  interdict.  The  intention  and  the 
st  be  clearly  proved.  But  if  proved,  prevention  is 
cure;  and  to  crave  interdict  is  wiser  and  fairer 
t  the  result  and  sue  for  damages. 

nswooDB  concurred. 

wing  interlocutor  was  pronounced  :— 

le  interlocutors  of  the  Sheriff-substitute  and  Sheriff 
:Oth  February  and  4th  June  1872 :  Find  that  for  a 
east  seven  years  prior  to  the  petition  for  interdict 
ited  in  the  inferior  court,  the  name  '  Singer  *  has 
sewing-machine  trade  used  and  appropriated  ex- 
lesignate  and  identify  the  sewing-machines  made 
lers  :  Find  that  the  defenders  have  recently  sold 
'or  sale  machines  made  by  themselves  under  the 
ngers,'  '  Singer  Machines,*  and  *  Singer  Sewing 
Therefore  grant  interdict  as  craved,  and  declare 
petual,  and  decern  :  Find  the  pursuers  entitled  to 
b  in  this  and  the  inferior  court ;  allow  an  account,** 

r  interlocutor  was  pronounced  in  an  appeal 
judgment  of  the  Sheriff  of  Fifeshire  (Crichton), 
ince  of  Alexander  Adamson,  draper,  Cupar, 
Singer  Manufacturing  Co.,  which  was  argued 
the  above  case. 

Watson,  Balfour ;  J.  W.  and  J.  Mackenzie,  W.S. 
.  Lord  Advocate  (Young),  Q.C.,  Solicitor-Greneral 
.,  Macdonald;  D.  Crawford  and  J.  Y.  Guthrie, 
r. — M.  Clerk.  A.B.H. 


Januaky  16,  1873. 

SECOND  DIVISION. 

MA  Chisholm-Batten  and  Husband,  Conde- 

ers,  V.  Rev.  Donald  Cameron,  Objector. 

"tnder — Valuation — Ooer  Payment — Prescription — 
ed  a  valuation  which  ascertained  the  amount  of  his 
id  to  be  less  than  what  he  had  paid  for  upwards  of 
I  previous  under  a  final  decree  of  locality,  and  sub- 
obtained  reduction  of  the  said  decree  of  locality, 
reservation  that  it  must  subsist  as  the  interim 
ment,  until  a  new  decree  of  locality  was  obtained. 
16  next  locality,  in  a  question  with  the  minister, 
eritor  was  entitled  to  surrender  his  valued  teind, 
i  amount  of  which  he  could  not  be  allocated  on  in 
•cality  then  being  made  up. 

final  decree  of  locality,  a  certain  stipend  was 
the  minister  of  Eilmorack,  which  bore  to  be 
nnds  of  the  parish, 
ecree  the  lands  of  Aigas,  which  were  then  un- 


valued, were  localled  upon  to  the  extent  of  £40  per 
annum,  being  one-fifth  of  the  proven  rental. 

According  to  the  statement  for  the  minister  in  the 
present  action,  this  sum  of  £40  per  annum  was  paid  by 
the  heritor  as  stipend  under  the  decree  of  locality  for 
more  than  forty  years. 

In  1863  Mrs.  Chisholm-Batten,  who  had  acquired  the 
lands  of  Aigas,  led  a  valuation  of  the  teinds.  The  present 
minister,  who  was  then  presentee  to  the  parish,  was  called 
as  a  party  to  the  action,  as  also  the  moderator  of  the 
presbytery,  but  nonappearance  was  made  for  any  one. 
After  a  proof  in  absence,  decree  of  valuation  was  pro- 
nounced in  common  form  on  19th  March  1863,  valuing 
the  whole  teinds  of  the  lands  at  £32,  2s.  Q^.  per  annum. 

Thereafter  Mrs.  Chisholm-Batten  brought  a  reduction 
of  the  decree  of  locality  of  1817,  and  obtained  decree  of 
reduction  on  3d  December  1863,  under  the  reservation 
that  the  "  said  decree  of  locality  must  stand,  continue,  and 
endure  as  the  interim  rule  of  payment  of  the  minister's 
stipend,  aye  and  until  a  new  decree  of  locality  is  ob- 
tained, and  an  extract  thereof  delivered  to  the  minister 
at  the  pursuer's  expense." 

For  some  time  after  1863  the  minister  accepted  the 
valued  teind,  £32,  28.  6|d.,  being,  as  he  averred,  unaware 
of  his  rights,  but  in  1868  be  raised  an  action  for  the  full 
sum  of  £40  allocated  by  the  decree  of  locality  of  1817, 
and  was  successful,  24th  February  1869,  antCj  vol.  xli, 
p.  299.  The  Court  held  that  notwithstanding  the  valua- 
tion, and  the  conditional  reduction  of  the  locality  of  1817, 
the  old  locality  must  subsist  as  a  rule  of  payment  until  a 
new  locality  was  settled. 

On  28th  January  1867  the  minister,  who  had  discovered 
that  certain  lands  belonging  to  Lord  Lovat,  the  teinds  of 
which  were  unvalued  and  amounted  to  £26  a  year,  had 
been  overlooked  in  the  previous  locality,  brought  a  new 
process  of  augmentation,  modification,  and  locality. 

Mrs.  Chisholm-Batten  now  lodged  a  condescendence 
and  surrender,  in  which  she  sought  to  surrender,  as  her 
valued  teind,  the  sum  of  £32,  2s.  6^d.,  and  insisted  that 
she  could  not  be  localled  upon  to  any  greater  extent. 

The  minister  objected  to  the  surrender,  and  maintained 
that,  in  respect  of  prescriptive  payment,  Mrs.  Chisholm- 
Batten  must  still  be  localled  on  for  £40  per  annum,  not- 
withstanding her  decree  of  valuation. 

The  question  was  first  raised  as  regards  the  interim 
scheme  of  locality.  The  Lord  Ordinary  (GifFord),  on 
25th  July  1872,  held  that  Mrs.  Chisholm-Batten  must 
continue  ad  interim  to  pay  the  £40  till  the  final  locality 
was  settled. 

Parties  having  been  again  heard  as  to  the  adjustment 
of  the  final  locality,  the  Lord  Ordinary  pronounced  the 
following  interlocutor : — 

**  Sustains  the  revised  condescendence  and  surrender  for  the 
said  Mrs.  Chisholm-Batten  and  her  husband  of  the  whole  teinds, 
parsonage,  and  vicarage  of  her  whole  lands,  embraced  in  the 
decreet  of  valaation  of  19th  March  1863,  amounting,  the  said 
valued  teinds  now  surrendered,  to  the  annual  sum  of  £32,  2s.  6d. 
four-fifths  of  a  penny,  all  conform  to  said  decreet  of  valuation 
and  revised  surrender  No.  47  of  Process  :  Finds  that,  in  respect 
of  said  lands  and  of  the  surrender  of  teinds  now  sustained,  Mrs. 
Chisholm-Batten  and  husband  fall  to  be  allocated  upon  in  the 
final  locality  now  being  made  up,  only  for  the  said  sum  of 
£32,  2s.  6d.  four- fifths  of  a  penny  sterling,  being  the  valued 
teind  of  her  said  lands,  and  remits  to  the  clerk  to  rectify  the 
locality  accordingly :  Finds  Mrs.  Chisholm-Batten  and  husband 
entitled  to  expenses  in  the  present  question,  but  subject  to 
modification ;  and  remits  the  account  thereof  when  lodged  to 
the  auditor  of  Court  to  tax  the  same,  and  to  report" 

T^Tote—- {aftera  narrative  of  the  facts) — *'  Primafacie,  an  heritor 
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vho  has  obtainecl  a  valuation  of  his  teiuds  is  entitled  to  sur- 
render the  valued  teind,  and  can  be  asked  to  pay  no  more 
than  the  amount  of  the  valuation.  It  rests  with  the  minister 
to  show  why  Mrs.  Chisholm-Batten,  who  in  1863  had  her  whole 
teind  duly  valued  at  £32,  2s.  6id.,  should  continue  in  all 
time  coming  to  pay  nearly  £S  more,  or  £40  in  all. 

**  The  minister  acce]  ts  this  onus,  and  founds  his  claim  on  the 
allegation  that  under  the  6nal  decree  of  1817,  which  stood  un- 
reduced till  1863,  and,  at  all  events  for  a  period  of  more  than 
forty  years,  Mrs.  Chisholm -Batten  and  her  predecessors  paid 
£40  per  annum,  and  he  maintains  that  in  virtue  of  the  long 
prescription  Mrs.  Batten  must  continue  liable  for  that  sum, 
whatever  the  valuation  of  her  teinds  may  be.  In  support  of 
his  plea  the  minister  refers  to  cases  in  which,  notwithstanding 
old  decrees  of  valuation,  heritors  have  been  found  liable  in  pre- 
scriptive overpayments — the  chief  case  being  that  of  Madderty, 
9th  July  1817,  F.  C,  371.  See  this  case,  and  cases  there  re- 
ferred to.  Also  Baird  v.  The  Minister  of  Polmont,  3d  July 
1832,  10  S.  752.  A  judgment  of  the  present  Lord  Ordinary  in 
the  locality  of  Row,  dated  4th  July  1871,  was  aleo  referred  to, 
in  which  effect  was  given  to  prescriptive  overpayment.  In  this 
case  the  present  Lord  Ordinary  fully  considered  the  whole 
question,  and  all  the  authcrities,  and  his  judgment  was  acqui- 
esced in. 

"  In  all  these  cases,  however,  the  prescriptive  overpayments 
founded  on  followed  the  decree  of  valuaticn.  That  is  to  say, 
an  heritor  holding  a  decree  of  valuation  of  the  High  Court,  and 
II  hich  therefore  could  not  be  derelinquished  by  overpayment, 
(aid  notwithstanding  in  excess  of  the  valuation  for  the  full 
]  rescriptive  period.  The  Lord  Ordinary,  as  at  present  advised, 
continues  to  le  of  opinion  that  the  minister  and  bene£ce  may 
'  by  prtscription  obtain  an  indefeasible  right  to  such  overpay- 
ment, the  ssme  being  in  reality  a  payment  out  of  stock  over 
atd  above  the  valued  teind. 

"  It  humbly  ap)*ears  to  the  Lord  Ordinary,  however,  that 
such  cases  have  no  application  whatever  to  the  present  case, 
VI  here  the  alleged  prescriptive  overjiayment  did  not  follow  upon, 
but  preceded  the  final  and  unchallengeable  decree  of  valuation. 

"It  is  indeed  a  mistake  in  the  present  case  to  say  that  there 
was  any  overpayment  at  all.  The  payment  of  £40  a  year  was 
not  an  ovtrj  a}  ment,  it  was  a  fifth  of  the  proven  rental — that 
is,  it  was  the  esiact  amount  of  the  unvalued  teind,  and  it  was 
paid  as  t>uch.  Ihere  was  no  rocm  for  maintaining  overpayment 
until  1S63,  "^hen  the  teinds  were  valued  for  the  first  time  at  a 
lower  sum,  and  it  vtould  require  40  years'  overpayment  after 
1863  to  establish  any  ri{.ht  to  overpayment  in  the  benefice. 

"  The  action  of  viduation  was  brought  for  the  very  purpose  of 
'  fixing  the  exact  value  of  the  teinds,  and  to  give  the  heritor  the 
right  to  draw  his  own  teinds.  Supposing  that  the  teinds  had 
leen  actually  drawn  prior  to  1863,  the  drawn  teind  would 
always  exceed  in  amount  the  valued  teind,  and  the  valuation 
was  brought  for  the  very  purpose  of  reducing  it  to  its  true  and 
actual  amount. 

"  Still  further,  in  a  process  of  valuation  the  teind  is  struck  at 
rne-fifth  of  the  net  teindable  rental  as  at  the  date  of  the  valua- 
ticn. Now  it  may  very  well  be  that  the  teindable  rental  of  the 
lands  of  Aigas  had  fallen  off  between  1817  and  1863,  so  that 
while  a  fifth  of  the  teindalle  rental  in  1817  was  £40,  the  fifth 
of  the  teindable  rental  in  1 863  might  be  only  £32, 2s.  6|d.  The 
minister  is  no  more  entitled  to  found  upon  the  byegone  high 
rental  of  the  lands,  as  a  reason  for  paying  more  teind  than  is 
actually  due,  than  the  heritor  vould  be  entitled  to  found  upon 
that  circumstance  as  a  reason  for  drawing  more  rent  than  the 
lands  will  actually  bring. 

"Lastly,  the  Lord  Ordinary  thinks  that  the  decree  of  1863, 
being  in  point  of  fact  unchallenged  and  unreduced,  he  must 
give  effect  to  it  in  settling  the  final  locality  in  the  present  pro- 
cess. It  is  just  possible,  though  the  Lord  Ordinary  does  not 
think  it  likely,  that  forty  years'  prescriptive  payment  prior  to 
1863  might  have  been  a  good  defence  in  the  valuation  against 
the  value  being  struck  at  a  less  amount.  But  this  was  not 
pleaded,  and  final  decree  of  valuation  was  pronounced.  The 
Lord  Ordinary  cannot  by  way  of  exception  set  aside  the  final 
decree  of  valuation  as  he  is  now  asked  to  do." 

The  minister  reclaimed,  and  argued — 

A  decree  of  valuation  by  the  High  Commission  may  be  quali- 


fied by  prescriptive  right  to  OTerpaymenti  aeqm 
minister— Madderty,  9th  July  1817,  F.  C,  1  Comm 
249.  The  principle  of  the  case  of  Madderty  ap] 
present  case,  viz.,  that  a  decree  of  modification  and  1 
forty  years'  prescription  gives  the  benefice  a  right  to 
localled. 

Argued  for  Mrs.  Cbisbolm-Batten — 
What  the  heritor  paid  before  her  teinda  were  va 
affect  her  present  liability  as  deteiniixied  in  the  onl 
way,  a  process  of  valuation  An  heritor  whose  te 
valued  must  jay  according  to  the  present  rental 
under  a  locality,  according  to  the  proven  rental) —  < 
Commissioners  of  23d  March  1631,  ratified  by  Sta 
15;  see  also  Magistrates  of  Edinburgh  v.  Leazmo 
cember  1857,  ante,  voL  zzz.  p.  109  (opinion  of  Lord 
Baird  V.  Minister  of  Polmont,  Sd  July  1832,  ante 
553. 

At  advising — 

LoBD  Justice-Clebk. — I  have  formed  a  very  < 
that  the  Lord  Ordinary  is  right.  The  question  is, 
minister,  on  the  ground  of  immemorial  usage  or  pr 
entitled,  notwithstanding  the  valuaticn,  to  have  in 
locality  effect  given  to  the  foimer  locality,  in  res] 
more  than  forty  years  £40  has  been  "phid  out  of  t 
longing  to  Mrs.  Chisholm-Batten  ?  The  argum 
minister  is  ingenious,  but  1  think  based  en  a  falla< 
cision  in  the  caee  of  Madderty  does  not  present  aj 
in  arriving  at  this  conclusion.  In  that  case  a  sub-v 
obtained  in  1629,  and  a  subsequent  locality  in 
heritor  continued  to  pay  in  conformity  with  the  lo< 
excess  of  the  sub- valuation.  In  1760  a  process  of 
was  brought,  and  the  Couit  gave  effect  to  the  sub-vi 
the  heritor  still  continued  to  pay  the  old  stipend, 
after,  the  question  occurred  whether  the  minister  h 
a  prescriptive  right  to  the  overpayments.  The  Cou 
the  decree  of  approbation  could  not  be  derelinqiiish< 
the  minister  had  by  the  previous  overpayments  acq 
scriptive  right  to  the  excess  above  the  sub-valuation 
This  case  is  quite  different.  The  decree  of  Iocs 
former  process  was  a  decree  finding,  for  the  purpo 
locality,  that  the  present  amount  of  the  fund  oi 
Chisholm-Batten's  lands  available  for  stipend  was  i 
num.  The  liability  of  the  proprietor  to  the  ministe 
count  for  a  certain  proportion  of  the  annual  rent.  T 
enactment,  1633,  c.  15,  bound  the  heritor  to  payone-f 
I  present  rent ;  and  although  in  the  process  of  locality  it 
,  quite  reasonable  to  strike  that  liability  at  an  average 
'  principle  is  that  the  heritor  pays  year  by  year  accordi 
present  rentaL  But  when  the  heritor  leads  a  valaai 
his  liability  is  altered.  He  then  is  to  pay  accordiz 
constant  rent.  He  was  formerly  bound  to  pay  a  prop 
the  present  rent ;  after  the  decree,  he  must  pay  the 
amount  fixed  by  the  decree.  In  this  case,  the  miniater 
sion,  i>rior  to  the  valuation,  was  perfectly  consistent ' 
rights  of  the  heritor,  whose  position  was  precisely  tie 
one  of  an  heritor  whose  teinds  are  unvalued.  Thati 
no  conflict  either  of  title  or  possession,  and  coosequ 
ground  on  which  prescription  can  run. 

I  have  some  doubt,  looking  to  the  case  of  Maxwell 
Teind  Cases,  p.  143,  whether,  when  there  is  a  new  augn 
and  a  new  allocation  of  the  whole  stipend,  the  former  < 
locality  is  not  superseded  without  any  process  of  n 
Lord  Glenlee's  opinion  was  to  that  effect,  althongli 
ordinary  practice  to  set  it  aside  by  a  reduction,  wben 
consistent  with  the  rights  of  parties  in  the  new  locality 
is,  however,  a  reduction  here,  and  the  real  question  iit 
pre8cri])tion  has  run  in  favour  of  the  decree  of  locality 
to  the  effect  of  preventing  the  heritor  using  his  n^^ 
rendering  his  teinds  at  their  value  ?  I  am  of  opinioo 
possession  which  the  minister  has  had  has  not  been  u 
the  heritor's  right,  but  entirely  consistent  with  it,  andi 
is  therefore  no  room  for  prescription. 

Lord  Cowan.— This  case  appears  to  me  to  befm 
culty.  In  the  interval  between  the  two  localities  of 
1867,  the  objector,  Mrs.  Chisholm-Batten,  obtained  ii 
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▼aluation  of  her  teinds  from  the  High  Court ;  and,  in 
nrrender  thereon,  further  obtained—  whether  unneces- 

not  need  not  be  here  decided — a  reduction  of  the 
f  1817.  By  that  decree  the  stipend  localled  on  the 
n'as  £40,  being  one-fifth  of  the  proven  rental  on  which 
or  was  held  confessed.     The  decree  of  valuation  has 

value  of  the  objector's  teinds  at  £32.  It  is  now  pro- 
lurrender  the  teinds  as  thus  valued  ;  and  the  question 
r  this  can  be  competently  done,  having  regard  to  the 
Df  a  larger  sum  as  stipend  under  the  locality  of  1817. 
irays  understood  that  a  heritor's  right  to  surrender  his 
uld   not  be  disputed,  as  soon  as  he  has  obtained  a 

and  finds  that  he  is  to  be  localled  upon  to  an  amoimt 
;eeds  the  whole  value  of  his  teinds.     No  stronger  illus- 

this  can  be  found  than  the  decision  in  the  case  of  Sir 
[well  V.  Andrew  Blair,  3d  July  1816  ;  and  it  is,  as  then 
10  objection  that  there  has  been,  previous  to  the  sur- 
ayment  of  stipend  exceeding  the  surrendered  value, 
her  hand,  I  am  not  inclined  to  dispute  that  there  may 
Q  which  payments  in  excess  of  the  value  of  teind  for 
of  forty  years  may  confer  on  the  minister  a  right  for 
3me  to  demand  that  the  excess  shaU  continue  to  be 
lis  may  happen  when  the  valuation  of  the  Sub-com- 
s  is  derelinquished,  but  only  so  long  as  there  is  no  ap- 

by  the  High  Court,  which  is  equivalent  in  its  effects 
t  valuation  by  the  High  Court  itself.  Some  doubt  has 
wn  on  this  subject  by  an  examination  of  the  case  of 
.  My  view  of  that  case  had  always  been  that  the  de- 
it  on  the  fact  that  for  forty  years  after  the  approbation 
igh  Court,  there  had  been  overpayments.  But  it  is 
»d  out  that  there  had  been  a  derelinqnishment  of  the 
tion  by  overpayments  for  more  than  a  century  prior  to 
e  of  approbation.  But  whatever  we  may  think  of  the 
I  of  the  case  of  Madderty,  it  is  not  necessary  to  found 
» ;  for  in  the  present  case  there  was  no  valuation  what- 
at  before  that  of  1863  ;  before  which  date  the  "  con- 
le,"  which  is  required  by  the  Act  of  1833  to  be  ascer- 
'  Uie  Sub-commissioners,  could  not  be  obtained ;  while 
cality  of  1817,  all  that  was  necessary  was  to  inquire 
*  present  value  "  of  the  teinds  by  taking  one-fifth  of 
ftl  prove<l  or  admitted  by  the  heritor.  When  the 
as  localled  on  for  stipend  to  that  extent,  he  was  called 

no  more  than  by  law  he  was  bound  to  pay.  There 
?^erpayment  whatever.  It  is  plain,  therefore,  that  there 
mini  in  the  present  case  for  any  counter-possession  ; 
that,  but  it  is  quite  possible — nay,  it  must  be  taken  to 
that  in  1817  £40  was  a  fifth  of  the  rental:  was  the 
e  of  the  teinds  aye  and  until  1863,  when  the  lands  were 
st  time  judicially  valued. 

Benholme. — By  the  law  of  Scotland,  whenever  an 
fhose  teinds  have  not  hitherto  been  valued,  obtains  a 
valuation,  if  he  thinks  that  what  he  has  been  accus- 
pay  is  in  excess  of  the  valuation,  he  is  entitled  to  stir- 
s  teind,  and  that  whether  there  is  free  teind  in  the 
meet  the  existing  augmentation  or  not.  If  there  is  free 
3  minister  will  get  his  relief  by  an  alteration  of  the 
shifting   the  undue  burden  from  one  heritor  on  to 

If  there  is  no  free  teind  the  right  of  the  heritor  to 
'  remains  just  the  same.  The  only  difference  is  that 
-st  case  the  Court  will,  as  was  done  here,  allow  the 
3  stand  as  an  interim  rule  of  payment,  till  a  new  locality 
d  shifting  the  burden  on  to  other  heritors.  But  if  the 
baa  been  drawing  the  full  teind  of  the  parish,  so  that 
1  be  no  shifting  of  the  burden,  the  heritor  can  still 
>m  overpayment  by  surrendering  his  valued  teind.  The 
rhich  the  minister  has  drawn  the  overpayments  is  not 
hich  the  positive  pre8cri])tion  can  run. 
present  case  there  has  been  discovered  a  fund  of  free 
•e  than  sufficient  to  relieve  the  heritor  of  this  burden 
riad  it  not  been  for  the  augmentation,  the  remedy 
ve  been  to  have  reduced  the  former  locality  and  kept 
m  interim  rule,  until  the  burden  was  shifted.  Then 
at  would  have  had  to  pay  the  excess.  But  surely  the 
nee  of  there  being  free  teind  in  the  parish  does  not 

the  right  of  Mrs.  Chisholm-Batten  to  surrender  her 
he  Court  faaa  no  right  and  no  jurisdiction  to  compel 
LV. — sio.  xrv. 


any  payment  out  of  the  stock.  If  any  order  of  payment  in  the 
shape  of  a  decree  of  locality  turns  out  to  be  in  excess  of  the 
teind,  the  heritor  is  entitled  to  get  quit  of  it  by  surrendering 
his  teind. 

Lord  Keayes  concurred. 

Adhere, 

Ad.  Kin  near,  Mackay  ;  Murray  and  Falconer,  W.S.  Agents, 
— A  It.  Watson,  Trayner  ;  M*Ewen  and  Carment,  Agents  ;  R.  R. 
Simpson,  W.S.,  Common  Agent. —  Teind  Clerk,  d.o. 


January  18,  1873. 

SECOND  DIVISION. 

Margaret  Catherine  Irvine,  and  Others,  ComplainerSj 
V,  Charles  Robertson,  Respondent, 

Property — Foreshore — Title  to  sue — Burgh — Circumstances  in 
which  it  was  held, — that,  land  having  been  reclaimed  from  the 
sea  ex  adverso  of  the  properties  of  certain  f  euars  in  a  burgh  by 
public  subscription,  and  used  thereafter  by  the  inhabitants 
for  public  purj>oses,  though  the  right  to  it  remained  in  the 
Crovfn  jure  coronce,  and  the  town-council  for  the  purpose  of 
improving  a  street  having  agreed  to  allow  one  of  the  feuars  to 
take  a  portion  of  this  reclaimed  land  in  exchange  for  a  portion 
of  his  street  frontage,  the  remaining  feuars  and  the  inhabitants 
in  general  were  entitled  by  interdict  to  maintain  the  stcUus 
quo. 

This  action  of  suspension  and  interdict  was  brongbt  by 
certain  proprietors  and  inhabitants  of  the  burgh  of  Lerwick 
for  the  purpose  of  having  the  respondent  prohibited  from 
building  on  or  otherwise  interfering  with  a  vacant  piece 
of  ground  which  had  been  reclaimed  from  the  shore,  and 
lay  adjoining  his  property.  The  circumstances  were  thus 
explained  by  the  Lord  Ordinary  in  the  note  to  bis  inter- 
locutor : — 

**  The  area  or  piece  of  ground  extending  to  1409  square  feet, 
which  has  been  taken  |x>s8cssion  of  and  enclosed  witii  a  paling 
by  the  respondent  with  the  view  of  building  upon  it,  was  at  one 
time  part  of  the  seashore  of  Lerwick,  situated  opposite  the 
properties  of  the  complainers  and  respondent.  Withm  the  last 
forty  years  it  has  been  gradually  reclaimed  from  the  sea,  in 
consequence  of  the  deposit  of  rubbish  upon  it  from  time  to  time 
by  the  inhabitants  of  Lerwick.  As  it  was  reclaimed  it  was 
used  and  possessed  by  the  inhabitants  of  Lerwick  for  the  pur- 
pose of  drawing  boats  upon  it,  and  also  as  a  public  access  or 
thoroughfare  to  the  seashore,  and  after  it  was  constructed  to 
the  Victoria  Pier,  which  is  the  public  pier  of  Lerwick.  The 
market  cross  was  in  course  of  time  erected,  and  markets  were 
held  upon  it.  In  1866  an  open  drain  ran  through  it  to  the  sea, 
past  the  market  cross,  and  it  became,  from  the  deposit  of  town- 
refuse  and  otherwise,  a  nuisance  to  the  neighbouring  proprietors 
and  their  tenants.  In  consequence  of  this  a  committee  of  the 
Parochial  Board,  as  the  local  authority,  was  appointed,  which 
during  that  year  called  a  meeting  of  the  neighbouring  proprie- 
tors, whose  properties  were  connected  with  the  drain,  and  these 
proprietors  gave  the  committee  authority  to  build  a  sea-wall 
along  its  northern  boundary,  to  enclose  the  drain  and  to  fill  up 
and  level  the  ground,  and  voluntarily  agreed  to  assess  them- 
selves for  payment  of  the  necessary  expense.  The  said  improve- 
ments were  accordingly  executed,  and  the  expense  paid  by  these 
proprietors,  including  the  complainers,  in  proportion  to  their 
rental  Since  1866  the  said  piece  of  ground,  which  is  of  con- 
siderable size,  and  extends  partly  between  Commercial  Street 
and  the  sea,  and  partly  between  the  properties  of  some  of  the 
complainers  and  of  the  respondent  and  the  sea,  has  remained 
0})en  and  unenclosed,  and  it  has  been  used  by  the  inhabitants 
as  a  public  thoroughfare  and  access  between  Commercial  Street 
and  the  sea  and  the  Victoria  or  pubUc  pier  of  Lerwick,  and  also 
for  other  public  purjmses,  such  as  holding  markets,  carrying  on 
sales  by  auction,  and  placing  boats  thereon. 

**  Lerwick  is  a  burgh  of  barony,  erected  under  the  Statute 
35  George  iii.,  chapter  122.  It  has  no  property,  and,  as  the 
town-clerk  depones,  the  burgh  has  no  funds  or  revenue  except 
the  small  sum  derived  from  the  town-crier's  bell,  which  is  a 
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mere  trifle.     It  was  not  disputed  by  the  respondent  that  the 
burgh  has  no  right  of  property  in  the  said  piece  of  ground. 

"  The  respondent,  who  is  proprietor  of  a  piece  of  ground  on 
the  north  side  of  Commercial  Street,  on  which  a  house  and  shop 
have  been  built,  has  no  right  of  property  in  the  said  piece  of 
ground  or  in  the  seashore.  That  part  of  his  property,  which 
consists  of  a  shop,  projects  into  Commercial  Street  so  as  to 
diminish  the  width  of  that  street  for  about  23  feet,  from  24  or 
thereby  feet,  to  between  6  feet  9  inches  and  7  feet  3  inches. 
Being  desirous  of  improving  his  proi)erty,  he  offered  to  the 
magistrates  and  town-council  to  remove  his  shop,  which  covers 
348  square  feet,  so  as  to  make  the  street  opposite  the  r^t  of  his 
premises  of  its  full  width,  provided  the  magistrates  consented 
to  his  appropriating  a  ])art  of  the  foresaid  reclaimed  area  of 
ground  adjoining  his  premises  on  the  north  and  west,  and  ex- 
tending to  1409  square  feet,  that  is  more  than  four  times  the 
size  of  the  ground  occupied  by  his  shop.  The  magistrates  and 
town-council  having  consented,  and  the  respondent  having  en- 
closed with  a  paling  the  said  piece  of  ground,  with  a  view  to 
building  upon  it,  the  present  note  of  suspension  and  interdict 
has,  for  the  purpose  of  preventing  this  being  done,  been  pre- 
sented by  the  complainers,  who  are  proprietors  of  subjects 
bounded  by  or  in  the  immediate  vicinity  of  the  said  piece  of 
ground,  some  of  them  being  also  inhabitants  of  the  burgh  of 
Lerwick." 

The  complainers  pleaded — 

1.  The  respondent  not  being  proprietor  of  the  ground  in 
question,  and  having  no  right  or  title  to  enclose,  build  upon,  or 
otherwise  interfere  with  the  same,  they  were  entitled  to  inter- 
dict as  prayed  for.  2.  The  complainers,  William  Robertson, 
Andrew  Gordon  Heddell,  and  Francis  HeddelFs  trustees,  were 
entitled  to  interdict,  in  respect  that  the  acts  complained  of  in- 
volved an  illegal  encroachment  upon,  and  invasion  of,  their 
rights  of  proj>erty  above  mentioned.  3.  The  whole  complainers 
were  entitled  to  interdict,  in  resx)ect  that  the  ground  in  question 
formed  part  of  the  public  streets  or  accesses  of  the  burgh  of 
Lerwick,  and  had  been  used  as  such  for  time  immemorial,  and 
that  the  occupation  thereof  by  the  respondent  was  and  would 
be  to  the  serious  injury  and  inconvenience  of  the  inhabitants  of 
the  burgh  and  all  having  occasion  to  resort  thereto,  as  well  as 
to  the  serious  loss,  injury  and  damage  of  the  proprietors  of 
property  therein.  7.  In  so  far  as  founded  upon  the  Police  and 
Improvement  Act  of  1862,  the  respondent's  pleas  could  not  be 
maintained,  in  respect  that  the  proceedings  were  not  taken  under 
or  in  terms  of  the  said  Act  8.  Even  assuming  the  said  pro- 
ceedings to  have  been  taken  under  the  said  Act,  the  same  did 
not  form  any  warrant  or  authority  for  the  operations  com- 
plained of. 

The  respondent  pleaded — 

1.  The  complainers  had  no  title  or  interest  to  present  or 
insist  in  the  present  suspension  and  interdict.  2.  The  portion 
of  ground  to  which  the  complainers'  objections  principally  apply 
not  being  the  property  of  the  complainers  or  any  of  them,  the 
note  of  suspension  and  interdict,  so  far  as  founded  on  alleged 
rights  of  property  thereto,  and  encroachment  thereon,  was  un- 
founded and  untenable.  3.  So  far  as  regarded  said  piece  of 
ground,  and  any  other  ground  gained  from  the  sea  within 
the  boundaries  of  the  burgh,  the  Magistrates  and  Town -council, 
as  such,  and  as  Commissioners  of  Police,  had,  both  in  virtue  of 
the  charter,  at  common  law,  and  under  the  police  Statutes, 
good  and  sufficient  right  thereto,  and  to  grant  to  the  respondent 
authority  to  make  the  proposed  extension  of  his  subjects  in  the 
circumstances  above  set  forth  ;  and  no  good  or  valid  objection 
existed  or  had  been  stated  against  their  proceedings." 

The  Lord  Ordinary  (Mackenzie),  ou  2d  July  1872, 
prononnced  this  interlocutor : — 

'*  Sustains  the  reasons  of  suspension :  Suspends,  prohibits, 
interdicts,  and  discharges  in  terms  of  the  note  of  suspen- 
sion and  interdict:  Declares  the  intenlict  granted  perpetual, 
and  decerns  :  Further,  decerns  and  ordains  the  respondent 
instantly  to  remove  the  paling  recently  erected  by  him  on  the 
piece  of  ground  within  the  burgh  of  Lerwick,  shown  in  green 
upon  the  sketch  or  plan  produced  with  the  note  of  suspension 
and  interdict,  and  any  other  impediments  or  erections  recently 
placed  by  him  thereapon,  and  to  restore  the  said  ground  to  the 


condition   in  which  it  was  prior  to   the  erection  of  the  aid 
paling." 

**Note. — .  .  .  The  Lord  Ordinary  has  considered  the  titktpn. 
duced  by  the  complainers  and  by  the  respondent,  and  he  iii{ 
opinion  that  none  of  them  have  any  right  of  property  is  tki 
said  piece  of  ground.   The  Magistrates  and  Town-Conndl  btv^ 
no  right  of  property  therein,  could  not  confer  any  rig^t  spa 
the  respondent.     But  it  is  maintained   by    the    resposdot 
that  the  complainers  have  not  only   no   title,  bat  no  n|^ 
or  interest  to  insist  in  the  present   note    of   sospenaos  ad 
interdict.      The    Lord    Ordinary   cannot     adopt   that  Haw, 
The  complainer,  William  Robertson,  is  proprietor  nnder  a  titk 
from  the  Crown  of  a  part  of  the  shore  in  the  immediate  viebilj 
of  the  piece  of  ground  in  question,  with  access  thereto  froads 
shore.  The  complainer,  Mr.  Heddell,  and  Mr.  HeddelTs  tmtM^ 
are  proprietors,  as  their  Crown  title  bears,  of  certain  homm, 
and  of  a  piece  of  ground  extending  to  30  feet,  and  lying  betvoi 
these  houses  and  the  shore  of  the  sea ;  others  of  the  compiMMa 
are  proprietors  of  heritable  subjects  in  the  vicinity,  and  three  rf 
the  complainers,  besides  being  proprietors,  are  inhabitants  of  thi 
burgh  of  Lerwick.     The  Lord  Ordinary  considers  that  tke  oai- 
pbuners  have  a  right  and  interest  to  prevent  the  respondcot  bm 
taking  possession  without  any  right  or  title  on  his  psit  •!  Ik 
ground  in  question,  and  to  maintain  the  existing  state  ofposaaiB 
which  has  endured  for  forty  years  and  upwards,  or  at  all  efoti  fari 
period  much  exceeding  seven  years.    This  right  and  intefcit  ais 
from  their  being  proprietors  of  the  ground  adjoining  or  in  tk» 
mediate  vicinity  of  the  seashore,  from  their  having  sssistedii  mi 
paid  for  reclaiming  the  ground  from  the  sea,  and  from  the  vmmi 
occupation  thereof  as  an  access  to  and  from  the  sea  and  piHr 
quay,  which  they  have  had  not  only  as  proprietors  hnt  as  hk 
bitants  in  common  with  the  other  inhabitants  of  the  hs^ 
Such  an  interest  is,  it  is  conceived,  sufficient  to  entitle  thea  k 
insist  in  the  present  application,  more  especially  seeing  tblfli 
respondent  is  a  mere  squatter,  without  any  right  or  Sle  «kl> 
ever  to  support  his  claim,  and  that   he  is,  by  his  opuilia^ 
attempting  to  disturb  the   existing  state  of  posscssios.  lb 
complainers  have,  the  Lord  Ordinary  conceivea,  jnftsiaak 
right  as  the  respondent  has  to  take  possession  of  the  grand  ■ 
question. 

"The  true  title  to  the  ground  appears  to  be  in  tbeCrowi^fli^ 
ject  only  to  the  usesand  rights  acquired  by  the  inhabitanlicflki 
burgh.  But  this  does  not,  it  is  thought,  deprive  the 
of  their  right  and  interest  to  maintain  the  possessios  vW 
they  have  had  of  the  ground  in  question,  and  to  raait  lb 
cluuige  of  possession  attempted  by  tiie  respondent 

'*  The  widening  of  Commercial  Street,  by  the  remonl  dlB 
respondent's  shop,  would  no  doubt  be  adyantageoiii  to  M  _ 
street,  but  that  lid vantage  cannot,  if  the  Loid  Ordisaiyiiiik 
in  the  view  which  he  takes,  be  obtained  in  the  manner  sttMf«4 
seeing  that  the  proposed  acquisition  of  ground  and  enetNi  4 
buildings  thereon  by  the  respondent  is  not  supported  hfi^ 
title  either  in  the  Magistrates  and  Town-Council  or  in  hiBia'  1^  t 
cannot  but  be  injurious  to  the  rights  and  properties  of  tkec* 
plainers. 

**The  respondent  did  not,  and  could  not,  acquire  hm^ 
Magistrates  and  Town-Council,  as  Commissioners  of  Folios  *f 
right  to  take  possession  of,  and  build  upon,  the  ground  is  ^ 
tion.  The  respondent  did  not  attempt  at  the  debate  to  wtt 
tain  his  case  upon  this  ground.** 

The  respondent  obtained  leave  to  reclaim. 

Authorities: — Cameron  v.  Ainslie,  21st  Janaary  1848, «^ 
vol.  XX.  p.  139;  Mags,  of  St.  Monance  «.  Mackie,  5th  IM 
1845,  ant^j  voL  xvii.  p.  286;  Boucher  o.  Crawford,  SOtk  9k 
1814,  F.C.  and  2  BeU*s  IlL,  p.  2 ;  CampbeU  r.  Brown,  IM 
November  1813,  F.C.  ;  Scott  v.  Orphan  Hospital,  18th  50V» 
her  1835,  14  S.  18;  MiUar  v.  Dalrymple,  M.  13527;  Foitai 
V,  Morison,  3d  December  1851,  oiife,  voL  xxiv.  p.  52. 

At  advising — 

Lord  Cowak. — ^The  buildings  or  other  struciiirei  iOQ|^* 
be  interdicted  in  this  process  of  snspension  are  proposed  li^  |f :>- 
made  by  the  respondent  Charles  Bobertson  '*  apon  the  sal'        . 
piece  of  ground,  within  the  burgh  of  Lerwick,  shows  is  ^     ^i 
upon  the  sketch  or  plan  produced.^    This  gronnd  fonH|<^  |^  : 
of  the  lands  erected  into  the  buigh  or  barany  oihtnoA^       _ 
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arter  in  1818.  It  is  a  portion  of  an  area  of  consider- 
nt,  sitnated  between  the  principal  street  (Commercial 
id  the  sea,  and  adjoins  the  respondent's  house  property 
!8t  and  north.  This  ground  the  respondent,  following 
■rangement  entered  into  with  the  Magistrates  and 
tas  enclosed,  and  is  in  course  of  erecting  buildings  on 
ap])ropriating  it  as  his  private  property ;  and  the 
B,  whether  in  this  possessory  question  be  is  entitled  so 

mary  inquiry  regards  the  property  of  this  ground ;  in 
is  vested,  and  to  whom  it  belongs;  and  the  right 
s  respondent  can  vindicate  to  it  under  his  title-deeds, 
ue  of  any  grant  or  contract  with  the  Magistrates  of 
.  A  preliminary  objection  is  indeed  taken  by  the  re- 
to  the  title  of  the  complainers  to  institute  these  pro- 

0  any  effect ;  but  this  objection  cannot  be  satisfactorily 
I,  until  the  inquiry  as  to  the  property  of  the  ground 
gone  into. 

irter  of  this  burgh,  granted  by  the  Crown  in  ]818,un- 
ithority  of  the  Statute  35  Geo.  ni.,  c.  122,  contains  no 
uid.  It  confers  the  usual  powers  of  jurisdiction  upon 
(trates  and  Councillors,  therein  allowed  to  be  elected  ; 
cifies  the  boundaries  of  the  burgh,  extending  down  to 
the  north,  and  embracing  within  these  bounds  the  area 
in  question.     At  one  time  the  sea  appears  to  have  at 

1  covered  the  whole  space  between  the  sea  and  the 
the  shore  side  of  Constitution  Street,  including  the 

the   respondent;   but  in  course   of  time,  and  more 
y  operations, — the  expense  of  which  was  mainly  de- 
subscriptions  from  the  inhabitants, — the  shore  has 
icted  from  the  encroachment  of  the  sea  through  the 
I  a  sea-wall,  and  the  formation  of  what  is  called  on 
iTictoria  Wharf.     The  ground  thus  gained  from  the 
nned  an  open  space  between  Commercial  Street  and 
,  and  in  the  centre  of  it,  near  to  Commercial  Street,  is 
hat  is  called  the  Market  Cross.     This  has  been  the 
(OSSCAsion  for  many  years.     The  cross  was  erected  in 
the  latest  of  the  operations  was  in  18C6. 
ing  so,  it  seems  clear,  in  the  first  place,  that  the  Magis- 
the  burgh  have  no  proprietory  right  in  this  piece  of 
Ground    gained  from   the   sea  must  be   viewed  as 
to  the  Crown,  unless  it  has  been  conveyed  to  private 
rhis  is  clear  in  itself,  but  the  litigation  that  existed  in 
larrated  in  the  title-deed  of  William  Robertson,  on 
nd  13  of  the  joint  print,  has  fixed  by  decision,  of  this 
the  space  recovered  from  the  sea  does  belong  to  the 
?he  question  then  is,  whether  the  title-deeds  of  the 
i  confer  upon  him  any  right  to  it  ? 
es,  which  are  derived  from  the  Crown,  contain  the 
description,  "all  and  whole  the   shop,  cellars,  and 
ying  below  the  street  called  Commercial  Street,  etc., 
2;round  on  which  the  same  is  built,  parts,  pertinents, 
ges,  appertaining,  or  in  any  way  known  to  ap})ertain 
;  thereto," — including,  as  ai>pears  from  the  older  titles 
he  disposition,  free  **ish  and  entry  from  the  lowest  of 
he  highest  of  the  hill.*'  Under  this  title  neither  the  re- 
who  only  acquired  the  subjects  in  1870,  nor  his  pre- 
ire  alleged  to  have  had  possession  of  the  intermediate 
reen  the  subjects  thus  described  and  the  sea.     The 
the  contrary,  is  proved  to  have  been  used  by  fisher- 
'aching  their  boats,  probably  on  the  ground  of  a  sup- 
t  to  do  so,  under  the  Statute  of  29  Geo.  ii.,  c  23, 
)lace  for  deposit  of  rubbish,  and  for  other  purposes 
ausing  nuisance.     This  led  to  the  interference  of  the 
lority,  under  the  Nuisance  and  Removal  Act,  and  to 
ons  at  the  expense  of  the  jjroprietors  previously  men- 
the   erection  of  the  sea-wall  and  Victoria  Wharf, 
ler  his  title-deeds,  the  respondent  and  his  authors 
>ecial  right  to  and  have  had  no  possession  of  this 
le  cannot  claim  it  as  being  in  any  sense  an  adjunct  to 
8,  and  his  operations  are  certainly  an  interference 
dating  state  of  possession. 

.  the  ground  of  proprietory  title,  whether  in  the  re- 
r  in  the  Magistrates,  there  is  no  room  legally  for 
>  ground  capable  of  being  appropriated  to  the  exdu- 
puhlio.  But  it  is  alleged  that  the  sanction  obtained 
Agiftnitet  ought  to  be  regarded  as  sufficient  justifica- 


tion of  the  erections  contemplated  by  the  respondent,  and  of  the 
excambion  of  ground  proposed  to  be  made  under  their  sanction. 
That  the  removal  of  that  portion  of  his  house  projecting  into 
Commercial  Street  would  be  a  manifest  improvement  cannot  be 
questioned.  It  is  the  appropriation  of  the  public  ground  on  the 
west  and  north  of  his  present  premises,  as  an  exchange,  to 
which  objection  is  taken  ;  and,  as  to  this,  what  the  respondent 
urges  is,  that  the  sanction  of  the  Magistrates  is  all  that  was 
required,  and  that  in  giving  such  sanction  they  did  no  more 
than  what  they  have  been  accn&tomed  to  do  in  time  past.  From 
the  minutes  of  the  Town  Council,  of  date  31st  March  1871,  it 
would  appear  that  in  carrying  through  other  improvements  of 
the  street  **  parties  sacrificing  their  projjerty  for  the  public  in- 
terest have  invariably  been  allowed  com})en8ation  hy  an  extension 
of  their  boundaries  seaward,"  and  holding  the  removal  of  the 
respondent's  shop,  as  far  as  it  encroached  in  Commercial  Street, 
to  be  (as  it  certainly  would)  a  great  public  improvement,  they 
resolved  **  to  give  their  sanction  and  consent  to  the  proposed 
extension  of  the  respondent's  boundary,"  subject  to  certain  con- 
ditions therein  stated.  This  resolution  was  adopted,  notwith- 
standing the  objections  taken  by  the  present  complainers.  It 
will  be  observed  that  the  Magistrates  do  not  assert  any  right  to 
the  ground  in  question,  or  propose  to  give  a  conveyance  thereto. 
All  that  is  done  is  to  give  their  sanction  and  consent  to  the  ex- 
tension of  the  boundary.  But  if  the  ground  in  question  is  not 
the  property  of  the  Magistrates  and  Council,  but  of  the  Crown, 
their  consent  can  be  of  no  avail  in  justification  of  the  respon- 
dent's act  in  appropriating  the  ground.  Kor  is  there  any  room 
for  vindicating  that  procedure  when  objected  to  by  the  Crown, 
or  by  )>arties  having  interest,  because  of  similar  consent  and 
sanction  having  been  given  to  encroach  on  the  shore  ground  to 
others.  As  to  this  matter  the  proof  suggests  some  further 
important  observations. 

For  (1.)  in  no  instance  have  the  Magistrates  and  Council  inter- 
fered to  the  effect  of  giving  "permission  to  any  of  the  feuars 
to  appropriate  ground,  except  seaward  of  the  properties  be- 
longing to  them,  whereas  what  is  now  proposed  embraces  a 
large  space  lying  not  merely  seaward  but  collaterally  to  the 
west  of  the  respondent's  premises  stretching  towards  the  market 
cross ;  and  (2.)  this  very  ground  was  enclosed  towards  the 
sea  and  made  part  of  the  embankment  facing  Victoria  Pier, 
with  the  express  sanction  of  the  Magistrates  and  Council,  and 
by  means  of  money  raised  by  the  subscriptions  of  the  public, 
as  before  mentioned.  Thus,  in  the  report  of  the  Committee  of 
Town  Council,  dated  as  early  as  October  1859,  it  was  recom- 
mended "that  the  space  lying  between  Victoria  Wharf  and 
Mr.  Irvine's  new  house,  and  below  Mr.  Foubister's  shop,  now 
used  as  a  place  for  sheltering  fishermen's  boats,  should  be  pro- 
perly levelled  and  macadamized,"  so  as  to  be  connected  with 
Victoria  Wharf.  Then  in  July  1865,  when  subscriptions  were 
in  course  of  being  obtained  for  this  purpose,  it  was  stated  to  a 
joint  meeting  of  the  Town-Council  and  Commissioners  of  Police, 
by  the  convener  of  the  committee,  that  if  the  south  side  of 
Victoria  Wharf  were  improved  by  the  erection  of  the  sea-wall 
which  had  been  proposed,  a  greater  amount  of  support  would 
be  obtained ;  and  upon  that  statement  it  was  resolved  **  that 
in  regard  to  the  extension  originally  proposed  of  Victoria 
Wharf,  and  the  pier  below  the  late  Mr.  Irvine's  property,  pre- 
parations be  made  for  commencing  the  work  early  next  spring," 
and  accordingly,  in  1866  the  sea-wall  was  built,  and  thegronnd 
levelled  and  connected  with  the  rest  of  the  ground  adjoining  to 
Victoria  Wharf.  After  this  it  seems  not  a  little  strange  tiiat 
sanction  should  have  been  given  to  the  appropriation  by  the 
respondent  of  ground  gained  in  this  manner  from  the  sea  for 
the  public  behoof.  Nor  can  any  support  be  derived  in  justi- 
fication of  this  proceeding  from  any  power  or  authority  con- 
ferred on  the  Magistrates  and  Council  as  Commissioners 
of  Police  under  the  General  Police  Act.  All  the  provisions 
founded  on  in  the  argument  have  reference  solely  to  the  improve- 
ment of  the  public  streets,  and  to  steps  taken  with  that  view,  and 
can  on  no  construction  be  held  to  embrace  alterations  on  the 
area  of  ground  here  contemplated.  Accordingly,  it  is  not 
under  the  Police  Act  at  all  that  the  respondent's  proceedings 
were  adopted. 

The  considerations  now  stated  afford  a  complete  answer  to 
the  arguments  so  strongly  pressed  by  the  res]H)ndent,  that  his 
premises  were  de  faeio  bounded  by  the  sea.      For  not  only  do 
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bis  titl^  |tari>'>rt  no  wa  )j«iuuilaiy,  And  confer  only  a  ri^ht  of 
access  to  the  shore,  but  (\.)  the  space  which  he  has  appropri- 
ate*!  in  not  all  seaward,  but  to  a  large  extent  landward,  if  the 
gained  ground  at  the  market  cross  can  be  so  called ;  and  <2.) 
even  the  gronnil  seaward  has  not  been  gained  by  mean«  of 
embankment  through  his  or  his  author  s  operations — which  is 
the  only  case  contemplated  in  the  passage  from  Erskine  on 
which  reliance  was  placed — but  has  been  gained  from  the  sea 
in  such  manner  as  to  make  the  space,  like  the  rest  of  the  srvinnd 
extending  from  Commercial  Street  down  to  Victoria  Wharf, 
public  projierty,  and  cannot  be  interfered  with  without  the 
sanction  of  the  Crown.  Nor  (3.)  is  it  to  be  forgotten  that  in  a 
|KfSseAS''iry  question  the  existing  state  of  things  falls  to  be  pre- 
served and  prritecte^l,  even  were  it  within  the  power  of  the 
resjiondeut  by  declaratory  action  to  vindicate  the  right,  which 
he  now  asserts,  as  against  the  Crown,  and  all  other  parties 
interested. 

Entertaining  the  view  now  explained,  it  does  not  appear  to 
me  at  all  necesary  to  refer  to  the  voluminous  parole  prwif  which 
has  been  led  by  the  [larties,  further  than  to  say  that  after  a  care- 
ful perusal  of  it  I  can  find  no  facts  established  having  any 
essential  bearing  on  the  case,  other  than  thr«e  which  I  have 
asriumed  to  be  sufiporte*!  by  the  ])roof,  ]iaro]e  and  documentary, 
in  the  explanatory-  statement  bearing  on  the  conclusions  at  which 
I  have  arrivecL 

The  respondent,  however,  urges  that  the  Crown  are  not  here 
stating  objections,  and  that  the  com]ilainers  have  no  title  to 
object.  I  do  not  think  that  there  is  any  ground  for  this  plea 
in  fact  or  in  law.  The  titles  of  the  several  complainers  give 
them  sufficient  interest  to  insist,  that  the  whole  area  extending 
from  Commercial  Street,  along  which  their  premises  arc  situated, 
to  the  Victoria  Wharf,  shall  remain  nnoljstnicted,  as  it  has 
existed  hitherto.  To  some  extent,  indeed,  the  proposed  erection 
would  certainly  interpose  between  the  property  of  some  of  the 
comi>lainer8  and  the  sea  ;  and  the  ground  proposed  to  be  en- 
closed would  also  limit  and  narrow  the  space  that  has  been 
used  by  them  and  by  the  inhabitants  of  Lervrick  as  an  access  to 
and  from  the  sea  and  Victoria  Wharf,  especially  on  the  west 
side  of  the  resfwndent's  premises,  near  to  the  market  cross.  I 
cannot  doubt,  therefore,  that  there  is  title  sufficient  and  interest 
in  the  comjilaincrs  to  insist  in  these  proceedings.  The  case  is 
essentially  different  from  that  of  Cameron  r.  Ainslie,  January 
1848.  There  the  l>oundary  of  the  party  whose  operations  were 
objected  to  was  the  sea-beach,  which  the  Court  found  must  be 
beld  as  extending  to  the  sea-shore ;  and  further,  the  only  use 
and  iK>ssession  alleged  by  the  objectors  (feuars  in  the  village) 
had  reference  to  the  use  of  the  shore  as  fishermen,  under  the 
Statute  Geo.  ii,  which  the  Court  held  did  not  confer  on  them- 
any  right  of  ser\'itude  which  they  could  vindicate,  and  which 
was  accordingly  disallowed  under  reservation  to  the  feuars  of 
all  their  statutory  rights  as  fishermen.  Here  there  is  no 
1>oundary  of  sea-beach  or  sea-shore  in  the  resjkondent's  title  ; 
and  his  attemjft  is  to  appropriate  ground  which  has  been  gained 
from  the  sea,  and  which  has  been  used  and  enjoyed  free  of 
obstniction  by  the  objectors  and  others  under  titles  which  give 
them  access  to  the  sea  and  seashore. 

On  the  whole,  I  am  of  opinion  that  the  interlocutor  of  the 
Lord  Ordinary  ought  to  be  adhered  to ;  but  I  cannot  conclude 
without  expressing  my  entire  concurrence  in  the  observations 
made  by  him  as  to  the  unnecessary  and  inexcusable  length  to 
which  the  proof  led  by  the  parties  has  extended,  notwithstand- 
ing of  the  urgent  and  repeated  remonstrances  of  the  commis- 
sioner by  whom  the  proof  was  taken. 

The  other  Judge«  concnrred. 

Adhere, 

Act,  Balfour,  Darling;  Macnaughton  and  Finlay,  W.S. 
AifenU. — AIL  Pattison,  Trayner;  William  Mason,  S.S.C.  AgtnU 
— K.  Cltrk.  H.J. 

January  18,  1873. 

SECOND  DIVISION. 

Tbrencb  Leddy,  Pursuer^  p.  George  Gibson  and  Co., 
Defenders. 
Beparation^Damagf*^  Master  and  Servant — Collaborateur — 
Ship,  Captain  of— Held  ttfat  a  seaman  had  no  relevant  ground 


of  action  against  the  owners  of  a  vesMl  for  injury  alleged  ti 
have  been  sustained  throng  the  fault  of  the  captain,  thcR 
being  no  averment  that  the  latter  waa  unfit  for  the  datiaif 
his  office. 

The  aTerments  of  the  porsner  were  thus  stated  bj  ti» 
Lord  Ordinary  (Mackenzie)  in  the  note  to  his  int» 
locator : — 

*'  1.  The  purtaer,  who  was,  on  16tli  March  I87I,  h 
the  employment  of  the  defenders  as  a  seaman  on  hoanl  ikr 
steamer  '  Osborne,*  has  raised  the  present  action  for  tbe  pv- 
pose  of  recovering  damages  from  them,  on  the  ground  Ait  ke 
was  injured  in  his  person  throngb  the  fault  of  the  captu  « 
master  of  the  '  Osborne,'  for  whom  the  defenders,  as  onm 
thereof,  are  responsible. 

**  The   pursuer  avers  in  his  summons,  that,  in  the  cca 
of  the  return  voyage  from  Rotterdam  to  Leith,  the  '(^bmc' 
required,    as   nsua^   to  be  turned   from   the   river  Hsu  Ui 
the  canal   running  to    Uelvoetaluys,    and    that    Mr.  Jum 
Johnstone,  the  captain  of  the  'Osborne,'  directed  a  ropecdkdi 
tpring-rop^,  which  was  not  of  sufficient  length  or  fit  or  inteiM 
for  the  purpose,  to  be  used  in  checking  or  taming  the  itoas 
into  the  canal,  and  that  he  ordered  the  porsner  and  other  m- 
men  to  pay  out  or  ease  off,  at  the  timberheads,  near  the  \tm, 
the  rope,  one  end  of  which  was  fastened  on  shore.    It  ii  di 
averred  that  this  spring-rope  was  of   insufficient  length— tki 
the  pursuer  was  obliged,  on  account  of  its  shortness,  and  is 
ordered,  to  let  it  go,  while  there  was  a  heavy  strain  npos  il- 
and  that  in  consequence  of  this  the  end  of  the  rope  strnek  Hi 
pursuer  before  he  could  get  dear  of  it,  and  broke  one<tf  hiil^ 
and  severely  hurt  the  foot  of  the  other.      The  snmmoiii  fntk 
sets  forth,  that '  the  pursuer  was  thus  injured  by  and  tbn^ 
the  gross  fault  and  negligence  of  Captain    Johnstone,  who  is 
in  command  of  the  vessel,  in  virtue  of  the  powers  eosM 
upon  him  by  the  defenders,  in   not  using,   or  ordering  to  k 
used,  a  fit,  sufficient,  or  suitable  rope  for  said  purpose^  JM^ 
of  a  spring-rope,   which  was  of  insufficient  length,  or,  il  il 
events,  in  not  stopping  the  steam-boat  from  proceeding  beto 
the  rope  was  nearly  all  paid  out,  which  it  was  the  dotf  d  tk 
said  Captain  Johnstone  to  do.'     The  ground  of  sction  i^  titf 
the    defenders  are  responsible  for  the  said   fanit  ssd  wtfi- 
gence  of  Captain  Johnstone,  by  and  through  which  tbepor 
was  injured." 

The  purener  pleaded — 

The  pursuer  having  been  injored  in  his  person  hyaad^^, 
the  fault  of  Captain  Johnstone,  for  whom  the  d^eoden  M 
responsible,  as  above  mentioned,  he  was  entitled  to  deentk 
reparation  and  damages  as  concluded  for  in  the 

The  defenders  pleaded — 

2.  The  statements  in  the  condescendence  were  in^t^ 
and  insufficient  in  law  to  warrant  the  conchuiosi  i  ■ 
summons. 

The  Lord  Ordinary,  by  interlocutor  of  Irt  Koiah' 
1872,  Bustained  this  plea,  and  dismissed  the  suminfl* 

In  his  note,  after  the  narrative  given  above,  hb  W" 
ship  proceeded : — 

**  The  Lord  Ordinary  is  of  opinion  that  the  porroer  ki^ 
set  forth  in  his  summons  a  good  or  sufficient  caiue  of  t^ 
The  pursuer  does  not  aver  that  the  captain  of  the  ■*«•■*  * 
not  possess  the  statutory  certificate  of  competency,  or  tkj» 
was  not  fit  and  competent  for  the  duties  of  his  office.  I'J 
is  no  allegation  that  the  defenders  had  failed  to  hu*** 
steamer  with  ropes  of  sufficient  length,  and  fit  for  the  !«!*■ 
of  checking  or  turning  the  steamer  into  the  canaL  On  tiie* 
trary,  it  is  averred  in  the  summons  that  the  mode  of  ttf^ 
the  steamer  into  the  canal  was  by  means  of  a  f****''^^ 
that  there  were  on  board  the  vessel  two  check-ropet  tfajf 
this  purpose  to  suit  the  state  of  the  tide ;  and  the  fO^ 


'''"1  1 
l1 


compUint  is,  that  these  ropes  were  not  used,  but  tbit  ttj'^ 
tain  onlerod  a  rope  *  called  a  sprmff-rope,  which  »••  "V 
sufficient  length,  or  fit  or  intended  for  the  porpose,*  to  W  •* 
The    sole    ground  of  action,  therefore.   Is  the  *»«!*.■ 'I 


cai)tain  of  the  steamer  in  using 


this  iasnfficisBt  tp^^ 
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ling  one  of  two  check-ropes  on  board  the  vessel, 
r  rope  fit  and  sufficient  for  the  purpose, 
luer  at  the  time  was  not  a  stranger,  but  the  ser- 
efenders.  So  also  was  the  captain.  The  captain 
•suer  were,  the  Lord  Ordinary  considers,  fellow- 
:aged  in  one  common  employment,  namely,  the 
f  the  vessel.  No  doubt  they  had  each  different 
form,  aod  the  pursuer  was  under  the  command  of 

But,  as  observed  by  Liord  Cran worth  in  the  case 
Merry  and  Cuninghame,  '  Workmen  do  not  cease 
HTorkmen  because  they  are  not  all  equal  in  point 
r  authority.  A  gang  of  labourers  employed  in 
[cavation  and  their  captain,  whose  directions  the 
bound  to  follow,  are  all  fellow-labourers  under  a 
ter,  as  has  been  more  than  once  decided  in  £ng- 
tliis  subject  there  is  no  difference  between  the 
;land  and  Scotland.'  The  pursuer  and  the  cap- 
Uow-servants,  the  defenders,  as  their  masters,  are 
>le  for  an  injury  sustained  by  the  pursuer  through 
he  captain,  because  the  pursuer,  when  he  entered 
I*  service,  must  be  held  to  have  done  so  in  the 
lat  he  was  exposed  to  the  risk  of  injury  through 
the  part  of  the  captain  while  acting  as  the  defen- 
,  and  on  the  footing  that,  as  between  himself  and 
tie  would  run  that  risk.  Such  a  fault  as  the  pur- 
is  of  is  just  one  of  the  ordinary  risks  of  a  seaman's 
rhich  the  masters,  the  owners  of  the  vessel,  are  not, 
[inary  thinks,  liable  in  reparation.      The  pursuer 

captain  for  the  consequences  of  his  fault,  but  he 
i  of  action  against  the  defenders,  whom  he  does 
have  committed  any  wrong — Wilson  v.  Merry  and 

29th  May  1 868,  Law  Reports,  1  Scotch  Appeals, 
Qshill  Coal  Company  v.  lleid,  17th  June  1858, 
>  ;  Hutchinson  v.  The  York,  Newcastle,  and 
11  way  Company,  22d  May  1850,  19  Law  Jour- 
J6  ;  Searle  v.  Lindsay,  22d  Nov.  1861,  31  L.  J.  Com. 

uer  reclaimed,  and  argued — 

ne  of  coUahorateur  did  not  apply  to  the  captain 
L  distinction  ha<l  been  recognised  in  the  English 
een  a  fellow-servant,  though  of  higher  rank,  and 
ister ;  see  opinions  of  the  Judges  in  Gallagher  v, 
1864,  33  L.  J.,  C.P.,  331,  and  Hall  v.  Johnson,  Feb. 
J.  £xch.  Ch.  222  ;  Manley  Smith  on  Master  and 
ed.)  p.  208.     And  there  was  a  sound  reason  for  the 

In  the  case  of  an  upper  servant,  as  the  under- 
iger  of  a  colliery,  the  workman  could  protect  him- 
is  ordered  to  do  a  thing  which  he  considered  danger- 
peal  to  the  masteror  principal  manager.  But  there  was 
ial  against  the  orders  of  a  ship  captain.     It  was  not 

of  an  employer  to  place  a  person  in  his  place  for  all 
d  yet  say  that  he  should  not  be  responsible  for  the 
official  whom  he  had  created.     It  was  not  true  that 

entering  an  employment  engaged  to  run  all  ordi- 
icident  to  the  employment.      Most  certainly  he  did 

to  run  the  risk  of  his  master's  fault,  and  a 
m  the  master  had  vested  with  his  whole  powers 
1  in  a  question  of  this  kind  to  be  master  himself. 

br  the  defenders — 

t  from  a  contract  of  service,  a  master  was  not  liable 
of  those  employed  by  him,  if  he  had  exercised  due 
•  selection — Priestley,  3  Meeson  and  Welsby,  p.  1 ; 
lill,  14th  December  1869,  anU,  vol  xlii.  p.  132, 
ere  cited. 

ing— 

tice-Clerk. — I  am  of  opinion  that  the  interlocutor 
Ordinary  is  well  founded,  on  the  grounds  which  he 
plained.  The  injuries  of  which  the  pursuer  com- 
aid  to  have  been  inflicted  by  the  neglect  of  the 
vessel  of  which  the  pursuer  was  one  of  the  crew,  in 
I  a  voyage.  As  far  as  the  defenders,  who  are  the 
he  vessel,  are  concerned,  the  master  and  the  crew 
srvantt,  engaged  under  a  common  employer,  in  the 
f  a  common  employment;  and,  on  the  principle 


established  in  the  case  of  the  Bartonshill  Coal  Company,  the 
defenders  could  not  be  liable  for  injuries  received  by  one  of 
their  servants  by  the  negligence  of  another  in  the  execution  of 
the  contract  of  employment,  if  they  had  exercised  reasonable 
care  in  their  selection  of  the  servant  who  was  guilty  of  the 
neglect  which  caused  the  injury. 

It  has  been  maintained  that  the  master  of  a  sea-going  vessel 
holds  an  independent  position,  and  that  on  a  voyage  he  has  the 
absolute  control  of  the  ship,  so  much  so  that  even  the  owners, 
had  they  been  on  board,  could  not  have  interfered  with  his 
orders.  This  is  true,  and  arises  from  the  incidents  and  exi- 
gencies of  navigation.  But  there  can  be  no  doubt  that  if  third 
parties,  or  strangers,  are  injured  in  person  or  property  by  the 
fault  of  the  master  or  captain,  the  owners  are  responsible,  be- 
cause he  is  the  servant  of  the  owners,  and  the  rule  of  law  "  qiu 
facit  per  aliumfacU  per  te"  would  regulate  the  liability  of  the 
owners.  In  the  present  case  the  owners  are  not  liable,  because 
both  captain  and  crew  were  fellow-servants  unedr  a  contract  of 
employment  with  a  common  employer. 

I  took  occasion  in  the  recent  case  of  Gregory  v.  Hill  to  explain 
the  principle  on  which  the  Bartonshill  Company  was  decided, 
and  which  we  must  now  hold  to  be  the  law  applicable  to  such 
cases,  and  I  refer  to  my  observations  there  on  the  English 
decisions.  The  exception  to  the  general  rule,  respondeat  su' 
perior  — expressed  among  us  in  our  law  by  the  brocard  of  the 
civil  law,  Qui/acit  per  alium  facit  per  se, — has  been  rested  in 
England  entirely  on  an  obligation  implied  in  the  contract  of  ser- 
vice, under  which  the  servant  is  presumed  to  undertake  all  the 
ordinary  risks  of  the  service,  arising  from  the  fault  of  those  em- 
ployed along  with  him,  and  to  be  recompensed  for  this  risk  by 
the  remuneration  which  he  receives.  I  do  not  say  that  the  case 
of  Priestley,  which  was  the  first  of  the  series,  necessarily  pro- 
ceeded on  so  artificial  a  rule,  but  it  is  now  clearly  established, 
and,  as  far  as  I  can  judge,  universally  acknowledged  and  en- 
forced in  the  courts  in  England. 

It  is  true  that  in  the  case  of  Merry  and  Cnninghame,  which 
was  a  clear  and  simple  illustration  of  this  rule.  Lord  Cairns  and 
Lord  Colonsay  expressed  the  opinion,  and  doubtless  quite 
accurately,  that  the  rule  itself  was  only  one  illustration  of  the 
maxim  "culpa  tenet  suo8  atictores^**  and  indicated  that  this 
maxim  might  perhaps  in  some  supposed  cases  have  a  wider  appli- 
cation. But  hitherto  no  such  limitation  of  the  employer's  lia- 
bility has  ever  received  effect,  and  I  have  great  doubts  if  it 
admits  of  application  without  much  clearer  definition.  If  indeed 
the  liability  of  the  employer  were  in  all  cases  to  be  limited  by 
the  rule  cidpa  tenet  suos  auctores  to  an  obligation  to  use  reason- 
able care  in  selecting  his  servants,  whether  those  who  suffered 
by  the  negligence  of  those  employed  were  fellow-servants  or 
strangers,  such  a  rule  would  be  simple.  But  it  is  needless  to  say 
that  such  is  not,  and  never  has  been,  the  law.  In  the  case  of 
Gregory  v.  Hill,  on  a  review  of  all  the  authorities,  we  refused  to 
liberate  the  contractor  for  the  mason  work,  in  the  building  of  a 
house,  for  the  neglect  of  his  servant,  by  which  the  servant  of  a 
contractor  for  the  joiner  work  of  the  same  house  was  injured. 
The  most  recent  decision  on  the  subject  in  the  English  Courts, 
of  which  I  am  aware,  is  the  case  of  Murray,  Law  Reports,  C. 
Pleas,  vol.  6,  p.  24.  In  that  case  a  stevedore  had  been  employed 
by  the  owners  of  a  ship  to  land  a  cargo  at  Liverpool.  In  the 
process  of  landing  one  of  his  men  injured  one  of  the  crew,  who 
brought  his  action  against  the  owners.  It  was  found  that  the 
man  who  caused  the  injury  was  the  servant  of  the  stevedore, 
and  not  of  the  owners.  Justice  Willes,  in  giving  his  opinion, 
says,  "  The  rule,  out  of  which  this  case  forms  an  exception,  that 
a  servant  or  workman  has  no  remedy  against  his  employer  for 
an  injury  sustained  in  his  employ  through  the  negligence  of  a 
fellow  workman  or  servant,  is  subordinate  to  another  rule,  and 
does  not  come  into  operation  until  a  preliminary  condition  is 
fulHlled  ;  it  must  be  shown  that  if  the  injury  had  been  done  to 
a  stranger  he  would  have  had  a  remedy  against  the  person  who 
employed  the  wrongdoer."  The  plaintiff  was  held  to  have  no 
such  remedy  in  that  case,  because  the  stevedore  was  an  inde- 
pendent contractor,  over  whose  servants  the  owner  had  no 
controL 

It  was  suggested  that  the  captain  of  a  vessel  on  a  voyage  was 
to  be  held  to  be  a  "  depaty  master  "  in  the  sense  in  which  that 
term  has  been  used  in  some  English  cases.  If,  however,  I 
rightly  understand  the  phrase,  it  denotes  one  who  is  appointed 
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to  do  that  which,  from  the  nature  of  the  contract,  the  employer 
would  himself  have  done.  This  is  not  the  position  of  the  cap- 
tain of  a  sea-going  vesseL  In  so  far  as  he  is  anything  but  a 
servant,  he  is  rather  in  the  position  of  an  independent  con- 
tractor. But,  as  regards  a  question  like  this,  I  cannot  look  on 
him  in  any  other  light  than  as  a  servant,  along  with  the  rest  of 
the  crew,  of  the  owners  of  the  vessel,  although  he  has  control 
and  power  of  superintendence  over  his  fellow-servants. 

Lord  Cow  ah. — This  is  an  interesting  case,  and  differs  in 
some  respects  from  cases  of  a  similar  kind  which  we  have  had 
to  consider.  I  concurred  in  the  judgment  delivered  in  Gregory 
V.  Hill  I  adhere  to  the  views  which  were  then  fully  ex- 
plained as  the  grounds  on  which  the  Court  proceerle<L  Holding 
these  views,  I  do  not  think  we  require  to  go  into  the  nice  dis- 
tinctions on  which  the  doctrine  of  coUaborcUeur  is  said  by  the 
Lord  Advocate  to  be  founded.  The  sole  question  iu  the  case 
depends  on  the  relation  in  which  the  captain  of  a  vessel  stands 
to  the  crew  whicli  be  commands.  In  such  cases  as  the  present, 
are  the  master,  mate,  and  mariners  not  all  engaged  in  a  com- 
mon employment  or  business,  and  as  engaged  for  the  voyage  by 
the  owners?  I  think  this  query  must  be  answered  in  the 
affirmative.  In  many  matters  a  shipmaster  is  supreme,  and 
wields  dictatorial  power ;  even  over  the  owners  themselves,  if 
they  come  on  board  during  the  voyage,  and  attempt  to  interfere 
with  his  control  of  the  navigation.  In  that  respect  he  might  be 
said  to  have  a  larger  power  than  a  mere  coUaborateur.  But 
then,  on  the  other  hand,  captain  and  crew  are  more  clearly 
fellow-workmen,  in  another  respect,  than  we  usually  find  in  the 
cases  already  decided.  They  are  all  equally  and  wholly  in- 
terested in  the  navigation  of  their  vessel,  and  in  the  safe  prose- 
cution of  its  voyage.  On  the  whole,  I  think  there  is  no  founda- 
tion for  the  distinction  which  has  been  pleaded  in  English  cases 
between  a  deputy-master  and  a  mere  coUaborateur  ;  that  captain 
and  crew  were  equally  the  servants  of  the  owners  engaged  in  a 
common  work  ;  that  the  accident  which  occurred  to  the  pursuer 
was  one  of  the  ordinary  risks  incident  to  his  employment ;  and 
that  the  rule  respondeat  superior  docs  not  apply. 

Lord  Benholmk. — ^The  only  question  in  this  case  is  in  respect 
of  the  application  of  the  English  doctrine  of  collaborafeur.  Is  it 
to  be  held  as  not  confined  to  workmen  of  not  very  different 
grades,  but  as  extending  to  all  officers  whether  of  lower  or  of 
higher  rank  acting  under  one  employer  ?  Some  observations  of 
the  English  Judges  might  indicate  that,  though  they  applied  the 
rule  to  a  sab-foreman,  such  as  the  under-ground  manager  of  a 
coal-pit ;  yet  they  reserved  their  opinion  upon  the  case  where 
injury  has  arisen  from  the  fault  of  the  principal  foreman,  on 
whom  the  owner  has  conferred  the  supreme  control  over  the 
whole  subjects,  as  well  as  over  the  workmen.  I  had  some 
doubts  whether  we  were  not  going  beyond  what  had  been  ex- 
pressly decided  by  the  English  Courts.  But  I  do  not  see  my 
way  to  give  effect  to  these  doubts.  The  word  coUaborateur  sug- 
gests  commimity  of  actual  labour,  but  it  is  clear  that  the  mean- 
ing of  the  word,  as  used  by  the  English  Judges,  must  be  taken 
in  a  much  wider  sense.  If  the  fault  of  a  foreman  or  sub-fore- 
man is  held  to  be  the  fault  of  a  coUdf>orat^ury  ought  that  to  be 
extended  to  every  person  connected  with  the  em2)loyment  who 
is  not  the  owner  himself,  oven  to  the  person  upon  whom  the 
owner  has  conferred  the  full  powers  belonging  to  himself  ?  On 
the  whole,  I  am  not  prepared  to  give  effect  to  the  distinction 
between  the  two  cases. 

Lord  Neaves. — It  is  not  necessary  to  go  into  that  region 
which  lies  beyond  the  principle  applicable  to  common  employ- 
ment. There  are  sufficient  to  afford  grounds  for  the  decision  of 
this  case. 

The  most  general  rule  on  this  subject,  and  that  most  con- 
sistent with  equity,  is  culpa  tenet  suos  auctores,  meaning  not  only 
that  the  person  by  whose  fault  an  injury  is  caused  is  liable,  but 
that  no  one  else  is  liable. 

But  from  this  rule  there  are  several  exceptions,  one  of  them 
being,  Quifacitper  alium  facit  per  se,  i.e.,  a  man  who  employs 
another  to  do  anything  is  answerable  for  the  way  in  which  that 
other  does  it  In  England  this  ride  takes  the  form  of  the 
maxim,  ReHporuiecU  miperior. 

From  this  rule,  which  is  itself  an  exception,  there  are  at  least 
three  counter-exoeptions. 


First, — ^If  the  person  who  employe  another  to  do  a  thing  doa 
not  employ  a  servant,  but  a  person  of  independent  itatioi-ft 
tradesman  or  contractor — ^then  the  person  employing  this  inde. 
pendent  tradesman  or  contractor  is  not  responsible  for  the  v^ 
in  which  he  may  perform  or  misperform  the  woric  Od  thi 
principle,  if  my  coachman  nms  over  a  child,  I  am  liable.  Bit 
if  I  hire  a  post-chaise,  I  am  not  answerable  for  the  port^. 
He  is  the  servant  of  the  coach-hirer,  and  not  mine. 

Second. — Even  if  my  servant  in  the  ooorse  of  his  empbjnait 
does  an  injury,  if  he  does  it  criminally^  I  am  not  liable.  I  an 
liable  for  his  negligence,  bat  not  for  his  malice;. 

The  third  counter-exception  is  that  with  which  the  use  of  tb 
word  coUaborateur  originated.  It  may  be  too  narrow  a  vwi, 
but  the  meaning  of  the  doctrine  is,  that  where  several  pom 
are  engaged  under  one  common  employer,  and  one  of  tkea  ■ 
injured  by  another,  the  employer  is  not  liable.  I  do  not  bmm 
to  go  further.  The  captain  of  a  ship,  although  certainly  it  a 
position  of  great  power,  must  still  obey  the  owner,  except  is* 
far  as  the  navigation  of  the  ship  is  directly  concerned.  I  see  m 
reason  for  holding  that  he  is  to  be  considered  a  deputy-mite 
If  he  were,  it  would  give  rise  to  endless  anomalies.  SoppM 
the  captain  lawfully  off  duty,  and  the  mate  to  go  on  boiid,  ■ 
the  owner  to  be  held  liable  for  what  the  mate  does,  and  sot  far 
what  the  captain  does  ?  In  my  opinion,  the  captain,  nuts,  mi 
seamen  are  all  persons  deriving  their  employment  from  the  f^ 
owner,  and  serving  him  in  the  navigation  of  the  ship^  and  I 
think  this  principle  has  been  well  employed  by  the  Lari 
Ordinary  in  the  decision  of  this  case. 

Adhm. 
Act,  Scott,  Rhind ;  George  Begg,  S.3.C.,  AgemL—AlL  Imi 
Advocate  (Young),  Q.C.,  Trayner;  Patrick  S.  Beveridgs^  SLiCl 
Agent.— Si,  C.  CUrh.  m 
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second  division. 

S(B  Andrew  Agnew  of  Lochnaw,  Baronet,  Pwrmtf, 

V.  The  Lord  Advocate,  Defender. 

Property— Foreshote — Barony  Title — Grown  CHuvrier^Pm^ 
sion— Prescription — Held  tiiat  the  Crown  right  of  profMri^i 
the  foreshore  is  alienable,  and  can,  subject  to  the  psblie  ■( 
be  transferred  from  the  Crown  to  a  private  proprietoi;  flf 
that  where  the  Crown  grant  of  lands,  de  facto  boniuled  bffli 
sea,  in  a  barony  or  other  Crown  charter,  contains  no  wjiuk 
boundary,  the  question  whether  the  foreshore  is  incloM  ii 
the  grant  is  to  be  determined  by  proof  of  possesston. 

Obwroed  that  in  this  case  possession  merely  indicated  wlutva 
the  subject  of  the  grant,  and  did  not  prescribe  the  ihonsi 
pertinent  under  the  grant. 

Observed  that  a  general  Crown  title  to  lands,  even  to  s  1mn4 
de  facto  bounded  by  the  sea,  did  not  of  itself  cony  tk^ 
perty  of  the  foreshore. 

Circumstances  and  acts  of  possession  which  were  held  mSM 
to  establish  that  the  foreshore  was  port  of  the  gnnt  nktt 
barony  and  other  Crown  titles. 

The  pursuer  of  this  action  concladed  that  it  ooglit  m 
should  be  found  and  declared, 

"  that  the  whole  soil  or  groimd  of  the  shore  of  the  set  ik^ 
low- water  mark  of  ordinary  spring-tides  ex  ctdverm  d  A* 
following  lands  belonging  to  the  pursuer,  in  the  eootif  • 
Wigton,  viz.,— ^r«^  the  lands  of  Kerronroe  and  Kiiklaii  i 
Kirkcolm,"  etc.,  **all  as  the  said  lands  are  delineated  onstflf 
of  the  Ordnance  Survey  map,  to  be  produced  at  the  aW 
hereof,  pertains  heritably  in  property,  and  belongs  exefanMr 
to  the  pursuer,  as  proprietor  of  the  said  respective  Isndi** 

The  lands  belonging  to  the  pursuer  were  thusdescrihl 
by  John  Crawford,  factor  on  the  estate  from  the  f^ 
1849  to  the  year  1859:— 

"The  Lochnaw  estate  is  in  two  i>ortions;  the  prii#' 
portion  is  at  Lochnaw,  in  the  parishes  of  Leswalt  sad  KizloBte 
and  it  stretches  across  the  point  from  Loch  Byaa  oa  tb  M* 
side  to  the  Irish  Channel  on  the  other.    The  Ingth  d  ^ 
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ig  the  shore  on  the  Loch  Ryan  side  is  abont  4}  to 
n  the  Irish  Channel  side  the  length  is  about  5  miles 
of  the  property  is  known  by  the  name  of  the  Loch- 
The  other  portion  of  the  property  is  in  the  lower 
•untry,  on  the  Solway  Firth,  about  25  or  30  miles 
I  Lochnaw,  and  is  known  by  the  name  of  the 
I.  The  coast  line  of  that  portion  of  the  property  is 
miles  in  length." 

ion  of  the  parsaer's  estate  had  been  erected  and 
I  into  a  barooy,  to  be  called  in  all  time  comiDg 
of  Lochnaw,  conform  to  a  charter  under  the 
in  favour  of  the  deceased  Sir  James  Agnew, 
ligned  James  Agnew,  younger  of  Lochnaw), 
ted  at  Kensington  the  29th  of  March  1699,  the 
md  others  having  long  previously  been  held 
y  under  Crown  titles.  The  other  portion  of 
's  estate  had  also  been  held  for  a  very  long 
mself  and  his  ancestors  under  Crown  titles, 
tr's  whole  lands  and  estates  were  entailed, 
leed  of  entail  executed  by  Sir  Andrew  Agnew 

Lochnaw,  and  his  only  son,  Stair  Agnew, 
md  21st  April,  and  recorded  in  the  Register 
5th  June,  and  in  the  Books  of  Council  and 
I  June,  all  in  the  year  1757.  The  pursuer 
needed  under  this  deed  of  entail, 
ound  of  his  action,  the  pursuer  stated— 
The  several  lands  mentioned  in  the  summons  were 
1  the  said  Oown  charters  and  deed  of  entail,  and 
3  seaHshore.  The  portions  of  the  shore  mentioned 
Ds,  and  extending  between  the  several  boundaries 
I,  had  for  time  immemorial,  or  at  all  events  for 
tly  exceeding  forty  years,  been  in  the  exclusive 
himself  and  his  ancestors  as  part  and  pertinent  of 
ktes.  They  had  constantly  and  without  challenge 
>  said  shores  as  their  own  property,  and  from  time 
•r  at  least  for  upwards  of  forty  years,  had  exercised 
)ry  rights  by  acts  of  possession  of  every  kind  of 
ject  was  capable.  Amougst  the  said  acts  had  been 
sand,  and  stones  from  the  shore,  and  preventing 
>ing  so,  boring  for  coal  and  freestone,  erecting  and 

on  the  foreshores,  using  the  shores  for  landing 
ig  persons,  cattle,  and  goods,  taking  wrack  and 
ing  for  a  rent  to  others  the  right  of  doing  so.  The 
1  had  been  exclusive  of  any  possession  on  the  part 

d— 

■e  ex  adverso  of  the  lands  and  barony  libelled  was 
1  virtue  of  the  titles  by  which  the  said  lands  and 
leld,  and  he  was  entitled  to  decree  in  terms  of  the 
1  of  the  summons.  2.  The  shores  libelled  having 
I  for  time  immemorial,  or  at  least  for  forty  years, 
s  predecessors,  under  the  said  writs  and  titles,  as 
iinent  of  his  said  estates,  the  property  thereof 
m,  and  he  was  entitled  to  have  the  right  of  property 
oncluded  for. 

-own  it  was  admitted  that  the  pursuer  was 
prietor  of  the  barony  of  Lochnaw  and  of  the 
specified,  and  that  the  said  lands  were  upon 
But  it  was  stated  that  none  of  the  charters 
ided  on  as  the  titles  to  the  estate  contained 
f  the  foreshores  in  question  as  part  of  the 
,  and  the  possession  founded  on  was  denied, 
n  pleaded — 

wn  not  having  made  any  grant  to  the  pursuer  or 
rs  or  authors  of  any  of  the  subjects  claimed,  the 
t  to  be  assoilzied.  2.  The  writs  founded  on  not 
title  in  themselves  to  the  portions  of  foreshore 
irescriptive  possession  not  having  been  had  of  any 
bjects,  the  defender  was  entitled  to  be  assoilzied 
lunoDfl  of  the  summons,  with  expenses. 

ring  was  among  the  evidence  led  by  the 


pursuer  as  to  the  amount  and  nature  of  the  possession 
alleged : — 

"John  Crawtord. — I  was  resident  factor  for  Sir  Andrew 
Agnew,  and  I  Uved  at  Glenhead,  near  Lochnaw  Castle,  from 
1849  till  1859.  ....  I  have  been  acquainted  all  my  life  with 

the  property  of  Lochnaw,  and  the  adjacent  properties 

While  I  was  resident  factor  there  I  was  intimately  acquainted 
with  the  administration  of  the  Lochnaw  estates.  We  looked 
upon  the  foreshore  as  part  and  parcel  of  the  property.  We 
took  stones  from  it  for  the  use  of  the  property ;  we  took  the 
seaware  from  it ;  we  took  sand  from  it  for  bmlding  purposes 
and  gravel  for  roads 

**  By  Lord  Ordinary.— {Q.)  In  letting  the  farms  did  you  take 
it  into  consideration  in  fixing  the  rents  of  the  tenants  ?  (A.) 
Yes.  It  was  separately  divided  to  the  different  tenants  on  the 
shore,  and  these  tenants  were  entitled  to  cut  the  kelp 
ware  opposite  their  farms,  while  the  drift  ware  was  applicable 

to  all  the  tenants  on  the  estate The  arrangement  I  have 

mentioned  with  regard  to  the  sea-ware  referred  to  all  the  shores 
of  the  estate,  but  more  especially  to  the  shore  on  Loch  Eyan, 
where  more  ware  came  in  than  at  any  other  part,  and  a  larger 
amount  of  kelp  ware  grew  upon  the  boulders  in  that  place  under 
high-watermark.  ....  The  drift  ware  was  taken  by  the  whole 
tenants  on  the  property.  Those  living  inland  lifted  the  ware,  and 
carried  it  home  ;  they  were  not  permitted  to  lay  it  up  in  heaps  on 
the  beach,  but  had  to  take  it  away  when  they  lifted  it.  If  any 
other  parties  than  the  tenants  interfered  with  the  ware,  they 
were  turned  off,  but  it  was  very  seldom  that  any  such  parties 
attempted  to  take  it  away.  They  were  tenants  on  the  Earl  of 
Stair's  property  at  Balwherry.  I  obtained  an  interdict  against 
the  tenant  of  Balwherry,  who  would  not  be  forbidden,  but 
persisted  in  the  trespass.     This  was  in  1851.''  .... 

'*  Thomas  Mobeland. — I  am  76  years  of  age.  For  nearly 
54  years  I  have  been  joiner  on  the  estate  of  Lochnaw,  drawing 

plans   and    supeiintending    buildings    on  the    estate 

I  am  much  better  acquainted  with  the  parts  which  front  Loch 
Ryan  and  the  Irish  Channel  than  with  the  part  in  the  lower  end 

of  the  county When  I  first  knew  the  place  there  was  kelp 

made  on  the  shore,  but  that  did  not  continue  for  many  years. 
I  think  the  kelp  was  made  altogether  from  cut  ware — that  is 
the  ware  which  was  growing  on  the  boulder  stones,  and  which 
the  tenants  cut  off.  The  drift  ware  was  used  for  manure. 
When  I  first  knew  the  estate,  I  believe  the  kelp  on  the  Loch 
Ryan  shore  was  let  to  a  kelp-maker,  but  that  was  not  continued 
long  after  the  new  factor  came.  After  that  I  believe  an  arrange- 
ment was  made  for  the  tenants  of  the  farms  to  get  it.  .  .  .  When 
I  went  there,  there  were  a  great  many  granite  boulders  along  the 
shore  of  the  estate  on  the  Loch  Ryan  side  between  high  and  low 
water-mark.  A  very  great  quantity  of  these  boulders  have  haexx 
taken  from  the  shore  since  I  began  to  have  charge  of  the  buildings 
on  the  estate.  Large  additions  were  made  to  Lochnaw  Castle 
between  1 820  and  1 830.  The  work  went  on  during  the  whole  of 
that  time,  and  I  looked  after  it.  The  castle  was  nearly  doubled 
in  size.  All  the  granite  required  for  these  additions  was  got  from 
the  shore  between  high  and  low  water-mark.  It  was  used  for 
comers,  and  for  a  large  belt  round  at  least  three  sides  of  the 
castle,  and  also  for  jambs  and  lintels  inside  the  castle  ;  and  the 
foundations,  or  a  great  part  of  them,  were  laid  with  granite. 
That  granite  was  being  taken  off  and  on  during  the  whole  of  the 
10  years  I  have  mentioned  ;  and  at  other  times  we  took  granite 
from  the  shore  just  as  we  wanted  it.  The  stones  were  split 
when  the  tide  was  out,  and  carried  to  the  beach,  and  they  were 
dressed  there  when  it  was  good  weather.  There  was  a  wooden 
shed  put  up  on  the  shore  by  Sir  Andrew  for  the  accommodation 
of  the  hewers.  The  stones,  after  being  dressed,  were  carted  up 
to  the  castle.  •  .  .  During  the  54  years  I  have  been  there  a  great 
many  sea  stones  have  been  taken  from  the  beach  for  paving 
offices  on  the  farms  and  for  putting  into  dykes.  It  has  been 
the  practice  to  do  that  all  the  time  I  have  been  there. .  .  .  All  the 
dykes  were  built  of  these  stones.  In  the  specifications  I  bound 
the  contractors  to  use  thesestones  forpaving  the  byres  andstables 
and  I  saw  that  they  were  used.  That  has  been  the  practice 
during  the  whole  of  my  time  until  now.  Sir  Andrew  has  not 
been  requiring  to  use  any  of  the  large  granite  boulders  for  a 
number  of  years,  but  the  smaller  ones  still  continue  to  be  used 
for  paving  and  for  dykes.    It  was  a  great  accommodation  for  us 
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to  get  the  stones  in  that  way,  as  we  were  far  from  any  quarries,  i 
On  the  Irish  <.'hannel  side  st^mes  hare  also  been  taken  from  the  ' 
shore  between  high  and  low  water-mark  all  my  time,  whenever 
we  wanted  them.  We  wanted  them  occasionally  from  time  to  ; 
time,  but  not  84}  many  as  on  the  other  side.  .  .  .  Whenever  stones  , 
were  wanted  for  paving  the  bjTcs  or  courts,  or  for  repairing  the  j 
dykes,  they  were  taken  from  the  shore  in  the  same  way  on  that  ' 
side  of  the  proi>erty  as  on  the  othor,  all  the  54  years  I  have  been  ' 
there.  .  .  .  During  the  time  I  have  had  charge  of  the  buildings  on  : 
the  estate,  sand  has  been  taken  from  the  Loch  Ryan  shore  . 
between  high  and  low  water-mark  whenever  it  was  require<L  . 
In  the  specifications  I  lK>und  the  contractors  to  make  the  ] 
mortar  with  shore  sand  all  my  time.  I  did  not  see  that  they  | 
actually  took  their  sand  there,  but  I  saw  the  mortar,  and  I  saw  | 
ithadbeenmadewiththatsantL  .  .  .  There  was  sand  taken  from  ! 
the  shore  on  the  Irish  Channel  side  all  my  time  in  the  same  way.  | 
The  contractors  there  were  taken  bound  in  the  specifications  to  , 
make  their  mortar  with  shore  sand,  and  they  did  it.  The  i 
mortar  used  for  the  upper  work  of  the  castle,  including  the 
towers,  and  all  above  the  roofs  where  the  building  was  most  ! 
exposed  to  the  weather,  was  also  made  with  shore  sand.  The  1 
sand  was  carried  from  the  shore  to  the  castle,  and  that  went  | 
on  during  the  10  years  when  the  additions  were  being  made  to 
it"  .  .  . 

"Alexander  H.  M'Clban. — I  am  57  years  of  age.  I 
am  tenant  of  the  farm  of  Low  Auchneel  on  the  estate  of 
IxK:hnaw  ;  it  is  on  the  Loch  Ryan  shore.  My  father  had 
l>cen  tenant  of  that  farm  from  1809.  I  became  tenant  in 
1847.  I  vas  bom  on  the  farm,  and  have  live<l  there  all 
my  life.  The  seashore  there  is  in  the  possession  of  the 
proprietor,  and  I  have  acquired  right  from  him  to  take  wrack 
from  it.  That  was  in  my  father*s  original  lease.  My  father 
and  I  have  been  in  the  habit  of  cutting  and  using  the  ware  on 
the  shore  from  1809  downwards.  It  is  a  valuable  commodity. 
Xo  one  else  interfered  with  the  growing  sea  ware  on  that  [lart 
of  the  shore.  Any  of  the  tenants  on  the  estate  were  allowed 
to  lift  the  drift  ware  on  theshore  if  they  carted  it  away.  .  .  .  There 
were  no  other  persons  who  took  either  cut  or  drift  ware  off  that 
portion  of  the  shore  during  the  whole  of  my  time,  so  far  as  I 
am  aware.  I  have  taken  stones  from  the  shore,  both  above  and 
below  high  water-mark.  I  have  taken  stones  for  building  fences 
above  high  water-mark,  and  stones  for  comers  or  building 
houses  below  high  water-mark.  I  have  done  that  frequently 
from  time  to  time  during  the  time  I  have  been  ujmu  the  farm. 
I  got  leave  from  the  proprietor  to  do  it  It  was  not  a  thing 
that  was  included  in  the  lease.  ..  .  I  have  lifted  sand  off  theshore 
between  high  and  low  water-mark  for  building  houses.  I  have 
also  taken  gravel  from  the  beach.  That  was  done  with  the 
leave  of  Sir  Andrew  ;  1  could  not  have  done  it  without  leave. 
These  operations  just  occurred  when  there  was  occasion  for  them 
in  the  course  of  my  occupation  of  the  farm.  I  took  the  sand 
and  gravel  whenever  I  required  them,  after  getting  leave  to  do 

SO.      .    .    • 

*'  WiLLiAJf  M'Mbikan. — I  ■  am  65  years  of  age.  I  am 
tenant  of  the  farm  of  High  Salquharry,  on  the  Lochnaw 
estate,  and  I  have  been  so  since  my  father's  death,  18 
years  ago.  My  grandfather  was  tenant  of  the  same  farm 
before  him.  My  forefathers  have  been  connected  with  the 
property  for  above  300  years.  I  have  lived  there  all  my 
life.  My  farm  is  upon  Loch  Ryan,  having  a  stretch  of 
shore  along  it  of  about  half  a  mile.  When  1  first  recollect, 
the  kelp -shore  was  lot,  I  think  to  Mr.  Agnew  of  Clenarie, 
who  gathered  the  sea-weed  and  made  it  into  kelp.  He  was 
a  tenant  on  the  Lochnaw  estate,  and  his  landlord,  from  whom 
he  held  the  kelp-shore,  was  Sir  Andrew  Agnew.  The  kelp  was 
manufactured  along  the  shore,  being  burned  there.  That  practice 
did  not  continue  very  long  after  I  recollect,  but  it  had  been  of 
loni;  continuance  before  that.  I  know  that  from  what  my  father 
told  me.  He  said  it  had  been  carried  on  regularly  for  a 
number  of  years  back,  and  into  his  young  days.  He  was  82 
when  he  <licd.  During  the  time  the  growing  ware  was  let  to 
the  kelp  tenant,  the  drift  ware  along  the  shore  was  taken  by  the 
tenants  whenever  it  came  in  opposite  their  farms.  That  was  the 
case  from  the  furthest  back  time  to  which  my  memory  can  carry 
me.  My  father  took  it  upon  his  farm.  After  the  cut  ware 
ceasod  to  be  nsed  for  kelp,  the  tenants  along  the  shore  were 
allowed  by  the  proprietor  or  his  factor  to  cut  it  for  manure  to 


their  farms.  .  .  .  All  the  offices  on  my  farm  haw  been  bailt  witLis 
my  time.  Some  of  them  were  built  about  ten  or  twelve  yeu 
ago.  The  stones  for  that  were  found  partly  on  the  land  ud 
partly  about  the  shore,  between  high  and  low  water-maii 
Before  that  we  had  permission  from  the  factor,  Mr.  M'Hafi^ 
to  take  stones  from  the  shore  when  we  needed  theoL"  .  . . 

"Alexander  MARiry. — I  am  71  years  of  age.  X; 
farm  is  on  the  pursuer*s  estate.  I  lived  there  all  my  life 
until  eighteen  months  ago.  My  forefathers  have  been  Uaaa 
of  the  farm  of  Hillhead  of  Craichmore  for  centuries.  My 
farm  has  a  frontage  to  Loch  Ryan  for  nearly  halfanuk 
There  is  a  considerable  beach  of  gravel,  sand  and  itoo^ 
where  the  tide  ebbs  and  flows.  I  recollect  when  kdp  m 
manufactured  along  the  whole  shore.  It  was  about  fo^ 
years  ago  since  any  kelp  was  made.  Interrogated,  The  kelp  m 
made  from  growing  ware  cut  from  the  stones.  These  iwm 
were  situated  between  high  and  low  water-mark,  and  covmi 
by  the  water  when  the  tide  was  in.  The  growing  ware  Tislrt 
to  a  separate  tenant,  I  believe  at  the  time  when  kelp  va 
manufactured ;  at  least  I  never  knew  anybody  bat  3Ir.  Apgf 
of  Clcndry,  one  of  the  Lochnaw  tenants,  who  manufactoradtfa 
kelp.  He  was  the  tacksman  of  the  growing  weed.  AtthitUi 
there  was  always  drift  ware  as  well  on  the  shore,  whick  la 
not  included  in  the  lease  of  the  tacksmen  of  the  growi]i;g  vm 
The  mle  of  the  estate  was  that  any  of  the  estate  tenants  ai^ 
take  the  drift  ware  as  they  chose.  That  right  was  limited  ti 
the  tenants  on  the  Lochnaw  estate.  ...  I  recollect  when  tk^ 
ceased  to  manufacture  kelp.  That  was  about  forty-one  jm 
ago.  The  growing  weed  ceased  to  be  worth  burning  for  kdy^ 
that  time.  1  then  got  the  growing  ware  opposite  my  fsm,lf 
an  arrangement  with  the  Lochnaw  factor,  Mr.  M*HafSfr  Ih 
arrangement  was  that  I  gave  up  in  exchange  for  it  my  inknt 
in  a  small  meadow  for  which  1  previously  had  been  reeeifof i 
sub-rent  of  50s.  I  have  had  the  right  to  the  growing  nd 
ever  since.  I  cut  it  when  it  suits  me.  I  consider  it  pirt  d 
my  farm.  I  have  put  people  away  from  catting  the  WBti  I 
showe<l  them  the  missive,  and  told  them  they  might  as  vcOtdi 
com  sheaves  out  of  my  stack."  .  .  . 

The  following  refers  to  that  part  of  the  esttte  Mi 
lay  on  the  shore  of  the  Sol  way  Firth  : — 

*'  Jony  Clokib. — I  am  68  years  of  age.    I  am  a  msm  ai. 
stone-diker  at  Whithorn.      In  1818   I  went  to  PoImslH'i 
1)oy.     The  tenant  then  was  Mr.  Broadfoot,  who  is  noviibi, 
Polmallet  is  on  the  seashore.     There  is  not  muchieswsv«j 
the  shore  opposite  it,  but  I  have  seen  a  few  cartloads  tdcaifi*] 
it  to  the  garden.     That  was  done  when  I  was  there  ai  s  bofi  fl'j 
also  afterwards.     I  was  at  Polmallet  again  from  15^  to  M 
There  was  comparatively  little  sea- weed  got  from  tbe 
during  all  the  time  I  was  there.     Now  and  again  sfevtf^i 
loads  would  be  got,  but  there  was  not  much  to  get    WkfliV 
of  it  was  got  it  was  put  upon  the  garden.     There  wen  i HI 
many  stones   ui)ou   the  shore  there ;    there  was  no  kb^ 
of  thenL     There  was  a  stable  rebuilt  or  extended  wiMft  I  * 
on  the  farm,  and  I  also  put  up  a  tool-house.    That  ^^ 
in  the  years  1825,  1826,  and  1827.     There  was  the«ti** 
the  tool-house  and  a  coping  upon  the  waUs,  which  vere^V 
round  the  new  houses,  and  there  was  a  lax^e  wall  thwy* 
court  to  divide  the  cattle,  with  windows  through  it  ft* J^fJ 
them  with  turnip.     There  were  a  good  many  Btwiw  '•ijj 
for  these  jobs.     We  got  them  on  the  shore  at  Port-AIliii*!* 
is  at  the  extremity  of  the  farm  of  Polmallet,  joat  attke*^' 
of  Colonel  Uathorn*s  estate.     Port- Allan  is  half  <^^^ 
estate  and  half  on  the  other.      The  stones  were  tike*  *• 
shore  on  the  Polmallet  side  of  the  march.    1  sl>o  ^4^ 
build  some  dykes  on  Polmallet  in  1826-27.     There  w>'*2 
built  from  the  march  of  Cruggleton,  and  away  along  f*''^ 
a  mile  to  within  a  rille  shot  of  Port- Allan.     A  few  ytirt 
about  1831,  I  built  a  march-dyke  from  the  bttni-(oot*J 
Cruggleton,  and  I  built  another  march>dyke  through  th^l^ 
out  as  far  as  I  could  get  to  the  sea,  in  order  to  pif^r! 
cattle  from  mixing.     The  stones  for  all  the  dykes  whic^^^ 
concern  with  were  got  from  the  Polmallet  shore  hetvcf>*|^ 
and  low  water-mark.     They  were  generally  taken  a  g^'^^ 
below  high  water-mark,  because  we  got  them  eaiiar  ^^'IjI 
we  went  down.     We  sometimes  went  dose  to  low  wafctf^ 
for  them.     I  think  there  were  somewhere  almil  1000 10* 
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in  building  these  dykes  on  Polmallet,  with  which 
:oed  ;  bat  there  were  other  dykes  which  I  saw  built 
,  and  with  which  I  had  nothing  to  do.  Including 
I  should  say  that  there  were  about  5000  tons  of 
in  the  dykes  at  Polmallet  altogether."  .  .  . 

d  Ordinary  (Ormidale),  on  Slst  July  1872,  pro- 
is  interlocQtor  : — 

i  sufficiently  established  by  the  titles  produced,  and 
ssion  which  has  been  had  under  them  by  the  pursuer 
lecessors  for  forty  years  prior  to  the  institution  of 
action,  or  for  time  immemorial,  that  the  shore 
kbove  low  water-mark  of  ordinary  spring  tides  ex 
bhe  lands  libelled  belongs  to  the  pursuer,  subject 
md  under  reservation  of  the  right  of  the  Crown  to 
me  for  public  uses,  as  accords  with  law  :  Therefore, 
ad  under  reservation  of  said  right  in  the  Crown,  finds 
3  in  terms  of  the  conclusions  of  the  summons,  and 

This  case  involves  some  points  of  great  importance 
ral  interest,  touching  the  rights  of  proprietors  having 
cent  to  the  seashore,  on  the  one  hand,  and  the  rights 
n  and  the  public,  or  of  the  Crown  for  the  public,  on 

lot  disputed,  but,  on  the  contrary,  expressly  conceded 
of  the  Crown,  as  defender  in  the  present  case,  that 
or  foreshore,  as  it  is  called,  that  is,  the  ground 
V  and  high  water-mark  of  ordinary  spring  tides,  is 
ibjcct  always  to  certain  uses,  such  as  the  anchoring 
ng  of  vessels,  passage  and  others,  which  must  always 
ed  in  the  Crown  for  the  public  ;  and  on  the  other 
I  expressly  stated  on  the  part  of  the  pursuer,  that  he 
I  could  not,  claim  the  shore  in  dispute,  except  sub- 
right  of  the  Crown  therein  for  all  such  public  uses 
rsrred  to,  and  that  be  had  no  objection  to  that  right 
ed  in  the  most  ample  manner.  .  .  . 
istion,  therefore,  which  was  discussed  before  the  Lord 
ras,  not  whether  the  foreshore  is  alienable,  but 
I,  or  is  not,  to  be  held  as  having,  so  far  as  claimed  by 
in  the  present  case,  come  to  him  from  the  Crown,  and 
;s  to  and  is  possessed  by  him  as  part  of  his  estate, 
;he  reserved  right  in  the  Crown  for  public  uses.  It 
ud  for  the  pursuer,  and  certainly  no  title-deed  or 
ace  has  been  produced  or  referred  to  by  him  to  the 
the  foreshore  was  ever  transferred  to  him  or  to  any 
cessors  by  express  grant.  But  his  contention  was, — 
)  mere  fact  of  his  lands  abutting  on,  or  lying  adjacent 
e,  is  sufficient  under  his  titles — which  are  neither 
9r  otherwise  in  their  terms  exclusive  of  the  shore, 

the  most  comprehensive  character,  and  contain, 
ipecific  lands  conveyed,  clauses  of  parts  and  perti- 
e  most  ample  and  unqualified  terms — to  give  him 
laimed  ;  2(2,  that  his  barony  title,  with  its  clauses, 
I  most  ample  and  unqualified  nature,  of  parts  and 
is  at  any  rate  sufficient  to  infer,  and  must  in  law  be 
ude  in  itself,  a  right  to  the  foreshore  ;  and  3c^,  that 

and  in  the  least  favourable  view  for  the  pursuer  that 
m  of  his  case,  it  must  be  held  that,  in  virtue  of  his 
;he  possession  which  has  followed  on  them,  his  right 
3shoro,  as  claimed   by   him,    has   been  sufficiently 

dew  which  the  Lord  Ordinary  has  taken  of  the  proof, 
essary  to  determine  whether  the  first  two  of  these 
n  themselves,  and  irrespective  of  the  state  of  the 
sound  or  not ;  although  certainly,  as  will  be  after- 
,  some  of  the  authorities  and  precedents  go  the 
lupporting  the  affirmative.  The  Lord  Ordinary's 
n  the  present  case  is  founded  on  a  combined  view 
jer*s  titles  and  the  possession  which  is  proved  to  have 
ider  them. 

;an  be  no  doubt,  the  Lonl  Ordinary  thinks,  that  the 
nderates  greatly  in  favour  of  the  pursuer.  He  thinks, 
b  it  establishes  all  the  exclusive,  immemorial  posses- 
part  of  the  pursuer  and  his  predecessors  that  could 
Kpected,  or  that  could  well  have  been  had,  considering 
of  the  subject — shore  ground  having  no  peculiar 
the  public  uses  to  which  such  ground  must 


always  be  liable,  let  the  proprietory  right  to  it  be  whose  it  may. 
It  appears  to  the  Lord  Ordinary  to  be  satisfactorily  established 
by  the  pursuer,  not  only  that  he  and  his  predecessors  have  for 
time  immemorial  been  in  the  possession  and  occupation  of  the 
foreshore  in  dispute,  and  have  taken  from  it  stones  and  sand 
for  the  building  and  repairing  of  houses  and  dykes,  and  for  the 
making  of  roads  and  walks,  and  wrack  and  ware  for  the  manuring 
and  cultivation  of  the  lands,  whenever  and  as  often  as  occasion 
required  ; — ^not  only  so,  but  the  Lord  Ordinary  thinks  it  is  also 
proved  that,  while  such  has  always  been  the  nature  of  the 
j>ossession  of  the  pursuer  and  his  predecessors,  by  themselves 
their  tenants,  and  dependants,  it  has  also  been  proved  that  the 
advantages  derived  from  such  possession  have  been  valuable,  and 
uniformly  treated  as  such  by  all  concerned.  Accordingly  the 
tenants  on  the  Lochnaw  estate  appear  to  have  taken  their  farms 
and  paid  additional  rent  on  that  footing  and  assumption.  On 
the  other  hand,  the  proof  shows  that  the  advantages  now 
referred  to  were  not  possessed  by  the  public  generally,  or  by 
any  party  or  parties  at  all  other  than  the  pursuer  and  his  pre- 
decessors,  and  their  tenants  and  dependants ;  but  on  the  contrary, 
that  all  others  were  challenged  and  prevented  in  various  ways 
and  at  various  times — in  short,  as  much  and  as  often  as  circum- 
stances required — from  interfering  with  the  exclusive  possession 
which  it  is  clear  the  pursuer  and  his  preilecessors  have  all  along 
had,  and  understood  and  believed  they  alone  had  right  to.  At 
the  same  time,  it  must  be  acknowledged  that  there  is  some 
evidence  of  acts  of  possession  by  other  parties ;  but,  having 
regard  to  the  whole  proof,  the  nature  of  the  subject,  and  all  the 
circumatances,  the  Lord  Ordinary  has  felt  himself  unable  to 
attribute  such  acts  of  possession  to  any  right  of  property  in,  or 
asserted  by,  these  other  parties.  He  thinks,  on  the  contrary, 
that  they  have  been  sufficiently  accounted  for,  where  not  mere 
trespass,  on  the  footing  of  having  been  allowed  by  the  pursuer 
and  his  predecessors  from  feelings  of  good  neighbourhood,  or  on 
other  grounds  in  no  degree  derogating  from  the  paramount 
right  of  ownership  and  of  possession  which  he  must  hold  to  have 
been  all  along  in  the  pursuer  and  his  predecessors. 

'*The  Lord  Onlinary  may  add,  that  he  did  not  understand  at 
the  debate  that  the  Crown  seriously  disputed  the  state  of 
the  possession  to  be  very  much  of  the  character  now  described. 
What  was  maintained  by  the  Crown  seemed  rather  to  be  that 
the  acts  of  possession  and  enjoyment  proved  by  the  pursuer 
were  more  calculated  to  support  rights  of  servitude  than  a  right 
of  property.  The  Lord  Oixlinary,  however,  cannot  think  so. 
It  appears  to  him  that  the  acts  of  possession  and  enjoyment  re- 
ferred to  were  far  too  numerous,  varied,  and  exclusive  in  their 
character  to  be  limited  to  servitude  rights  merely.  The  iK)sses- 
sion  and  enjoyment  established  to  have  been  had  by  the  pursuer 
and  his  predecessors  must  be  looked  at  as  a  whole,  and  so  look- 
ing at  them,  the  Lord  Ordinary  is  unable  to  draw  from  them 
any  other  conclusion  than  that  they  show  the  pursuer  and  his 
predecessors  to  have  dealt  with  the  shore  ex  adverso  of  their 
lands  as  belonging  to  them  in  property,  subject,  it  may  be,  to 
the  burden  of  certain  public  uses,  and  not  as  having  merely  a 
variety  of  servitudes  over  it,  as  property  belonging  to  the  Crown 
or  some  other  party. 

**  Having  regard,  then,  to  the  fact  that,  while  the  pursuer's 
admitted  property,  held  by  him  under  Crown  titles,  and,  so  far 
as  the  present  question  is  concerned,  to  a  large  extent  under  a 
barony  title,  lies  adjacent  to  the  sea,  and  that  there  is  nothing 
to  be  found  in  the  titles  by  way  of  reservation,  or  a  bounding 
description  or  otherwise,  to  exclude  the  shore,  the  Lord  Ordinary 
is  of  opinion  that,  under  these  titles,  fortified  and  explained  as 
they  are  by  the  possession  which  has  been  had  under  them,  it 
must  be  held  that  the  shore  in  dispute  belongs  to  the  pursuer, 
subject  to  those  uses  of  which  the  public  and  the  Crown  for  the 
public  cannot  be  deprived.  It  may  be,  he  thinks,  very  fairly 
presumed  that  such  was  the  object  and  intention  of  all  concerned 
when  the  pursuer  and  his  predecessors  obtained  right  to  their 
lands  from  the  Crown,  and  it  is  not  easy  to  discover  any  good 
or  substantial  reason  for  its  being  otherwise.  .  .  . 

**  In  accordance  with,  and  in  confirmation  of  these  views, 
arising  from  the  nature  and  terms  of  the  pursuer's  titles  and  the 
other  facts  of  the  case,  the  weight  of  authority  appears  to  be 
decidedly  in  his  favour.  Thus  Lord  Stair  (ii.  1.  5),  in  treating 
of  things  which  cannot  be  appropriated  by  any  one  in  particular, 
but  are  common  to  all,  audi  as  iho  sea^  navigable  rivers,  and 
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others,  alludes  to  shores  in  the  following  passage  of  his  Institu- 
tions : — *  So  all  nations  have  free  passage  by  navigation  through 
the  ocean,  in  bays  and  navigable  rivers  ;  and  have  also  the  bene- 
fit of  stations  or  roads  and  harbours  in  the  sea  and  rivers ;  and 
have  the  common  use  of  the  shores  for  casting  anchors,  dis- 
loading  of  goods,  taking  in  ballast,  or  water  rising  in  fountains 
there,  drying  of  nets,  erecting  of  tents,  and  the  like.  Yet  doth 
the  shore  remain  proper,  not  only  as  to  jurisdiction,  but  as  to 
houses  or  works  built  thereupon,  and  as  to  minerals,  coals,  or 
the  like  found  therein,  and  so  is  not  in  whole  conunon,  but 
some  uses  thereof  only.'  Except,  therefore,  as  regards  the  pub- 
lic uses  here  referred  to  by  Lord  Stair,  it  is  clear,  at  least  on  his 
authority,  that  the  shore  is  alienable  by  the  Crown,  and  may  be 
appropriated  by  a  private  individual ;  and,  for  the  reasons  al- 
ready adverted  to,  the  Lord  Onlinary  must  hold  that  it  was 
conveyed,  and  was  intended  to  be  conveyed,  to  the  pursuer  and 
his  predecessors  under  their  Crown  titles.  This  view  is  further 
supported  by  Lord  Stair  in  another  passage  of  his  work  (ii.  3.  60), 
where  he  states  that  lands  being  disponed  as  here,  with  parts 
and  pertinents,  '  all  is  carried  thereby  that  falls  under  the  de- 
nomination of  the  lands  di8]K)ne(l  a  coslo  ad  centrum,  and  all  that 
in  the  disposition  was  accustomed  to  follow  it,  not  only  as  ser- 
vitudes, but  even  contiguous  parcels  of  land,  which  were  not 
known  as  digtincta  Unementa  or  parts  of  any  other  tenement, 
except  what  the  law  reserves  or  the  express  provision  of  the 
superior  ; '  and  although  the  learned  author  goes  on  to  observe 
that  the  law  reserves  *  all  those  things  which  are  called  regalia 
or  jura  publiea,*  he  nowhere,  that  the  Lord  Ordinary  can  dis- 
cover, says  €hat  the  shore,  so  far  as  it  may  be  appropriated  by 
individuals,  is  inter  regalia, 

"The  authority  of  Mr.  Erskine  (Institutes,  iL  6.  17),  while 
generally  to  the  same  effect,  is  even  more  unequivocally  for  the 
pursuer  as  regards  the  matter  in  question,  for  he  says  that  '  by 
our  constant  practice  the  proprietors  who  bonier  on  the  sea  en- 
close as  their  own  property  grounds  far  within  the  sea  mark  ; ' 
and  he  refers  to  the  case  of  Bruce,  Nov.  2o,  1714,  M.  9542, 
where  it  appears  to  have  been  expressly  found  that  *  sea-greens 
are  not  inter  regalia^^  and  that  *  the  sea-greens  might  belong  to 
the  neighbouring  heritors  as  part  and  pertinent  without  a  special 
grant.' 

"  Mr.  Bell,  again,  in  his  Principles,  states  the  law  in  almost 
the  very  terms  of  the  Lord  Ordinary's  finding  in  the  prefixed 
interlocutor.  After  some  explanations  in  regard  to  the  shore, 
which  it  is  unnecessary  to  specify,  he  says  (sect.  642) :  <  It  is 
not,  as  in  England,  held  to  be  property  reserved  to  the  Sovereign, 
but  presumed  to  be  granted  as  part  and  pertinent  of  the  ad- 
jacent land,  under  the  burden  of  the  Crown's  right  as  trustee 
for  the  public  uses.'  And  in  the  next  section  (643)  he  goes  on 
to  state  that  *  the  shore,  so  far  as  capable  of  appropriation,  may 
in  England  be  part  of  the  manor  of  a  subject.  In  Scotland  it 
may  be  conveyed  by  the  royal  grant,  subject  to  the  public  use  ; 
and  grants  of  the  adjacent  land  are  under  that  implied  burden.' 
And  the  doctrine  thus  stated  Mr.  Bell  goes  on  to  support  and 
illustrate  in  various  ways,  all  tending  to  show,  in  conformity 
with  the  Lord  Ordinary's  judgment  in  the  present  case,  that  the 
owner  of  the  lands  adjacent  to  the  shore  is,  in  the  absence  of 
an  excluding  boundary  or  reservation,  or  other  qualification  or 
limitation  in  his  title,  to  be  held  to  have  right  also  to  the  shore, 
but  subject  to  what  must  always  be  held  to  be  the  reserved 
right  of  the  Crown  as  trustee  for  public  uses.  Nor  can  the  Lord 
Ordinary  find  that  Mr.  Bell,  any  more  than  Lord  Stair  or  Mr. 
Erskine,  says  that  the  shore  is  one  of  the  rtgalm  which  cannot 
be  carried  by  a  clause  of  parts  and  pertinents,  but  can  only  be 
carried  by  an  express  grant  or  by  a  ))arony  title  combined  with 
prescriptive  possession.  The  passages  in  his  Principles  to  which 
reference  has  already  been  nuule  show  very  clearly  that  he  en- 
tertained no  such  opinion. 

"  In  addition  to  the  institutional  writers  who  have  now  been 
referred  to,  many  decided  cases  to  the  same  effect  were  cited  in 
argument  to  the  Lord  Ordinary,  and  amongst  others  the  follow- 
ing :— 

"The  Magistrates  of  Culross  r.  the  Earl  of  Dundonald,  15th 
June  1769,  Mor.  12120,  where  it  was  decided  that  a  Crown 
charter  of  lands  described  as  bounded  by  the  sea  conveyed  to 
the  grantees  the  right  to  the  beneficial  occupancy  of  the  shore, 
in  preference  to  an  after  Crown  grant  purporting  specially  to 
eonvey  the  seashore  as  reserved  Crown  property. 


"  Innes  «.  Downie,  27th  May  I807»  Haine*8  Decisiona,  p.  SaS, 
where  it  was  held  that  a  bank  of  ahelly-land  contiguous  to  tke 
seashore,  and  covered  by  the  sea  in  ordinary  tides,  was  notiuer 
regalia,  but  a  pertinent  of  the  adjacent  lands.  The  rqmt  rf 
this  case  is  particularly  valuable  for  the  opinion  it  contsiu  4. 
Lonl  President  Hay  Campbell,  to  the  effect  that  the  shore  Tilk 
its  adjuncts,  such  as  sea- weed  and  the  like,  are  not  inkr  rt^ 
in  the  sense  of  being  inalienable,  but  mnat  in  the  geneial  ew 
be  held  to  belong  to  the  proprietor  of  the  adjacent  Unds  as  per 
tinents  thereof  without  a  royal  grants  provided  always  W  k 
not  impede  the  uses  of  navigation,  which  is  the  single  rertnat 
of  his  right. 

**  Campbell  v.  Brown,  18th  Nov.  1813,  F.C.,  and  Bondieral 
Others  v.  Crawford,  30th  November  1814^  F.C.,  where  it  v« 
found  that  proprietors  whose  lands  are  described  in  their  titb 
as  bounded  by  the  sea  were  entitled  to  gain  ground  therefna 
so  far  as  not  inconsistent  with  the  rights  of  the  public. 

"M'Alister  9.  Campbell,  7th  February  1837,  9  Jar.  p.  961, 
where  it  was  held  that  aninfeftment  in  lands  adjacent  to  the  mi, 
*  with  parts,  pendicles,  and  pertinents,*  was  a  good  title,  oonibiMi 
with  an  allegation  of  possession,  to  prevent  encroachment  ostihi 
shore  by  another  for  the  puqtose  of  taking  away  sheUs,  wmk, 
wrack,  and  ware,  and  whose  plea,  that  a  party  whose  title  did  Ml 
contain  an  express  grant  of  the  shore,  nor  describe  his  lands  ■ 
bounded  by  the  sea,  had  not  condescended  on  any  title  in  virtH 
of  which  he  could  prescribe  a  right  to  the  seashore,  was  repeU 
This  case  is  also  valuable  for  the  explicit  statement  of  Lai 
Gillies,  to  the  efifect  that  *  the  Court  could  not  hold  the  shoitti 
be  reserved  out  of  a  Crown  grant  wherever  it  was  not  eipnd^ 
inserted  in  it,*  but  that,  on  the  contrary,  '  the  conv^aaesrf 
an  estate  which  is  notoriously  bounded  by  the  sea  oonfcjs  tb 
shore  as  effectually  as  if  the  words  bounded  by  the  ses  wenii 
the  charter.* 

*<  Patterson  o.  Marquis  of  Ailsa,  11th  March  1846,  18  Jk 
p.  370,  where  it  was  also  held  that  the  proprietor  under  Can 
titles  of  lands  adjacent  to  the  sea,  although  histitles  didnotooslai 
any  express  grant  of  the  seashore  ex  adverto  of  his  lands,  or  rf 
wrack  or  ware,  had  a  sufficient  title  to  resist  an  action  by  asodMr 
party  having  lands  lying  near  but  not  adjacent  to  the  waAtn, 
concluding  for  right  to  gather  wrack  and  ware  thereon.  Ii  ths 
case  the  Lord  Ordinary  (Wood),  in  the  note  to  his  jodgmoi 
which  was  unanimously  adhered  to  by  the  Court,  appesn  li 
have  entered  into  a  very  full  and  discriminating  ftYsmirrttf 
and  review  of  all  the  authorities  and  precedents  up  to  thattiw 
bearing  on  the  question  determined  in  the  present  esse^  oi 
showed  very  conclusively,  as  the  Lord  Ordinary  thinks  M 
the  result  here  arrived  at  is  right.     It  is  true  that  tiie  hd 
Justice-Clerk  (Hope)  in  that  case  reserved  his  opinion  homk 
the  Marquis  of  Ailsa,  who  obtained  the  judgment*  wis  lili 
held  as  having  a  full  proprietory  right  to  the  shore,  or  BMs|r 
to  the  sand,  wrack,  and  ware;  but  the  Lord  Ordhuiysitf 
own  that,  looking  at  the  opinions  of  all  the  Judges  in  tiis  oik 
as  well  as  the  prior  decisions,  he  is  unable  to  seeanyn&iHt 
ground  for  drawing  any  such  distinction;  and,  atanyziti^b 
tiiinks  that  the  proof  in  the  present  case,  which  hit  Isa 
already  noticed,  is  amply  sufficient  to  remove  all  ground  fgrtti 
distinction,  supposing  that  room  for  it  might  otherwin  bee* 
sidcred  to  exist. 

**  Lord  Saltoun  v.  Park  and  Others,  24th  November  1857,  i 
Jur.  p.  54,  where  it  was  held  that  a  proprietor  of  lands  limt* 
barony  bounded  by  the  sea,  although  not  mentioned  as  thebov 
ary,  had  right  to  the  sea- weed  and  ware,  and  that  an  avcmat* 
the  part  of  farmers  imd  residents  in  different  parishes,  tbkttff 
and  the  public  had  been  in  use  to  take  the  sea-ware  sal  s« 
for  upwards  of  forty  years,  was  not  relevant.  The  Lord  Orfr 
nary  (Ardmillan)  in  this  case  in  ierminis  decided,  in  scooidflB 
with  the  opinion  expressed  by  him  in  the  note  to  his  inteiiociM 
that  a  royal  grant  to  lands,  whether  erected  into  a  bsro^' 
not,  and  whether  stated  to  be  bounded  by  the  weskotw^M^ 
facto  bounded  by  the  sea,  comprehends  the  shore  with  iii  ^ 
juncts  of  sea- weed,  etc  And  although  the  Courts  nndersO' 
claiming  note,  limited  the  judgment  to  a  right  to  sea-weed  fd 
ware  cast  on  the  shore,  which  was  all  that  was  necasaiyl* 
the  case,  they  expressed  no  opinion  to  the  effect  that  the  U* 
Ordinary's  findings  wore  in  themselves  erronaoiii  or  iSUmM 
in  law. 

** There  comes  next  the  judgment  of  Lord  Jerfiawoodeiitti 
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of  the  Lord  Advoeate  v,  Maclean  of  Ardgour,  23d  May 
38  Juriflty  584,  and  2  Scottish  Law  Reporter,  25,  where 
dry  qnestion  now  determined  by  the  Lord  Ordinary  in  the 
it  case  was  directly  raised  as  between  the  Crown  and  a 
sty  proprietor  of  lands  adjacent  to  the  seashore,  and  de- 
in  favour  of  the  latter.  It  is  true  that  the  judgment  in 
tase  is  that  of  a  single  Judge  only,  not  reviewed  and  affirmed 
A  Court ;  but  it  is  also  true  that,  although  the  decision  was 
[j  adverse  to  the  Crown,  it  was  acquiesced  in.  Not  only 
it  the  report  in  the  Law  Reporter  bears  that,  although  a 
ming  note  was  boxed  for  the  Crowo  and  sent  to  the  roll, 
9  afterward  refused  before  it  came  out  for  advising,  on  a 
!>eing  lodged  for  the  Crown  desiring  that  it  should  be  so. 
»  was  in  that  case,  as  here,  a  proof  of  the  state  of  the  pos- 
D,  and  the  Lord  Ordinary  held  it  to  be  entirely  with  the 
;e  party.  But  here  also  there  has  been  a  very  full  proof, 
iport  of  which  the  Lord  Ordinary,  for  the  reasons  already 
holds  to  be  with  the  pursuer,  the  private  party. 
nd,  lastly,  there  is  the  recent  case  of  Hunter  v.  the  Lord 
»te  and  Others,  25th  June  1869,  41  Jur.  p.  513,  where, 
igh  it  was  held  not  to  be  indispensably  necessary  to  decide 
lestion  determined  in  the  present  case,  yet  the  circumstances 
lach  as  to  raise  questions  very  closely  approaching  to  it,  and 
irhich,  consequently,  remarks  fell  from  some  of  the  Judges 
are  of  value  here.  In  particular,  Lords  Deas,  Ardmillan, 
linloch,  as  the  Lord  Ordinary  reads  their  reported  opinions, 
r  to  have  entertained  and  expressed  views  very  much  in 
bmce  with  the  principle  upon  which  the  Lord  Ordinary 
iroceeded  in  deciding  the  present  case.  Lord  Kinloch 
led  himself  as  follows  : — 'I  entertain  a  decided  opinion, 
I  expression  of  which  I  think  the  patties  entitled,  that, 
ling  to  our  law,  the  seashore  is  not  in  patrimonio  principis 
than  are  the  adjacent  lands.  In  legal  theory,  the  Sove- 
.  ia  proprietor  of  all  lands  to  which  no  one  else  can  show  a 
When  the  Crown  gives  off  lands  locally  situate  on  the 
tore,  I  am  of  opinion  that,  whether  the  title  declares  the 
o  be  the  boundary  or  not,  there  is  thereby  given  off  a  right 
a  seashore  as  part  and  pertinent  of  the  lands.  The  right 
d  can  only  be  granted  subject  to  the  public  uses  of  the 
for  navigation,  fishing,  passage,  recreation,  and  the  like. 
bo  the  effect  of  maintaining  these  uses  there  may  theoreti- 
be  said  to  be  a  trust  vested  in  the  Crown.' 
With  such  authority  in  the  law  of  Scotland  as  that  which 
leen  now  referred  to,  the  Lord  Ordinary  does  not  see  how 
^llld  allow  himself  to  be  much  influenced  by  the  partial 
itions  which  were  made  to  him,  as  the  result  doubtless  of 
i  elaborate  inquiry  and  learned  research  by  the  junior 
•el  for  the  Crown,  from  the  reports  of  caws  decided  in  the 
Bih  Courts,  and  from  the  works  of  English,  French, 
irican,  and  other  foreign  authors.  It  is  by  the  law  of  Scot- 
the  Lord  Ordinary  must  be  governed,  and  when  that  law  is 
V  as  the  Lord  Ordinary,  on  the  strength  of  the  authorities 
iecided  cases  to  which  he  has  referred,  holds  it  to  be,  it  is 
Qly  unnecessary,  but  would  be  idle  to  enter  into  any  ex- 
ition  of  the  law  of  other  countries  upon  the  subject.  He 
be  allowed  to  say,  however,  that  one,  and,  as  it  seems  to 
^bout  the  most  valuable  of  the  English  decisions  to  which 
^  referred  on  the  part  of  the  defender,  appears  to  be 
S^y  adverse  rather  than  favourable  for  him.  The  Lord 
%ry  alludes  to  the  case  of  the  Duke  of  Beaufort  v.  the 
t*,  etc.,  of  Swansea,  9th  Feb.  1849,  3  Welsby,  Hurlstone, 
k>rdon's  Exchequer  Reports,  pp.  413-15,  where  it  was  held 
'lie  sea-shore  between  high  and  low  water  mark  may  be 
^  of  the  adjoining  manor,  and  that  where,  by  an  ancient 
of  the  manor,  its  limits  are  not  defined,  modem  usage  is 
>%ible  in  evidence  to  show  that  such  sea-shore  is  parcel  of 
lanor. 

^he  Lord  Ordinary  may  also  explain  that  he  has  not  ad- 
)  to  many  cases  and  authorities  even  in  the  law  of 
Ind  which  were  cited  in  the  argument,  because  they  ap- 
d  to  him  to  be  not  only  not  directly  in  point,  but  to  have 
iy  a  remote  and  inferential  bearing  on  the  question  which 
low  been  determined.  He  thinks  it  right,  however,  to 
)  in  a  few  words  the  well-known  case  of  the  Officers  of 
«.  Smith,  as  decided  in  this  Court,  11th  March  1846,  18 
)64 ;  and  Smith  t.  the  Officers  of  State,  as  decided  m  the 
i  of  Lovdii  13th  July  1849,  21  Jar.  p.  534 ;  for,  besides 


having  a  bearing  on  the  points  involved  in  the  present  case,  it 
elicited  to  some  extent  the  opinions  on  these  points  of  Lords 
Brougham  and  Campbell  in  the  House  of  Lords.  The  Judges 
who  took  part  in  the  judgment  in  this  Court  were  Lord  Wood, 
as  Ordinary,  who  merely  referred  to  the  judgment  he  had 
previously  pronounced  in  the  case  of  Paterson  v.  the  Marquis 
of  Ailsa,  which  has  been  already  noticed  as  unequivocably 
favourable  for  the  pursuer  in  the  present  case  ;  the  Lord 
Justice-Clerk,  and  Lord  Medwyn,  who  reserved  entirely  their 
opinion  on  the  question  what  is  the  true  nature  of  the  Crown's 
right  to  the  sea-shore  in  circumstances  similar  to  those  which 
occur  here ;  and  Lords  Cockbum  and  Moncreiff,  the  former  of 
whom  appears  to  have  expressed  himself  as  holding  that,  even 
in  such  circumstances,  the  radical  and  dominant  right  of  pro- 
perty must  be  held  to  be  in  the  Crown.  But  Lord  Moncreiff 
appears,  on  the  other  hand,  to  have  expressed  himself  very  dis- 
tinctly to  be  of  an  opposite  opinion,  viz.,  that  a  barony  title,  or 
even  an  ordinary  Crown  title,  to  lands  adjacent  to  the  sea,  with 
parts  and  pertinents,  carries  the  property  of  the  sea-shore,  sub- 
ject to  a  trust  right  in  the  Crown  for  public  uses.  And  although 
in  the  Court  of  last  resort,  Lords  Brougham  and  Campbell 
stated  that  they  reserved  their  opinion  on  that  question,  as 
unnecessary  to  be  decided,  the  former  noble  and  learned  Lord 
is  reported  (p.  536)  to  have  observed,  in  the  course  of  his 
remarks,  that  he  took  the  same  view  of  the  matter  as  Lord 
Moncreiff. 

*'The  defender,  it  is  true,  founded,  p«r  contra,  on  the  remark 
of  Lord  Campbell  (p.  537)  '  that  whatever  may  be  the  effect  of 
the  grant  of  a  barony  described  to  be  upon  the  sea-shore,  there  ^ 
is  no  foundation  in  law  for  the  position  that  the  simple  grant 
of  a  piece  of  land  will  pass  the  sea-shore  by  which  it  happens 
to  be  bounded.' 

"  But  the  Lord  Ordinary  must  own  that  he  is  unable  to  see 
how  this  incidental  observation  of  Lord  Campbell  can  be  held 
to  affect  the  present  case,  where  the  pursuer  does  not  merely 
and  simply  hold  lands  adjacent  to  the  sea-shore,  but  holds  them 
under  a  barony  and  other  Crown  titles,  with  parts  and  per- 
tinents, followed  by  possession  and  occupation  of  the  shore  for 
time  immemorial. 

"After  a  full  and  careful  consideration  of  the  present  case  in 
all  its  features,  and  especially  of  the  pursuer's  Crown  titles, 
defined  and  fortified  by  the  possession  which  has  followed  on 
them,  the  result  at  which  the  Lord  Ordinary  has  arrived  is, 
that  the  pursuer  is  entitled  to  decree  as  concluded  for  by  him, 
under  reservation  of  the  Crown's  right  in  trust  for  public  uses. 
It  is  unnecessary,  and  it  would  be  difficult,  if  not  impossible, 
for  the  Lord  Ordinary  now  to  state  or  define  with  exactness 
what  these  public  uses  are,  for  that  question  has  not  been 
raised  in  the  present  case,  and  was  not  discussed  or  argued  by 
the  parties.  It  is  left  to  the  public,  or  to  the  Crown  for  the 
public,  to  vindicate  and  protect  the  reserved  rights,  whatever 
they  may  be,  when  and  in  whatever  circumstances  it  may  be 
thought  necessary  or  desirable  to  do  so." 

The  defender  reclaimed. 

Argued  for  the  Crown — 

The  pursuer's  title  to  a  part  of  his  land  was  a  barony  title, 
to  the  rest  an  ordinary  Crown  charter,  but  there  was  no  mention 
in  either  of  ••sea,"  "sea-shore,"  or  "sea-flood."  The  Lord 
Ordinary  had  gone  upon  possession  following  on  that  title. 
First : — Under  his  titles  alone  the  pursuer  had  no  right  to  fore- 
shore. There  was  no  question  of  reclaiming  or  appropriation ; 
the  fore-shore  was  all  open.  Two  questions  arose.  (1.)  Whether 
a  grant  of  fore-shore  was  necessarily  implied  under  a  barony  title? 
(2.)  Whether  the  sea-shore  could  be  deemed  to  be  part  of  the 
adjacent  land,  and  conveyed  as  part  and  pertinent  ?  These  were 
open  questions,  and  there  were  various  dicta  both  ways — Officers 
of  State  V.  Smith,  11th  March  1846,  ante,  voL  xviiL  p.  364  (Lord 
Justice-Clerk's  opinion),  and  House  of  Lords,  13th  July  1849, 
ante,  voL  xxL  p.  534  (Lord  Campbell's  opinion) ;  Paterson  v. 
M.  of  Ailsa»  11th  March  1846,  ante,  voL  xviii  p.  370.  There 
were  three  points  involved  in  Lord  Campbell's  opinion  in  Smith's 
case.  That  the  law  of  Scotland  was  the  same  as  the  law  of 
England  on  this  subject.  That  a  simple  title  to  a  piece  of  land 
did  not  pass  the  property  of  the  sea-shore  by  which  it  might 
happen  to  be  bounded     That  a  special  grant  or  a  general  title 
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construed  by  possesAiou  to  include  the  sea-shore  was  required, 
Lord  Saltoun  v.  Park,  24th  Nov.  1 857,  ante^  voL  xxx.  p.  64,  only 
decided  that  a  barony  title  gave  the  privilege  of  taking  sea- ware, 
without  deciding  whether  it  gave  the  proj^rty  in  the  sea-shore 
itself.  It  was  something  in  the  way  of  legal  servitude  effeiring 
to  the  land  founded  neither  on  proj)erty  nor  possession — Baird  v. 
Fortune,  25th  April  1861,  antf,  vol.  xxxiii.  p.  437  ;  Trustees  of 
the  Harbour  of  Scrabster  v,  Sinclair,  19th  March  1804,  antey 
vol.  XXX vL  p.  442  (Lor<l  Curriehill's  opinion) ;  Hunter  v. 
Lord  Advocate,  25th  June  1869,  ante^  vol.  xli.  p.  513.  Lonl 
KinlocVs  opinion  that  fore-shore  was  included  stood  alone. 
Keith  tJ.  Stonehaven  Harbour  Commissioners,  12th  Feb.  1829, 
ant^,  vol.  i-  p.  76  ;  Magistrates  of  Culross  r.  Geddes,  24th  Nov. 
1809,  Hume  554  ;  Innes  c.  Downie  and  others,  27th  May  1807, 
Hume  552  ;  Campbell  v.  Brown,  18th  Nov.  1813,  F.C. ;  Boucher 
V.  Crawford,  30th  Nov.  1814,  F.C.  ;  Totld  v.  Dunlop,  8th  Juni 
1841,  2  Rob.  App.  333  ;  Macalister  r.  Campbell,  7th  Feb.  1837, 
antp^  vol.  ix.  p.  261.  In  Magistrates  of  Culross  v.  Lord  Dun- 
donald,  15th  Juno  1769,  M.  12120,  the  right  to  fore-shore  had 
been  raised,  but  the  judgment  did  not  go  further  than  in  Lord 
Saltoun's  case.  In  Macalister's  case  no  one  concurred  with 
Lord  Gillies,  who  therefore,  with  Lords  Moncreiff  and  Kinloch, 
were  the  only  Judges  that  had  expressed  a  clear  opinion  on  the 
subject.  Lord  MoncrcifiTs  opinion  in  Paterson  v,  M.  of  Ailsa 
was  strong,  but  the  case  was  only  one  between  the  proprietor 
and  the  public,  not  the  Crown. 

The  subject  of  the  pursuer's  grant  from  the  Crown  ha<l  a 
peculiar  boundary — in  one  sense  int/ir  re*jalia — subject  to  si^ecial 
uses,  in  which  the  public  had  the  general  interest,  and  of  which 
the  Crown  was  trustee.  In  Crown  grants  was  the  Crown  to 
be  held  by  implication  merely  to  have  divested  itself  of  a 
subject  burdened  with  such  use  ?  In  the  construction  of  such 
a  grant  between  two  subjects,  there  might  1>e  no  interest  in  the 
granter  to  reserve  the  property  or  to  interfere  with  his  grantee's 
]>os<tession  ;  all  that  the  cases  could  bo  held  to  decide  was  that, 
as  between  subjects,  the  granter  should  not  be  heard  to  com- 
plain that  his  grantee  had  appropriated  under  such  title.  A 
Crown  grant  could  not  be  construed  in  the  same  way  as  a  grant 
by  a  subject — OflBcers  of  State  t'.  Smith ;  see  Lord  Stowell, 
quoted  in  Lord  Cockbum's  opinion.  The  result  of  the  opi>osite 
opinion  would  be  that  the  Crown  must  be  held  to  have  alienated 
all  the  fore-shore  round  Scotland. 

It  was  not  contended  that  the  fore-shore  was  inalienable,  but 
that  it  was  such  a  subject  that  there  could  be  no  presumption 
of  grant  which  could  necessarily  interfere  with  the  protection 
of  the  public  rights.  Even  the  minora  regalia,  though  they 
might  be  granted,  were  never  presumed  to  be  granted.  A  barony 
title  did  not  explain  what  it  covered,  but  it  arlmitted  of  pre- 
scribing by  possession  the  minor  ret/alia,  such  as  the  right  of 
gathering  wreck.  But  it  did  not  follow  that  the  fore-shore  it- 
self could  be  prescribed.     See  Lord  Saltoun's  case. 

Second  : — on  the  point  of  possession  the  evidence  adduced 
was  quite  insufficient  when  examined  in  detail — Ersk.  ii.  3.  9 ; 
Munzies's  Conveyancing,  3d  Ed.  547  ;  Duchess  of  Sutherland  v. 
Watson,  10th  Jan.  1868,  ant^,  vol.  xL  p.  119  ;  Duke  of  Hamil- 
tou  V.  Aikman,  5th  July  1832,  6  W.  and  S.  App.  64. 

Argued  for  tbe  pursuer — 

This  case  was  really  a  reclaiming  note  against  the  judgment 
in  that  of  Maclean  of  Ardgour,  ante,  vol.  xxxviii.  p.  684.  The 
fore-shore  was  indeed  vested  in  the  Crown  as  trustee  for  cer- 
tain public  uses,  and  that  trust  must  always  subsist,  but  in  all 
other  respects  it  was  an  ordinary  heritable  subject,  and  alien- 
able. It  was  not  inter  re^jalia.  If  it  were  a  proper  accessory 
and  pertinent  of  the  estate  to  which  it  lay  adjacent,  its  grant 
must  be  presumed.  Now  the  shore  was  undoubtedly  necessary 
for  the  protection  of  the  estate,  and  must  therefore  bo  held  as 
conveyed  under  the  grant.  But  su]»posing  it  were  necessary  to 
prove  prescriptive  possession,  the  evidence  founded  on  was  of  the 
strongest  kind,  and  could  not  be  attributed  to  anything  but 
property,  as  there  were  no  servitude  rights  known  to  our  law 
under  which  the  different  acts  of  possession  couM  be  classed — 
Lord  Saltoun  v.  Park,  24th  Nov.  1857,  ante,  vol.  xxx.  p.  54 ; 
M*Taggart  v,  Macdonald,  1st  March  1867,  ante,  vol.  xxxix.  p. 
274;  Baird  t7.  Fortune,  25th  April  1861,  ante,  voL  xxxiii.  p. 
437  ;  Hale  de  Jure  Maris  in  Hargreaves'  Tracts,  EiL  1787,  Part 


I.  ch.  6,    25-28  ;  Duke   of    Beaufort   v.    Mayor  of  Swbbm, 
3  Welsby,  Hurlstone,  and  Gordon,  313. 

Heplied  for  tbe  Crown — 

The  question  whether  the  title  was  a  barony  one  £i 
not  affect  in  the  least  this  other  question  whether  a  piece  o( 
ground  was  within  the  grant  or  not.  Nor  did  the  piiiat  tbt 
the  ground  was  sea-shore,  if  the  property  of  the  4vlum  yii 
claimed,  make  any  difference.  The  pursuer  had  contended  tfait 
his  title  to  the  land  on  the  sea-shore  necessarily  included  tke 
sea-shore  itself  down  to  the  low- water  mark,  divesting  tk 
Crown  of  the  solum  of  the  shore ;  or  that,  at  all  eventi,  kii 
Crown  title  was  capable  of  being  interpreted,  by  [Kiasession  toii- 
clude  the  shore,  and  had  been  so  intrepreted,  by  evideoee  4. 
possession.  For  the  Crown  it  was  not  contended  that  the  tuftm 
of  the  shore  was  inalienable,  but  only  that  the  poblic  hm 
which  existed  unico  contextu  with  the  property  coald  not  be 
sopited  by  an  alienation.  There  was  therefore  a  manifest  pn- 
priety,  that  the  property  of  that,  which  must  ever  remain  ii 
the  Crown  in  trust  for  certain  uses,  should  also  itself  remain  it 
the  Crown.  The  Crown,  therefore,  was  not  to  be  presumed  to  bn 
parted  with  that  proi)erty.  The  property  must  be  held  to  hm 
remained  with  the  Crown  even  when,  as  between  pnviie]v. 
ties,  it  would  have  passed.  The  Crown  w^as  no  party  to  any  (f 
the  cases  in  which  the  dicta  relie<l  on  were  pronounced. 

What  next  were  those  uneqmvocal  exercises  of  poaem 
founded  on  ?  Could  taking  of  sand,  aea- ware,  etc.,  be  kH 
sufficient  ?  In  the  cases  of  Innes,  M.  of  Ailsa,  and  Lord  Salfaa 
it  was  held,  without  touching  the  question  of  property,  Atf 
sea  board  proprietors  had  these  rights.  This  and  other  vmi 
the  shore  might  belong  of  right  to  the  adjacent  propriflln 
without  affecting  the  right  of  property  ;  they  were  but  a  baft 
of  servitude  rights,  and  proof  as  to  their  exerxuse  was  no  jni 
to  establish  a  prescriptive  right  of  property. 

At  advising — 

Lord  Juhtice-Clbrk. — This  is  an  action  at  the  iDstiDM  d 
Sir  Andrew  Agnew  of  Lochnaw,  directed  against  the  rjcndAdn- 
cate  as  representing  the  Commissioners  of  Woods  and  Foniti; 
and  the  summons  concludes  that  it  should  be  foosd  ai 
declared  that  the  whole  soil  and  ground  of  the  shore  of  tbe  M 
above  low- water  mark  of  ordinary  spring  tides,  ex  adrtmd 
certain  lands  belonging  to  the  pursuer,  pertains  heritiii^i 
pro}>crty  and  belongs  exclusively  to  the  pursuer  as  propoiir 
of  the  said  lands. 

The  title  upon  which  the  pursuer  founds  is  in  tbe  fint  fim 
a  title  to  the  barony  of  Lochnaw   dated   shortly  befoR  d> 
beginning  of  last  century,  and  comprehending  lands  wbicbbi* 
a  frontage  to  Loch  Ryan  on  the  north,  and  to  the  Iriih  O^ 
on  the  west.     He  is  also  proprietor  under  a  sefiarate  tit^vl 
a  barony  title,  of  other  lands  of  smaller  extent  fmatiag^ 
Sol  way  Firth;  and  the  conclusions  of  the  Summons  rebdi^ 
the  sea-shore,  that  is  to  say,  to  the  shore  above  low-vateriA 
along  the  coasts  of  these  properties, — along  the  shore  of  I^ 
liyan,  along  the  Irish  Channel,  and  along  the  Bay  of  W^ 
He  also  alleges,  and  a  proof  has  been  allowed  for  tiie  poptii' 
establishing,  not  only  that  he  has  right  as  proprietor  d  tk0 
lands  to  that  piece  of  ground  above  low- water  mark,  bnttWt^ 
ami  his  predecessors  have  been  in  possession  of  the  ffondj^ 
time  immemorial.     A  proof  has  been  allowed  as  to  the  ptin^J 
and  your  Lordships  have  heard  a  most  elaborate  asd  k«* 
argument   upon  the   case,  both  upon  the  title  and  apoi  v 
possession  which  is  claimed. 

On  tbe  case  thus  presented,  I  am  of  opinion,  ^ 

1.  That  the  ground  in  question  is  capable  of  being  tms^ 
from  the  Crown  to  a  private  proprieter  under  luchtitk** 
those  on  which  the  pursuer  founds. 

2.  That  as  these  titles  contain  no  specific  description  o^*' 
component  parts  of  the  lands  conveyed,  and  as  no  specific  btv* 
ary  of  the  barony  or  lands  is  expresse<l  in  them,  the  extt^jj 
the  barony  and  lands  can  only  be  determined  by  the  iti^  * 
possession. 

3.  That  it  has  been  su£Bciently  established  by  tbe  V^Zj 
the  pursuer  and  his  authors  have  for  time  immemorisllMi'^ 
the  ground  in  dispute  as  part  of  the  barony  of  hod^ 
or  of  the  other  lands  comprehended  in  the  titles  prodncei 

On  the  first  and  second  propositions,  little  ooBtrorcpy  ^ 


THE  SCOTTISH  JURIST. 


221 


n  some  views  of  the  case,  the  barony  title  may  be  sup- 
I  have  an  advantage  in  the  argument;  but  both 
ons  seem  to  be  well  founded,  provided  the  third  be  a 
eduction  from  the  facts  proved.     If  it  be  so,  this  is 

for  judgment  in  the  present  case,  and  may  render 
us  the  consideration  of  some  more  speculative  points, 
e  were  told  from  the  bar  that  the  suit  was  intended 
or  judgment  the  general  nature  of  the  beneficial  right 
reshore,  I  shall  shortly  explain  the  steps  by  which  I 
e  question  of  possession  on  which  the  case,  in  my 
entirely  turns. 

lid  be  hopeless  within  any  moderate  compass,  and  is 
T  unnecessary,  to  analyze  the  large  list  of  authoiities 
subject.  I  prefer  rather  to  state  their  import  briefly, 
ideavour  to  extract  from  them  the  general  principles  to 

consideration  of  them  ought  to  lead.  With  some 
ions,  which  I  shall  explain,  I  concur  in  the  views  of  the 
Unary.  I  agree  with  him  in  thinking  that  most  of  the 
ry  principles  on  which  questions  of  this  class  depend 
en  fixed  by  a  series  of  well-weighed  judgments 
ed  by   the   highest  authorities   in   Scottish    convey- 

ive  little  or  nothing  which  is  new  to  learn  in  this 
^nt  of  jurispnidence.  English  analogies  may  mislead 
although  in  such  a  case  as  the  present,  if  I  rightly 
ad  them,  they  would  probably  lead  to  the  same  result, 
i  imj>ortant  distinctions  between  the  systems  on  this 
as  Mr.  Bell  well  points  out  in  his  Principles.  The 
des  we  have  are  to  be  found  in  the  decisions  of  the  great 
I  of  the  two  last  generations,  and  they  leave  nothing 
material  undetermined. 

iture  of  the  right  which  the  Crown  has  with  us  in  that 
f  the  soil  or  territory  of  the  realm  which  is  subject 
•w  and  ebb  of  the  tide  is  clearly  fixed.  It  is  settled  in 
itry  that  the  sea  below  low-water  mark,  with  the  soil 
constantly  covers,  is,  as  a  general  rule,  ex(ra  commercium. 
of  the  regalia  Truijora  as  far  as  the  national  dominion 
and  is  not  capable  in  general  of  becoming  the  property 
dividual,  but  is  held  in  trust  by  the  Crown  for  the 

ises  and  incidents  of  the  sea,  and  even  in  some  special 
uices  the  soil  itself,  may  be  appropriated,  as  in  the 
larbours,  minerals,  salmon  fishing,  and  even,  as  was 
the  case  of  the  Duchess  of  Sutherland,  mussel  beds  ; 

as  a  general  proposition,  it  is  true  that  the  sea 
>ed  are  inalienable,  and  are  not  ordinary  subjects  of 
e. 

.he  ground  above  low- water  mark  it  is  different.  It 
38ted  in  the  Crown  as  regards  all  the  public  uses  of 
•n,  and  such  like,  to  which  it  is  subject,  and  to  that 

inalienable.  But  as  the  land  is  ordinarily  capable  of 
ineficially  used,  so,  subject  to  the  public  uses,  it  is 
irt  of  the  soil  of  the  kingdom,  remaining,  like  all  the 
he  land,  vested  in  the  Crown  until  granted  otit,  and 
•nted  out,  held  under  the  Crown  as  its  feudal  superior, 
air,  in  the  passage  quoted  by  the  Lord  Ordinary, 
i  himself  with  his  usual  precision.  The  shore,  he  says, 
I  proper."  It  does  not  become  **  proper,"  but  remains  so, 
o,  and  notwithstanding  of,  the  public  and  inalienable 
rer  it.  That  is  to  say,  in  its  patrimonial  character, 
spects  its  beneficial  enjoyment,  it  is  held  by  the  Crown, 
veyed  by  the  Crown,  as  other  land  is  held  and 
I. 

rse,  therefore,  the  right  of  property  in  the  shore  can 
I  from  the  Crown  to  a  subject  by  a  Crown  charter  ;  and 
krters,    when   granted,    will    be    construed    according 

feudal  rules  with  which  we  are  familiar.  The  fact 
he  land  in  Scotland  holds  of  the  Crown,  and  that  the 
vestitures  are  regularly  renewed,  renders  this  a  subject 
ich   our   conveyancers  are   si>ecially  conversant.     No 

be  thrown  on  this  subject  from  such  dicta  as  that  of 
well  in  the  case  of  the  "  Eloebe,"  in  reference  to  a  Crown 
ize  money,  although  probably  the  ])rinciple  contained 
eral  application.  This  is  a  question  of  feudal  grant 
g  exclusively  for  its  solution  on  feudal  principle,  and 

elemente  both  of  technicality  and  fact  which  can  only 
I  of  aooording  to  the  rules  of  our  own  system.     But 


there  is  no  specialty  attaching  to  Crown  charters  of  the  land 
above  low-water  mark  which  does  not  apply  to  Crown  charters 
relating  to  other  land.  The  same  presumptions  apply  to  both. 
The  soil,  no  doubt,  is  subject  to  certain  public  uses  ;  it  is  in  itself 
of  little  profit  to  the  owner;  but  it  has  no  exceptional  or 
peculiar  character  as  regards  the  mode  of  transferring  it. 

It  is  certainly  not  among  the  regalia  minora^  and  therefore  is 
not  one  of  those  beneficial  rights  of  property  vested  in  the 
Crown  which  from  their  rarity  or  value  cannot  be  carried  with- 
out an  express  grant.  Indeed,  as  regards  its  patrimonial 
character,  it  is  not  inter  regalia  at  aU.  This  is  matter  of  express 
decision.  Lord  President  Campbell,  in  the  case  of  Innes  v. 
Downie  (Hume,  552),  in  the  note  of  his  opinion  preserved  on 
his  Session  papers,  says  :  **  Property  of  the  land  adjacent  to  an 
heritor's  shore  is  not  a  regale.  Bocks  with  sea-weed  and  the 
like  are  pertinents  of  the  adjoining  property  without  a  royal 
grant."  Lord  Moncreifif,  in  the  case  of  Ker  v.  Dickson,  thus 
states  the  law:  '*Tho  Lord  Ordinary  adopts  the  opinion  of 
President  Campbell  in  the  case  of  Innes  v.  Downie,  27th  May 
1807,  as  reported  by  Baron  Hume,  which,  besides  being  of 
high  authority  in  itself,  appears  to  be  in  perfect  agreement  with 
all  the  other  authorities,  that  the  sea  beach  or  rocks  within 
flood  mark  are  not  inter  jura  regalia,  but  subjects  of  private 
property  for  all  ])urpo8es  not  inconsistent  with  the  public  uses."' 
Lord  Justice-Clerk  Hope,  in  the  case  of  Paterson  v.  The  Marquis 
of  Ailsa  stated  the  law  in  similar  terms.  From  its  nature, 
indeed,  the  sea-shore,  covered  twice  a  day  by  the  tide,  possesses 
nothing  in  itself  of  that  character  of  special  value  which 
characterizes  the  regalia  minora.  Its  only  value  arises  from 
its  being  an  accessory  of  the  sea  as  regards  its  public  uses,  and 
of  the  land  as  regards  its  capability  of  being  used  to  private 
profit.  But  it  follows  that,  if  the  shore  be  not  inter  regalia,  it 
may  be  transferred  by  the  same  forms  as  any  other  land  may 
be  transferred ;  and  so  it  has  now  been  clearly  settled,  that  if 
land  be  granted  by  the  Crown,  and  be  described  in  the  convey- 
ance as  bounded  by  the  sea,  the  grantee  has  right  down  to  low- 
water  mark.  This  was  decided  in  the  first  of  the  cases  of  the 
Magistrates  of  Culrossin  1769,  in  question  with  Lord  Dundonald, 
who  had  a  posterior  express  grant  of  the  sea-shore ;  and  after 
the  opinions  of  Lord  Glenlee  in  the  case  of  Brown  v.  Campbell, 
of  Lord  Medwyn  in  the  case  of  Ker  v,  Dickson,  of  Lord 
Justice-Clerk  Hope  in  the  case  of  Nicol  v.  Blaikie,  as  well  as 
the  analogous  cases  of  Smart  in  the  House  of  Lords,  and  Berry 
V.  Holden,  the  rule  may  be  considered  as  fixed. 

It  has  been,  however,  maintained  by  the  pursuer,  that  it  is  to 
put  his  right  on  too  low  a  level  to  assimilate  it  to  ordinary 
property  in  land  ;  that  the  sea-shore  is  an  accessory  of  the  ad- 
jacent land  ;  and  that  the  right  to  the  adjacent  land,  if  it  have 
not  an  excluding  boundary,  necessarily  carries  it.  In  the  case 
of  Smith  V.  Oflicers  of  State,  Lord  Campbell  is  reported  to  have 
said,  that  *'  there  is  no  foundation  in  law  for  the  proposition 
that  the  simple  grant  of  a  piece  of  land  will  pass  the  sea-shore 
by  which  it  happens  to  be  bounded."  On  the  other  hand,  Mr. 
Bell  in  his  Principles,  states  the  result  of  the  decisions,  in  con- 
trast with  the  law  of  England,  to  be  this  :  he  says  (642),  **  The 
sea-shore  is  not,  as  in  England,  held  to  be  the  property  reserved 
to  the  Sovereign,  but  presumed  to  be  granted  as  part  and  per- 
tinent of  the  adjacent  land,  under  burden  of  the  Crown's  right 
as  trustee  for  the  public  uses."  In  my  opinion,  both  views  are 
too  unreservedly  expressed.  On  the  one  hand,  there  is  very 
high  authority  in  the  direction  of  Mr.  Bell's  view.  A  note  of 
two  cases  reported  by  Tait  indicates  the  opinion  held  by  the 
lawyers  of  the  last  century  on  the  subject : — "  In  determining 
a  cause  concerning  an  oyster  fishing  between  Ramsay  of  Prest- 
wick  and  the  York  Building  Company,  the  Lord  President  gave 
it  as  his  opinion,  that  the  alveus  maris,  properly  so  called,  and 
which  is  constantly  covered  with  water,  belongs  to  the  Crown 
for  behoof  of  the  public.     30th  November  1763. 

*'  But  as  to  the  shore  within  the  flood  mark,  covered  at 
flood  and  bare  at  ebb,  it  would  appear  that  it  remains  the  pro- 
perty of  the  contiguous  heritor,  subject  to  the  common  uses  of 
navigation.  So  argued  as  to  lime  rocks,  summer  1772.  Sir 
John  Hall  v.  Dirleton." 

The  same  doctrine  was  expressed  by  Lord  President  Campbell 
in  the  case  of  Innes  v.  Downie,  by  Lord  Meadowbank  in  the 
case  of  Campbell  v.  Brown,  by  Lord  Gillies  in  the  case  of 
Macalister,  15  S.  490,  and  by  Lord  Corehouse  in  the  case  o£ 
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Suttie,  15  Sh.  1037.  It  was  again  diBtinctly  repeated  by  Lord 
Kinloch  in  the  case  of  Hunter  decided  last  year. 

These  authorities  are  among  the  highest  in  this  de]^artment 
of  our  jurisprudence,  and  it  is  idle  to  sx>eak  of  their  o]>inions 
as  obiter  dicta.  They  were  in  all  these  cases  the  grounds  of 
judgment.  Nevertheless,  I  incline  to  think  that  Mr.  Bellas 
conclusion  from  them  is  too  broadly  expressed.  As  applied  to 
the  present  case,  they  must  be  taken  with  two  important  qualifi- 
cations. In  the  first  place,  these  opinions  were  not  delivered 
in  any  question  with  "Uie  CYown.  Where  they  related,  as  the 
three  last  cases  did,  to  questions  between  a  subject  superior 
and  his  own  vassal,  the  true  construction  of  the  Crown  grant 
could  not  arise.  If  the  vassal  had  clearly  no  right  to  the  shore 
by  the  terms  of  his  grant,  he  was  not  in  a  ])Osition  to  challenge 
with  efiect  that  of  the  superior.  On  the  other  hand,  if  t)ie 
superior,  having  right  to  the  sea-shore,  feued  out  the  lands 
adjoining  the  shore  without  any  excluding  boundary,  it  might 
be  fairly  maintained  that  the  vassal's  right  was  co-extensive 
with  that  of  his  author. 

But,  secondly,  I  imagine  that  this  doctrine  can  go  no  further, 
in  a  question  with  the  CYown,  than  to  establish  that  a  grant 
from  the  Crown  of  lands  lying  on  the  sea-coast  may  include  the 
shore,  if  there  be  no  words  which  exclude  it,  provided  the  state 
of  possession  indicate  that  such  was  the  nature  of  the  grant. 
Ard  this  leads  me  to  point  out  how  im]K)rtant  this  element  of 
possession  is  to  the  practical  solution  of  this  question. 

The  sea-shore,  in  its  natural  state,  is  capable  of  beneficial 
]>o8session,  and  to  the  extent  to  which  it  is  so  it  may  be  assumed 
that  it  has  always  been  beneficially  possessed.  But  there  is  no 
example  of  the  Crown  using  the  shore  in  its  natural  state  for 
purposes  of  profit.  Indeed,  without  possessing  ground  above 
high -water  mark,  the  property  of  the  shore  would  be  generally 
useless  for  beneficial  purposes,  at  least  for  most  of  them. 
Neither  is  there  any  example  of  a  gift  of  the  shore  to  any  one, 
excepting  to  the  proprietor  of  land  contiguous.  Nor,  in 
general,  has  there  been  inserted  in  Crown  titles  any  words 
which  could  limit  the  right  of  the  grantee  in  this  respect.  In 
small  portions  of  the  coast  considered  favourable  for  purposes  of 
navigation,  the  Crown  may  have  so  expressed  its  grants  as  to  ex- 
clude the  shore.  But  in  general  the  land  round  the  shores  of 
the  island  has  been  granted  out  in  large  baronies  like  that  now 
in  question,  or  to  burghs  which  are  8ea}x>rts ;  and  in  both  it 
may  be  inferred  that  the  beneficial  occupation  of  the  shore  had 
accompanied  their  occupation  of  the  dry  land. 

We  may  thus  easily  see  how  the  real  question  which  the 
Court  had  to  consider  in  these  cases  was,  how  far  the  title  would 
support  a  possession  which  in  most  of  them  was  not  doubtful, 
and  which  in  few  of  them  was  disputed.  Along  the  coasts  of 
Scotland,  especially  on  the  west,  the  possession  of  the  sea-shore 
by  adjoining  proprietors  was,  during  last  century,  practically 
universal.  A  large  and  lucrative  manufacture — that  of  kelp —  was 
carried  on  by  means  of  its  occupation  ;  and  the  crop  was  reaped 
periodically,  as  regularly  as,  and  more  ])rofitably  than,  on  land. 
The  Crown  never  pretended  right  to  interfere  with  the  owners 
in  this  use  of  the  shore,  simply  because  it  never  had  occurred 
to  the  Crown  to  be  doubtful  that  the  charter  to  the  land  in- 
cluded the  shore  also ;  and  this  accounts  for  the  fact,  that 
throughout  the  series  of  decisions  in  question  it  seems  to  have 
been  assumed  that  the  Crown  had,  and  could  have,  little  interest 
in  the  matter,  excepting  as  trustee  for  the  public. 

Accordingly,  in  almost  all  the  cases  in  question,  even  where 
the  possession  was  not  introduced  as  an  essential  element^  the 
existence  of  it  was  apparent.  The  case  of  The  Magistrates  of 
Culross  V.  Cochrane  well  illustrates  this.  In  that  case  Lord 
Gardenstone  said  :  '*The  right  of  the  town  of  Culross  is  a  grant 
from  the  Crown,  confirmed  and  explained  by  possession.  The 
subject  of  the  grant  is  bounded  by  the  sea.  If  this  does  not  com- 
prehend the  shore,  there  is  a  valuable  property  still  in  the  hands 
of  the  Crown,  which  is  supposed  to  be  in  the  subjects  having 
estates  on  the  coast, —  I  mean  the  sea-ware  all  round  Scotland. 
On  the  other  side,  the  grant  is  of  a  later  date,  and  there  has  been 
no  possession.'*  It  will  be  found,  on  examining  the  cases,  that 
in  none  of  them  has  the  title  to  the  sea-shore  been  sustained, 
excepting  where  it  either  apfiearod,  or  was  assumed,  that  iwsses- 
mon  followed  upon  the  grant. 

On  the  other  hand,  if  no  possession  was  ever  had  by  the  vassal 
or  his  predecessors  which  could  truly  indicate  that  the  shore  \ 


was  included  in  his  titles,  I  should  hold  that  it  was  not  iiuhded 
in  his  titles,  as  I  should  in  the  case  of  Any  other  adjoiniog  itnp 
of  ground  which  he  had  never  ]>08seb8ed,  or  which  had  been ;«. 
scsscd  by  others.  Ihe  more  the  uses  of  the  shore  are  ftcceaeij 
to  those  of  the  land  adjoining,  the  more  aigiiificant  would  "it 
absence  of  {possession  become.  Cases  may  no  doubt  oocvi 
which  the  surface  of  the  shore  is  incapable  of  beneficisi  |ws» 
sion,  and  in  which  there  may  be  valnable  minerals  beneitk  Ik 
surface.  In  such  a  case  I  should  think  the  shore  not  MM 
in  a  general  grant  of  the  adjoining  soil,  ^b  there  would  tin  It 
nothing  to  indicate  that  it  was  so.  In  the  great  msjoitjrf 
cases,  at  all  events,  possession  will  be  sufficient  to  ' 
the  right. 

In  Uie  ])resent  case,  I  think  the  proof  of  possession  is  simb- 
plete  as  the  nature  of  the  subject  and  the  circamstSDOi  li 
mitted  of ;  in  other  words,  that  the  pursuer  and  lus  aotiba 
have  had  the  full  beneficial  occupation  of  the  shore  in  qsotii^ 
and  have  i)ossessed  it  without  challenge  for  time  immeiMdil 
for  all  the  purposes  for  which  it  can  be  used.  I  think  it  » 
necessary  to  go  at  length  into  the  evidence,  as  I  concvr  ii  Hi 
views  of  the  Lord  Ordinary  in  regard  to  it,  and  have  aninltf 
my  conclusion  without  much  difficulty.  In  regard  to  the  Lid 
Kyan  shore,  where  the  sea-ware  is  most  abundant,  the  pnrf  i 
possession  is  strong,  as  there  the  benefit  to  be  obtained  frisil 
was  material,  and  formed  a  not  unimportant  element  of  pnftb 
the  proprietor  as  well  as  the  tenants  on  his  estate. 

I  am  not  moved  by  the  argument  that  all  the  acts  spokati 
might  be  as  well  referred  to  a  right  of  servitude  as  to  oh  rf 
property.     I  think  that  where  land  has  been  occupied  littat 
challenge  in  every  way  in  which  it  can  be  beneficially  md  If 
the  vassal,  and  not  used  at  all  by  the  superior,  or  hj  asyw 
else,  the  presumption  is  against  servitude,  and  in  favoor  ill 
right   of  property,  being  the  title  of  possession.    I  tluiika 
csixecially  in  a  grant  from  the  Crown ;  for  it  is  more  ressadb 
to  presume  that  the  possession  was  consistent  with  the  gn4 
than  that  a  right  had  been  acquired  against  the  Crown  l^pt 
scriptivo  use  beyond  its  limits.     Beferenoe  has  been  ask  Ii 
the  case  of  Lord  Saltoun  in  support  of  this  argumes^  Isl  i 
lends  very  slender  assistance,     lliere  was  no  proof  of  poMM 
in  that  case,  which  was  decided  on  the  title,  whicb  pn^ 
certain  privileges  in  regard  to  sea-ware,  on  which  Hat  GhI 
thought  it  sufficient  to  proceed  ;  and  they  thereby  wiifcdlfti 
question  of  right,  which  the  Lord  Ordinary  had  duakik 
favour  of  the  proprietor. 

But  in  the  present  case  there  is  the  less  reason  foriaiof  lb 
point,  that  in  one  resiiect  the  possession  is  free  of  all  qsolia 
The  manufacture  of  kelp  on  the  sea-coast  was  carried  esai 
regular  trade,  not  as  an  adjunct  to  the  neighboniing  fira%^ 
which  indeed,  it  had  no  connexion  whatever.     In  thii  iuiM 
as  in  all  the  other  instances  round  the  coasts  of  Scotlaal  ii 
commercial  manufacture  of  kelp  was  a  direct  assertioD  ol* 
joyment  of  the  right  of  property  in  the  shore  which  pntel 
the  sea-ware.     There  can  be  no  doubt  from  the  leases  ]suihs4 
that  this  traffic  on  the  Lochnaw  shores  lasted  for  mk^  * 
century,  and  that  even  now  the  sea-ware  is  an  importuti"^ 
tion  to  the  tenant's  possession. 

In  regard  to  the  coast  opposite  the  Irish  Channel,  sad  ^^ 
posite  the  Solway  Firth,  as  the  sea- ware  was  less  abiindii^i| 
acts  of  possession  were  fewer.  But  they  seem  to  hare  beei* 
which  the  nature  of  the  shore  admitted  of.  SespWtft^ 
collected,  although  in  a  smaller  quantity,  from  the  wert  v^ 
and  stones  were  quarried  within  flood-mark  on  the  side  soli* 
Solway,  as  they  were  also  on  the  Loch  Byan  side,  w^* 
some  extent  on  that  of  the  Irish  Channel  Sand  asd  g^ 
were  also  taken  from  the  shore  all  round  the  property.  I^ 
it  also  to  be  proved  that  this  possession  wss  msinlaiBfld  iff 
asserted  as  exclusive,  although  trespsssers  not  iinfi«9V>4 
found  their  way  there. 

I  think  the  proof  for  the  Crown  entirely  fails  to  dispbee  ■* 
testimony  for  the  pursuer.  The  acts  of  taking  bdhil^ 
beaching  boats  are  truly  incident  to  navigation;  and  tbi^ 
dence  regarding  the  oyster  fishing,  to  which  it  wis  bdJi* 
Sir  W.  WaUace  had  right,  is  entirely  hesids  the  {i*^ 
question. 

On  the  whole,  I  think  the  pursuer  is  entitled  to  deci** 
terms  of  the  summons  as  now  restricted ;  and  that  os  the  git*^ 
not  that  the  right  to  the  sea-shore  has  been  aoqaired  %  f** 


t  -, 


THE  SCOTTISH  JURIST. 


223 


ossession,  but  that  the  possession  is  conclusiye  as  to 
of  the  grant. 

>WAN. — The  summons  concludes  to  have  it  declared 
3f  the  Court,  "  that  the  whole  soil  or  ground  of  the 
e  sea  above  low-water  mark  of  ordinary  spring  tides, 
''  of  the  lands  specified  and  belonging  to  the  pursuer, 
heritably  in  property  and  belongs  exclusively  to  the 
proprietor  of  the  said  respective  Unds. " 
is  referred  to  are  described  in  Articles  1st  and  2d  of  the 
lenee.  Those  in  Article  Ist  were  erected  and  incor- 
;o  the  barony  of  Lochnaw,  conform  to  charter  under  the 
,  dated  March  1699,  the  said  lands  having  long  pre- 
m  held  by  the  family  of  Agnew  under  Crown  titles, 
mentioned  in  the  2d  Article  had  also  been  held  for  a 
period  by  the  family  under  Crown  titles,  but  it  is  not 
t  these  lands  have  ever  been  erected  and  incorporated 
ny.  None  of  the  Crown  charters  or  relative  deeds 
r  express  grant  of  the  foreshore  ;  but  the  several  lands 
are  de  facto  upon  the  sea-shore,  and  although  no  sea 
8  set  forth  in  the  title-deeds,  it  is  undoubted  that  the 
id  along  the  shore  of  Loch  Ryan  on  the  one  side  for 
mUes,  and  on  the  other  side  along  the  shore  of  the 
ael  for  several  miles.  A  copy  of  the  Ordnance  Sur- 
-oduoed  with  the  summons  shows  the  situation  of  the 
tnds  and  estate  to  be  as  now  generally  described. 

Article  of  the  condescendence  avers  that,  in  virtue 
own  charters  and  relative  deeds,  the  pursuer  and  his 
lave  been  in  possession  for  time  immemorial  of  the 
I  shore,  adjoining  to  and  forming  the  boundary  of 
^  as  part  and  pertinent  of  their  estates,  and  have 

and  without  challenge,  dealt  with  the  shore  as  their 
by  exercising  various  proprietory  rights  and  acts  of 
of  every  kind  of  which  the  subjects  were  capable, 
on  is  directed  against  the  Lord  Advocate  as  repre- 
i  Crown  ;  and  the  defences  stated  are  twofold  :  First, 
rown,  not  having  made  any  grant  to  the  pursuer  or 
asors  of  any  of  the  subjects,  the  defender  ought  to  be 

and,  Second,  that  the  writs  founded  on,  not  con- 
,  title  in  themselves  to  the  foreshore  claimed,  have 
>Ilowed  by  prescriptive  possession  to  the  effect  of  con- 
the  pursuer,  under  these  writs,  that  right  to  the  fore- 
h  he  claims. 

stions  thus  raised  for  the  decision  of  the  Court  are,  in 
ace,  the  effect  of  the  Crown  charters  as  regards  the 
6  adverw  of  the  pursuer's  lands  and  estate,  there  being 
adary  expressed  in  the  titles,  in  carrying  right  thereto 
itee,  irrespective  of  possession ;  and,  second,  assuming 
grants  to  afford  sufficient  title  for  prescriptive  pos- 

the  foreshore,  whether  such  possession  has  been 
nrill  suffice  to  establish  the  right  in  the  grantee ;  or, 
is  last  matter  in  another  way,  whether  the  grant  of 
lined  in  the  pursuer's  baronial  title  and  other  Crown 
18  been  so  explained,  by  proof  of  exclusive  prescrip- 
aion  of  the  foreshore,  as  to  carry  right  thereto  as 
as  an  express  grant. 

sliminary  observations  may  be  made  as  essentially 
le  argument,  viz.:  (].)  That  it  is  not  disputed  by  the 
,  on  the  contrary,  it  is  at  the  basis  of  their  case,  that 
tre,  subject  to  the  public  trusts  with  regard  to  it  under 
sea  and  its  shore  are  vested  in  the  Crown,  may  be 
ji  property  to  a  subject ;  and  (2.)  that  the  Crown 
mnded  on  by  the  pursuer,  although  containing  no 
!X  press  grant  of  sea-shore,  may  be  explained  by  pos- 
khe  foreshore  sufficient  in  endurance,  and  as  exclusive 
ete  in  its  character  as  the  subject  admits  of,  will 
Troprietory  right  thereto  as  much  as  a  special  or 
>nt  from  the  (>own. 

irst  of  these  questions  it  is  clear  that  by  the  law  of 
le  proprietory  right  to  the  solum  of  the  sea-shore  is 
mu  as  much  as  tibe  solum  of  the  sea  itself  adjoining 

This  is  laid  down  by  all  the  authorities.  There 
mt  public  purposes  and  uses  to  be  served,  which 
ired  by  means  only  of  the  right  to  the  shore  being 
Dy  Tested  in  the  Crown.     Still,   subject   to  such 

it  is  not  disputed  that  the  Crown  may  convey  the 
ie  ihore  in  property ;  and  the  differences  that  exist 


and  are  to  be  found  in  the  opinions  of  lawyers,  have  regard  rather 
to  the  question,  whether  an  express  grant  of  the  sea-shore  be 
necessary  to  carry  the  right  where  the  lands  given  out  by  the 
Crown  saede  facto  sea-bounded,  than  to  the  question  whether 
the  shore  is  in  patrimonio  principis  and  alienable.  Now,  that 
is  the  case  to  be  here  dealt  with ;  and,  apart  from  posses- 
sion having  followed,  I  hesitate,  notwithstanding  the  passage 
in  Mr.  Bell's  Principles  quoted  in  the  Lord  Ordinary's  note,  to 
affirm  that  even  the  pursuer's  baronial  title  can  be  held  by 
itself  to  convey  to  him  the  proprietory  right  to  the  sea-shore. 
That  opinions  have  been  expressed  to  a  different  effect  by 
eminent  Judges  is  true  ;  but  this  occurred  in  cases  to  which 
the  Crown  was  no  party,  and  where  the  only  question  to  be 
decided  was  between  parties  holding  opposing  grants  from  the 
Crown.  On  a  careful  revision  of  the  authorities  and  decisions, 
and  specially  of  the  recent  cases  of  Smith  v.  Officers  of  State 
and  of  Gemmell  v.  Them,  I  am  unable  to  form  any  other  opinion 
than  that,  failing  a  special  grant  or  an  express  boundary  by  the 
sea  in  the  Crown  title,  and  failing  proof  of  possession,  any  right 
of  property  in  the  shore  can  be  asserted  by  the  proprietor 
as  against  the  Crown.  And,  altogether,  I  do  not  think  that 
the  doctrine  of  Balfour,  one  of  the  earliest  of  our  Institu- 
tional writers,  has  been  in  any  essential  respects  departed 
from  :  '  Na  man  havand  landis  pertenand  to  him  lyand  adjacent 
to  the  sea,  may  mak  stop,  troubill  or  molest  the  king  or  his 
lieges,  to  win  stanes,  quarrel,  or  ony  uther  thing  to  his  awin 
profit  or  commoditie  within  the  flude  mark  of  the  sea  foiranent 
the  saidis  landis,  except  he  quha  stoppis  the  uther  be  speci- 
allie  infeft  within  the  said  flude  mark,  alsweil  as  without  the 
samin,"  and  for  the  doctrine  he  refers  to  a  case,  The  King 
contra  The  Laird  of  Seafield,  29th  July  1500.  The  doctrine 
laid  down  at  so  early  a  period  was  in  substance  that 
which  the  late  Baron  Hume,  one  of  our  most  esteemed 
lawyers,  who  filled  the  chair  of  law  in  this  University,  now 
half  a  century  ago,  taught  his  pupils.  Having  attended  his 
lectures,  of  which  1  have  preserved  full  notes,  I  can  safely  say 
that  he  held  it  indispensable,  where  the  proprietor  had  only  a 
general  title  from  the  Crown,  that  to  give  him  right  to  the 
shore  he  should  have  enjoyed  immemorial  and  undisputed 
possession. 

That  lands  held  under  Crown  charters  which  are  de  facto 
sea-bounded,  though  the  title  does  not  contain  a  boundary  by 
the  sea,  carry  with  them  as  part  and  pertinent  certain  privileges  or 
servitude  rights  in  relation  to  the  adjoining  shore,  is  a  proposi- 
tion which  has  been  repeatedly  recognised  in  the  decisions  of 
the  Court.  Thus  in  the  case  of  Paterson  v.  The  Marquis  of  Ailsa, 
11th  March  1846,  it  was  found,  in  the  circumstances  set  forth 
in  the  interlocutor  of  the  Court,  that  although  the  Crown  title 
contained  no  express  grant  of  the  sea-shore  ex  adversQ  of  the 
lands  or  of  wreck  and  ware, — ^the  proprietor  had  title  and  right 
to  prevent  other  parties  who  had  no  special  title  from  gathering 
and  appropriating  sea-weed  or  ware  ex  adverso  of  the  lands. 
And  to  the  same  effect  was  the  case  of  Macalister,  7th  Feb- 
ruary 1837,  where  the  proprietor  of  an  estate  on  the  sea-coast 
being  infeft  in  lands  with  parts,  pendicles,  and  pertinents,  but 
without  an  express  grant  of  shore,  his  title  to  prevent  the 
public  from  carrying  off  sheU  sand,  wreck  or  sea- ware  ex  adverso 
of  his  lands,  followed  by  possession,  was  recognised.  It  will  be 
observed  that  prescriptive  possession  was  there  alleged,  so  that, 
although  a  strong  opinion  was  expressed  by  one  Judge  (Lord 
Gillies)  to  the  effect  that  the  conveyance  of  an  estate  which  is 
sea-bounded  de  facto  conveys  the  shore  as  effectually  as  if  the 
words  **  bounded  by  the  sea  "  were  in  the  charter,  tiie  decision 
of  the  Court  was  simply  to  sustain  the  title,  and  to  remit  to 
the  Lord  Ordinary  to  proceed  with  the  cause, — in  other  words, 
to  inquire  into  the  state  of  possession  as  alleged.  And  the  more 
recent  case  of  Lord  Saltoun  v.  Park,  1857  (20  Dunlop,  89),  went 
no  further  than  to  recognise  the  exclusive  right  of  the  proprietor 
of  lands  held  under  baronial  title,  which  were  bounded  by  the  sea 
de  facto,  to  the  sea-weed  and  ware  cast  on  the  shore  ex  adverso  of  his 
lands,  and  to  prevent  it  being  carried  away  by  others :  no  special  in- 
f  ef  tment  with  an  express  grant  of  wreck  and  ware  was  considered 
to  be  necessary,  to  carry  as  a  pertinent  to  the  proprietor  the 
privilege  of  collecting  sea-ware  ex  adverso  of  his  lands,  that 
being  aright  (as  was  thought)  inherent  in  the  grant  of  lands  de 
facto  bounded  by  the  sea.  Lord  Saltonn's  right  of  property  in 
the  sea-shore  it  was  found  anneoessary  to  determine  in  that  oaae. 
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althmifrh  an  ofniiion  was  expresAefi  by  the  I»rd  OrdiiiAry  iLord 
Arvimillani  tltat  the  jiureuer  ha/1  vented  in  him  th«  pn-'i-em-  of 
the  nea-nhore.  The  imj^/rtant  matter  aa  regardji  those  cases, 
hovevf  r,  in  v*  far  as  the  iiractical  issue  of  the  |»rtsent  case  is 
Ciucemed,  is  that  in  none  of  them  was  it  doobted  that  the 
title  ftiiinded  on  by  the  proprietor  might  be  the  fuuudation  of 
prescriptive  {lossesiiion  of  the  shore  to  the  effect  of  vesting  it  in 
the  pn^pnet/^r,  subject  to  the  public  usesL 

But  i»hile  I  venture,  contrary  to  the  views  that  have  been 
statcl  by  lawyers  whose  opinions  are  entitled  to  the  highest 
resi>ect,  to  doubt  whether  it  can  be  held  that  the  property  of 
the  sea-shore  is  carrieil  to  a  subject  without  express  grant,  merely 
Viecause  of  the  lauds  contained  in  the  charter  being  c/«  /ado 
sea-bounded,  it  is  certain, — and  indeed  the  Crown  do  not  dis- 
]iute  the  proposition, — that  use  and  enjoyment  of  the  shore 
by  such  posKe^sion  for  the  prescrijitive  ]ieriod  as  a  prr>i>rietor  with 
a  sjpecial  grant  would  exercise,  will  suffice  to  exphiiii  the  Crown 
grant,  and  cf>nfer  on  the  grantee  a  right  as  efifectuid  as  if  the 
shore  had  l^een  sj^ecially  conveyed  by  the  charter.  And  this 
being  so,  I  do  not  think  it  at  all  necessary  to  enter  further  into 
the  more  general  question,  being  satistied  that  the  prissession  , 
which  has  been  inf<tructe<I  is  sufficient  to  carry  to  the 
pursuer  the  right  which  he  asserts  in  the  conclusions  of  his 
summons.  ! 

As  regards  the  charcu:t*T  of  the  possession  which   will  have  ' 
the   effect   of  giving  right   to  the  adjoining   proprietor, — Sir 
Matthew  Hale,  after  stating  the  law  of  England  to  be  that  the  ' 
ground  between  the  ordinary   high-water  and  low-water  mark 
^tMOi  jfrima  facie  belong  to  the  king,  although  such  shore  may  j 
be,  and   commonly   is,  j>arcel  of  the  manor  arljaccut,  and  so  j 
may  lielon^  to  a  subject,  proceeds  to  state,  **  And  the  evidences 
to  prove  this  fact  are   commonly  these : — constant  and  usual 
fetching  gravel  and  sea-weed  and  sea-sand   between  the   high-  { 
water  and   low-water   mark,  and   licensing   others  so  to  do  ;  ' 
enclosing  and  embanking  against  the   sea,    and  enjoyment   of  , 
what  is  so  inned  ;  enji'^-ment   of  wrecks  happening  ui>on  the 
fand,"  and  such  like.     I  do  not  know  that  any  better  descrip- 
tion  of  the  kind  and  extent  of  possession  that   will  suffice  to 
8ui»port  the  right  here  in   question  could   be  given.     The  law 
of  Scotland  may  in  this  respect  be  held   to  be   well  defined  in 
the  wonls  I  have  quoted.     Not,  however,  that  all  of  the  {losses- 
8ory  acts  stated  can  be  expected  to   be  found   to   have  existed 
in  e\'ery  locality.     It  must  be  sufficient  that  all  the  possession 
has  l>een  ha^l  and  enjoyed,   of  which  the   shore  adjoining   the 
lands  is  ca[>able  in  any  reasonable  sense. 

There  are  decisions  in  reference  to  rights  connected  with  the 
shore,  where,  although  the  royal  grant  was  held  sufficient  title 
to  lead  to  inquiry  into  the  exclusive  possession  alleged,  it  was 
not  found  established  by  proof,  and  the  proprietor's  claim 
was  consequently  disallowe^l.  The  case  of  the  Duke  of  Port- 
land!, November  1832,  with  regard  to  the  right  of  lobster 
fishing,  and  that  of  the  Duke  of  Argyll,  December  1859, 
in  reiference  to  mussel  fishing,  may  be  cited  as  examples. 
(>n  the  other  hand,  in  the  case  of  the  Duchess  of  Sutherland, 
January  1868,  while  the  necessity  of  a  sjiecial  grant  of  mussel 
finhing  was  negatived  by  the  Court,  a  general  title  to  the  lands 
with  fishings  was  held  a  goo<l  title  to  mussel  fishings  if  fully 
supported  (as  it  was  in  that  case)  by  exclusive  prescriptive 
possession. 

What,  then,  is  the  evidence  of  possession  or  of  use 
and  enjoyment  of  the  shore  between  high-water  and  low- 
water  mark  on  which  the  pursuer  founds,  and  what  is 
the  extent  of  these  possessory  acts  as  appearing  from  the 
j»roof  ? 

1.  From  the  earliest  date  it  is  established  that,  under 
his  baronial  title  and«  other  charters  the  pursuer  and  his 
tenants  have  all  along  the  shore  on  both  sides  of  his 
estates  on  I»ch  Ryan  and  the  Irish  Sea,  been  in  the  habit 
of  gathering  sea- ware,  and  of  using  it  in  the  cultivation  of  their 
farms. 

2.  The  granite  boulder  stones  to  be  found  along  the  coast 
have,  after  being  (|uarried  or  cut  on  the  shore,  V>een  used  for 
the  pur])0&es  of  the  estate,  in  the  erection  and  repair  of  build- 
ings and  dykes  u))on  the  farms  along  the  shore;  and  it  is 
s|>ecially  ])roved  that  these  stones  were  largely  used,  in  the 
erection  of  Ix>chnaw  Castle  and  offices  between  the  years  1820, 
and  1830,— the  stones   being  dressed  on   the   beach    in  sheds 


erected  for  the  porpoae.  The  evidence  of  John  Crsvfaj, 
Thomas  Moreland,  and  A.  H.  M'Clean  is  specially  referred  to  a 
to  this  matter. 

3.  As  regards  the  sea- ware  and  weed  growing  on  the  neb 
or  washed  up  by  the  tide,  the  use  of  it  has  not  beoi  cotSad 
merely  to  the  gathering  of  what  waa  to  be  found  spot  tb 
shore,  but  the  ware  haa  been  made  the  subject  of  ^kU 
appropriation  and  patrimonial  benefit  by  the  potsner  sad  Is 
predecessors. 

Thus,  in  the  first  place,  as  appears  from  the  dociiBcatiiy 
evidence  prior  to  1830,— when  the  mannfactnre  of  kd^fra 
sea- ware  became  no  longer  the  subject  of  profit, — ^rariou  bck^ 
dated  in  1715,  1759,  and  17d9,  were  granted  to  indindal^ 
conferring  on  them  right,  as  leasees  of  the  proprietor,  ''bal 
down  and  intromit  with  the  wreck  within  the  loch  of  luAgfrn 
and  the  bay  of  Crugeltone,*'  being  parts  of  the  barony  of  Lsi- 
naw,  '*  and  to  draw  and  cany  the  saids  wreck  yeariy  t»  lir 
shore  side  or  next  dry  ground,  and  to  win  and  cause  hanh 
same  thereupon,"  with  power  to  the  tenant  to  seDtbeosra 
his  own  proiierty.  The  three  tacks  prodnced,  granted  b  lir 
years  foresaid,  are  respectively  for  twenty -one  years.  iWi 
reference  to  this  profitable  use  of  the  sea- ware  as  kelf^  ttni 
explanatory  parole  evidence  given  especially  by  the «UNt 
nessess,  Thomas  Moreland,  William  M^Meikan,  and  ikair 
Martin  and  others.  And  these  witnesses  state  that  tbi  ki 
sea- ware  was  let  for  the  manufacture  of  kelp^  the  teouliafi^^^ 
farm  adjoining  the  shore  were  allowed  only  to  gather  ibf«]  ~^ 
drifted  on  the  land  by  the  tide. 

In  the  second  place,  the  farms  on  the  estate  lure  bsM 
to  the  tenants  in  more  recent  times,  with  spedilA^J 
contained  in  the  leases  to  take  the  wreck  and  to  cntit«pkj 
their  several  lands,  and  to  use  the 
their  farms,  but  in  no  other  way  ;  and  from  tlie  pmii4: 
deuce  it  appears  that  in  consequence  of  this  priTflyfc 
farms  on  the  estate  have  been  let  at  a  higher  raitdtbiif 
would  otherwise  have  been.  See  M^Clean's  evideBM^adli 
of  M'Cubbin  and  the  other  tenants,  besides  ^<b  witasmA^f 
named. 

And  further,  in  the  third  place,  the  evidence  gifeBl|Mrf| 
of  the  witnesses    establish   that  parties  not  tenasti  ^^l 
estate,  but  strangers,  were  prevented  from  interferiagittw 
taking  away  the  sea-ware  and  also  stones  from  &e  ' 
while  in  one  instance,  in  the  year   1850,  interdict  ms 
from  the  Sheriff  of  the  bounds  against  a  party  who  I 
collecting  and  gathering  wreck  and  sea- ware  ud  esitiBg^* 
same,  and  which  no  doubt  had  the  effect  of  deteiriog 
the  public  from  repeating  the  offence. 

That  certain  of  those  acts  apply  only  to  Loch  Byaa 
to  limit  their  effect.     I  do  not  think  so.     Having  regvdtii 
baronial  and  other  Crown  charters  under  which  the 
his   predecessors   have  for  centuries  been  invested 
whole  estates  as  a  unum  quid,  there  is  no  good  ground  iff 
distinction  pointed  at. 

Such,  then,  substantially  is  the  evidence  which  the 
has  led  of  the  possessory  acts  on  which  he  relies ;  but 
out  the  ])roof  there  are  also  statements  in  reference 
and  gravel  taken  from  the  shore  by  the  pursuer  and  hii 
and  their  constant  use  of  these  materials  when  reqnind  fi' 
estate. 

On  the  part  of  the  Crown,  again,  there  has  been  erideMT 
to  the  effect  of  some  persons  having  occasionally  takes  i  ' 
make  mortar  for  buddings,  especially  from  one  put 
shore,  and  also  of  occasional  gathering   of  sea-weed 
occupiers  of  houses  adjoining  the  shore  for  the  use  of  tiwirj 
or  other  small  possessions.     It  is  evident  that  th( 
not  done   in  exercise  of  any  right,  and  are  to  be 
either  from  their  not  being  noticed  by  or  known  to  the 
and  his  tenants,  or,  if  known,   from  being  tolerated 
serious  innovation  on  their  proprietary  rights.     Ithiiah* 
proved    by    the   Crown  that  it  has    been    and  it  stil 
practice  of  vessels  bringing  cargoes  of  coal  and  hme  ft' 
farmers  and  others  in  the  locality,  to  run  their 
beach  for  the  discharge   of  their   cargoes,  and 
vessels  taking  sand  from  the  shore  for  baUast ;  hat  it  ii 
that  this  custom  is  among  the  public  uses  to  which  ertiy 
of  shore  is  inherently  subject      Although  the  Orovs  M 
express  terms  give  the  proj^erty  of  the  shofs^  the  gat^ 
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le  Crown  further  than  is  consistent  with  those 
'  it  as  regards  navigation  or  otherwise,  to  secure 
own  still  remains  trustee  for  the  public.  This 
^ssels,  therefore,  or  taking  of  sand  for  ballast,  caunot 
;ht  of  the  pursuer  any  more  than  it  would  had  his 
ontained  an  express  grant  of  shore.  Whether  by 
ossession,  the  property  in  the  shore  can  be  taken 
bo  those  public  uses  of  which  the  Crown  is  the 

natter  has  been  the  subject  of  proof  by  the  Crown, 
ession  and  enjoyment  by  other  parties  than  the 
8  oyster  fishing  in  the  loch  of  Loch  Kyan ;  but 
appear  to  be  of  any  material  moment.  Supposing 
he  oyster  fishings  to  be  with  Ceneral  Wallace  and 
pursuer,  it  is  a  right  which,  as  has  been  expressly 
r  cases,  may  be  the  subject  of  a  separate  grant. 
f  inconsistent  with  the  proprietory  right  to  the 
a  the  pursuer  for  every  other  purpose.  Hence 
dleged  that  decree,  in  terms  of  the  conclusions  of 
as  now  restricted,  can  in  any  way  affect  the  right 
allace  or  in  any  other  party  to  these  oyster  fishings. 

HOLME. — I  have  listened  with  great  interest  to 
that  have  been  delivered,      lliey  appear   to  me 

if  not  in  every  particular,  to  coincide ;  and 
n,  and  because  I  could  not  hope  either  in  fulness 
}  emulate  their  perfection,  I  shall  confine  myself 
simple  observations  on  the  result  at  which  they  both 
e  arrived.  I  think  it  is  of  great  importance  that 
w  agree  in  stating  as  our  opinion,  that  where  an 
le  sea- shore,  held  by  titles  that  do  not,  by  express 
cific  boundary,  extend  the  right  of  the  proprietor, 
igh-water  mark,  there  is  no  presumption  that  the 
t  pertinent  of  the  land.  That  was  doubted  ap- 
ome  cases  where  distinguished  Judges   have  given 

might  appear  to  tend  in  a  contrary  direction  ; 
;ases  we  know  that  the  Crown   was  not   a  party, 

only  in  later  times  that  this  matter  has  been  at 
subject  of  Crown  investigation  ;  and,  so  far  as  I 
,  the  Crown  have  successfully  maintained  the 
lat  proposition  which  I  have  just  stated,  that  there 
[)tion  in  favour  of  a  proprietor,  who  by  his  mere 
[lOut  express  grant,  or  definite  boundary,  or  dis- 
on,  maintains  his  pretensions  to  the  property  of 
?his  is  a  very  important  principle,  and  I  am  glad 
^ee,  as  I  understand  we  do,  in  the  assertion  of  it. 
.nother  principle  equally  important,  and  extremely 
proprietors  upon  the  shore ;  and  that  is,  that  even  in 
3  I  have  supposed,  possession  may  affect  the  pre- 
e  party,  and  that  a  possession  long  continued,  and 
lefinite  description,  may  ascertain  by  explanation, 
seription,  that  a  proprietor  is  entitled  to  the  sea- 
nature  of  that  possession  which  will  so  entitle  the 
the  sea-shore  has  perhaps  not  hitherto  been  made 
•f  so  many  decisions  as  would  entitle  us  to  define 
its  extent  or  limit  is ;  but  this  I  will  say,  that  a  posses- 
es  of  years, — nay,  in  the  case  before  us,  of  centuries, 
i  of  cutting  from  the  rocks  sea- ware  for  the  purpose 
ring  kelp  is  one  of  the  most  decisive  symptoms  of 
',  can  well  be  imagined  in  the  shai)e  of  possession.  I 
gh  to  recollect  when  that  was  a  very  valuable 
IS  your  Lordship  has  mentioned,  it  was  invariably 
tie  proprietor  Whose  boundary  was  by  the  rocks 
-weed.  The  kelp  shores,  especially  on  the  west  of 
(forded  a  very  large  portion  of  the  rent ;  and  it  was 
J  such  proprietors,  when  by  the  ititroduction  of 
la  the  kelp  was  thrown  out  of  use.  I  may  men- 
rious   fact   in  regard  to  these  shores,  that  they 

of  a  certain  cultivation  ;  and  I  know  a  part  of  the 
vras  let  by  a  proprietor  to  a  tenant  who  employed 
ultivation,  by  chipping  the  rocks,  so  as  to  cfbtain  an 
ace  more  favourable  to  the  growth  of  the  sea- ware, 
iction  of  the  seed,  I  suppose,  and  the  introduction  of 
» the  rocks, — than  before  that  operation  took  place, 
ras  a  regular  crop ;  and  the  foreshore  was  made  as 
o  that  artificial  use  as  the  land  itself.  In  the  pre- 
re  is  the  most  complete  evidence  of  this  kind  of 
, — ^NO.  XV. 


possession,  which  is  a  species  of  enjoyment  in  itself  almost 
decisive.  The  enjojTnent  of  mere  waif  and  stray  cast  upon  the 
shore  is  very  different,  and  much  less  important.  In  the  case 
of  Saltoun,  I  think  there  was  the  one  and  not  the  other ;  and 
we  made  some  alteration  on  the  Lord  Ordinary's  interlocutor, 
or  at  all  events  expressed  our  opinion  that  the  Lord  Ordinary's 
views  had  gone  rather  too  far,  in  holding,  that  without  posses- 
sion, there  could  be  a  presumption  of  property  on  the  sea- 
shore. I  do  not  think  that  I  ought  to  weaken  the  effect  of 
what  has  fallen  from  your  Ix>rdship  and  from  Lord  Cowan,  by 
repeating  in  detail  the  principles  upon  which  this  case  is  to  be 
decided.  I  think  by  adhering  to  the  Lord  Ordinary's  inter- 
locutor, and  by  the  observations  made  in  the  judgment  we  are 
pronouncing,  our  view  of  this  part  of  the  law  is  made  very  de- 
finite and  clear. 

Lord  Neaves. — I  concur  in  the  result  at  which  your  Lord- 
ships have  all  arrived,  that  we  should  adhere  to  the  Lord  Ordi- 
nary's interlocutor.  This  is  undoubtedly  a  very  important  case, 
and  the  decision  we  are  to  pronounce,  if  it  is  otherwise  main- 
tained, may  decide  many  cases.  At  the  same  time,  it  is  clear 
that  it  may  not  decide  all  the  cases  as  to  the  foreshore, 
although  it  is  said  to  be  a  sort  of  pattern  or  trial  case  ;  for 
according  to  the  view  which  we  are  now  taking,  there  must  be 
a  concurrence  not  only  of  title,  but  of  possession,  substantially 
equivalent  to  that  which  has  here  existed,  before  this  decision 
can  be  a  precedent  for  other  cases. 

I  shall  endeavour  shortly  to  state  my  views  on  the  sub- 
ject, which  are  substantially  those  that  have  been  already 
explained. 

The  sea-shore,  meaning  thereby  the  space  between  high  and 
low  water  mark  of  ordinary  spring  tides,  is  certainly  in  some 
respects  a  peculiar  subject.  In  one  sense  it  is  undoubtedly 
inter  regalia, — that  is,  in  so  far  as  regards  public  uses,  for  navi- 
gation and  other  public  purposes  ;  it  being  the  genius  of  our  law 
that  that  which  the  Roman  civil  law  held  to  be  public  is  with 
us  vested  in  the  Sovereign,  who  is  the  representative  of  the 
public.  In  so  far  as  it  is  vested  in  him  for  public  uses,  it  is, 
as  your  Lordship  has  observed,  inalienable ;  at  least,  it  is 
practically  so,  because,  although  it  might  perhaps  be  alienated 
for  the  furtherance  of  that  public  purpose,  such  as  building 
docks  or  harbours,  it  cannot  be  alienated  so  as  to  extinguish  or 
defeat  any  part  of  these  public  purposes.  But  subject  to  these 
public  purposes,  it  may  be  alienated  ;  and  I  am  inclined  to 
agree  with  your  Lordship  that  the  whole  shore,  so  far  as  it  is 
alienable, — that  is  to  say,  the  property  of  it  subject  to  these 
uses,— is  not  a  regale.  It  is  among  the  majora  regalia  that  the 
sea-shore  in  its  full  right  as  a  public  subject  exists ;  but,  in  so 
far  as  it  can  be  separated  from  public  uses,  I  doubt  whether  it  is 
a  regale  at  alL  As  to  its  being  one  of  the  minora  regalia^  I 
do  not  think  you  can  say  that  there  are  two  regalia  incorporated 
in  that  one  right.  There  is  the  general  right  among  the  majora 
regaliOf  and  there  is  this  power  of  alienating  the  shore  as  pro- 
perty ;  but  I  doubt  whether  the  qualified  right  of  property, 
subject  to  the  public  uses,  is  in  itself  a  regale.  Now,  the  way 
in  which  it  may  be  alienated  is  the- question  that  we  are  in  a 
great  degree  to  determine  here.  There  are  three  conditions  in 
which  the  matter  may  stand  :  let.  The  grant  may  contain  an 
express  grant  of  the  foreshore  along  with  the  adjoining  lands  ; 
2d,  it  may  contain  a  grant  of  the  adjoining  lands  excluding 
expressly  the  foreshore  ;  and  Sd,  it  may  contain  a  grant  of  sea- 
ward lands,  that  is,  lands  bordering  on  the  sea,  without  any- 
thing in  the  grant  itself  to  indicate  whether  the  shore  is  given 
or  withheld.  Now,  in  the  cases  where  it  is  either  ex- 
pressly given  or  expressly  retained  by  the  Crown  from 
the  grant,  there  Can  be  no  difficulty.  But  the  question 
that  arises  is  quitl  juris,  where  there  is  a  grant  which  does 
not  on  the  face  of  it  show,  either  by  description  or  boundary, 
whether  the  sea-shore  is  given  or  not.  If  such  a  case 
were  to  occur  in  a  perfectly  pure  form  on  the  simple  title, 
without  anything  extrinsic  to  explain  it,  the  case  would  be  a 
difficult  one,  and  I  cannot  say  that  my  opinion  upon  it  is  made 
up ;  but  I  am  inclined  to  hold  that  the  shore  would  not  by 
implication  necessarily  pass  in  a  general  grant  of  the  adjoining 
land.  I  think  that  probably  its  liability  to  the  pubUo  use 
would  raise  a  presumption  against  the  implied  grant.  It  is 
rather  to  be  implied  tiiat  the  Crown  would  retain  such  a  snb- 
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ject  altogether,  unless  it  expressly  gave  it  out ;  and  I  doubt 
whether  the  circumstance  of  the  estate  being  a  barony  makes 
in  this  respect  any  difference.  A  barony  has  some  privileges. 
The  proper  characteristic  of  a  barony  is  that  it  confers  juris- 
diction. That  is  the  original  meaning  of  it ;  and  it  also  implies 
union  and  some  other  facilities.  But  I  doubt  whether  it  inter- 
feres with  the  question,  whether  there  is  or  is  not  a  [)resum))tion 
that  the  sea-shore  accompanies  a  grant  of  the  /^rra/rTraa  adjoin- 
ing. But  such  a  pure  case  without  anything  to  explain  the 
grant  is  not  likely  to  occur,  and  certainly  does  not  occur  in  the 
present  case,  for  we  have  a  great  deal  to  explain  the  grant  ; 
and  I  take  it,  that  the  object  is  to  find  out  from  the  possession 
that  has  followed  what  is  the  meaning  of  the  grant.  I  agree 
with  a  remark  made  by  your  Lordship,  that  the  possession  is 
not  so  much  a  means  of  acquiring  the  shore,  as  a  means  of 
showing  whether  or  not  the  shore  is  included  in  the 
grant  that  is  made.  If  the  possession  is  such  as  to  in- 
dicate that  in  granting  these  lands,  or  this  barony,  the  shore 
was  meant  to  go  as  much  as  the  a<ljoining  land,  that  is  an  inter- 
pretation of  the  grant  which  ought  to  receive  effect.  I  think 
it  follows  from  that  view,  that  it  does  not  necessarily  require 
that  it  should  be  prescriptive  possession.  If  the  possession  is 
such  as  in  the  circumstances  shows  that  that  was  meant  by 
the  words  used  in  the  dispositive  clause,  this  is  sufficient  to 
explain  the  grant  as  being  a  grant  of  shore  as  well  as  a  grant  of 
adjoining  lands.  These  are  the  principles  on  which  I  am  in- 
clined to  decide  this  case  ;  and  it  just  resolves  itself  into  the 
question,  whether  the  possession  that  has  here  taken  place  for 
a  great  length  of  time  is,  or  is  not,  such  as  to  raise  the  belief 
and  conviction  that  the  shore  is  a  part  of  the  subject  granted. 
I  think  it  is,  and  for  one  or  two  reasons  which  I  shall  shortly 
state.  This  is  a  case  in  which  there  are  no  words  pointing  at  a 
right  to  the  shore  in  the  title  itself,  either  by  boundary  or  any- 
thing else;  and  in  that  respect  it  differs  from  the  very  impor- 
tant case  of  Morton  t;.  Covingtree,  an  Orkney  case,  in  which 
there  was  a  competition  between  a  heritor  next  to  the  sea  and 
Lord  Morton,  general  grantee,  of  all  the  Orkney  lands,  who  was 
in  rear  rank  away  from  the  sea,  at  least  as  to  the  ground  in 
dispute.  Both  had  in  their  titles  a  grant  of  wreck  and  ware, — 
differing  in  that  respect  from  the  present  case  ;  but  it  was 
held  that  a  grant  of  wreck  and  ware,  coupled  with  a  proximity  to 
the  sea,  was  a  preferable  title  to  that  of  Lord  Morton.  In  that 
case  references  were  made  to  some  old  dicta  of  Skene  in  his  book  on 
the  Signification  of  Words ;  audit  was  indicated  that  the  granting 
of  sea-bounded  land  with  a  grant  of  wreck  and  ware  was  suffi- 
cient to  give  a  right  to  the  sea-shore,  and  to  the  exclusive  pos- 
session of  it.  The  case,  however,  was  not  decided  upon  that 
view,  but  upon  possession  ;  and  there  it  is  that  I  think  the  case 
is  of  importance  as  showing  the  characteristics  of  that  posses- 
sion which  will  amount  to  property.  Of  course  all  this  is 
unavailing  if  you  cannot  extend  your  title  by  possession; 
and  I  have  already  stated,  what  I  think  we  are  all  agreed 
upon,  that  a  general  title  may  be  supplemented  by  character- 
istia  possession.  Now  a  great  distinction  taken  in  that  case 
was  ihe  cutting  of  kelp  ; — and  the  case  (occurring  as  it  did  in 
the  year  1760)  showed  that  at  that  time  kelp  had  not  been  long 
introduced,  at  least  into  Orkney ; — and  so  it  was  that  Mr. 
Covingtree  of  Newark,  who  was  next  the  sea,  had  cut  kelp 
on  the  rocks,  while  Lord  Morton  had  not  done  so,  and  had  only 
possessed  the  privilege  of  taking  drift- weed  from  the  shore  and 
manuring  his  lands  with  it.  That  was  what  led  the  Court  to 
their  decision.  The  cutting  of  kelp  is  very  particularly  founded 
on;  and  the  report  in  Morrison,  13,528,  says,  *'  Of  late  the  manu- 
facture of  kelp  was  introduced  in  that  country.  The  weed 
proper  for  making  it  is  not  the  loose  ware  thrown  in  by  the  sea, 
but  what  is  there  called  tang,  which  grows  upon  and  adheres 
to  the  rocks,  and  is  cut  off  from  them  at  low  water.  Newark's 
tenants  began  to  carry  on  that  manufacture  successfully  upon 
the  shore  of  his  own  lands ;  and  thereupon  the  Earl's  tenants 
attempted  to  do  the  same  on  those  shores,  but  were  inter- 
rupted." Now  the  possession  there  was  not  very  long,  but  the 
difficulty  in  that  respect  was  got  over  by  the  reference  to  the 
words  in  the  clause  of  wreck  and  ware  ;  and  this  was  the  deci- 
sion of  the  Court : — **  The  Lords  found  that  the  Earl  of  Morton 
as  heritor  of  a  part  of  the  urislands  of  Watland  and  Skealon, 
has  no  right  to  out  ware  or  tang  for  making  of  kelp  upon  the 
ookfl  or  shores  of  Newark  and  Air ;  and  decerned  and  declared 


accordingly ;  and  assoilzied  Newark  from  the  process  at  the  Ed 
of  Morton's  instance,  reserving  to  the  Earl  and  his  tepAoti  ^ 
servitude  of  carrying  off  from  the  shore  of  the  two  urislaiids  «f 
Watland  and  Skealon,  or  Air,  what  wreck  and  ware  ibE  te 
cast  thereupon,  in  proportion  to   his  penny-lands  in  thr  tn 
urislands,  conform  to  use  and  wont.*'     Now  that  decision  ikn 
the  plainest  x)Ossible  distinction  between  the  cutting  of  t  p» 
ing  weed  from  the  soil,  used  for  the  manufacture  of  kelp,  vbk 
was  not  a  mere  predial  servitude,  but  an  absolute  right  of  p» 
perty  as  distinguished  from  a  servitude  right  of  getting  ma^ 
the  drift- ware,  which  was  no  part  of  the  soil,  but  wsi  thran 
on  the  shore  by  the  winds  and  waves,  and  to  which  the  £»1 4 
Morton's  right  was  restricted  according  to  the  pro[x>rtioB  d  b 
lands,  and  for  the  use  of  his  lands,  this  being  a  purely  pnti 
servitude,  while  the  other  was  a  right   of  full  property  is  tb 
soil     In  the  present  case  we  have  the    right  of  makug  b^ 
exercised   for  a  very  long  time  in  the  plainest  way  ij^ 
pursuer  of  this  action  and  his  ancestors,  and  therefore  m  km 
the  exercise  of  a  plain  and  indisputable  right  of  propertj,  lb 
is  so  extensive  as  to  be  very  important.     The  other  aitta 
might  in  themselves  be  less  characteristic  of  property,  flifi 
I  think  some  of  them  go  very  near  it, — I   mean  the  ttkagll, 
sand,  and  those  other  things  ;  but  then  there  comes  sn  eW 
in  favour  of  the  pursuer  that  cannot  be  overlooked  /ardi 
plain  that  he  prevented  others  from  doing  snch  things   Sri 
a  man  who  has  a  servitude  can  take  what  he  wants  fori 
but  I  am  not  aware  that  in  general  a  man  having  s  da 
tenement    with    a  servitude,    if    ho  gets  what  hit  lakM 
himself,  has  any  right  to  interfere  with  otiier  people  tikif  i 
from  the  same  subject.     There  are  questions  whether,  if  M 
is  not  enough  for  idl,  the  dominant  tenement  may  not  tibk 
the  exclusion  of  the  servient  tenement ;  bat  where  no  fMlii 
of  that  kind  arises,  the  claim  of  a  man  not  only  to  tabttif 
for  his  own  use,  but  to  prevent  others  from  doing  m^  ■■■ 
the  exercise  of  a  right  of  property  than  the  mmtii} 
simple    right  of    servitude.      Now    of  that  daim 
abundance    here,    because,    besides    licenses   being  p^ 
to    others  to  do    the    things    in    question,    there  tn^ 
cases  where  others  were  prevented  from  doing  that  vUAIf 
woidd  have  been  entitled  to  do,  as  far  as  thii  psr^  W* 
cemed,    if   he    was    only   a    servitude    man ;   for  » M* 
tude   man   can  only   take  what  he  needs   for  himidli^ 
and   has  no   right  to  interfere  with   others  who  wj  i*     ^. 
leave  from  the  proprietor,  and  who  cannot  be  cha]kogil||    ^' 
one  who  is  not  himself  a  proprietor.     I  think  that  the  eirti     ,f- 
of  these  several  rights  to  the  extent  that  is  here  proved  >■ 
cient  to  convert  this  grant  of  lands,  which  may  meanwitkAl 
or  without  shore,  into  a  grant  of  lands  with  the  shore,  nli 
thus  the  shore  is  equally  his  property  with  the  dry  land  ill' 
On  these  grounds   I  adhere  without   difficulty  to  the  b 
Ordinary's  interlocutor. 

iAert 


Act,  MUlar,  Q.O.,  Balfour,  Crawford^;  Skene,  Webster,  M     ^   ' 
cock,    W.S.    Agents.^  JU,    Lord    Advocate    (Younft  ^  - 

Solicitor-General  (Oark,  Q.O.),  Ivory;  Donald  fieith, W.&ip   ^■' 
— R.  CUrk.  tt 


January  21,  1873. 

SECOND  DIVISIOK. 

DcNCAN  Macpherson,  Pursuer^  v.  Bev.  ArghibauM 

D.D.,  and  Others,  Defenders. 
Schoolmaster — Parliamentary  School — Statute*  24  osrf  fi  'Jf 
c.   107  (Parochial  and  Burgh  ScJiOolmasten^  [Seotbadi  " 


ks: 


kfcr 


i- 


1861),  sect.  19,  and  1  and  2  VicL  c  Sl—ffeld  that 
visions  in  regard  to  resignation  and  dismissal,  eaifa 
the  19th  section  of  the  Parochial  and  Burgh  School —  . 
(Scotland)  Act,  1861,  are  not  applicable  to  schoohDU^'l 
Parliamentary  Schools  established  under  the  Statote  I  *M 
Vict,  c  87. 

This  was  an  action  at  the  instance  of  Dancan  If*^  I 
son,  schoolmaster  of  the  Parliamentary  School  of  (W I 
in  the  quoad  5acra  parish  of  BuUacbuliah,  and  civil  p^  I 
of  Eilmallie,  against  the  minister  and  heriton  of  tbeftf*  | 
of  Kilmallie. 
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ol  was  established  under  1  and  2  Vict.  c.  87, 
in  Act  to  facilitate  the  foundation  and  endow - 
litional  schools  in  Scotland/'  and  the  pursuer's 

Y  was  paid  by  the  Exchequer. 

19th  section  of  the  **  Parochial  and  Burgh 
jrs'  (Scotland)  Act,  1861,"  it  is  provided— 

i  shall  be  found,  on  a  report  by  one  of  Her  Majesty's 
Schools,  made  on  the  appUcation  of  the  heritors  of 
id  concurred  in  by  the  Presbytery  of  the  bounds, 
oolmaster  of  any  parish  is  disqualified  because  of 
>ld  age  for  the  due  performance  of  the  duties  of  his 
Eit  from  negligence  or  inattention  he  has  failed 
discharge  such  duties,  it  shall  be  lawful  to  the 
[ninister,  at  any  meeting  called  and  held  as  afore- 
lit  or  require  such  schoolmaster  to  resign  his  said 
case  of  his  refusal  so  to  do,  to  dismiss  or  suspend 
laster,  and  when  necessary  to  declare  the  school 
in  every  case  of  such  resignation  the  heritors  and 
'  grant  to  such  schoolmaster  a  retiring  allowance 
ig  the  remainder  of  his  life  :  provided  that  where 
;ion  shall  not  be  occasioned  by  any  fault  on  the 
schoolmaster,  the  heritors  shall  grant  a  retiring 
e  amount  whereof  shall  not  be  less  than  two-third 
jnount  of  the  salary  pertaining  to  said  ofSce  at  the 
resignation  thereof,  and  shaU  not  exceed  the  gross 
ich  salary,  which  retiring  allowance  shall  be  pay. 
pects  in  like  manner  with  the  salary  of  the  school- 
ided  also  that  no  schoolmaster  shall  be  suspended 
period  than  three  months,  or  be  dismissed  for 
ty,  except  under  the  above  provisions." 

section  provides — 

ses  in  which  the  minister  and  heritors  are  by  this 
•ed  to  provide  a  retiring  allowance  for  a  school- 
ball  resign  or  be  removed  from  his  ofSce,  it  shall 
them,  if  they  see  fit,  to  provide  for  such  school- 
Idition  to  such  allowance,  and  in  like  manner,  a 
r  sum,  equal  in  amount  to  the  annual  value  of  any 
le  and  gajxlen  to  which  he  may  be  entitled  as  such 
and  as  the  same  shall  be  valued  by  the  Assessor 

iders,  or  some  of  them,  being  dissatisfied  with 

Y  of  the  pursuer  as  a  teacher,  and  being  ad- 
le  provisions  of  the  section  above  quoted  were 
0  Parliamentary  schools,  procured  a  report 
pector  of  Schools  that  from  neglect  and  inat- 
pursuer  had  failed  to  discharge  the  duties  of 
kt  a  meeting  of  the  heritors  it  was  resolved 
the  pursuer  to  resign,  and  at  a  subsequent 
ras  resolved  to  dismiss  the  pursuer  from  the 
K)lma8ter,  and  to  require  him  to  remove  from 
nd  house  within  fourteen  days. 

ler  raised  the  present  action,  in  which  he  con- 
(duction  of  the  minutes  of  the  meetings  of  the 
declarator  that  the  pursuer  was  still  school- 
e  Parliamentary  school  of  Oinich,  and  entitled 
(sion  of  the  school  and  school-house,  and  to  re- 
noluments  pertaining  to  the  oflBce,  and  for 
linst  the  defenders  taking  any  steps  to  carry 
ns  into  effect. 

ler  maintained  that  the  19th  section  of  the 
id  Burgh  Schoolmasters'  Act,  1861,  had  no 
0  schools  founded  under  the  Act  1  and  2  Vict. 

Ordinary  (Gifford),  on  25th  June  1872,  pro- 
following  interlocutor : — 
duces,  decerns,  and  declares,  in  terms  of  the 
elusions  of  the  summons,  in  so  far  as  the  writs 
st  the  pursuer  or  his  status  and  position  as  school- 
)  Parliamentary  school  of  Oinich  :  Further  finds, 
leclares,  in  terms  of  the  declaratory  conclusion  of 
and  interdictf  and  prohibits  the  defenders  from 


taking  any  steps  towards  carrying  the  resolutions  and  minutes 
now  reduced  into  efifect,  and  decerns :  Finds  the  pursuer  en- 
titled to  expenses,"  etc. 

•*  Note. — The  Lord  Ordinary  has  found  the  question  in  this 
case  to  be  attended  with  a  good  deal  of  diflSculty.  The  ques- 
tion is,  whether  the  provisions  contained  in  the  19th  and  20th 
sections  of  *  The  Parochial  and  Burgh  Schoolmasters  (Scotland) 
Act,  1861,'  apply  to  the  case  of  the  parsuer,  who  is  not  a 
parochial  or  burgh  schoolmaster  strictly  so  called,  but  who  is 
the  schoolmaster  of  a  Parliamentary  school,  established  under 
and  in  virtue  of  the  Act  1  and  2  Vict.,  cap.  87,  being  the  Par- 
liamentary School  Act  of  1S38.  The  Act  1696,  cap.  26,  ordains 
that  there  be  a  school  established,  and  a  schoolmaster  appointed, 
in  every  parish  in  Scotland,  and  provision  is  made  for  providing 
the  school  and  for  the  salary  of  the  schoolmaster.  This  Act 
only  applies  to  proper  parish  schools.  The  Act  43  George  ni., 
cap.  54  (1803)  was  passed  for  making  better  'provision  for  the 
parochial  schoolmasters,  and  for  making  further  regulations  for 
the  better  government  of  the  parish  schools  in  Scotland.'  This 
Statute,  which  was  the  governing  Statute  till  the  Act  of  1861, 
contains  a  great  variety  of  provisions  regarding  the  salaries  of 
the  schoolmasters,  the  provision  for  schools  and  schoolmasters' 
houses,  and  for  the  establishment  of  side  schools  in  large  and 
detached  parishes.  The  whole  Statute,  however,  refers  only  to 
parish  and  burgh  schoolmasters  whose  salaries  are  provided  by 
the  heritors  or  magistrates.  The  Act  under  which  the  pursuer 
of  the  present  action  was  appointed  is  1  and  2  Vict,  cap.  87 
(1838),  entitled  *  An  Act  to  facilitate  the  foundation  and  endow- 
ment of  additional  schools  in  Scotland.'  The  Statute  recites 
the  Act  of  5  Geo.  iv.  for  building  additional  places  of  worship 
in  the  Highlands  and  Islands  of  Scotland.  It  narrates  that 
churches  had  been  provided  and  districts  erected  into  quoad 
sacra  parishes,  and  it  empowers  the  Commissioners  of  Her 
Majesty's  Treasury  to  set  aside  from  sums  voted  by  Parliament 
for  education  in  Scotland,  funds  for  providing  a  schoolmaster's 
salary  in  such  new  quoad  sacra  districts  as  might  be  found 
necessary,  the  heritors  of  the  parish  •  or  district '  providing  the 
school-house  and  schoolmaster's  house.  Schools  established 
under  this  Act  are  known  as  Parliamentary  schools,  and  the 
great  distinction  between  them  and  {mrish  schools,  or  side 
schools,  is  that  the  schoolmaster's  salary  is  not  paid  by  the 
heritors,  but  is  wholly  provided  from  the  Parliamentary  fund. 
By  special  provisions,  however,  the  Act  of  1696  and  the  Act  of 
1803  are  made  applicable  to  Parliamentary  schools,  and  are 
declared  part  of  the  Act  of  1838,  and  *  to  be  construed  and  car- 
ried into  force  and  effect  along  therewith,  in  all  respects  as  if 
the  same  were  re-enacted  and  rei>eated  therein.'  The  Lord 
Ordinary  is  of  opinion  that,  in  virtue  of  this  enactment,  the 
provisions  for  the  suspension  or  deprivation  of  schoolmasters  by 
libel  before  the  Presbytery  contained  in  the  Act  of  1803,  would 
be  applicable  to  Parliamentary  schoolmasters.  But  then  comes 
the  Act  of  1861,  which  creates  the  present  difficulty.  This  Act 
does  not  in  its  rubric  or  general  clauses  expressly  apply  to  Par- 
liamentary schoolmasters,  although  they  are  mentioned  in 
several  of  the  special  provisions,  and  the  question  is  whether 
the  enactments  of  sections  19  and  20,  which  introduce  a  new 
mode  of  dismissing,  suspending,  or  enforcing  the  resignation  of 
certain  schoolmasters,  apply  to  the  schoolmasters  of  Parlia- 
mentary schools. 

"  The  Lord  Ordinary  with  some  hesitation  has  come  to  be  of 
opinion  that  they  do  not,  and  that  Parliamentary  schoolmasters 
must  be  proceeded  against  by  libel  under  the  provisions  of  the 
Act  of  1803.  (1.)  The  title  of  the  Act  of  1861  does  not  apply 
to  Parliamentary  schoolmasters  excepting  to  relieve  them  from 
the  test  The  rubric  is  *  An  Act  to  alter  and  amend  the  law  relat- 
ing to  parochial  and  burgh  schools,  and  to  the  test  required  to 
be  taken  by  schoolmasters  in  Scotland.'  The  plain  meaning  of 
this  title  is  that,  while  all  schoolmasters  in  Scotland  are  to  be 
relieved  from  the  test,  it  is  only  in  the  case  of  parochial  and 
burgh  schoolmasters  that  the  law  is  to  be  amended.  (2.)  This 
reading  of  the  rubric  is  in  entire  accordance  with  the  enactments 
of  the  Statute,  for  while  section  12,  in  abolishing  the  test,  ex- 
pressly mentions  not  only  parochial  schoolmasters,  but  school- 
masters under  I  and  2  Vict,  c  87—  that  is  Parliamentary  school- 
masters, most  of  the  other  provisions  only  apply  to  parochial' and 
burgh  sohoolmaaters.  (3.)  The  interpretation  clause  of  the  Act 
of  1861  de&ies  *  parochial  lohoor  as  meaning  and  indnding 
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'  every  school  established  or  to  be  established,  or  provided  for 
under  the  said  recited  Act.'  Now,  the  only  recited  Act  is  the 
Act  of  1803,  and  this  definition  of  parochial  school  seems  to 
exclude  Parliamentary  schools.  It  was  admitted  on  both  sides 
of  the  bar  that  the  Parliamentary  school  of  Oinich  does  not  fall 
under  the  definition  of  a  bargh  schooL  (4.)  The  main  ground 
on  which  the  Lord  Ordinary  proceeds  is  that,  when  the  Act  of 
1861  intends  its  provisions  to  apply  to  Parliamentary  schools 
and  schoolmasters,  it  expressly  says  so,  and  the  Lord  Ordinary 
cannot  resist  the  hiference  that,  when  not  expressly  mentioned, 
parochial  schoolmaster  or  schoolmaster  of  a  parish  means  only, 
in  terms  of  the  interpretation  clause,  schoolmasters  established 
under  the  Act  of  1803.  It  is  plain  that  all  the  provisions  about 
salary  and  additions  thereto  can  have  no  application  to  parlia- 
mentary schoolmasters,  for  the  heritors  have  nothing  whatever 
to  do  with  their  salaries,  and  have  no  power  to  fix,  to  increase, 
or  to  assess  therefor.  In  like  manuer  the  provisions  about  side 
schools,  and  the  resignation  of  and  retiring  allowances  to  school- 
masters, do  not  apply  to  parliamentary  schools.  Such  schools 
cannot  be  discontinued  by  the  heritors,  and  the  heritors  cannot 
give  retiring  allowances  to  parliamentary  schoolmasters,  or  com- 
pensation for  house  and  garden,  for  they  have  no  power  to 
assess  therefor.  The  first  time  the  Parliamentary  School  Act 
of  1838  is  mentioned  is  in  section  9  of  the  Act  of  1861,  sub- 
section 5,  where  parliamentary  schoolmasters,  especiaUy  described 
as  schoolmasters  under  1st  and  2d  Vict.,  87»  are  made  subject 
to  the  same  examinations  as  '  parochial  schoolmasters.'  So  in 
section  12,  already  alluded  to,  the  enactment  is  expressly  made 
applicable  to  parliamentary  schoolmasters — ^the  Act  I  and  2 
Vict.,  c.  87,  being  expressly  cited.  It  may  be  that  section  13  may 
be  read  as  a  pendant  to  section  12,  and  may  possibly  apply  to 
parliamentary  schoolmasters,  but  this  would  not  warrant  an 
extended  interpretation  of  the  other  sections  of  the  Actw 

"  The  next  section  which  expressly  mentions  the  Parliamen- 
tary Schools  Act  is  the  17th,  where  the  latle  of  the  Act  of  1838 
is  quoted,  and  patliamentaiy  schoiolmasters  expressly  brought 
under  the  provision.  17ow,  it  is  one  Of  the  best  established 
canons  of  construction,  that  when  in  special  eases  particular 
clauses  of  A  statute  are  expressly  made'  applicable  to  a  particular 
person  or  class,  the  absence  of  sncb  express  reference  exempts 
that  person  or  class  from  the  operation  of  other  clauses.  If  the 
whole  Statute,  and  in  particular  clauses  19  and  20,  applied  to 
parliamentary  schoolmasters,  what  was  the  use  of  expressly 
providing  that  sections  9,  12,  and  17»  should  apply  to  such 
schoolmasters  t  The  express  enactment  in  these  sections  seems 
to  exclude  parliamentary  schoolmasters  in  all  other  sections. 

"  (6.)  A  further  difliccdty  occurs  which  seems  nearly  conclusive 
against  th^  defenders.  Sections  19  and  20  empower  the  heritors 
in  some  cases,  and  compel  then!  ih  others,  to  provide  retiring 
or  resigning  schoolmasters  with  a  retiring  salary,  and  with  com- 
pensation for  their  dwelling-houses.  But  plainly  the  heritors 
cannot  do  this  out  of  the  parliamentary  fund,  which  is  not  theirs, 
and  which  is  not  under  their  control ;  and  it  is  equally  plain 
that  they  could  hot  assess  for  the  retiring  allowance,  for  in  no 
case  can  they  ateese  for  a  parliamentary  school  salary,  ^ow,  if 
flection  19  does  hdt  apply  to  resignations  compelled  on  account 
of  incapacity,  it  \k  difficidt  to  hold  that  it  applies  to  resignations 
compelled  through  fault. 

**0n  the  whole,  the  Lord  Ordinary  thinks  it  the  safe  construc- 
tion to  limit  the  Act  of  1861,  in  the  case  of  parliamentary 
flohoolmasters,  to  those  clauses  in  which  they  are  expressly 
mentioned.  To  attempt  to  apply  the  other  clauses  would  lead, 
in  many  cases,  to  difSculties  aunost  inextricable. 

**  The  above  view  makes  it  unnecessary  to  consider  the  objec- 
tions to  the  procedure  of  the  heritors  and  presbytery.  The 
Lord  Ordinary  may  say,  however,  that  assuming  the  heritors  to 
have  jurisdiction  or  power  to  proceed  under  the  Statute  of  1861, 
he  does  not  think  there  are  such  irregularities  as  would  be  fatal 
to  the  proceedings." 

The  defenders  reclaimed. 
At  advising — 

Lord  Cowak. — Had  it  not  been  for  the  19th  and  20th  sec- 
tions of  the  Act  I  should  have  been  much  inclined  to  adopt  the 
able  argument  for  the  defenders  on  the  several  provisions  of  the 
Statute  in  reference  to  their  applicability  to  all  schoolmasters 
whether  of  proper  parochial  or  of  Parliamentary  schools.    But  I 


cannot  get  over  these  sections.  Upon  the  report  oJ 
Inspectors  of  Schools,  the  heritors  and  ministers  are 
to  permit  or  require  the  schoolmaster  of  the  parish 
ofSce,  and  if  he  refuses,  to  dismiss  him  ;  and  it  is  ] 
that  in  every  case  of  resignation  "  they  may  gran* 
retiring  allowance ;  and  (2.)  that  when  the  resign 
occasioned  by  any  fault  of  the  schoolmaster,  "  the  1 
grant  a  retiring  allowance  *'  to  the  extent  specified, 
tiring  allowance  shall  be  payable  in  all  respects  in 
with  the  salary  of  the  schoolmaster,"  and  a  farther  j 
ance  is  provided  for  in  respect  of  dwelling-house  an 
the  20th  section.  These  provisions  appear  to  me 
inapplicable  to  any  other  schoolmaster  than  the  m 
proper  parochial  schooL  For  his  salary  alone  are 
entitled  to  impose  an  assessment ;  and  the  retiring 
to  be  payable  in  all  respects  and  in  like  manner  wit) 
No  power  ia  conferred  on  the  heritors  to  burden  the 
which  the  salary  of  a  Parliamentary  schoolmaster  i 
a  retiring  allowance.  I  am  therefore  constrained  t 
the  case  of  such  master  is  not  within  these  statutory 
and  to  concur  with  the  Lord  Ordinary  in  holding  t 
here  to  have  acted  ultra  vires. 

That  there  are  other  provisions  which  apply  to  it 
schoolmasters  does  not  seem  to  me  to  affect  the  qnestii 
that  is  intended,  they  are  expressly  mentioned,  and 
pretation  clause  confines  the  use  of  "  Parochial  Sclu 
to  exclude  all  schools  other  than  those  to  which  tii 
Geo.  III.,  c.  53,  applies  ;  and  so  with  regard  to  the  n 
such  schools  where  they  are  mentioned  in  general  ten 
only  rule  of  interpretation  is,  that  where  you  have 
enactment  and  provisions  applicable  to  a  certain  e 
another  class  only  occasionally  mentioned  for  spedfie  i 
you  should  apply  to  that  other  class  only  those  pnn 
which  they  are  expressly  mentioned,  or  beyond  dispntsi 
included. 

Lords  Benholme  and  Neaves  concurred. 

Lord  Justice-Olerk. — I  concur  in  the  result  at  wl 
Lordships  have  arrived,  as  to  the  construction  of  the 
20th  section  of  the  Act.  Throughout  the  Act  I  th 
whenever  the  parochial  and  parliamentary  schoohi 
precisely  on  the  same  footing,  its  provisions  may  be  i 
both ;  but  where  their  positions  are  clearly  distinct  the 
tation  clause  will  limit  the  provision  to  the  former  d 
the  words  interpreted  occur.  In  the  19th  and  20th  ae 
word  "  parochial  school "  does  not  occur.  I  should  not 
much  difficulty  in  ap])lying  these  provisions  to  the  sob 
of  a  parliamentary  school,  had  the  provisions  themsi 
applicable.  But  tiiey  are  not  applicable.  A  parochi 
master  is  paid  by  the  heritors ;  a  parliamentary  school 
a  grant  from  the  Treasury.  Notwithstanding  the 
suggestions  made  for  the  defenders,  I  am  of  opinioi 
whole  meaning  of  these  clauses  fails,  if  applied  to  a  pari 
schoolmaster,  for  want  of  a  fund  within  the  oont 
heritors,  out  of  which  the  retiring  allowance  can  h 
hold  the  true  meaning  to  be  that  whereas  a  parochi 
master  holds  his  position  in  general  ad  vUam  aut  culpf 
the  specific  powers  given  to  the  heritors  in  the  case  o 
negligence,  or  incapacity,  he  can  be  removed  withou 
the  proper  sense,  but  with  this  proviso  that  the  her 
have  power  to  grant  him  a  retiring  aUowancei  T 
masters  of  parliamentary  parishes  hold  by  the  same  te 
the  remedy  of  the  clause  does  not  meet  their  < 
Treasury  are  neither  bound  nor  empowered  to  giai 
allowances,  and  I  am  very  clear  that  there  is  no  po 
to  assess  the  heritors  for  that  purpose.  Although 
provisions  of  this  section  it  is  not  imperative  to  give 
allowance,  the  power  to  do  so  underlies  all  its  provisic 
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January  22,  1873. 

SECOND  DrVTSIOW. 

^   Alexander  Simpson  and  Others  (Gordon's  Trus- 

Bes),  Pursuers  and  Real  Raisers^  v.  Mrs.  Scott  and 

)ther8,  Defenders. 

^ciMSum — Heritable  and  Moveable — Annmty — A  trnster  con- 
rcyed  his  whole  estate  to  trustees,  directing  them  (1.)  to 
mteil  certain  lands  on  a  series  of  iieirs  named,  (2.)  to  realize 
lis  other  estate,  heritable  and  moveable,  and  to  fulfil  the 
ibligations  in  his  marriage-contract,  and  pay  any  legacies  he 
Dight  leave,  and  (3.)  to  pay  over  the  residue  to  his  grand- 
^dren.  Held  that  an  annuity  payable  to  the  truster's  widow 
inder  his  marriage-contract,  not  heritably  secured,  was  pri- 
Darily  a  burden  on  the  residue  of  the  trust-estate,  oUier 
ihan  the  lands  directed  to  be  entailed. 

IE  late  Mr.  Francis  Gordon,  of  Kincardine,  died  on 
th  January  1857,  leaving  a  trust- disposition  and 
:t1ement  dated  13th  November  1851. 
By  this  deed,  upon  the  narrative  that  James  Gordon, 
only  son,  was  from  uncertain  health  and  want  of 
[vaintance  with  business  disabled  from  managing  his 
a  affairs,  and  that  Elizabeth  Shepherd  Gordon  or  John- 
ne,  his  only  daughter,  had  in  her  maxriage-contract 
sharged  her  legal  claims  on  bis  estate  in  consequence 
^yments  made  to  her  and  her  husband  on  her  mar- 
ge, Mr.  Gordon  conveyed  to  trustees  his  whole  estate 
"ittble  and  moveable,  and  without  prejudice  to  the  said 
Derality,  the  estate  of  Kincardine  P'Neil. 
Tlhe  purposes  of  the  trust  were : — 

^^Trni^  For  payment  of  all  my  just  and  lawful  debts,  and  death 
■4  md  foneral  expenses,  and  the  expense  of  executing  this 
Kvfc :  Secondly,  In  the  event  of  my  said  son  marrying  with  the 
■Ment  of  my  said  trustees,  or  quorum  foresaid,  and  having  a 
Sflj,  for  the  purpose  of  conveying  and  disponing  to  his  eldest 
m,  and  the  heirs-male  of  his  body,  the  said  lands  of  Kincardine 
iVol  and  my  said  other  lands  above  described,  aU  lying  with- 
kiw  said  parish  of  Kincardine  O'Neil,  under  strict  entiul,  with 
aeoenary  clauses  ;  whom  failing,  to  his  second  son,  and  the 
■■-male  of  his  body,  and  so  on  through  the  other  sons  of 
"^nid  son  ;  whom  failing,  to  the  eldest  daughter  of  my  said 
^  and  the  heirs-male  of  her  body  ;  whom  failing,  to  the 
Itad  daughter  of  my  said  son,  and  to  the  heirs-male  of  her 
tf,  and  so  on  through  the  other  daughters  of  my  said  son ; 
■m  failing,  to  the  ddest  son  of  my  said  daughter  by  her 
■ent  or  any  future  husband,  and  the  heirs-male  of  his  body ; 
Mn  failing,  to  the  second  son  of  my  said  daughter  by  her 
itiit  or  any  future  husband,  and  the  heirs-male  of  his 
^y  and  80  on  through  her  other  sons  ;  whom  failing,  to  the 
lilt  daughter  of  my  said  daughter  by  her  present  or  any  future 
iMUid,  and  the  heirs-male  of  her  body  ;  whom  failing,  to  the 
Md  daughter  of  my  said  daughter  by  her  present  or  any 
pre  husband,  and  the  heirs-male  of  her  body,  and  so  on 
pngh  the  other  daughters  of  my  said  daughter  ;  whom 
f  failing,  to  my  own  nearest  heirs  and  assignees  :  Thirdly ^ 
i  ihe  purpose  of  realizing  my  other  estate,  heritable  and 
Nable,   and   above   conveyed,   and   of    fultilling    and    dis- 

^g  the  obligations  contained  in  the  marriage-contract 
d  by  me  and  my  dear  spouse,  Isabella  Gordon,  as 
I  as  for  implementing  apd  paying  the  legacies  and  dona- 
te which  may  be  left  by  me  in  my  last  will  or  other 
Ibg,  however  informal,  which  I  may  execute,  or  which 
i^  be  found  in  my  own  custody  or  that  of  any  other  person 
*  my  death." 

fy  the  fourth  purpose  Mr.  Gordon  provided  for  the 
Portable  maintenance  of  his  said  son  James;  and  by  the 
and  sixth  purposes  he  provided  for  certain  additional 
kients  and  provisions  in  favour  of  his  daughter  and 
i\B  widow,  the  said  Mrs.  Isabella  Gordon.  By  the 
th  purpose  he  provided  for  the  event  of  his  son 
tying  and  having  a  family,  which  event  did  not 
Pien. 


**  Ninthly,  Failing  my  said  son  marrying  and  having  lawful 
issue,  for  the  purpose  of  paying  and  applying  the  residue  and 
remainder  of  my  said  means  and  estate,  heritable  and  moveable 
(excepting  the  said  lands  directed  to  be  entailed  as  aforesaid), 
on  my  said  son's  death,  to  the  children  of  my  said  daughter, 
whether  of  her  present  or  any  future  marriage,  and  that 
equally ;  and  in  the  said  event,  the  said  lands  directed  to  be 
entailed  shall  be  entailed  by  my  said  trustees,  or  quorum  fore- 
said, as  aforesaid,  so  far  as^the  foregoing  destination  in  article 
second  hereof  will  then  apply,  excepting  always  from  any 
share  of  said  residue  the  person  or  persons  succc^ing  to  the 
said  entailed  lands,  who  shall  have  right  only  to  £1000  sterling 
out  of  such  residue  on  my  son's  death  :  Declaring  hereby  that 
the  period  of  vesting  of  the  provisions  hereby  made  in  favour 
of  the  children  of  my  said  daughter  shall  be  as  at  the  death  of 
their  mother  if  she  shall  have  survived  my  said  son,  or  as  at 
the  death  of  my  said  son  if  she  shall  have  predeceased  him  ;  but 
providing  neverthdess  that  if  any  child  or  children  of  my  said 
daughter  shall  die  before  the  period  of  vesting  above  mentioned 
leaving  lawful  issue,  such  issue  shall  be  entitled  to  the 
share  of  sa^d  residue  to  which  their  deceased  parent  or 
parents  would  have  been  entitled  if  alive." 

By  the  contract  of  marriage  between  Mr.  Francis 
Gordon  and  his  second  wife,  entered  into  in  the  year  1826, 
he  bound  and  obliged  himself,  his  heirs  and  executors, 
to  pay  to  the  said  Isabella  Gordon,  her  heirs,  executors, 
or  assignees,  a  free  yearly  annuity  of  £400  sterling, 
reducible  to  £300  in  the  event  of  her  entering  into  a 
second  marriage. 

Mr.  Gordon  was  survived  by  his  second  wife,  who  at 
the  date  of  the  present  action  was  nearly  80  years  of 
age.  He  was  also  survived  by  the  two  children  of  his  first 
marriage,  James  and  Elizabeth.  James  Gordon  died  un- 
married, and  without  recovering  his  mental  faculties  on 
27th  March  18T1.  Mrs.  Elizabeth  Gordon  or  Johnstone 
died  on  20th  January  18.63,  survived  by  fouy  daughters, 
one  of  whom  died  unjgaarried,  another  of  whom.,  Elizabeth 
Isabella,  married  Hugh  Scott,  Esq.  of  Gala,  and  has  issue, 
and  the  other  two,  Anne  Elizabeth  Augusta  and  Emily 
Matilda  Elibank,  were  unmarried,  but  had  attained 
majority  at  the  date  of  the  present  action.  The  former 
married  Captain  R.  S.  Muir  Mackenzie  in  the  course  of 
the  action,  and  was  thereafter  represented  by  her  marriage- 
contract  trustees. 

On  James  Gordon's  death  it  became  incumbent  on 
Mr.  Gordon^s  trustees  (1.)  to  entail  the  lands  of  Kin- 
cardine O'Neil  on  Mrs.  Scott  of  Gala,  Mrs.  Johnstone 
Gordon's  eldest  daughter,  an^  the  substitute  heirs  of 
entail,  in  terms  of  the  ^inth  purpose  of  the  trust;  (2.)  to 
pay  over  the  residue  to  the  two  younger  daughters  of 
Mrs..  Johnstone  Gordon^  with  the  exception  of  £1000 
payable  to  Mrs.  Scott,  who  had  succeeded  to  the  estate  of 
Kincardine. 

The  trust-estate,  as  at  the  death  of  James  (Gordon, 
consisted  of  the  lands  of  Kincardine,  yielding  a  gross 
rental  of  about  £1 100,  cash  to  the  amount  of  upwards  of 
£7000,  of  which  £7000  was  secured  on  a  bond  and  dis- 
position in  security,  and  the  furniture  in  Kincardine 
Lodge  yalued  ^t  about  £500,  liferented  by  the  truster's 
widow. 

Ifrs.  Scott  of  Gala  called  on  the  trustees  to  execute  a 
deed  of  entail  of  the  estate  of  Kincardine  in  her  favour, 
unburdened  with  the  annuity  of  £400  to  the  truster's 
widow ;  while  Miss  Anne  Elizabeth  Augusta  Johnstone 
Gordon  and  Miss  Emily  Matilda  Elibank  Johnstone  Gor- 
don demanded  payment  of  the  residue  (less  the  £1000 
payable  to  Mrs.  Scott),  without  any  deduction  on  account 
of  this  annuity. 

There  were  other  questions  between  the  parties  in-, 
terested,  which  it  is  unnecessary  to  state. 
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Mr.  Gordon's  trustees  accordingly  raised  a  summons  of 
mnltiplepoinding  and  exoneration,  in  which  Mrs.  Scott, 
the  Misses  Johnstone  Gordon,  and  Mrs.  Gordon  (the 
truster's  widow),  were  called  as  defenders. 

A  curator  ad  litem  was  appointed  to  Mrs.  Scott,  her 
husband's  interest  being  to  some  extent  adverse. 

Mrs.  Scott  claimed-  • 

1.  A  conveyance  of  the  said  estate  of  Kincardine  and  others 
in  favour  of  herself  as  institute,  and  the  heirs-substitute  of  en- 
tail mentioned  in  Mr.  Gordon's  trust-settlement,  and  that  free 
from  the  annuity  payable  to  his  widow,  and  from  the  burden 
of  any  of  the  legacies  bequeathed  by  the  said  settlement  and 
codicils,  except  in  the  event  of  the  personal  estate  being  insuffi- 
cient for  the  payment  thereof. 

She  pleaded — 

2.  On  a  sound  construction  of  the  said  trust-disposition  and 
settlement,  Mrs.  Gordon's  annuity  was  primarily  a  burden  upon 
the  residue  of  the  said  trust-estate,  heritable  and  moveable,  other 
than  the  estate  of  Kincardine,  which  was  the  subject  of  special 
destination. 

The  Misses  Gordon  claimed — 

1.  That  the  free  yearly  annuity  of  £400  sterling,  provided 
and  secured  to  the  said  Mrs.  Isabella  Gordon,  the  widow 
of  the  truster,  the  said  Francis  Gordon,  by  antenuptial 
contract  of  marriage  entered  into  between  them,  of  date  1st  and 
4th  September  1826,  payable  by  equal  moieties  of  £200,  on  the 
20th  day  of  Juno  and  20th  day  of  December  yearly,  during  her 
life  after  his  decease,  with  the  legal  interest  of  said  annuity, 
as  long  as  the  same  should  remain  due  after  the  terms  of  pay- 
ment above  specified,  should  be  found  and  declared  to  be  pri- 
marily a  burden  on  the  truster,  the  said  Francis  Gordon's  lands 
of  Kincardine  O'Neil  and  others,  specified  and  described  in  the 
said  trust-disposition  and  settlement,  and  thereby  directed 
to  be  entailed.  2.  That  the  said  trustees  and  the  said  Mrs. 
Elizabeth  IsabeUa  Johnstone  Gordon  or  Scott  were  bound  to  free 
and  relieve  the  said  claimants,  and  the  residue  and  remainder 
of  the  means  and  estate  heritable  and  moveable  of  the  truster, 
the  said  Francis  Gordon  (excepting  the  said  lands  directed  to 
be  entailed  as  aforesaid),  of  and  from  the  said  annuity  of  £400 
provided  and  secured  to  the  said  Mrs.  Isabella  Gordon  as  afore- 
said. 

They  pleaded — 

1.  The  annuity  to  Mrs.  Gordon  having  a  tract  of  future  time 
was  heritable  in  its  nature,  and  formed  a  burden  primarily  upon 
the  heritable  estate  of  the  truster.  2.  The  truster  having  di- 
rected his  whole  estate,  heritable  and  moveable,  other  than  the 
lands  directed  to  be  entailed,  to  be  realized  and  divided,  the  said 
annuity  was  primarily  a  burden  on  the  said  lands  so  directed  to 
be  entailed.  3.  The  said  annuity  being  primarily  a  burden  on 
the  said  lands  directed  to  be  entailed,  the  claimants  were  entitled 
to  be  relieved  thereof. 

The  Lord  Ordinary  (Mackenzie),  on  14th  Nov.  1872, 
pronounced  tho  following  interlocutor  : — 

"  Finds  that,  according  to  the  true  construction  of  the  said 
trust-disposition  and  settlement,  the  free  yearly  annuity  of  £400 
provided  to  Mrs.  IsabeUa  Grordon,  the  widow  of  the  said  Francis 
Gordon,  by  the  antenuptial  contract  of  marriage  entered  into 
between  them  of  date  1st  and  4th  Septeml>er  1826,  is  primarily 
a  burden  upon  the  residue  of  the  trust-estate  of  the  said  Francis 
Gordon  other  than  his  lands  of  Kincardine  0*Neil,  and  the 
other  lands  specified  and  described  in  his  said  trust- disposition 
and  settlement,  and  thereby  directed  to  be  entailed :  Sustains 
the  first  claim  stated  for  Mrs.  Elizabeth  Isabella  Johnstone  or 
Scott  and  her  curators  cui  litem,  and  repels  the  first  and  second 
claims  stated  for  the  claimants,  Anna  Elizabeth  Augusta  John- 
stone Gordon  and  Emily  Matilda  Elibank  Johnstone  Grordon, 
and  decerns  :  Reserves  all  questions  of  expenses,  and  appoints 
the  cause  to  be  put  to  the  roll  with  a  view  to  further 
procedure. 

**  Kote, — By  the  antenuptial  contract  of  marriage  entered 
into  between  the  truster,  Mr.  Gordon  of  Craig  and  Kincardine, 
and  his  wife^  the  claimant,  Mrs.  Gordon,  he  bound  and  obliged 
himielf,  hit  heirs  and  executors,  to  pay   her  a  free   yearly 


annuity  of  £400  during  her  life  after  hia  decease,  restricted  ti 
£300  in  the  event  of  her  entering  into  a  second  marritge.  B^ 
his  trust-disposition  and  settlement,  in  which  he  conveyed  !■ 
whole  estate,  both  heritable  and  moveable,  to  hia  traitoi^ 
for  the  purposes  therein  set  forth,  he  directed  his  estite  d 
Kincardine  and  others  to  be  entailed,  and  failing  lus  son  mn- 
ing  and  having  lawful  issue,  he  appointed  the  residue  of  b 
means  and  estate  thereby  conveyed,  which  should  remam  i&r 
satisfying  other  trust  purposes,  to  be  paid  to  the  duUzea  i 
his  daughter,  excepting  such  of  them  as  ahonld  succeed  io  tk 
entailed  estate.  The  estate  of  Kincardine  now  falls  to  be  » 
tailed  upon  his  granddaughter,  the  claimant,  Bfrs.  SoottofGd^ 
and  the  substitute  heirs  of  entail  mentioned  in  his  settkmi 
and  the  residue  remaining  after  satisfaction  of  the  otiier  tatf 
purposes  falls  to  her  two  sisters,  the  claimants.  Misses  G«k 
The  estate  of  Kincardine  and  the  said  free  residne  are  oeitf 
them  sufBcient  to  meet  Mrs.  Gordon's  annuity,  and  theqastii 
on  which  these  claimants  are  at  issne,  and  which  has  sorks 
decided  by  the  Lord  Ordinary  in  the  competition  betwentte^ 
is  whether  that  annuity  is  a  primary  burden  upon  tb«  oM 
of  Kincardine  or  upon  the  free  residue.  The  decisidB  ff  Hi 
question  de|>ends  upon  the  construction  of  Mr.  Gordoo*! 
disposition  and  settlement. 

*'  The  Lord  Ordinary  understands  the  rule  of  Uw,  mki^ 
by  the  decisions,  to  be  that  the  heritable  and  the  bmvIj 
succession  must  respectively  bear  the  debts  or  bnideii  h 
priate  to  each,  unless  the  testator  in  his  settlement gfieii^j 
directions  to  the  contrary,  or  gives  directions  with  rrfaivft 
the  disposal  of  his  means  and  estate  which  by  desraatf  ■• 
sary  implication  plainly  show  that  a  particular  boidasM 
is  to  be  paid  out  of  that  part  of  his  succession,  opon  fUi 
would  not  fall  but  for  these  directions  (Macleod't  Troitee^fl 
June  1871,  9  Macph.  903,  and  cases  there  cited).   In  tkp 
sent  case  the  Lord  Ordinary  is  of  opinion  that  the  dMii 
expressly  given  by  Mr.  Gordon  to  his  trustees  in  hindflaii 
with  reference  to  the  disposal  of  his  estate,  desriy  AfvM 
it  was  his  intention  that  they  should  fulfil  and  diidMpk 
obligations    contained    in    his  marriage-contrsct  oit  if  fc 
estate,  heritable  and  moveable,  thereby  conveyed  ti  to 
other  than  the  estate  of  Kincardine,  which  he  dincteithB 
to  entail. 

'*  By  the  second  trust  pnrx>ose  of  his  settlement  Ml  Giii 
directed  his  trustees,  in  the  event  of  his  son  (whossstitedii'i 
narrative  of  the  deed  was  disabled  from  managiiigUi*' 
affairs)  manying  with  their  consent,  and  having  ■  fiailit  j^»^^, 
convey  under  strict  entail  to  his  said  son's  eldest  son,  udlMl  ^^. 
persons  therein  mentioned,  his  estate  of  Kjtti**^""*  aid 
The  third  trust  purpose  is  in  the  following  terms:—*! 
for  the  purpose  of  realizing  my  other  estate,  heritaUi 
moveable,  and  above  conveyed,  and  of  fulfilling  and 
the  obligations  contained  in  the  marriage-contract  execihi 
me  and  my  dear  spouse,  Isabella  GU>rdon,  as  weU  as  for "" 
menting  and  paying  the  legacies  and  donations  fd' 
be  left  by  me  in  any  last  will  or  other  writing,  however! 
which  I  may  execute,  or  which  may  be  found  in  my  owa 
or  that  of  any  other  person  after  my  death.' 

**The   period   when  the   entail   of    Kincardine  i 
executed  was  his  son^s  death.     This  is  shown  by  the 
to   the  trustees  contained  in  the  fourth,  seventh,  ei 
ninth  trust  purposes.    These  provided  (4.)  for  the  maiDteaiM>| 
the  son   wherever   the  trustees  should  consider  moat  &'' 
advantage  and  comfort  ;  (7.)  for  the  occupation  of  Kiaetf"* 
Lodge,  offices,  and  garden,  and  a  home  farm,  by  his  vif^^' 
she  approved,  by  her  and  his  son  together,  so  long  as  him  "^ 
tin  ued  unmarried  and  for  the  sole  possession  of  Kincardiae 
offices,   and  garden  by   the  son  if  he  should  many 
approbation  of  the  trustees ;  (8.)  in  the  event  of  tbes — ^ 
ing  with  such   approbation,  for  the  application  of  tha^ 
revenue  of  his  whole  other  means  and  estate  forthebenefit»Mi'[ 
nance,  and  comfort  of  his  son  and  of  his  son*s  wife  aad  MP 
and  (9.)  failing  the  son  marrying  and  having  lavfnl  i*v[ 
the  execution  of  the  entail  of  Kincardine  in  so  far  si  ^  ^^ 
tination  in  the  second  trust  purpose  should  then  apply'  ^ 
that  entail  came  to  be  executed  on  the  son's  death,  tha  M ' 
the  trustees  was  to  hold  the  lands  of  KincardinA  and  <^^ 
rected  to  be  entailed — to  realize  the  whole  other  trnt^^ 
and  fulfil  and  discharge  the  widow's  annuity  and  odtf  *^ 
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e-contnct  obligatioiui — to  pay  the  testator's  legacies  and 
ationa,  among  which  are  included  the  sum  of  £1000,  which 
Lirected  the  trustees  (sixth  purpose)  to  pay  to  his  widow, 
lides  the  allowances  made  by  her  marriage-contract ;'  and 
pply  the  free  yearly  revenue  remaining  for  the  maintenance 
is  son,  and  also  of  his  son's  family  should  he  marry  with 
approbation  of  the  trustees.  The  trust-disposition  and 
lement  is  not  well  drawn  ;  but  upon  a  careful  consideration 
ti  provisions  it  seems  to  the  Lord  Ordinary  to  be  clear  that 
testator's  intention  was,  and  that  the  directions  which  he 
xdingly  gave  to  his  trustees  are,  that  his  widow's  annuity 
old  be  fidfilled  and  discharged,  and  that  the  legacies  aud 
ations  left  by  him  should  be  paid  out  of  the  means  and 
Ae  thereby  conveyed  to  his  trustees  other  than  the  estate 
Cincardiue,  which  he  directed  them  to  entail,  and  that  the 
i  estate  of  Elincardine  should  upon  the  death  of  his  son  be 
ulfid  free  from  the  burden  of  these  legacies  and  donations, 
I  of  the  widow's  annuity.  This  construction  is  in  accord- 
le  also  with  the  directions  contained  in  the  ninth  trust  pur- 
M»  whereby  the  trustees  are  directed,  on  the  failure  of  his 
U  without  issue,  to  pay  '  the  residue  and  remainder  of  my 
d  means  and  estate,  heritable  and  moveable  (excepting  the 
d  lands  directed  to  be  entailed  as  aforesaid)'  to  the  children 
his  daughter,  excepting  such  of  them  as  should  succeed  to 
>  entailed  lands, — that  is,  as  the  Lord  Ordinary  considers, 
residue  of  the  trust-estate,  exclusive  of  the  lands  directed  to 
Btsiled  which  should  remain  after  f ul611ing  and  discharging 
marriage-contract  obligations,  paying  legacies  and  donations, 
maintaining  his  son." 

be  Misses  Gordon  and  the  trnstees  reclaimed,   and 

»•  law,  as  correctly  stated  by  the  Lord  Ordinary,  was  that 
^^vitableand  moveable  succession  must  respectively  bear 
i'^sibte  or  burdens  appropriate  to  each  unless  the  testator  in 
>W  lettlemeot  gave  express  direction  to  the  contrary,  or 
*  direetions  with  reference  to  the  disposal  of  his  estate, 
'^  by  clear  and  necessary  implication  showed  that  the  par- 
^v  burden  or  debt  was  to  be  paid  out  of  that  part  of  his  suc- 
*«i,  upon  which  it  would  not  otherwise  fall  but  for  these 
^i^ns.  Now  an  annuity  was  a  natural  and  appropriate  burden 
^Jided  estate.  There  were  no  express  directions  in  the  settle- 
about  Mrs.  Gordon's  annuity,  and  no  necessary  implication 
'^  was  to  form  a  burden  upon  the  residue.  On  the  contrary, 
^^fremed  inconsistent  with  the  testator's  intention ;  in  the  first 
»  had  Mrs.  Oordon  been  a  younger  person,  the  residue  might 
Jbfteen  inadequate  to  provide  the  annuity ;  whereas  the  estate 
ixicardine  was  amply  sufficient  to  provide  the  annuity  from 
ftarly  rents.  Again,  the  testator  evidently  contemplated  that 
would  be  a  consi<Ierable  residue  in  favour  of  his  younger 
ichildren.  The  clause  directing  that  the  person  entitled 
exceed  to  the  entailed  estate  should  only  have  £1000  plainly 
ed  that  the  other  granddaughters  were  to  take  consider- 
more  than  £1000.  Now,  as  at  the  death  of  the  testator 
I  were  four  grandchildren  alive,  and  the  residue  amounted 
'000,  this  was  quite  inconsistent  with  the  idea  that  the  tes- 
intended  to  burden  the  residue  with  this  heavy  annuity 
b  might  have  swallowed  up  the  whole — Macleod's  Trustees, 
Jane  1871,  ante,  vol.  xliii.  p.  517,  and  cases  there  cited  ; 
sJntoeh,  2d  March  1871,  ante,  vol.  xlii.  p.  344. 

rgned  for  Mrs.  Scott — 

le  cases  where  a    burden  already  existed  on  the  landed 
!«  directed  to  be  conveyed  do  not  apply. 
t  advising — 

%KD  Bkn  HOLMS. — This  is  a  process  of  multiplepoinding 
d  by  the  trustees  and  executors  of  the  late  Francis  Gordon, 
ilicardine,  against  Mrs.  Gordon  or  Scott,  wife  of  Mr.  Scott 
«Ia,  and  others,  for  the  purpose  of  ascertaining  the  legal 
ribntionof  the  trust-estate  of  Mr.  Gordon.  Mr.  Gordon 
in  the  year  1857,  leaving  a  widow,  a  son,  and  a  daughter, 
ppesrs  that  the  son  was  weak  in  his  mind,  and  esteemed  by 
Ather  incapable  of  managing  his  own  affairs ;  and  as  for  the 
{hter,  she  had,  in  respect  of  a  provision  made  upon  her  at 
msnriage,  renoanced  all  claim  on  her  father's  succession, 
widow,  besides  other  gifts,  was  entitled  to  an  annnity  of 
) ;  and  I  msy  observe^  thi^  although  this  multiplepoinding 


raises  several  minor  questions  in  regard  to  the  distribution  of 
Mr.  Gordon's  estate,  the  only  point  that  has  been  decided  by 
the  Lord  Ordinary,  and  the  only  point  to  which  your  Lordships' 
attention  was  called,  was  the  question  upon  what  part  of  this 
estate — whether  upon  the  heritable  landed  estate  of  Kincardine 
0*Neil,  or  upon  the  money,  the  residuary  part  of  it — this  an- 
nuity of  £400  was  a  primary  burden.  (His  Lordship  here 
read  the  purposes  of  Mr.  Gordon's  trust,  and  proceeded) — 

Now  what  took  place  was  this  :  The  truster's  son  died  unmar- 
ried in  the  year  1871,  his  sister  (the  daughter  of  Mr.  Gordon) 
had  died  in  the  year  1863,  leaving  three  daughters,  who  are 
parties  to  this  multiplepoinding,  and  whose  interests  are  at 
stake,  in  regard  to  the  point  which  we  have  to  determine. 
These  daughters  were,  in  the  first  place,  Mrs.  Scott,  who  mar- 
ried Mr.  Scott  of  Gala ;  another  lady,  who  married  Mr.  Muir 
Mackenzie  ;  and  a  third,  who  is  still  unmarried.  As  regards 
the  estate  of  Kincardine  O'NeU,  it  falls  to  be  conveyed  under 
strict  entail  to  Mrs.  Scott  of  Gala  with  a  number  of  substitutes ; 
and  in  respect  of  her  becoming  the  institute  in  the  entail  of  that 
estate,  she  does  not  share  in  the  distribution  of  the  pecuniary 
residue  of  the  estate  except  to  the  extent  of  £1000.  Now,  the 
question  occurs — whether  the  annuity  of  £400  to  which  the  widow 
is  entitled,  shall  be  made  a  burden  on  the  rents  of  the  entailed 
estate  to  which  Mrs.  Scott  is  entitled,  or  shall  be  paid  out  of 
the  pecuniary  residue,  which  I  think  chiefly  consists  of  an  heri- 
table bond  for  about  £7000.  It  is  very  clear  that  there  is  here 
no  question  of  intestate  succession.  In  a  question  of  intestate 
succession,  the  circumstance  that  this  provision  for  the  widow 
bears  a  tract  of  future  time — being  an  annuity — would  have 
had  a  very  important  effect  in  the  solution  of  this  question, 
because,  by  our  intestate  law  of  succession  such  provisions  bearing 
a  tract  of  future  time  fall  to  be  paid,  ceteris  paribus,  out  of  the 
heritable  succession.  They  fall  as  a  natural  burden  on  the 
heir.  But  in  this  case  there  is  nothing  left  to  the  determina- 
tion of  intestate  succession.  Everything  is  settled  by  distinct 
provision  on  the  part  of  the  testator.  He  has  by  his  trust-deed 
appointed  an  entail  to  be  executed,  of  which  Mrs.  Scott  is  the 
first  institute,  with  a  provisional  substitution  ;  and  in  respect 
that  she  takes  that  heritable  estate,  she  is  debarred  from 
sharing  in  the  pecuniary  part  of  the  succession  which  forms 
the  residue,  except  to  the  extent  of  £1000.  Now  as 
that  pecuniary  succession  goes  to  the  two  younger  sisters, 
the  question  arises — Are  they  not  bound  ilao  to  provide 
for  the  widow's  annuity  amongst  other  debts  of  the  testator 
which  fall  to  be  defrayed  out  of  their  portion  of  the  succession  ? 
It  has  been  ingeniously  argued  that  it  naturally  falls  on  the 
heirs  of  entail  who  take  the  landed  estate  (she  and  her  sub- 
stitute drawing  the  rents  for  an  indefinite  period  of  time)  to  pay 
the  annuity  that  is  due  to  the  widow.  There  was  a  good  deal 
of  plausibility  in  that,  but  I  see  no  ground  in  law  for  it.  This 
is  a  pecuniary  obligation  which  may  be  discharged  by  purchas- 
ing an  annuity,  and  there  is  nothing,  in  my  opinion,  in  that  cir- 
cumstance, which  goes  so  far  as  to  throw  this  obligation  upon 
the  heiress  of  entail  in  the  present  case,  because  the  succession 
of  the  testator  here  is  to  be  regulated  not  by  the  rules  of  in- 
testate succession,  but  by  his  own  personal  declaration.  It  ap- 
pears to  me,  my  Lords,  that  the  part  of  his  trust-deed  in  which 
he  appoints  the  trustees  to  realize  his  other  estate,  heritable 
and  moveable,  and  fulfil  and  discharge  the  obligations  con- 
tained in  the  marriage-contract  between  him  and  his  wife, 
clearly  ascertains  that  the  fund  out  of  which  not  only  his  lega- 
cies and  donations  were  to  be  paid,  but  also  the  provisions  of 
the  marriage-contract  between  him  and  his  spouse  were  to  be 
defrayed,  was  his  moveable  succession  or  residue ;  indeed  the 
very  character  of  the  residue  seems  to  me  to  impose  the  obliga- 
tion that  is  here  mentioned  upon  that  part  of  his  succession.  I 
am,  therefore,  of  opinion  that  the  Lord  Ordinary's  interlocutor, 
which  deals  with  tiiat  question  and  that  question  alone,  is  a 
right  decision. 

The  other  Judges  concurred.  Adhere. 

For  Mr,  Gordon's  Trustees,  W.  A.  Brown ;  Richardson  and 
Johnston,  W.S.  Agents, — For  Mrs,  Scott  and  her  Curator  ad 
litem.  Lord  Advocate  (Young,  Q.C.),  M'Laren ;  Morton, 
Neilson,  and  Smart,  W.S.  Agents. — For  the  Misses  Johnstone 
Gordon,  Millar,  Q.C.,  Adam ;  Mackenzie  and  Kennack,  W.S. 
AgenU.—R.  Clerk,  D.o. 
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January  22,  1873. 
second  division. 
Francis  Cassidy,  Pursuer^  v.  North  British 
Railway  Company,  Defenders. 
Reparation —  Contributory   negligence — Railway — Circumstances 
in  which  a  railway  company  were  held  liable  to  a  passenger 
injured  by  falling  out  of  the  train  when  in  motion,  in  con- 
sequence of  the   door  on  the  off  side  of  the  compartment 
not  having    been    properly    fastened    by    the    company's 
servants. 
Question^  whether  non-observance  by  the  company's  servants  of 
a  regulation,  framed  by  the  company  for  the  guidance  of  its 
officials  and  not  sanctioned  by  Statute,  is  in  itself  sufficient 
to  found  liability  against  the  company  for  an  accident  occur- 
ring to  a  passenger  in  consequence  of  such  non-observance? 

This  action  was  raised  in  the  Sheriff'-court  at  Glasgow 
by  Francis  Cassidy,  moulder,  Kirkintilloch,  against  the 
North  British  Railway  Company.  The  summons  con- 
cluded for  payment  of  £1000, 

"being  damages  sustained  by  the  pursuer  and  as  solatium 
due  to  him  by  and  through  the  culpable  negligence  and  gross 
carelessness  of  the  defenders  or  of  their  servants,  for  whom  they 
are  responsible,  inasmuch  as  the  pursuer  having  paid  his  fare 
as,  and  having  been,  a  passenger  to  Kirkintilloch  in  the  train 
which  left  Glasgow  for  Kirkintilloch  on  the  evening  of 
Wednesday,  the  20th  day  of  July  1870  years,  at  a  quarter 
before  eight  o*clock ;  and  the  defenders  or  their  servants,  for 
whom  they  are  responsible,  in  violation  of  the  legal  obligations 
incumbent  on  them  as  carriers  of  passengers  for  hire,  as  well  as  \ 
in  violation  of  the  rules  of  the  said  railway  company,  having 
failed  to  keep  the  door  on  the  off-side  from  the  Glasgow  plat- 
form, in  the  compartment  in  which  the  pursuer  had  taken  his 
seat,  locked  and  fastened  ;  and  the  pursuer,  while  the  said  train 
was  proceeding  between  the  Bishopbriggs  and  Lenzie  Junction 
Stations  of  the  said  railway,  having  risen  from  his  seat  for  the 
purpose  of  looking  out  of  the  open  window  in  the  said  door, 
and  when  he  was  in  the  act  of  leaning  with  his  elbow  on  the 
said  door,  it  suddenly  flew  open,  and  the  pursuer  fell  out  upon 
the  line,  whereby  he  sustained  severe  bodily  injuries,  necessi- 
tating the  amputation  of  his  left  arm,  and  so  severely  injuring 
his  health  and  xihysical  system  that  he  has  been  permanently 
disabled  and  rendered  unable  for  life  to  earn  a  livelihood,  with 
expenses." 

The  defenders  averred  that  the  door  in  question 
"was  wilfully  and  recklessly  opened  by  pressure  or  inter- 
ference with  the  handle,  or  otherwise,  by  the  pursuer,  or  some 
of  his  fellow  passengers,  or  some  person  or  persons  unknown  to 
the  defenders,  and  for  whom  they  are  not  responsible,  or  at  all 
events  the  said  door  became  open  from  some  cause  or  causes 
over  which  the  defenders  had  no  control,  and  for  which  they 
%re  not  responsible." 

They  pleaded — 

3.  The  defenders  having,  by  themselves  and  their  servants, 
exercised  all  possible  care  and  cautiouj  and  jbhe  pUnt  employed 
by  them  having  been  in  good  order  and  condition,  and  in  every 
way  fit  for  the  use  to  which  it  was  applied,  the  defenders  were 
not  liable  in  damages  for  the  alleged  injuries.  4.  The  pursuer 
himself,  or  along  with  others  for  whom  the  defenders  were  not 
responsible,  having  caused  the  said  accident,  or  at  all  events 
having  been  guilty  of  contributory  negligence,  the  defenders 
ought  to  be  assoilzied,  with  expenses.  5.  The  pursuer  not 
having  met  with  the  alleged  injuries  through  any  fault  of  the 
defenders,  or  those  for  whom  they  are  responsible,  they  were  not 
liable  in  damages,  and  were  .entitled  to  absolvitor,  with 
expenses. 

The  facts  of  the  case,  apart  from  the  question  whether 
the  door  had  been  properly  fastened  by  the  company's 
servants,  were  clearly  established. 

The  pursuer  was  seated  in  a  third  class  carriage  next 
the  engine.  Qe  was  the  worse  of  drink,  though  not  so 
drunk  as  to  be  wholly  incapable  of  taking  care  of  himself. 
Shortly  before  the  accident  occurred,  he  rose  and  went  to 


the  door  on  the  right  hand  side,  looking  towards  t)ie 
engine,  and  leant  his  arm  npon  it  for  nbout  a  miirate. 
He  then  sat  down  for  a  short  time,  and  lighted  his  pipe. 
Immediately  after  he  rose  to  look  out  of  the  window  otbt 
the  door,  and  put  his  elbow  on  the  ledge  of  the  door. 
The  door  flew  open,  and  he  fell  oat,  and  sustamed  de 
injuries  described  in  the  summons. 

In  order  that  the  evidence  as  to  the  state  of  tbe  door 
may  be  understood,  it  should  be  explained  thatatallstatioM 
on  the  line,  except  Cowlairs,  passengers  enter  and  leafetbe 
train  by  the  left  hand  side,  looking  towards  the  engint 
At  Cowlairs,  where  the  station  is  between  the  ap  ul 
down  lines  of  rail,  passengers  enter  and  leave  tk 
trains  from  Glasgow  on  the  right  hand  side,  lookii{ 
towards  the  engine.  The  only  stations  between  Ghugit 
and  Lenzie  junction  are  Cowlairs  and  Bishopbriggs. 

By  the  290th  of  the  niles  and  regulations  of  tk 
company,  the  carnage  doors  on  the  off-side  of  the  Bk 
must  be  kept  locked.  These  rules  and  regulations  m 
not  sanctioned  by  any  Act  of  Parliament,  and  are  had 
by  the  company,  as  they  maintained,  solely,  ibr  tk 
guidance  of  their  own  officials. 

Walter  M'Taggart,  the  guard  of  the  train,  stated  M 
before  the  train  started  from  Glasgow  he  satisfied  bioudl 
that  all  the  carriages  on  the  right  hand  side  going  bm 
Glasgow  (i.e.  the  off-side)  were  shut  and  locked. 

He  proceeded — 

"At  Cowlairs,  after  attending  to  the  luggage  in  the  ru^wk 
before  the  train  started  again,  I  passed  froxn  the  van  akmtti 
train  to  the  third  carriage  from  the  engine  on  the  near  or  fU* 
form  side,  to  see  that  ^e  doors  were  all   properly  shot  mi 
locked.   The  Cowlairs  officials  coming  from  the  front  of  tkt  tail 
met  me  at  the  third  carriage  and  reported  all  right.    HqrU 
examined  the  doors  of  the  front  carriages.     I  started  tbe  toil 
from  Cowlairs,  as  was  my  duty,  after  seeing  that  it  wss  iD  ifK 
and  the  doors  properly  fastened.     I  stood  at  the  third 
when  starting  the  train  there.     I  coald  perfectly  see  firasi  iU 
the  handles  of  the  doors  in  the  carriages  in  front     I  nrtU 
they  were  all  turned  square.     They  are  prominent  objedik  wi 
I  saw  them  quite  distinctly.     I  must  have  noticed  if  aajM 
been  wrong.     I  stood  while  the  train  passed  me,  and  I  ASj 
took  my  place  in  the  brake-van,  which  was  the  last  csniy rf] 
the  train.     I  saw  that  all  the  carriages,  as  they  passed  mt,  Mi 
their  handles  right,  indicating  closed  doors. 

**  Cross. — The  snecks  were  not  patent  self-acting  snsckf-Hi' 
had  a  spring  which  makes  it  hold  tight  horiaontdUy  wbeiiM 
and  perpendicularly  when  open.  If  I  had  by  mistd»  ooftf^ 
closed  the  door  and  turned  the  handle,  but  missed  gettiiVli> 
sneck  into  its  place,  the  handle  might  have  been  honjostil  fd 
appeared  all  right." 

He  further  explained  that  the  sneck  went  into  u  8* 
catch  outside  the  carriage,  so  that  it  could  beeuilfi* 
whether  it  was  not  right  home. 

"Peter  Ferguson,  employee  of  defenders  st  Ot»fl* 
sworn — I  have  been  with  them  since  1844.  I  attend  ^i^ 
form  on  trains  arriving.  I  was  there  when  the  train  iaqot^ 
arrived  at  Cowlairs.  Next  the  engine  were  two  or  three  Ap 
class  carriages.  I  unlocked  two  of  theuL  I  turned  thebv* 
square,  and  relocked  all  that  I  unlocked.  I  went  overfte** 
from  the  front  backwards  till  meeting  the  guard;  sndlikfA* 
the  doors,  and  locked  those  that  were  not  locked.  Osi^ 
porting  to  him  all  right,  the  giuurd  signalled  to  go  on,  seem 
to  the  usual  practice." 

'•William  Hay,  defenders*  porter  at  Cowlairs,  vmtnA^ 
on  the  platform  when  the  train  in  question  was  at  Co*^ 
My  duty  is  to  attend  to  passengers  alighting,  and  gettiog*^ 
the  train  there.  A  great  many  both  left  and  entered  it| 
unlocked  some  of  the  doors  for  tiie  purpose.  I  shut  aa^li^ 
all  that  I  had  unlocked.  I  remained  till  the  train  kft  1^ 
see  from  where  I  stood  that  sU  the  doors  were  properiyW^ 
I  stood  about  the  centre  of  the  train  as  it  left   I  oonld  "pAA 
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in  front  of  me.  There  were  other  two  porters  be- 
the  platform  at  the  time. 

rL — They  were  Alexander  Taylor  and  David  Smith. 
y  if  either  of  them  unlocked  any  of  the  doors  after 
d  them." 

>rs  on  thi  right  hand  side  of  the  train  could  not 
interfered  with,  except  from  the  inside,  at 
fgs,  because  they  were  not  on  the  side  of  the 
t  which  the  train  drew  up. 
proved  that  there  was  nothing  defective  in  the 
landle  of  the  door  in  question.  Between  Cow- 
Bishopbriggs  there  are  several  crossings  which 
siderable  jolting,  and  also  two  curves  and  a 
tting  through  rock  with  a  current  of  air  through 
iefenders'  witnesses  were  of  opinion  that  the 
h  opened  from  before  backwards,  if  not  properly 
lust  have  opened  from  these  combined  causes, 
other  hand,  the  passengers  in  the  same  compart- 
the  pursuer  were  examined,  and  none  of  them 
)  pursuer's  hands  outside  when  he  leaned  against 
The  compartment  was  full  on  leaving  Glasgow, 
erson  either  entered   or  left  it  at  Cowlairs  or 

rgs. 

eriff-substitute  (Dickson)  pronounced  thp  fpUow- 
(cutor : — 

(7, 13/A  March  1872.— Finds  that  on  20th  July  1870 
'  was  a  passenger  in  a  third  class  carriage  in  a  train 
dnders'  railway  from  Glasgow  to  Kirkintilloch  at 
laviDg  duly  booked  himself  and  paid  for  his  ticket 
*ney  :  Finds  that  when  the, train  was  between  Bishop- 
Lenzie  Junction  the  pursuer  leant  for  a  second  or 
door  of  the  compartment  in  which  he  was  (being  on 
ide  of  the  train,  looking  towards  the  engine),  where- 
x>r  flew  open,  and  he  fell  upon  the  Une,  and  part  of 
m  over  his  left  arm  and  lacerated  it,  so  that  it  had 
itated,  and  he  suffered  other,  but  slighter,  injuries 
.me  cause :  Finds  that  the  door  flew  open  in  conse- 
;he  sneck  not  having  been  properly  fastened  at  the 
Is  it  not  proved  that  there  was  any  defect  in  the  door 
k  or  handle  thereof,  or  in  the  carriage :  Finds  it  not 
;  the  defenders'  servants,  whose  duty  it  was  to  see 
or  was  properly  snecked,  neglected  that  duty :  Finds 
rsuer  was  the  worse  of  drink  at  the  time,  that  a  few 
ivioulsy  he  put  his  head  and  shoulders  out  of  the  said 
aned  upon  it  for  a  few  minutes :  Finds  it  not  expressly 
*  at  that  time  he  turned  or  touched  the  handle  of  the 
nds  that  he  might  have  done  so  unintentionally,  and 
illy  more  probable  that  he  did  so  than  that  the  defen- 
its  neglected  to  have  the  door  duly  fastened :  Finds 
se  circumstances,  and  with  reference  to  the  observa- 
)  note,  it  is  not  proved  that  the  injuries  to  the  pursuer 
the  fault  of  the  defenders  or  of  their  servants;  there- 
is  the  defence  to  that  effect ;  assoilzies  the  defenders 
nclusions  of  the  summons ;  but,  in  respect  the  pursuer 
)  Poor's  Boll,  finds  him  not  liable  in  expenses,  and 

-The  nature  and  extent,  and  also  the  immediate 
e  injuries  in  question,  are  clearly  established,  and  it 
tiat  there  was  no  defect  in  the  carriage  door,  the  fly- 
which  occasioned  the  pursuer's  fall. 
ly  question  is  whether  the  door  was  properly  fastened 
(nders*  officers,  and  was  opened  by  the  pursuer ;  or 
ese  officers  neglected  their  duty  to  fasten  it. 
rsuer  at  first  attempted  to  show  that  the  door  on 
m  which  he  fell  ought  to  have  been  not  only  snecked, 
icked  (which  it  was  not)  according  to  the  defenders' 
;  that  ground  was  abandoned  at  the  debate,  because 
;  of  the  doors  on  one  side  is  not  intended  for  protec- 
)  passengers,  but  to  prevent  their  leaving  without 
to  being  collected,  and  because  it  would  be  absurd 
ihould  be  different  obligations  and  consequent  respon- 
I  the  defenders,  aooording  to  the  side  of  the  carriage 
he  accident  ocourred, — as  the  doors  on  only  one  side 


"  The  question  is,  whether  the  sneck  of  the  door  out  of  which 
the  pursuer  fell,  was  in  its  place  as  the  train  left  the  previous 
stations ;  since,  if  it  ^ as,  it  must  consequently  have  been  opened 
unauthorizedly  by  the  pursuer  or  some  other  person  for  whom 
the  defenders  are  not  responsible. 

"The  defenders'  officers,  who  have  been  examined  on  the 
point,  swear  that  before,  or  as,  the  train  left  Cowlairs  (where 
the  doors  on  that  side  were  last  opened)  they  were  shut,  and 
the  handles  turned  with  the  snecks  duly  in  their  places.  It  is 
proved  (and  is  weU-known)  that  the  handles  stand  horizontally 
when  the  snecks  are  properly  home,  so  that  any  one  looking 
along  the  train  can  see  if  any  one  is  not  properly  turned.  It  is 
possible,  however,  that  a  door  might  be  shut  nearly,  although 
not  quite  close,  and  the  handle  turned  horizontally  outside  of 
the  catch  without  entering  it.  That  might  have  occurred  in  the 
present  case  without  any  of  the  defenders'  servants  observing 
it.  If  it  had,  the  pursuer  might,  as  he  leant  on  the  door,  have 
made  it  fly  open. 

"  But  that  is  improbable,  for  the  following  reasons : — 

"(1.)  As  it  was  summer,  the  door  would  have  fitted  rather 
loosely  from  the  wood  being  dry  (evidence  of  M'Meikan),  and 
so  it  is  unlikely  it  would  not  have  gone  close  to  when  shut  by 
the  defenders'  officers. 

"  (2.)  The  passengers  (of  whom  there  were  several  in  the  com* 
partment)  would  probably  have  noticed  if  the  door  had  not  been 
fully  shut 

**  (3.)  If  the  door  was  not  properly  shut  and  snecked  when 
the  pursuer,  shortly  before  the  accident,  leaned  on  it  in  safety, 
with  his  head  and  shoulders  out  for  some  little  time,  it  is  diffi- 
cult to  understand  how  on  his  doing  little  more  than  touching 
it  a  minute  or  two  afterwards  it  should  have  flown  open  imless 
there  was  some  change  of  circumstances.  It  is  more  Ukely  that 
between  the  heavier  and  the  lighter  leaning,  something  was 
done  to  the  handle  which  could  account  for  the  remarkable 
difference  in  consequence  between  the  two. 

**  (4.)  The  door  opened  from  before  backwards  ;  so  that  the 
vibration  of  the  train,  and  the  current  of  air  caused  by  its 
motion,  were  against  its  remaining  shut  unless  properly  closed 
and  fastened.  This  was  especiidly  the  case  about  C^owlairs, 
where  there  are  several  crossings  which  cause  considerable  jolt- 
ing, and  where  there  are  two  curves  and  a  narrow  cutting 
through  rock  with  considerable  draught  or  current  of  air ;  all 
of  which  would  have  increased  the  tendency  of  the  door,  if  not 
properly  fastened,  to  fly  open  before  the  pursuer  commenced  to 
lean  on  it.  The  defenders'  witnesses,  M*Laren,  Robb,  and 
M*Meikan,  skilled  in  such  matters,  consider  that  the  door,  if 
not  properly  shut  and  snecked,  must  have  opened  from  these 
combined  causes.  Their  evidence  is  uncontradicted,  and  is  con- 
sistent with  probability.  It  ought  not  to  be  disregarded  merely 
because  they  are  the  defenders'  servants. 

'*  On  the  other  hand,  the  accident  may  be  accounted  for  by 
the  defender  having  unconsciously  turned  the  handle  when 
leaning  with  head  and  shoulders  out  of  the  door  a  few  minutes 
before.  IJpou  this  the  evidence  of  his  condition  must  be  con- 
sidered." 

After  a  review  of  the  evidence  on  this  point,  the  Sheriff- 
substitute  proceeded : — 

"  It  thus  appears  that  the  pursuer,  although  '  not  drunk  and 
incapable,'  was  decidedly  intoxicated  at  the  time,  and  in  such  a 
state  that,  believing  he  had  come  to  his  journey's  end,  or  wish- 
ing to  leave  the  carriage  for  some  other  reason  that  struck  his 
hidf-drunk  fancy,  he  might  have  turned  the  handle  of  the  door 
when  he  first  looked  out.  The  fact  that  he  went  to  the  window 
to  light  his  pipe  favours  the  same  view.  Against  it  is  the  pur- 
suer's oath  that  he  did  not  turn  the  door  handle  or  put  his 
hands  outside,  corroborated  by  the  circumstance  that  none  of 
the  witnesses  in  the  compartment  appeared  to  have  observed 
him  doing  so.  But  his  evidence  on  the  point  is  of  very  little 
value  on  account  of  his  condition,  while  theirs,  also,  is  merely 
negative,  for  they  were  not  noticing  particularly  where  his  hands 
were,  or  what  he  was  doing. 

* '  In  the  whole  circumstances,  therefore,  the  Sheriff-substitute 
considers  it  more  probable  that  the  accident  occurred  from  the 
cause  thus  explained  than  from  the  door  not  having  been  pro- 
perly snecked  at  Cowlairs  station.  It  is  less  likely  that  the 
defenders'  servant!,  when  quite  sober,  and  apparently  steady 
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and  qaalifierl  men,  would  hare  failed  to  shut  and  meek  the 
door,  and  that  neither  any  railway  official  nor  any  one  in  the 
comfiartnient  would  have  oh8er%'ed  its  dan^^rons  condition, 
than  that  a  half-dmnk  passenger,  when  leaning  oat  of  the  door, 
with  the  oppr^rt unity  of  meddling  with  the  handle,  should  hare 
done  so, — the  whole  circumstances,  as  above  explained  moreover, 
supporting  the  latter,  and  being  consistent  with  the  furmer, 
alternative." 

The  pursner  appealed  to  the  Sheriff  (Glafsford  Be]]), 
wbo  pronounced  the  following  interlocator : — 

*'OlaJi(f(0w,  II th  Jun^  1872. — Finds  that  the  interlocutor  ap- 
pealed against  correctly  sets  forth  the  time  when,  the  place 
where,  and  the  circumstances  under  which  the  pursuer  sustained 
the  injuries  for  which  he  now  seeks  reparation  against  the 
defenders ;  m  also  the  general  nature  and  extent  of  said  injuries. 
But,  quoad  ultra,  and  in  as  far  as  said  interlocutor  finds  that 
the  defenders  are  nrit  responsible  to  the  pursuer  for  said  in- 
juries, and  assoilzies  them  from  the  conclusion  of  the  summons, 
recalls  the  same ;  and  finds,  on  the  contrary,  that  it  is  proved 
that  the  defenders,  in  violation  of  the  legal  obligation  incum- 
bent on  them  as  carriers  of  passengers  for  hire,  as  well  as  in 
violation  of  the  rules  of  their  company,  faile<l  to  keep  the  door  on 
the  offside  from  the  Glasgow  platform,  in  the  compartment  of  the 
railway  carriage  in  which  the  pursuer  was  travelling,  properly 
shut  and  fastened,  in  consequence  of  which,  while  the  train 
was  proceeding  between  the  Bishopbriggs  and  Lenzie  Junction 
stations,  and  while  the  pursuer  was  in  the  act  of  leaning  with 
his  elliow  on  the  said  door,  it  suddenly  flew  open  and  the  pur- 
suer fell  out  upon  the  line  and  sustained  the  injuries  which  neces- 
sitated the  immediate  amputation  of  his  left  arm,  besides  severely 
impairing  his  health  and  physical  system :  Finds  that  the 
pursuer,  who  wrought  as  a  moulder,  had  been  earning  wages 
which  averaged  about  358.  a>week,  but  he  cannot  now  work  as  a 
moulder,  and  is  not  able  to  earn  more  than  from  10s.  to  128. 
a- week:  Finds,  in  these  circumstances,  and  under  reference  to 
the  annexed  note,  the  defenders  liable  to  the  pursuer  in  the 
sum  of  £150  sterling,  in  name  of  damages  and  solatium :  Finds 
them  also  liable  in  expenses." 

The  defenders  appealed  to  the  Conrt  of  Session,  and 
argued — 

(1.)  Railway  companies  were  not  insurers  of  passengers.  The 
mere  occurrence  of  an  accident  did  not  necessarily  afford  any 
presumption  of  negligence  on  the  part  of  the  company.  It  was 
true  that  the  accident  might  be  of  such  a  nature  that  rts  ipsa 
loquitur.  But  the  accident  in  this  case  was  not  of  this  nature.  It 
did  not  throw  upon  the  defenders  the  onus  of  proving  their 
innocence.  (2.)  The  fair  inference  from  the  evidence  was,  that 
the  door  had  been  properly  fastened  by  the  company's  servants, 
and  was  opened  by  the  pursuer  meddling  with  the  handle.  (3.) 
In  any  view,  the  pursuer  could  not  recover  damages  from  the  com- 
pany, as  the  accident  would  not  have  happened  had  it  not  been 
for  his  own  gross  recklessness  in  leaning  against  the  door  of  the 
carriage. 

At  advising — 

Lord  Justice-Clerk. — The  grounds  upon  which  this  action 
is  brought  are  thus  explained  in  the  summons :  The  defenders 
ought  to  pay  damages  to  the  pursuer,  '*  inasmuch  as  the  pursuer 
having  iiaid  his  fare  as,  and  having  been,  a  passenger  to  Kirk- 
intilloch in  the  train  which  left  Glasgow  for  Kirkintilloch  on  the 
evening  of  Wednesday,  the  20th  day  of  July  1870  years,  at  a 
quarter  before  eight  o'clock  ;  and  the  defenders  or  their  servants 
for  whom  they  are  responsible,  in  violation  of  the  legal  obliga- 
tions incumbent  on  them  as  carriers  of  passengers  for  hire,  as 
well  as  in  violation  of  the  rules  of  the  said  railway  company, 
having  failed  to  keep  the  door  on  the  offside  from  the  (xlasgow 
platform,  in  the  compartment  in  which  the  pursuer  had  taken 
his  seat,  locked  and  fastened  ;  and  the  pursuer  while  the  train 
was  proceeding,  having  risen  from  his  seat  for  the  purpose  of 
looking  out  of  the  open  window  in  the  said  door,  and  when  he  was 
in  the  act  of  leaning  his  elbow  on  the  said  door,  it  suddenly 
flew  open,  and  the  pursuer  fell  out  upon  the  line,  whereby  he 
sustained  severe  bodily  injuries.'' 

The  Sheriff-substitute  has  found  in  this  case  npon  the  proof, 
that  it  has  not  been  proved  that  the  door  was  not  locked  and 


fastened  in  violation  of  the  roles,  and  he  has  further  fonndthit 
it  has  not  been  proved  that  the  injuries  to  the  pursuer  vw 
from  the  fault  of  defenders.  The  Sheriff-principal  )iss  takes  i 
different  view  of  the  case,  and  I  am  of  opinion  that  he  s 
right. 

Something  has  been  snhmitted  to  ns  in  aigoment  od  ik 
question  of  onuA,  and  though  in  some  cases  that  ii  a  toj 
material  consideration,  I  do  not  think  it  is  neceasary  for  v  is 
deal  with  it  in  this  case,  for  in  my  opinion  it  has  been  ekniy 
proved  that,  as  a  matter  of  fact,  the  accident  to  the  pniwr 
resulted  from  the  negligence  of  the  defenders,  and  so  there  iiM 
room  for  question  here  whether  the  anus  thrown  npon  either  jaity 
has  been  discharged. 

It  is  quite  clear  from  the  evidence  that  the  door  of  tk 
carriage  in  which  the  pursuer  was  was  not  locked,  and  thit  it 
ought  to  have  been  locked  under  the  roles  of  the  Bailsif 
Company.     In  regard  to  this  rule,  that  the  doors  on  theoffndt 
of  the  carriages  must  be  locked,  it  is  argued  for  the  defeoila 
that  the  public  are  not  interested  in  the  observance  of  thiinK 
'  and  that  it  is  merely  a  matter  between  the  Railway  Compaq 
and  its  servants.     I  cannot  agree  with  this  remark,  and  Mim^ 
I  I  do  not  think  that  the  evidence  that  the  door  was  not  locU 
I  is  essential  to  the  result  at  which  I  have  airived,  yet  I  tkik 
I  that  it  ought  not  to  be  left  out  of  view.    The  evidence,  hoveiB; 
!  goes  further  than  this,  and  besides  proving  that  the  door  m 
:  not  locked,   it  proves  that  it  was  not  fastened.     Nov  if  tk 
i  door    was    not    fastened    at    the    time    irhen    the   aoddot 
happened    there  are  only    two    ways     in    w^hich  that  emU 
have   occurred:    either,    first,   somebody    mnst    have  optad 
it  after  the  train  started  from  Cowlain,  or,  secondly,  itnsl 
never  have  been  fastened  at  alL     As  regards  the  first  of  Iks 
alternatives — and  this  is  the  torning  point  of  the  case— it  ii 
clearly  stated  in  the  evidence  that  no  one  in  the  csnisgs  M 
open  it,  and  many  who  were  in  the  carriage  were  examined  U 
to  the  pursuer  the  evidence  is  that  he  was  somewhat  flmlBii 
but  that  he  could  take  care  of  himself,  and  no  one  saw  hia  pH 
his  hand  out  of  the  window,  which  they  would  almost  catni|f 
have  done  if  he  had.      I  think  the  evidence  of  M'Keckoie  ii 
very  much  to  the  pointy  and  I  was  much  struck  by  it   Ski 
says  : — *'  After  leaving  Bishopri^  he  rose  and  looked  oot  d 
the  right-hand  window  of  the  carriage  for  a  moment.   HekM 
up  and  down  the  train.      He  leant  on  the  door  with  hii  hsd 
and  shoulders  out     I  cannot  say  if  his  hands  were  out    I  £i 
not  see  them  out.     He  sat  down  after  that,  and  rose  s  fcv 
minutes  after.     He  then  put  his  hand  on  the  door,  bnt  did  wd 
look  out  of  it.     The  door  thereupon  gave  way."     So,  spoatki 
whole  evidence,  if  the  question.  Did  the  pursuer  open  the  dw 
himself?  must  be  answered  yes  or  no,  I  have  no  difficulty ii 
answering  it  in  the  negative. 

This  being  so,  the  evidence  is  clearly  in  favour  of  the  fvimi, 
for  the  only  alternative  is  that  the  railway  porters  did  not  di 
the  door.  Now  the  evidence  for  the  pursuer  is,  that  at  the  tiv 
of  the  accident  the  door  was  open,  and  that  he  did  not  opeii^ 
and  against  that  there  is  the  evidence  of  the  railway  pottfli^ 
who  say  that  they  shut  and  locked  the  door.  But  it  is  pron' 
that  they  did  not  lock  the  door,  and  so  we  cannot  tmst  tb* 
memory  when  they  say  that  they  shut  the  door.  It  is  said  lW 
the  door  was  certainly  locked  at  Glasgow.  I  am  not  ure  d 
this,  for  the  evidence  goes  to  show  that  nobody  unlocked  it^ 
Cowlairs.  Bnt  whether  it  was  locked  at  Glasgow,  and  unioM 
at  Cowlairs,  or  whether  it  was  never  locked  at  all,  doei  art 
much  matter,  for  in  either  case  the  door  was  not  locked  throqgl 
the  negligence  of  the  defenders'  servants. 

It  was  further  said  that  the  giuurd  saw  all  the  handlei  kon> 
zontal,  which  showed  that  the  doors  were  fastened.  Bot  ^ 
evidence  is  not  reliable,  for  it  was  only  when  the  train  wai  ii 
motion  after  leaving  Bishopbriggs  station  that  he  obsened Uirt 
all  the  handles  were  horizontal,  which  they  might  have  bea 
although  the  door  was  not  close  shut.  The  evidence  does  td 
show  that  before  starting  from  that  station — ^which  was  the  hit 
stoppage  before  the  accident — he  saw  that  the  door  of  the  cr 
riage  in  which  the  pursuer  was  was  fastened. 

Now,  as  we  have  already  seen,  the  evidence  shows  that  tk 
pursuer  did  not  open  the  door  himself.  If,  as  is  alleged  is  tk 
statement  of  facts  for  the  defenders,  there  had  been  qnancffivf 
between  the  pursuer  and  his  wife,  or  any  other  eimiastaaBi|> 
show  excitement  on  his  part,  it  would  have  ~ 
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that  lie  should  have  opened  the  door,  but  it  is  proved  that 
nothing  of  the  sort  occarred.  I  am  therefore  of  opinion  that 
we  should  adhere  to  the  judgment  of  the  Sheriff. 

LoBD  Cowan. — I  take  the  same  view  of  the  case.  I  am  not 
■t  all  sure  that  it  is  not  enough  for  judgment,  that  the  door  of 
this  carriage  was  not  locked.  I  think  that  these  regulations  as 
to  locking  carriages  may  be  held  as  imperative  on  the  company 
M  the  regulations  in  regard  to  signals,  and  as  regulations  in  the 
one  case,  as  in  the  other,  in  the  observance  of  which  the  public 
aaietj  is  considered.  Where  the  rules  as  to  signals  have  not 
lM6ik  observed,  the  railway  company  are  certainly  liable  in 
damages  for  injuries  occasioned  by  their  non-observance  on  the 
part  of  their  servants.  I  apprehend  that  the  regulations  as  to 
locking  the  off  doors  of  carriages  are  not  mere  internal  arrange- 
SMnta  of  the  company,  but  a  matter  in  which  the  passengers 
hmre  a  very  material  interest.  But  it  is  not  necessary  to  decide 
thia  case  on  that  ground,  though  it  is  a  point  which  cannot  be 
left  out  of  view  in  estimating  the  general  evidence  applicable  to 
the  proper  shutting  and  fastening  the  door  of  this  carriage  out 
of  which  the  pursuer  feU.  It  is  quite  certain  that  this  door 
unm  not  locke<^  otherwise  the  accident  could  not  have  occurred ; 

Cfc  to  this  the  company's  officials  depone  as  they  do  to  the  door 
¥iiig  been  properly  shut.  This  is  not  the  conclusion  which 
iiie  evidence  as  a  whole  has  led  me  to  adopt.  I  think  it  proved 
tbat  the  door  was  not  shut.  Whether  it  was  left  open  at 
Glasgow  or  at  Cowlairs,  is  of  little  consequence,  for  undoubtedly 
^rben  the  train  left  Cowlairs  it  ought  to  have  been  in  a  safe 
■teie^  with  all  the  doors  properly  shut.  As  the  door  was  clearly 
Boi  i^nt  when  the  pursuer  fell  out,  it  must  either  have  been 
Jtit  open  at  Glasgow  or  Cowlairs,  or  some  one  must  have 
■obeeqaently  opened  it.  I  think  it  proved  that  no  one  in 
Hie  carriage  opened  it,  and  the  only  alternative,  assuming  it  to 
Iwve  been  fastened  at  Glasgow,  is  that  it  was  opened  by  the 
compaiiy's  servants  at  Cowlairs  and  not  again  shut.  I  am 
tbeKfore  of  opinion  that  the  Sheriff's  interlocutor  is  well 
feunded,  although  some    of  the  findings  may  require   to  be 


Lords  Bsnholmx  and  Nbaves  concurred. 

The  Court  prononnced  this  interlocntor : — 

**  ^Ind  that  the  event  libelled  occurred  in  consequence  of  one 
of  tbe  doors  of  the  carriage  in  which  the  pursuer  traveUed  not  be- 
hug  properly  closed  and  fastened  by  the  handle  being  turned  and 
llio  bolt  inserted  into  the  holder  :  Find  it  proved  that  the  door 
oi  the  carriage  was  not  opened  by  the  pursuer :  Find  that  it 
was  the  duty  of  the  servants  of  the  defenders,  for  whom  they 
■ve  responsible,  to  close  and  fasten  the  door  of  the  carriage  by 
toming  the  handle  and  inserting  the  bolt :  Find  that  the  ser. 
■vonta  of  the  defenders  at  Cowlairs  station  failed  to  close  and 
properly  fasten  said  door,  or  to  see  that  the  same  was  properly 
<loeed  and  fastened  before  the  train  left  Cowlairs  stieition  on  the 
ooeaaion  in  question,  as  it  was  their  duty  to  have  done :  Find 
tbat  the  injuries  libelled  which  the  pursuer  sustained  were 
oaoeed  by  the  fault  of  the  servants  of  the  defenders,  for  whom 
ibey  are  responsible:  Find  that  the  pursuer  did  not  by  any 
iMilt  contribute  to  the  event  by  which  the  injuries  libelled  were 
iMtained :  Therefore  dismiss  the  appeal :  Affirm  the  interlocutor 
«f  the  Sheriff  of  11th  June  1872  :  Find  the  defenders  liable  in 
OKpenses  in  this  Court ;  and  remit,"  etc. 

Act.  Macdonald,  Lang  ;  David  Sang,  W.S.  Agent.—AU, 
BeUcitor-General,  Balfour ;  Hill,  Beid,  and  Drummond,  W.S., 
AgmUB. — I.  Clerk.  d.o. 


January  25,  1873. 

FIBflT  DIVISION. 

WnxiAM  Thomson  and  Co.,  Reclaimers^  in  CtsBto  honorum 

of  Robert  Donaldson. 

OiHio  Bononm — Hutband  and  W\fe — Donatio  inter  vinun  et 
tixorem — Revoeaikm — ^In  an  application  for  cemo  bowtrum — 
J5fe2i  that  a  creditor  was  notentitled  to  insist  upon  the  bankrupt 
eoKecnliiig  a  rerocation  of  a  bona/de  conveyance  of  a  house  to 
bis  wile  not  gimnted  in  contemplation  of  bankruptcy,  but 


while  quite  solvent,  and  a  considerable  time  before  making 
the  application  for  the  benefit  of  the  process. 

Robert  Donaldson,  joiner  in  Lockerbie,  pnrcbased  a 
bonse  in  Lockerbie  in  1867.  The  price  to  be  paid  was 
£200,  but  Donaldson  only  paid  £50  down,  and  granted 
a  bond  over  the  house  for  £150  to  the  Lockerbie  Build- 
ing Society.  The  £50  so  paid  was  actually  advanced 
by  Donaldson's  wife  and  daughter,  who  had  saved 
that  sum  while  keeping  lodgers.  It  was  intended 
that,  in  consequence  of  this  money  being  bis  wife's, 
the  disposition  to  the  house  should  be  granted  not  to 
Donaldson  but  to  bis  wife.  This  was,  however,  not  done, 
and  tbe  conveyance  was  taken  to  Donaldson,  and  re- 
mained in  his  name  till  March  1871,  when,  being  still 
quite  solvent,  he  carried  out  the  original  proposal  and 
conveyed  the  house  to  his  wife,  under  burden  of  the  bond 
for  £150. 

In  1872  Donaldscm  raised  a  process  of  cessto  honorum 
in  the  Sheriff- court  of  Dumfries,  and  in  the  state  of  affairs 
which  be  gave  up  and  signed  on  11th  October  1872  he 
stated  that  his  wife  was  proprietrix  of  the  bouse.  Tbe 
examination  took  place  on  18th  October  1872,  and  in  tbe 
course  of  it  Donaldson  refused  to  execute  a  revocation  of 
the  conveyance  of  the  house  to  his  wife. 

Messrs.  Thomson  and  Co.,  who  were  creditors,  ob- 
jected to  the  cessio  being  granted  unless  this  revocation 
were  executed. 

The  Sheriff-substitute  (Hope),  on  31st  October  1872, 
pronounced  the  following  interlocutor : — 

"  Having  considered  the  examination  of  the  pursuer  on  oath, 
the  pursuer's  state  of  affairs,  the  note  of  objections  for  the  op- 
posing creditors,  and  answers  thereto,  and  whole  process,  and 
debate  thereon — Refuses  to  grant  the  petitioner  the  benefit  of 
the  process  of  ceaaio  honorum  in  hoc  atalu,  for  the  reasons  stated 
in  the  subjoined  note. 

"  i^ote.— The  ground  of  objection  to  the  granting  of  this  ap- 
plication is  one  which  falls  to  be  disposed  of  according  to  the 
discretion  of  the  Court  The  Sheriff-substitute  has  carefully 
considered  the  decisions  in  analogous  cases,  and  all  that  was  ad- 
vanced for  the  pursuer  against  their  applicability  ;  and,  on  the 
whole,  he  thinks  that  the  pursuer  ought  to  revoke  the  convey- 
ance to  his  wife  before  obtaining  a  decree  in  his  favour.  He 
can  do  so  if  he  likes,  but  he  will  not.  His  motive  may  be  a 
praiseworthy  one  as  regards  his  wife,  but  the  Sheriff-substitute 
thinks  that  the  creditors  are  entitled  to  some  of  his  consideration 
too.  The  explanation  of  the  transaction  given  in  the  state  of 
affairs  is  not  very  satisfactory,  and  the  circumstances  are  not 
free  from  suspicion,  but  tbe  Sheriff-substitute  does  not  think  it 
necessary  to  order  further  inquiry,  as  the  objection  is  not  based 
upon  any  alleged  intention  to  defraud." 

Donaldson  appealed  to  the  Sheriff  (Napier),  who  on  16th 
December  found  as  follows  : — 

"Finds,  first,  in  point  of  fact,  that  it  neither  appears  from 
anything  in  the  process  before  the  Sheriff,  nor  is  it  alleged  by 
any  of  the  opposing  creditors  as  a  reason  for  refusing  this  peti- 
tion for  the  benefit  of  cesiio  honorum^  that  the  pursuer  of  it  is 
in  malajide  in  any  respect  as  regards  the  state  of  his  affairs  or 
the  management  of  his  funds  :  Therefore,  under  the  whole  cir- 
cumstances of  the  case,  finds,  in  point  of  law  and  eguitf/y  that 
the  pursuer's  declining  to  revoke  the  conveyance  in  question  to 
his  wife  as  a  condition  precedent  to  obtaining  his  cessio,  is  not 
a  sufficient  reason  for  refusing  it :  Therefore  recalls  the  inter- 
locutor appealed  against :  Finds  the  pursuer  entitled  to  the 
benefit  of  the  process  of  cessto  honorum  ;  and  with  these  findings 
in  fact  and  law,  remits  the  case  back  to  the  Sheriff-substitute 
to  proceed  accordingly." 

The  Sberiff-snbstitnte  therenpon,  on  30tb  Decembery 
granted  tbe  benefit  of  the  process  of  eesBto  honorum  to 
Donaldson. 

Messrs.  Thomson  and  Co.  appealed  to  the  Court  of 
Session. 
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Authorities  cited : — Dunlop  v,  Johnston,  Ap.  2,  1867,  1  Law 
Hep.  (Scotch  App.)  109 ;  Rustr.  Smith,  14tb  January  1865,  ante, 
voL  xxxvii.  p.  182 ;  Dunlop's  Trustee  v.  M'lntosh  and  Others, 
24th  March  1865,  ante,  vol.  zzxviL  p.  390 ;  Ersk.  i.  6,  30. 

At  advising — 

Lord  PRESiDENr. — I  think  the  Sheri£f  is  right.  The  pecu- 
liarity of  the  case  is,  that  there  is  no  suggestion  of  fraud  or 
improper  conduct  on  the  part  of  the  bankrupt.  He  seems 
to  have  made  a  full  disclosure  of  his  affairs.  The  only 
objection  is,  that  he  has  conveyed  a  house  to  his  wife.  Now 
the  value  of  the  house,  after  deducting  the  debt  to  the  Building 
Society,  is  only  £50.  The  disposition  of  the  house  was  intended 
as  a  provision  for  the  wife,  and,  if  the  bankrupt  was  solvent  at 
the  time,  it  was  the  performance  of  a  natural  obligation.  The 
objection  stated  by  the  creditor  ia  not  that  the  disposition  was 
granted  after  bankruptcy,  or  in  contemplation  of  bankruptcy, 
but  that  the  bankrupt  refused  to  execute  a  revocation  of  the  dis- 
position. It  is  doubtful  if  he  could  revoke.  If  the  disposition 
is  revocable,  the  sequestration  will  operate  a  revocation,  and  if  not 
revocable,  the  creditor  is  not  entitled  to  call  upon  him  to  execute 
a  deed  of  revocation  as  a  condition  of  obtaining  liberation. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced  : — 

"  Adhere  to  the  interlocutors  reclaimed  against,  and  refuse 
the  reclaiming  note  :  Find  the  reclaimers  liable  in  five  guineas, 
as  the  modified  expenses  of  process  incurred  by  the  respondent 
in  this  Court,  and  decern  for  that  sum  :  Quoad  ultra  remit  to 
the  Sheriff." 

Act,  Johnstone  ;  J.,  C,  and  A.  Steuart,  W.S.  Agents, — AU. 
Orr  Paterson ;  J.  and  A.  Peddie,  W.S.  Agents,— B.  Clerk, 

A.KH. 


January  30,  1873. 

FIRST  DIVISION. 

Special  Case. — Mrs.  Hannah  Edmond  and  Another. 

Succession — Conveyance — Heritage — Statute  31  and  32  Vict,  cap^ 
101  {Titles  to  Land  Consolidation  (Scotland)  Act,  1868),  sect, 
20 — Terms  of  testamentary  writings,  which  field  {diss.  Lord 
Ardmillan)  not  to  be  expressed  in  a  valid  and  sufficient 
manner  to  operate  as  a  general  disposition  mortis  causa  of 
heritable  estate  under  sect.  20  of  the  '*  Titles  to  Laind  Cour 
Bolidation  (Scotland)  Act,  1868." 

Thomas  Edmond,  hotel  keeper,  Balfron,  died  on  1st 
April  1872,  possessed  of  heritable  estate,  consisting  of 
property  held  under  a  long  lease,  of  the  value  of  several 
hundred  pounds,  and  also  of  moveable  estate  of  a  similar 
value.  After  his  death  there  was  found  in  his  repo- 
sitories a  sheet  of  paper  containing  three  testamen- 
tary writings  by  him.  All  these  writings  were  holograph 
and  signed  by  the  deceased,  and  also  subscribed  by 
two  witnesses.  These  writings  were  in  the  following 
terms : — 

1.  "  I  do  hereby  beqniath  in  event  of  my  death  before  my 
wife  Hannh  Edmond  the  whole  of  property  ether  in  money 
bonds  debets  bussness  and  other  afficts  whatsoever,  after  all 
my  just  debets,  are  decuted  from  the  same. 

Thos.  Emond. 
"  Robert  Brown,  v)Uness, 
"  Margaret  Brown,  witness,** 

2.  "And  I  appoint  Hannh  Edmond  my  wife  heir  and  executrix 
of  this  my  last  will  and  testimant. 

Thos.  Edmond. 
"  Robert  Brown,  witness, 
"  Margaret  Brown,  witness. 

3.  "  This  is  the  last  will  and  testimant  of  Thomas  Edmond. — 
Balfron,  lO^A  May  1871 . 

Thos.  Edmond. 
"  Robert  Brown,  witness, 
**  Margaret  Brown,  witness." 

The  following  endorsation  was  on  the  sheet  of  paper  in 
which  the  writings  were  found  : — 


'*  Balfron,  lOth  May  1871. —thiB  the  lAst  will  and  te«(t]in^ 
of  Thos.  EdmoxhT 

Edmond  was  survived  bj  his  widow,  but  had  on 
issue.  Mrs.  Edmond  expede  coofirmation,  and  obtiiBid 
possession  of  the  whole  moveable  estate  as  executrix  td 
universal  legatee  under  her  husband's  last  will.  Bist  i 
question  arose  as  to  the  validity  and  effect  of  the  tcsU- 
mentary  writings  with  reference  to  his  heritable  estiie, 
Mrs.  Edmond  maintained  that  the  testamentary  writkp 
must  be  read  and  construed  as  together  forming  tbe  laa 
will  of  the  deceased  Thomas  Edmond  ;  and  that  upcm  i 
sound  construction  thereof  they  contained  words  indicadng 
his  intention  thereby  to  bequeath  and  convey  to  her  loartif 
causa,  for  her  own  behoof,  his  whole  estate,  heritabb  « 
well  as  moveable,  and  so  were  expressed  in  terms  nfii 
and  sufficient  to  operate,  under  the  20th  and  other  sectkn 
of  the  '  Titles  to  Land  Consolidation  (Scotland)  Act,  186B,' 
as  a  general  disposition  of  his  heritable  estate,  mortis  €a$m^ 
in  her  favour;  and  she  claimed  right  to  his  heritiUe 
estate  as  such  general  disponee  accordingly. 

Peter  Edmond,  the  uncle  and  heir-at-law  of  the  deceue^ 
on  the  other  hand,  maintained  that,  upon  a  sound  c^ 
struction  of  the  testamentary  writings,  thej  did  mi 
bequeath  or  convey,  nor  did  they  contain  words  iudicit- 
ing  an  intention  to  bequeath  or  convey,  more  than  ibi 
deceased's  moveable  estate  to  bis  widow,  and  that  tk 
operation  and  efifect  of  the  testamentary  writings  Tttjf 
accordingly  confined  to  the  deceased's  moveable  ests^ 
and  that  the  heritable  estate  fell  to  be  taken  up  hj  hm 
on  that  footing  as  heir-at-law. 

A  Special  Case  was  accordingly  prepared  and  piesefited 
to  the  Court  for  opinion  and  judgment. 

Mrs.  Edmond  was  the  party  of  the  first  part,  and  I^ 
Edmond  party  of  the  second  part  to  this  case. 

The  questions  asked  were — 

'*  1.  Whether  the  said  testamentary  writinga  of  theMii^ 
ceased  Thomas  Edmond  are  expressed  in  terms  vsUd  9i  i 
sufficient  under  the  20th  section  of  the  '  Titles  to  Land  D*  i 
solidation  (Scotland)  Act,  1868,'  to  operate  as  a  ff^i 
disposition,  mortis  causa,  of  the  deceased's  heritable  ettid  a  | 
favour  of  the  party  of  the  first  part  ?  or, 

'*  2.  Whether  the  party  of  the  second  part  ia  entitled  to  moh^  I 
to  the  said  Thomas  Edmond's  heritable  estate  as  his  heiMtlv  f 
ah  intestato  ?"* 

Authorities  cited  :^For  Mrs.  Edmond,  Stat  31  and  3Sl%  j 
cap.  101,  Titles  to  Land  Consolidation  (Scotland)  Ae^lMl] 
section  20tb  ;  Pitcaim  v,  Pitcaim,  25th  Februaiy  1S701«^  [ 
vol.  xliii.  p.  306 ;  M'MUlan  v,  McMillan,  28th  Nov.  18501 M 
vol.  xxiii.  p.  66,  and  13  D.  187 ;  Ivory's  Ersk.  ii.  799;  B*  j 
Lect.,  vol.  ii.  p.  67. 

At  advising — 

Lord  President. — ^The  question  in  this  Special  Om  • 
whether  the  testamentary  writings  left  by  Thomas  Edmo>^* 
suflicient  to  convey  to  his  wife  his  heritable  as  well  tf  ■ 
moveable  estate.  This  depends  on  the  meaning  of  the  «d^  '^tc  i 
themselves,  and  on  a  construction  of  the  20th  sectioD  of  1* 
Titles  to  Land  Act  of  1868.  With  regard  to  the  wntiaf 
themselves,  it  is  not  impossible  to  spell  out  of  them  an  mt^ 
that  his  wife  should  have  the  heritable  as  well  as  the  umtW 
property;  and  I  should  be  disposed  to  say  that  snchwiijl 
intention.  But  that  is  not  sufficient  for  the  dispool  flf*  I 
present  qiiestion,  because  the  Statute  does  not  say  thfttW 
ever  the  way  or  manner  in  which  the  intention  has  b>f*^ 
pressed,  it  is  to  have  effect  given  to  it^  The  clause  begl*^ 
enacting  that  lands  may  be  conveyed  by  testamentary  d^^*^ 
well  as  by  dispositions.  In  the  second  place,  it  pnmdff  ^ 
no  testamentary  deed  shall  be  insufficient  to  oaoffiflui^^^ 
ground  that  the  word  *' dispone"  has  not  been  iiaed.  V***^ 
would  not  have  been  necessary  to  have  enacted  theM  ^^ 
visions,  if  the  Statute  had  contained  a  aweeping  nfoTkioi  ^ 
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»on  of  intention  would  be  enough  to  convey  lands. 
>art  of  the  clause  is  thus  expressed,  "  where  such  deed 
** — ^that  is,  a  testamentary  or  mortis  causa  deed,  or 
porting  to  convey  or  bequeath  land — "  shall  not  be 
a.  the  terms  required  by  the  existing  law  or  practice 
veyance  of  lands,  but  shall  contain,  with  reference 
is,  any  word  or  words  which  would,  if  used  in  a  will 
Lt  with  reference  to  moveables,  be  sufficient  to  confer 
cecutor  of  the  granter,  or  upon  the  grantee  or  legatee 
ireables,  a  right  to  claim  or  receive  the  same,  such 
iting,  if  duly  executed  in  the  manner  required  or 
n  the  case  of  any  testamentary  writing  by  the  law 
I,  shall  be  deemed  or  taken  to  be  equivalent  to  a 
position  of  such  lands."  In  order  to  bring  a  testa- 
iting  purporting  to  convey  lands  within  the  meaning 
;  of  the  clause,  it  is  necessary  that  it  contain  words 
id  be  sufficient  to  express  a  gift  of  moveables.     It  is 

that  the  granter  shall  nominate  an  heir  as  he  would 
*  and  universal  legatee.  It  is  plain  that  there  must 
I  do  not  say  of  conveyance,  but  of  gift — with  refer- 
h  lands,  or,  in  other  words,  a  gift  of  the  lands.     Here 

does  not  use  words  of  gift.  He  uses  words  of  be- 
3  "  whole  property."  Now,  if  he  had  stopped  there, 
lave  had  a  strong  argument  that  heritable  property 
to  be  included.  But  he  goes  on  to  derogate  from 
.  bequest,  by  the  enumeration  of  "money  bonds, 
mess,  and  other  afficts  whatsoever.*'  I  think,  upon 
>f  construction  applicable  to  discharges  and  other 
ike  description,  enumeration  may  be  held  to  derogate 
irality.  The  only  word  at  all  general  which  follows 
'  We  have  already  decided,  in  Pitcaim*s  case,  that 
iocs  not  include  heritage.  I  am  therefore  of  opinion 
ritable  estate  goes  to  the  heir-at-law,  and  not  to  the 


SAS, — The  most  favourable  way  in  which  to  take 
igs  is  to  consider  them  together  as  forming  one  writ, 
m  so,  there  are  only  two  words  which  can  be  said  to 
e  contention  for  the  widow — these  are  the  words 
and  "  heir."  The  use  of  the  word  "  heir  "  cannot 
mport  a  conveyance  of  the  whole  heritable  property, 
•d  to  what  the  testator  calls  "business,"  which  is 
e  the  effect  of  carrying  the  lease  of  the  hotel  to  the 
jree  with  your  Lordship  that  the  whole  length  the 
!S  is,  that  words  of  gift  shall  have  the  same  effect 
d  to  heritage  as  they  would  have  with  regard  to 
Now  "  business  "  is  not  a  word  of  gift :  nor  is  it  a 
li  can  be  held  as  including  or  being  equivalent  to 
the  hotel."  The  evident  intention  of  this  Statute 
pense  with  any  technical  word  or  words  formerly 
in  our  law,  for  the  disposition  of  heritage.  It  was 
ed  to  dispense  with  a  distinct  expression  of  the 
'ilL  He  must  use  words  of  gift  and  say  what  it  is 
itends  to  be  gifted.  If  he  wishes  to  bequeath  his 
lable  property  he  has  only  to  say  so ;  or  if  he  wishes 
1  a  part  of  it  he  has  only  to  say  distinctly  what  part, 
rery  probable  that  this  man  thought  he  had  given  his 
lease  of  the  hotel.  But  the  Statute  does  not  go  the 
naking  a  probability  of  that  kind  sufficient  which 
iufficient  before.  It  dispenses  with  technical  words, 
I  not  substitute  conjecture  for  words  of  a  distinct 
meaning. 

iDMrLULN. — I  have  had  great  difficulty  in  this  case, 
ith  diffidence  that  I  say  I  cannot  concur  with  your 
n  the  opinions  you  have  pronounced. 
Imitand  refer  to  the  words  which  I  made  use  of  in  the 
30  of  Pitcaim  (his  Lordship  here  read  ejAracisfrom  his 
\a4  case,)  In  that  case,  accordingly,  we  were  of  opinion 
trd  **  effects,'*  in  its  contextual  position,  did  not  mean 
I  am  still  of  the  opinion  which  I  expressed  in  that  case, 
ilanse  of  the  Statute  provides  is,  that  a  bequest  shall 
i  as  regards  lands,  if,  (1.)  moveable  property  would 
carried  by  the  words  of  the  writing  ;  and,  if,  (2.)  the 
f  the  writer  was  plainly  to  comprehend  heri- 
;hen,  the  tme  meaning  of  this  writing  is  that  he 
conyey  to  his  wife  tiie  house  in  which  he  con- 


ducted his  business,  the  Statute  will  come  in  to  make  the 
bequest  effectual 

We  must  construe  the  writing,  but,  in  doing  so,  we  must 
read  it  in  the  light  afforded  by  some  circumstances  in  the  case 
which  are  of  importance.  The  writer  had  long  carried  on  his 
business  of  hotel-keeper  in  this  particular  house,  of  which  he 
had  a  long  lease :  he  had  no  child  ;  his  nearest  heir  was  an  uncle. 
In  these  circumstances  he  executed  this  first  writing,  which  we 
must  read  in  connexion  with  the  subsequent  writings  on  the 
same  paper.  When  taken  in  that  way,  it  comes  to  mean  "  in 
the  event  of  my  wife  surviving  me,  I  hereby  appoint  her  my 
heir  and  executrix,  and  bequeath  to  her  the  whole  of  my 
property  in  money,  in  bonds,  in  debts,  in  business,  and  in  other 
effects  whatsoever,"  etc.  If  that  be  the  meaning  of  these  writ- 
ings, then  yon  have  a  conveyance  to  his  wife  of  his  property  in 
his  business.  And  his  business  was  that  of  an  innkeeper 
conducted  in  that  house.  The  house  was  held  on  lease,  and 
used  for  his  business ;  and  it  may  naturally  and  reasonably 
be  viewed  as  within  the  meaning  of  property  in  business.  I  go  no 
further  than  saying,  that  it  appears  to  me  to  be  an  effectual  con- 
veyance of  the  lease  of  that  particular  house  to  his  wife.  I  do  not 
say  that  it  was  a  good^conveyance  of  the  other  heritable  subjects. 
I  consider  however  that  by  "  business "  there  is  meant  some- 
thing beyond  money  or  debts,  and  something  beyond  furniture, 
plate,  etc,  which  may  be  included  in  the  word  "  effects  " ;  and, 
thinking  so,  I  cannot  help  coming  to  the  conclusion  that  he 
meant  to  leave  her  the  business,  and  the  goodwill  of  the  busi- 
ness, and  the  house  in  which  it  was  carried  on.  If  be  meant 
this,  the  bequest  is  sufficient  under  the  recent  Act.  If  it  is 
within  the  meaning,  and  the  scope  of  the  description  in  the 
writings,  then  the  power  of  conveyance  is  helped  out  by  the 
provision  of  the  Statute.  The  meaning  of  this  man's  writing, 
reading  it  fairly,  and  bearing  in  mind  his  position,  is  evidently  to 
bequeath  his  business,  which  was  bis  inn,  and  the  goodwill  of 
it,  and  the  lease  of  the  inn,  without  which  the  goodwill  would 
be  of  no  use.  The  Statute  then  comes  in  and  gives  effect  to 
the  words  of  the  bequest,  so  as  to  make  them  habile  to  convey 
heritage. 

I  agree  entirely  with  your  Lordships  in  holding  that  it  is 
very  undesirable  and  inexpedient  to  extend  the  provisions  of 
this  Statute  too  far.  It  was  not  meant  to  enable  the  Court, 
out  of  every  loose  expression,  to  spell  out  an  intention  to  con- 
vey heritage,  and  give  effect  to  it,  as  though  it  were  sufficient 
conveyance,  and  so  defeat  the  rights  of  the  heir.  The  meaning 
must  be  plain.  But  I  humbly  think  it  plain  enough  in  this 
case. 

Lord  Jebviswoodb  concurred  with  the  Lord  President. 

The  following  interlocutor  was  pronounced : — 
'*  Find  and  declare,  in  answer  to  the  first  question,  that  the 
testamentary  writings  of  the  deceased  Thomas  Edmond  are  not 
expressed  in  terms  valid  and  sufficient,  under  the  20th  section 
of  the  '  Titles  to  Land  Ck>nsolidation  (Scotland)  Act,  1868,'  to 
operate  as  a  general  disposition  mortis  causa  of  the  deceased's 
heritable  estate  in  favour  of  the  party  of  the  first  part ;  and  find 
and  declare,  in  answer  to  the  second  question,  that  the  party  of 
the  second  part  is  entitled  to  succeed  to  the  said  Thomas  Edmond's 
heritable  estate  as  his  heir-at-law  ab  intestate^  and  decern." 

For  First  Party,  Horn ;  Maitland  and  Lyon,  W.S.  Agents, 
— For  Second  Party ,  Watson ;  J.  and  R.  Macandrew,  W.S. 
Agents. — B.  Clerk,  a.b.h. 


January  31,  1873. 

high  coubt  of  justiciary. 

George  Hazzard  and  Others,  Complainers  ^  v,  Neil 

Murdoch,  Respondent. 

Suspension-^tatuU  26  and 27  Vict.,  c.  66  {Volunteer  Act,  1863), 
sect.  24,  27,  and  48 — ^The  termination  of  the  Volunteer  year, 
during  which  each  volunteer  is  required  to  render  himself  an 
efficient,  by  attending  a  specified  number  of  drills,  etc.,  in  order 
to  obtain  tiie  government  capitation  grant  for  his  corps,  was 
by  order  in  Council,  dated  15th  October  1872,  altered  from 
30th  November  to  3 let  October,  but  under  the  proyision  that 
"the  drills  of  November  1871  and  November  1872  shaU  be 
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reckoned,  if  need  be,  to  complete  the  number  of  drills  needed 
for  the  efficiency  of  a  volunteer  for  the  year  ending  dUt 
October  1872/'  The  commanding  officer  of  a  corps,  in  whose 
order-book  no  drills  were  fixed  for  the  month  of  November 
1872,  presented  a  complaint  before  two  Justices  of  the  Peace, 
under  the  Volunteer  Act  1863,  sects.  27  and  48,  against 
members  of  his  corps  to  obtain  the  imposition  of  the  fine  for 
non-efficiency  imposed  by  the  rules  of  the  corps  framed  in 
accordance  with  tiie  Volunteer  Act,  1863,  sect  24.  The  com- 
plaint was  presented  on  14th,  and  sentence  pronounced  on 
18th  November.  Held  that  the  complaint  was  premature, 
having  been  presented  before  the  expiry  of  the  month  ojf 
November  1872. 
Question,  Whether  the  commanding  officer  had  proceeded  com- 
petently under  the  Statute,  and  should  not  have  imposed  the 
penalty  himself  under  the  rules  of  his  own  corps,  and  then 
have  gone  to  the  Justice  of  Peace  for  the  purpose  of  recover- 
ing it  only. 

The  complainers,  George  Hazzard  and  others,  were  pri- 
vates in  the  42d  corps  of  Lanarkshire  Volunteers  (Udding- 
Bton),  and  the  respondent,  Neil  Murdoch,  was  the  com- 
manding officer  of  the  said  corps. 

Tbecomplainers  sought  to  suspend  a  conviction,  sentence, 
and  warrant,  dated  18th  November  1872,  pronounced  by 
two  Justices  of  the  Peace  for  the  county  of  Lanark  upon  a 
complaint  by  the  present  respondent  against  the  com- 
plainers,  whereby  the  said  Justices  convicted  the  com- 
plainers  of  an  alleged  contravention  of  the  26  and  27  Vict., 
c.  65  (the  Volunteer  Act,  1863),  sect.  27,  and  of  the  22d 
of  the  rules  and  regulations  of  the  42d  corps  of  Lanark- 
shire Rifle  Volunteers,  alleged  to  have  been  made  in 
pursuance  and  by  authority  of  the  said  Volunteer  Act, 
1863,  in  so  far  as,  being  members  (volunteers)  of  the 
foresaid  corps,  tbey  bad  neglected,  omitted,  or  refused  to 
become  efficient  members  of  said  corps  witbin  the  mean- 
ing of  the  Queen's  regulations  regulating  the  volunteer 
force,  in  respect  they  bad  failed  to  attend  for  the  year 
ending  31st  Octol»er  1872  the  requisite  number  of  battalion 
and  company  drills,  etc.,  and  imposed  upon  them  the  fine 
specified  in  the  foresaid  22d  rule,  with  the  alternative  of 
thirty  days'  imprisonment 

The  24th  sect,  of  the  Volunteer  Act,  1863,  enacted— 

"The  officers  and  volunteers  belonging  to  a  volunteer  corps 
may  from  time  to  time  make  rules  for  the  management  of  the 
property,  finances,  and  civil  affairs  of  the  corps,  and  may  alter 
or  repeal  any  such  rules  ;  but  any  such  rules  shall  not  have 
effect  until  sanctioned  by  the  Lord  Lieutenant  of  the  county, 
and  approved  by  Her  Majesty  through  one  of  Her  Majesty's 
principal  Secretaries  of  state." 

By  section  6  of  the  Regulation  of  Forces  Act^  1871  (34 
and  35  Vict.  c.  86),  the  approval  of  the  Lord  Lieutenant 
of  the  county  is  rendered  unnecessary. 

In  pursuance  of  the  above  24th  section  of  the  Volunteer 
Act  the  42d  Corps  of  Lanarkshire  Volunteers  framed  a 
set  of  rules  and  regulations,  whereof  the  22d  was  as 
follows : — 

"  That  every  enrolled  volunteer,  being  duly  sworn,  is  bound  to 
become  an  efficient  member,  by  attending  the  required  number 
of  annual  battalion,  company,  or  recruit  drills,  as  also  the  pre- 
scribed yearly  class-firing.  That,  in  the  event  of  failing  to 
render  himself  an  efficient  member,  unless  he  shall  be  in  posses- 
sion of  an  approved  medical  certificate,  certifying  as  to  illness 
or  other  medical  disability,  or  a  written  grant  of  leave  of  absence 
duly  signed  by  the  commanding  officer  of  the  corps,  he  shall, 
for  the  first  offence,  be  mulct  in  a  sum  not  exceeding  £2,  2s. 
sterling,  in  addition  to  paying  all  law  costs  and  expenses,  etc., 
attending  thereupon.  Further,  that  he  shall  upon  conviction  of 
ft  second  offence  of  again  becoming  a  non- efficient  member,  be 
amerced  in  the  like  penalty,  viz.,  £2,  2s.  sterling,  and  law  costs 
and  expenses ;  and  further,  if  the  commanding  officer  shall 
think  fit,  be  dismissed  from  the  42d  Lanarkshire  Bifle  Corps." 


Section  27  of  the  Volunteer  Act,  1863,  enacted-- 
''If  any  person  belonging  or  having  belonged  to  a  voluiitar 
corps  or  administrative  regiment  neglects  or  refuses  to  pf 
any  money  subscribed  or  undertaken  to  be  paid  by  him  tovudi 
any  of  the  funds  or  expenses  of  such  corps  or  regiment^  or  dv 
under  the  rules  of  such  corps,  and  actually  payable  by  bin, « 
to  pay  any  fine  incurred  by  him  under  the  rules  of  such  0071, 
such  money  or  fine  shall  (without  prejudice  to  any  other  rasedi) 
be  recoverable  from  him  with  costs  at  any  time  within  twdii 
months  after  the  same  becomes  due  and  payable,  as  apenshynsto 
this  Act  is  recoverable." 

Section  48  provided  that — 

"Any  pecuniary  penalty  under  this  Act^  the  mode  Qf» 
covery  of  which  is  not  otherwise  expressly  provided  for  \f 
this  Act, — and  any  money  or  fine  by  this  Act  made  recoTsnUi 
as  a  penalty  under  this  Act  is  recoverable^ — may  bezeoovenda 
follows :......  .... 

In  Scotland,  in  manner  directed  by  the  Railways  daasei  G» 
solidation  {Scotland)  Act,  1845,  with  respect  to  penahieiB' 
posed  by  that  Act  the  recovery  of  which  is  not  otherwiMjU' 
vided  for." 

The  ld7th  section  of  the  Railway  Clanses  Consolidiln 
Scotland  Act,  1845  (8  and  9  Vict.,  c.  33),  enacted— 

«  Every  penalty  or  forfeiture  imposed  by  this  or  the  ipt 
Act,  or  by  any  bye-law  made  in  pursuance  thereof,  theraepny 
of  which  is  not  otherwise  provided  for,  may  be  reeovenj^ 
summary  proceeding  before  the  Sheriff  or  two  Jasticei,  laiu 
complaint  being  made  to  any  Sheriff  or  Justice,  he  shiO  as 
an  order  requiring  the  party  complained  against  to  sppesrkii 
himself  if  the  order  be  issued  by  a  Sheriff,  or  before  two  orai 
Justices  if  the  order  be  issued  by  a  Justice,  at  a  time  sad  fhi 
to  be  named  in  such  order,  and   every  such  order  tbdh 
served  on  the  party  offending,  either  in  person,  or  bjrlani 
the  same  with  some  inmate  at  his  usual  place  of  thode,  dl 
upon  the  appearance  of  the  party  complained  against;  orals 
absence,  after  proof  of  the  due  service  of  such  order,  itaUli 
lawful  for  any  Sheriff  or  two  Justices  to  proceed  to  the  kaBf 
of  the  complaint,  and  upon  proof  of  the  offence,  either  tf  li 
confession  of  the  party  complained  against,  or  upon  the  Ai 
one  credible  witness  or  more,  it  shall  be  lawful  for  soehftal 
or  Justices  to  convict  the  offender,  and  upon  such  coanetMii 
adjudge  the  offender  to  pay  the  penalty  or  forfeiture  m 
as  well  as  such  expenses  attending  the  conviction  as  sock 
or  Justices  shall  think  fit." 

In  order  to  obtain  the  government  capitation  j 
each  vohinteer  was  required  annually  to  obtain  a 
cate  of  efficiency,  the  requisites  for  which  were  fixed  I 
Her  Majesty  in  Council,  and  were,  itiier  aOoy  the  1 
ance  on  a  certain  number  of  battalion  and  other  diiUii 
nually  within  the  Volunteer  year. 

Prior  to  15th  October  1872  the  Volunteer  yew  ( 
on  30th  November.     By  order  in  Council  dated  15tli  ( 
tober  1872,  her  Majestyapprovedof  aschemeof  amei  ' 
relating  to  the  efficiency  of  volunteers,  the  first  artidei 
which  altered  the  termination  of  the  Volunteer  yeirf 
30th  November  to  31st  October ;  but  subject  to  the  f  '^ 
ing  provision  : — 

**  The  same  shall  come  into  operation  on  the  1st  of  Vtf 
next ;  but  so  that  the  driUs  of  November  1871  and  N<y 
1872  shall  be  reckoned,  if  need  be,   to  complete  the  : 
drills  needed  for  the  efficiency  of  a  volunteer  for  the  year « 
ing  31st  October  1872." 

It  was  admitted  that  in  the  orders  of  tbe  coips  nod 
were  fixed  for  the  month  of  November  1872. 

The  complainers  pleaded — 

The  conviction,  sentence,  and  warrant  complained  of  < 
to  be  suspended,  in  respect  that  until  after  30th  November^ 
no  complaint  for  non-efficiency  during  the  year 
October  1872  could  competently  be  entertained. 

Argued  for  them  — 

Though  they  admitted  that  they  had  not  attsndied  1 
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)  render  them  efficient  for  the  volunteer  year  ending 
r  1872,  yet  the  complaint  against  them  was  pre- 
,e  order  in  Council  altering  the  termination  of  the 
iar  to  31st  October  was  subject  to  the  provision  that 
•  November  1871  anS  November  1872  should  if 
reckoned  to  complete  the  number  of  drills  needed 
iency  of  a  volunteer  for  the  year  ending  3 1st 
I ;  until  the  30th  November  1872,  therefore,  it  could 
that  any  volunteer  had  failed  to  become  efficient 
year  ending  3l8t  October  1872.  The  complaint 
ught  on  14th  November,  and  sentence  and  warrant 
m  18th  November,  were  premature  and  incompetent, 

be  quashed. 

The  27th  and  48th  sections  of  the  Volunteer  Act 
;h  section  of  the  Railway  Clauses  Consolidation  Act 
)r  upon  the  Justices  any  jurisdiction  to  impose  a 
vrere  merely  part  of  the  machinery,  whereby  a  6ne 

imposed  was  to  be  recovered.  The  complaint 
this  ground  was  incompetent,  and  the  Justices  had 
lb'  jurisdiction  in  dealing  with  it. 

or  the  respondent — 

to  the  arrangements  of  the'corps  there  were,  as  the 
were  aware,  no  drills  fixed  for  the  month  of 
the  complainers  therefore  could  do  nothing  after  the 
»er  to  render  themselves  efficient.  The  provision 
he  order  altering  the  termination  of  the  Volunteer 
[uired  the  drills  of  November  1872  to  be  counted 
,"  When  there  were  no  drills  in  the  month  of 
here  could  be  none  to  reckon,  and  the  complainers 
ler  opportunity  of  attending  drills,  and  had  there- 

0  render  themselves  efficient  whenever  the  31st 
passed,  and  there  was  no  need  to  wait  till  30th 
5fore  presenting  a  complaint  against  them. 

ng— 

7 AH. — Various  pleas  of  considerable  interest  have 
iscussed  in  this  case  ;  and  had  it  been  necessary  to 

1  the  ground  to  which  the  Solicitor-General  has 
tlly  directed  his  argument,  I  should  have  desired 
tre  pronouncing  any  opinion,  in  order  more  amply 
the  matter.  The  complaints,  however,  appear  to 
objectionable  in  setting  forth  the  grounds  on  which 
ire  alleged  to  have,  through  their  negligence  or 
3  non-efficient,  and  liable  to  the  penalties  claimed, 
i  of  our  disposing  of  the  appeals  on  the  irrelevancy 
lal  complaints.  The  rules  of  the  corps,  I  consider, 
.pproval  of  the  Secretary  of  State,  made  personally 
)  individual  members  of  the  corps,  so  as  to  make 
)r  who  fails  to  render  himself  efficient  by  attending 
number  of  annual  drills  and  the  yearly  class-firing, 
)enalty  or  fine,  imposed  by  the  rules.  It  may  be 
b  the  imposition  of  the  fine  should  be  the  act  of  the 

officer  before  it  becomes  leviable  or  recoverable 
revisions  of  the  Railway  Clauses  Act,  1854,  which 
to  be  imported  into  the  Volunteer  Act ;  and,  in 
}  has  been  contended  that  these  clauses  are  appli- 
3  far  as  regards  the  executorial,  and  not  as  regards 
x>wers  conferred  thereby.  This  question  does  not, 
sn,  require  to  be  decided.  It  is  only  in  the  event 
iring  a  whole  year  to  comply  with  the  rules  that 
or  fine  is  exigible  ;  and  the  statement  in  the  com- 
%t  there  was  failure  in  these  several  cases  for  the 

31st  October  1872.  Now  it  appears  that  prior  to 
r  it  was  declared  by  order  in  Council  that  drills  of 
871  and  November  1872  should  be  reckoned  in  the 
tfficiency  as  regards  all  volunteer  corps.  This  regu- 
De  held  to  have  so  far  qualified  the  rules  founded  on 
locutions  ;  and  no  volunteer  could  legally  be  charged 
iciency  till  the  lapse  of  the  month  of  November,  as 
ehole  month  to  complete  the  number  of  his  drills. 
>mplaint8  were  for  a  penalty  incurred  for  neglect 
.  time  which  is  limited  to  a  year ;  but  this  applica- 
ught  on  the  15th  of  November,  whereas  the  twelve 
imitation  did  not  expire  before  the  30th  of  Novem- 
is  ground,  my  Lords,  that  the  full  period  during 
I  poanble  to  become  efficient  had  not  expired,  I  am 


for  recalling  the  judgment  of  the  Justices,  and  suspending  the 
sentence. 

Lord  Neaves. — ^There  are  several  important  points  raised  in 
these  suspensions,  and  in  particular  the  two  following  :  First, 
whether  the  rules  of  the  corps  were  competently  framed  in  this 
particular ;  and  second,  whether  the  regulations  so  made  were 
properly  enforced  ?  On  this  last  point,  which  is  one  of  some 
nicety,  I  doubt  whether,  in  the  event  of  a  volunteer  failing  to 
become  effective  in  any  year,  the  colonel  or  commanding  officer 
should  not  take  the  matter  into  his  own  hands  and  determine 
whether  there  should  be  a  fine,  and  fix  its  amount ;  and  having 
done  so,  then  go  to  the  Justices  for  execution  or  enforcement. 

With  regard  to  the  point  which  Lord  Cowan  has  made  the 
ground  of  his  judgment,  I  quite  concur  with  his  Lordship.  This 
is  a  summary  complaint,  setting  forth  that  a  contravention 
of  an  Act  of  Parliament  had  been  committed,  in  respect  that  the 
respondent  had  failed  to  make  himself  an  efficient  volunteer 
within  a  certain  year.  Now  it  appears  to  me  that  this  offence 
cannot  be  completed  until  the  lapse  of  the  time  during  which 
the  volunteer  is  required  to  make  himself  efficient.  On  the 
face  of  the  complaint,  it  appears  that  the  statutory  offence  had 
not  yet  been  committed,  and  I  think  that  is  a  sufficient  ground 
for  suspension. 

Lord  Justice-Clerk. — I  concur  generally  with  what  your 
Lordships  have  said.  As  regards  the  efficiency  of  the  22d  rule 
of  the  corps,  I  have  no  doubt  that  it  was  regularly  passed  and 
sanctioned  by  the  Secretary  of  State.  In  the  second  place,  I 
have  an  impression — although  I  do  not  for  the  present  say  that 
it'is  more  than  an  impression — ^that  the  whole  jurisdiction  of  im- 
posing and  modifying  the  amount  of  the  penalties  under  this  rule 
lies,  at  all  events  in  the  first  instance,  with  the  commanding  officer. 
It  is  true  that  in  the  Railway  Clauses  Act  there  are  expressions 
which  imply  that  the  power  of  imposition  rests  with  the  Court, 
viz.  the  Justices  or  the  Sheriff ;  but  these  provisions  must  be 
read  in  reference'to  the  subject  matter  to  which  they  are  applied. 
They  are  only  intended  to  afford  the  means  of  executing  a 
sentence  already  pronounced.  The  delinquent  must  have  ne- 
glected or  refused  to  pay  a  specific  penalty,  already  ascertained 
or  inflicted.  The  only  authority  under  which  the  sentence  can 
be  pronounced  is  that  of  the  commanding  officer.  It  is  a  mili- 
tary offence.  The  province  of  the  Justices  or  Sheriff  is  to  enforce 
payment  of  the  fine  when  inflicted.  That  having  been  thus  in- 
flicted, and  payment  having  been  refused,  the  matter  then 
becomes  quasi  criminal,  and  the  penalty  can  be  enforced  by  the 
Justices. 

It  is  not,  however,  necessary  to  decide  that  It  is  quite  true 
that  these  rules  are  intended  for  the  regulation  of  the  corps,  and 
it  is  the  corps  that  have  the  interest  in  seeing  that  its  members 
are  efficient,  without  which  the  capitation  grant  would  not  be 
received.  But  this  corps  have  also  added  by  their  own  act  a 
fine,  which  gives  each  volunteer  a  personal  interest  in  the  rule. 
The  commanding  officer  might  no  doubt  have  said  that  he  did 
not  mean  to  have  any  more  driUs  in  November,  but  he  never  did 
say  it.  The  men  were  entitled,  therefore,  to  the  benefit  of  the 
time  which  had  been  reserved  to  them  within  which  to  make 
themselves  efficient,  and  also  to  the  benefit  of  the  doubt 
which  might  exist  whether  there  would  be  parades  in  No- 
vember. Could  the  commanding  officer,  having  made  no 
rule  as  to  drills  in  November,  arbitrarily  insist  before 
the  month  was  out  that  the  31st  of  October  was  the 
end  of  the  year  during  which  the  drills  could  be  completed,  in 
terms  of  the  circular  of  the  War-Office,  issued  in  October  1872  ? 
I  do  not  think  that  that  would  be  justice ;  and  that  if  a  volunteer 
could  have  completed  the  number  of  his  drills  or  his  class- firing 
by  the  30th  of  November,  he  was  entitled  to  be  considered 
exempt  from  the  penalty  in  the  rule,  at  all  events  until  the 
expiration  of  the  period  within  which  he  might  have  become 
efficient.  On  these  grounds,  I  concur  in  thinking  that  the 
application  to  the  Justices  came  too  soon,  and  that  ti^e  sentence 
must  be  quashed. 

Sustain. 

Act.  Solicitor-General  (Clark),  Q.O.,  Rhind;  R  Menzies, 
S.S.C.  ^fiwne.— il/t^Maodonald ;  Neil  Campbell,  S.S.O.  AgetU.-^ 
Justiciary  CUrh  B.J. 
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FIRST  DIVISION. 

Life  Association  of  Scotland,  Pursuers^  v.  Foster  and 

Others,  Defenders. 

Insurance —  Warranty — By  a  declaration  signed  by  the  insured, 
previous  to  effecting  a  policy  on  her  life,  it  was  agreed  that  the 
declaration  should  form  the  basis  of  the  contract  between  her 
and  the  Insurance  Company,  and  that  if  any  untrue  averment 
was  made  therein  or  in  the  answers  to  questions  by  the  Com- 
pany's medical  oflBcer,  the  premiums  should  be  forfeited  and  the 
assurance  be  null  and  void.  The  questions  referred  to  were  con- 
tained in  a  printed  form  read  over  to  the  insured  by  the  Com- 
pany's medical  officer,  who  inserted  the  answers  to  her  dictation. 
Appended  to  the  paper  of  questions  was  a  second  declaration, 
also  signed  by  the  insured,  that  the  above  statements  were 
faithful  and  true.  One  of  the  questions  was  "  Have  yon  had 
rheumatism,  gout,  rupture,  fits,  asthma,  spitting  of  blood, 
disease  of  the  chest,  or  of  the  brain  or  liver,  or  any  affection 
of  the  kidneys  or  urinary  organs  ? "  The  answer  to  which 
was  '*No."  The  back  of  the  paper  contained  questions  to  be 
answered  by  the  medical  officer,  who  was  directed  to 
"  institute  an  examination  by  auscultation  or  otherwise  "  of 
the  applicant's  body,  and  to  ''describe  the  condition  of  the 
several  cavities  and  their  viscera."  The  policy  contained  a 
proviso  that  if  anything  averred  in  the  declaration  forming 
the  basis  of  the  assurance  or  in  the  relative  statements  was 
untrue,  the  policy  should  be  void  and  the  premiums  forfeited. 
At  the  date  of  the  policy  the  insured  had  a  swelling  on  her 
person  which  to  a  medical  man  would  or  might  have  indicated 
the  existence  of  rupture,  but  it  gave  her  no  pain  or  uneasiness, 
and  she  attached  no  importance  to  it,  and  never  thought  of  it 
as  a  circumstance  requiring  medical  advice  till  six  months 
after,  when  the  swelling  increased  suddenly  in  size,  and  shortiy 
after  proved  fataL  It  was  also  established  by  medical 
evidence  that  rupture  in  the  incipient  stage,  in  which  this 
was  at  the  date  of  the  insurance^  very  generally  escapes  the 
observation  of  the  person  affected.  The  Insurance  Company 
■ought  to  have  the  policy  declared  void  on  the  grounds,  first, 
that  it  was  a  condition  of  the  contract  that  the  insured 
warranted  herself  free  of  rupture,  and,  secondly,  that  she  had 
concealed  or  failed  to  disclose  a  fact  material  to  the  risk. 
Held,  from  the  tenor  of  the  questions  and  declarations,  and 
from  the  mode  in  which  the  questions  were  put,  that  the 
answer  in  question  did  not  import  a  warranty  that  the  in- 
sured was  free  from  nipture,  but  was  merely  a  statement 
that  she  honestly  believed  herself  to  be  free  from  rupture,  and 
that  the  existence  of  the  swelling  was  not  such  a  fact  that 
its  non-disclosure  constituted  such  negligence  on  the  part  of 
the  insured  as  to  void  the  contract. 

Observed  that  a  contract  of  insurance  may  be  so  expressed  as  to 
make  freedom  from  certain  specified  diseases,  however  latent, 
matter  of  warranty,  but  that,  as  Insurance  Companies  have 
the  framing  of  their  contracts  in  their  own  hands,  they 
must»  if  they  intend  that  there  should  be  a  warranty  of  that 
kind,  use  unequivocal  language  such  as  unprofessional  persons 
of  ordinary  intelligence  may  without  difficulty  understand. 

Observed  also  that  a  warranty  of  this  kind  is  much  less  easily 
presumed  in  the  case  of  a  person  insuring  his  own  life  than  in 
the  case  of  a  person  making  statements  as  to  the  health  of 
another  for  tiie  purpose  of  obtaining  a  policy  on  the  life  of 
that  person. 

This  was  an  action  at  the  instance  of  the  Life  Association 
of  Scotland  against  Jane  Foster  and  others,  children  of 
the  deceased  Mrs.  Mary  Waugh  or  Foster,  and  also  against 
James  Foster  Donald,  assignee  of  a  policy  of  insurance  for 
j£300  issued  by  the  pursuers  on  the  life  of  Mrs.  Foster  on 
24th  May  1872.  The  summons  concluded  that  it  should  be 
found  that  at  and  prior  to  19th  May  1872  Mrs.  Foster  had 
rupture,  and  that  the  policy  was  null  and  void.  The  sum- 
mons also  concluded  for  reduction  of  the  policy,  and  for 
declarator  that  in  any  event  the  pursuers  were  not  liable  to 
pay  the  sum  of  £300  or  any  sum  under  the  policy  of 
■— iti^ce  to  the  defender?.    On  19th  May  1871  a  printed 


proposal   for  an  assurance  of  £300  upon  her 
presented  to  Mrs.  Foster  to  be  filled  up.     Append 
proposal  was  the  following  declaration,  which  wa 
by  her : — 

"I  Mary  Waugh  or  Foster,  before  designed,  d 
declare  that  I  am  at  present  in  good  health,  not  bein| 
with  any  disorder,  external  or  internal ;  that  the 
statements  are  true ;  and  that  I  have  not  withheld  or 
any  important  circumstance.  And  I" 
{the  party  in  whose  favour  the  wtsuranee  is  to  he  ^t 
hereby  agree  that  this  declaration  shall  be  the  basis  oi 
tract  between  me  and  the  Life  Association  of  Scotl 
that  if  any  untrue  averment  be  made  therein,  or  in  th 
to  questions  by  the  Society's  medical  officer  in  refereni 
proposal,  all  sums  paid  on  account  of  the  assurance 
forfeited,  and  the  assurance  be  null  and  void." 

On  the  same  day  a  number  of  questions  cont 
the  printed  form  used  by  the  pursuers  were  put 
Foster  by  Dr.  James  Moffat,  the  medical  office; 
on  their  behalf.  Her  answers  were  written  down 
presence  by  Dr.  Moffat  and  signed  by  her,  aloog 
relative  declaration. 

The  following  was  the  printed  form  used  by  tbep 
[Mrs.  Foster's  answers  are  printed  in  italics]: — 

"  LIFE  ASSOCIATION  OF  SCOTLAND. 

Statemsntb  {in  the  presence  of  the  Medical  Offlcer),  bv  the  Pebscv' 

LirS  18  PROPOBKD  FOB  ASSUSAKCT. 

*  **  No  third  perton  ihould  be  present;  and  the  Medical  (Jffcfr  isym 
requeiled  to  hate  the  Statements  expressed  in  unambiffimisi 
and  to  leave  no  question  unantveered.  He  is  requested  also  t§ 
partjf  to  read  over  the  Statements  be/ore  signing  them, 

1.  Your  Name?    Mrs.  Foster.       Married  or  Unmarried?   Widoie.     ^ 

Occupation  and  Residence  ?    Farmer,  IHsdow. 

2.  Have  you  ever  previously  been  examined  for  the  purposes  of 

Assurance  ?    For  what  Assurance  Offices  ?    And  when? .   . 

3.  Have  you  always  been  of  sober  and  temperate  habits  ?      ... 

4.  Are  you  now,  in  your  own  opinion,  in  perfect  health? 

5.  What  Ailments  and  Medical  Advice  have  you  had  ? 

^ames  of  Medical  Advisers.      Respective  Ailments.      Dates. 

Never  had  any  ailments  except  those  diseoMS  common  to  childhood,  svSk 
etc.,  and  never  had  any  Medical  attendance  except  during  my  cemja 

6.  Have  you  had  Rheumatism,  Oout,  Rupture,  Fits,   Asthma, 

Bpittinf;  of  Blood,  Disease  of  the  Chest,  or  any  Affection  of 
the  Kidneys  or  Urinary  Organs  ? 


7.  Pabents: 


Father 
Mother 


Living. 
Present  Age. 


Dead. 
Age  at  t)eath. 

62  or  63. 
99. 


Disease  or  oth 
ofDeatl 


Not  exactly  km» 
aileaH 
outage 


8.  Brothers  and  Sisters — 

(1.)  How  many  are  living?    Two  Brothers,  about  54  and  58. 


(2.)  Are  they  all  healthy,  or  otherwise?    Healthy. 

(8.)  How  many  are  dead  ? 

Ages. 

Disease  or  other  Came  o 

One  Brother. 
One  Sister. 

23 
18 

InJlam^maUon. 
It^/lammaHon  eoMoeln 

9.  Has  any  relative,  living  or  dead,  been  affected  with 

Consumption,  or  any  Disease  of  the  Chest  ?  .     .     »r  ,  ,^  _«  » 
Or  with  Insanity? Nottoe^t 

10.  If  a  Female— 

(1.)  Have  you  had  children?    How  nuuiy,  and  wfihiii  wbi 
Yes,  11.     The  Youngest  U  T  past. 

(2.)  Have  your  conflnementsbeenfavoarable»  or  othenrlse?  i 

(8.)  Afe  you  now  pregnant?   And  if  so,  when  will  your  sa 
ment  probably  occur  ? 
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ION.— I,  the  person  whose  life  is  proposed  for  Assurance, 
le  above  Statements  are  faithful  and  true ;  and  I  undertake 
mt  of  my  having  Rupture  either  now  or  at  any  other  future 
nstantly  wear  a  properly-adjusted  Rupture  Truss.  Dated  at 
9  day  of  May  Eighteen  hundred  and  seventy-one. 

(SigTuUure)     MARY  FOSTER. 

WITNESS. 

TAMES  MOFFAT,  Medical  Officer,  M.B.C.M.** 

ther  side  of  the  form  were  a  number  of  questions 
the  state  of  health  of  the  party,  put  to  the 
cer,  the  answers  to  which  were  directed  to  be 
le  the  party  was  in  his  presence.  The  medical 
directed  to  institute  an  examination  by 
1  and  otherwise.     One  of  the  questions  was  as 

the  condition  of  the  several  cavities  and  their 
anything  be  abnormal,  however  slightly,  state  the 

Ans.  Normal. 
If    there    be    rapture,   describe  its  nature  and 
state  whether  she  wear  a  sufficient  truss. 

Ans.  " 

May  tbe  pursuers  issued  to  Mrs.  Foster  a 
Lssurance  for  £300,  which  bore  to  be  upon 
)f  tbe  declaration  of  19th  May  1871,  and 
ed  receipt  of  £15,  2s.  6d.  as  the  first  year's 

The  policy  contained  the   following  stipula- 

inything  averred  in  the  foresaid  declaration  forming 
he  assurance,  or  in  the  relative  statements,  be  un- 
tlicy  and  assurance  shall  be  void,  and  all  monies 
ct  thereof  shall  be  forfeited  to  the  Association." 

•Oefs  averred — 

mers  have  discovered,  and  it  is  the  fact,  that  at  and 
tenths  prior  to  the  date  of  the  said  declaration  and 
.  of  the  said  policy,  Mrs.  Foster  had  inguinal  hernia 
Further,  at  and  for  months  prior  to  the  said  dates  a 
swelling  on  the  groin  had  made  itself  distinctly 
and  she  was  fully  cognisant  at,  and  for  several 
*  to,  the  said  dates,  of  the  existence  of  this  tumour 
This  tumour  or  swelling  was  caused  by  the  hernia 
Oder  which  Mrs.  Foster  laboured,  and  it  would  at 
idicated  to  any  medical  man  the  presence  of  the 
Its  existence  was  not  mentioned  by  Mrs.  Foster, 
rupture  afterwards  became  worse,  and  the  medical 
lended  Mrs.  Foster  on  16th  November  endeavoured 
iction  of  the  rupture,  which  was  then  incarcerated, 
means,  but  it  was  found  that  the  rupture  could 
ily  reduced.  On  18th  November  the  said  rupture 
as  found  to  be  strangulated,  and  the  necessary 
IS  performed  on  the  same  day,  but,  nevertheless, 
in,  and  Mrs.  Foster  died  on  30th  November.  Her 
le  direct  result  of  the  rupture  from  which  she  was 
aforesaid,  at  and  prior,  as  well  as  subsequent,  to 
J71.  The  counter- statement  in  answer  is  denied, 
tence  of  the  said  rupture  was  a  fact  highly  mate- 
contract  of  assurance  entered  into  between  the 
I  Mrs.  Foster.  If  she  had  disclosed  the  existence 
3f  the  tumour  or  swelling  whereby  the  same  was 
bo  the  pursuers  or  their  medical  officer,  the  pursuers 
had  the  rupture  carefully  examined ;  and  unless  it 
to  be  reducible,  they  would  not  have  entered  into  a 
Asurance  upon  the  life  of  Mrs.  Foster  at  all ;  and 
•upture  had  proved  to  be  reducible,  they  would  not 
I  into  such  contract  until  it  had  been  reduced  and 
f  a  proper  truss.  Further,  even  in  that  case,  an 
remium  would  have  been  charged  for  the  risk, 
ogthe  statements  quoted  in  articles  1,  3,  and  4  here- 
ter  made  untrue  averments,  and  consequently  the 
assurance  paid  by  her  as  aforesaid  became  liable  to 
and  the  said  policy  of  assurance,  as  well  as  the 
her  life  bearing  to  be  thereby  effected,  become  null 

in  failing  to  diidoM  the  existence  of  the  saidtnmour 
. — ^HO.  XVI. 


or  swelling  by  which  the  said  rupture  was  manifested,  Mrs. 
Foster  withheld  or  concealed  an  important  and  matcrii^  circum- 
stance affecting  the  insurance.*' 

The  pursuers  pleaded — 

1.  The  averments  made  by  Mrs.  Foster,  as  aforesaid,  having 
been  untrue,  the  said  policy,  and  the  assurance  bearing  to  be 
thereby  effected,  had  been  and  was  null  and  void,  in  terms  of  the 
conditions  to  that  effect  contained  in  the  said  declaration  of 
19th  May  1871,  and  in  the  policy  itsell  2.  At  all  events,  the 
said  policy  was  reducible,  and  ought  to  be  reduced,  in  respect  that 
in  making  the  said  statements  Mrs.  Foster  made  misrepresen- 
tations, and  concealed  facts  highly  material  to  the  contract  of 
assurance  upon  her  life. 

The  Lord  Ordinary  (Qifford)  allowed  a  proof  before 
further  answer,  to  be  led  before  himself. 

Tbe  defenders  reclaimed. 

After  some  discussion  on  the  relevancy  of  the  pursuers' 
averments,  the  Court  appointed  a  proof  before  answer  to 
be  taken  before  Lord  Deas. 

It  was  proved  that  Mrs.  Foster  was  a  very  active 
healthy  person,  and  herself  took  charge  of  a  large  dairy 
farm.  She  never  complained  of  any  ailment,  and  went 
about  her  work  as  usual  till  the  15th  November  1871, 
when  she  was  attacked  with  severe  vomiting  and  headache. 
The  very  day  before  she  had  succeeded  in  getting  a  very 
heavy  cheese  out  of  the  cheese  press,  which  other  persons 
who  were  working  with  her  could  not  do. 

Dr.  James  Nicol  Cox  was  called  in  to  see  her  on  the  15th 
November,  and  found  hei  suffering  from  gastric  derange- 
ment, and  treated  for  that.  It  was  not  till  the  next  day 
that  she  informed  him  of  the  lump  in  the  groin,  which  she 
said  had  increased  in  size  during  the  night.  In  answer 
to  his  inquiry  she  said  that  the  lump  had  been  about  the 
size  of  a  walnut  for  about  a  year.  I)r.  Cox  called  in  Dr. 
Shand  of  Kirkcudbright,  and  after  consultation  they  agreed 
that  an  operation  would  give  Mrs.  Foster  the  best  chance, 
which  was  accordingly  performed  by  Dr.  Shand  on  18th 
November,  in  the  presence  of  Dr.  Cox  and  two  other 
doctors.  Notwithstanding  the  operation,  gangrene  set  in, 
and  Mrs.  Foster  died  on  30th  November.  The  doctors 
were  agreed  from  the  appearance  presented  that  the  rup- 
ture must  have  been  of  some  standing,  at  least  six  months. 
They  were  also  agreed  that  rupture  may  often  exist  with- 
out causing  pain,  and  that  it  is  no  uncommon  thing  for 
the  person  to  be  wholly  unaware  of  its  nature. 

Dr.  Patrick  Heron  Watson,  who  was  examined  for  the 
defenders,  corroborated  the  evidence  of  the  other  medical 
men  on  the  latter  point 

Dr.  Moffat  described  what  passed  on  19th  May  1871. 

*'  Cro88, — ^Mrs.  Foster  was  with  me  for  at  least  half  an  hour,  if 
not  longer.  I  made  the  examination  myself.  I  caused  her  to 
open  up  her  dress  so  far  as  to  allow  me  to  examine  her  heart 
and  lungs  carefully,  and  I  did  that  both  by  auscultation  and 
percussion.  I  made  no  further  examination  ;  I  think  I  placed 
my  hand  on  the  abdomen  abuve  the  clothes.  Q.  Did  you  make 
any  examination  of  her  further  than  to  ascertain  the  condition 
of  her  lungs  and  her  heart  ? — A.  Nothing  further.  Q,  Why  ? 
— A.  Because,  with  reference  to  the  other  diseases  mentioned  in 
question  6th,  she  had  answered  distinctly  that  she  had  not  these 
diseases  ;  she  stated  that  she  had  not  rupture,  and  therefore  I 
did  not  proceed  to  ascertain  by  examination  whether  she  had 
anything  of  the  kind  or  not ;  that  is  to  say,  I  did  not  undress 
her  ;  I  took  her  own  word  for  it.  Q.  In  carrying  through  the 
directions  given  to  you  as  medical  officer  of  the  company,  did 
you  do  nothing  more  than  examine  into  the  state  of  her  heart 
and  lungs? — A,  In  conjunction  with  her  own  statements;  I 
made  the  examination  I  thought  necessary,  in  addition  to  the 
statements  she  made.  .  .  . 

"  Q.  When  she  came  to  yon,  yon  had  the  paper  which  she 
signed?— .i.  I  had.    Q,  It  contained  a  number  of  qnestionaT 
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— A .  Tec  Q.  Did  yoa  pnt  these  qnettioiis  to  her  in  fucceamon, 
M  they  stand  in  the  paper  ? — A.  I  pat  them  to  her  one  hy  one, 
having  previously  caused  her  to  read  over  the  paper ;  I  then 
read  them  one  by  one,  and  wrote  down  the  answers  to  her  dic- 
tation. I  wish  to  expbkin  that  I  said  to  her,  '  There  are  a 
number  of  questions  here  which  yon  are  required  to  answer,' 
and  I  caused  her  to  read  over  the  questions  one  by  one ;  after 
•he  had  done  that,  I  took  the  paper  and  the  pen,  and  told  her 
that  I  would  either  write  down  the  answers  as  she  dictated 
thenif  or  that  she  might  write  them.  I  then  asked  her  the 
questions  one  by  one,  and  wrote  down  her  answers  as  she  gave 
l^em  to  me.  After  going  over  the  paper,  I  said,  '  There  is  a 
declaration  at  the  foot  which  you  have  to  siiii^,  but  before  you 
sign  it  you  had  better  read  over  the  questions  and  answers 
again,'  which  she  did.  She  then  signed  the  declaration,  and  I 
added  my  name  as  a  witness.  I  gave  her  the  paper  into  her 
hand  that  she  might  read  over  the  questions.  A^r  she  had 
done  so,  I  got  it  back  from  her.  I  then  read  aloud  to  her  the 
first  question,  and  wrote  down  her  answer.  I  then  put  the 
•econd  question  to  her,  and  wrote  down  her  answer  to  it ;  and 
so  on  to  the  end.  Q.  Did  you  do  anything  except  read  over 
each  question,  and  take  down  the  answer?—^.  With  reference 
to  the  6th  question,  I  have  an  impression  that  I  said  there  were 
a  number  of  diseases  specified  in  it,  and  that  I  said,  '  You 
know  all  these  diseases,'  but  I  cannot  swear  that  I  did  so.  I 
read  the  6th  question  slowly  from  beginning  to  end  as  I  had  done 
the  others,  and  then  I  wrote  down  her  answer  to  it.  Q.  Did 
you  explain  to  her,  in  any  way,  any  of  the  diseases  that  are 
mentioned  in  that  question  ? — A,  I  did  not,  so  far  as  I  recollect. 
Q.  Did  you  a^k  any  particulars  with  reference  to  any  of  the 
diseases  mentioned  in  that  question  ? — A,  No,  not  so  far  as  I 
remember.  Q.  Did  you  ask  whether  she  had  any  swelling  or 
anything  else  to  indicate  the  presence  of  rupture? — A,  I  did 
not.  .  .  . 

"  I  r^ad  the  6th  question  over  to  her  as  one  question,  and  took 
down  her  general  answer  '  No,*  to  the  whole  of  it.  I  did  not 
explain  to  her  the  particular  nature  of  any  of  .the  diseases  men- 
tioned in  it.  I  did  not  ask  her  as  to  rupture,  or  any  of  the 
other  diseases  mentioned  in  it,  separately.  One  of  the  direc- 
tions given  by  the  Insurance  Ck>mpany  to  medical  men  is  to 
describe  the  conditions  of  the  several  cavities  and  their  viscera. 
I  examined  her  heart  and  lungs, — ^the  cavity  of  the  thorax  only ; 
and  looking  at  her  general  appearance,  I  concluded  that  the 
abdominal  organs  were  healthy." 

Argued  for  the  pursuers — 

The  word  "  untrue "  meant  disconform  to  fact,  not  morally 
false.  It  was  a  condition  of  the  policy  that  Mrs.  Foster  had 
not  rupture.  In  this  point  of  view  it  was  of  no  importance 
whether  she  knew  that  she  had  rupture  or  not.  If  Insiirance 
Companies  were  obliged  to  prove  fraud  on  the  part  of  the  in- 
sured, they  would  be  placed  in  a  most  disadvantageous  position. 
It  was  notoriously  difficult  to  prove  knowledge  on  the  part  of 
any  one,  and  this  difficulty  was  much  increased  when  the  per- 
son was  dead.  There  was  here  a  swelling  which  might  have 
indicated  a  dangerous  disease.  The  fact  of  the  swelling  was 
known  to  Mrs.  Foster,  and  whether  it  was  thought  material  or 
not,  it  ought  to  have  been  disclosed.  If  a  fact  be  material  it 
is  not  essential  that  its  materiality  should  have  been  known  to 
the  insured. 

Argued  for  the  defenders — 

It  was  not  disputed  that  the  Company  could  competently 
make  a  contract  on  the  basis  of  the  insured  not  having  rupture. 
The  question  was,  whether  that  was  the  contract  here  ?  The 
policy  was  a  document  formed  by  the  company,  and  its  terms 
must  therefore  be  constmed  strictly  against  them.  The  ques- 
tion was,  what  construction  a  non-professional  person  would  put 
npon  the  words  of  the  contract — (C.  J.  Cockbum  in  Fowkes  v. 
Manchester  and  London  Life  Insurance  Company,  32  L.  J., 
Q.  B.  167).  From  the  nature  of  the  questions,  an  unprofessional 
person  would  certainly  not  infer  that  the  answers  imported  an 
absolute  warranty.  The  natural  inference  of  such  a  person 
would  be  that  if  he  answered  the  questions  truly  to  his  know- 
ledge, he  would  be  doing  all  that  was  expected  of  him.  As  re- 
~  I  the  failure  to  disclose  the  existence  of  the  swelling,  it  was 
1  thai  the  iniured  was  bound  to  disdoae  what  a  reason- 


able man  would  consider  himself  bound  to  diad 
the  doctors  were  agreed  that  a  person  might  have 
out  suspecting  it.  And  it  was  clear  from  the  pr 
Foster  had  no  idea  of  her  disease. 

Authorities  cited : — 

Duckett  r.  Williams,  2  Crompton  and  M 
Anderson  v.  Fitzgerald,  June  1853,  4  Clark  4 
9.  Manchester  and  London  Life  Insurance  Compa 
1863,  32  L.  J.,  Q.  K,  153 ;  Cazenove  v.  British  Eqa 
ance  Company,  6th  March  1859,  28  L.  J.,  C.  P.,  25 
V.  Desborough,  8  Bam.  and  Cres.  586 ;  Hatchison  v. 
Insurance  Comiumy,  21st  February  1845,  ante,  voL 
M'Laws  r.  United  Kingdom  Temperance  and  Genei 
Institution,  16th  February  1861,  anU,  voL  xxxiiL 
William  Forbes  and  Company  v.  Edinburgh  lii 
Company,  9th  March  1832,  ante,  voL  iv.  p.  385. 

At  advising — 

Lord  PRESiDEyr. — In  the  month  of  May  18] 
deceased  Mrs.  Mary  Foster  made  to  the  pursuers  a 
an  insurance  of  £300  on  her  own  life,  which  was  aco 
policy  of  insurance  was  completed  accordingly.  On 
November  following  the  insured  died  of  inguinal  hei 
ture. 

The  pursuers  in  this  action  contend  that  the  pel 
and  the  premiums  forfeited  because  the  insured  had 
the  time  of  effecting  the  insurance,  and  because  in  t 
tion  and  relative  papers  which  form  the  contrsc 
the  x>arties,  she  warranted  that  she  had  not  then  and 
rupture. 

A  second  ground  of  action  on  which  the  pursuen  si 
the  policy  declared  void  is,  that  the  insur^  conceals 
to  diisclose  a  fact  material  to  the  risk. 

The  evidence  shows  that  Mrs.  Foster  had  at  the  < 
policy  and  of  the  proposal  a  swelling  in  her  groin,  o 
size,  which  to  a  medical  man  would  or  might  have  ini 
existence  of  rupture,  but  it  gave  her  no  pain  or  unt 
any  kind,  and  she  attached  no  importance  to  it  wlu 
never  thought  of  it  as  a  circumstance  requiring  ha 
to  medical  advice,  till  the  month  of  November,  wh 
sequence  of  some  unusual  exertion  the  swelling  incr 
denly  in  size,  and  was  found  on  examination  to  be  o 
character,  and  ultimately  proved  fatal  It  ia  also  esb 
the  medical  evidence,  that  a  rupture  in  the  incipient 
veloped  condition  in  which  this  was  at  the  date  of  th 
very  generally  escapes  the  observation  of  the  perse 
and  raises  no  suspicion  in  the  mind  of  any  one  not  f 
medical  skill,  that  it  indicates  anything  more  serioi 
temporary  swelling  of  a  gland.  Indeed  it  has  been  tli 
of  the  argument  throughout  that  Mrs.  Foster  had  no 
or  suspicion  that  she  was  affected  by  any  malady,  a 
herself  to  be  in  perfect  health. 

The  first  question,  therefore,  for  the  decision  of  tl 
whether  it  was  a  condition  of  the  contract  between  1 
that  Mrs.  Foster  warranted  herself  free  from  rupton 

We  have  heard  a  great  deal  of  argrument  on  the 
and  on  the  principles  of  law  applicable  to  auch  quest 
however  are  very  well  settled  and  ascertained  both  i 
and  England.  The  only  real  difficulty  regards  the  o 
of  this  particular  contract,  and  the  question  is,  whet 
terms  of  that  contract  there  was  a  warranty  that  t 
was  free  from  rupture,  or  whether  her  assertion  on  1 
amounts  to  no  more  than  an  assurance  that,  so  far  a 
or  had  any  reason  to  believe,  she  was  not  affeetc 
disease. 

In  the  policy  there  is  a  proviso,  "  that  if  anything 
the  declaration  forming  the  basis  of  the  assurance  w 
lative  documents  be  untrue,  this  policy  and  assuran 
void,"  etc 

The  declaration  thus  referred  to  is  appended  to  thi 
and  in  it  the  insured  declares  **  that  I  am  at  presei 
health,  not  being  afflicted  with  any  disorder  external  c 
that  the  preceding  statements  are  true,  and  that  I 
withheld  or  concealed  any  important  circumstance ; 
agrees  that  the  declaration  so  made  shall  be  the  hi 
contract,  and  that  "  if  any  untrue  avenaent  be  inade 
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'ers  to  questions  by  the  Society's  medical  officer  in 

>  the  proposal,"  the  policy  shall  be  yoid,  etc. 
alleged  by  the  pursuers  that  there  is  any  untrue 

I  the  words  of  the  declaration  itself.  They  admit 
''oster  was  within  the  fair  meaning  of  the  words  *'  in 
, "  and  not  **  afflicted  with  any  disorder  internal  or 
Neither  could  it  be  maintained  that  there  is  any 
the  answers  to  the  questions  in  the  proposal,  called 
iration  **the  preceding  statements."  But  the  un- 
1  to  be  contained  in  one  of  the  answers  to  the  ques- 
o  the  insured  by  the  Society's  medical  officer.  It 
cessary,  therefore,  to  examine  carefully  not  only  the 
inswer  relied  on  by  the  pursuers,  but  the  whole 
lich  it  occurs,  and  the  nature  of  that  document,  and 
to  the  other  documents  forming  the  contract  of  in- 

r  in  which  these  questions  are  contained  is  sent  by 
ice  Company  to  their  medical  officer,  and  contains 
nations  to  be  put  to  the  insured  printed,  with  spaces 
rers  to  be  inserted  in  writing.     Then  follows  a  de- 

>  be  signed  by  the  insured,  in  the  following  terms  : — 
ion  whose  life  is  proposed  for  insurance,  declare  that 
batements  axe  faithful  and  true,  and  I  undertake  that 
^  of  my  having  rupture,  either  now  or  at  any  other 
,  I  will  constantly  wear  a  properly  adjusted  rupture 
le  next  part  of  the  paper  consists  of  questions  to  be 
y  the  medical  officer,  and  among  these  occurs  the 
-**  6.  Describe  the  condition  of  the  several  cavities 
scera.  If  anything  be  abnormal,  however  slightly, 
-ticulars. "  "  If  there  be  rupture,  describe  its  nature 
1,  and  state  whether  he  wears  a  sufficient  truss. " 
every  other  respect  perfectly  free  from  disease?" 
e  is  appended  the  opinion  of  the  medical  officer  and 
te  that  the  questions  addressed  to  him  have  been 
answered  to  the  best  of  my  knowledge  and  judg- 

second,  third,  and  tenth  of  the  questions  put  by 
officer  to  the  insured  relate  to  matters  of  fact  neces- 
n  the  knowledge  of  the  assured,  and  an  untrue 
ay  of  these  would  amount  to  wilful  falsehood.  The 
d  9th  questions  demand  particulars  of  the  history 
>f  the  parents,  brothers,  and  sisters,  and  other  rela- 
insured,  some  of  which  may,  and  probably  will  be, 
personal  knowledge  of  the  insured,  but  others  can  be 
,m  only  by  hsarsay  or  surmise.  Some  of  these  ques- 
ingly  are  answered  by  Mrs.  Foster  with  qualifica- 
omy  knowledge,"  "  as  far  as  I  recollect,"  "  notexactly 
e."  The  remaining  three  questions  are  concerned 
ii  the  health  of  the  insured  herself,  and  must  be 
construed  together.  These  questions,  with  the 
;n  by  Mrs.  Foster,  stand  as  follows : — **  4.  Are  you 
o«7»o/>m>o»  in  perfect  health?"  "Yes."  "6.  What 
i  medical  advice  have  you  had  ?  "  "  Never  had 
I,  except  those  diseases  common  to  childhood,  such 
etc.,  and  never  had  medical  attendance  except 
confinements."  '*6.  Have  you  had  rheumatism, 
re,  fits,  asthma,  spitting  of  blood,  disease  of  the 
ihe  brain,  or  liver,  or  any  afifection  of  the  kidneys  or 
ns?"     "No." 

le  last  negative  answer, — ^taken  in  connexion  with 
ion  appended  to  the  proposal,  which  provides  that 
rue  averment  be  made  therein  or  in  the  answers  to 
B  by  the  Society's  medical  officer,"  the  policy  shall 
at  the  pursuers  rely  as  a  warranty  that  Mrs.  Foster 
m  rupture. 

ion  turns  very  much  on  the  construction  to  be  given 
"  untrue  "  in  the  declaration,  and  it  is  beyond  dis- 
le  primary  and  usual  signi6cation  of  the  word  is 

>  fact"  and  not  "  knowingly  false."  It  is  equally 
er,  that  the  word  is  susceptible  of  the  latter  mean- 
lust  always  depend  on  the  context  and  the  nature 
ict  which  of  the  two  was  the  meaning  intended  by 
ing  parties. 

ns  of  this  desoription  a  distinction  must  be  observed 
urance  efTected  by  a  person  on  his  own  life  and 
acted  by  a  person  on  the  life  of  another.  Examples 
ooear  in  tiie  oamm  of  Sir  Wm.  Forbes  and  Ck>.  v. 


The  Edinburgh  Life  Assurance  Company,  10  S.  457,  and  Duckett 
r.  Williams,  2  Cr.  and  M.,  348.  In  such  cases  it  is  held,  on 
obvious  principles  of  equity,  that  where  one  states  as  matter  of 
fact  that  which  is  not  within  his  own  knowledge,  with  a  view  to 
induce  another  to  enter  into  a  contract,  he  does  so  at  hie  own 
peril.  He  is  under  no  obligation  or  necessity  to  do  so ;  and  if 
he  does  not  possess  positive  evidence  of  the  fact  he  should 
qualify  his  statement,  as  being  to  the  best  of  his  belief.  But  if 
he  states  it  without  qualification,  he  is  justly  held  to  warrant 
the  statement  as  consistent  with  fact.  On  the  other  hand,  a 
person  making  a  statement  regarding  his  own  health  must  be 
assumed  generally  to  be  speaking  according  to  his  own  personal 
knowledge,  and  there  are  many  facts  regarding  his  health  of 
which  he  cannot  be  ignorant*  a  misstatement  of  which  would  of 
course  be  fraudulent.  But  there  may  be  many  other  facts, 
materially  affecting  his  state  of  health  and  prospect  of  longevity, 
of  which  a  person  without  medical  skill  or  medical  advice  can 
know  nothing.  No  doubt  a  contract  of  insurance  may  be  so 
expressed  as  to  make  freedom  from  certain  specified  diseases, 
however  latent,  matter  of  warranty,  but  the  contract  will  not 
so  readily  bear  that  construction  in  the  case  of  a  person  insur* 
ing  his  own  life,  and  making  statements  as  to  his  own  health, 
as  in  the  case  of  one  who  ma^es  such  statements  respecting  the 
health  of  another  for  the  purpose  of  obtaining  a  policy  of  insur- 
ance upon  the  life  of  that  other  person.  The  latter  has  no 
personid  knowledge  of  that  of  which  he  is  speaking,  and  there- 
fore speaks  from  information  and  evidence  in  his  possession, 
not  accessible  to  the  other  party,  on  which  of  course  he  relies 
implicitly  when  he  states  unqualifiedly  what  is  its  result  and 
import  The  former  has  much  personal  knowledge,  and  may 
be  fairly  presumed  to  speak  from  that  personal  knowledge 
only. 

In  connexion  with  this  distinction  it  is  further  to  be  kept  in 
mind,  that  such  contracts  fall  to  be  construed  strictly  contra 
proferentem.  This  rule,  founded  on  plain  justice,  is  quite  settled 
in  practice.  Insurance  Companies  have  the  framing  of  their 
contracts  in  their  own  hands.  They  may  make  such  conditions  as 
they  please,  but  they  are  bound  so  to  express  them  as  to  leave 
no  room  for  ambiguity.  They  must  be  construed  as  Chief- 
Justice  Cockbum  said  in  Fowkes  v.  The  Manchester,  etc..  As- 
surance Association  (32  L.  J.,  Q.  B.  157,)  "in  the  sense  in  which 
the  agreement  would  be  understood  by  a  layman  who  was 
about  to  enter  upon  an  insurance  transaction." 

Keeping  in  view  then  that  Mrs.  Foster  was  asked  to  make, 
and  was,  on  the  request  of  the  pursuers,  making  a  statement 
regarding  her  own  health,  and  that  if  her  answer  was  to  be  of 
the  nature  of  a  warranty,  the  pursuers  were  bound  to  make  this 
plain  to  her,— could  she  be  expected  to  understand  that  when 
she  answered  the  sixth  question  of  the  medical  officer  in  the 
negative,  and  signed  her  name  to  a  declaration  that  her  answers 
to  all  the  questiqns  were  "  faithful  and  true,"  she  was  giving  a 
warranty  to  the  pursuers  that  there  were  not  about  her  any 
symptoms,  however  latent  and  unobservable,  of  any  one  of  the 
fifty  or  more  diseases  embraced  in  that  very  comprehensive 
question  ? 

Of  the  three  questions  regarding  her  personal  health,  the  first 
makes  a  special  appeal  to  her  own  knowledge  and  feelings : 
"Are  you,  in  your  own  opinion,  in  perfect  health?"  The 
second,  in  like  manner,  obviously  is  an  appeal  to  her  personal 
knowledge  ;  and  when  the  third  and  very  comprehensive  ques- 
tion is  put,  it  would  be  most  natural  that  she.  should  suppose 
she  was  again  expected  to  answer  merely  according  to  her  own 
experience  and  belief.  This  construction  receives  much  aid  from 
the  manner  in  which  the  question  was  actually  put  by  the 
medical  officer.  He  states,  in  his  evidence,  that  he  read  over 
the  sixth  question  to  Mrs.  Foster  as  one  question,  and  took  her 
one  general  answer  "  No  "  to  the  whole  question,  that  he  did 
not  explain  to  her  the  nature  of  any  of  the  diseases  compre- 
hended in  the  question,  and  did  not  ask  her  separately  whether 
she  had  rupture  or  any  other  of  the  diseases. 

It  appears  to  me  that  if  the  pursuers  desire  to  have  a  warranty 
of  the  absence  of  all  the  diseases  comprehended  in  the  sixth 
question,  this  should  be  made  matter  of  very  distinct  provision 
in  the  contract,  and  not  to  be  left  to  be  spelt  out  of  an  answer 
to  a  question,  which  the  insured  may  very  fairly  suppose  to  be 
intended  only  to  elicit  facts  and  information  within  the  know- 
ledge of  the  person  to  whom  it  is  addressed.    The  insured  is 
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almost  inevitably  thrown  off  his  guard  by  the  terms  in  which 
the  preceding  fourth  question  is  put,  and  by  the  subject-matter 
as  well  as  the  terms  of  many  of  the  other  questions  in  the  same 
paper ;  and  when  he  is  asked  to  attest  that  the  answers  he  has 
given  are  *'  faithful  and  true,"  how  can  he  suppose  that  this 
means  anything  more  than  that  they  are  honestly  given,  and  true 
according  to  his  knowledge  and  belief  ?  It  would  never  enter 
into  the  mind  of  a  person  of  mere  ordinary  intelligence, 
being  neither  a  medical  man  nor  a  Uwyer,  nor  a  director  of  an  In- 
surance Company,  that  he  was  asked  to  warrant  that  his  father 
died  at  the  age  of  60,  and  not  at  59  or  61,  or  that  his  mother,  as 
in  this  case,  died  of  old  age,  at  99,  and  not  of  a  fracture  of  the 
aknll,  at  98.  And  yet  it  is  very  difficult  to  see  how  one  portion 
of  the  answers  to  this  catechism  (where  there  are  no  qualifying 
words  either  in  the  question  or  in  the  answer)  is  to  im|>ort  a 
warranty,  and  another  is  not.  The  very  fact  that  Mrs.  Foster 
was  allowed  to  give  qualified  answers  to  some  of  the  questions 
was  also  calculated  to  mislead  her  as  to  the  object  and  effect  of 
the  others. 

Indeed,  it  seems  hardly  probable  that  these  answers  were  in- 
tended by  the  pursuers  themselves  to  import  a  warranty.  They 
instruct  their  medical  officer  to  report  sjiecially  as  to  the  condi- 
tion of  the  several  cavities  and  their  viscera,  and  if  he  makes 
such  an  examination  as  is  necessary  to  enable  him  so  to  rei>ort, 
he  will  not  fail  te  discover  all  the  symptons  which  by  possibility 
could  become  known  to  the  insured,  and  probably  a  great  many 
more.  It  is  of  no  importance  that  Dr.  Moffat  in  this  case  con- 
fined his  examination  to  the  thorax,  and  neglecte<l  to  examine 
the  abdomen  and  the  pelvis,  and  in  consequence  did  not  discover 
the  swelling  which  would  or  might  have  indicated  to  him  in- 
cipient hernia.  But  it  is  of  importance  to  see  that  the  Insur- 
ance Association  are  anxious  to  use  every  means  to  detect  the 
presence  of  any  of  those  serious  diseases,  against  which,  at  the 
■ame  time,  they  say  they  have  got  a  warranty. 

In  construing  the  word  "  untrue "  in  the  declaration  it  is 
further  to  be  observed  that,  unless  it  imports  a  warranty  of  the 
facts  stated  in  the  answers  to  the  questions  of  the  medical  officer, 
it  does  not  import  a  warranty  at  all,  because  every  other  state- 
ment that  the  insured  is  called  upon  to  make  regards  facts  within 
her  own  knowledge.  But  even  in  the  answers  to  the  medical 
officer*8  questions,  the  great  majority  of  them  either  regard 
matters  within  her  personal  knowledge,  or  are  expressly  appeals 
to  her  own  opinion  and  belief,  or  are  allowed  to  be  answered 
with  such  qualifications  as  "  not  to  my  knowledge  ;"  so  that  so 
far  from  this  supposed  warranty  standing  out  prominently  as  it 
ought  to  do  on  the  face  of  the  contract,  it  is  hidden  away  in  a 
mere  comer  of  the  transaction  in  such  a  way  as  not  only  not  to 
challenge  observation,  but  most  probably  to  escape  notice. 

For  these  reasons  I  cannot  consent  to  enforce  a  warranty 
which,  though  it  may  be  within  the  literal  meaning  of  the 
-words,  is  yet  so  expressed  as  not  to  be  fitted  to  convey  to  the 
mind  of  any  person  of  ordinary  intelligence  contracting  with  the 
Insurance  Association  the  information  that  he  is  by  subscribing 
the  contract  binding  himself  in  such  a  warranty. 

The  second  ground  of  action,  viz.,  that  the  insured  concealed, 
or  failed  to  disclose,  a  fact  material  to  the  risk,  rests  on  the  same 
evidence  as  the  allegation  of  breach  of  warranty.  The  only  fact 
concealed  or  undisclosed  was  the  existence  of  the  swelling  in  the 
groin. 

Concealment  or  non-disclosure  of  material  facts  by  a  person 
entering  into  a  contract  is,  generally  speaking,  either  fraudulent 
or  innocent,  and  in  the  case  of  most  contracts  where  parties  are 
dealing  at  arm*s  length,  that  which  is  not  fraudulent  is  innocent, 
But  contracts  of  insurance  are  in  this,  among  other  particulars, 
exceptional,  that  they  require  on  both  sides  uberrima  fides. 
Hence,  without  any  fraudulent  intent,  and  even  in  boiiajide,  the 
insured  may  fail  in  the  duty  of  disclosure.  His  duty  is  carefully 
and  diligently  to  review  all  the  facts  known  to  himself  bearing 
on  the  risk  proposed  to  the  insurers,  and  to  state  every  circum- 
stance which  any  reasonable  man  might  suppose  could  in  any 
way  influence  the  insurers  in  considering  and  deciding  whether 
they  will  enter  into  the  contract.  Any  negligence  or  want  of 
fair  consideration  for  the  interests  of  the  insurers  on  the  part  of 
the  insured  lea<ling  to  the  non-disclosure  of  material  fact,  though 
there  be  no  dishonesty,  may  therefore  constitute  a  failure  in  the 
duty  of  disclosure  which  will  lead  to  the  voidance  of  the  contract. 
The  fact  undiscloMd  may  not  have  appeared  to  the  insured  at 


the  time  to  be  material,  and  yet  if  it  tam  oat  to  be  miiaid, 
and  in  the  opinion  of  a  jury  was  a  fact  that  a  reasonable  ud 
cautious  man  proposing  insurance  would  think  material  ad 
pr)|)er  to  be  disclosed,  its  non-diaclosure  will  constitiitfi  mk 
negligence  on  the  part  of  the  insured  as  to  void  the  contract 

The  only  question  therefore  is,  whether  the  existence  dit 
swelling  in  Mrs.  Faster*s  groin  was  such  a  fact ;  and  )k 
question  in  the  present  case  we  are  to  decide  as  jnrymen.  ]^ 
opinion  is,  upon  a  consideration  of  the  whole  circnmnrtaiwi  ■ 
disclosed  in  the  evidence,  that  the  swelling  which  is  prored  k 
tiave  existed  at  the  date  of  the  contract  of  insurance  has  notka 
shown  to  be  such  a  fact  as  a  reasonable  and  caatiou  yam, 
unskilled  in  medical  science,  and  with  no  special  knowledfitf 
the  law  and  practice  of  insurance,  would  believe  to  be  of  if 
materiality  or  in  any  way  calculated  to  influence  the  isi 
in  considering  and  deciding  on  the  risk. 

The  result  of  my  opinion  is,  that  m'ae  defended  ooght  ii  k  j 
assoilzied  from  the  conclusions  of  irje  summons. 


Lord  Deas. — In  this  case,  the  p  arsners.  The  Lifeianotii 
of  Scotland,  seek  to  reduce  a  polie/  of  assurance,  on  tkSk^^ 
the  late  Mrs.  Foster,  on  two  groun  is,  which  I  shall  tab  hi 
to  consider  in  the  reverse  order  in  which  they  were  aigNttj 
the  bar  : — 1st,  Negligence  ;  2d,  Breach  of  Warranty. 

The  alleged  negligence  on  the  part  of  Mrs.  Foster 
her  not  having  disclosed  that  she  had  a  swelling  on 
which,  if  mentioned  to  and  examined  by  a  medical  n 
have  enabled  him  to  know  that  she  had  rupture^  Mm^i 
herself  did  not  suspect  anything  of  the  kind. 

The  alleged  breach  of  warranty  rests  upon  the  faet  Mi 
had  rupture  at  the  date  of  the  assurance  contract,  wkM^i 
the  question  whether  she  had  had  rupture,  or  varic 
fied  diseases,  her  answer  was  **  Xo. 

Considering  that  for  the  last  10  or  12  yeaii,liiBi* 
ance  policies  are  understood  to  have  been  effected,  iattiiUl 
Kingiiom,  to  the  estimated  amount  of  from  20  to  30  wSSmi 
money  in  each  year,  it  would  be  difficult  to  OYtr-triialBU 
interest  and  importance  attaching  to  a  case  like  the  pnM 
which  the  truthfulness  and  good  faith  of  the  party  iavd 
altogether  undoubted.     The  circumstances  are  these  ."^ 

Mrs.  Foster  was  the  widow  of  an  innkeeper  and  bami 
Gatehouse-of -Fleet.     After  her  husband's  death  abe  cm  ' 
to  carry  on  a  considerable  dairy  farm  for  the  benefit  i( 
and  her  children.     It  is  reasonable  to  suppose,  therefore,! 
life  was  of  some  value  to  her  family,  the  youngest  beii| 
7  years  of  age.     On  the  19th  May  1871,— being  tka' 
52d  year, — Mrs.  Foster  made  a  proposal  to  the  pameni 
their  local  agent,  for  an  assurance  on  her  life  to  the  u 
£300.     It  is  stated  in  the  record  that  the  assurance  mii 
for  on  the  urgent  solicitation  of  the  local  agent,  who 
acquainted  with  her.     Whether  this  was  so  or  sot  hai  Bill 
ascertained,  but  supposing  it  to  have  been  sc,  the  ifi' 
nothing  more  than  the  duty,  which  all  assurance  a 
inculcate  upon  their  agents,  to  procure  for  them  illthi 
they  can, — and,  in  this  case,  the  agent  has  the  ipinioB 
to  of  the  pursuers*  local  medical  officer,  who  certified  tM- 
Foster's  life  was  "  a  very  eligible  life  for  assurance." 

The  pursuers'  printed  form  of  proftosal  for  assaraaee^ 
to  Mrs.  Foster,  contained  a  variety  of  questions  with  U 
the  answers  in  the  usual  way,  all  of  which  questiona,  it 
disputed,  Mrs.  Foster  answered  quite  correctly.    Xoosifl 
questions  related  to  her  health,  past  or  present.    Thei, 
upon  that  subject  were  all  contained  in  a  separate  aMm 
nished  by  the  pursuers  to  their  local  medical  officer  to  I' 
by  him  to  the  applicant,  and  the  answers  taken  down  aad  . 
in  his  presence — a  printed  direction  to  him  being  pnAn^' 
**no  tliird  person  should  be  present"     I  cannot  aay  tUl 
appears  to  me  to  be  so  satisfactory  a  mode  of  intau  i  ugatioi 
embodiment  of  these  questions  in  the  proi>osaI  itself,  vf 
party  has  an  opportunity  of  considering  deliberately,sad 
reminded  by  others  of  circumstances  which  he  or  she 
forgotten,  and  advised  as  to  what  might  otherwise  be 
stood.     Be  this  as  it  may,  however,  the  answeit  to  th* 
officer  were  prospectively  made  part  of  the  contncti 
declaration  appended  to  the  proposal*  which  bon  that  "^ 
present  in  good  health,  not  being  afflicted  with  say 
external  or  intemsl ;  that  the  preoedii^  rtatsmiiti  fl* 
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I  have  not  withheld  or  concealed  any  important 
ice.  And  I  do  hereby  agree  that  this  Declaration  shall 
is  of  the  contract  between  me  and  the  Life  Association 
I ;  and  that,  if  any  untrue  averment  be  made  therein, 
nswer  to  questions  by  the  Society*s  medical  officer  in 
^o  this  proposal,  all  sums  paid  on  account  of  the 
shall  be  forfeited,  and  the  assurance  shall  be  null  and 

iety's  medical  officer.  Dr.  Moffat,  explains  in  his  evi- 
;  he  read  over  to  Mrs.  Foster  the  questions  in  the 
hedule  thus  referred  to,  seriatim,  in  their  order,  and 
t>te  down  her  answers,  after  which  he  caused  her  to 
I  over,  and  then  she  signed  the  declaration  at  the 
?reof,  which  was  in  these  terms  :  *'  I,  the  person  whose 
»osed  for  assurance,  declnre  that  the  above  statements 
1  an^  true,  and  I  undertake  that,  in  the  event  of  my 
jture,  either  now  or  at  any  other  future  time,  I  will 
f  wear  a  properly  adjusted  rupture  truss/* 
»tions  and  answers  with  which  we  are  more  imme- 
icemed,  contained  in  this  schedule,  are  the  4th,  5th, 
•hich  are  in  these  terms  :  Quest.  4th.  **  Are  you  now,  in 
>pinion,  in  perfect  health  ?  " — Afis,  "  Yes."  Upon  the 
this  question,  I  may  observe,  in  passing,  that  its  entire 
is  not  impugned.  Quest.  5th.  **  What  ailments,  and 
vice  have  you  had,  trivial  or  otherwise  ?"  "  Names  of 
Ivisers  ?" — Ans.  "Never  had  any  ailments,  except  the 
mmon  to  childhood,  such  as  measles,  etc.,  and  never 
d  attendance  except  during  my  confinements."  Upon 
r  I  may  observe  that  its  accuracy  likewise  is  not  im- 
iless  indeed  the  swelling  to  be  afterwards  adverted  to 
ed  an  ailment.  There  is  a  notandum  xupon  this  query 
^  that  '*  the  names  of  medical  attendants  at  confine- 
dd  be  stated  ;"  but  the  medical  officer  either  did  not 
lames,  or  did  not  take  them  down.  Quest.  6th.  "  Have 
dieumatism,  gout,  rupture,  fits,  asthma,  spitting  of 
Me  of  the  chest,  or  of  the  brain  or  liver,  or  any  affec- 
kidneys  or  urinary  organs?  " — Ans.  "  No."     It  isupon 

to  this  6th  question,  coupled  with  the  terms  of  the 
B  already  quoted,  and  of  the  declaration  in  the  policy 
;  the  present  action  to  reduce  the  policy  is  foimded. 
ation  in  the  policy  bears,  "  It  is  also  expressly  pro- 

if  anything  averred  in  the  foresaid  declaration, 
e  basis  of  the  assurance,  or  in  the  relative  statements, 

this  policy  and  assurance  shall  be  void,  and  all 
aid  in  respect  thereof  shall  be  forfeited  to  the 
I." 

ical  officer  admits,  what,  indeed,  the  form  of  query 
e  answer  as  taken  down  would  presume,  that  he  read 
query  to  Mrs.  Foster,  and  took  her  answer  to  it,  in 
'e,  as  one  general  query,  although  it  embraces,  in  its 
''en  different  kinds  of  disease,  and  contains  general 
ch  may  comprehend  many  additional  diseases.  He 
I  did  not  ask  her  as  to  rupture  or  any  of  the  other 
entioned  in  it  separately."    This,  certainly,  was  a 

mode  of  interrogating  the  applicant  on  matters  of 
tance,  but  that  may  not  be  of  much  moment  in  the 
e,  because  it  is  clear  enough  that  if  he  had  asked  her, 
and  expressly,  "  Have  you  had  rupture  ?  "  she  would 
ered  **  No," — that  being  the  only  answer  she  could 
we  given  without  stating  what  she  must  have  con- 
rilful  falsehood.  Dr.  Moffat  admits,  in  his  evidence, 
I  not  explain  to  her  the  nature  and  symptoms  either 
or  of  any  of  the  other  diseases  specified  in  qiiery  6th 
«d,  and,  on  his  attention  being  cialled  to  that  part  of 

instructions  from  the  Com])any  which  directed  him 
te  an  examination,  by  auscultation  or  otherwise,"  of 
Mit's  body,  and  to  "describe  the  condition  of  the 
dties  and  their  viscera,"  and  if  there  was  anything 
however  slight,  to  state  the  particulars,  he  depones 
jimined  "  the  cavity  of  the  thorax  only."  And,  on 
aded  that  he  had  stated  that  Mrs.  Foster  might  have 
thout  knowing  it,  and  asked  why  he  did  not  examine 
answer  is,  '*  Because  she  stated  that  she  had  no  rup- 
'.  did  not  suppose  that  any  Insurance  Company  would 
bo  expose  a  woman  in  order  to  ascertain  such  a  thing." 
might  have  been  all  very  well  if  Mrs.  Foster  had  b^ 
hat  the  had  any  swelling  oo  her  person,  and  had  an- 


swered that  she  had  none.  I  observe,  from  the  report  of  the 
case  of  Cazenove,  that  one  of  the  printed  questions  in  the  list 
prescribed  by  the  British  Equitable  Company  was,  5.  "  Whether 
had  tumour  or  swelling  of  any  kind?  State  its  nature  and 
position."  But  there  was  no  such  question  either  prescribed  to 
be  put,  or  actually  put,  in  this  case,  and  I  can  find  no  general 
question  even  which  could  be  naturally  supposed  to  compre- 
hend it. 

The  written  answer  which  Dr.  Moffat  returned  to  the  Com- 
pany, in  compliance  with  the  direction  already  quoted,  '*  to  de- 
scribe the  condition  of  the  several  cavities  and  their  viscera," 
was  **  normaL"  To  another  direction,  "  If  there  be  rupture,  de- 
scribe its  nature  and  position,  and  state  whether  he  (or  she) 
wear  a  sufficient  truss,"  he  returned  no  answer.  To  the  ques- 
tion, **  Is  she  in  every  other  respect  perfectly  free  from  disease  ?" 
his  answer  was,  "  Free."  To  the  direction  to  "  describe  her 
present  state,  as  regards  positive  healthiness  and  vigour  :  Is  it 
above, — only  equal  to,— or  below  the  average?"  his  answer 
was,  **  Above  the  average."  He  had  previously  stated,  in  his 
report,  that  he  had  known  Mrs.  Foster  for  about  twelve  months. 
And  his  opinion  at  the  close,  which  I  have  already  alluded  to, 
bore  that,  **  after  careful  consideration  of  the  family  and  personal 
history,  and  other  circumstances,  I  am  of  opinion  that  this  is  a 
very  eligible  life  for  assurance."  His  report  bears  the  same 
date  wiUi  the  proposal,  viz.,  19th  May  1871  ;  and  on  the  24th 
of  the  same  month,  the  proposal  was  accepted  and  the  policy 
signed  in  Edinburgh  by  the  directors. 

Up  to  this  time  it  is  clear,  as  indicated,  to  some  extent,  by 
the  medical  report,  that  Mrs.  Foster  had  enjoyed  unusually  good 
health.  She  had  never  required  medical  aid  except  upon  the 
occasion  of  her  childbed  confinements,  the  last  of  which  had 
occurred  seven  years  previously.  She  had,  consequently,  no 
medical  adviser  whose  name  she  was  required  to  state  in  the 
proposal,  and  any  evidence  we  have  otherwise  is  to  the  effect 
that  she  was  a  very  active  healthy  person. 

On  15th  November,  however,  of  the  same  year  in  which  the 
assurance  had  been  effected, — being  about  six  months  after  the 
date  of  the  proposal, — she  was  seized  with  violent  sickness  and 
vomiting,  and  Dr.  Cox  was  called  in,  and  found  her,  to  use  his 
own  words,  "suffering  from  gastric  derangement,  and  treated 
her  for  that."  It  appears  from  her  son's  evidence,  that  Mrs. 
Foster  took  an  active  charge  of  the  dairy,  consisting  of  the  pro- 
duce of  some  fifty  cows  or  thereby, — that  her  daughter  Jane, 
who  usually  assisted  her,  had  been  absent  in  London  for  about 
two  months,  and  that  the  dairy-maid  had  left  suddenly  about 
eight  or  ten  days  before  Mrs.  Foster  was  taken  ill,  whereby  her 
duties  had  been  increased— that  she  had  been  working  among  a 
number  of  cheeses  in  the  dairy  shortly  before  she  was  taken  ill, 
and  that,  in  particular,  she  had  succeeded,  the  very  day  before, 
in  the  diifficult  task  of  taking  out  of  the  cheese-press  a  heavy 
cheese  which  others  about  her  had  tried  to  take  out  and  failed. 
The  question  was  not  put  to  any  of  the  medical  men,  but  I  pre- 
BpmQ  there  can  be  no  doubt  that  over-exertion  may  cause  sick- 
liess  and  vomiting ;  and  Dr.  Cox  appears  to  assume  in  his 
evidence  that  it  was  not  the  ruptura  which  brought  on  the 
sickness  and  vomiting,  for  he  says  that  on  the  15th  and  16th  he 
continued  to  treat  her  for  a  bilious  attack,  and  considered  her 
suffering  from  nothing  else,  and  that  what  first  indicated  to  him 
strangulation  of  the  bowels  was  stercoraceous  vomiting,  which 
did  not  occur  till  the  night  of  the  17th.  He  further  says  that 
the  violent  vomiting  was  quite  sufficient  to  cause  the  strangula- 
tion, and  coupling  this  with  the  fact  that  the  swelling  had  not 
increased  from  the  time  Mrs.  Foster  had  first  observed  it,  till 
between  the  night  of  the  15th  and  the  morning  of  the  16th, 
when  it  doubled  in  size,  the  inference  seems  to  be  that  the 
direct  cause  of  the  strangulation  was,  not  the  over-exertion,  but 
the  sickness  and  vomiting,  although,  except  for  accuracy,  it  may 
not  be  material  to  distinguish  between  the  one  cause  and  the 
other.  Dr.  Cox  having  disoovered  on  the  16th,  by  questions  to 
Mrs.  Foster,  and  examination  of  her  person,  that  rupture 
existed,  and  on  the  night  of  the  17th,  that  strangulation  had 
occurred,  he  called  in  Dr.  Shand  and  Dr.  Dickson  on  the  18th, 
when,  the  rupture  being  found  not  reducible,  an  operation  was 
performed,  the  propriety  and  skilfulness  of  which  there  is  no 
reason  to  doubt,  but,  gangrene  having  supervened,  she  died  on 
the  30th,  her  death  being  thus  fairly  attributable  to  the  rupture. 

In  these  circiiinstsnces,  the  pursuers,  in  the  record  and  pleas, 
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seek  to  reduce  the  policy  on  two  gronndB,  which,  as  I  have  al- 
ready said,  I  shall  take  leave  to  consider  in  the  reverse  order 
from  that  in  which  they  were  argued  ;  because,  I  think,  it  con- 
tributes to  clearness  to  ascertain  tirst  whether  any  negligence  or 
blame  can  bo  attributed  to  Mrs.  Foster  sufficient  to  void  the 
policy,  with  or  without  forfeiture  of  the  premiums,  and  then  to 
inquire  whether,  although  there  may  have  been  no  such  blame, 
there  was,  nevertheless,  a  warranty  that,  in  iK>iDt  of  fact,  she  had 
no  mpture, — it  being  undoubted  that  if  there  was  such  a  war- 
ranty, the  consequences  of  a  breach  of  it  have  been  incurred. 
The  word  warranty  is  not  indigenous  in  our  practice,  but  it  is 
the  shortest  and  most  convenient  expression  for  the  thing  signi- 
fied, and  I  adopt  it  accordingly. 

The  pursuers  state,  in  article  7th  of  their  condescendence, 
what  may  be  taken  to  be  substantially  correct,  that  for  months 
prior  to  the  proposal  of  assurance,  Mrs.  Foster  was  aware  that 
she  had  a  swelling,  on  the  groin,  of  the  size  of  a  walnut,  which, 
if  it  had  boen  mentioned  to  a  medical  man,  would  have  indicated 
to  him  that  she  had  rupture,  but  the  existence  of  which  swelling 
was  not  mentioned  by  her.  In  article  11th  of  their  condescen- 
dence, the  pursuers  say  *'  in  failing  to  disclose  the  existence  of  the 
said  tumour  or  swelling,  by  which  the  said  rupture  was  mani- 
fested, Mrs.  Foster  withheld  or  concealed  an  important  and 
material  circumstance  affecting  the  risk."  And  their  2d  plea 
in  law  bears,  that  the  policy  is  reducible  **  in  respect  that  she 
made  misrepresentations,  and  concealed  facts  highly  material  to 
the  contract  of  assurance  upon  her  life."  This  plea  (as  contra- 
distinguished from  their  first  plea,  to  be  afterwards  noticed), 
although  expressed  in  the  plural,  can  only  be  held,  I  presume,  to 
refer  to  the  single  fact  of  her  not  having  mentioned  the  swelling 
in  question. 

It  must  be  remembered,  with  reference  to  this  point,  that,  not 
only  was  the  question  not  specially  put  to  Mrs.  Foster,  either  in 
writing  or  verbally,  whether  she  had  any  swelling  on  the  groin, 
or  any  swelling  at  all,  but,  as  I  have  already  observed,  even  the 
general  question,  not  unusual,  in  printed  forms  of  proposals 
is  used  by  Assurance  Companies,  whether  the  applicant  is  aware 
of  any  circumstance  not  specially  mentione<1,  which  he  or  she 
thinks  it  right  or  proper  to  communicate  to  the  Assurance  Com- 
pany, is  altogether  absent  from  the  papers  in  this  case. 

It  is  sufficiently  clear,  upon  the  proof,  that,  at  the  date  of  the 
assurance,  Mrs.  Foster  did  not  know  or  suspect  that  the  swelling 
on  the  groin  indicated  rupture  ;  and,  in  place  of  this  ignorance, 
on  her  part,  being  inexcusable,  or  even  remarkable,  it  is  abun- 
dantly proved  that  nothing  is  more  common  than  such  ignorance 
among  non-medical  persons  of  intelligence  and  more  liberal  edu- 
cation than  Mrs.  Foster  is  likely  to  have  had.  If  the  swelling 
had  not  indicated  rupture,  it  is  not  suggested,  either  in  the 
record  or  by  the  medical  witnesses,  that  it  could  have  indicated 
anything  else  of  a  serious  nature,  or  to  which  Mrs.  Foster  could 
reasonably  have  supposed  the  pursuers  would  attach  importance, 
and  which  she  might,  consequently,  have  had  a  motive  to  con- 
ceal The  medical  men  say  the  swelling  might  have  indicated 
a  swollen  gland,  or  what  is  vulgarly  called  '*  a  waxen  kernel ;" 
and  they  do  not  say  that,  if  they  had  examined  the  swelling 
and  pronounced  it  not  to  indicate  rupture,  they  would  have  at- 
tached importance  to  it  on  any  other  ground. 

It  is  plain,  I  think,  that  even  up  to  the  time  when  Dr.  Cox 
became  her  medical  attendant,  Mrs.  Foster  attached  no  im- 
portance to  the  swelling  upon  any  ground  whatever.  It  bad 
been  stationary  in  size  for  nearly  a  year,  and  had  never  caused 
her  the  slightest  pain  or  inconvenience.  The  fact  of  its  having 
doubled  its  size  in  the  course  of  one  restless  night,  coupled  with 
Dr.  Cox*s  expressed  desire  to  know  how  she  had  spent  that 
night,  and  all  other  particulars,  led  her,  for  the  first  time,  to 
think  its  existence  worth  mentioning,  and  then  it  was  with 
apparent  surprise  that  she  heard  from  him  its  nature  and  import 
tance.  To  aver,  as  is  done  in  the  Record,  that  Mrs.  Foster  "with- 
held or  concealed  "  from  the  pursuers  ''an  important  and  material 
circumstance  affecting  the  risk  '*  appears  to  me  to  be  to  use 
words  of  no  relevancy  to  the  objection  I  am  now  discussing, 
unless  their  meaning  be,  either  that  she  purposely  withheld  or 
concealed  that  circumstance,  which  is  contrary  to  the  import  of 
the  evidence,  or  that  her  failure  to  disclose  the  existence  of  the 
swelling  was  so  inexcusable  as  to  be  equivalent  to  intentional 
concealment,  which  is,  1  think,  equally  contrary  to  the  import 
of  the  evidence.    To  plead  (as  in  plea  2d)  that  the  policy  is 
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reducible  **  in  respect  that  she  made  misrepreaeDtations''  oot^ 
subject*  is  to  state  a  plea  founded  neither  on  averment  w 
fact. 

Assuming  now,  however,  that  neither  blame  nor  neg^igm 
affecting  the  validity  of  the  policy  can  be  attributed  to  ]fai 
Foster,  the  important  question  remaina, — Whether  then  m 
warranty  that,  in  point  of  fact,  ahe  had  no  rapture? 

That  there  may  be  such  a  warranty  in  a  contract  of  life  m» 
ance  I  do  not  doubt.  And,  if  there  was  auch  a  wairanty  ki^ 
I  could  just  as  little  doubt  that  the  policy  on  Mrs.  Fostar*i  ii 
is  void. 

The  all-important  question,  therefore,  comes  to  be,  ikllv 
the  contract  falls  to  be  construed  as  importing  the  alleged  t» 
ranty  ?  And  that  question,  again,  will  be  found  to  retdieiii 
stantially  into  another — in  what  sense  ia  the  word  "■  untnt^mi 
in  the  declarations,  which  formed  the  basis  of  the  contract  ii 
reference  to  the  answers  retnmed  to  the  Society *•  mtU 
officer  ?  The  case,  in  this  view,  can  only  be  solved  by  scmA 
consideration  of  the  contents  of  the  whole  dodunenta 

The  contract  of  life  assurance  ia  a  contract  of  good  Ml  9 
both  sides.     The  assurers  may  stipulate  for  any  wimB^% 
please,  and,  if  the  assured  undertakes  that  warranty,  alth«|l|j 
may  be  of  something  not  within  his  or  her  knowledge^  htwh 
must  abide  the  consequences.     But^  when  the  assnren 
that  there  is  to  be  a  warranty  of  that  sort,  they  miut 
very  plain  that  such  is  their  intention.     They  moii 
equivocal  language,  such  as  persons  of  ordinary  inl 
without  difficulty,  understand.     The  preparation  of  tke  | 
documents  is  in  their  hands;  and,  by  the  form  of  these 
the  answers  and  undertakings  of  the  assured  are  neoeMri^i| 
far  moulded  as  to  make  it  equitable  to  constraewhakin 
unfavourably  for  the  assurers.     It  is  not  to  be  prewimfldlHk 
a  contract  of  life  assurance,  a  party  undertakes  to  wamkiil 
which,  at  the  time,  he  neither  knows  nor  has  the  meinfllfa* 
ing,  and  ambiguous  words  are  not  readily  to  be  oooitewiiiM 
sense. 

Now  the  word  "  untrue,"  upon  which  the  case  ral|f  M 
may  be  used  in  more  senses  than  one.    SometiuMi  it  M^ 
untrue  in  point  of  fact,  and  at  other  times  it  meaia  ntali 
the  knowledge  of  the  party.     This  last  appears  to  me ii hi 
more  natural  meaning  of  the  two,  where  the  party  ii 
to  speak  of  his  or  her  own  ailments,  diseases,  and  hedtt; 
ticularly  when  the  words  * '  untrue  "and  "  trae  "  are  used 
other  words  or  phrases,  as  I  think  they  are  here, 
the  object  was  really  to  get  a  faithful  account  of  wbifttb] 
knew  about  herself. 

There  are  two  declarations  of  date  19th  May  1871i- 
appended  to  the  proposal,  and  the  other  appended  to  tie 
made  to  the  Society's  medical  officer,  both  of  whi^  1 1 
already  quoted  at  length,  and  which  I  shall  now  ansljM 
first  begins  thus : — "I  do  hereby  declare  that  I  amaipMi  . 
good  health,  not  being  afflicted  with  any  disorder,  e^taad^ 
internal"    That  appears  to  me  to  be  the  language  efij 
speaking,  to  her  own  knowledge,  of  what  she  could  sot ' 
know  absolutely,  and  as  to  which  it  is  not  disputed  M 
answer  was  absolutely  true.    She  was  in  good  heahhi  wi\ 
afflicted  with  anything  in  the  natural  and  most  obfiosi 
of  the  word  "afflicted.*' 

The  next  words,  "  that  the  preceding  statements  an 
refer  to  the  statements  in  the  pro])oaa],  some  of  which  mn 
in  her  personal  knowledge  and  some  not,  but  all  of 
admitted  or  assumed  to  be  absolutely  true.     It  was 
both  by  Mr.  Balfour  and  by  Mr.  (now  Lord)  Shand, 
of  the  pursuers,  that  if  the  answers  to  quotion  Sth 
to  the  precise  age,  or  as  to  the  cause  of  death  of  the  Kt^^mm^. 
father  or  mother,  had  not  been  precisely  correct  in  P'^'fJH^^ 
— for  instance  if  the  mother  had  died  at  the  age  ci  Merf^^ 
place  of  99, — or  had  died  of  something  else  thsa  oU 
— that    would    have    voided    the    policy ;    and  thigf ' 
admitted  that  such  was  the  legitimate  and  ne 
their  argument  on  the  matter  of  warranty.    That  oertaiil|f ' 
to  me  a  startling  result.     The  Lord  Advocate^  for  the  _ 
refused  to  say  whether  he  took  that  view  or  aot^  sad  1 1 
disposed    to    hold  the   pursuers  committed  to  it. 
alternative  must  be,  that  the  deolarationa  eaanot  be  nd^^ 
to  make  every  answer  a  warranty,  bat  thai  yoa  nsit  l"*l 
the  matter  of  the  question  and  anawer,  M  wall  H  tk  i^ 
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se  whether  there  is  a  warranty  of  the  particular 

-ation  I  am  now  examining  goes  on,  "  and  that  I 
hheld  or  concealed  any  important  circumstance." 
!y  had  occasion  to  observe,  in  dealing  with  the  plea 
i,  that  this  is  also  in  language  expressive  of  the 
I  the  applicant,  aud,  when  the  declaration  goes  on 
f  'Mhat  this  declaration  shall  be  the  basis  of  the 
ind  that  if  any  untrue  averment  be  made  therein,  or 
rs  to  the  questions  by  the  Society's  medical  officer," 
s  should  be  forfeited  and  the  policy  void  ;  I  think 
ruction  of  the  whole  is  that  the  declaration  refers 
vrhat  may  turn  out  to  have  been  untrue,  to  the 

the  api'Ucant. 
ige  of  the  declaration,  appended  to  the  answers  to 

medical  officer,  "that  the  above  statements  are 
rue,"  favours  the  same  construction.  The  impres- 
ich  words  naturally  conyey  is,  that  the  applicant 

stated,  to  the  best  of  her  knowledge,  the  truth  of 
1  reference  to  which  her  personal  knowledge  was 

ition  embodied  in  the  policy  is  just  a  repetition  of 
>ns  of  19th  May,  and  therefore  requires  no  special 

3W  to  the  questions  as  to  health.  These  are  all  in 
estions  to  be  put  by  the  Society's  medical  officer, 
i,  and  6  must  be  taken  together,  in  order  to  see 
6  is  to  be  read  as  intended  to  elicit  the  applicant's 

her  own  state  of  body,  or  a  warranty  of  some- 
bin  her  knowledge, 
ted  these  questions  already  in  the  first  part  of  my 

it  is  eufficient  here  to  remark  u|)on  them  that 
e  clearest  possible  manner,  asks  nothing  but  a 
ion  ;  No.  5  just  as  clearly  requires  an  answer 
the  knowledge  of  the  party,  "what  ailments  and 
ce  have  you  had  ?"  aud  No.  6,  in  the  natural 
ticularizes  the  more  serious  ailments  which  were 
it,  by  bringing  them,  by  name,  under  her  notice. 
ly,  I  think,  be  expected  to  occur  to  anyone,  answer- 
te  questions  in  succession,  that  No.  6  was  intended 
d  on  a  different  footing  from  Nob.  4  and  5,  nnless 
i  been  added  to  indicate  that  such  was  the  case, 
questions  as  to  ailments,  diseases,  and  health  are 
n  the  language  of  parties  asking  for  faithful  and 
lation  from  the  applicant,  as  to  what  he  or  she 
elf  or  herself,  rather  than  of  parties  requiring  a 
latters  of  fact ;  and,  taking  the  phraseology  of  the 
onnexion  with  the  phraseology  of  the  declarations, 
hole  were  not  calculated  to  convey  to  the  mind 
nt  that  he  or  she  was  undertaking  a  warranty  of 
n  as  well  as  known,  so  clearly  and  unequivocally 
eceseary  to  constitute  so  onerous  an  obligation, 
tion  is  that,  if  the  applicant  had  any  one  of  the 
g  within  the  extensive  range  of  the  6th  question, 
nt  and  undeveloped  that  disease  might  be— a 
lu8  in  the  bladder,  for  instance,  which  had  never 
I  any  sensible  uneasiness — or  if  she  had  disease  of 
loroe  congenital  malformation  of  that  organ  which, 
:  the  policy,  had  never  manifested  itself  in  any 
^ven  her  the  slightest  pain  referable  to  such  a 
onsequently,  had  never  been  suspected  by  herself. 
Be,  to  exist,  and  was  only  found  to  have  existed  by 
camination,  the  policy  was  to  be  void  and  all  the 
eited..  We  know  too  well,  and  have  been  painfully 
-ecent  instances,  that  such  affections  may  exist  for 
nsuspected,  and  may  manifest  themselves  only  by 
or  by  death  occurring  within  a  few  days  or  weeks 
nptoms  of  illness  ;  and,  although  I  do  not  question 

Life  Assurance  Companies  taking  a  warranty  to 
elves  against  such  occurrences,  I  certainly  think 
rdship  in  requiring  them  to  make  it  perfectly  clear 
it,  by  the  language  of  the  contract^  that  such  is 
the  applicant  is  required  to  undertake,  more  par- 
e  the  assurers  insert,  as  the  pursuers  here  do,  all 
18  about  ailments,  diseases,  and  health,  in  the 
lefftions  to  be  put  by  their  medical  officer,  which 
Iocs  not  see  till  he  oomes  into  thatofficer'spreeence, 


when,  in  place  of  having  the  safeguard  suggested  as  necessary 
by  Lord  St.  Leonards  in  Anderson  v.  Fitzgerald,  of  having  a 
laviryer  at  his  or  her  elbow,  the  pursuers'  rule  is  that  no  tlurd 
person  shall  be  present. 

The  Lord  Advocate  said  that  life  assurance  tables  of  premiums 
are  framed  upon  the  footing  of  the  policies  importing  such  a 
warranty  as  here  contended  for,  so  that  they  could  not  afford  to 
dispense  with  that  warranty.  I  had  rather  understood  that 
the  premiums  were  fixed  wiUi  reference  to  tables  showing  the 
average  value  of  human  life,  taking  into  account  that  men  are 
subject  to  all  ordinary  diseases  of  the  country  and  climate,  and 
that,  nevertheless,  the  business  of  Life  Assurance  Companiee 
was  not  unprofitable  when  well  conducted,  as  the  great  success 
of  the  pursuers'  company  shows  their  business  to  have  been. 
Be  this  as  it  may,  however,  I  cannot  entertain  a  doubt  that  it  is 
one  reason  amongst  others  why  many  prudent  people  insure 
their  lives  for  the  benefit  of  their  families,  that  there  may  be 
undeveloped  diseases  lurking  in  their  system,  or  congenital  pecu- 
liarities, unknown  and  unsuspected,  and  yet  that  the  result 
often  is  that,  although  such  peculiarities  or  tendencies  happen 
to  exist,  they  live  to  pay  premiums  which,  if  saved  and 
accumulated,  would  greatly  exceed  the  amount  assured  and 
payable  at  death.  Most  of  people  would  pause,  I  think,  in 
effecting  a  life  assurance  if  informed  in  plain  terms,  that  how- 
ever candid  their  statements,  it  could  not,  by  possibility,  be 
determined,  till  they  were  dead  and  dissected,  whether  their 
families  would  be  entitled  to  anything  under  the  policy,  or 
whether,  on  the  contrary,  all  the  money  paid  for  it  in  the  shape 
of  premiums  would  be  forfeited.  Many,  I  think,  would  decline 
altogether  to  enter  into  the  proposed  contract,  and,  if  this  would 
be  BO  were  such  an  explanation  given  of  its  nature,  I  cannot 
think  that  assurance  companies,  by  wrapping  up  the  matter  in 
generalities,  or  using  language  which  is  not  clear  and  unequivocal, 
ought  to  be  allowed  to  prevent  the  applicant  from  considering; 
with  his  eyes  open,  whether  he  will  enter  into  such  a  contract 
or  not. 

The  case  of  Duckett  v.  Williams  (2  Crompton  and  Meeson 
348)  was  the  only  case  quoted  at  the  bar  in  which  it  can  be 
held  to  have  been  m  ierminis  decided  that  the  words  "  not  truly 
stated  "  meant  not  true  in  fact,  whatever  the  knowledge  or  be- 
lief of  the  party  might  have  been.  That  was  a  case  of  re-in- 
surance by  one  assurance  company  (the  Provident)  with  another 
(the  Hope), — whether  to  the  full  or  only  to  a  partial  extent  is 
not  stated.  An  action  was  brought  by  the  Provident  to  recover 
the  sum  re-insured.  The  report  bears  that  "  the  defence  was 
that  the  life  was  not  insurable."  The  jury  returned  a  verdict 
that  the  life  was  not  insurable,  and  the  Court  refused  to  disturb 
that  verdict.  In  a  second  action  for  a  return  of  the  premiums, 
the  jury  found  that  the  life  was  insurable.  But  on  a  motion  to 
set  aside  that  verdict,  the  Court,  having,  by  agreement  of  parties, 
looked  into  the  evidence,  came  to  the  conclusion  that,  at  the 
time  when  the  policy  was  effected,  the  person  whose  life  was 
insured  had  upon  him  a  disease  which  tended  to  shorten  life,  and 
copsequently,  I  infer  that  his  life  was  not  insurable  at  the  ordi- 
nary rate  of  premium. 

lliat  was  not  the  case  of  a  party  insuring  his  own  life,  but  a 
contract  of  re-insurance  which  may  be  entered  into  on  either  of 
two  different  footings,  which  it  is  necessary  to  distinguish.  The 
statements  of  the  party  whose  life  is  insured  may  be  made  part 
of  the  contract,  as  in  the  case  of  Sir  William  Forbes  and  Com- 
pany, 9th  March  1832  (10  S.  and  D.  451).  Or  the  one  insurance 
company  may  accept  the  risk  in  reliance  solely  upon  the  state- 
ments made  by  the  other.  This  last,  so  far  as  can  be  gathered 
from  the  report,  seems  to  have  been  the  nature  of  the  contract 
in  Duckett  v.  Williams.  The  terms  of  the  proposal  are  not 
given,  but  the  declaration  annexed  to  it,  which  is  fully  quoted, 
bears  that  the  trustees  of  the  Provident  thereby  declared  that 
John  Stephenson,  in  whose  life  they  had  an  interest  to  the 
amount  of  £5000,  was  in  good  health,  and  had  not  laboured 
under  any  of  the  diseases  therein  enumerated,  "  or  any  other 
disease  which  tends  to  shorten  life  " — that  this  declaration  or 
statement  should  be  the  basis  of  the  contract  between  the  two 
companies — "and  that  if  any  untrue  averment  be  contained 
herein,  or  if  the  facts  required  to  be  set  forth  in  the  above  pro* 
posal  be  not  tmly  stated  "  all  monies  paid  should  be  forfeited, 
'*  and  the  assurance  itself  be  absolutely  null  and  void." 
The  knowledge  and  belief  of  John  Stephenson  aa  to  his  own 
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diseases  and  health  were  thus,  so  far  as  appears,  no  part  of  what 
the  Hope  relied  upon  in  contracting  with  the  Provident. 
Whether  the  disease  he  laboare<l  under  was  known  to  himself, 
or  whether  it  was  latent  and  unknown  to  him,  does  not  ap|>car. 
The  last  is  not,  I  think,  to  be  presumed.  In  such  a  case,  or  in 
any  case  where  an  applicant,  on  the  strength  of  his  own  in- 
quiries, ventures  to  make  statements  as  to  the  diseases  and 
health  of  a  third  party,  with  a  view  to  obtain  an  insurance  on 
the  life  of  that  third  party,  he  would  require,  I  think,  to  be 
very  cautious  as  to  the  wording  of  the  contract  to  avoid  the 
inference  that  he  takes  upon  himself  the  risk  that  he  has  ac- 
curately ascertained  the  facts  he  sets  forth  as  the  basis  of  the 
contract.  If  the  statements  of  the  third  party  as  to  his  diseases 
and  health  be  made  part  of  the  contract,  it  may  be  that  the 
a]>plicant  shall  be  responsible  only  that  there  has  been  a  full 
and  faithful  disclosure  of  all  that  relates  thereto.  But  if  the 
third  iiarty,  whose  life  is  insured,  be  not  appealed  to  in  the 
matter,  one  or  other  of  the  contracting  parties  is  necessarily 
taking  the  risk  of  an  imperfect  investigation,  and  a  contract 
expressed  as  the  contract  was  in  Duckett  v.  Williams  may 
quite  fairly  be  held  to  lay  that  risk  upon  the  company  propos- 
ing the  re-insnrance. 

For  it  is  material  to  observe  that  in  that  contract  there  were 
two  things  agreed  to,  either  of  which,  apparently,  was  to  infer 
nullity  and  forfeiture. — Ist,  "that  if  any  untrue  averment  be 
contained  herein  i*^  that  might  naturally  enough  refer  to  a  class 
of  averments  as  to  which  vigilance  and  good  faith  could  alone 
be  reasonably  expected.  But  then  there  came  "or"  (2.)  **if  the 
/aeU  required  to  be  set  forth  in  the  above  proposal  be  not  truly 
stated,**  There  are  no  such  words  as  these  in  any  of  the  decla- 
rations in  the  present  case — ^no  distinction  indicated  between 
untrue  averments  and  facts  not  truly  stated.  But  it  was  upon 
the  last-mentioned  words  alone  that  Lord  Lyndhurst  commented 
and  proceeded  in  delivering  the  judgment  of  the  Court.  "  The 
point,"  his  Lordship  said,  "is  whether  the  facts  stated  were  not 
truly  stated  within  the  meaning  of  the  declaration  and  agree- 
ment, and  looking  at  the  context,  we  think  it  clear  that  the 
parties  did  not  mean  to  restrict  the  words  in  the  manner  con- 
tended for." 

The  fatal  fact  in  that  case  was  that  Stephenson,  on  whose 
life  the  assurance  was  effected,  had  on  him  at  the  time  a  disease 
which  tended  to  shorten  life,  and  which  rendered  his  life  not 
insurable, — at  least  not  at  the  ordinary  ]>remium.  Now,  when 
an  applicant  for  insurance,  on  his  own  life,  is  asked  to  answer 
questions  about  his  own  diseases  and  health,  he  may  naturally 
conclude,  if  not  warned  to  the  contrary,  that  he  does  all  he  is 
expected  to  do  if  he  faithfully  makes  known  to  the  Assurance 
Company  all  that  can  possibly  be  known  to  anybody.  But  when 
the  same  questions  are  put  about  the  diseases  and  health  of 
another,  to  an  applicant  for  insurance  on  the  life  of  that  other, 
the  applicant  has  not  the  same  reason  for  concluding  that  his 
personal  knowledge  is  alone  appealed  to ;  for  personal  know- 
ledge he  has  none,  and  he  cannot  tell  the  company  undertaking 
the  assurance  all  that  can  possibly  be  known  on  the  subject.  It 
is  not  surprising,  therefore,  that  in  Duckett  r.  Williams,  the 
Court,  looking  to  the  context, — that  is  to  say,  taking  the  words 
in  which  it  was  agreed  that  certain  consequences  should  follow 
if  the  facts  required  to  be  stated  were  not  truly  stated,  in  con- 
nexion with  the  whole  terms  and  nature  of  the  contract,  came 
to  the  conclusion  that  the  words  "  not  truly  stated  "  were  in- 
tended to  mean,  and  did  mean,  in  that  case,  not  correcfh/ ntaied, 

I  have  gone  thus  at  length  into  the  case  of  Duckett  v.  Williams, 
because  it  was  the  only  case  commented  and  relied  on  by  the 
Lord  Advocate  in  support  of  the  warranty  contended  for  in  the 
present  case.  I  have  not,  however,  failed  carefully  to  consider 
all  the  other  cases  cited  in  the  previous  arguments,  in  which 
dkfn  more  or  less  favourable  to  the  pursuers'  contention  were 
said  to  have  fallen  from  Judges  of  high  authority.  It  appears 
to  me,  however,  that  in  estimating  the  value  of  these  dicta  regard 
must  always  be  had  to  the  cases  in  which  they  incidentally  oc- 
curred, and  that  if  dicta  were  to  be  placed  against  dicta,  those 
of  Lord  Mansfield  in  the  case  of  Sir  James  Ross,  in  1780  (1 
Blackstone  312),  would  commend  themselves  as  more  generally 
applicable  than  any  that  can  be  set  against  them.  His  Lord- 
ship is  there  reported  to  have  said  that,  while  the  assured  must 
make  a  full  disclosure  of  all  he  knows,  if  he  and  the  assurers  be 
equally  ignorant  of  any  fact,  the  assurers  most  stand  the  risk. 


That,  of  course,  does  not  mean  th»t  there  may  not  beawamasf 
of  a  fact  unknown  ;  but  it  means,  I  think,  that  in  sn  ordioiij 
contract  of  assurance,  by  a  party  on  his  own  life,  the  preaa^ 
tion  is  not  in  favour  of  warranty  of  a  fact  nnknowa,  hi 
rather  the  reverse. 

In  Anderson  r.  Fitzgerald,  decided  in  the  HooMof  Loi4t 
June  and  July  1853  (4  Clark,  484),  there  were  two  wil!«lf4. 
hoods  embodied  in  the  profiosal  made  by  the  party  for  ii» 
ance  on  his  own  life,  viz.,  1st,  That  none  of  his  near  rdite 
had  died  of  consumption,  whereas  he  knew  that  two  ni  )m 
sisters  had  died  of  that  disease.  2d.  That  no  applicatiflBbr» 
surance  on  his  life  had  been  either  accepted  or  refused  ^i^ 
other  Insurance  Company,  whereas  six  companies  had  wnpi 
such  proposals  made  by  him,  and  other  six  had  rejected^ 
The  Judge  who  tried  the  case  had  charged  the  jury  tint  % 
must  be  satisfied  of  the  materiality  of  the  statement^  si  vds 
of  their  falsehood,  and,  after  great  difference  of  jadidilopiiM, 
it  was  decided  by  the  House  of  Lords,  that  it  was  not  woam^ 
in  that  case,  for  the  Insurance  Company  to  prove  the  m^a- 
ality,  and  consequently  that  the  charge  in  that  respect  m» 
roneons.  There  was  no  other  question  in  the  case,  ezeqitAi 
question  whether  materiality  fell  to  be  proved,  and  incMi 
remarks  in  the  course  of  such  a  case  cannot  be  regarded  all^ 
ing  down  a  general  rule  for  the  construction  of  the  word^Ui* 
or  the  word  "untrue"  occurring  in  other  contraetit  odi. 
answering  questions  of  a  different  description  from  thowvli 
were  untruly  answered*  there. 

In  the  case  of  Cazenove,  etc,  v.  The  British  EqaitikbleA» 
ance  Company,  6th  May  1859,  28  Law  Joarnal,  Com.  Tlm^ 
259,  the  policy  was  held  void  in  respect  of  the  nntrathif  ii 
applicant's  statement,  that,  with  the  exception  of  one  otmm 
about  a  year  before  the  proposal,  when  he  was  confiaad  tiii 
house  and  his  bed  for  a  week  by  disordered  stomach,  «i  ^ 
tended  by  Dr.  Boper,  he  had  never,  since  infancy,  bad  i^^ 
disease  requiring  confinement,  whereas  he  had,  shorty  sffcffii 
illness,  been  confined  for  a  week,  and  again  attended  k^k 
Roper,  and  subsequently  he  had  had  a  dangerous  HUaem^  lU 
confined  him  for  two  or  three  weeks,  and  required  tiie  enMri 
attendance,  for  part  of  that  time,  of   two  additioMi 
men,  neither  of  whom  was  at  all  mentioned  in  his  stall 

Now,  it  is  true  that  in  that  case  the  Company  withdnvl 
]»lea  upon  fraud,  and  relied  upon  their  objection  thsttbri 
ments  were  untrue ;  but  it  is  dear  from  the  natnre  of  All 
nesses,  their  recent  date,  and  the  calling  in  of  two 
medical  attendants,  that  the  applicant,  while  he 
the  first  and  slight  illness,  could  not  have  forgotten 
quent  and  serious  illness,  and  consequently  that  he  had, 
the  least  of  it,  palpably  failed  in  his  duty  of  diictali 
answering  questions  directly  put  to  him  upon  msttentfi 
within  his  knowledge.     Accordingly  it  will  be  sees  it^ 
learned  Judges  in  their  opinions,  while  they'certainlj  do  i 
that  the  untruth  must  be  wilful,  reason  upon  the  anm 
much  as  if  that  were  the  question  at  issue  ;  and  Justiei 
professing  to  be  of  the  same  opinion  with  the  CWJ 
observes,  "The  answers  inthe  personal  statement  smoartW   i 
than  a  mere  omission  to  state  a  particular  illness ;  they^    fc]:i 
a  positive  denial  of  any  illness  but  one,  and  are  loch  m  ^ 
mislead  any  person."     I  cannot,  therefore,  accept  W  •• 
ruling  the  present.  ^^ 

In  the  case  of  Fowkes,  etc.,  r.  The  Manchester  mi Jjjjj 
Life  Assurance  Association,  decided  in  the  Court  of  QjJ* 
Bench,  1st  May  1863  (32  Law  Journal,  p  153),  Juitiee  W 
ton  observed,  "  We  must  first  consider  what  the  coattf^ 
means ;  and,  in  order  to  find  that  out,  it  is  not  i"""^?]!! 
observe  that  numbers  of  the  matters  mentioned  in  thepw9j 
not  material  at  all ;  therefore  we  must  see  *^**^?'[^"j 
it  a  condition  that  these  things  should  be  tnie,lita"V* 
actually  true,**  ^ 

That  remark  as  to  the  character  of  the  av«nncnti,the^, 
of  which  is  to  forfeit  the  premiums  and  void  the  P^^jjj 
plies  here  ;  for  it  could  not  have  been  held  mateiul  sftj 
the  applicant's  father  had  died  at  61  or  62  i 
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at  62  or  63 ;  or  although  her  mother  had 
99,  or  had  died  of  some  disease  known  in  kuvuww  """"^  j^  I 
in  place  of  old  age  ;  and  yet,  as  we  have  Men,  the  *«*•  A 
declarations  make  no  distinction  between  the  eoMWl**[^  1 
the  untruth  of  any  one  of  the  aveniMiit*!  aad  of  wy  *'^ 
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well  as  nullity  are  equally  to  follow  in  either  case. 
jt  before 'we  can  infer  a  warranty,  we  must  see,  as 
ipton  said  in  Fowkes^s  case,  that  the  parties  clearly 
ndition  that  the  things  said  to  be  warranted  were 
y  and  actually  true. 

lackbum,  in  the  same  case,  adds  a  remark  with 
rely  agree,  "  that  in  cases  of  instruments  the  lan- 
»y  one  of  the  parties  is  to  be  construed  in  the  sense 
light  reasonably  be  understood  on  the  other  side  ; " 
that  rule  is  particularly  applicable  to  contracts  of 
;e  which  are  daily  entered  into  by  all  classes  of 
the  footing  that  the  questions  put  to  them  are  not 
language  which  lawyers  alone  can  understand,  and 
kppens  in  this  case,  may  be  put  to  a  woman  in  the 
k  of  life  without  being  previously  communicated 
>n  an  occasion  when  no  third  party  is  allowed  to  be 

b  of  this  case  of  Fowkes  does  not  give  the  terms  of 
s  and  answers  there  under  discussion,  but  the 
I  result  are  affirmative,  I  think,  of  the  important 
ciple  that  such  contracts  are  not  to  be  construed 
or  the  plea  of  warranty  of  facts  not  within  the 
f  the  assured  party. 

>ther  case  I  shall  mention  is  the  case,  in  this  Court, 
1  r.  The  National  Life  Assurance  Company,  21st 
45  (7  D.  467).  I  have  reserved  it  for  notice  out  of 
its  date,  to  avoid  breaking  the  community  of  the 
lave  made  to  the  English  cases  ;  but  I  attach  to  it 
ance,  as  bearing,  more  directly  than  any  of  those 
upon  the  present  question  of  warranty,  and  as  being 
ered  judgment  which,  in  so  far  as  applicable,  we 
•  follow. 

strong  had  stated  that  she  had  no  disease  nor  symp- 
se.  It  turned  out,  on  a  post-mortem  examination, 
psy,  of  which  she  died,  had  arisen  from  disease  of 
lich  must  have  existed  at,  and  prior  to,  the  date  of 
of  assurance.  It  had  been  stipulated,  as  in  all  the 
he  declaration  should  be  the  basis  of  the  contract, 
aration  bore,  inter  alia,  as  here,  that  if  any  untrue 
IS  made  the  premiums  should  be  forfeited  and  the 
The  Court  and  the  Lord  Ordinary,  after  full  dis- 
!urred  in  holding  that  there  was  no  warranty  against 
iknown  disease,  and  that,  assuming  Mrs.  Armstrong 
no  knowledge  or  suspicion  of  the  existence  of  the 
e  liver,  her  representatives  were  entitled  to  recover 
ired.  I  go  along  entirely  with  the  judgment  in  that 
bh  the  general  scope  of  the  opinions  delivered  upon 
full  and  fair  weight  was  given  in  it  to  the  prior 
B,  and  that  the  general  bearing  of  those  of  subse- 
as  been  confirmatory  of  the  soundness  of  the  views 
>wn. 

I  my  opinion  in  the  present  case,  on  the  question  of 
have  confined  myself  entirely  to  what  appears  on 
be  written  documents,  looking  to  the  proof  only  as 
that,  at  the  date  of  the  contract,  Mrs.  Foster,  al- 
lably  ignorant  of  the  fact,  had  rupture,  which  after- 
I  her  death.  My  opinion,  both  upon  the  point  of 
id  the  point  of  warranty,  is  very  clearly  against  the 


)inLLA.N. — In  this  very  important  and  interesting 
endeavour  to  express  my  opinion  so  as  to  avoid  re- 
as  much  as  possible.  I  need  not  again  read  the 
relative  to  the  policy,  as  they  have  been  already 

iduce  to  a  clearer  understanding  of  the  case  as  it  is 
id  on  the  proof,  if  we  consider  first  the  plea  of  the 
it  Mrs.  Foster  withheld  or  concealed  from  the  In- 
pany  a  material  fact  which  she  was  bound  to  com- 
id  failed  to  communicate, 
linion  that,  for  this  plea,  there  is  in  the  proof  no 

Reading  the  pursuers'  allegations  on  record,  and 
ve  consideration  of  the  proof,  I  entertain  no  doubt 

good  faith,  honesty,  and  truthful  intention  of  Mrs. 
ieed  that  has  not  been  seriously  challenged  by  the 
1  there  is  no  ground  whatever  for  doubting  it.  It 
mrj  to  enter  on  the  details  of  the  proof  in  this  re- 


spect. The  result  is  beyond  doubt.  I  am  satisfied  that  she 
did  not  withhold  or  conceal  any  fact  which  she  knew,  and 
which  it  was  her  duty  to  have  communicated.  I  am  quite  con- 
vinced that  at  the  date  of  the  policy,  and  at  the  date  of  her 
declaration,  she  was  actually,  honestly,  and  innocently,  ignorant 
of  the  existence  of  rupture,  or  of  the  existence  of  any  symptom 
which  did  to  her  indicate,  or  which  can  reasonably  be  held  to 
be  such  as  ought  to  have  indicated  to  her,  the  existence  of  rup- 
ture, or  of  any  other  disease.  The  small  swelling  referred  to  in 
the  proof  did  not  indicate  to  her,  and  cannot  now  be  viewed  as 
a  symptom  which  ought  to  have  indicated  to  her,  either  rupture 
or  any  other  disease.  This  innocent  ignorance  on  her  part  is, 
to  my  mind,  the  result  of  the  evidence,  and  my  opinion  is  con- 
firmed by  the  testimony  of  Dr.  Watson,  an  eminent  medical 
man,  speaking  from  the  experience  of  a  lajge  practice.  I  think 
it  scarcely  admits  of  doubt.  Indeed,  the  pursuers*  case  was 
ultimately  put  almost  entirely  on  the  more  general  plea,  which 
I  shall  now  proceed  to  consider.  It  is  not  on  the  head  of  con- 
cealment that  this  policy  can  be  reduced. 

But  the  leading  plea  of  the  pursuers  is,  that,  apart  from  all 
question  of  concealment,  and  assuming,  as  has  been  proved,  the 
entire  honesty  and  good  faith  of  Mrs.  Foster,  still  that  this 
policy  contains  as  a  condition  an  absolute  warranty  against 
rupture,  whether  known  or  unknown,  and  that  on  rupture  hav- 
ing subsequently  been  the  cause  of  death,  the  policy  must  be 
reduced  as  null  and  void. 

I 'am  anxious  that  my  view  of  the  real  issue — the  true  con- 
troversy— in  this  ease  should  be  correctly  understood  and  appre- 
ciated. I  think  there  has  been  some  attemi>t  to  escape  from  it. 
There  has  been  some  attempt  to  make  the  case  turn  on  the  effect 
of  a  warranty,  rather  than  on  the  existence  of  a  warranty. 

The  question  is— not  whether  an  absolute  warranty  can  be 
escaped  from  in  respect  of  the  ignorance,  even  the  innocent 
ignorance,  of  the  party  giving  the  warranty  ?  If  there  be  really 
absolute  warranty  unqualified  and  to  the  extent  maintained,  the 
warranty  must  be  enforced,  though  the  contract  would  then  be 
one  of  extreme  severity  and  ruinous  result  to  the  party  assured. 
As  was  observed  by  Lord  President  Boyle  in  the  case  of 
Hutchison,  such  a  construction  of  the  contract  as  the  pursuers 
contend  for  would  practically  put  an  end  to  life  insurance.  But 
the  true  question  here  is,  whether  in  this  case,  under  this  policy, 
there  was  an  absolute  warranty  against  disease,  known  or  un- 
known,— ^warranty  against  the  existence  of  an  obscure  disease, 
confessedly  not  known  to  the  declarant,  and  proved  to  have  been 
innocently  unknown — ^that  is  to  say,  not  reasonably  within  her 
cognizance— a  disease  of  which  she  was  ignorant  and  excusably 
ignorant.  There  is  no  presumption  of  such  an  absolute  warranty, 
in  a  contract  of  insurance  made  by  a  party  in  a  humble  condition 
with  an  insurance  company,  the  contract  being  framed,  and  the 
words  chosen  by  the  insurance  company. 

There  is  not  only  no  presumption  in  favour  of  such  an  absolute 
warranty, — all  reasonable  and  equitable  presumption  is  against 
it.  It  is,  however,  here  alleged  by  the  insurance  company,  and 
it  must  be  clearly  proved  by  them  to  be  within  the  contract. 
In  other  words,  it  must  be  made  clearly  to  appear,  that  absolute 
warranty  against  disease,  known  or  unknown,  was  within  the 
true  and  honest  meaning  of  this  contract.  The  Lord  Advocate 
maintained  that  the  meaning  of  the  parties  was  of  no  consequence, 
if  the  legal  meaning  of  the  words  has  been  made  out.  I  cannot 
admit  that  to  be  sound.  I  think  that,  in  a  consensual  contract, 
the  true  and  honest  meaning  of  the  parties,  ascertained  from 
fair  construction  of  the  words,  is  the  legal  meaning  of  the  con- 
tract. In  a  bilateral  contract  there  must  be  mutual  good  faith, 
concurrence  of  honest  intention,  eonsennts  in  idem  placUum,  and 
in  a  contract  where,  as  in  a  policy  of  assurance,  the  highest  equity 
prevails,  the  mutuality  of  consent  must  be  especially  clear.  That 
is  the  true  meaning  of  my  contract,  which  I  desire  the  other 
contracting  party  to  put  upon  it,  not  that  which,  in  my  own 
favour,  I  wrap  up  in  genenJ  phrase,  or  hide  in  multiplicity  or 
generality  of  words,  and  mean  to  put  upon  it  myself.  Still  less 
can  that  be  the  true  meaning  of  my  contract,  which  neither 
party  meant  at  that  time,  but  which  afterwards,  when  fulfilment 
of  the  contract  is  demanded,  I,  for  my  own  benefit,  attach  to  the 
words. 

A  policy  of  insurance  should  be  so  framed  that  he  who  mns 
may  read.  '*No  form  of  expression  should  be  there  used  by 
which  the  assured  can  be  canght ;"  non  meuB  hie  aermo  nd  quod 
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praecepU  O/ellus,  certainly  not  rusticus  abnormis  sa/nens.  These 
are  the  words  of  Lord  St.  Leonards.  They  are  in  this  case  most 
important  and  appropriate.  So  are  the  words  of  the  same  leanied 
Lord,  "  Unless  the  provisions  in  a  policy  are  fully  explained  to 
the  parties,  a  vast  number  of  persons  will  be  led  to  supiKXse 
that  they  have  made  a  provision  for  their  families  by  insurance 
on  their  lives,  when,  in  point  of  fact,  the  jwlicy  is  not  worth 
the  pai)er  on  which  it  is  written."  It  was  the  belief  of  Mrs. 
Foster,  that  out  of  the  limited  means  of  her  widowhood  she  had 
provided  by  insiirance  for  her  or])han  children.  The  pursuers 
say  that,  in  consequence  of  the  discovery  of  a  disease  unknown 
to  her,  the  policy  is  not  worth  the  paper  on  which  by  them  it 
was  written. 

Can  it  be  supposed  that  Mrs.  Foster  would  have  entered  into 
this  contract  if  she  had  known  that  she  was  giving  a  warranty 
—  a  counter  assurance — against  eleven  diseasefl,  including  rup- 
ture, whether  known  or  unknown  to  her  ?    I  think  clearly  not. 

No  person  of  ordinary  intelligence  would  ever  enter  into  a 
contract  with  such  a  warranty.  The  pursuers  surely  did  not 
mean  her  so  to  understand  the  contract  as  to  contain  that  war- 
ranty, for  they  must  have  well  known  that  if  they  had  inserted 
the  words  "  known  or  unknown,"  she  would  never  have  so  con- 
tracted. But  can  they  now  be  permitted  to  put  on  the  contract 
a  meaning  which  they  did  not  venture  to  express,  knowing  that 
its  expression  would  have  prevented  the  contract, — a  meaning 
which  they  did  not  intend  her  to  put  on  it  ?  I  am  humbly  but 
very  clearly  of  opinion,  that  the  pursuers  cannot  be  permitted 
so  to  interpret  and  so  to  enforce  a  contract  which  they  framed 
themselves,  and  might  have  made  clear  if  they  had  chosen  to  do 
so.  Lord  Stair,  followed  by  all  our  best  authorities,  lays  down 
two  rules  for  construction  of  mutual  contracts.  The  first  is,  the 
words  are  to  be  construed  contra  pro/frentem — against  the  framer 
of  the  writing ;  and  the  second  is,  that,  if  one  of  the  contracting 
parties  be  iu  humble  life  and  acting  without  legal  advice,  the 
words  are  to  be  understood  in  the  "  common  and  vulgar  sense.*' 
To  the  same  effect  and  in  the  same  just  and  equitable  spirit,  we 
have  the  words  of  Lord  Chief-Justice  Cockbum  in  a  recent  case 
of  Fowkes  V.  The  Manchester  Insurance  Company.  "The  true 
reading  of  a  policy  is  according  to  the  way  in  which  a  layman 
(or  unlearned  person)  would  read  the  words."  That  is  the 
honest  reading.  That  is  the  reading  which  must  have  been 
intended.  Any  other  reading  would  be  one  by  which  the  assured 
might  be  caught.  Therefore,  it  is  one  whidi  law  and  equity, 
justice  and  good  faith,  reject. 

Absolute  warranty  is  a  guarantee  against  all  faults, — in  this 
case,  all  diseases,— known  or  unknown.  If  it  is  established 
that  the  true  reading  of  this  policy  is,  that  both  parties  meant 
such  an  absolute  warranty  here,  then  there  is  an  end  of  the  case ; 
and  the  insurance  of  this  poor  widow,  which  she  believed  she 
had  effected  for  her  orphan  family,  is  of  no  force  or  effect. 
Then  was  her  mother's  effort  vain,  and  her  mother's  hope  a  dream, 
and  the  thought  of  the  provision  for  her  children,  which  was 
her  earthly  comfort  in  death,  altogether  without  foundation. 
The  policy,  which  she  meant  as  a  provision  for  her  children, 
would  be,  according  to  the  pursuers'  contention,  not  worth  the 
paper  on  which  it  is  written.  The  question  therefore  is — does 
this  contract  of  assurance,  framed  by  the  pursuers,  and  which 
ought  to  have  been  so  expressed  that  he  who  runs  may  read, 
really  contain,  as  its  honest  meaning  plain  to  the  understanding 
of  a  layman,  this  absolute  warranty  against  rupture,  and  ten 
other  diseases  known  or  unknown  ? 

It  is  clear  that  if  there  be  no  such  absolute  warranty  as  a 
consensual  condition  of  the  contract,  the  pursuers  have  no  ease. 
If  there  is  only  a  representation,  or  statement  short  of  warranty, 
then  the  undoubted  and  entire  honesty  and  innocence  and 
sincere  good  faith  of  the  representation,  will  protect  the 
policy. 

It  has  been  strenuously  argued  by  the  pursuers,  that  the 
answer  of  Mrs.  Foster  to  IJie  6th  question  put  by  the  medical 
officer,  comprehending  eleven  diseases  at  least,  and  answered  in 
the  one  word  "  No,"  is  an  absolute  warranty  against  all  these 
diseases  known  or  unknown.  It  was  also  contended,  and  was 
the  logical  sequence  of  the  argument,  that  all  the  other  answers 
to  the  questions  of  the  doctor  when  given  in  unqualified  terms, 
affirmative  or  negative,  are  also  warranties,  whether  the  fact 
was  known  or  unknown.  The  argument,  boldly  and  broadly 
put,  was,  that  every  unqualified  answer  amonnted  to  such  a 


warranty,  and  that,  in  a  question  of  propenramnty,  mate»% 
does  not  enter  into  consideration. 

A  dexterous  effort  was  made  by  my  learned  and  very  ispi. 
ous  friend,  the  Lord  Advocate,  to  escape  from  the  br^dtial 
generality  of  this  plea,  and  to  limit  the  argument  to  nbak 
calls  the  particular  warranty  here  in  question.  In  the  plafa| 
by  Mr.  Shand  and  Mr.  Balfour  the  argument  was  broadly  jvoni 
in  its  more  general  aspect.  In  order  to  do  full  justice  t»  flu 
pursuers'  case,  I  shall  deal  with  the  argument  under  botk  ia 
aspects.  All  the  answers  to  which  I  now  refer  are  in  vordi*. 
qualified.  Either  they  are  all  warrautiea,  or  in  regard  to  mm 
of  them,  a  qualification  is  understood  though  not  exxiressed.  li^ 
Is  each  of  these  answers  an  absolute  warranty  of  the  fact,  kioii 
or  unknown  ?  It  is  said  that  each  of  them  is  a  warranty  becHi 
they  are  within  "  the  basis  of  the  aasurance." 

Let  us  see  how  this  stands. 

The  first  step  in  the  procedure  is  the  proposal  by  Mrs.  Fols. 
She  makes  a  declaration  appended  to  the  proposal,  in  thefoOif- 
ing  terms: — *'I,  Mary  Waugh  or  Foster,  before  denpneA^k 
hereby  declare  that  I  am  at  present  in  good  health,  nci  liq| 
afflicted  with  any  disorder,  external  or  internal ;  tbit  Ai 
preceding  statements  are  true,  and  that  I  have  not  wiOUl 
or  concesJed  any  important  circumstance.  And  I  (the  ptiiyH 
whose  favour  the  assurance  is  to  be  efiTected)  do  here^  a^ 
that  this  declaration  shall  be  the  basis  of  the  contract  ' 
me  and  the  Life  Association  of  Scotland,  and  that  if  any 
averment  be  made  therein,  or  in  the  answers  to 
by  the  Society's  medical  officer  in  reference  to  this  propoald 
sums  paid  on  account  of  the  assurance  shall  be  forfeited,  aadtti 
assurance  be  null  and  void.*' 

She  here  refers  to  answers  to   questions  by  the  Soa^ 
medical  officer.     That  reference  must  mean  answers  girtatfli 
be  given  ;   for,  in  point  of  sequence,  the  examination  lij  tti 
medical  officer  comes  after  the  propova],  and  after  the  apfisM 
declaration.     When  examined  she  makes  the  replies  to  the^ 
tions  put  to  her,  her  answers  being  written  down  hj  the  mid 
officer  of  the  company,  and  the  only  attestation  of  tbcte  !■» 
tions  and  answers  is  by  a  second  declaration  on  a  sepantepfV 
from  the  proposal,  signed  by  Mrs.  Foster,  and  dedaray  M 
'  *  the  above  statements  are  faithful  and  tmeu"     These  woibfl^ 
in  my  opinion,  important.     I  read  them  as  meaning  tm  • 
cording  to  her  conscioumess,  knowledge,  and  good  faith ;  ' 
the  medical  officer  reports  his  opinion,  and  then  the  Isaias 
Company  having  before  them  the  proposal  with  the  wffti 
declaration,  and  the  answers  to  questions  attested  by  ihtmm^ 
declaration,  bearing  that  the  answers  are  faithful  and  tnie,(liJ 
deal  with  the  proposal  and  declaration.      They  state  a  m 
policy  that  it  rests  on  the  basis  of  a  declaration,  and  tlMatffi 
provide  in  the  policy  that,  "  If  anything  arerred  in  tbe  fonif 
declaration  forming  the  basis  of  the  assurance,  or  in  thenUs 
statements,  be  untrue,  this  policy  and  assurance  shall  be  is( 
and  all  monies  paid  in  respect  thereof  be  forfeited  to  tki  i» 
sociation." 

Reading  these  provisions  strictly,  the  only  dedamtios  M 
is  in  words  stated  to  form  the  basis  of  assurance,  is  tbi  M 
declaration  appended  to  the  proposal.  That  declantici  dM 
not  mention  rupture,  and,  taken  by  itself,  it  would  not  nff^ 
the  pursuers'  case.  It  might  well  be  contended,  tkitii 
answers  to  the  questions  of  the  medical  officer,  being  Kp*^ 
from  the  ])ropoflal,  are  not  within  the  basis  of  this  aMO** 
Such  a  contention  could  scarcely  be  challenged  by  tbe  p«i*4 
for  it  would  not  rest  on  a  construction  more  strict  or  ib^ 
than  that  which  the  pursuers  urge  against  the  defendm.  ^ 
I  am  not  disposed  to  take  this  very  strict  view  of  the  pit^ 
in  the  policy.  I  think  that  the  statements  in  answer  to  4l 
doctor,  being  relative  to  the  proposal,  and  refeired  to  io  ikii^ 
declaration,  may  be  brought  within  the  basis  of  sssuranecL  M 
in  order  so  to  bring  them  within  the  basis,  they  mustbe]in*» 
Now,  the  only  proof  of  them  is  to  be  found  in  the  attartiii* 
that  they  are  *'  faithful  and  true."  It  was  maintsinfd  If^ 
pursuers'  counsel  that  these  words,  "  faithful  and  tme^**  ikas 
not  be  taken  into  consideration.  I  am  not  of  that  opimoD.  ^ 
attestation  cannot  be  considered  without  them,  and  withostl^ 
attestation  the  pursuers  have  no  proof  of  the  answers.  V 
second  declaration,  containing  the  words,  ^'faithfalaodtii^ 
must  either  be  admitted  or  excluded.  If  it  is  adniftlei^ 
words,  "  faithful  and  true"  most  be  oonstmed,  and  sort  * 
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dffect  If  it  is  excluded,  the  aoswers  are  not  proved, 
aeaning  of  the  qualifying  words,  "  faithful  and  true," 
ly  be  doubted.  They  must  mean,  that  the  answers 
n  good  faith,  and  are  true  to  the  best  of  the  declarant's 
I  and  belief.  From  the  dilemma  in  which  the  pur- 
)laced  in  regard  to  this  second  declaration,  it  is  diffi- 
9m  to  escape.  The  admission  of  the  second  declaration 
;he  element  of  the  declarant's  good  faith  as  qualifying 
rs.  The  exclusion  of  the  second  declaration  shuts  out 
(  the  answers.  The  pursuers  have  no  case,  without 
le  answers.  They  have  no  good  case,  if  the  words 
imd  true  "  are  held  as  qualifying  the  answers, 
tsuming  that  the  answers  are  so  referred  to  as  to  be 
ithin  the  provisions  of  the  policy,  the  next  point  is, — 
3  answers  to  these  questions,  which  are  given  without 
dification,  warranties,  on  the  accuracy  of  which  the 
I  the  contract  depends  ?  Let  us  take  one  or  two  of 
ons.  Take  the  answer  given  to  question  seven,  in 
;he  declarant's  mother,  viz. :— That  she  died  at  99,  of 
Suppose  it  turned  out  to  be  incorrect  in  point  of  fact, 
nknown  to  the  declarant,  the  mother  had  died  at  98 
>ecific  ailment,  or  from  the  effects  of  an  incident.  I 
estion  to  the  pursuers'  counsel,  whether  that  answer, 
lade  to  the  best  of  her  knowledge,  would  have  been 
is  policy  ?  His  reply  was,  that  it  would  be  fatal  to 
I  then  put  to  the  pursuers'  counsel  a  question  with 
;he  eighth  answer,  wherein  the  declarant  states  that 

0  brothers  alive  and  both  healthy.  Suppose  that  one 
»hers,  unknown  to  her,  was  at  that  time  ill  in  India, 
iknown  to  her,  he  had  died  in  India  the  day  before  her 
I,  would  that  inaccuracy  make  void  the  policy  ?    The 

1  was,  that  it  would  make  void  the  policy.  I  must 
Ly  learned  friend  at  the  bar  seemed  a  little  doubtful 
sply.  But,  if  it  be  the  meaning  of  their  plea,  it  seems 
e  a  result  so  extravagant,  so  unjust,  and  so  ridiculous, 
mt  to  a  reductio  ad  absurdum,  fatid  to  any  reasoning 
>lve4  such  a  result. 

n  quite  ready  to  take  the  other  alternative,  and  as- 
»  questions  to  the  counsel  to  be  answered  the  other 
he  Lord  Advocate  appeared  to  suggest,  though  he 
r  declined  to  choose  between  the  two  alternatives, 
len  the  pursuers  do  not  maintain  that  all  the  answers 
the  doctor's  questions  without  special  qualification 
warranties.  In  some  instances  the  quaHfipation  that 
r  is  morally  truthful,  made  in  good  faith,  and  accord- 
owledge  and  belief,  is  assumed  of  accepted.  Why 
t)e  excluded  or  rejected  in  regard  to  the  sixth  ques- 
ap|>ears  to  me  that,  if  there  is  any  answer  to  which 
nable  qualification  applies,  it  is  the  answer  to  the 
tion.  Consider  it  in  relation  to  the  questions  which 
The  fourth  question  is,  "  Are  yon  now,  in  your 
►n,  in  perfect  health  ?" — Ana,  **  Yes."  This  answer, 
'  given  fi-om  her  own  consciousness,  is  not  disputed  to 
and  perfectly  true,  though  she  had  the  hidden  disease 
s  afterwards  ascertained.  The  fifth  question  is, 
Iments,  and  medical  advice  have  you  had?"  That 
^  be  answered  according  to  her  knowledge,  and  it  is 
«d  that  it  has  been  answered  honestly.  The  sixth 
I,  "  Have  you  had  rheumatism,  gout,  rupture,  fits," 
ling  eleven  named,  and  twenty  or  thirty  unnamed 
She  answers  '*No."  In  regard  to  these  questions  it 
ed  by  the  Insurance  Company  that  no  third  party 
esent  Alone  and  unaided  she  was  questioned,  and 
hat  then  and  there  she  undertook  a  warranty  against 
lown  and  unknown.  It  is  proved  that  this  most  com- 
I  list  of  diseases  was  simply  read  over  to  her :  no  ex- 
were  given  her,  and  separate  questions  in  regard  to 
mlar  disease  were  not  put.  Her  answer  was  taken  to 
list  in  one  single  wonL  I  cannot  help  saying,  that 
is  mode  of  questioning  a  rustic,  and  a  widow,  was  mis- 
rhe  pursuers  now  say,  that  they  meant  the  answer  to 
don  to  be  a  warranty  absolute  against  all  these  eleven 
nown  or  unknown.  Did  they  so  mean,  and  conceal 
ing  ?  They  did  not  tell  her  that.  They  gave  her  no 
lat  they  would  hold  her  innocent  ignorance  to  be  as 
r  as  a  wilful  falsehood.  If  they  so  meant,  then  the 
I  now  pleaded  was  pat  in  order  to  obtain  an  absolute 


warranty,  yet  that  was  not  explained  to  her,  and  the  question 
was  not  even  put  separately  to  her  in  regard  to  each  disease. 
Then  what  is  the  meaning  of  the  expression,  "  Have  you  had 
such  disease  ?  '*  I  think  that  question  must  mean,  have  you 
had  consciousness  of  such  disease  ?  Are  you  conscious  of  having 
had  such  disease  ?  I  do  not  think  that  any  one  could  answer 
that  question,  put  in  regard  to  eleven  diseases  at  once,  in  the 
affirmative,  except  from  personal  consciousness  of  having  suffered 
from  one  or  other  of  the  complaints.  This  lady  had  no  such 
consciousness.  She  could  not,  according  to  her  knowledge,  have 
truly  answered  the  question  in  the  affirmative.  She  therefore 
answered  it  in  the  negative,  faithfully,  and,  according  to  her 
knowledge,  consciousness,  and  belief,  tnily. 

On  the  alternative  view  which  I  am  now  taking  of  the  pur- 
suers* plea,  and  taking  because  the  pursuers'  desired  it,  I  must 
assume  that  every  answer  given  wi&out  qualification  is  not  a 
warranty.  I  must  assume  that  the  qualifieation  of  moral  truth- 
fulness and  good  faith  is  implied  and  understood  in  regard  to 
some.  But  that  seems  to  me  fatal  to  the  logic  of  the  pursuers' 
argument.  I  can  see  no  reason  to  support  the  distinction.  For, 
if  equity  demands  that  the  qualification  be  understood  in  regard 
to  the  seventh  and  eighth  answers,  then  how  can  it  possibly  be 
rejected  in  regard  to  the  sii(th  answer  given  to  a  question 
framed,  as  we  have  seen,  and  put  to  this  poor  wonuui  with  re- 
ference to  eleven  diseases  at  once,  without  explanation,  and  even 
without  separation  of  the  question  as  applicable  to  the  different 
complaints  ?  I  really  do  not  know  which  alternative  is  most 
unfavourable  to  the  pursuers.  On  either  alternative  I  am 
satisfied  that  they  have  no  just  or  sound  case. 

We  are  dealing  with  a  declaration  on  a  subject  within  the 
scope  of  personal  consciousness  in  regard  to  an  obscure  disease 
in  the  declarant's  own  body.  She  had  never  consulted  a  medical 
man  on  the  subject.  She  had  never  felt  pain  from  it.  She  had 
never  been  conscious  of  the  existence  of  it.  Nay,  more,  it  is 
well  proved  that  she  was  innocently,  as  well  as  honestly,  ignorant 
of  its  existence.  Only  from  her  own  consciousness  could  she 
reply  to  the  question,  whether  she  had  ever  had  that  disease  ? 
She  replied  in  the  negative.  She  could  not  honestly  have  re- 
plied otherwise.  She  attested  her  replies  as  "  faithful  and  true." 
And  they  were  so. 

I  shall  now  proceed  very  briefly  to  notice  the  legal  authorities 
in  respect  of  which  the  pursuers  maintain  that  this  policy  of 
insurance,  of  which  the  honesty  and  good  faith  on  the  part  of 
Mrs.  Foster  is  beyond  dispute,  and  which  she  believed  to  be 
a  provision  for  her  children,  is  nevertheless  null  and  void,  and 
the  premiums  forfeited  to  the  Company. 

The  question  on  which  authority  in  point  of  law  is  required 
to  support  the  case  of  the  pursuers  is  not  authority  to  prove  the 
inflexible  character  of  an  absolute  warranty,  if  such  a  warranty 
has  been  here  undertaken.  I  think  the  Solicitor-General  did  not 
raise  any  doubt  on  that  subject.  I  certainly  entertain  none. 
The  question  really  is,  whether  in  this  contract  the  answers  of 
Mrs.  Foster  to  the  questions  put  by  the  medical  officer  of  the 
Company,  must  in  law  be  held  as  amounting  to  an  absolnte 
warranty.  The  authorities  urged  on  us  by  tiie  pursuers  have 
all  been  English  decisions.  They  are  most  interesting  and  im- 
portant, and  I  have  given  to  them  my  most  respectful  and 
attentive  consideration.  But  it  is  not  to  be  overlooked  that 
the  leading  Scottish  authority  on  the  subject  is  certainly  against 
the  pursuers. 

The  decision  in  the  case  of  Hutchison  v.  the  National  Life 
Assurance  Company  (February  21,  1845,  7  S.  and  D.  467),  is  of 
very  high  authority.  The  judgment  of  Lord  Wood  as  Onlinary, 
explained  by  him  in  an  elaborate  note,  was  affirmed  by  the 
unanimous  judgment  of  the  Court,  each  Judge  giving  a  separate 
and  decided  opinion  in  favour  of  the  assured,  and  repelling  the 
plea  of  absolute  warranty  against  an  unknown  disease.  When 
it  is  remembered  that  these  Judges,  affirming  the  opinion  of 
Lord  Wood,  himself  a  Judge  of  high  authority,  were  Lord 
President  Boyle,  Lord  Mackenzie,  Lord  FuUerton,  and  Lord 
Jeffrey,  it  must  be  acknowledged  that  the  decision  is  entitled  to 
the  highest  respect  as  a  Scottish  authority :  and  in  this  Court  it 
has  never  since  been  challenged  or  donbted. 

But  I  have  felt  no  desire  to  escape  consideration  of  the  Eng- 
lish authorities.  For  my  own  part,  I  have  always  cherished,  as 
not  only  important  and  authoritative,  but  as  precions  and  even 
sacred,  the  great  rules  and  principles  of  equity  for  which  we  are 
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indebted  to  the  jurists  of  England.  I  have  therefore  carefully 
studied  the  decisions  which  the  pursuers'  counsel  have  so 
earnestly  and  ably  jtressed  on  us,  and  studied  them  with  re- 
ference to  these  great  principles  of  equity,  and  I  have  come  to 
the  conclusion  that  none  of  these  decisions  meet  the  true  ques- 
tion raised  in  this  case. 

After  the  remarks  which  have  been  already  made  on  these 
decisions,  I  shall  not  presume  to  enter  on  any  further  analysis 
of  them.  In  every  one  of  them  where  the  decision  has  been 
in  favour  of  the  Insurance  Company,  special  grounds  of  judg- 
ment can  be  discovered  which  distinguish  the  case  from  the 
present  There  is  no  case  in  which  an  answer  to  the  question 
of  a  medical  o£5cer,  given  as  this  answer  was  given  to  a  question 
framed  as  this  question  was  frame<l,  and  related  to  the  policy  as 
this  answer  is  related  to  the  policy,  has  ever  been  sustained  by 
decision  as  an  absolute  warranty  against  a  disease  of  the  exist- 
ence of  which  the  declarant  was  innocently  ignorant.  The 
case  of  Dutfkett  r.  Williams  has  been  strongly  pressed  on  us. 
That  was  a  case  of  re-insurance,  the  policy  being  on  the  life  of 
another,  and  the  life  being  not  insurable.  I  do  not  think  that 
case  in  point.  Where  a  |>erson  is  proposing  to  insure  the  life  of 
another,  and,  in  order  to  obtain  a  y>olicy,  is  speaking  in  regard 
to  the  health  of  another,  and  makes  absolute  and  unqualified 
statements  of  fact,  in  regard  to  which  he  can  have  no  personal 
conciousness  or  complete  assurance,  then  he  is  going  beyond  the 
scope  of  his  knowledge  and  out  of  his  ground ;  and,  doing  so 
voluntarily  and  to  promote  his  own  ends,  he  is  held  to  guarantee 
what  he  asserts.  Besides,  the  party  so  applying  for  insurance, 
and  the  party  whose  life  is  proposed  for  insurance,  are  viewed 
as  standing  in  a  certain  relation  to  each  other ;  they  are  held 
as  respectively  agents  for  each  other  in  the  matter,  and  they  are 
presumed  to  be  in  communication.  If  the  one  whose  life  is  to 
be  insured  knows  the  truth,  and  the  other  who  proposes  the 
insurance  does  not  ascertain  it,  but,  being  personally  ignorant, 
makes  a  statement  contrary  to  the  truth,  such  ignorance  is,  under 
the  circumstances,  not  excusable  ignorance,  for  he  ought  to  have 
ascertained  the  truth  before  he  made  the  statement,  and  such 
ignorance  cannot  avail  In  the  case  of  Sir  William  Forbes  and 
Co.  (9th  March  1832,  10  S.  451),  Lord  President  Hope  said 
that  the  proposer  of  the  insurance  and  Lord  Mar,  on  whose  life 
the  insurance  was  proposed,  stood  in  the  relation  of  agents  for 
each  other,  and  that  the  proposer  was  bound  to  know  what  Lord 
Mar  knew  in  regard  to  his  Lordship's  habits  and  health,  since 
he  ought  to  have  ascertained  it.  In  the  case  of  Hutchison  to 
which  I  have  already  referred,  the  case  of  Duckett  v.  Williams 
was  founded  on  by  the  Insurance  Company,  and  the  distinction 
between  the  case  of  Duckett  v.  Williams  and  such  a  case  as  the 
present  was  fully  recognised  and  clearly  explained. 

With  the  exception  of  this  brief  notice  of  the  case  of  Duckett 
V.  Williams,  I  do  not  think  it  necessary  to  trespass  on  the  time 
of  the  Court  by  minute  investigation  of  the  English  authorities 
quoted,  because  I  concur  in  the  remarks  which  Lord  Deas  has 
made  on  these  cases.  In  none  of  them  have  the  pursuers  pre- 
sented the  authority  of  express  decision  ;  and  the  judical  dicta 
founded  on  must  be  viewed  as  applicable  to  the  special  circum- 
stances of  the  particular  causes.  There  are  also  dicta,  not 
without  great  weight  and  authority,  in  the  opinion  of  Lord 
Mansfield  in  the  case  ot  Koss  v.  Bradshaw  (1  Blackstone,  312*14), 
of  Lonl  Denman  in  Sweete  v.  Fairlie  (6  Car.  and  Payne,  p.  1), 
and  of  Lord  Chief -Justice  Cock  bum  in  Fowkes  v.  Manchester 
and  London  Assurance  Comimny  (3  F.  and  T.  440.)  I  do  not 
suggest  these  as  decisions  opposed  to  those  quoted  by  the  pur- 
suers. But  I  think  that  the  dicta  of  these  distinguished  Judges 
are  more  appropriate  to  the  immediate  question  before  us,  than 
are  some  of  the  judicial  remarks  on  which  the  pursuers  rely, — 
remarks  made  in  cases  of  a  very  different  description. 

The  observations  of  the  Judges  in  the  case  of  Fowkes  relate 
to  the  question  on  which,  in  my  humble  opinion,  this  case  ought 
to  turn.  I  must  again  remind  you,  that  the  pursuers'  counsel 
maintained  that  the  intention  of  the  parties,  even  of  both  the 
parties  to  this  policy,  is  of  no  consequence,  but  that  the  words 
must  be  construed  and  enforced  strictly.  I  cannot  think  that 
pro]>osition  well  founded  in  law  or  in  equity.  In  a  consensual 
contract,  the  true  intent  and  meaning  of  the  parties  must  be 
ascertained  if  possible.  Chief-Justice  Cockbum,  in  the  case  of 
Fowkes,  says  that  the  intention  of  the  parties  is  to  be  ascertained 
and  that  the  words  are  to  be  construed  contra  pro/erentem,  that 


is,  against  the  framers, — the  InBurance  Company.  The  cilta 
Judges  express  the  same  opinion  ;  and  Chief -Justice  CockUm 
follows  up  his  remark  by  saying  tliat  the  tme  sense  <yf  Ai 
agreement  is  "  that  in  which  it  would  be  understood  bj  a  1^ 
man,"  meaning  an  unlettered  man. 

Now,  it  does  not  appear  to  me  possible,  sccording  to  icas 
or  justice,  to  hold  that  this  poor  widow,  Mrs.  Foster,  meistte 
peril  her  insurance  on  the  absolute  verity  of  a  statement  of  fas 
which  she  made  according  to  her  belief  and  ber  oondouBa^ 
and  of  which  she  could  not  otherwise  bave  personal  knoiridgL 
Nor  can  I,  in  justice  to  the  pursuers,  8U|*pose  that  they  meal 
to  entrap  her  into  a  warranty,  and  that  they  intended  tint  At 
should  BO  peril  her  insurance  without  meaning  it.  That  vwli 
be  a  fraud.  I  cannot  believe  it.  Tbe  intention  is  thus  agmrt 
the  warranty  on  both  tides. 

One  of  your  Lordships  put  the  question  during  the  argoBoi^ 
whether  the  pursuers  maintained  tbe  same  law  in  regud  tsi 
congenital  disease  of  the  heart,  unknown  and  unsuspected  d» 
ing  life,  and  only  ascertained  on  pt^H  mortem.  ezaminatioB.  S 
I  do  not  mistake,  the  answer  was  that  siicb  congenital  diMi 
would  be  within  this  warranty.  If  tbe  pursuen^  argomat  ■ 
well  founded  no  life-])olicy  could  have  been  validly  ^ectod  tf 
any  time  by  such  a  person,  though  be  may  bave  lived  fomaf 
years,  and  on  his  death  the  policy  would  be  declared  void,  wi 
all  the  premiums  forfeited.  It  is  often  said  that  besrt 
is  more  common  now  than  formerly,  and  if  the  pursncn*  jm 
position  is  sound  in  law,  it  is  right  that  tlie  proposition  udik 
law  should  be  known. 

I  do  not  mean  to  say  that  I  have  felt  tbis  question  frn  ta 
di£5culty.  The  argument  for  the  pursuers  has  been  noks 
able  than  urgent ;  and  there  have  occasionally  been  judical » 
marks  made  in  England  on  the  enforcement  of  warranty,  iMA^ 
if  a]>plied  to  this  case,  might  create  difficulty. 

But,  on  the  prior  question,  Whether  there  is  in  this  oortMl 
an  absolute  warranty  against  tins  disease,  known  or  nnkBHi^ 
I  think  there  ia  no  authority  opi>08ed  to  the  esse  of  HotehMS 

According  to  my  conviction  there  is  no  sucb  wmmMtfhtL 
Justice  and  equity  and  good  faith  forbid  it ;  and  it  is  a  itSef ii 
my  mind  to  feel  satisfied  as  I  do,  that  no  authority  in  poiil  if 
law  has  been  adduced,  clear  enough  and  strong  enon^  ts  «■• 
pel  me  to  decide  against  the  good  faitb  of  the  polky,  mi  ■ 
favour  of  the  Insurance  Company. 

I  think  that  on  both  grounds  of  action,  the  defendoi* 
entitled  to  absolvitor. 


Lord  Jerviswoode  concurred. 

The  Court  assoilzied  the  defenders  from  the  condoMij 
of  the  summons. 

Act.  Lord  Advocate  (Young,  Q.C.),  Shand,  Balfour;  JM] 
and  Lindesay,  W.S.  Agents.— AlL  Solicitor-General  {Ciu^(fif 
Asher ;  M'Ewen  and  Carment,  Affenta, — M.  Clerk 


February  4,  1873. 

second  division. 

David  Nimmo,   Defender  and    Appellant,  v.  Wiua* 

NiMMO,  Pursuer  and  Respondent, 

Loan — Proof — Deposit-Receipt — Intromission — Accwaiitf^ 
action  was  raised  for  payment  of  a  sum  of  money,  "bcii|* 
amount  contained  in  a  deposit-receijit  in  favour  of  thej^i^ 
uplifted  by  the  defender."  HM  (1.)  that  in  ioftf** 
action  was  or  might  be  rested  on  an  alleged  loan  bytkip 
suer  to  the  defender,  such  ground  of  action  cmdd  i^  !| 
proved  by  parole  evidence,  and  that  the  only  ^^,*1[| 
defender  founded  on  in  proof  of  it,  being  the  defender''^ 
written  on  the  back  of  the  deposit-receipt,  wai  ^^ 
proof  of  such  loan,  nor  sufficient  to  render  parole  f^ 
admissible ;  (2.)  that,  in  so  far  as  the  action  wasieifeedo*  , 
defender's  alleged  intromission  with  the  pnrsnei^  ^^  !l 
consequent  liability  to  account,  while  parole  proof  ^"jfj 
petent,  the  result  of  the  evidence  negatived  tbe  jfi^ 
contention. 

This  action  was  raised  on  14th  December  1871  b  ^ 


\f:^ 
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rt  of  Stirlingshire  hy  William  Nimmo  against 
;  David  Niramo.  The  sumraonB  concla^ied  fi>r 
f£34, 

amount  contained  in  a  deposit-receipt,  dat«d  the 
f  October  1862,  grant<*d  by  the  agent  of  the  Com- 
k  of  Scotland  at  Linlithgow,  in  favour  of  the  iiursner^ 
amount  wa?,  on  or  abaut  the  27th  day  of  Angnat 
ed  by  the  defender  from  said  bank  ;  together  with 
11  a.  5d.,  b^ing  the  interest  which  had  accrued  on 
al  sum,  ami  for  which  aums  the  defender  hika  refust^d 
to  account  to  tho  parauer,  with  interest  on  said  re- 
n«,  at  the  rate  of  £^  per  centunti  per  annum  fronx  the 
Entioned  date  till  payment* 

ondescendence  the  pursuer  stated — 

the  period  of  five  years  or  thereby  pceceding  the  27th 
ber  13G2,  the  pursue r  was  em plo3*ed  aa  a  ploughman, 
that  time  he  almost  tn variably ^  on  Tecevving  payment 
l^ear'B  wages  or  fee,  handed  a  proportion  of  the  aame 
ler,  in  order  that  she  might  jjace  the  aamc  in  himk 
t,  and  she  accordingly  deposited  the  eaid  sum  of  £34, 
mt  codfiifited  of  several  actum  ulationa,  in  the  Com- 
jk  at  Linlithgow  on  said  36th  day  of  October  1§C2, 
ler's  name  and  forhia  behoof,  the  money  so  deposited 
ursuer'a  property,  2.  On  or  about  the  22d  day  of 
13»  a  sale  of  the  pursuer's  fathor^s  effeeta  took  place» 
te  defender  was  present  and  made  leveral  pure  baa  eg. 
er,  who  waa  then  in  the  kiiowledge  that  the  pursuer 
in  bunk,  came  to  the  pursuer  and  Informed  him  of 
lea  which  ho  had  made  at  the  sale,  repreacnting  at 
roe  that  he  waa  ahnrt  of  cash,  and  would  theref^ire 
o  pay  for  hig  purchases  unless  he  obtained  aaaistance 
one,  for  which  assistance  he  8i>li cited  the  pursuer. 
;  to  the  solicitation  of  the  defender,  and  iu  order  to 
the  purauor  went  to  his  mother  (who  had  the  cua- 
said  deposit- receipt  for  behoof  of  the  pursuer),  and 
,  delivery  of  the  same  from  her.  The  pursuer  there- 
wd  the  aaid  rectiipt,  and  delivered  the  same  tn  the 
pon  delivery  of  which  the  defender  went  to  the  bank 
jw  and  uplifted  the  proceeds,  together  with  lis.  5d. 
ifbich  had  accrued  thereon,  and  he  applied  the  same 
of  his  purchases  at  saiii  sale,  or  otherwise  for  his  own 
4.  About  three  months  after  the  date  of  the  sale, 
tionedj  the  purnuer,  who  waa  then  in  need  of  his 
it  to  the  defender  and  asked  for  repayment  of  the 
he  had  previously  advances!.  The  defender  atated 
la  not  in  j^ossession  of  the  necessary  funds  at  this 
ay  the  loan,  but,  in  order  to  accommodate  thts  pur- 
id  to  give  him  an  authority  to  uplift  an  account, 
to  £l7r  which  the  defender  alleged  to  be  due  to  him 
►rdie,  farmer,  Little  Kerse,  Polmont»  The  puraucr, 
eclined  to  take  the  said  account  aa  part- payment  of 
itained  in  said  deposit  receipt, 

Wnder  stated  in  answer — 

fender,  on  or  about  the  27tb  August  1863,  received 
bther^  Mary  Robertson  or  Him  mo,  a  deposit-receipt 
^mmercial  Bank,  Linlithgow,  for  £34,  dated  on  or 
!7th  October  1862,  with  instructions  to  cash  the  aame 
lick  the  defender  did,  and  accounted  to  her  therefor 
e.  The  deposit -receipt  is  believed  to  have  been 
n  name  of  pursuer,  hut  it  had  been  endorsed  by  the 
id  was  held  by  the  said  Mary  Kobertson  or  Kimmo 
r  lianding  it  to  defender  to  cash  for  her.  Indeed,  it 
and  averred  by  the  defender,  that  the  money  in  said 
eipt  never  helonge<l  to  pursuer,  but  waa  solely  the 
f  the  iaid  Mary  Robertson  or  Nimmo/^ 

^rV* — L  The  action  being  incompetently  laid,  and 
nta  being  insufficient  to  support  its  conclusions,  fell 
ased.  On  the  Merits. — 2.  The  claim  was  prescribed, 
getl  loan  could  only  be  proved  by  writ  or  oath  of  de- 
Thc  defender  having  accounted  to  Mary  Robertson 
the  holder  of  the  said  deposits reeetpt,  and  the  party 
ued  aud  instructed  him  to  cash  it)  waa  not  reaponaible 
refar. 


The  Shenff-Bubstilute  (Bell)  repelled  the  defender^a 
first  and  second  pleas,  nnd  before  further  answer  allowed 
to  both  parties  a  proat prout  dcjure  in  support  of  their 
respective  avermentPj  and  to  tho  pursuer  a  conjunct  pro* 
bat  ion. 

The  Sberiff-subatitutc  explained  iu  his  note  : — 

"  Before  disposing  of  the  defender's  other  pleas,  a  proof  before 
answer  has  been  allowed ;  and  in  doing  so,  the  SheriJF-aubati- 
tute  does  not  think  that  he  has  in  any  way  contravened  the 
general  rule  of  law,  by  which  a  loan  of  money  above  £8,  6s.  8d- 
can  only  be  proved  by  the  writ  or  oath  of  the  alleged  debton 
In  this  case,  the  purauer's  averments  and  the  defender's  admia* 
eions  concur  as  to  the  imirortant  facts,  that  the  dejiosit  receipt, 
libelled  as  having  been  cashed  by  the  defender,  was  in  the  pur- 
suer's name,  and  endorsed  by  him.  There  ts  thua^  on  the  admitted 
facta,  a  presumption  in  favour  of  the  pursuer  being  the  true 
creditor  of  (he  bank  for  the  sum  coutained  in  the  deposit^recciptf 
and  that  by  endorsation  of  the  receipt,  which  is  not  a  negotiable 
inatmment,  he  did  not  confer  upon  the  holder  a  right  to  its 
contents  j  but  that  the  holder,  aa  mandatory,  by  uplifting  the 
contents,  became  the  debtor  of  the  true  owner  for  the  amounti 
But  the  defender,  while  he  doea  not  pretend  that  he  received 
the  contenta  of  the  deposit  •receipt,  either  aa  a  donation  or  in 
payment  of  a  debt,  alleges  that  hia  mother,  and  not  the  pursuer^ 
waa  the  true  owner  of  the  money  contained  in  the  receipt,  that 
it  was  by  her,  and  not  by  the  pnrsuer,  that  the  receipt  waa  de^ 
livered  to  him  for  the  purpose  of  being  caithed,  and  that  he  haa 
aceoao  ted  to  his  moth  er  for  its  contents.  I  n  these  circum  stan  cea, 
and  mope  especially  before  having  seen  the  deposit-receijit,  which, 
it  was  explained  at  the  debate,  the  bank  will  not  proiluce  unless 
by  order  of  Court,  the  Sheriff-substitiite,  while  indicating  hia 
opinion  as  to  the  presumptions  arising  from  the  admitted  facta^ 
haa  abstained  from  any  speeilic  6 n dings,  but  has  thought  it  com* 
petent,  and  the  proper  courae,  to  allow  a  proof  before  answer, 
in  which  the  ownership  of  the  deposit- receipt  and  all  the  cir* 
curastances  connectetl  with  it  may  be  aacertained, 

"As  explanatory  of  the  law  as  to  the  nature  and  effects  of 
dejioait-receipta,  reference  may  be  made  to  the  opinions  of  the 
Court  in  the  following  cases  : — Fraser  v.  Bruce,  25th  November 
1857  ;  Barstow  f.  Tnglis,  4th  December  18,77  ;  Rose  v,  Kennedy, 
8th  July  I8li3;  National  Bank  a  Bryce,  20th  January  1866; 
British  Unen  Co.  v.  Mackenzie,  18th  June  1S6G." 

The  defender  reclaimed  against  this  interlocutor,  to 
which  the  Sheriff  (Bkckburn)  adhered. 

Proof  Wrts  led  for  the  pursuer  only. 

It  was  abundantly  proved  that  the  pursuer  had  been  m 
the  habit  of  placing  his  earnings,  whether  more  or  less  of 
them,  in  his  mather^s  bauds* 

George  NiEntno,  a  brother  of  the  partiesj  stated  that 
some  time  before  1863  his  mother  had  handed  htm  about 
£33  or  £SA  U^  be  lodged  In  hank  in  the  pursuer^s  name* 
She  did  not  aay  whose  money  it  was.  Witness  took  the 
monej  to  a  bank  in  Linlithgow,  and  got  a  receipt  for  it. 

Mrs,  Mary  Nimmo,  the  mother  of  the  parties,  admitted 
that  the  pursuer  bad  from  time  to  time  lodged  part  of  hia 
earnings  with  her,  but  she  stated  that  be  had  got  most  of 
tho  money  back  again •  In  regard  to  the  dep)ait-receipt 
for  £34  she  slated — 

**  I  deposited  £34  of  my  ot^n  money  in  his  name  iu  bank  at 
Linlithgow.  I  did  this  because  there  waa  a  law-plea  going  oa 
with  my  husband ;  and  I  was  afraid  the  money  might  be  lost 
That  was  money  which  my  mother  had  left  me  when  she  died. 
It  is  nearly  twenty  years  atnce  my  mothe*-  died,  I  got  JC65  at 
her  death,  and  I  bad  £40  of  it  for  many  years  in  my  own  name 
in  the  Clydesdale  Bank,  The  other  £25  I  had  uaed  from  tima 
to  time.  I  had  not  given  David  any  of  said  money.  I  had  lent 
him  money,  whioh  he  always  paid  hack,  I  think  I  had  lodged 
money  once  in  DaWil's  uame  in  the  Clydesdale  Bank.  I  had  at 
one  time  lodged  £:i\}  in  Geoi^ge's  name  in  tho  National  Bank, 
That  waa  since  I  lodged  £34  in  pursue r'a  name.  It  was  previa 
ously  that  I  had  lodged  money  in  defender's  name,  I  still  havo 
money  lodged  in  George  a  name.  I  reminded  him  lately  of  thit, 
aiaiee  hia  examlnatioo  in  this  ease.    ^I  may  ha?e  told  Wslliaok 
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that  I  had  £34  in  bank  in  his  name  ;  bat  I  did  not  tell  him  that 
it  was  his,  or  as  good  as  his.  My  hnsband^s  effects  vrere  sold  off 
at  the  instance  of  Mr.  Adam  Smith,  while  the  money,  £34,  was 
still  in  bank  in  the  pursuer's  name.  Defender  bought  some  of 
my  husband's  effects,  and  he  was  short  of  a  little  money  to  pay 
for  his  purchases.  I  lent  him  what  he  needed  on  the  day  fol- 
lowing the  sale.  I  think  it  was  £12  ;  and  he  would  have  got 
more  had  he  required  it.  That  was  part  of  the  money  which 
had  been  deposited  in  pursuer's  name.  He  signed  the  receipt, 
and  we  got  the  money.  I  had  asked  him  to  sign  his  name  on 
the  receipt  which  I  brought  to  him  in  our  own  house  for  that 
purpose.  I  probably  told  pursuer  what  my  object  was  ;  at  any 
rate  he  knew  that  it  was  to  enable  me  to  give  David  part  of  the 

money,  in  order  that  he  might  pay  for  his  purchase 

David  repaid  me  the  money  which  I  had  lent  him  within  a  few 
days  or  weeks  at  furthest." 

The  pursuer  in  his  evidence  repeated  bis  statements  on 
record. 

The  defender  stated  that  on  the  day  after  the  sale  of  his 
father's  effects,  his  mother  gave  him  the  deposit-receipt  in 
question,  which  had  been  blank  indorsed  by  the  pursuer, 
to  get  the  money  for  her  ;  that  be  got  the  money  from  the 
bank,  and  at  once  returned  the  whole  amount  to  his 
mother.  A  few  days  after  he  got  a  much  smaller  sum, 
the  exact  amount  of  which  he  had  forgotten,  as  a  loan 
from  his  mother,  which  he  repaid  within  a  month  or  two. 

The  Sheriff-substitute  pronounced  the  following  inter- 
locutor : — 

«  Falkirk,  5th  June  1872.— Finds  that,  in  terms  of  the  deposit- 
receipt,  No.  9  of  process. of  date  27th  October  1862,  the  pursuer 
became  creditor  of  the  Commercial  Bank  at  Linlithgow  for  the 
sum  of  £34  sterling,  which  had  been  paid  into  the  said  bank  in 
the  pursuer's  name  by  his  brother,  George  Nimmo,  acting  under 
the  instructions  of  their  mother,  Mrs.  Mary  Robertson  or 
Nimmo,  to  whom  the  pursuer  had  been  in  the  habit  of  paying 
his  wages  from  time  to  time:  Finds  that  the  defender  has 
failed  to  overcome  the  presumption  arising  from  the  terms  of 
the  receipt  in  the  pursuer's  favour,  so  as  to  prove  that  his 
mother,  and  not  the  pursuer,  was  the  true  owner  of  the  de(>osit- 
receipt:  Finds  that  the  said  deposit-receipt  was,  on  26th 
August  1862,  indorsed  by  the  pursuer  at  the  defender's  request, 
in  order  to  enable  the  latter  to  pay  for  certain  purchases  which 
he  had  made  at  the  sale  of  his  father's  effects  on  that  day  :  Finds 
that  on  the  following  day,  the  contents  of  the  deposit-receipt, 
being  £34,  with  lis.  5d.  of  interest  accrued  thereon,  were  up- 
lifted from  the  bank  by  the  defender,  whose  endorsation  the 
deposit-receipt  also  bears  :  Finds,  in  law,  that  the  defender,  by 
uplifting  the  contents,  became  the  debtor  of  the  pursuer  for  the 
amount,  and  was  bound  to  account  to  him  therefor  ;  Finds  that 
he  has  not  accounted,  except  to  the  amount  of  30s.,  as  stated  in 
the  condescendence  :  Therefore  finds  that  the  defender  is  bound 
to  repay  to  the  pursuer  the  sum  of  £33,  Is.  5d.,  with  bank 
interest  as  in  deposit-receipt,  from  27th  August  1863  until  the  | 
date  of  citation  in  this  summons,  and  with  interest  on  said  sum 
at  6  per  cent,  thereafter  until  payment :  Finds  the  pursuer  en-  , 
titled  to  expenses." 

The  defender  appealed  to  the  Sheriff,  who  adhered. 

The  defender  appealed  to  the  Court  of  Session,  and 
argued — 

Loan  of  money  could  only  be  proved  by  writ  or  oath.  The 
defender's  endorsement  of  the  dei>osit-receipt  was  not  writ — 
Haldane  v.  Speirs,  March  1872,  ante,  vol.  xliv.  p.  305,  and 
authorities  there  cited.  Even  if  parole  proof  was  competent,  the 
evidence  was  insufficient  to  support  the  conclusions  of  the  sum- 
mons. 

Argued  for  the  pnrsuer — 

The  defender  admitted  that  he  received  money  standing  in 
the  name  of  the  pursuer,  and  was  therefore  bound  to  account. 
At  advising — 

Lord  Bexholme. — ^The  summons  seems  to  raise  a  case  of 
intromission  and  consequent  liability.  The  condescendence 
develops  a  case  of  loan.     This  gives  rise  to  the  plea  against  the 


pursuer,  that  loan  cannot  be  proved  except  by  writ  or  oiti. 
Had  it  not  been  for  mutual  statements  of  facta  by  the  paitie^ 
this  plea  would  have  been  decisive  againat  the  pnrsuer.  Batii 
the  parties  have  gone  to  issue  on  certain  matters  of  bet,  n 
must  look  at  the  proof. 

I  take  a  different  view  of  the  import  of  the  evidenee  bm 
either  of  the  Sheriffs.  The  pursuer  cannot  controvert  the  fid 
that  the  money  was  lodged  in  bank,  not  by  him,  but  bj  tti 
mother.  He  does  not  aUege  that  he  directed  bis  nit^ii 
lo<lge  the  money.  She  says  that  the  money  was  her  ovs,  al 
gives  another  and  a  very  plausible  rea-^on  for  the  depodt-neefl 
not  being  in  her  name,  viz.,  that  ahe  wished  to  proieettti 
money  from  her  husband's  creditors.  At  the  requfst  of  ka 
mother,  or  with  her  concurrence,  the  pnrsaer  blank  indorMdtk 
deposit-receipt.  This  seems  to  indicate  that  he  had  no  objedM 
to  his  mother  having  the  control  of  the  money,  whetherift  wis  km 
or  not.  The  receipt  being  so  endorsed,  the  money  is  drawn  if 
the  defender  and  the  mother,  who  went  together  to  the  bsaka 
order  to  do  so.  He  was  required  by  the  bank  to  pat  hit  ■■ 
on  the  back.  This  is  solely  for  preserving  a  record  of  the  | 
to  whom  the  money  is  \md,  and  I  question  whether  the  M  j 
have  any  right  to  require  the  endorsation  as  a  oondztaitf  [ 
paying  the  money. 

The  circumstances  of  this  case  are  different  from  Huttl^  i 
former  case.      The  money  was  not  deposited  by  the  jtmi 
himself,  but  by  another  person,  and  he  is  obliged  ioSnil 
that  person's  evidence.      The  whole  strength  of  tliefnartf 
case  appears  to  be  his  own  evidence.     It  is  said  to  be  apftH  \ 
but  I  do  not  see  that  it  is  supported  in  any  material  pout  fli  J 
case  resolves  itself  into  this  :  Is  the  pursuer  to  have  endS|n  J 
to  his  own  statement,  without  corroboration,  and  sgiiDi(tkr»  I 
dence  of  several  witnesses,  including  the  mother,  who  imli  [ 
party  to  this  case,  and  must  know  more  about  the  dna^bm 
than  any  one  else  ? 

Viewing  this  case  as  one  of  intromission,  I  thiokthitpiib 
evidence  was  admissible,  but  that  it  is  insufficient  to  nifMt Ai 
pursuer's  case. 

Lord  Nbaves. — I  concur ;  and  I  do  so  in  both  uficbd 
the  case.  If  we  were  to  decide  the  case  on  the  daiMflf  Ai 
record  which  contain  the  facts  alleged  in  support  of  thi  «f  ^. 
general  conclusions  of  the  snnmions,  we  would  vndooMi^  ^^ . 
have  before  us  a  question  of  loan  of  money ;  and  I  hnei 
hesitation  in  holding  that  in  such  a  case  parole  evidaMiis 
admissible,  and  that  here  the  only  document,  which  eoiUk 
used  as  writ,  being  the  endorsed  deposit-receipt,  it  iBhibikb 
indicate  qiio  animo  the  money  was  transferred.  In  nattsl 
principle,  there  is  no  difference  between  this  case  and  thit' 
the  endorsed  cheque  in  Speirs*s  cases.  It  is  true  that  thocM 
important  distinctions  between  a  deposit-receipt  and  a  chq^i 
but  there  is  no  difference  between  the  signatures  endoiW* 
each  in  this  respect,  that  neither  can  be  any  evidence  of  1* 
It  is  evidence  to  the  bank  in  both  cases,  in  order  to  ideitiff  4i 
recipient  of  the  money,  and  can  be  demanded  by  thels^fc 
no  other  pur])ose.  The  endorsed  receipt  here  is  not  a  (tt» 
ffraphum,  which  should  remain  with  the  pursuer,  andbeskii 
hands  an  acknowledgment  of  receipt  of  money  by  thedeta^ 
with  an  obligation  to  repay. 

But,  as  your  Lordship  has  pointed  out,  the  generalitf  id 
conclusions  of  the  summons  may  be  held  to  let  in  ths  <<^ 
totally  different  ratio  on  which  the  Sheriff  has  given  decnia 
favour  of  the  pursuer — vis.,  intromission  by  the  defender  «■ 
the  pursucr*s  funds  and  liability  to  account  therefor.    Kov*l 
is  a  ])ure  question  of  fact— whose  was  the  money—and  ii|' 
competently  proved  by  parole.      A  proof  has  been  led;  ii^ 
shows  that  the  circumstances  of  this  family  were  embtfi**" 
to  an  extent  which  in  the  end  led  to  a  poinding  of  thohM* 
hold  furniture.     This  state  of  matters  lends  an  air  of  ttiA  |* 
the  statement  of  the  mother,  that  ahe  lodged  her  own  SflMf  * 
bank  not  in  her  own  name  but  in  that  of  her  son,  in  oid*  ^ 
put  it  beyond  the  reach  of  her  hasband*s  creditcns.    The  i^ 
ceipt  remains  in  her  custody.     Then  after  it  is  cashed,  tinl^l 
suer  remains  silent  for  years,  in  presence  of  an  czpiai^ 
by  the   defender  that  he  owed  the   money  to  the  pi 
Though  I  cannot  help  suspecting  that  the  pusDer  nay  hi*   vi^. 
believed  the  story  told  by  his  mother,  of  h«r  having  kidg^dW  1^  ' 
money  in  his  name,  to  mean  that  the  mon^  VM  hii^  boif  ^ 


>.■:  iz. 
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his  wages,  I  yet  must  hold  it  to  be  the  tenor  of 
the  money  de])osited  never  was  his,  and  that  he 
naintain  this  action  either  on  the  ratio  of  loan  or 
n  with  liability  to  account. 

LN. — ^The  summons  concludes  for  payment  of  £34, 
mount  contained  in  a  deix)8it*receipt,  dated  the 
)ctober  1862,  granted  by  the  agent  of  the  Com- 
of  Scotland  at  Linlithgow,  in  favour  of  the  pur- 
ich  amount  was,  on  or  about  the  27th  day  of 
,  uplifted  by  the  defender  from  said  bank.**  The 
s  not  bear  to  be  a  demand  for  repayment  of  money 
loan,  but  is  framed  so  as  to  bring  out  a  case  of 
against  the  defender,  on  the  ground  of  his  having 
contents  of  the  deposit-receipt,  and  being  bound  to 

*al  statement  in  the  summons  is  explained  in  the 
ularly  in  article  4  of  the  pursuer's  condescendence, 
ent  that  the  money  had  been  truly  advanced  as  a 
this  had  been  the  view  we  were  compelled  to  take 
,  I  should  have  been  clearly  of  opinion  that  the 
sn  effect  to  in  the  case  of  Speirs  excluded  parole 
ndoubtedly  loan  of  money  can  only  be  proved  by 
To  admit  parole  proof  it  is  necessary  that  a 
)uld  have  passed  between  the  parties,  given  by  the 
he  money  to  the  other,  so  as  to  remain  as  a  voucher 
though  not  containing  an  obligation  to  repay, 
n  argued  for  the  pursuer  that  the  case  of  Speirs 
iy,  because  that  case  related  to  an  indorsation  on  a 
n  this  case  we  have  the  indorsation  of  the  defender 
it-receipt.  I  quite  concur  with  your  Lordship  that 
ssential  difference  between  the  cases,  in  respect  to 
1  undertaken  by  the  defender  in  putting  his  name 
ument  He  was  naturally  asked  by  the  bank  to 
upon  the  deposit-receipt,  but  his  doing  so  was  not 
Igment  of  loan  in  favour  of  the  pursuer.  So  that 
of  that  class  of  cases,  in  which  such  an  ack now- 
been  given  as  raises  the  presumption  of  obligation 
!S  not  apply  to  the  case  of  indorsation  of  a  cheque 
it-receipt. 

ion  then  had  been  based  solely  on  loan,  there 
»een  no  question  that  parole  proof  was  incompetent, 
rality  of  the  summons  led  to  an  explanation  by  the 
the  deposit-receipt  came  to  be  in  his  name,  although 
y  of  his  mother,  and  to  a  statement  by  the  defender 
istances  of  this  family  transaction,  to  show  that  he 
bted  to  the  pursuer  in  the  amount  claimed.  The 
therefore  was  competent  to  explain  the  view  set 
defender,  as  well  as  to  support  the  claim  of  the 
an  accounting.  In  the  peculiar  circumstances  of 
ink  that  the  Sheriff  was  right  in  admitting  parole 
I  on  the  import  of  that  evidence,  which  is  certainly 
',  the  decision  of  the  case  depends. 

0  the  findings  in  the  interlocutor,  and  to  the  expla- 
by  the  Sheriff-substitute,  I  observe  that  he  has 
to  '*  the  presumption  arising  from  the  terms  of  the 
e  pursuer's  favour,"  and  it  is  very  much  on  this 
kie  takes  a  favourable  view  of  the  proof  for  the  pur- 
eposit-receipt  no  doubt  bears  to  be  in  the  pursuer's 
le  parole  evidence,  which  was  admitted  to  explain 
cumstances,  is  entirely  destructive  of  any  presump- 
rom  the  terms  of  the  receipt.     The  money  was  not 

the  pursuer,  but  by  the  mother.  She  says  so  in 
is,  that  the  money  so  deposited  was  not  Uie  pur- 
r  own.  And  she  gives  the  reason,  that  her  hus- 
Ji  difficulties,  she  deposited  the  money,  which  she 

1  her  own  relations,  in  the  name  of  another,  to 
[gence  of  her  husband's  creditors.  That  is  how  the 
to  be  deposited  in  the  name  of  the  pursuer.  The 
the  pursuer,  as  she  was  entitled  to  demand,  to  put 
•n  the  back  of  the  receipt.  He  leaves  it  endorsed 
of  his  mother.  That  is  clearly  proved  not  only  by 
of  the  mother  and  of  the  defender,  but  of  the  pur- 

What  follows  ?  She  gives  the  receipt  to  the  de- 
takes  it  to  the  bank,  and  gets  the  £34,  and  he  im- 
«•  back  and  brings  the  money  to  his  mother,  as 
distinctly  state  in  their  depositions.    Some  of  it. 


about  £12,  seems  to  have  been  given  over  to  the  defender,  but 
that  he  states  that  he  afterwards  repaid  his  mother,  and  this 
she  confirms.  How  then  can  the  presumption  from  the  terms 
of  the  receipt  be  founded  on,  in  the  face  of  the  clear  evidence 
explaining  why  the  pursuer's  name  had  got  upon  the  receipt  ? 
All  such  presumption  is  destroyed  by  the  parole  evidence. 

The  Sberiff-sdhstitute  thinks  that  the  weight  of  the  evidence 
supports  the  presumption  to  which  he  has  given  effect.  I  am 
very  far  from  reaching  that  conclusion.  I  think  that  the  pur- 
suer's statements  are  unsupported  in  any  essential  respect,  and 
that  the  weight  of  the  evidence  is  in  favour  of  the  defence.  If 
the  pursuer  has  any  claim  for  money  deposited  in  the  hands  of 
his  mother,  which  she  denies  in  her  deposition,  her  statement 
being  that  she  had  paid  him  as  much  as  she  ever  got  from  him, 
he  must  constitute  that  claim  against  her.  The  defender  has 
not  been  shown  to  be  his  debtor. 

Lord  Justicb-Clerk  absent. 

The  Court  pronounced  this  interlocutor  : — 
"  Find  that,  in  so  far  as  the  action  is  or  may  be  rested  on  an 
alleged  loan  of  money  by  the  pursuer  to  the  defender,  such 
ground  of  action  cannot  be  proved  by  parole  evidence,  and  that 
the  only  writing  of  the  defender  founded  on  in  proof  of  it  being 
the  defender's  name  written  on  the  back  of  the  deposit-receipt 
in  question  is  not  legal  proof  of  such  a  loan,  nor  sufficient  to 
render  parole  proof  admissible  :  Further,  in  so  far  as  the  action 
is  rested  on  the  defender's  alleged  intromissions  with  the  pur- 
suer's funds  and  the  defender's  consequent  liability  to  account, 
fiud  in  point  of  fact  that  the  deposit-receipt  in  question,  on  the 
27th  August  1863,  when  its  contents  were  uplifted  from  the 
bank,  was  in  the  hands  of  the  mother  of  the  parties,  who  had 
herself  deposited  the  money  in  bank  on  27th  October  1862,  and 
who  had  remained  in  possession  of  the  said  receipt  all  along  ; 
that  the  said  receipt  had  been  taken  by  her  in  the  name  of  the 
pursuer  to  preserve  from  her  husband's  creditors  the  fund  paid 
in,  which  was  not  the  pursuer's  property,  but  money  to  which 
she  had  succeeded  ;  that  on  26th  October  1862  the  pursuer  put 
his  name  on  the  back  of  the  receipt  with  a  view  to  its  contents 
being  uplifted,  which  was  done  by  her  going  to  the  bank  in 
company  with  the  defender ;  that  the  defender  thereafter  got 
from  the  mother  of  the  parties  a  part  of  the  money  thus  ob- 
tained from  the  bank,  but  did  so  as  an  advance  by  his  mother 
to  him,  and  not  as  an  advance  to  him  by  the  pursuer ;  that  the 
defender  came  under  no  obligation  to  pay  or  account  for  the 
same  to  the  pursuer,  and  that  accordingly  the  defender  paid  or 
accounted  to  his  mother  for  all  the  money  he  had  got  as  afore- 
said :  Find  in  point  of  law  that  in  these  circumstances  the  de- 
fender was  under  no  obligation  to  pay  or  account  to  the  pursuer 
for  the  contents  of  the  said  deposit-receipt,  or  any  part  thereof : 
Therefore  sustain  the  appeal:  Recall  the  interlocutors  com- 
plained of,  and  assoilzie  the  defender  from  the  conclusions  of 
the  action,  and  decern  :  Find  the  defender  entitled  to  the  ex- 
penses of  process,  both  in  the  inferior  Court  and  in  this  Court ; 
and  remit,"  etc. 

Act  Orr  Paterson ;  J.  and  A.  Peddie,  W.S.  Agenta,  — Alt, 
Gloag ;  Bum  and  Gloag,  W.S.  Agents,—!,  Clerk.  d.g. 


February  5,  1873. 

fir9i  division. 

Special  Case. — Mrs.  Jane  Wedderburn  Jolly  or  Kin- 

MOND  and  Others  (Alexander  Kinmond's  Trustees),  and 

Another. 
Trust — Annmty — Sesidue—T&rmB  of  a  trust-disposition  and 

settlement  under  which  it  was  held  that  an  annuity  fell  to 

be  paid  out  of  capital  if  the  income  of  the  trust  funds  proved 

insufficient  to  meet  it. 
The  late  Alexander  Kinmond,  merchant  and  flaxspinner 
in  Dundee,  executed  a  trust-disposition  and  settlement, 
dated  30th  August  1867,  whereby  he  conveyed  to  the 
trustees,  the  first  parties  to  this  case,  all  his  property,  in 
trust  for  the  ends,  uses,  and  purposes  thereiu  mentioned, 
viz.,  inter  alia ;— 
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"  In  the  second  place,  I  hereby  appoint  and  direct  my  trustees 
to  pay  to  the  said  Mrs.  Jane  Wcxlderburn  Jolly  or  Kinmond, 
my  wife,  annually,  the  sum  of  £600,  and  that  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  in  equal  portions,  begin- 
ning the  first  half-year's  payment  at  the  first  of  these  terms 
which  shall  happen  after  my  death,  and  so  forth  yearly  and 
termly  during  the  whole  of  her  natural  life,  provided  she  sur- 
vives me,  with  a  fifth  part  more  of  each  termly  pajrment  of 
liquidate  penalty  in  case  of  failure  in  the  punctual  payment,  and 
legal  interest  for  the  period  of  non-payment  thereof  :  I  also  ap- 
point and  direct  my  trustees  to  convey  to  my  said  wife,  as  soon 
as  convenient  after  my  death,  my  whole  household  furniture, 
inside  and  outside,  bed  and  table  linen,  plate,  books,  pictures, 
and  others,  and  generally  my  whole  household  and  bodily  effects, 
and  that  absolutely  for  her  own  use  and  benefit,  any  provision 
in' the  contract  of  marriage  between  me  and  the  said  Jane  Wed- 
derburn  Jolly  or  Kinmond  to  the  contrary  notwithstanding: 
Further,  I  hereby  appoint  and  direct  my  trustees  to  give  to  my 
said  wife  the  free  liferent  use  of  the  house  belonging  to  me,  called 
No.  7  Douglas  Terrace,  Broughty  Ferry,  and  presently  occupied 
by  us,  and  that  over  and  above  the  annuity  and  others  above 
specified  in  her  favour ;  and  further,  I  hereby  legate  and  be- 
queath to  my  said  wife  the  sum  of  £600,  and  appoint  the  same 
to  be  paid  to  her  within  three  months  after  my  death  ;  declar- 
ing always  that  the  provision  herein  conceived  in  favour  of  my 
said  wife  shall  be  held  as  including  all  her  rights  and  claims 
under  our  said  marriage-contract  or  otherwise,  as  my  widow ; 
and  also  declaring  that  in  the  event  of  the  said  Mrs.  Jane  Wed- 
derbum  Jolly  or  Kinmond  re-marrying,  the  whole  of  the  pro- 
visions herein  contained  in  her  favour  shall  from  the  date  of  that 
event  cease  and  determine :  In  the  third  place,  I  make  the  follow- 
ing special  legacies  :" — (Here  followed  certain  legacies  amount- 
ing to  £1300)  *'  and  I  direct  my  trustees  to  pay  these  legacies 
within  three  months  after  my  death,  or  sooner,  if  they  shall 
find  it  convenient  so  to  do  .  .  .  :  In  the  Jifth  place,  I  hereby 
make  the  following  legacies  :*' — (Here  follow  certain  legacies  to 
nephews  and  nieces  of  the  truster  amounting  to  £18,500),  *'  de- 
cluing  that  the  legacies  contained  in  this  clause  shall  become 
payable  to  the  legatees  only  after  my  death  and  after  the  death 
of  the  said  Mrs.  Jane  Wedderbum  Jolly  or  Kinmood,  as  my 
widow ;  also  declaring  that  the  lawful  issue  of  any  of  said  lega- 
tees predeceasing  the  longest  liver  of  me  and  my  said  wife  shall 
succeed  to  their  parent's  share  in  equal  portions,  and  also  that 
the  share  of  any  of  them  who  may  predecease  me  and  my  said 
wife  without  lawful  issue,  shall  fall  into  the  residue  of  my  trust- 
estate  :  In  the  sixth  place,  I  make  the  following  legacies  or 
bequests: — To  the  Dundee  Royal  Infirmary  I  legate  and  be- 
queath the  sum  of  £1000;  Itenif  to  the  Dundee  Industrial 
School  Society  the  sum  of  £1000  ;  Itenij  to  the  Dundee  Female 
Society  the  sum  of  £500  ;  Item,  to  the  College  for  Ministers' 
Daughters  of  the  Church  of  Scotland  the  sum  of  £500 ;  Itenif  to 
the  Indigent  Gentlewomen's  Society  the  sum  of  £500  ;  Item^  to 
the  schemes  of  the  Church  of  Scotland  the  sum  of  £500,  and  to 
the  Broughty  Beach  Mission  the  sum  of  £500  ;  these  legacies 
being  payable  to  the  treasurers  for  the  time  being  of  these  insti- 
tutions respectively,  and  their  receipts  will  be  a  sufficient  dis- 
charge to  my  trustees  for  the  same  ;  and  declaring  that  these 
legacies  shall  in  like  manner  become  payable  after  my  decease 
and  after  the  decease  of  my  said  widow  only ;  and  declaring 
further,  that  in  the  event  of  my  said  trust-estate  being  found 
insufficient  to  meet  the  debts,  legacies,  and  others  hereinbefore 
provided  for,  then,  and  in  that  case,  I  appoint  and  direct  my 
trustees  to  restrict  and  reduce  the  bequests  made  in  this  sixth 
clause  of  these  presents  proportionally  to  such  an  extent  as  may 
be  necessary  for  meeting  all  the  others  in  full ;  and  in  the  event 
of  my  said  estate  being  more  than  sufficient  for  all  the  purposes 
herein  specified,  then  and  in  that  case  the  legacies  to  my  nephews 
and  nieces  and  their  lawful  issue,  shall  be  increased  proportion- 
ally to  their  respective  amounts  so  as  to  exhaust  the  estate, 
with  power  to  my  said  trustees  to  defer  for  a  time  the  payment 
of  such  increase  or  surplus  if  they  shall  see  cause  so  to  do.  In 
the  seventh  place,  after  payment  of  the  legacies,  debts,  expenses, 
and  others  herein  directed  to  be  made  immediately  after  my 
death,  my  said  estate  will  probably  yield  a  larger  annual  revenue 
than  will  be  sufficient  to  meet  the  annuity  of  £600  in  favour  of 
my  wife,  and  in  that  case  I  hereby  appoint  and  direct  my  trus- 
tees to  pay  to  the  said  Mrs.  Jane  Wedderbum  Jolly  or  Kin- 


mond the  free  annual  surplus  or  revemie  of  flie  trust,  1 
applied  by  her  in  aiding  any  of  my  poorer  relations,  and  in 
moting  such  benevolent  and  religions  objects  as  she  may  spj 
of,  and  in  the  exercise  of  this  trust,  ^e  is  hereby  exea 
from  the  control  of  my  other  trustees  and  of  all  other  po 
whomsoever." 

By  codicil  dated  I2tb  Aagust  1868  Mrs.  Kiomo 
annuity  was  increased  from  £600  to  £1000  per  uin 
but  without  making  any  other  alterations  in  the  proTig 
of  the  trust-settlement 

Mr.  Kinmond  died  on  January  5,  1872,  survived  hj 
widow,  who  was  the  second  party  to  this  case,  but  fet? 
no  children.  The  provisions  in  favour  of  Mn,  Eiow 
contained  in  Mr.  Kinmond's  trust-disposition  and  settieoia 
were  the  same  in  kind,  and  considerably  exceeMi 
amount  those  to  which  she  was  entitled  under  hermih 
nuptial  contract  of  marriage,  dated  5th  November  i&a 

On  realizing  the  estate,  the  trustees  found  tbl  hi 
was  not  sufficient  annual  income  in  their  hands  tof 
Mrs.  Kinmond  the  full  annuity  of  £1000  per  anuon^S 
her  by  the  trust- disposition  and  settlement  aad  oo&Hu 
above  narrated.  A  question  accordingly  arose  kim 
Mrs.  Kinmond  and  the  trustees,  whether  she  wu  or « 
not  entitled  to  have  this  annuity  of  £1000  madeapto 
otherwise  out  of  the  capital  funds  of  the  trust 

The  parties  accordingly  agreed,  in  submitting  tbe  ft 
lowing  questions  for  the  opinion  and  judgment  flfii 
Court : — 

"  1.  Was  the  second  party  entitled,  under  the  siid  inkh 
position  and  settlement,  and  codicils,  to  an  aDDoitf  of  fM^ 
whether  the  revenue  of  the  trust-estate  yielded  thst 
not? 

"2.  In  the  event  of  the  first  question  being  ansvend all 
affirmative,  were  the  first  parties  bound  to  makevpiiii 
second  party  any  deficiency  which  there  might  be  of  iM 
meet  the  annuity  out  of  the  capital  of  the  trust-estaftef 

Authorities  :  Knox's  Trustees  v.  Knox,  1 1th  Jane  lUHt^ 
vol.  xli.  p.  470;  Berry's  Trustees  v.  Cox's  Tniitea,  * 
June  1850,  ante,  vol.  xxii.  p.  455 ;  Birch  v.  Shimtt,  M^ 
L.  R.,  Chan.  App.  644 ;  Williams  on  Executon,  Gth  %l 
1224. 

At  advising — 

Lord  President. — In  this  case  the  testator  appoiBtei 
trustees,  after  payment  of  his  debts,  to  give  hisi^thtl 
rent  of  his  house,  and  to  pay  her  an  annuity  of  £600  a  jftt,  td 
in  a  codicil  he  afterwards  increased  to  £  1 000  a  year.  He  W 
bequeathed  to  her  a  legacy  of  £600  to  be  paidwi^thi 
months  after  his  death.  Now,  looking  at  the  vorAf 
the  clauses  in  which  these  provisions  are  made,  it « 
appear  that  the  trustees  are  as  much  bound  to  pi 
£600  annually  as  they  are  to  pay  the  legacy  ofiGMiM 
and  for  ever.  It  does  not  make  any  difference  tU^ 
former  payment  is  the  payment  of  an  annuity,  for  it 
remembered  that  there  is  a  diff'erence  between  a  lifetsnttfi^ 
annuity.  A  liferent  is  attached  to  a  particular  estate  eref 
fund,  whereas  an  annuity  is  not,  but  is  a  sum  of  iiioiNyti| 
payment  of  which  the  annuitant  is  entitled  year  by  yeii^ «  ^ 
out  reference  to  any  fund  from  which  it  may  come,  wkiA'' 
be  paid  out  of  interest  or  of  capital.  Of  coarse  it  is  propff 
if  the  annuity  can  be  paid  out  of  the  interest  of  the  tniM 
the  trustees  should  not  encroach  on  the  capital,  bit  if 
interest  is  insufficient  then  the  capital  must  be  drawn  Vfi^ 

In  this  case  there  are  certain  small  legacies  which  the  tni* 
are  directed  to  pay  within  three  months  of  the  death  if 
testator.  These  legacies  have  been  paid,  and  it  is  quite  ii< 
formity  with  the  intention  of  the  testator  that  they  stunUij^ 
for  his  direction  as  to  the  payment  of  these  l^acies  skoviil 
they  were  preferable  even  to  the  widow's  provisiflOiL  ■ 
everything  else  is  postponed,  and  must,  if  neceasaiy.yieU^J 
claims.  The  legacies  which  have  been  paid  beii^  ^^''r' 
way,  the  first  duty  of  th3  trustees  is  to  pay  to  tl»  vi^** 
annuity  in  fulL 
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he  other  Judges  concurred. 

bis  interlocutor  was  pronounced : — 

^Ind  and  declare,  in  answer  to  the  first  and  second  questions, 
the  party  of  the  second  part  is  entitled,  under  the  trust- 
■sition  and  settlement  and  codicils  of  her  deceased  husband, 
I  annuity  of  j£1000,  whether  the  revenue  of  the  trust-estate 
tie  time  yields  that  amount  or  not,  and  that  the  parties  of 
irst  part  are  bound,  if  necessary,  to  make  up  to  the  party 
e  second  part  any  deficiency  which  there  may  be  of  income 
Aet  the  annuity  out  of  the  capital  of  the  trust-estate." 

»r  (he  First  Parties,  Watson,  J.  G.  Webster ;  Gibson-Craig, 
arf,  and  Brodies,  W.S.  Agents. — For  the  Second  Party, 
■hall,  H.  Johnston;  Alexander  Howe, W.S.  Agent.— B. Clerk. 

H.J. 

Februaby  5,  1873. 
fibst  dfvision. 
BEBT  Brucb,  Appellant,  v.  John  Lang,  Respondent, 
(e  29  and  30    Vict.  cap.  273  (Glasgow  Police  Act,  1866), 
.     384 — Obligation    to  fence    Jieritage — A   Statute-labour 
1     ran  along  the  bank   of  a  mill-lade,  and  formed  the 
odary  of  the  property  of  the  owner  of  the  mill-lade,  and 
jjways  been  fenced   therefrom  by  the  Statute-labour 
L     trustees ;  the  road  was  afterwards  transferred  to  the 
tgrow  Police  Commissioners  by  an   Act  extending  the 
icsipal  boundary  of  Glasgow  (9  and  10  A'ict.  c.  89).     Held 
»    on  the  passing  of  the  Glasgow  Police  Act,  1866,  any 
S^stion  which  there  might  have  been  upon  those  in  charge 
be  road  to  fence  the  same  was  transferred  to  the  pro- 
b<jr  of  the  mill-lade,  who  was  bound  to  fence  his  "  heri- 

s  29  and  30  Vict.  cap.  273  [Glasgow  Police  Act,  1866), 
»«  321,  322,  325  and  384 — Where  notice  had  been  given 
^"j^toe  of  sect.  384  of  the  Glasgow  Police  Act,  1866,  re- 
^^£iig  certain  subjects  to  be  fenced,  and  no  objections  were 
^d  for  the  proprietor  under  sect.  322,  the  Procurator- 
^  of  the  Dean  of  Guild  Court  applied,  under  sect.  325, 
H>«  Dean  of  Guild  to  grant  warrant  to  execute  the  work, 
Uncertain  and  fix  the  cost  thereof,  and  to  decern  against 
I>roprietor  for  the  same.  Held  {dub.  £x)rd  Deas)  that  the 
^cr  of  the  petition  was  in  conformity  with  the  Statute, 
that  the  Dean  of  Guild  had  no  power  to  ordain  the 
[^etor  to  erect  the  fence,  but  could  only  grant  the 
"fant  craved. 

Respondent,  who  was  procurator-fiscal  of  the  Dean  of 
I  Court  in  Glasgow,  brought  a  petition  in  said  Court 
ni  the  appellant,  who  was  a  paper-maker  at  Woodside 
'  mills,  Glasgow,  setting  forth, — 
bat  the  defender  was  '  proprietor,'  within  the  meaning  of 
GUasgow  Police  Act,  1866,'  of  a  land  or  heritage  situated 
near  South  Woodside  Road,  Glasgow,  viz.,  a  miU-lade, 
.  was  not  properly  fenced. 

bat  on  the  8th  day  of  February  1871  years,  by  virtue  and 
rniB  of  said  Act,  particularly  section  384  thereof,  the 
r  of  Works,  duly  appointed  and  acting  under  the  said  Act, 
ictice  given  in  manner  provided,  thereby  intimated  to  the 
Lefender  that  the  east  bank  of  the  mill-lade,  from  old 
^  Bridge  south  to  w^iere  it  entered  the  defender's  works, 
a  a  dangerous  state,  and  thereby  required  him,  within 
lys  from  said  date,  '  to  build  a  retaining  wall  along  said 
of  mill-lade  up  to  level  of  roadway  of  sufficient  strength, 
'Qt  in  a  hewn  stone  cope  15^X8^  in  not  less  than  three 
^ngths  on  the  top  of  wall,  with  a  substantial  iron  railing 
•t  than  4^  6^  high  from  top  of  cope,'  to  the  satisfaction  of 
Taster  of  Works,  in  order  to  comply  with  the  provision  of 
od  Act 

hat  the  foresaid  work  required  by  the  said  notice  to  be 
led  was  necessary  and  reasonable,  and  no  objections  had 
lodged  thereto,  notwithstanding  which  the  said  defender 
liled  to  comply  with  the  requisition  contained  in  the  said 
I  before  the  expiry  of  the  said  period  therein  specified,  or 
the  ezpiiy  thereof.** 

I  therefore  crayed  the  Dean  of  Guild 
L.  XLY. — HO.  xvn. 


"To  grant  warrant  to  execute  the  said  work,  as  specified  in 
the  said  notice  ;  and  thereafter  to  ascertain  and  fix  the  cost 
thereof,  and  decern  against  the  said  defender  for  the  same  ;  to 
award  the  expenses  of  this  application  and  subsequent  procedure 
against  the  said  defender  and  decern  therefor, — all  in  terms  of 
and  to  the  effect  provided  for  in  the  said  Act  before  referred 
to  and  hereby  founded  on,  particularly  the  321st,  325th,  and 
384th  sections  thereof.'' 

The  appellant  stated  in  answer, 

"  That  he  was  pro])rietor  of  an  area  of  ground,  part  of  the 
lands  of  Woodside,  bounded  on  the  north,  south,  and  west  by 
the  River  Kelvin,  and  ui)on  the  east  by  the  public  road  leading 
through  the  village  of  Woodside  .  .  .  The  mill-lade  in  connexion 
with  his  paper-mill  ran  from  the  Kelvin  alongside  of  the  said 
public  road  south  to  where  it  entered  the  defender's  works,  the 
east  bank  of  the  said  mill-lade  forming  the  west  side  of  the  said 
public  road.  The  relative  ]>osition8  of  the  said  public  road  and 
mill-lade  had  been  the  same  for  at  least  the  last  forty  years.  .  .  . 
The  road  (along  which  valuable  house  property  had  recently 
been  built)  required  improvement  by  being  widened,  straight- 
ened, and  repaired,  and  the  Board  of  Police  wished  to  saddle 
the  respondent  with  this,  their  own  duty,  in  calling  on  him  to 
build  a  retaining  wall,  which  they  intended  to  use  as  a  re- 
taining wall  for  the  road,  and  the  ground  up  to  which  they 
would  claim  as  part  of  the  road.  .  .  .  The  said  public  road  was 
formerly  a  statute-labour  road  under  the  care  of  the  Statute- 
Labour  Trustees  for  the  Barony  Parish  of  Glasgow,  and  was 
administered  by  them  under  the  Lanarkshire  Statute-Labour 
Act,  47  Geo.  in.  cap.  45,  and  the  general  Statute-Labour  Act, 
21st  July  1845.  By  the  Act  9  and  10  Vict  cap.  89,  passed  on 
27th  July  1846,  being  an  Act  to  extend  the  municipal  boundaries 
of  Glasgow,  etc.,  the  said  public  road  was  transferred  from  the 
care  of  the  said  Statute-Labour  Trustees  to  the  care  of  the 
Police  and  Statute-Labour  Committee  of  the  City  of  Glasgow, 
who  took  the  same  over  as  a  public  street  or  road,  and  became 
bound  to  uphold  it  in  the  same  manner  in  which  the  said 
trustees  had  upheld  it.  During  at  least  the  last  forty  years  the 
said  Statute- Labour  Trustees  of  the  Barony  Parish,  and  after- 
wards the  said  Police  and  Statute-Labour  Committee  of  the 
City  of  Glasgow,  and  their  successors,  the  Board  of  Police,  had 
fenced  and  protected  with  a  wooden  paling  the  west  side  of 
said  road,  where  it  ran  alongside  of  and  abutted  upon  the  said 
milMade.  The  present  fence,  which  they  had  allowed  to  fall 
into  disrepair  during  the  year  1871,  was  erected  and  maintained 
by  the  said  Police  and  Statute-Labour  Committee  ;  neither  the 
respondent  nor  his  predecessors  had  ever  till  the  present  pro- 
ceedings were  instituted  been  called  upon  to  fence  the  said 
mill-lade,  or  to  contribute  to  the  expense  of  doing  so,  beyond 
their  proportion  of  statute-labour  rates.  So  long  as  the  said 
Statute-Lftbour  Committee  and  the  Board  of  Police  fulfilled  their 
duty  of  fencing  the  said  public  road  there  was  no  danger  to  the 
lieges,  and  it  was  only  upon  their  allowing  the  present  fence, 
which  was  their  property  and  was  erected  by  them,  to  fall  into 
disrepair  in  the  course  of  the  year  187 If  that  danger  was  to 
be  apprehended." 

Pleaded  for  the  petitioner  (the  respondent  in  this 
Court)— 

The  respondent  having  failed  to  comply  with  the  notice  of 
the  Master  of  Works,  issued  in  terms  of  section  384  of  the 
'*  Glasgow  Police  Act,  1866,"  requiring  him,  as  proprietor,  to  fence 
the  land  or  heritage  referred  to,  and  no  objections  having  been 
lodged  thereto,  as  provided  for  by  said  Act,  he  was  entitled  to 
the  warrant  craved. 

Pleaded  for  the  respondent  (the  appellant  in  this 
Conrt)— 

1.  It  being  the  duty  of  the  Police  and  Statute-Labour  Com- 
mittee of  the  City  of  Glasgow  (whom  the  petitioner  represented), 
as  coming  in  place  of  the  Statute-Labour  Trustees  of  the 
Barony  Parish,  to  fence  and  protect  the  public  road  from  the 
mill-lade  in  question,  it  was  unnecessary  and  incompetent  to  call 
on  him  to  fence  the  mill-lade.  2.  The  said  Statute-Labour  Trus- 
tees and  Statute-Labour  Committee  having  for  at  least  the  last 
forty  years  fenced  and  protected  the  said  public  road  from  the  said 
mill- lade,  and  the  respondent  and  his  predecessors  never  having 
been  called  upon  during  at  least  the  last  forty  yean  to  fence 
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the  said  milMade,  it  was  incompeteDt  in  this  process  to  change 
the  prescriptive  state  of  possession,  and  the  prescriptive  use 
and  wont,  and  duties  and  rights  of  parties.  4.  In  any  event, 
the  work  specified  in  the  petition  was  unnecessary  and  ex- 
cessive for  the  fencing  of  the  mill-lade. 

The  Dean  of  Guild  (Alexander  Ewing)  pronounced  the 
two  following  interlocutors : — 

*'25/A  May  1872. — Finds  that,  independently  of  the  provision 
of  the  Police  Act  (384)  requiring  the  defender,  as  proprietor  of  the 
lade  in  question,  to  protect  the  lieges  from  danger,  arising  from 
the  open  and  exposed  state  of  the  lade  which  is  admitted  to  be 
his  pro|)erty,  he  is  bound  to  do  so  at  common  law ;  and  accord- 
ingly ordains  him  to  enclose  the  same  in  terms  of  the  notice 
by  tiie  Master  of  Works  produced  ;  or,  in  his  option,  remits, 
first,  to  Mr.  James  Cruickshank,  one  of  the  inspectors  of  Court, 
to  visit  the  premises  and  to  specify  the  kind  of  fence  he  would 
in  all  the  circumstances  recommend  should  be  erected,  with  the 
probable  cost  thereof ;  reserving  to  pronounce  quoad  ultra." 

**  26th  September  1872.— Adheres  to  the  interlocutor  of  the 
25th  May  1872,  and  of  new  ordains  the  defender  to  enclose  the 
lade  in  question,  which  in  its  present  exposed  state  is 
dangerous  to  the  lieges  ;  and  before  further  judgment  appoints 
the  respondent,  under  the  option  given  to  him  by  the  said 
interlocutor,  to  state  whether  he  is  pre^iared  to  enclose  the 
lade  in  question,  in  terms  of  the  notice  by  the  Master  of 
Works  produced,  or  to  erect  such  a  modified  fence  along  the 
lade  as  Mr.  James  Cruickshank,  after  visiting  the  premises,  may 
specify,  agreeably  to  the  interlocutor  now  adhered  to.*' 

Mr.    Bnice,  the    respondent,    appealed    to    the    First 
Division  of  the  Court  of  Session. 
At  advising — 

Lord  President. —This  proceeding  is  purely  statutory,  and 
the  petitioner,  who  is  the  Procurator-fiscal  of  the  Dean  of 
Guild  Court,  has  properly  framed  his  petition  entirely  on  the 
Statute.  It  proceeds  on  a  notice  given  in  terms  of  the 
384th  section  requiring  the  appellant,  who  is  the  proprietor  of  a 
mill-lade,  to  fence  the  same.  Now  the  statutory  ])roceeding  is 
plain  enough,  at  least  when  the  whole  clauses  of  the  Statute  are 
brought  to  bear  upon  it.  But  in  the  meantime  it  may  be  useful 
to  notice  what  the  appellant's  contention  in  the  present  case  is. 
He  says  that  the  proceeding  is  unwarranted ;  that  though  he 
is  the  owner  of  this  mill-lade,  yet  the  only  thing  which  reuders 
fencing  necessary  is,  that  the  lade  lies  adjacent  to  the  highway, 
and  that  the  parties  who  ought  to  erect  the  fence  are  those  in 
whom  the  road  is  now  vested.  These  ])arties  are  the  police 
board,  to  whom  the  road  has  been  transferred  by  the  Police  Act 
founded  on  in  this  case.  He  offers  to  prove  that  the  road  always 
was  fenced  by  the  road  trustees,  and  says  that  it  is  their  duty 
to  go  on  fencing  it  or  maintaining  the  fence,  and  that  the  only 
use  of  a  fence  is  to  protect  persons  passing  along  the  road. 
Now  all  this  appears  to  me  to  be  utterly  irrelevant.  So  long 
as  this  road  was  a  road  in  the  country  there  was  no  one  who 
had  power  to  make  the  present  respondent  fence  it,  and  there- 
fore if  it  needed  fencing,  it  was  the  obvious  duty  of  the  road 
trustees  to  erect  a  fence.  But  when  this  road  is  brought  within 
the  limits  of  the  Glasgow  Police  Act,  and  under  the  Glasgow 
Police  Board,  then  the  whole  aspect  of  affairs  is  changed.  Every 
proprietor  is  under  that  Act  obliged  to  fence  his  heritage  what- 
ever it  is.  That  being  so,  the  necessity  of  fencing  the  road 
comes  to  an  end.  It  is  no  longer  the  duty  of  the  road  trustees 
to  fence,  because  the  Statute  requires  the  owner  of  every  heritage 
and,  among  others,  the  present  respondent,  to  fence  his 
heritage. 

Let  us  now  see  what  the  Statute  prescribes.  The  384th 
section  empowers  the  Master  of  Works  by  notice  to  require  any 
proprietor  or  occupier  of  lands  or  heritage  to  fence  Uie  same. 
That  is  the  whole  enactment.  The  notice  itself  is  to  be  given 
in  terms  of  sections  392-4,  and  it  is  not  disputed  that  the  notice 
in  this  case  was  given  precisely  in  terms  of  these  sections.  But 
section  386  carries  us  back  to  the  proceedings  prescribed  by  a 
previous  part  of  the  Statute,  in  order  to  see  what  the  course  of 
procedure  after  delivery  of  the  notice  already  mentioned  is  to 
be.  It  carries  us  back  to  section  321  and  foUowing  sections. 
Section  321  enacts  that  the  Master  of  Works  shall  in  his  notice 
describe  the  work  required  to  be  done  in  a  particular  way,  and 


shall  specify  the  period  allowed  for  its  execntion.  I 
that  the  notice  given  was  disconform  to  this  aectaoo. 
322  says  that  if  the  proprietor  on  whom  the  noti 
served  feels  himself  aggrieved  thereby,  he  may  witl 
deliver  to  the  clerk  written  objections,  whereoi 
procedure  therein  specified  shall  take  place.  In  ti 
appellant  did  not  avail  himself  of  this  opportnn 
objections.  The  Procurator-fiscal  therefore  proa 
the  325th  section,  which  provides  that  if  the  propr 
comply  with  the  notice  given  him  within  the  sped 
shall  be  competent  for  the  Procurator-fiscal  to  a 
Dean  of  Guild  for  warrant  to  execute  the  work,  am 
the  Dean  of  Guild  to  grant  warrant  for  the  exec 
work,  and  to  ascertain  and  fix  the  cost  thereof,  an* 
against  the  proprietor  for  the  same.  Now  it  is  undc 
section  that  the  present  petition  is  presented,  and  the 
of  the  Dean  of  Guild  is  thereby  most  strictly  defineci 
can  be  asked  to  do  and  can  do  is  to  grant  warraot 
the  work — to  fix  and  ascertain  the  cost  when  exe 
then  to  decern  against  the  proprietor.  Now  the 
the  petition  is  exactly  in  conformity  with  the  provisi* 
clause.  It  bears  to  be  all  in  terms  and  to  the  effec 
for  by  the  said  Statute,  and  particularly  of  the  321 
and  384th  sections. 

Now  if  the  Dean  of  Guild  had  proceeded  strictly  in  o 
with  the  terms  of  this  clause,  nothing  would  have  iiui 
Court  to  interfere.  Instead  of  that,  however,  unfortunate 
interlocutors  of  25th  May  and  26th  September  he  liii 
the  respondent,  the  appdlant  here,  to  erect  the  fence 
Now  he  had  no  right  to  do  that  under  the  Act  of  Fi 
That  is  not  the  policy  of  the  Act  at  alL  If  the  propri 
erected  the  fence  under  the  notice  served  on  him  he 
proper  party  to  do  so.  But  not  having  done  so  be  ces 
the  proper  party.  To  that  extent,  therefore,  I  think  tb 
Guild  has  gone  out  of  the  Statute,  and  this  must  be  i 
But  on  the  merits  of  the  case  I  think  there  can  be  no 
The  Dean  of  Guild  being  satisfied  of  the  facts  could  d( 
except  grant  the  warrant  craved.  What  I  propose  Um 
do  is  to  recall  the  interlocutors  complaine<l  of,  and  rei 
Dean  of  Guild  to  grant  the  warrant  craved,  in  the  ter 
statutory  powers. 

Lord  Deas. — It  is  clear  that  it  was  quite  compeiei 
Master  of  Works  to  give  the  notice  referred  to  in  the  pe 
for  the  Dean  of  Guild  to  enforce  the  demand  so  made 
not  think  that  by  raising  the  question  who  was  liable  i 
the  operations  or  to  ])ay  the  expense  of  them,  the  pn 
the  mill-lade  relieved  himself  from  the  necessity  of  o 
orders  of  the  Dean  of  Guild  acting  under  his  statutory 
It  is  not  set  forth  in  so  many  words  that  the  obj 
powers  conferred  by  the  Statute  was  to  prevent  dsDj 
public  ;  but  it  is  plain  that  that  was  at  least  one  r 
such  large  powers  were  given.  These  ])Owers,  no  do 
to  many  things  in  which  danger  to  the  public  is  not 
It  is  plain,  however,  that  an  open  milllade  such  as  tl 
to  the  public  street,  and  to  a  row  of  inhabited  houses 
which  it  is  proper  and  necessary  to  have  protected  1 
for  the  safety  of  the  public.  I  entirely  agree  with  y 
ship  that  the  Dean  of  Guild*s  visit  to  the  spot  was  a  ] 
sufficient  mode  of  ascertaining  the  facts.  I  further  i 
it  would  have  been  quite  regidar  and  competent  to  ba 
a  warrant  to  some  one  to  execute  the  work  with  an 
payment  against  the  proprietor  of  the  mill-lade,  leavi 
work  out  any  right  of  relief  he  might  have  against  ott 
a  milMade  in  such  a  position  is  not  to  be  left  unproti 
all  questions  of  liability  for  the  expense  of  fencingiti 
The  questions  of  liability  raised  by  the  defender  may 
tently  tried  afterwards.  Indeed,  if  it  were  ever  so  clear 
parties  were  likewise  bound  to  do  the  work  or  wen 
relief  to  the  defender,  that  would  not  affect  the  oomp 
necessity  of  enforcing  this  provision  of  the  Act  T 
short,  no  relevancy  in  any  of  the  objections  raised 
ground  of  ultimate  liability.  Neither  do  we  need  to 
whether  this  petition  might  have  proceeded  at  cos 
Section  296  is  in  very  broad  terms  with  regard  to  tbe 
the  Master  of  Works ;  and  the  petition  is  entiiely  k 
Statute. 
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ver,  quite  so  clear  as  your  Lordship  seems  to 
he  party  himself  might  not  have  been  ordained 
uy  work.  Sections  321,  322,  and  324  point 
ihat  the  proprietor  might  have  complied  with 
put  an  end  to  the  matter ;  but  they  look  very 
lat  the  Dean  of  Guild  might  have  proceeded 
do  so.  At  all  events,  the  substance  of  what 
.  did  here  was  right  enough)  for  there  could  be 
in  allowing  the  party  an  opportunity  of  doing  I 
f  if  he  chose.  The  defender,  however,  has 
7portunity,  and  the  clearest  course  under  the 
t  in  the  terms  proposed  by  your  Lordship. 

AN.— The  appellant  is  undoubtedly  proprietor 
It  is  important  to  observe  that  the  parties 
le  are  not  alleged  to  be  proprietors  of  the  kind 
spect  of  which  the  statutory  notice  may  be 
,  *Mands  and  heritages,"  in  the  Valuation  Act 
roads,  and  therefore  the  road  trustees  could 
;ice.  Then,  the  notice  was  in  fact  given  to  one 
or  of  the  mill-lade  ;  and  the  next  point  is  that 
oines  the  primary  liability,  and  if  the  party 
not  choose  to  protect  the  subject  in  question, 
1  may  grant  to  the  Master  of  Works  an  order 
»rk8,  and  on  their  being  executed  a  decree  for 
st  the  person  failing  to  obtemper  the  first  order, 
estion  of  nicety  is  as  to  the  Dean  of  Guild's 
primarily  the  execution  of  the  work  by  the 
leaving  the  person  held  liable  in  the  expense 
>wn  band  any  recourse  he  may  have  against 
opinion  that  the  question  between  the  appellant 
ustees  remains  untouched.  It  is  not  clear 
road  or  the  milMade  that  is  "  dangerous ;"  but 
al  question,  it  is  at  all  events  plain  that  the 
mse  of  the  danger. 

OODE  concurred, 
utor  was  pronounced : — 
iterlocutora  of  the  Dean  of  Guild,  dated  re- 
lay and  26th  September  1872,  and  remit  to  the 
grant  warrant  for  the  execution  of  the  work 
otice  mentioned  in  the  iietition,  and  thereafter 
ain  the  cost  of  executing  the  said  work,  and 
he  appellant  for  the  amount  thereof,  and  to 
terof  expenses :  Find  no  expensesin  this  Court." 
lir ;  John  Galletly,  S.S.C.  AgenL^Alt.  Balfour; 
lith,  S.S.C.  Afjents.—yL,  Clerk.  H.J. 


February  6,  1873. 

n^T  DIVWION. 

]ase — Jerome  Dennison  and  Others. 
uties,  Pvrchase  of— Consolidation— Succession — 
vo  ladies,  who  were  possessed  of  certain  heri- 
in  Orkney,  for  which  feu  and  other  duties  were 
•d  Dundas  as  the  Crown  donatory,  executed  a 
lisposition  and  settlement  of  their  whole  pro- 
g  in  the  eighth  purpose  the  said  lands  to  be 
certain  charitable  uses  therein  specified,  and 
I  the  tenth  purpose  to  certain  persons  named  all 
Bs,  or  other  heritable  subjects  of  whatever 
•mination  the  same  may  be  "  which  they  should 
icceed  to  "  after  the  date  of  their  said  trust- 
d  settlement.  They  thereafter  acquired  by 
Lord  Dundas  the  feu  and  other  duties  effeiring 
ortified  under  the  eighth  purpose,  receiving  from 
ition  to  the  said  feu  and  other  duties,  which, 
peculiarity  of  his  tenure,  was  all  the  title  he 
i  held  the  said  lands  subsequently,  and  down  to 
lir  death,  exempt  from  payment  of  any  reddendo. 
)  feu  and  other  duties  thus  acqiured  were  ac- 
two  ladies  for  the  purpose  of  disburdening  the 
b  as  a  separate  heritable  subject,  and  therefore 
ider  the  tenth  purpose  of  the  trust, 
sition  and  settlement,  dated  the  21st  day 
Misses  Barbara  and   Helena  Feu,  botb 


since  deceased,  assigned  and  disponed  to  each  other,  and 
the  longest  liver  of  tbcm,  and  after  the  decease  of  the 
survivor,  to  Mr.  Patrick  Neill,  printer  in  Edinburgh,  and 
James  Dennison  of  North  Myre,  in  Sanda,  also  both  since 
deceased,  and  the  other  persons  therein  named,  as  trus- 
tees for  the  purposes  therein  specified,  the  whole  means 
and  estate,  heritable  and  moveable,  then  belonging  to  them, 
or  which  should  belong  to  them  or  either  of  them  at 
their  death ;  and  in  particular,  certain  lands  called  Arie 
and  Mussater,  situated  in  the  Island  of  Stronsay  in 
Orkney. 

By  the  eighth  purpose  of  the  trust  it  was  declared 
ihat  after  the  death  of  certain  liferenters,  all  since  dead,  the 
farm  of  Mussater  and  the  farm  of  Arie,  together  with 
the  mansion-house  of  Arie,  and  park  and  garden  ad- 
jacent thereto,  should  form  and  constitute  a  fund  or 
mortification  for  certain  charitable  purposes  therein 
specified. 

The  tenth  purpose  of  the  trust  was  in  the  following 
terms  : — "  Tenthly^  We  hereby  appoint  our  said  trustees, 
after  the  death  of  the  survivor  of  us,  to  assign,  dispone, 
convey,  and  make  over,  to  and  in  favour  of  the  said 
Patrick  Neill,  and  his  heirs  or  assignees,  all  such  lands, 
houses,  or  other  heritable  subjects,  of  whatever  nature 
or  denomination  the  same  may  be,  which  I,  the  said 
Helena  Fea,  may  acquire  or  succeed  to  after  the  date  of 
these  presents  :  And  further,  we  appoint  our  said  trustees, 
in  like  manner,  after  the  death  of  the  survivor  of  us, 
to  assign,  convey,  dispone,  and  make  over  all  such  lands, 
houses,  or  other  heritable  subjects,  of  whatever  nature 
or  denomination  the  same  maj  be,  that  I,  the  said 
Barbara  Fea,  may  acquire  or  succeed  to  after  the 
date  of  these  presents,  to  and  in  favour  of  the  said 
Patrick  Neill  and  James  Dennison  of  Myre,  equally 
betwixt  them,  and  to  the  heirs  of  the  said  Patrick 
Neill,  and  on  the  failure  of  the  said  James  Den- 
nison, to  Janet  Traill,  daughter  of  Walter  Traill  of 
Westove." 

At  the  date  of  the  said  tnist-disposition  and  settle- 
ment, the  said  Barbara  and  Helena  Fea  were  equal  pro 
indiviso  proprietors  of  and  infeft  in  the  above-mentioned 
lands  of  Mussater,  conform  to  Crown  charter  of  adjudica- 
tion, and  instrument  of  sasine  proceeding  thereon,  dated 
27th  February  1800.  By  the  said  charter  the  lands  of 
Arie  and  Mussater  were  to  be  held  of  the  Crown  as 
superior,  in  free  blench  farm,  and  feu-farm,  fee  and 
heritage,  for  ever,  for  payment  of  the  feu  duties  and  others, 
as  in  the  former  investitures. 

The  said  feu  and  other  duties  referred  to  in  the 
charter,  which  consisted  of  certain  quantities  of  bear, 
butter,  poultry,  and  money,  formed  part  of  the  earldom 
of  Orkney,  and  were  payable  to  the  late  Thomas  Lord 
Dundas,  to  whom  they  belonged  as  in  right  of  the 
Grown,  conform  to  Crown  charter  in  his  favour  of,  inter 
alia,  the  earldom  of  Orkney  and  lordship  of  Zetland, 
including  therein  right  to  the  feu  and  other  duties  payable 
by  the  Crown's  vassals  within  the  said  earldom  and  lord- 
ship, dated  6th  August  1787. 

In  the  year  1817  the  said  duties  were  acquired  by  the 
Misses  Fea  from  Lord  Dundas  by  purchase  at  the  price 
of  £695,  10s.  He  granted  to  them  equally  a  conveyance 
of  his  right,  dated  7th  April  1817,  on  which  they  were 
duly  infeft  on  12th  Oct  1817.  After  the  duties  payable 
for  their  lands  had  been  purchased  by  the  Misses  Fea, 
as  above  explained,  the  lands  continued  to  be  held  by 
them  of  the  Crown,  as  superior,  in  the  same  way  as  pre- 
vious to  the  purchase,  but  exempt  from  payment  of  any 
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reddendo,  either  to  the  Crown,  or  to  Lord  Dundas  as  the 
Grown  donatory. 

Miss  Helena  Fea  died  in  NoveDi])er  1817,  and  Miss 
Barbara  Fea  in  January  1818.  The  original  trustees 
having  died,  the  parties  of  the  second  part  to  the  case 
were  assumed  trustees  under  the  trust-disposition  and 
settlement,  and  held  the  lands  of  Arie  aud  Mussater 
for  the  purposes  of  the  mortification  already  mentioned. 

The  party  of  the  first  part  to  the  case  was  Jerome 
Dennison,  eldest  son  and  heir-at-law  of  the  late  James 
Dennison,  named  in  the  tenth  purpose  of  the  Misses  Fea's 
trust-disposition  and  settlement,  who  survived  them  but 
died  in  the  year  1849. 

In  virtue  of  the  destination  contained  in  the  said  tenth 
purpose,  Mr.  Jerome  Dennison,  the  first  party  to  this  case, 
called  upon  the  second  parties  to  convey  to  him  one- fourth 
part  of  the  before-mentioned  duties,  on  the  ground  that  they 
were  heritable  subjects  acquired  after  the  date  of  the 
trust-disposition  and  settlement,  and  also  to  make  pay- 
ment to  him  of  the  arrears,  which  amounted  to  £279,  Is. 
2d.,  due  in  respect  thereof,  but  the  second  parties  were 
advised  that  they  would  not  be  in  safety  to  recognise  the 
said  claim.  Accordingly  this  Special  Case  was  brought  to 
obtain  the  opinion  and  judgment  of  the  Court  on  the  fol- 
lowing question : — 

"  1.  Was  the  first  party  entitled,  in  virtue  of  the  provision  in 
favour  of  the  late  James  Dennison  of  Myre,  contained  in  the 
tenth  purpose  of  the  trust-disposition  and  settlement  by  the 
late  Barbara  and  Helena  Fea,  to  one-fourth  ]»art  of  the  duties 
purchased  by  them  from  Lord  Dundas  as  above  set  forth,  and 
were  the  second  i)arties  bound  to  convey  the  said  fourth  part 
to  the  first  party,  with  entry  as  at  Martinmas  1871,  and  to 
make  payment  to  him  of  the  sum  of  £279,  Is.  2d.,  as  the 
arrears  thereof  ?  or  2.  Were  the  said  duties,  being  at  the  date 
of  the  purchase  by  the  Misses  Fea  payable  from  their  own  lands, 
extinguished  cor^uaume  by  such  purchase,  and  by  the  disposition 
by  Lord  Dundas  in  their  favour?  " 

The  following  statement  was  made  as  to  the  course 
pursued  with  regard  to  the  duties,  etc.,  in  dispute  after  the 
death  of  the  Misses  Fea. 

Shortly  after  the  death  of  Miss  Barbara  Fea,  a  pay- 
ment of  £18,  6s.  9d.,  on  account  of  the  before-mentioned 
duties,  was  made  by  Mr.  Patrick  Neill,  as  the  only  acting 
trustee  under  the  trust-disposition,  three-fourths  of  the 
said  sum  being  paid  to  Mr.  Neill  himself,  and  the  remain- 
ing fourth  to  the  late  Mr.  Dennison.  Thereafter  Mr. 
Neill  waived  any  claim  which  he  might  have  to  three- 
fourths  of  the  said  duties,  under  the  tenth  purpose  of  the 
trust-disposition,  and  no  further  payment  had  ever  been 
made  on  account  thereof.  Mr.  Dennison's  claim  to  the 
remaining  fourth  of  the  said  duties  had  never  been  waived 
or  abandoned,  but  neither  had  any  further  payment  been 
made  on  account  thereof. 

Authorities  cited : — Dundas  v.  Officers  of  State,  M.  15103 ; 
Robertson,  M.  3044  ;  Ramsay  v.  Bank  of  Scotland,  M.  3383 ; 
Burnet  v.  Burnet,  30th  April  1766,2  Pat.  App.  122  ;  Wright  v. 
Smith,  M.  6209 ;  Hogg  i?.  Black,  11th  December  1832,  ante,  vol. 
V.  p.  156 ;  Blantyre  V.  Dunn,  1st  July  J858,a»^  vol  xxx.  p.  709. 

At  advising — 

Lord  President.— The  answer  to  the  first  question  depends 
on  the  construction  of  certain  clauses  in  the  trust-disposition 
and  settlement  of  1810  ;  and  thus  everything  comes  to  depend 
on  what  was  the  intention  of  the  la<Hes  in  the  tenth  purpose  of 
that  deed.  They  convey  their  whole  estate  heritable  and  move- 
able to  certain  trustees,  and  after  a  nnml>er  of  pur[)oses  of  a 
temporary  nature,  tbey  provide  in  the  eighth  purpose  that  the 
farms  of  Mussater  and  Aric,  which  are  the  chief  heritable  estate, 
and  appear  to  have  been  the  bulk  of  the  estate  generally, 
are  to  bo  applied  to  the  purposes  of  a  certain  charity.     Then 


in  the  tenth  purpose  the  trusters  appoint  their  tmitoeiifW 
the  death  of  the  survivor  of  them  to  convey  to  Pilock 
NeiU,  one  of  the  trustees,  "all  auch  lands,  houaea  or  othcrboi 
table  subjects,  of  whatever  nature  or  denominAtion  the  natb^ 
that  I,  the  said  Barbara  Fea»  may  acquire  or  tocenik 
after  tiie  date  of  these  presents,  to  and  in  favotir  of  tk  si 
Patrick  Neill  and  James  Dennisoa  of  Myre,  equally  brisiiA 
them,  and  to  the  heirs  of  the  said  Patrick  HeiU,  tad  oi  ii 
failure  of  the  said  James  Dennison,  ta  Jsnet  Trsill,  ds^^to 
of  Walter  Traill  of  Westove."  Now  the  son  and  heir  of  ^ 
Dennison  of  Myre,  the  first  party  to  this  ca«e,  hm  eUiMiii 
virtue  of  this  tenth  purpose,  one-foorth  of  certain  sabjed%ai| 
to  have  been  acquired  after  the  execution  of  the  deed.  Ik 
subjects  are  of  a  peculiar  nature,  and  the  quesiion  i%  wtak 
they  fall  within  the  tenth  purpose. 

It  is  necessary  to  consider  what  was  the  title  under  fi^ 
the  ladies  held  the  farms.     Whatever  its  ori^nal  jiAtnre  W 
been,  the  lands  had  become  fendalised  before  coausg  mkk 
hands  of  the  Misses  Fea,  for  their  title  stands  on  i  dmifrl 
Charles  Erskine,  who  did  not  take  iufeftment,  bot  pit 
assignation  to  the  open  precept  in  the  Orowti  charter  a  lU 
the  ladies  were  infeft  in  the  year  1800.     The  estate  ymMii 
the  Crown  for  payment  of  certain  duties,  of  whidi  tk 
was  not  specified  but  was  fixed  by  the  uae  of  pajme^ 
common  in  such  cases  in  Orkney.      There  was  no  uai-t^f^m^m.  jt^ 
of  any  kind ;  but  Lord  Dundas  under  hii  peeuiiar 
entitled,  not  as  superior  but  as  assignee  of  the  saperierl; 
to  these  duties,  and  had  been  in  use  to  coUi^ct  themBJ 
others  of  a  similar  kind.    We  know  from  the  ntc&If 
Court  what  is  the  nature  of  Lord  Zethmd'a  title,  Atv^p^  --^ 
the  Earl  of  Morton,  and  it  is  set  out  in  the  rep>rt  "f  i-:  3 
referre<l  to,  Dundas  r.  Officers  of  State.     The  t hinr  ;;of 
"Her  Majesty's  right  of  the  feu  and  other  dutus,  tx  i* 
and  services,   of   all   and  sundry  the  heriiay«  ri^  s^> 
others  within  the  said  earldom,  with   full  kbA  ^^'^  P<^ 
to  the  said  James  Earl  of  Morton  and  his  forau4 
Majesty's  place  as  remaining  still  thc^ir   immeduti 
to   enter   and    receive   the   said  heritable  vaHvala  vb 
actually    hold   of   Her   Majesty  and  the   Ctowjl  td 
heirs,    and   to  grant  charters  and  inf eftmeuti,"  e^ 
followed  also  a  conveyance  of  the  casual ti^i    liimti 
the  case  referred  to  that  this  grant  was  b^yood  tb«  ^icmrfil 
Crown  so  far  as  regards  the  power  to  enter  vaaak  id 
mit  with  casualties,  the  only  right  it  effectually  etiiifetnl 
the  right  to  uplift  the  duties.     It  constituted  no  otbf 
between  the  grantee  and  the  land.     This  beijig  i^  i^ 
Zetland  being  precisely  in  the  ixwition  of  an  aj^ignee  ^  ' 
duties,  the  Misses  Fea  purchased  from  him  tlifi  fefl- 
which  he  had  right,  so  far  as  they  were  leviable  frfim  tbi 
Mussater  and  Arie.     It  is  plain  that  they  bought 
because  they  were  proprietors  of  these  l&nds,  ood  11 1^ 
pose  was  to  disburden  the  lands  of  the  feuHduties,  tlut 
most  regular  and  habile  way  of  doing  so.     Lord 
not  in  a  position  to  discharge  the  feu-dutiea,  baviiig  so 
superior;  all  he  could  do  was  to  grsut  a  conTcjuo 
right,  le.,  an  assignation. 

The  question  therefore  comes  to  be,  whether  tbtis 
qnisition  by  the  Misses  Fea  of  a  separate  hent»bS«fBl 
the  sense  of  the  tenth  purpose  of  the  tmst-dispoeitioa. 
opinion  it  is  not.      The  way  in  which  they  ded%  ^ 
lands,  as  shown  in  the  disposition  to  Charles  Goai'>  is  <^| 
evidence  of  their  understanding  with  regard  to  the 
the  duties.     They  gave  him  in  1817,  shortly  after  the 
tion  of  the  duties,  a  testamentary  disposition  of  part  (tl  tb 
with  double  manner  of  holding,  but  imposing  on  bim  wit 
tion  to  pay  these  feu-duties,  as  they  would  have  dosil 
had  intended  to  keep  them  up  as  a  separate  estate.   I^ 
showed  that  they  had  no  intention  to  keep  up  tliii 
right  against  the  land ;  but  that  they  had  bos^ 
merely  to  disburden  their  property.     If  they  had  bees 
the  rest  of  the  lands,  after  the  date  of  Ghwr^fl  diapasil 
of  the  trustees  for  the  charity,  there  is  no  doubt  tbst 
have  made  the  disposition  just  in  the  ti^imu  of  th» 
to  Goar,  and  by  doing  so  would  have  dearly  ihovii 
tion  to  extinguish  and  sopite  these  feaHluizea 

I  therefore  come  to  the  conclusion  that,  upon  tiie 
of  these  deeds,  it  was  clearly  not  the  intentios  of  tbt 


l^Lfj 


L^    I 


THE  SCOTTISH  JURIST. 


261 


u-duties  as  a  burden  on  the  lands,  but  to  free  the 
em.  This  is  confirmed  by  the  conduct  of  the 
ediately  after  the  death  of  Miss  Barbara  Fea  a 
was  made  to  Mr.  Neill  and  Mr.  Dennison  on  the 
e  assignation  of  the  feu-duties  was  the  acquisition 
!  subject  in  the  sense  of  the  tenth  purpose  of  the 
ut  that  payment  was  made  only  once,  and  no  de- 
rwards  made.  It  is  therefore  clear  that  the  first 
1  be  answered  in  the  negative,  and  it  is  needless 
lecond.- 

Judges  concurred. 

ing  interlocutor  was  pronounced  : — 
I  having  heard  counsel  on  the  Special  Case  as 
iswer  to  the  first  question,  find  and  declare  that 
e  first  part  is  not  entitled,  in  virtue  of  the  pro- 
r  of  the  late  James  Dennison  of  Myre,  contained 
)urpos6  of  the  trust- disposition  and  settlement 
le  late  Barbara  and  Helena  Fea,  on  the  21st  July 
urth  part,  or  any  part,  of  the  duties  purchased  by 
d  Dundas,  in  terms  of  the  disposition  dated  7th 
td  find  that,  in  respect  of  this  finding,  it  is  not 
make  any  further  answer  to  the  questions  con- 
•pecial  Case,  and  decern." 

I  Party,  Kinnear ;  Hamilton,  Kinnear,  and  Beat- 
i8. — For  the  Second  Parties,  Fraser,  Balfour ;  H.  G. 
,  W.S.  AgmU.—K  Clerk. 

H.J. 


February  7,  1873. 

FIRST  DIVISION. 

[JRNBULL  Robertson  of  Dalladies,  Ohjector^ 

Macknight,  Common  Agent  in  tbe  Locality 

irn,  Respondent, 

mentation —  Valuation — Reduction — ^Whereaherito' 
valuation  of  her  teinds  had  neglected  to  produce 
>reviou8  localities,  in  consequence  of  which  her 
localled  on  in  excess  of  what  they  would  other- 
sen,  lieldy  in  a  new  locality,  in  which  the  valua- 
>duced,  that  though  the  previous  localities  were 
jould  not  be  interfered  with  while  they  stood 
yet,  in  localling  the  augmentation,  relief  might 
kinst  over-allocation  by  localling  such  an  augmen- 
ly  as  would,  in  addition  to  the  old  stipend 
her,  make  up  a  total  stipend  corresponding  to 
teind,  yet  so  as  not  to  interfere  with  the  final 

LET  TuRNBULL  RoBERTSON  was  heritable  pro- 
I  lands  and  teinds  of  Dalladies,  in  the  parish 
,  and  county  of  Kincardine.  The  teinds  of  said 
ilued,  by  decree  of  valuation  dated  4th  July 
fi  riots  one  peck  two  lippies  and  two-fifths  of 
leal,  three  pecks  and  four-fifths  of  a  lippy 
.6,  I6s.  IIM.  money  sterling, 
tson's  decreet  of  valuation  never  having  been 
i  its  existence  being  unknown  to  the  com- 

the  locality  of  Fettercairn,  which  was  de- 
re  the  Teind  Court,  he  prepared  the  state  of 
said  parish  on  the  footing  that  Miss  Robert- 
had  not  been  valued,  and  fell  to  be  taken  at 
he  proven  rental  of  the  lands,  being  £56, 
rim  scheme  of  locality  was  framed  on  the 
,  although  she  held  the  decree  of  valuation 
ned. 
rtson  objected  to  the  interim  scheme  of  locality, 

her  teinds  were  localled  on,  as  not  having 
for  the  following  amount  of  augmentation, 
[Is  and  one-eighth  of  a  lippy  of  meal,  and 
antity  of  barley.  This  had  been  calculated 
g  that  the  teinds  of  the  said  lands  amounted 


to  one-fifth  of  the  rental,  or  £b%  whereas,  as  before  stated, 
the  said  teinds  were  valued  only  at  two  firlots  one 
peck  two  lippies  and  two-fifths  of  a  lippy  oatmeal,  three 
pecks  and  four-fifths  of  a  lippy  bear,  with  £16,  Ifis. 
llyVi.  money  sterling.  Miss  Robertson  further  stated 
that  in  the  two  immediately  preceding  processes  of  locality 
of  stipend,  the  decrees  in  which  became  final  of  these 
dates,  25th  May  1833  and  18th  Feb.  1853,  more  than 
the  just  proportions  of  the  respective  augmentations  of 
stipend  therein  had  been  laid  upon  the  teinds  of  Dalladies. 
She  craved  that  the  teinds  of  her  lands  should  be  so 
localled  on  as  that  the  whole  stipend  payable  from  said 
teinds  for  the  future  should  be  in  the  proportion  which 
said  teinds  bore  to  the  teinds  of  the  other  heritors  in  the 
said  parish  who  had  heritable  rights  to  their  teinds ;  and 
that  such  amount  of  augmentation,  and  no  more,  should 
be  now  laid  upon  said  teinds  of  Dalladies  as  would,  when 
added  to  the  old  stipend,  meike  the  whole  stipend  payable 
therefrom  amount  to  the  said  proportion. 

The  respondent  stated  that  he  was  and  had  all  along 
been,  willing,  since  Miss  Robertson's  decree  of  valuation 
was  produced,  that  the  interim  scheme  should  be  rectified 
so  as  to  give  effect  to  that  decree  in  localling  the  augmen- 
tation whioh  fell  to  be  dealt  with  in  the  present  locality. 
He  admitted  that  Miss  Robertson's  decree  of  valuation 
had  not  been  taken  into  consideration,  and  had  not  received 
effect  in  the  localities  of  1833  and  1853,  and  that  more 
than  the  due  proportion  of  the  augmentations  thereby 
localled  was,  in  consequence,  laid  upon  her  lands  of 
Dalladies.  She  now  sought  to  have  the  interim  scheme 
in  the  present  locality  rectified  in  such  a  manner  that  the 
total  amount  of  stipend  payable  out  of  the  lands  of 
Dalladies  should  be  the  same  as  if  effect  had  been  given 
to  the  said  decree  in  the  said  localities.  But  these 
localities  were  now  final,  and  the  stipend  thereby  localled 
upon  the  lands  of  Dalladies  must  continue  to  be  paid, 
irrespective  of  the  augmentation  now  in  course  of  being 
localled,  until  the  said  localities  were  set  aside  by  an  action 
of  reduction  at  the  instance  of  Miss  Robertson. 

Pleaded  for  the  objector — 

1.  In  virtue  of  the  decree  of  valuation  referred  to,  the 
teinds  of  the  lands  of  Dalladies  had  been  duly  valued,  and  said 
decree  of  valuation  fell  to  be  given  effect  to  in  the  present  pro- 
cess. 2.  The  valued  teinds  of  the  said  land  of  Dalladies  fell  to  be 
localled  on  in  the  present  process  for  such  prpportion  only  of 
the  augmentation  of  stipend  granted  as  should  make  the  whole 
stipend  payable  therefrom  correspond  to  the  proportion  which 
the  said  teinds  bore  to  the  teinds  of  the  other  heritors  who  had 
heritable  rights  to  their  teinds." 

Pleaded  for  the  respondent — 

1.  The  objector  was  not  entitled  to  have  the  interim 
scheme  in  the  present  locality  rectified  in  such  a  manner  that 
the  total  amount  of  stipend  payable  out  of  the  lands  of  Dalladies 
should  be  the  same  as  if  the  decree  of  valuation  now  founded 
upon  by  her  had  been  given  effect  to  in  the  localities  of  1833 
and  1853.  %  The  said  localities  being  now  ^nal,  the  stipend 
thereby  localled  upon  the  lands  of  Dalladies  must  continue  to  be 
paid  until  the  said  localities  were  set  aside  by  an  action  of  re- 
duction. 

The  Lord  Ordinary  (Gifford)  on  11th  December  1872, 
pronounced  this  interlocutor : — 

**  Finds  that,  in  localling  the  augmentation  recently  awarded* 
effect  must  be  given  to  the  decree  of  valuation  produced  and 
founded  on  by  the  objectors:  Finds  that  the  old  localities, 
which  are  final  and  unreduced,  cannot  be  interfered  with  or 
altered  in  the  present  procees  until  and  unless  the  said  final 
localities  are  reduced  and  set  aside ;  but  finds  that,  in  localling 
the  augmentation,  regard  must  be  had  not  only  to  the  decree  of 
valuation,  but  to  the  amount  of  old  stipend  localled  on  the  ob« 
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Jector*8  teindB ;  and  finds  that  the  proportion  of  the  augmented 
stipend  to  be  locaUed  on  the  objector's  teinds  mnst  be  such  as^ 
taken  along  with  the  old  stipend  payable  by  her,  does  not  ex- 
ceed the  fair  proportion  corresponding  to  the  amount  of  her 
valued  teind,  and  so  as  to  give  the  objector  relief  against  any 
over-allocation,  so  far  as  can  be  done  without  interfering  with 
the  final  localities ;  and  to  this  effect  sustains  the  objection  of 
Miss  Margaret  Tumbull  Robertson  and  her  curator,  and  ds- 
cerns. 

"  Note. — This  is  a  curious  question,  and  does  not  seem  to  W 
decided  in  any  recorded  case.  At  least  the  Lord  Ordinary  hitf 
not  been  referred  to  any  decision,  or  even  to  any  dictum  or 
authority  whatever. 

*'  In  the  absence  of  authority,  the  Lord  Ordinary  thinks  him- 
self entitled  to  proceed  on  equitable  principle,  and  to  give  the 
objector  the  relief  she  seeks,  if  it  can  be  done  without  trana- 
gressing  any  fixed  rule. 

**  The  objector's  teinds  are  valued.  In  the  farmer  localities, 
however,  she  or  her  predecessors  did  not  produce  the  decree  of 
valuation,  and  the  consequence  was  that  her  teinds  were  locallcd 
on  for  a  larger  sum  thai^  they  would  have  been  if  she  had  pro- 
duced her  decree  of  valuation. 

'*  The  localities  became  fi^al,  and  the  objector  has  paid  under 
them  without  compUint,  and  she  is  still  willing  to  do  so.  Sh« 
explains  that  it  is  not  worth  her  while  to  reduce  them.  The 
expense  would  exceed  the  benefit  which  she  wo\ild  obtain. 

"Then  comes  the  augmentation.  And  in  th^  new  locality 
the  objector  produces  her  valuation,  and  says,  *  I  pay  too  much 
already  under  the  old  locality ;  take  that  into  view,  and  lay  sn 
much  less  augmentation  upon  me.'  This  can  be  done  easily ^ 
and  at  once ;  and,  without  disturbing  the  old  and  final  locality, 
the  objector  can  obtain  relief  in  localliog  the  augmenj^ed 
stipend. 

"  There  is  strong  equity  in  this ;  and,  in  the  absence  of  any 
fixed  rule  to  the  contrary,  the  Lord  Ordinary  gives  effect  to  the 
equitable  plea.  He  understands  there  is  no  contrary  practice ; 
for  although  it  j^  not  uncommon  to  strike  the  free  teind  by  de- 
ducting the  old  stipend,  and  allocate  proportionally,  this  is 
done  when  no  such  specialty  arises  as  in  the  present  case.  It 
is  equally  easy  to  take  the  gross  teind  and  allocate  proportion- 
ally thereon,  and  then  make  the  old  stipend  part  of  the  alloca- 
tion. This  would  equitably  provide  for  variations  on  the  rental 
where  teinds  are  unvalued  and  struck  at  one-fifth  of  the  rent.'* 

The  common  agent  reclaimed. 
At  advising — 

Lord  Presidebtt. — There  are  certain  findings  in  the  inter- 
locutor of  the  Lord  Ordinary  which  it  is  impossible  to  dispute. 
He  finds,  in  the  first  place,  that  '*in  localling  the  angmeotatioa 
recently  awarded  effect  must  be  given  to  the  decree  of  valuation 
produced  and  founded  on  by  the  o^jeptor  ;  "  and  further,  "  that 
the  old  localities  which  are  final  and  unreduced  cannot  be  inter- 
fered with  or  altered  in  the  present  process  until  and  unless  the 
said  final  localities  are  r^uced  and  set  aside."  Now,  by  final 
locality  is  meant  decree  of  locality,  and  I  agree  with  the  LortI 
Ordinary  in  thi«  latter  finding,  but  I  go  further  than  he  does, 
for  I  doubt  whether  in  the  circumstances  it  would  be  possible 
to  set  aside  these  decrees  by  a  reduction,  and  we  must  proceed 
on  the  assumption  that  they  are  unreducible.  Proceeding  then 
on  this  assumption,  the  question  is,  whether  in  adjusting  the 
locality  of  the  augmentation  Miss  Robertson  may  not  be  dealt 
with  so  as  to  give  her  relief  against  injury  sustaine<l  in  previous 
localities  ? — whether,  since  she  pays  too  much  of  the  old  stipend 
she  may  be  allowed  to  ps^  proportionally  less  of  the  new  stipend. 
The  proposal  is  equitable,  and  if  there  is  no  technical  difficulty 
I  am  disposed  to  accede  to  it.  In  doing  so  an  injury  is  in  a 
certain  sense  done  to  the  benefice,  for  if  the  relief  craved  were 
not  given,  the  benefice  would  reap  the  benefit  of  the  overcharge 
in  the  previous  localities.  But,  on  the  other  hand,  if  we  do  not 
accede  to  this  proposal  Miss  Robertson  might  in  the  end  have 
to  pay  to  the  minister  something  more  than  the  whole  teinds  of 
her  lands,  and  I  do  not  think  that  any  one  could  be  heard  in 
support  of  that  result,  for  it  would  come  to  this,  that  on  account 
of  a  mistake  the  benefice  would  get  more  than  the  whole  teind. 
Thus,  I  think,  the  only  question  is  between  Miss  Robertson 
and  the  other  heritors;  and  although  I  was  startled  by  the 
novelty  of  the  proposal  submitted  to  us,  I  do  not  see  any  objec- 


tion to  it  in  point  of  principle.  It  l«  A  remedy  which  faHi* 
in  the  scope  of  a  process  of  JocaJity — which  is  the  eoqott 
of  a  multtplepoinding — and  in  atich  a  process  I  do  m>tt 
that  it  is  unfair  to  take  into  eonaiderwtion  the  prcKnt  luM 
of  parties. 

The  other  Jadgei  coDciirred« 

Mm 
Ai^  Adtm;  Jaifes  40411,  S.SLC.  J^tmL-^AlL  fiaU;  hf 


February  7,  1873, 
FTRsr  Dtviaxo?!, 
Special  Case — Lord  HsuRms  (Maxwell  of  Tem^ 
Executor)  and  Another. 

Hfir  and  Er^euior — Apporilonmeni — Siaiuie  S5  and  If  ^f 
35  ( The  Apportitmpi^rii  Aci,  X870),  ^ct.  2— Uoder  Uulmi 
the  farms  on  an  entailed  estate^  entry  waa  gf  Ten  to  ti«  ^ 
acid  grass  at  WhitaundAy,  and  to  the  lands  in  oopiti 
separation  of  the  crop  from  the  groandf  and  tbe 
naade  payable  half-yearly  at  Wfaitaunday  and  j 
beginDiug  the  first  term  of  Martinmas  after  the  aitfj, 
fiystem  had  prevaiied  on  the  ettate  since  tlie  I 
entailer.  An  heir  of  entail  in  posaession  died  m 
— Ildd  in  a  question  between  his  eiecutor  and  tin 
of  entnil  that  the  executor  waa  entitled  to  a  p 
the  stipulated  rents  payable  at  the  following 
correspooding  to  the  pe[|od  between  Wbitsundij  pwi 
and  tbe  1 6  th  July^i  being  tha  day  of  the  deatL 

Ob^fTiYd^  that  the  result  would  have  been  differctit^kiil* 
hand  renta  been  a  novelty  on  the  estate— or  introdHeeiljfc 
deceased  heir  of  entail  himsell 

TtiE  late  Honourable  Marmadake  CoDstable  MinJ  i 
Terregles  wae  heir  of  entail  in  poseesEion  of  the  efliflU 
lands  and  estate  of  Terregles  and  others,  in  iU  stofrt 
of  Kirkcudbright,  under  and  in  virtuo  of  a  di^tko* 
deed  of  entail,  dated  16th  May  1814,  eiecuted  Ij  ll 
Ifite  Marmadake  Constable  Maxwell,  Esq,  of  Nithsdiliri 
Everingbam^  his  father. 

With  the  view  of  regnlating  the  Tnanagement  ofi 
lands  and  farms,  the  said  late  Honourable  Manailib 
Constable  Maxwell  of  Terregles  oiutjed  certain  nifei4 
conditions  to  be  drawn  up,  entitle^}  **  Tenn»  inJ  Of 
ditions  of  Set  of  Farms  belonging  lo  Mamjiidiike  Ooiiii 
Maxwell,  Esquire  of  Terregles,"  and  which  venzjxtm 
by  Mr.  Maxwell  on  the  2d,  and  recorded  in  the  Swf" 
Books  qf  the  said  stewartry  on  the  6tb  days  of  Odflfcj 
1846*  The  stipulation  as  to  the  entry  of  the  tcDintiJ 
the  payment  of  the  rent  contained  in  these  tcm^l 
coDditiona  of  set  was  in  the  following  terms  : — 

"  The  entry  ta  the  fanns  ohall  b»  at  Whitswodij  n  *^ 
housefl,  grass,  and  hay  lands,  and  at  the  e^paratioii  of  tW 
year's  crop  from  the  ground  aa  to  the  landa  in  crop^  id 
rent*  sbail  be  pay  ah]  e  half-yearly,  by  eqail  p^rtiooi^  !Lfc^ 
terms  of  Marti  nmaa  aad  Whitaunday,  begiiitiiiigthefintt^g 
payment  at  tbfl  firat  term,  of  Martinmaa  after  the  enbyliff  J 
half-year  preceding,  and  for  the  next  h»lf*ye«r  •*• 
Whitsunday  thereafter,  and  so  on  half-yemrly  and  IT"^ 
d  IT  ring  the  leaaeb  ^th  interest  aud  penalty  dttiini  ^ 
payment-*' 

Mr,  Max w.ell  snbsequently  caused  another  fonn  (rfW* 
and  conditions  of  set  of  farms  helonging  to  biintoj 
drawn  np  and  printed j  but  the  clanse  as  to  tbt  eatij* 
tenants  and  payment  of  rent  contained  thenio  wi  ^ 
the  same  effect  as  that  in  the  prerious  Bet  of  oooditJflis' 
1846, 

The  arable  farms  on  the  estate  of  Terrf?:H^* 
date  of  the  death  of  the  said  kte  Honoiirable  Ma™* 
Constable  Maxwell,  were  let  under  lenses  dr»wn  i?* 


THE  SCOTTISH  JURIST. 


263 


rdance  with  the  "  Terms  and  Conditions  of  Set," 
^46  or  the  amended  terms  and  conditions  of  set  above 
ioned.  The  stipulations  as  to  the  tenant's  entry 
•he  payment  of  rent  imported  into  the  leases  entered 
between  the  said  late  Honourable  Marmadoke  Con- 
le  Maxwell  and  his  tenants,  were  in  accordance  with 
custom  of  the  district.  The  practice  of  letting  the 
»B  on  similar  terms  as  to  entry  and  payxnent  of  rent 
been  in  use  on  the  estate  of  Terregles  during  its 
lessionjby  Mr.  Maxwell  of  Nithsdale  and  Everingham, 
entailer,  and  was  continued  by  the  said  late  Honour* 
^  Marmaduke   Constable  Maxwell   after  he   became 

E'etor  of  the  estate.  Although  under  the  missives 
jse  the  rents  were  due  at  Martinmas  and  Whit^ 
lay,  the  practice  had  been  to  collect  the  rents  due  at 
tinmas  at  Candlemas,  and  those  due  at  Whitsunday  at 
mas  following. 

le  said  late  Honourable  Marmaduke  Constable  Max- 
died  without  issue  on  1 6  th  July  1872,  and  left  a 
disposition  and  settlement  dated  5th  April  1870, 
\>y  he  appointed  William  Lprd  Herries,  the  party 

first  part  to  this  Special  Case,  his  sole  executor. 

^as  succeeded  by  Frederick  Henry  Constable 
ell,  his  nephew,  as  heir  of  entail  in  the  said  entailed 
I  cf  Terregles  and  others.  The  said  Frederick  H. 
KLwell  was  insane,  and  Mr.  Adamson,   his  curator 

'vras  the  party  of  the  second  part  to  this  Special 


^  rents  of  the  said  entailed  estate  falling  due  at 
EUuday  1872  had  not  been  collected  at  the  time  of 
laxwell's  death. 

9  parties  were  agreed  that  the  rents  of  the  said  arable 
which  became  payable  at  Whitsunday  187?,  in 
of  the  leases  above  mentioned,  belonged  to  the  said 
km  Lord  Herries,  as  Mr.  Maxwell's  executor,  but  a 
mce  of  opinion  existed  between  them  as  to  the 
^hich  became  payable  at  Martinmas  1872.  They 
ore  submitted  for  the  opinion  and  judgment  of  the 
the  following  question  of  law  : — 

hether  the  first  party,  as  executor  of  the  late  Hononrable 
uluke  Constable  Maxwell,  ^tras  entitled  to  a  proportion  of 
Its  of  the  entailed  estate  of  Terregles,  payable  at  Martin- 
872,  corresponding  to  the  period  between  Whitsunday 
dd  the  day  of  the  death  of  the  said  Honourable  Marma- 
'onstable  Maxwell  on  16th  July  1872  ?  " 

first  party  founded  on  the  Apportionment  Act,  33 
i  Vict.  c.  35,  and  previous  Acts. 
Tied  for  the  second  party — 

^aa  the  crop  and  iiot  conventional  and  artificial  arrange- 
as  to  terms  that  regulated  the  matter — Tumbull  v.  Ker, 
Si.  5430,  5  Brown*8  Sup.  876 ;  Elliot,  17912,  M.  16917  ; 
n,  20th  June  1809,  F.C. ;  Petty  v.  Mackenzie,  21st  Nov. 
lume,  186.  Mr.  Maxwell  pf  Terregles  died  on  16th  July.  If 
inary  rules  as  to  crop  and  year  prevailed,  the  right  to  the 
the  first  ha)f-year  of  1872  would  have  vested.  But  Mr. 
^had  forestalled  the  whole  rent  for  the  crop  1872,  and 
pnlated  for  payment  of  it  during  ^is  life.  The  effect  of 
U  that  the  whole  rent  became  eligible  before  his  death. 
i  the  whole  rent  was  paid  or  exigible,  the  executor  could 
o  further  claim.  The  Apportionment  Act  had  no  applica- 
ecause  the  consequence  which  it  was  meapt  to  remedy 
3en  otherwise  provided  against  by  the  deceased — Camp- 
Campbell  (Lochnell  case),  18th  July  1849,  ante,  vol. 
>.  553,  Lord  Ivoiy*s  opinion,  p.  555  ;  Queensberry  v, 
berry's  Executors,  18th  Feb.  1814,  F.  C;  Weir's  Executors 
bam,  17th  March  1870,  ante,  vol  xliL  p.  374. 

idyising — 

>  FaiMPMiT. — ^The   late   Mr.   Marmaduke    Constable 
11  WM   heir  of  entail  in  poBseasion  of  the  estate  of 


Terregles  until  his  death  on  16th  July  1872,  and  the  present 
question   arises  between  his  executor   and  the  next  heir  of 
entail.     The  rents  payable  by  the  tenants  on  that  estate  are 
forehand  rents,  and  therefore  the  crojw  which,  if  they  were 
payable  at  the  legal  terms,  these  rents  would  be  held  to  repre- 
sent, were  not  reaped  when  the  rents  became  payable.     The 
leases  are  very  distinct.     lu  one  form  pf  lease  the  rent  is  pay- 
able "half-yearly,  by  equal  portions,  at  the  terms  of  Martin- 
i^as  and  Whitsunday,  beginning  the  first  term's  payment  at  the 
t^rm  of  Martinoias  after  the  entry  for  the  half-year  preceding, 
and  for  the  next  half-year  at  the  Whitsunday  thereafter,  and 
so  on  half-yearly  and  termly."     Now  as  the  entry  to  the  farms 
was  at  Whitsunday,  payuient  of  rent  at  Martinmas  following 
was  not  a  payment  for  a  crop  then  reaped,  and  accordingly  the 
lease  bears  "for  the  half-year  preceding,"  in  which  no  crop 
was  so^n  or  reaped^     The  rent  stipulated    s  a  rent  for  occupa- 
tion during  that  period  of  time,  and  not  for  a  crop.     In  the 
other  form  of  lease,  which  was  introduced  by  Mr.  Maxwell 
himself,  the  words  as  to  payment  of  rent  are  exactly  the  same 
both  as  to  the  time  of  paynnent  and  the  period  to  which  the 
payment  is  applicable,  the  entry  being  tp  ihe  houses  and  grass 
at  Whitsunday,  and  to  the  land  in  crop  at  the  separation  of  the 
crop. 

Now  we  have  heard,  on  behalf  of  the  next  heir,  an  argument 
founded  on  the  cases  as  to  postponed  rents,  es})ecially  in  grass 
farms — cases  which  seem  to  have  no  kind  of  application  to  the 
present  question.  In  such  cases  the  question  between  heir  and 
executor  is  generally  determined  with  reference  to  the  legal 
terms  of  payment;  becatise  it  is  generally  expressed  in  such 
leases  that  the  rent  is  payable  for  a  particular  crop  and  year. 
But  apart  from  that,  the  application  of  the  rule  founded  on  to 
forehand  rents  has  never  been  allowed  since  the  time  of  Lord 
Kilkerran.  That  eminent  lawyer  says,  under  the  case  of 
Murray  Kinnynmond  v,  Cathcart,  1739,  Mor.  15906, — "The 
meaning  of  the  common  maxim  that  the  legal  and  not  the 
conventional  terms  are  the  rule  between  heir  and  executor  is  no 
other  than  this,  that  the  postponing  the  lecal  term  by  the  con- 
vention of  parties,  which  generally  is  the  case  of  tenants*  rents, 
does  not  deprive  the  executor  of  the  benefit  of  the  legal  term. 
But  if,  by  the  convention  of  parties,  annualrents,  for  example, 
be  made  payable  before  the  legal  term,  the  executors  will  have 
the  benefit  of  that  convention ;  and  the  case  would  be  the  same 
in  aforehiBtnd  pa3rment  of  rents  of  lands^  for  there  is  no  instance 
of  what  is  both  due  and  exigible  not  going  to  executors." 

No  doubt  that  dictupi  does  not  immediately  solve  the  question 
as  to  the  application  of  the  Apportionment  Act,  but  it  shows 
that  the  rents  payable  at  Whitsunday  1872  belonged  to  the 
executor,  because,  though  not  collected,  they  were  undoubtedly 
due  and  exigible,  and  were  in  bonis  of  the  deceased.  This 
rule  would  not  have  been  applicable  to  an  entailed  estate  if 
forehand  rents  were  a  novelty  on  that  estate— if,  for  example, 
the  last  heir  who  died  had  introduced  forehand  rents,  having 
found  a  different  system  in  existence  at  his  succession.  That 
would  have  been  taking  undue  advantage  of  the  next  heir  of 
entail ;  but  that  is  not  the  case  here,  for  it  is  stated  that  fore- 
haud  rents  were  the  law  of  the  estate.  It  was  both  the  custom 
of  the  district,  and  the  rule  had  been  adopted  by  the  entailer, 
and  continued  in  all  the  subsequent  leases.  Hence,  on  the 
authority  of  the  Marquis  of  Quecnsberry's  case,  this  is  to  be 
dealt  with  just  as  if  it  were  a  fee-simple  succession. 

The  question  remains,  'vrhether  the  rents  for  the  period 
between  Whitsunday  1872  and  Mr.  C.  Maxwell's  death  are  sub- 
ject to  apportionment  under  the  Statute  of  1870.  Mr.  Marehall 
says  that  that  Statute  is  not  applicable,  because  the  rents  do 
not  accrue  during  the  period  when  they  become  payable ;  that 
is,  the  rent  due  at  Martinmas  is  not  currept,  or  accruing  due, 
in  the  interval  between  Whitsunday  and  Martinmas.  It  is 
])ayable  at  Martinmas  by  a  mere  arbitrary  stipulation,  and  la 
not  growing,  t^at  argument,  however,  is  fallacious,  both  with 
reference  to  the  words  of  the  Act  and  to  the  terms  of  the 
leases.  The  leases  distinctly  provide  that  the  rent  payable  at 
Martinmas  is  "  the  rent  for  the  half-year  preceding ;  "  and  it  is 
very  difficult  to  see  how  it  is  not  current  or  not  accruing  just 
as  much  as  if  it  were  payable  at  the  legal  term.  But  however 
that  may  be,  the  terms  of  the  Statute  are  enough.  The  great 
object  of  the  Statute  ia  to  simplify  transactions  by  midLing 
everything  apportionaUe.    Accordingly  it  provides  that  ''aU 
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rents,  annuities,  dividends,  and  other  periodical  payments  in 
the  nature  of  income  (whether  reserved  or  made  payable  under 
an  instrument  in  writing,  or  otherwise)  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from  day  to  day,  and 
shall  be  apportionable  in  respect  of  time  accordingly.''  It  is 
thus  made  matter  of  enactment  that  everything  payable  in  the 
nature  of  income  is  to  be  considered  as  accruing  from  day  to 
day,  and  as  such  apportionable.  Everything  of  that  kind 
growing  due  in  the  term  during  which  a  deceased  party  died  is 
therefore  apportionable  between  his  heir  and  executor. 

The  consequence  is  that  the  question  put  to  us  must  be 
answered  in  favour  of  the  executor,  that  is  to  say,  in  the  afi^- 
mative. 

The  other  Jadges  concurred. 

The  Court  pronounced  this  interlocutor  : — 

<'  Find  and  declare  that  the  party  of  the  first  part,  as 
executor  of  the  late  Honourable  Marmaduke  Constable  Max- 
well, is  entitled  to  a  proportion  of  the  rents  of  the  entailed 
estate  of  Terregles,  payable  at  Martinmas  1872,  corresponding 
to  the  period  between  Whitsunday  1872  and  the  16th  July  1872, 
being  the  day  of  the  death  of  the  said  Honourable  Marmaduke 
Constable  Maxwell,  and  decern.'' 

For  the  First  Party,  Watson,  Kinnear ;  Mackenzie  and  Ker- 
mack,  W.S.  Agents. — For  the  Second  Party,  Marshall ;  Campbell 
and  Espie,  W.S.  Agents.— B.  Cler\ 

H.J. 


February  7,  1873. 

FIRST  DlVISIOy. 

Special  Case  for  the  Parociital  Board  of  ths  Parish 
OP  BoTHWELL  and  Another. 

Process — Special  Case — Competency — Statute  31    and  32   Vict. 

^  c,  100  {Court  of  Session  Act^  1868),  sect.  63-^Statute  30  and 
31  Vict.  c.  101  (Public  Health  (Scotland)  Act,  1867),  sects.  76, 
93,  94,(2) — Where  a  special  drainage  district  had  been 
formed  within  a  parish,  under  the  Public  Health  (Scotland) 
Act,  1867,  sect.  76,  but  no  assessment  had  been  imposed  to 
defray  the  expenses  connected  with  the  formation  of  the  said 
special  drainage  district,  h^ld  that  the  question  whether  the 
said  expenses  were  chargeable  against  the  assessment  levi- 
able under  sect.  93,  or  against  that  leviable  under  subsect.  2 
of  sect.  94  of  said  Act,  as  also  the  question  whether,  if  the 
said  expenses  were  chargeable  against  the  assessment  levi- 
able under  subsect.  2  of  sect.  94,  that  assessment  was  leviable 
on  and  within  the  special  drainage  district  alone,  or  upon 
the  whole  district  of  the  local  authority,  were  questions  that 
could  not  be  decided  in  the  form  of  a  Special  Case  between 
the  Parochial  Board,  as  the  local  authority  of  the  parish,  and 
an  individual  owner  and  occupier  within  the  special  drainage 
district. 

Observed,  that  a  Special  Case  cannot  be  entertained  when  the 
questions  sought  to  be  raised  in  it  are  such  as  could  not  be 
tried  between  the  parties  thereto  under  any  other  form  of  pro- 
cedure known  to  the  law. 

The  Parochial  Board  of  the  Parish  of  Both  well,  the  party 
of  the  first  part,  was  the  local  authority  of  that  parish 
under  the  Public  Health  (Scotland)  Act,  1867.  Mr.  Pear- 
son, the  party  of  the  second  part,  was  owner  and  occupier 
of  lands  and  premises  within  the  special  drainage  district 
after  mentioned. 

In  1866  the  local  authority  in  the  said  parish,  under 
the  Nuisances  Removal  (Scotland)  Act,  1856,  in  virtue  of 
the  powers  contained  in  that  Act,  and  also  in  the  Sewage 
Utilization  Act,  1865,  and  the  Sanitary  Act,  1866,  so  far 
as  these  two  last-mentioned  Acts  applied  to  Scotland,  exe- 
cuted certain  drainage  works  within  a  portion  of  its  dis- 
trict. 

The  local  authority  of  the  said  parish  under  the  Public 
Health  (Scotland)  Act,  1867,  on  30th  November  1867, 
resolved  to  form  a  portion  of  its  district  (including  that 
portion  in  which  drainage  works  had  been  executed  in 
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1866,   as    before- mentioned)    into    a    special  dniup 
district,  as  provided  for  by  section  76  of  the  sud  Ad. 

Thereafter  certain  litigation  took  place  between  tb 
Board  and  different  proprietors,  regarding  (1.)  The  ba» 
daries  of  the  separate  district,  and  (2.)  the  execntkitf 
drainage  works  connected  with  that  district  Sonetf 
these  actions  were  pending  when  this  Special  Caie  is 
brought. 

Expenses  had  been  incurred  (1-)  ^^^  giving  the  8Uti% 
notices  regarding  the  formation  of  the  special  draioagBfr 
trict,  (2.)  in  defending  the  appeal  against  the  res^stii 
defining  the  special  drainage  district,  (3.)  in  defendfngtb 
actions  before  referred  to,  and  (4.)  in  obtaining  pliiii(/i 
proposed  intercepting  sewer,  in  order  to  a  compmami 
the  questions  in  dispute. 

No  assessment  had  been  imposed  or  levied  fixrtkp 
pose  of  defraying  these  expenses. 

Under  these  circumstances  the  following  qnertnr/ 
law  were  stated  for  the  opinion  and  jadgmeot  di^ 
Court : — 

'*  Are  the  expenses  which  were  incnrred  in  connexiaBfljiJ 
formation  of  the  special  drainage  district  chargeahle  apaii 
special  drainage  assessment  leviable  under  sectioo  9i4 
<  Public  Health  (Scotland)  Act,  1867  ?'  Or  2.  An  then 
general  expenses  incurred  in  executing  the  Act^  sod 
against  the  assessment  leviable  under  subsection  2  of 
of  the  said  Act?    3.  Are  the  expenses  incuired  s 
to  the  formation  of  the  said  special  drainsge  district  in 
tion  with  the  actions  before  mentioned,  and  with  tki  fi 
compromise  of   these   actions,  chargeable  sgainit  tin 
drainage  assessment  leviable  under  section  93  of  tk  'i 
Health    (Scotland)    Act,    1867  ?     4.   Or  an  thsie  a«! 
general  expenses  incurred  in  executing  the  said  Ad^asda^j 
able  against  the  assessment  leviable  under  snhseetioiil  flf* 
tion  94  of  the  said  Act  ?  5.  If  the  expenses  incnmdiieai^j 
tion  with  the  formation  of  the  special  drainage  distm^aU^ 
expenses  incnrred  subsequent  to  the  formation  of  tin 
trict,  or  either  of  these  expenses,  are  held  to  be 
against  the  assessment  leviable  under  subsection  2  o! 
of  the  said  Act,  is  that  assessment  leviable  on  snd  vitla) 
special  drainage  district  alone,  or  upon  the  whole  distridtfi 
local  authority  ? 

The  parties  were  heard  on   the  competency  ot 
Special  Case. 

At  advising — 

Lord  President.— We  have  come  to  be  of  opinion  tbt< 
Special  Case  is  not  one  which  we  can  entertain.    The  ft^ 
the  first  part  is  the  local  authority  of  the  parish  of  Bothf^' 
the  only  other  party  is  Thomas  Pearson,  residing  vitkB^ 
parish,  and  whose  only  claim  to  be  a  party  to  thii  Spedil' 
is  that  he  is  a  ratepayer  in  a  particular  district  of  thit 
One  particular  portion  of  the  parish  of  Bothwell  lately  i 
to  have  itself  separated,  and  erected  into  a  special  dniMp* 
trict     The  question  attempted  to  be  raised  hers  ii,  iM^ 
expenses  connected  with  that  proceeding  form  a  charge  4*| 
rates  of  the  parish  generally,  or  only  upon  that  part  of  it 
has  been   separated?      The   Parochial  Board,  si  ^ 
authority,  say  that  they  mean  to  charge  these  ezpeuti 
the  rates  of  the  special  district,  and  that  they  are  j«^ 
doing  so  by  the  terms  of  the  Public  Health  Act    Mr* 
comes  forward  and  says  that  they  ought  not  to  do  i 
should  charge  the  expenses  against  the  rates  of  thewliob; 
Now,  I  am  always  very  unwilling  to  refuse  to  entertaiaal . 
Case  which  appears  to  come  within  the  scope  of  theA^f 
liament     We  have  now  had  a  good  deal  of  eiperieneea 
operation  of  the  63d  section  of  the  Act  of  1868,  aad  1 " 
opinion  that  it  introduoed  a  very  expeditioua,  eooMai> 
satisfactory  xnethod  of  bringing  to  a  dedaion  qneitioBi  *fS^ 
where  the  parties  are  agreed  on  the  facta.    But  ve  i^f 
careful  not  to  convert  or  pervert  Special  Cases  to  an 
use,  or  allow  them  to  be  brought  by  partiet  to  tiy  <. 
which  these  parties  could  not  ^  under  vqr  otfaarBpAtjU^L  -. 
cedure  known  to  our  law.    For  way  rnadinj  of  MtMi^^V^ 
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ssion  Act,  1868,  is,  that  when  there  are  parties 
»efore  us  in  any  process  known  to  the  law,  then 
3d  on  the  facts,  and  dispute  only  on  a  point  of 
be  allowed  to  bring  their  action  in  the  shape  of 

The  question  here  therefore  is,  whether  the 
d  of  Bothwell  and  Mr.  Pearson  could  in  any 
process  have  raised-this  question  ?  I  think  they 
s  assessment  has  not  been  even  imposed,  much 
is  only  stated  that  it  is  in  the  contemplation  of 
ipoee  it.  Now,  even  if  Mr.  Pearson  had  come 
;>end  the  levying  of  an  assessment  already  im- 
f  he  could  have  succeeded.  If  the  assessment 
D,  and  Mr.  Pearson  had  suspended  a  threatened 
limself  individually,  that  might  have  been  com- 
>  not  see  how  he  could  raise  the  general  question 
ain,  let  us  consider  whether  there  is  any  other 
i  which  might  have  been  used.  An  action  of 
le  only  one.      But  if  the  Parochial  Board  had 

of  declarator,  and  called  Mr.  Pearson  only,  we 
sclined  to  entertain  the  action  with  no  more 
ield.  It  appears  to  me,  therefore,  that,  as  this 
not  be  competently  raised  between  the  parties  in 
-m  of  process,  it  cannot  be  entertained  by  us 
*  of  a  Special  Case. 

-I  should  not  feel  it  quite  safe  to  say  that  in  all 
n  which  there  might  be  an  action  in  this  Court, 
8  also  competent.  But  I  am  clearly  of  opinion 
lot  be  a  Special  Case  unless  an  action  between 
parties  to  it  would  have  been  sufficient  to  try 
[uestion.  Now,  if  this  question  had  been  raised 
parties  in  the  form  of  an  ordinary  action,  the 
I  at  once  have  occurred  that  all  parties  interested 

Then  there  is  also  the  objection  to  which  your 
iluded,  namely,  that  ro  assessment  has  been  ac- 

For  anything  we  can  tell,  no  assessment  may 

I  and  the  question  put  to  us  may  consequently 
le  question  is,  therefore,  purely  hypothetical,  and 
re  to  decide  hypothetical  questions.  Then,  again, 
bher  branch  of  it  relates  to  the  expenses  of  defend- 

I I  do  not  think  that  part  of  the  case  could  have 
d  even  if  the  main  question  could  have  been  so. 

[ILLAN  and  Jerviswoode  concurred. 

accordingly  dismissed  the  Special  Case. 

tl  Party,  Balfour ;  Morton,  Neilson,  and  Smart 
—For  the  Second  Party ,  Lancaster;  Jardine, 
rasers,  W.S.  Agents, — B.  Clerk  H.J. 


February  7,  1873. 

FIRST  DIViaiON. 

s  Lawson  or  SuRTEES,  Pursuer^  v.  Bobsrt 

WoTHERSPOON,  Defender. 

ymise  Subsequente  Co]pvltk— Illicit  intercourse — 
es  in  which  it  was  held  that  where  a  man  had 
lan,  who  was  his  kept  mistress,  a  written  pro- 
rry  her  when  his  circumstances  warranted  it, 
viding  that,  in  the  interim,  she  continues  to  lead 
nd  exemplary  life,**  but  their  illicit  intercourse 
aarriage  by  promise  subsequente  copula  had  not 
uted. 

Lord  Ardmillan,  that  marriage  by  promise  suhse- 
%  miglU  be  constituted  between  a  man  and  his 

iv.,  pp.  187  and  480. 

BBS  raised  an  action  ofdeclarator  of  marriage 
I  against  Mr.  Wotherspoon,  and  in  her  con- 
stated that  she  was  the  widow  of  an  officer 
arable  East  India  Company's  Service,  and 
ie  Mr.  Wotherspoon's  acquaintance  in  1865, 
g  in  Glasgow,  and  that  *'  shortly  thereafter 
began  to  pay  his  addresses  to  her,  professing 


the  greatest  esteem,  love,  and  regard  for  her,  and  his  de- 
sire that  she  should  become  his  wife.  He  constantly 
visited  her  at  the  various  houses  in  which  she  resided  in 
Glasgow,  and  manifested  the  greatest  interest  in  her 
children,"  having  sent  one  of  them  to  school  at  hb  own 
expense.     She  further  averred — 

<*  During  the  years  1865,  1866,  and  1867  the  defender,  always 
professing  the  greatest  love  for  the  pursuer,  frequently  pro- 
mised to  make  her  his  wife,  and  the  pursuer,  relying  on  his  pro- 
fessions of  attachment,  agreed  to  accept  of  him  as  her  husband. 
In  the  month  of  April  1867  the  defender  apprised  the  xmrsuer 
of  his  intention  to  make  a  codicil  to  a  deed  of  settlement  which 
had  previously  been  executed  by  him.  He  called  at  the  pur- 
Bner*8  house  and  showed  her  the  draft  of  said  codicil.  He  exe- 
cuted said  codicil  on  or  about  18th  April  1867.  On  doing  so 
he  handed  to  the  pursuer  a  copy  thereof,  written  with  his  own 
hand.  The  said  copy  is  produced.  By  this  codicil  the  defender 
enjoined  the  trustees  and  executors  under  the  said  deed  of 
settlement  to  pay  to  the  pursuer  the  sum  of  £1000  sterling  as  a 
first  charge  upon  his  estate,  but  contingently  upon  her  being 
unmarried  at  the  date  of  his  decease ;  and  he  further,  in  the 
event  of  the  pursuer  dying  before  him,  enjoined  his  trustees  to 
pay  to  each  of  her  sons,  Walter  and  Aubone  Surtees,  £50  a-year 
until  they  should  attain  the  age  of  twenty-three  years.  During 
the  period  mentioned  in  this  article  there  was  in  dependence  in 
the  Court  of  Session  an  action  (referred  to  in  the  defences)  at 
the  instance  of  the  pursuer  against  Francis  Dewar,  auctioneer 
in  Edinburgh.  This  action  was  not  well  founded  in  fact,  and 
was  practically  abandoned  by  the  pursuer  in  the  year  1864. 
The  defender,  from  shortly  after  the  time  when  he  first  made 
the  acquaintance  of  the  pursuer,  was  fully  aware  of  the  said 
action  and  procedure  therein,  and  of  the  relationship  upon  which 
the  pursuer  had  stood  to  the  said  Francis  Dewar.  Since  the  pur- 
suer's acquaintance  with  him  ceased  the  said  Francis  Dewar 
has  married,  and  the  marriage  between  him  and  his  wife  still 
subsists. 

<*  Repeatedly  during  the  month  of  November  1867  the  de- 
fender, in  the  pursuer's  presence,  reiterated  the  promises  of 
marriage  which  he  had  previously  made  to  her.  On  20th 
November  1867  the  defender  wrote  out  and  subscribed  a  deed 
or  writing  repeating  said  promise  of  marriage,  and  delivered 
the  same  to  the  pursuer.  This  holograph  writing,  dated  said 
20th  November  1867,  is  produced  and  founded  on.  Before 
writing  out  the  document  so  delivered  to  the  pursuer  the  de- 
fender submitted  to  her  a  draft  thereof,  and  asked  her  approval 
of  its  tenor  and  contents.  The  said  holograph  deed  or  writing 
further,  and  inter  alia,  bears  that,  in  the  event  of  the  defender's 
decease  before  the  marriage  between  the  pursuer  and  him  was 
consummated,  he  bequeathed  to  her  one-half  of  the  residue  of 
his  estate  after  payment  ol  his  just  and  lawful  debts,  and  that 
in  the  event  of  the  pursuer  dying  before  him,  he  promised  to 
look  to  the  interests  of  her  two  sons,  Walter  and  Aubone 
Surtees,  and  appointed  his  trustees,  after  his  decease,  to  pay 
Walter  Surtees  £50  sterling  a-year  till  Whitsunday  1874,  and 
Aubone  Surtees  £50  sterling  a-year  till  Martinmas  1875. 

"  Belying  upon  the  defender's  solenm  promises  to  marry  her, 
and  in  consequence  thereof,  the  pursuer  was  prevailed  on  to 
allow  the  defender  to  have  carnal  connexion  with  her  in  the 
house  No.  164  Woodlands  Road,  Glasgow,  where  she  then  re- 
sided. The  defender,  in  consequence  of  said  promise,  repeatedly 
had  carnal  connexion  with  the  pursuer  in  her  said  house  in  the 
months  of  December  1867f  and  January  and  February  1868, 
and  subsequently.  By  said  promises  to  marry,  and  carnal  con- 
nexion had  by  him  with  the  pursuer,  the  defender  contracted  a 
marriage  with  the  pursuer,  and  they  accepted  of  each  other  as 
husband  and  wife.  The  pursuer  and  defender  are  truly  the 
wife  and  husband  of  each  other." 

The  document  founded  on  was  in  the  following  terms : — 

"I,  Robert  Wotherspoon,  iron  merchant  in  Glasgow,  do 
hereby  promise  to  marry  Anne  Surtees  or  Dewar  nSe  Lawson, 
and  provide  for  her  according  to  my  means  until  cirGumstances 
warrant  such  marriage — always  providing  that,  in  the  interim, 
she  continnes  to  lead  a  virtooos  and  exemplary  life— and  in  the 
event  of  my  decease,  such  marriage  not  being  oontammated,  I 
bequeath  to  her  one-half  of  the  midae  of  my  estate^  after  my 
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trtiBteeB,  James  Simson  Stevenson,  John  Russell,  and  Andrew 
Oichton  Wother8i>oon  (appointed  under  my  deed  of  settlement, 
dated  1 6th  January  I867)i  shall  have  paid  my  just  and  lawful 
debts. 

"  Further,  in  the  event  of  her  dying  before  me,  I  promise  to 
look  to  the  interests  of  her  two  sons,  Walter  and  Aubone  Sur- 
tees,  and  appoint  my  trustees,  after  my  decease,  to  pay  to  said 
Walter  Surtees  the  sum  of  £50  annually  until  Whitsunday  of 
the  year  1874,  and  to  said  Aubone  Surtees  the  sum  of  £50 
annually  until  Martinmas  of  the  year  1875,  by  which  dates  the 
said  Walter  and  Aubone  Surtees  shall  have  respectively  arrived 
at  the  age  of  twenty-three  years — such  sums  to  be  paid  in  such 
instalments,  monthly,  quarterly,  or  half-yearly,  as  my  trustees 
before  mentioned  may  deem  fit. 

"  Signed  by  me,  Kobert  Wotherspoon,  upon  the  20th  day  of 
November  1867  years,  before  these  witnesses,  George  Scott 
and  James  Fulton.  Robert  Wothebspoon.  Geoi^o  Scott, 
vitness ;  Jas.  Fulton,  toitnessj' 

Mr.  Wotherspoon  in  bis  statement  of  facts  made  the 
following  averments — 

*'  The  defender  became  acquainted  with  the  pursuer  in  Feb- 
ruary 1865.  On  one  of  the  evenings  of  that  iponth  he  met  her 
in  Cambridge  Street,  Glasgow,  accosted  her,  went  home  with 
her,  and  had  connexion  with  her.  This  acquaintance  was  con- 
tinned  for  a  considerable  period  thereafter,  and  the  defender 
had  frequently  connexion  with  the  pursuer  at  various  houses 
she  occupied  in  Glasgow  and  at  Dunoon.  He  paid  her  for  these 
acts  of  connexion  ;  and,  as  their  intimacy  increased,  came  to 
give  her  considerable  sums  of  money,  from  £10  to  £20  per 
month. 

'*The  pursuer  represented  herself  to  the  defender  as  of  good 
family,  and  the  widow  of  an  ofiBcer  in  the  East  India  Company ^s 
Service  of  the  name  of  Surtees.  She  took  the  name  of  Dewar, 
which  she  explained  by  saying  that  it  was  the  name  of  a  ipan 
to  whom  she  had  been  engaged  subsequent  to  the  death  of  her 
husband. 

**  Towards  the  end  of  1867,  and  prior  to  the  20th  November 
of  that  year,  the  defender  entertained  doubts  of  the  represen- 
tations which  the  pursuer  had  made  to  him.  The  defender  had 
then  reason  to  believe,  and  now  avers,  that  she  had  carnal  con- 
nexion with  other  men;  she  was  frequently  drunk,  and  was 
in  consequence  taken  to  the  Police  Office ;  and  altogether  her 
conduct  was  the  reverse  of  virtuous  or  exemplaiy.  Subsequent 
to  that  date  she  continued  the  same  vicious  course  of  life.  The 
defender's  visits  to  her  consequently  became  rare,  but  he  con- 
tinued to  send  her  pajrments  of  money  until  January  1870, 
when,  in  consequence  of  the  position  ^e  took  up,  he  discon- 
tinaed  these  payments  altogether. 

"  The  only  relation  in  which  the  pursuer  ever  stood  to  the 
defender  was  that  of  a  woman  whom  he  visited  fropi  time  to 
time  for  the  purpose  of  carnal  connexion,  in  consideration  of 
money  given  to  her.  At  no  period  in  their  acquaintanceship 
did  any  connexion  take  place  between  them  on  any  other  footing 
than  this,  or  with  any  different  understanding  on  either  side. 

"  The  defender  has  recently  learned,  and  now  avers,  that  all 
the  representations  made  to  him  by  the  pursuer  with  regard  to 
her  family  and  character  were  untrue.  She  is,  and  has  for 
many  years  been,  a  prostitute  ;  has  been  kept  by  various  men  ; 
and  has  herself  kept  brothels  in  Edinburgh,  in  St.  James's 
Square,  and  other  localities  which  the  defender  cannot  at  present 
specify." 

He  further  made  statements  about  the  former  action  of 
declarator  of  marriage  against  Mr.  Dewar,  which  he 
averred  had  been  in  dependence  in  Court  during  the 
whole  time  of  his  acquaintance  with  the  pursuer.  There 
was  also  produced  a  declaration  made  by  the  pursuer  in 
England  on  3d  October  1868,  wherein,  when  endeavour- 
ing to  recover  certain  heritable  property  in  Whitby  to 
which  she  laid  claim,  she  solemnly  and  sincerely  declared 
and  stated,  inter  alia,  "I  was  never  married  to  any 
person  whomsoever,  either  according  to  the  law  of  Eng- 
and,  the  law  of  Scotland,  or  any  other  law  whatsoever, 
or  otherwise  howsoever." 

Pleaded  for  the  pursuer— 


1.  The  defender  having  promised  to  many  the  pnimer,] 
copula  having  followed  upon  the  said  promise,  the  relstici 
marriage  was  constituted  between  the  punner  and  defew 
and  they  were  lawfuUy  married  persons.  2.  In  theeroi 
the  pursuer  failing  to  establish  a  marriage  with  the  defeodi^ 
was  liable  to  her  in  reparation  for  having  failed  to  prrfomi 
promises  of  marriage  to  her.  Generally,  and  in  any  eres^  t 
pursuer  was  entitled  to  decree  in  terms  of  one  or  other  d I 
conclusions  of  the  summons,  and  in  either  caae^  with  expmm 

Pleaded  for  the  defender — 

1.  Tho  averments  of  the  piimer  were  irrdemit  orfi 
sufficient  is  law  to  support  the  condnsions  of  the 
2.  The  tenps  of  the  document  of  20th  November  1867dfirt 
iipport  a  promise  of  such  a  character  as  to  be  compeknifymk 
the  ground  for  an  action  of  declarator  of  marrisge.    Ih^ 
view,  the  promise  alleged  to  be  given  in  the  said 
being  conditional,  and  the  said  condition  not  having  htaj^ 
fied  by  the  pursuer,  it  could  not  be  competently  fonsdeda^ 
her  in  the  jiresent  action.     4,  Ko  copula  having  takes  fiwtj 
the  faith  of  any  promise  of  marriage  made  by  the  deM^i 
with  the  view  of  constituting  marriage,  the  defender 
be  assoilzied.     5.  In  the  circumstances  of  this  esse  the 
had  no  claiiji  for  damages  for  breaoh  of  any  alleged 
marriage. 

The  Lord   Ordinary  (Mackenzie)  on  23d 
1871  allowed  the  judicial  examination  of  Mr.  Wi 
before  proof  was  led.     This  interlocutor  was  reoUi 
20th  January  1878  by  the  First  Division  on  a 
note  at  Mr.  Wotherspoon's  instance,  and  a  report  rfl 
proceedings  at  that  stage  will  be  found  ante^  tqL 
p.  187. 

A  proof  was  thereafter  led  before  the  Lord 
and  on  4th  June  1872^  upon  the  motion  of  the  ^ 
renewed  his  order  for  the  judicial  examination  i 
defender.     This  interlocutor  was  also  appealed  ti 
First  Division,  and  on  25th  June  their  Lordships 
it.     A  report  of  the  discussion  and  advising  upoa 
point  will  be  found  antej  vol.  xliv,  p,  480. 

'J'he  import  of  the  proof — which  extended  to 
able  length — will  be  gathered  from  the  note  of  the 
Ordinary  and  the  opinions  of  the  Judges, 

On  l^th  June  1872  Lord  Mackenaie  pronoDocei 
following  interlocutor : — 

<*  Having  heard  the  counsel  for  the  parties,  and 
the  closed  record,  proof,  and  process,  in  so  far  as  TtffA 
conclusions  of  the  libel  for  declarator  of  marriage  and 
assoilzies  the  defender  fropi  the  said  conclusions  of  ibc 
and  decerns  :  Finds  the  defender  entitled  to  ezpeoi 
interlocutor  of  2l8t  November  1871,  i^  so  far  as  thewlwil 
been  already  disposed  of :  Allows  an  account  of  said 
to  be  given  in,  and  remits  the  same,  when  lodged,  ti 
auditor  to  tax  and  to  report ;  and  appoints  the  cause  to  bi] 
to  the  roll,  in  order  that  the  conclusion  for  damagM  wtj 
disposed  of. 

**Noie. — The  case  of  the  pursuer,  as  averred  in  the 
is,  that  she  is  the  widow  of  an  officer  in  the  East  India 
pany's  service  ;  that  she  became  acquainted  with  the  ~ 
in  1865  ;  that  he  paid  his  addresses  to  her ;  that  he  _ 
the  greatest  love  and  esteem  for  her,  and  his  desire  M 
should  become  his  wife ;  that  on  20th  November  1867  Bi 
her  the  promise  of  marriage.  No.  6  of  process,  in  whidk 
mised  to  marry  her,  and  provide  for  her  according  to 
means,  until  circumstances  warranted  such  manisgc^ 
providing  that,  in  the  interim,  she  continued  to  lead  a 
and  exemplary  life;  that,  relying  upon  this  promise^ ikt 
prevailed  upon  to  allow  the  defender  to  have  carnal 
with  her,  and  that  in  consequence  of  this  promise  be 
had  carnal  connexion  with  her,  during  the  period  betwMS 
November  and  1st  December  1867,  and  also  in  ths 
December  1867  and  January  and  Febnuuy  1868^ 
quently.  . 

<*The  promise  of  marriage,  Na  6  of  prooaM»  is  adrnW 
the  minute  of  admissions  by  the  partiesy  No.  611  of  nneA^ 
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olograph  of  the  defender.  The  Lord  Ordinary  is  of  opinion 
this  document  contains  an  absolute  promise  of  marriage. 
1  although  the  proviso  therein  were  held  to  apply  to  the 
niae  of  marriage,  that  would  not,  the  Lord  Ordinary  thinks, 
A  the  promise  conditional  upon  the  occurrence  of  a  future 
ilk  and  so  prevent  it  from  establishing  marriage  along  with 
lesion  on  the  faith  thereof.  It  is  an  implied  condition,  in 
tj  promise  of  marriage,  that  the  woman,  after  she  has 
9gMi  such  a  promise,  and  so  has  matrimonially  cowtraeted 
k  the  granter,  shall  lead  a  virtuous  life. 
'The  pursuer  has  thus  proved,  by  the  writ  of  the  defends, 
%\»  promised  to  marry  her. 

'Ihat  promise  of  nuurriage  is  dated  20th  November  1867 ; 
tte  averment  of  the  pursuer  is,  that  on  the  faith  of  that 
aiw  she  was  prevailed  upon  to  allow  the  d^ender  to  have 
Mzion  with  her,  and  that  he  repeatedly  had  earnal  coq- 
oa  with  her  'daring  the  period  between  20th  November 
Let  December  1867,  and  also  in  the  months  of  December 
and  January  and  February  1868«  and  subsequently.* 
a  was  only  one  witness  adduced  by  the  pursuer  in  support 
m  statement,  namely,  Jane  Bird,  who  was  her  servant  from 
cad  of  April  to  the  end  of  December  1867.  She  depones, 
Auring  the  period  between  April  and  January  1867  the 
cft«r  very  frequently  visited  the  pursuer  at  night,  and 
■aad  a  considerable  time  alone  with  her,  but  she  never 
9mf  familiarity  between  them,  exee[)t  upon  one  occasioni,  a 
t«^  after  he  had  granted  her  the  foresaid  promise  of 
Ift^  She  states  that  he  then  called  about  eleven  o'clock 
|3^  and  that,  as  the  pursuer  was  unwell  and  in  bed,  he 
kown  into  her  bed-room.  She  further  states  that,  about 
l^dock  in  the  morning,  she  went  into  the  bed-room  to 
te  the  fire,  thinking  that  the  defender  had  left,  and  found 
ii^hedwith  the  pursuer.  That  is  the  only  evidence  ad- 
Bl%gf  the  pursuer  in  support  of  her  averments  of  repeated 
hi  aoBaexion  between  the  defender  and  her  on  the  faith  of 
Md  promise.  The  only  other  witness  who  gives  evidence 
jljinl  to  the  relations  between  the  pursuer  and  the  defender 
^mh  Novembef  1867  is  Christina  Lang,  a  witness  for  the 
ijkr,  who  was  servant  to  the  pursuer  for  nearly  two 
Kt  after  Jane  Bird  left— that  is,  until  the  end  of  February 
1  She  depones,  that  the  defender  called  two  or  three 
I  a-week  and  remained  an  hour,  and  sometimes  two  or 
Imiitb,  but  that  she  never  saw  anything  like  familiarity 
mtn  them,  and  had  no  idea  that  there  was  anything  of  this 

1^  far,  therefore,  as  direct  evidence  is  concerned,  the  pur- 
baa  failed  to  prove  her  averments  of  connexion  after  20th 
teber  1 867,  the  date  of  the  promise  of  marriage.  She  has 
fcot  proved  that  she  is  the  widow  of  an  officer,  and  that 
Mfiender  paid  his  addresses  to  her.  But  it  has  been,  in  the 
I  ci  the  Lord  Ordinary,  clearly  proved  by  the  defender 
I  pursuer  is  not  the  widow  of  an  officer;  that  in  and 
ral  years  after  1855  she  was  a  prostitute  in  Edinburgh ; 
Btom  1857  to  1859  she  kept  a  brothel  in  St.  James's  Square, 
burgh ;  tiiat  before  going  there  she  kept  a  brothel  in  St. 
A  Street,  Edinburgh  ;  that  she  thereafter  went  to  Glasgow, 
f^  she  accidentally  met  the  defender  in  1865  ;  and  that  he. 
Tinting  her  from  time  to  time,  for  the  purposes  of  illicit 
boarse,  at  last  took  her  into  keeping  as  his  mistress  in  1866. 
Eba  Lord  Ordinary  is  of  opinion  that  it  is  established  by 
gtooof,  coupled  with  the  defender's  statements  in  his  de- 
^  that  the  pursuer  continued  to  be  his  mistress  down  to 
November  1867,  when  he  granted  her  the  above-mentioned 
Ibe  of  marriage.  The  evidence  of  Jane  Bird  and  Christina 
^  taken  in  connexion  with  that  previous  relationship, 
K*  statements  in  his  defenoes,  also  sufficiently  establish,  he 
|Hnt,  that  there  was  no  cessation  of  that  illicit  intercourse 
Wjf  prior  to  that  date,  and  that  sexual  intercourse  took 
■  between  them  for  some  time  after  20th  November  1867. 
§V  so,  that  was  only  a  continuation  of  the  former  illicit 
Bpntte,  and  it  cannot  be  said  with  any  truth  by  the  pur- 
Mat  it  was  on  the  faith  of  the  promise  of  marriage  that 
^inm  prevailed  on  to  allow  the  defender  to  have  oamal 
Mon  with  her.' 

^Ebe  portlier  maintained  in  argument  at  the  dote  of  the 
R  that  there  was  a  eessation  of  the  illicit  intercourse  for 
•  tima  prior  to  20th  November  1897,  sad  that  she  was 


living  a  respectable  life.  There  is  no  proof  of  this,  and  the 
inferences  to  be  drawn  from  the  proof  negative  it  But  if  the 
pursuer  had  ceased  to  be  his  mistress  prior  to  that  datdi  ttnA 
was  leading  a  virtuous  life,  then,  there  being  only  one  witneitf  to^ 
one  alleged  act  of  connexion  after  that  date,  there  is  not,  iH 
the  opinion  of  the  Lord  Ordinary,  sufficient  evidence  to  establish 
copula  after  the  promise.  It  is  only  by  connecting  Jane  Bird's 
evidence,  and  also  the  evidence  of  CHiristina  Lang,  with  the 
prior  relations  and  illicit  inteieoarse  between  the  pursuer 
and  defender,  and  with  tiie  defender's  statements  in  his 
defences,  that  the  Lord  Ordinary  has  been  able  to  hold 
that  intercourse  took  place  hetween  them  after  20th  November 
1867. 

**  The  question  has  never  Ibeen  decided  whether,  if  a  promise 
of  marriage  be  given  during  a  .course  of  illicit  connexion,  and 
if  connexion  continue  thereafter  as  formerly,  marriage  will  be 
thereby  constituted. 

^  The  rule  of  law  is  that  marriage  can  be  constituted  by  con- 
sent alone.  That  mutual  consent  may  be  given  in  various 
ways,  and  one  of  these  is  by  promise  svbsequente  copula,  Mr. 
Erskine  (Inst,,  i.  6.  4)  states  that  a  copula  subsequent  to  pro- 
mise constitutes  marriage  '  from  a  presumption  or  fiction  that 
the  eoBsent  de  presenti,  which  is  essential  to  marriage,  was  at 
that  moment  mutually  given  by  the  parties,  in  consequence  of 
the  anterior  promise. '  But  the  copula  must  have  been  per- 
mitted by  the  woman  on  the  faith  of  the  promise  (Morrison  v, 
Dobson,  8  Macph.  347).  That  presumption  or  fiction  can  there- 
fore only  arise  in  the  case  where  it  can  be  held  that  the  woman 
has  surrendered  her  person  on  the  faith  of  the  promise.  But  there 
is,  he  conceives,  no  room  for  such  a  presumption,  where,  as  in  the 
present  case,  the  woman  is,  and  has  for  a  considerable  time  pre- 
viously been  the  mistress  of  the  man  who  has  granted  the  pro- 
mise, where  there  has  be^n  no  cessation  of  the  illicit  intercourse 
before  the  promise  was  granted,  and  where  the  intercourse  has 
been  continued  thereafter  without  any  return  to  virtue,  and 
without  anything  having  occurred  except  the  granting  of  the 
promise.  Such  intereourse  after  the  promise  must,  he  thinks, 
be  held  to  be  a  mere  continuation  of  the  former  intercourse,  and 
altogether  independent  of  the  promise,  and  that  particularly 
where,  as  in  the  present  ease,  the  woman  is  at  the  time  the 
pursuer  in  an  action  of  declarator  of  marriage  against  another 
man  then  depending  in  Court,  and  where  it  is  evident,  from  the 
terms  of  the  promise,  that  marriage  in  a  short  time  was  not  in 
the  contemplation  of  the  parties.  The  presumption  in  such  a 
state  of  matters  is,  that  the  pursuer  and  defender  intended  to  con- 
tinue their  illicit  intercourse,  and  to  get  married  when  circum- 
stances should  warrant  their  doing  so. 

*'  It  appears  from  the  reports  of  the  cases  of  Sim  v.  Miles,  20th 
November  1829,  8  Shaw  89,  and  Boss  v.  Madeod,  7th  June 
1861,  23  D.  972,  and  from  Mr.  Brodie's  Notes  on  SUir,  p.  28, 
that  Professor  Hume  stated  in  his  lectures  his  opinion  to  be, 
that  nuuriage  cannot  be  constituted  by  promise  interjected  in 
a  course  of  illicit  connexion^  Lord  Pitmilly,  in  Sim  v.  Miles, 
stated  that  to  be  his  own  opinion.  Lord  Glenlee  seems  to  have 
been  of  the  same  opinion ;  and  Lord  Cringletie  thought  it  very 
doubtful  whether  we  can  lay  it  down  in  the  abstract  that  pro- 
mise followed  by  copula  in  all  cases  makes  marriage.  In  Ross 
V.  Macleod,  Lord  Deas  was  of  opinion  '  that  a  promise  given  in 
the  course  of  an  illicit  connexion  does  not  necessarily  make 
marriage.*  In  Morrison  v,  Dobson,  already  cited.  Lord  Ard- 
millan,  whose  opinion  was  concurredinby  theLord  President  and 
Lord  Deas,  stated  that  '  in  order  to  the  constitution  of  marriage, 
by  promise  subseyuetUe  copula^  the  copula  must  be  conceded  by 
the  woman  on  the  faith  of  the  promise  ;*  and  Lord  Einloch 
further  remarked,  that  he  considered  it '  indispensable  that  she 
should  satisfy  the  Court  that  the  conduct  of  the  num  produced 
in  her  mind  the  will  and  intention  to  be  married  to  him,  and 
that  she  yielded  her  person  to  his  embraces  in  the  belief  and 
purpose  of  becoming  his  wife,*  which  will  be  presumed,  in  the 
ordinary  case,  from  the  copula  following  on  the  promise.  But 
that  presumption  must  yield  to  proof  which  negatives  it,  as  in 
the  present  case.  Professor  More,  in  his  Notes  upon  Stair,  p. 
13,  also  states,  that  a  promise  to  a  concubine  affords  no  pre« 
sumption  of  marriage. 

**  After  full  and  repeated  consideration,  the  Lord  Ordinary  is 
of  opinion  that  the  proof  does  not  establish  maniage  between 
the  parties  by  promiN  mb&e^ptaUe  copula,* 
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The  pursuer  reclaimed,  and  argued — 

All  that  it  was  oecessary  for  the  pursuer  to  prove  in  order 
to  establish  a  marriage  with  the  defender  was  to  make  it  clear 
that  the  written  promise,  founded  on,  was  stipulated  for  by  her 
as  a  condition  of  the  defender's  obtaining  possession  of  her 
person.  This  was  clearly  established  by  the  evidence.  The 
first  time  there  was  intercourse  after  the  delivery  of  the  docu- 
ment marriage  took  place. 

The  following  authorities  were  cited : — 

Sim  V.  Miles,  20th  November  1829,  ante,  vol.  ii  p.  38,  and  8 
Shaw  89;  Mackintosh  v.  Shillinglaw,  6th  March  1829,  ante, 
voL  L  p.  135  ;  Craigie  v.  Hoggan,  17th  February  1838,  ante, 
voL  X.  p.  304,  and  16  Shaw  584;  Ross  v,  Macleod,  7th  June 
1861,  ante,  voL  xxxiii.  p.  601 ;  Morrison  r.  Dobson,  18th  De- 
cember 1869,  ante,  voL  xlii.  p.  163  ;  Honyman  v,  Campbell,  3d 
March  1831,  ante,  voL  iii.  p.  373,  and  5  W.  and  S.  144  ;  Ken- 
nedy V.  M*Dowal,  1796  and  12th  February  1800,  2  Bell's  IlL  243, 
and  Ferg.  Const.  Cases  (Reports),  163,  also  separate  Report  in 
Adv.  Lib.,  as  Macdowall  v.  Macdowall,  Stair,  iv.  5.  19. 

Argued  for  the  defender — 

There  had  been  illicit  intercourse  prior  to  the  delivery  of  this 
promise,  and  the  onus  was  on  the  pursuer  to  prove-that  there  had 
been  a  break  in  it  before  the  promise  was  given,  and  that  the 
intercourse  which  followed  on  the  promise  was  changed  in  its 
character,  and  was  not  a  mere  continuation  of  the  former  con- 
nexion. She  had  failed  in  making  that  out.  The  document 
could  not  be  founded  onashde  prcesenti  one ;  it  was  of  a  future 
character,  and  could  not  give  rise  to  such  a  case  as  was  neces- 
sary to  establish  a  marriage  mbsequente  copula^  For  such  a 
marriage  it  was  necessary  that  the  consent  should  be  inter- 
changed, and  the  copula  that  followed  must  be  in  the  view  of 
that  consent,  and  so  constituted  marriage,  and  no  illicit  inter- 
course could  take  place  between  the  parties  any  more.  Here 
there  was  a  continuance  of  illicit  intercourse — Stewart  v.  Menzies, 
6th  December  1833,  ante,  vol.  vi  p.  125  ;  H.  of  L.,  6th  October 
1841,  ante,  vol  xiv.  p.  674,  and  2  Rob.  App.  547  (Lord  Cotten- 
ham's  opinion). 

At  advising — 

Lord  President. — This  is  an  action  of  declarator  of  marriage 
founded  on  an  allegation  of  promise  subsequente  copula.  The 
case  is  very  simple  as  presented  on  record.  The  pursuer  says 
that  she  was  of  respectable  parentage,  and  married  to  an  officer 
in  the  East  India  Compay's  Service  ;  that  she  was  early  left  a 
widow,  and  became  acquainted  with  the  defender  in  1865, 
having  led  up  to  that  time  a  chaste  and  virtuous  life.  They 
cohabited  together  for  two  years,  and  in  November  1867  he 
gave  her  a  written  promise  of  marriage  ;  and  her  allegation  is, 
that  relying  on  this  solenm  promise  she  surrendered  her  person, 
and  they  had  carnal  connexion.  If  this  last  allegation  were 
true  it  would  1>e  very  hard  to  find  against  her ;  but  taken  in 
this  aspect  the  case  is  attended  with  some  difficulty.  The 
evidence  of  connexion  following  on  the  promise  depends  on  the 
testimony  of  a  single  witness,  who  stajids  greatly  in  need  of 
corroboration;  and  the  difficulty  is  enhanc^  still  further  by 
the  fact  that  the  pursuer  is  obliged  to  admit  that  two  years 
earlier  she  had  another  action  against  a  Mr.  Francis  Dewar,  in 
which  she  alleges  repeated  promises  of  marriage,  on  the 
strength  of  which  she  surrendered  her  person.  She  says  also 
that  this  action  was  not  well  founded  in  fact,  which  can  only 
mean  that  it  was  not  true  that  she  surrendered  her  person  to 
Francis  Dewar.  It  is  strange  that  she  should  have  been  involved 
in  two  adventures  of  the  same  kind  in  four  years,  but  it  is 
still  more  strange  that  this  lady,  on  her  own  showing,  has  made 
an  untrue  allegation  of  this  kindl  In  these  circumstances  I  think 
the  evidence  of  one  witness  is  not  sufficient.  Therefore,  in  this  as- 
pect of  the  case,  I  should  be  inclined  to  agree  with  the  Lord  Ordi- 
nary that  she  has  failed  to  establish  that  she  submitted  to  the 
defender  on  the  faith  of  his  promise.  But  the  case  disclosed  on  the 
evidence  is  rather  different,  and  1  shall  state  in  a  few  words  what 
is  its  important  aspect.  The  pursuer  and  defender  became 
acquainted  in  1865,  and  the  result  of  their  acquaintance  was  not 
an  honourable  courtship,  but  illicit  intercourse,  the  pursuer  being 
At  the  time  simply  a  prostitute  in  Edinboi^h,  and  the  keeper 
of  several  brothels  there.    At  length  the  intercourse  changed  its 


character  a  little,  for  she  became  his  mistress  for  ] 
She  lived  in  a  house  for  which  he  paid,  and  he  visited 
This  continuisd  down  to  November  1867,  which  is  the 
promise,  and  also  subsequent  to  that — in  shorty  it  w 
rupted  down  to  the  institution  of  this  action.  1 
had  been  different  the  proof  of  a  continnaoce  of 
course  after  the  promise  might  be  doubtfol ;  but  h 
there  is  no  doubt  that  it  did  continae,  and  therefoi 
is  that  of  a  man  giving  a  promise  in  the  coarse  of  j 
rupted  illicit  intercourse,  and  the  question  ia,  what  is 
The  case  is  not  a  very  uncommon  one.  Such  a  writti 
will  by  no  means  necessarily  constitute  marriage,  ai 
general,  be  insufficient.  There  is  one  great  pecuiisr 
terms  of  the  promise,  which  affords  a  ground  oi 
which  is  sufficiently  satisfactory.  The  defender  in  ki 
thus  expresses  himself — **I,  Robert  Wotherspoon,  iitm] 
in  Glasgow,  do  hereby  promise  to  marry  Anne  Surtea  ( 
nie  Lawson,  and  provide  for  her  according  to  my  bw 
circumstances  warrant  such  marriage — ^always  proriduf 
the  interim  she  continues  to  lead  a  virtuous  and  exempli 
What  follows  is  unimportant  Now,  what  is  the  bm 
the  provision  that  the  pursuer  in  the  interim  shall  leadsT 
and  exemplary  life  ?  That  is  expressed  as  a  oondition  oft 
mise,  but  whether  it  would  be  an  effectual  oondition  ii  i 
affair.  But  the  question  is,  w:hat  was  the  meaning  of  the] 
— Looking  to  the  fact,  that  down  to  the  moment  of  tlM 
of  the  written  promise  she  was  living  as  the  defendec'ii 
and  the  writing  was  given  in  the  course  of  an  ilUcit  eoi 
the  meaning  is,  that  she  was  to  continue  faithful  to  tfa 
der  as  his  mistress.  If  there  had  been  any  proof  of  eem 
intercourse,  or  of  a  refusal  on  the  part  of  the  puisuer  toe 
the  connexion — the  burden  of  proving  whidi  wodd  ii 
pursuer — her  case  would  have  been  very  different;  I 
not  being  so  the  proviso  in  the  promise,  I  tldd 
means  that  she  is  to  continue  her  present  life  ss  hiii 
If  so,  then  it  is  provided  by  this  arrangement  thaltks] 
is  to  be  followed  by  continued  intercourse  to  filluptksi 
between  its  date  and  the  celebration  of  the  marrisga 
vain  to  say  that  this  converts  a  promise  of  mairiage  • 
into  consent  de  presentL  In  this  document  the  womu  i 
that  her  person  is  to  be  at  the  man's  command  until  U 
admit  of  a  marriage ;  she  is  to  remain  his  mistress  until  tk 
It  is  matter  cf  contract  that  this  copula  is  not  to  oc 
marriage.     I  think  the  Lord  Ordinary  is  right. 

Lord  Deas  concurred. 

Lord  Ardmillan. — Notwithstanding  the  tenu 
written  promise  given  by  the  defender  to  the  purRU 
clearly  of  opinion  that  marriage  has  not  been  instnicte 
case.  Speaking  generally,  there  is  no  doubt  that  a  pr 
marriage,  proved  by  written  evidence,  and  followed  lig 
is,  according  to  Scottish  law,  sufficient  to  prove  the 
consent  which  creates  the  relation  of  marriage.  Itii 
sent  which  makes  the  marriage.  That  consent  may  h 
in  different  ways ;  and  themode  of  proof  of  the  consentbw 
amoimts  to  this,  that  on  the  faith  of  the  promise  thi 
has  surrendered  her  person.  But  the  surrender  of  he 
by  the  woman,  and  the  promise  by  the  man,  must  bi 
to  each  other.  It  is  not  the  law  that  the  mere  seqi 
promise  and  copula  uniformly  and  necessarily  proves  ■ 
I  retain  the  opinion  on  this  point  which  I  expressed  is  i 
of  Morrison  v.  Dobson.  If  the  connexion  was  not  givn 
mitted  on  the  faith  of  the  promise — if  it  was  psrchi 
given  on  a  footing  inconsistent  with  marriage — it  csDoaki 
marriage,  however  clear  the  words  of  promise. 

The  character  of  the  woman,  and  the  fact  of  illicit  iifti 
prior  to  and  up  to  the  promise,  so  that  no  promise  imn 
or  appropriate  to  obtain  its  concession,  or  to  seemti 
tinuance,  is  a  most  important  fact  in  considering  vhiii 
copula  subsequent  to  the  promise  was  related  to  the ^ 
and  was  permitted  on  the  faith  of  the  promise. 

I  think  that,  where  no  special  circumstances  in  the  • 
and  the  relations  of  the  parties  are  proved,  but  when ^ 
facts  of  promise  and  subsequent  copula  are  in  the  pod 
proved  and  unexplained  sequence,  tiie  presu^ptios  ■ 
that  the  copula  was  the  response  to  the  igxvam^uAfA 
the  faith  of  the  promise. 
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it  Inhere  the  facts  ascertained  are  such  as  to  disconnect  the 
la  from  the  promise,  and  explain  it  on  a  different  footing, 
to  make  it  manifest  that  marriage  was  not  within  the 
ition  of  the  parties,  then  the  consensual  contract  of  marriage 
lot  be  held  to  have  heen  formed. 

need  say  nothing  of  the  character  of  the  pursaer,  nor  need 
d  anything  to  what  your  Lordship  has  said  in  regard  to  the 
femdiction  on  the  proof  of  her  statements  on  record.  The 
Sander  of  her  person  to  a  man  was  a  thing  to  her  so  easy,  so 
fumty  so  promiscuous,  so  purchaseable,  that  there  was 
iiilly  no  need  fbr  a  promise  of  marriage  to  induce  her  to  give 

le  Scottish  law  supposes,  and  experience  proves,  that  a  girl 
WNialy  pure  and  virtuous  may,  on  the  faith  of  a  promise, 
mder  her  person.  She  has  much  to  surrender ;  and  only 
Im  exuberance  of  trust  and  on  faith  of  promise  can  she  be 
peaed  to  render  up  the  jewel  of  her  honour  and  the  posses- 

of  her  person.  We  have  no  such  case  here. 
■I  I  take  a  case  nearer  the  present.  I  suppose  a  promise 
•  by  a  man  to  a  woman  who  was  his  mistress.  It  is  still 
We  that,  in  such  circumstances,  a  promise  might  be  given 
all,  followed  by  copula,  may  constitute  marriage.  But  such 
■■a  is  rarely  different  from  this.  The  woman  may  have 
Ife  oontrite.  She  may,  under  conscientious  conviction,  have 
■M  on  breaking  off  illicit  connexion  which  she  felt  to  be 
^;  and  the  man  may  then  have  givan  the  pronuse  to 
Btait  separation,  to  win  her  back,  to  allay  her  conscientious 
Innotions,  and  to  overcome  her  scruples,  or  her  reluctance, 
3iidooe  her  to  permit  renewed  intercourse.  Such  a  case  is 
Ab ;  but  in  my  opinion,  it  must  be  proved.  It  is  only  by 
10  ti  such  facts  as  these  that,  in  a  case  where  the  man  and 
kpM  were  living  in  illicit  intercourse,  the  mere  promise,  in 
Hmow  of  that  intercourse,  can  be  brought  within  the  true 
I  meaning  of  the  rule,  that  promise  subaequerUe  copula 
I  the  consent  which  constitutes  marriage.  I  admit  the 
r  of  such  a  case.     I  think  it  is  exceptional,  and  that  it 

lit  proved. 

/"  I  this  case  there  is  nothing  of  the  kind.  There  has  been 
||iilidt  intercourse  without  interruption,  and  certainly  with- 

f-dbtorbance  by  any  conscientious  scruple.  This  pursuer 
jiMihing  to  yield  on  the  faith  of  the  promise  which  she 
■oft  yielded  to  the  defender,  and  to  many  others,  without 
l(  wnnise.  Nay,  more,  it  is  proved  that  her  life  for  years 
I  been  a  life  of  prostitution,  and  that  money  had  often  pur- 
Md  the  surrender  of  her  person. 

am  of  opinion  that,  however  culpable  and  foolish  the  con- 
I  of  the  defender  was, — and  of  that  there  can  be  no  doubt, 
be  sacred  and  abiding  relation  of  marriage  was  not  consti- 
9L  The  condition  here  attached  to  the  promise  is  not  with- 
timportanoe  ;  and  I  do  not  think  it  a  condition  of  virtue. 
[.agree  with  the  observations  which  your  Lordship  has 
la  on  that  condition  ;  but  I  rest  my  opinion  more  especially 
Bm  ground  which  I  have  now  explained.  The  episode  witii 
hDewar  cannot  be  omitted.  Shortly  before  the  date  of  this 
paise  the  pursuer  had  alleged  in  judicial  proceedings,  in  an 
bft  of  dedarator  of  marriage,  that  she  was  married  to  another 
i»  named  Dewar ;  and  she  avers  that  the  defender,  Mr, 
iherspoon,  knew  of  that  action,  as  he  certainly  knew  of  her 
fifei  and  character.  That  is  not  very  consistent  with  her 
ia  in  this  action.  And  then,  after  the  date  of  the  promise, 
^uraner,  who  knew  the  Scottish  law,  and  alleged  it,  solemnly 
kt«d  that  she  was  not  married  to  any  one,  and  had  not  been 
ied  to  any  one,  according  to  the  law  of  England,  or  of  Scot- 
er any  otiier  law. 
ag;ree  so  entirely  in  what  your  Lordship  has  already  said, 

Xreally  feel  it  unnecessary  to  add  more, 
aa  facta  of  the  case  are  peculiarly  clear,  and  especially  un- 
liable to  the  pursuer ;  and  it  does  appear  to  me  that  to 

the  aacred  relation  of  marriage  to  be  here  constituted  in 
aaanner,  and  between  these  puties,  would  be  to  present  a 
latore  of  the  Scottish  law  of  marriage. 


DKD  Jkbviswoodx  concurred. 


Adhere. 


cC  Soiicitor-Oeneral  (Clark,  Q.C.),  Rhind ;  D.  Crawford  and 
r.  Gntlffia,  &S.C.  AgefUs.—AU.  Lord  Advocate  (Young, 
),  Lanoaaier;  J.  and  B.  D.  Bos8»  W.S.  AgtHU^^B.  Clerk. 

▲.X.H. 


Febkdary  7,  1873. 

second  diyisiok. 

BoBERT  Andrews,  Pursuer^  v.  Euzabxth  Peacock 

or  Andrews,  and  Joseph  Stirling,  Defenders. 

Uwhandand  Wife— Adultery— Divorce— ExpcMea—^talute  24 
and  25  Vkt  c  86,  Conjugal  Rights  {Scotland)  Act,  sect.  7— In 
an  action  of  divorce  at  the  instance  of  the  husband,  the 
][>erson  with  whom  the  wife  was  proved  to  have  committed 
adultery,  who  had  been  cited  as  co-defender,  found  liable  in 
the  whole  ex|)en8es  incurred  by  the  pursuer,  as  taxed  between 
agent  and  client,  including  the  expenses  of  the  wife  for  which 
the  pursuer  was  primarily  liable. 

The  pursuer  Robert  Andrews  raised  an  action  of  divorce 
against  his  wife,  Elizabeth  Andrews,  on  account  of  adultery 
alleged  to  have  been  committed  with  Stirling,  who  was 
cited  as  co-defender. 

The  Lord  Ordinary  (Jerviswoode)  found  the  adultery 
not  proved.  The  pursuer  reclaimed,  and  after  hearing 
parties,  the  Second  Division  made  avizandum. 

After  the  proof  was  led  in  this  action,  the  pursuer 
raised  a  second  action  against  the  same  parties  on  the 
ground  of  acts  of  adultery  alleged  to  have  been  committed 
after  the  first  action  was  raised.  The  Lord  Ordinary 
(Shand),  by  interlocutor  of  2l8t  January  1873,  reported 
the  second  action  to  the  Second  Division. 

Parties  having  been  heard  thereon,  the  Court  advised 
both  causes,  holding  that  adultery  had  been  proved  in 
both. 

The  defender  moved  for  expenses  against  her  husband 
as  being  his  wife  until  decree  was  pronounced. 

The  pursuer  moved  for  the  whole  expenses  of  process 
against  the  co-defender,  including  the  expenses  of  the 
defender  for  which  he  might  be  liable ;  and  founded  on  the 
7th  section  of  the  Conjugal  Bights  Act,  1861,  which 
provides — 

"  In  every  action  of  divorce  for  adultery  at  the  instance  of  the 
husband,  it  shall  be  competent  to  cite,  eiUier  at  the  conmience- 
ment  or  during  the  dependence  thereof,  as  a  co-defender  along 
with  the  wife,  the  person  with  whom  she  is  alleged  to  have 
conmiitted  adultery,  and  it  shall  be  lawful  for  the  Court  in  such 
action  to  decern  against  the  person  with  whom  the  wife  is  proved 
to  have  committed  adultery  for  the  payment  of  the  whole  or 
any  part  of  the  exi)enses  of  process  provided  he  has  been  cited 
as  aforesaid,  and  the  same  shall  be  taxed  as  between  agent  and 
client." 

The  co-defender  maintained  that  the  expenses  of  the 
wife  were  not  contemplated  by  the  7  th  section  of  the 
Act, 

The  Court  pronounced  this  interlocutor  : — 

**The  Lords  having  heard  counsel  in  the  conjoined  actions 
between  the  same  parties — In  the  first  action  recall  the  inter- 
locutor reclaimed  against :  Find  it  established  by  the  proof  in 
that  case  that  the  defender  and  the  co-defender  committed 
adultery  on  the  occasions  libelled  in  the  third  and  fourth  sub- 
divisions of  the  12th  article  of  the  condescendence :  In  the 
second  action  find  that  it  is  established  by  the  proof  that  the 
defender  and  co-defender  committed  adultery,  first  in  the  co- 
defender's  house  in  Glasgow,  secondly  in  Mrs.  Wishart's  house  in 
Millport,  and,  thirdly,  in  the  house  No.  4,  Soho  Street,  Qlasgow, 
at  the  times  libelled  :  Therefore  in  the  conjoined  actions  find  the 
defender  guilty  of  adultery  accordingly  :  Therefore  divorce  and 
separate  the  defender,  Elizabeth  Peacock  or  Andrews,  from  the 
pursuer  Robert  Andrews,  his  society,  fellowship,  and  company, 
in  all  time  coming :  Further,  find  and  declare  that  the  defender 
has  forfeited  all  ihe  rights  and  privileges  of  a  lawful  wife,  and 
that  the  said  pursuer  is  entitled  to  live  single,  or  to  marry  any 
free  woman  as  if  he  had  never  been  married  to  the  defender,  or 
as  if  she  had  been  naturally  dead  :  Find  the  co^efender 
liable  to  the  pursuer  in  expenses,  as  well  those  incurred  by  the 
pursuer  himself  at  those  for  which  the  pursuer  may  be  liable  in 
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respect  of  the  exi)en8e8  of  the  defender  :  Further,  6nd  that  the 
]iuniuer  is  liable  to  pay  the  expenses  incurred  by  the  defender  ; 
and  remit  to  the  auditor  to  tax  the  expenses  found  due  as 
between  agent  and  client,"  etc 

Act.  Scott,  Rhind;  A.  Kelly  Morrison,  S.S.C.— -4//.  (For 
drfender)  Trayner ;  Campbell  and  Smith,  Agents. — (For  co- 
defender),  Maclean  ;  T.  J.  Gordon,  W.S.  AgenL^^  CUrk, 

D.o. 


February  8,  1873. 

FIRST  DIVISION. 

Daniel  Macbeth,  Appellant^  v.  Francis  Troy  and 

George  Innes,  Respondents. 

Sheriff-GouH—Proces^-^Sheriff'Clerk—Held    (dttb.   Lord  Deas) 

that,  in  an  action  brought  by  a  Sheriflf-clerk  in  his  own 

Sheriff-court,  it  is  not  competent  either  for  himself  or  his 

depute  to  act  as  clerk  to  the  process. 
Observed,  that  the  proi>er  procedure  was  for  the   Sheriff  to 

appoint  another  person  clerk  pro  hoc  vice, 

Mr.  Macbeth,  who  was  the  Sheriff-clerk  at  Rothesay,  and 
whose  partner  was  the  depute-clerk,  presented  a  petition 
in  the  Sheriff-court  there  to  have  the  furniture  of  the 
resj)ondent  Troy  sequestrated  for  rent.  The  initial  order 
for  service,  which  also  contained  a  warrant  of  sequestra- 
tion, was  written  out  hj  the  Sheriff-clerk  depute.  Innes, 
who  was  in  possession  of  some  of  the  furniture,  opposed 
the  prayer  of  the  petition,  and  pleaded,  inter  aUa — 

1.  Where  a  Sheriff-clerk  was  pursuer  of  an  action  in  his  own 
court,  neither  he  nor  his  partner  was  entitled  to  officiate  as 
Sheriff-derk  in  such  action,  and  all  procedure  in  this  action  in 
which  either  of  these  parties  had  acted  or  might  act  in  the 
capacity  of  Sheriff-clerk,  was  illegal  and  invalid,  as  being  against 
public  policy. 

On  I2th  July  1872  the  Sheriff-substitute  (Orr)  repelled 
this  plea,  giving  the  following  reasons  in  his  note  : — 

**  Note. — No  authority  has  been  cited,  and  the  Sheriff- 
substitute  cannot  find  any  that  supports  the  first  plea.  Public 
policy  is  said  to  be  against  a  Sheriff-clerk  suing  in  the  court  of 
which  he  is  an  official.  It  is  more  than  questionable  if  the 
public  with  whom  such  an  official  chances  to  have  legal 
differences  would  consider  themselves  gainers  by  being  dragged 
into  the  Supreme  Court  to  have  them  adjusted,  while  it  would 
entail  upon  the  official  himself  a  hardship,  to  which  ho  ought 
not  to  be  lightly  subjected.  On  the  other  hand,  to  sui>er8ecle 
a  Sheriff-clerk  in  the  exercise  of  his  official  functions  in  regard 
to  any  particular  case  would  be  a  delicate  matter,  and  might 
require  somewhat  complicated  procedure." 

Innes  appealed  to  the  Sheriff  (Fraser),  who,  on  26th 
August,  pronounced  the  following  interlocutor  : — 

"  The  Sheriff  having  considered  the  reclaiming  petition  and 
answers,  sustains  the  appeal  for  the  respondent ;  recalls  the  inter- 
locutor appealed  against ;  and  in  respect  that  the  petitioner, 
Daniel  Macbeth,  is  Sheriff-clerk  of  the  county  of  Bute,  finds 
that  he  is  not  entitled  to  institute  or  carry  on  an  action  in  the 
Sheriff-court  of  that  county  :  Therefore  dismisses  the  petition, 
and  decerns :  Finds  the  respondent  George  Innes  entitled  to  ex- 
penses against  the  petitioner,  Daniel  Macbeth  ;  allows  an 
account,"  eta 

"  Note. — In  a  series  of  cases  it  has  been  decided  that  a  principal 
or  depute  clerk  of  a  court  cannot  act  as  agent  in  it ;  and  the 
Act  of  Sederunt  of  6th  March  1783  has  been  repeatedly  found 
to  be  simply  a  declaration  of  the  common  law.  The  authorities 
to  this  effect  will  be  found  cited  in  the  case  of  Manson  v.  Smith, 
8th  February  1871,  9  Macph.,  p.  492,  and  in  M'Glashan^s 
Practice,  4th  edn.,  by  Barclay,  p.  77.  After  stating  that  a 
clerk  of  court  cannot  act  as  agent  in  his  o^'n  court, 
Dr.  Barclay  lays  down  the  law  thus : — *  The  exclusion  relates 
solely  to  clerks  being  agents  for  others,  and  does  not  preclude 
a  clerk  of  court  or  his  depute  from  conducting  an  action  at  his 
own  instance  in  his  own  court,  particularly  if  it  cannot  be  com- 
petently raised  before  any  other;  but  the  libel  when  at  the 
principaTs  instance  should  always  be  subscribed  by  his  depute. 


[ditiBd 


and  vice  versa.     Of  course  he  is  still  more  entitled  to  defeni 
action  in  his  own  court.' 

"  The  Sheriff  is  nnable  to  concur  in  this  opinioii,  after  < 
sidering  the  whole  cases  referred  to  by  the  learned  aathori 
the  other  decisions  mentioned  by  the  Loid  JosticfrOerk, 
the  case  of  Manson  v.  Smith. 

<<The  Sheriff  and  the  Sheriff-clerk,  according  to  ft 
decisions,  must  be  regarded  as  coming  nnder  the  samt  id 
Neither  of  them  can  be  an  agent  for  a  suitor,  and  it  wonldn 
to  follow  necessarily  that  neither  of  them  ought  to  be  aflm 
to  sue  in  the  Sheriff-court  in  which  he  is  a  judge  or  doi  1 
the  Sheriff  had  a  debtor  in  the  county  of  Bute,  it  is  qiufe|tt 
that  a  summons  in  his  name  against  the  debtor  vmU  hi 
nullity.  Sometimes  it  has  been  tried  to  obviate  tUi  !■» 
venience  by  making  the  summons  nm,  not  in  the  name  tf  ft 
Sheriff,  but  in  that  of  the  Sheriff-substitnte^  which 
would  also  be  a  nullity,  but  upon  another  ground,  ri&,t]atfc 
writ  must  run  in  the  name  of  the  officer  who  holdt  \k 
sion  under  the  sign  manual  Now,  whether  ri^tlyor 
the  Sheriff-clerk  has  been  put  in  the  same  categoiy 
respect  with  the  Sheriff.  Lord  Neaves  gare  thia 
in  the  case  of  Manson  v.  Smith  of  the  position  and 
Sheriff-clerk  : — <In  the  argument  for  the  respondent^ 
tion  of  a  clerk  of  court  was  com])leteIy  ignored.  It  ii  i 
important  office.  He  is  not  the  servant  of  the  cooitk 
independent  public  officer,  whose  duty  it  is  to  reconl 
assist  in  carrying  out  the  judgments  of  the  courts  indii 
must  be  placed  the  greatest  confidence.  He  mnft  bi 
partial  as  the  judge.  In  inferior  courts  he  is  the  keeper  rfl 
signet  of  the  court,  for  by  his  signature  summomei 
thorized,  and  rendered  yalicL  He  anthenticates  writi. 
his  satisfaction  that  caution  must  be  found,  and  in  )k 
consignation  must  be  made.  He  is  the  taxing  officer  ii 
courts,  and  is  virtually  the  exti*actor  of  their  decrees, 
only  rendered  the  foundation  of  diligence  by  being 
by  him.  It  is  clear  that  a  person  in  such  a  position 
attempt  to  be  actor  in  rem  suam.  No  man  can  rig^ 
public  functions  or  any  trust  he  may  hold  so  as  to  ~ 
self.  If  a  derk  of  court  were  permitted  to  be  the 
of  summoning  his  adversary,  there  would  be  an 
great  irregularities.  His  doing  so  in  my  opinion  m4 
creates  a  nullity,  but  amounts  to  a  delinquency.' 

"  Two  conflicting  judgments  have  been  pronounced  iipa 
point,  the  one  by  the  First  Division,  and  the  other ' 
Second  Division  of  the  Court  of  Session.     In  Heddle  ft 
1st  March  1827,  5  Sh.,  p.  503,  the  Court  held  that  the 
clerk  of  Shetland  could  sue  his  tenant  for  payment  d  ft 
amoimting  to  £8  in  the  Sheriff-court  of  Shetland.    On  the 
hand,  in  the  case  of  Campbell  v.  M*Cowan,  10th  Jnly  II 
Sh.,  p.  245,  'the  majority  of  the  Judges  considered 
illegal  in  a  clerk  of  court  to  bring  an  action  for  his  on 
before  a  court  in  whish  he  himself  must  necessarily 
clerk  ;  and  that,  although  there  were  no  grounds  for 
M*Cowan  from  his  office,  yet  that  his    conduct 
irregular.' 

'*  The  case  of  Campbell  was  pleaded  to  the  Court  in  ftft 
of  Heddle,  but  was  disregarded  by  the  Second  Diri 
the  same  time  (in   this  division   of  authority)  the 
entitled  to  give  effect  to  his  own  opinion,  and  he  has  a 
conclusion  that  it  is  more  consistent  with  the  spirit  of  il 
decisions  to  declare  the  absolute  incompetency  of  a 
either  at  the  instance  of  the  Sheriff  or  the  Sheriff-derk  ii 
own  Sheriff-court. 

"  It  is  no  answer  to  say  that  the  sum  here  sued  fori 
bo  sued  for  in  an  action  in  the  Court  of  Session  in 
circumstances.     A  Sheriff-clerk  is  entitled  to  justice,  and  if 
reasoqs  of  public  policy)  he  cannot  sue  in  his  own  " 
the  Court  of  Session  is  open  to  him  even  for  a  debt  nndtr 

**Nor  is  it  any  answer  to  say  that  all  the  work 
upon  the  clerk  of  court  is  done  by  his  depute,  ss  in  the 
case.     The  depute  is  just  another  name  for  his  {  '   * 

stands  even  in  a  worse  position,  so  far  as  regards . 

action,  than  a  Sheriff-substitute,  seeing  that  the  aftpeistai'' 
the  Sheriff-cJerk  depute  is  during  the  pleasure  of  the    *  ^ 
The  Sheriff  attaches  no  weight  to  the  fact  that  the  dc|.- 
partner  in  business  of  his  prinoipaL     He  goes  simpbr  ^^  ^' 
general  ground  that  it  is  for  the  interest  of  tlie  psb&  tht' 
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Id  not  be  allowed  to  carry  on  actions  for  hia 
I  own  Sherifif-court.  This  will  no  doubt  cause 
ice  to  a  very  respectable  class  of  officials ; 
venience  that  must  be  borne  as  one  of  the  dis- 
iir  office." 

pealed    to    the    Court    of   Session,    and 

)  entitled  to  justice ;  but  if  the  finding  of  the 
law,  a  Sheriff- clerk  could  get  none.  When 
ly  competent  in  a  Sheriff-court  a  Sheriff-clerk 
U)  call  in  the  aid  of  the  law.  All  the  authorities 
,  that  a  Sheriff-clerk  could  not  act  as  clerk  in 
is  depute  clerk  might  act  for  him  ;  that  was 
of  the  rule  laid  down ;  not  that  a  Sheriff-clerk 
lis  own  Sheriff-court. 

ited  for  appellant — 

James  Colquhonn,  24th  Jan.  1823,  F.C.,and 
[lie  V.  Garioch,  Ist  March  1827,  5  Sh.,  503 ; 
lay's  Edn.),  77  ;  Smith  v.  Manson,  8th  Feb. 
:liii.  p.  261. 

nts— 

u  2.  26  ;  Shand's  Practice,  p.  6 ;  Stair  iv.  39, 

Tint,  6  th  March  1783  ;  and  cases  cited  by  the 


NT. — In  this  case  the  Sheriff  has  pronounced  an 
rhich  he  finds  that,  in  respect  the  petitioner 
is  Sheriff- clerk  of  the  coimty  of  Bute,  he  is  not 
ite  or  carry  on  an  action  in  the  Sheriff-court 

•  concur  in  that  interlocutor.  It  proceeds  on 
it  is  absolutely  incompetent  for  a  Sheriff-clerk 
tion  in  the  Court  of  which  he  is  clerk.  Any 
I  occasion  very  serious  inconvenience,  not  to 
ne,  but  to  all  parties  concerned  ;  while  so  far 
rk  himself  is  concerned,  it  would  result  in  an 
'ustiii(Vf  because  there  are  some  cases  in  which 
ounty  has  a  private  jurisdiction,  and  if  in  such 
slerk  cannot  institute  proceedings  in  his  own 
ot  be  able  to  do  so  in  any  Court  whatever — a 
cannot   contemplate    as   possible    under  our 

as  gone  far  beyond  anything  pleaded  by  the 
ihe  only  plea  stated  is,  that  **  where  a  Sheriff- 
of  an  action  in  his  own  Court,  neither  he  nor 
entitled  to   officiate  as  Sheriff-derk  in  such 

bstitute  repelled  that  plea,  and  the  Sheriff  re- 
f-substitute's  interlocutor,  but  went  far  beyond 
h  he  gave  effect.     I  disagree  with  the  Sheriff- 

cannot  concur  with  the  Sheriff  in  his  judgment. 

in  the  ]dea  referred  to  the  word  "  depute  "  for 
ler,"  I  think  the  plea  would  contain  a  sound  ex- 

•rities  have  been  cited  on  both  sides,  but  I  think 
irreconcilable  with  the  opinion  I  have  expressed, 
1  accordance  with  the  latest  decision  in  the  case 
ith.  In  that  case  the  pursuer,  a  clerk  of  Court, 
Ds,  and  though  that  was  in  a  small-debt  case — 
with  regard  to  which  review  is  excluded  by 
thstanding,   the  Second  Division  set  aside  the 

pari  raiione — nay,  I  am  disposed  to  say  mvUo 
luct  of  the  Sheriff-clerk  in  relation  to  the  pro- 
ly  incompetent.  Mr.  Macbeth  did  not  sign  a 
)  was  no  summons  to  sign — this  being  a  summary 
here  must  be  a  warrant  of  citation  which  initiates 
ion  the  whole  action.  This  warrant  of  citation 
e  Sheriff-clerk,  or  his  depute  ;  and  if  a  Sheriff- 
ting  his  own  petition  to  the  Sheriff,  writes  the 
:  snch  an  act  vitiates  the  whole  proceedings.  If 
:  be  clearly  incompetent  to  act  in  his  own  case, 
be  his  depute,  an  official  appointed  by,  and  pre- 
ly  under  the  guidance  of,  his  principal    But 


further,  we  cannot  leave  out  of  account  that  the  interlocutor  of 
citation  in  this  case  contains  a  great  deal  more  than  the  warrant 
of  citation,  viz.,  a  warrant  of  sequestration.  It  had  the  effect 
of  sending  an  officer  to  inventory  and  seize  the  respondent's 
effects  before  the  respondent  had  been  heard  at  all.  No  occasion 
could  be  imagined  where  it  is  so  necessary  to  protect  the  interests 
of  defenders. 

I  apprehend  that  the  remedy,  where  the  Sheriff-derk  desires 
to  sue  in  his  own  Court,  is,  that  he  should  apply  to  the  Sheriff 
to  appoint  a  Sheriff-clerk  to  act  in  his  stead  in  that  process,  a 
course  which  I  consider  would  be  perfectly  competent,  and 
quite  consistent  with  a  carefully  considered  judgment  in  the 
case  of  Galbraith,  3  D.  52.  The  same  rule  will  apply  in  this 
case.  If  Macbeth  had  asked  the  Sheriff  tojappoint  some  one  else, 
I  have  no  doubt  the  Sheriff  would  have  agreed,  and  the  Sheriff- 
clerk  thus  appointed  for  this  particular  cause  would  have  written 
the  interlocutor  of  citation,  and  he  alone  would  have  had  the 
custody  of  the  process.  This  is  no  small  matter  when  it  comes 
to  be  considered  how  important  is  the  position  of  the  Sheriff- 
derk  as  clerk  of  process.  For  example,  it  might  be  necessary 
to  find  caution — and  the  clerk  to  the  process  is  the  judge  of  the 
sufficiency  of  the  caution.  Now  the  impropriety  of  the  Sheriff- 
derk  judging  of  the  sufficiency  of  the  caution  which  he  himself 
must  find  is  manifest.  Or  he  may  be  called  on  to  consign  a 
sum  of  money  in  the  hands  of  the  derk  of  Court — i.e,  in  his 
own  hands. 

All  dangers  would  be  avoiiled,  the  process  would  go  on,  and 
be  conducted  with  perfect  propriety,  and  with  due  regard  to 
all  requisite  safeguards,  by  a[dopting  the  proposed  remedy,  viz., 
where  a  Sheriff-clerk  is  a  party  to  a  cause  in  his  own  Court, 
another  wholly  independent  should  be  appointed  in  his  place. 

In  this  view  I  am  compelled  to  the  conclusion  that,  while 
recalling  the  interlocutor  of  the  Sheriff,  we  ought  to  recall  all 
the  interlocutors  pronounced  in  the  case,  and  dismiss  the 
petition. 

Lord  Dkas. — The  Sheriff  in  his  findings  in  this  case  attaches 
no  weight  to  the  fact  that  the  Sheriff-derk  depute  is  the  partner 
in  business  of  his  principal.     He  goes  entirely  on  the  general 
ground  that  the  Sheriff-clerk  of  a  county  '*  is  not  entitled  to 
institute  or  carry  on  an  action  in   the   Sheriff-court  of  that 
county."    Now  if  the  law  were  as  stated  by  the  Sheriff,  the 
disadvantage  would  be  at  least  as  great  to  the  public  as  to  the 
Sheriff-clerk.     We  have  a  good  illustration  of  that  in  the  pre- 
sent case,  which  is  a  sequestration  of  a  small  tenant,  who  might 
naturally  expect  to  be  found  liable  in  expenses.     If  the  Sheriff- 
court  of  the  county  is  not  the  proper /ortim  for  the  Sheriff-derk 
to  bring  his  action  in,  it  follows  of  necessity,  that  the  court 
of  Session  must  be  the  forum,  and  if  he  is  compelled  to  go 
there,  the  unfortunate  defender,  whoever  he  may  be,  may  be 
mulcted  in  Court  of  Session  expenses  although  the  question beone 
which  is  really  only  of  small-debt  importance.     I  do  not  differ 
from  the   Sheriff  in   holding  that  an  action,  if  it  cannot  be 
brought  elsewhere,  may  be  brought  in  this  Court.     I  only  differ 
from  him  in  thinking  that  this  action  cannot  be  brought  else- 
where.    I  think  with  your  Lordship  that  a  Sheriff-clerk  equally 
with  anybody  else  may  bring  an  action  before  the  Sheriff  of  the 
county,  and  that  the  only  question  is  as  to  how  the  action  is  to 
be  conducted.     I  am  not  disposed  to  say  that  there  is  only  one 
way  of  getting  over  that  difficulty,  but  I  agree  that  the  way 
proposed  by  your  Lordship  is  the  best  way.     We  have  Stair's 
authority  for  saying  that  where  the  derk  is  disqualified  his 
depute  may  act,  though  deriving  his  appointment  from  him.     A 
man  is  not  the  less  a  public  officer  merely  because  he  derives 
his  appointment  from  another  public  officer,  and  although  the 
latter  may  be  disqualified  from  acting  in  a  particular  matter,  it 
does  not  follow  that  the  other  is  so  also.     If,  therefore,  the 
depute-clerk    had   not  been   the  partner  in   business  of  the 
principal  clerk,  I  should  have  held  it  not  incompetent  for  the  de- 
pu  te  to  act  i  n  a  case  at  the  instance  of  the  prindpal    It  is  true  that 
the  derks  in  this  Court  must  write  the  interlocutors  with  their 
own  hand,  unless  where  this  is  specially  dispensed  with  by  the 
Court.     But  that  is  not  the  practice  in  the  Sheriff-courts,  where 
any  clerk  in  the  Sheriff-derk's  office,  whether  he  holds  a  com- 
mission or  not,  may  write  out  an  interlocutor,  and  I  never  heard 
of  any  nullity  being  supposed  to  arise  therefrom.    When  I  was 
Sheriff  of  Bom  and  Cromartyshires  my  own  derk  in  Edinburgh 
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frequently  wrote  my  interlocntora,  and  I  believe  the  practice  of 
all  Sheriffs  is  similar.  We  are  therefore  dealing  with  a  cast 
in  which  the  Sheriff  might  allow  anybody  he  chose  to  write  out 
the  interlocutor,  and  this  makes  a  considerable  difficulty  in 
holding  that  even  if  the  Sheriff-clerk  had  himself  written  oul 
the  interlocutor,  this  would  have  inferred  a  nullity.  The  inter- 
locntor  would  not  have  been  his  interlocutor,  but  that  of  the 
Sheriff  who  adopted  him  as  his  amanuensis.  The  difficulty  would 
have  been  still  greater  in  holding  it  a  ground  of  nullity  that  the 
interlocutor  had  been  written  by  the  Sheriff-clerk  depute.  The 
case  does  not  come  at  all  within  the  rule  prohibiting  a  Sheriff- 
clerk  from  acting  as  procurator  in  a  case  in  his  own  Court.  I 
do  not,  however,  differ  in  thinking  that  if  there  is  any  dubiety 
the  best  course  is  to  appoint  somebody  else  to  act  in  room  of 
the  Sheriff-derk  pro  hoc  vice.  The  chief  objection  I  feel  is  to 
going  back  upon  and  nullifying  the  proceedings  ah  tniiio.  Look- 
ing to  the  nature  of  the  application,  there  is  a  great  deal  to  be 
said  for  the  view,  that  a  necessity  existed  for  the  interlocutor 
being  at  once  written  out  to  initiate  the  process.  Now  necessity 
goes  far  to  dispense  with  all  declinatures.  And  though  there 
may  in  point  of  fact  have  been  no  such  urgent  necessity  in  the 
present  case, — it  might  have  turned  out  otherwise, — I  think 
there  was  such  a  degree  of  necessity  as  ought  to  ptevent  our 
holding  the  first  interlocutor  an  absolute  nullity.  But  in  other 
respects  I  am  not  disposed  to  differ  from  tlie  result  arrived  at 
by  your  Lordship. 

Lord  Ardmillan. — I  cannot  say  that  I  quite  agree  with  the 
view  taken  of  this  case  by  the  Sheriff.  I  am  not  prepared  to 
decide  that  the  Sheriff-derk  is  not  entitled  to  institute  an 
action  in  the  Sheriff-court  of  the  county,  or  that  he  cannot  de- 
fend himself  in  the  Sheriff  court.  I  think  that  would  be  a 
penalty  on  the  office,  and,  as  your  Lordship  says,  a  denial  of  justice 
to  the  Sheriff-derk  which  the  law  does  not  sanction.  Justice 
— and  accessible  justice— the  prompt,  available,  and  cheaply 
attained  justice  of  the  Sheriff-court — cannot  be  refused  to  the 
Sheriff*clerk.  It  is  not  in  that  aspect  that  the  question  is  here 
presented  to  my  mind.  The  Sheriff-derk  cannot  act  as  agent 
in  the  Sheriff-court.  He  does  not  do  so  here ;  an  agent,  or  pro- 
curator of  Court,  appears  for  him. 

To  me  the  true  question  appears  to  be— whether  the  duties 
of  the  Sheriff-derk  in  this  cause,  where  the  Sheriff-derk  was  a 
party,  have  been  competently  and  legally  discharged?  The 
office  and  duties  of  Sheriff-derk  are  certainly  important,  and 
he  must  be  neutral  and  independent  of  both  parties.  I 
think  that  he  himself  cannot  competently  and  legally  act 
as  Sheriff-derk  in  his  own  cause.  But  another  clerk  may 
be  appointed  by  the  Sheriff:  the  occasions  on  which,  on 
account  of  the  Sheriff-derk  being  a  litigant,  another  clerk  re- 
quires to  be  appointed,  cannot  be  numerous.  When  they  occur 
the  Sheriff  must  provide  the  remedy.  It  is  in  his  power  to  do 
so,  and  he  should  be  asked  to  do  so.  Such  an  occasion  is  an 
emergency — and  the  appointment  by  the  Sheriff  of  a  Sheriff- 
derk  for  the  temporary  purpose  of  meeting  that  emergency 
seems  to  be  a  reasonable  and  competent  proceeding  ;  and  it  was 
so  considered  by  the  Court  in  the  case  of  Galbraith.  But  the 
remedy  must  be  provided  By  the  interposition  of  the  Sheriff. 
The  Sheriff-clerk,  who  in  his  own  case  cannot  personally  act, 
cannot  himself  appoint  his  substitute  to  act  for  him.  It  was  his 
part,  as  a  litigant  in  the  Court  when  he  was  clerk,  to  apply 
to  the  Sheriff,  and  crave  from  him  the  appointment  <A  a  i)er8on 
to  act  as  clerk  in  the  emergency.  I  rather  think  a  motion  might 
have  been  suffident. 

Not  having  done  so— but  having  devolved  the  duties  of  derk 
on  his  own  depute,  representing  himsdf — ^his  aUer  ego — I  can- 
not think  that  the  procedure  was  correct :  one  of  the  protec- 
tions by  which  law  guards  the  neutrality^and  independence  of 
judicial  procedure  is  weakened. 

In  expressing  this  opinion  I  do  not  rely  on  the  fact  of  the 
Sheriff-clerk  depute  being  partner  in  business  of  the  Sheriff-clerk, 
though  that  is  a  complication  of  the  matter.  My  opinion  rests 
on  the  more  general  ground,  and  is  in  accordance  with  that 
which  your  Lordship  has  stated. 

Lord  Jirviswoodx  concurred. 

The  following  interlocutor  was  pronounced  : — 

*<  Recall  the  whole  interlocutors  pronounced  in  the  inferior 


Court,  dismiss  the  petition,  and  decern  :  Find  tiM 
entitled  to  expenses  in  the  inferior  Conrt,  and  ak 
in  this  Court,  the  latter  expenses  sabject  to  modif 
extent  of  striking  oJ8  one-fifth  of  the  taxed  ai 
accounts,"  etc. 

Act,  OfT  Paterson;  J.  and  A.    Peddie,   WA 
Maclean ;  J.  and  R.  Macandrew,  W.S.  Agents. — ^li 


February  8,  1873. 

SECOND  DIVTSIOK. 

Andrew  Gordon  and  Others,  ClaimanU^  in  Ml 
(Young's  Factor)  v.  Yodno  and  Otbe 

Succession — Provisions  to  Children — Fee  and  L^ert 
tor  directed  the  residue  of  hia  estate  to  be  dii 
death  into  five  equal  shares,  one  share  to  be  paid 
his  children  in  liferent  and  their  issue  in  fee.  \ 
to  four  of  the  children  it  was  proyided  that  in  tli 
the  death  of  any  one  of  them  without  issue,  his  oi 
should  revert  to  the  general  residue ;  with  regird  \ 
child,  J.,  there  was  no  such  provision.  The  dukb 
pudiated  their  father's  settlement,  and  sooeaifnilj 
legitim.  Held  that  the  children  of  J.,  who  had  ait 
age  of  fifty-three  years,  were  entitled  to  immediite 
of  the  one-fifth  share  directed  to  be  paid  to  them  \ 
mother's  death,  upon  finding  caution  to  make  fartiM 
any  child  or  children  to  be  hereafter  born  of  their  o 
share  to  which  such  child  or  children  might  he  entii 

Process — Reclaiming  Note — MiUUplepomding—Slatskl 
Vict  (Court  of  Session  Act,  1868),  sect,  62— A  di 
multiplepoinding  may  be  renewed  under  a  change  o 
stances,  although  an  interlocutor  repelling  it  lis 
final 

The  deceased  Andrew  Yonng,  tacksman  of 
fishings  at  Inyersbin,  died  on  2l8t  Janoar 
sarvived  by  five  children,  G^rge,  James,  Jane ) 
Gordon,  Janet  Young  or  Anderson,  and  Maiy  i 
Milne,  all  of  whom  were  married  at  the  date  ( 
the  present  action,  and,  with  the  exception 
Anderson,  had  issue.  Mr.  Yonng  left  a  b 
executed  13th  January  1863,  by  which  he  con 
whole  estate  to  trustees.  After  providing  for  the 
of  debts  and  legacies,  the  testator  direct^  his  t 
divide  his  estate  into  five  equal  shares,  viz. : — 
*'  To  my  son  George  the  interest  of  his  fifth  during! 
and  at  his  death  said  fifth  share  to  be  divided  share 
alike  among  his  family,  but  in  the  event  of  no  fsmil] 
him,  then  his  said  share  reverts  to  the  original  sUMk 
my  son  James, — ^in  addition  to  the  interest  of  his 
during  his  lifetime,  and  at  his  death  to  be  divided 
share  alike  among  his  family,  but  in  the  event  of 
surviving  him,  then  his  fifth  share  reverts  also  to  tl 
stock, — ^I  give  and  bequeath  all  my  books  treatisg 
and  fisheries.  With  this  exception,  I  give  and  hk 
whole  library  to  my  family  to  he  divided  among  them 
share  alike  :  Item,  to  my  daughter  Jane,  wife  of  Geoi) 
the  interest  of  her  share  during  her  lifetime,  bat  ei] 
duding  the^utf  mariti  of  her  present  or  any  future  hv 
her  cluldren,  at  her  death,  will  be  entitled  to  then 
portion,  share  and  share  alike :  Item,  Janet,  my  dang 
of  William  Anderson,  the  interest  of  her  share  dims 
time,  but  expresdy  exduding  the  jus  mariH  of  her] 
any  future  husband  ;  but  if  tiiere  be  any  diildreB  pro 
her  present  or  any  future  marriage,  such  duUres 
entitled  to  their  mother's  portion  share  and  share  i 
in  the  event  of  no  such  family,  then  the  mother's  sfaai 
to  the  stock :  Item,  Mary,  my  daughter,  the  inteis 
ishare  during  her  lifetime,  and  if  she  niamea»  the  jsi 
such  husband  is  excluded,  yet  if  there  should  be  asy 
procreated  of  such  marriage,  they  shall,  on  the  ■flthw 
receive  her  portion,  share  and  share  alike ;  hot  if  aht 
married,  then,  at  her  death,  her  share  levcfis  to  ^ 
stock.    I  wish  my  creditors  («ic)  [exeonton]  to  i 
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ing  as  being  tbat  when  an  original  share  reverts  to  the 
.  such  share  is  to  be  immediately  thereafter  equally  divided 
ig  the  surviving  legatees  or  their  nearest  heirs." 

le  trustees  named  in  the  settlement  declined  to  accept 
flSce,  and  Mr.  Duncan  Cameron,  Tain,  was  appointed 
ial  factor  on  the  estate  of  the  deceased  Mr.  Young. 
Toung's  children  all  reprobated  the  settlement,  and 
acd  legitim.  Certain  questions  having  consequently 
m  in  regard  to  the  distribution  of  the  estate,  the 
aal  factor  raised  a  multiplepoinding.  Claims  were 
led  for  the  various  children  and  grandchildren  of  Mr. 
tig.  Andrew  Glordon  and  others,  the  children  of  Mrs. 
B  Young  or  Gordon,  claimed — 

In  the  event  of  their  mother,  and  any  others  of  the  children 
ks  said  Andrew  Young,  being  found  entitled  to  legitim,  that 
fifth  part  of  the  residue  of  the  fund  in  medio  which  may 
lin  after  deduction  of  such  legitim,  shall  be  set  apart  to  be 
en  the  death  of  their  mother  to  the  claimants,  and  any  other 
na  who  may  be  bom  of  their  said  mother,  share  and  share 
p  and  that,  in  the  meantime,  the  interest  of  the  said  fifth 
■ball  be  accumulated  to  be  paid  along  with  the  capital  to  the 
aats,  and  any  other  children  who  may  be  bom  as  aforesaid, 
tt  the  said  interest  shall,  in  the  meantime,  be  paid  to  their 
b*  for  their  behoof. 

ser  the  record  was  closed,  they  lodged  an  amended 

for  immediate  division  of  the  one-fifth  share  of  the 

Le  directed  to  be  paid   to  them   at   their  mother's 

e    Lord   Ordinary  ^Mure),  on  19th    March    1867, 
the  children  of  the  late  Andrew  Young  entitled  to 
Ql  ont  of  their  father's  estate. 

^  8th  July  1868  Lord  Mure  pronounced  this 
loeulor : — 

^ttidtihatthe  claimants,  the  children  of  George  Gnnn  Young, 
B  Young,  Mrs.  Jane  Young  or  Gordon,  and  Mrs.  Mary 
K  or  Biilne,  and  their  respective  tutors  ad  litem,  are 
Bd  to  be  ranked  in  terms  of  their  respective  claims,  each 
*  said  families  per  stirpes  to  one-fifth  part  of  the  residue  of 
^Und  in  medio  which  may  remain  after  deduction  of 
BQ^tim  to  which  their  respective  parents  and  Mrs.  Janet 
Iff  or  Anderson  have  been  preferred,  and  that  the  interest 
&  of  the  said  fifth  shares  is  to  be  accumulated,  and  to  be 
along  with  the  capital  thereof,  to  the  parties  in  right 
ko^  when  the  periods  of  distribution  fixed  by  the  trust-deed 
arrive  ;  and  in  the  meantime  ordains  the  judicial  factor  to 
Uie  said  respective  one-fifth  shares  of  the  residue,  and  to 
unlate  the  interest  which  may  accrue  thereon,  wilJi  a  view 
distribution  along  with  the  capital  of  the  said  shares  at 
Briods  specified  in  the  tmst-deed  :  Also  repels  the  claim  of 
bildren  of  the  said  Jane  Young  or  Gordon  for  immediate 
on  of  the  one-fifth  share  of  the  said  residue  directed  to  be 
bo  them  at  their  mother's  death  :  And  in  this  discussion 
Ho  expense  due  to  or  by  either  party,  and  decerns." 
I  23d  July  1872  the  Lord  Ordinary,  on  a  motion  of 
hildren  of  Mrs.  Jane  Gordon  or  Young  (who  had  now 
Hed  the  age  of  fifty-three  years),  for  immediate 
l«nt  of  the  share  of  the  fund  in  medio  provided  to 
mother  and  themselves,  pronounced  the  following 
locutor : — 

tZd  July  1872. — The  Lord  Ordinary  having  heard  parties* 
Mtors  on  the  motion  of  the  claimants,  the  children  of  Mrs. 
Tonog  or  Gordon,  for  immediate  payment  of  the  share  of 
■ndne  of  the  fund  in  medio,  appointed  to  be  paid  to  them 
F  the  settlements  of  the  late  Andrew  Young  at  their 
•r's  death,  refuses  the  said  motion. 

Vote. — This  motion  was  rested  on  the  ground  that  the 
b«rof  the  claimants  had  now  arrived  at  the  age  of  fifty- 
^  being  a  period  of  life  at  which  there  was  no  probability 
y  other  children  being  bom  of  the  marriage ;  and  caution 
Qfffered  on  the  part  of  the  claimants  to  repeat  payment,  in 
rail  that  mig^t  be  necessary,  in  the  event  of  any  other 
x«n  b«iqg  boiii.  The  Lord  (Miliary  has,  however,  refused 
31*  XLT. — HO,  XYIQ. 


the  motion ;  because,  even  assuming  the  circumstances  of  the 
case  to  be  in  other  respects  such  as  admitted  of  the  application 
of  the  rule  as  to  caution,  laid  down  in  the  case  of  Scheniman, 
25th  June  1828,  relied  on  by  the  claimants,  the  Lord  Ordinary, 
having  regard  to  the  terms  of  the  interlocutor  pronounced  by 
him  on  the  8th  of  July  1868,  which  assumes  that  the  period  of 
distribution  is  not  to  take  place  till  the  death  of  Mrs.  Grordon 
as  provided  by  the  trust-deed,  and  the  judicial  factor  is  appointed 
to  hold  the  shares  of  the  respective  claimants,  and  accumulate 
the  interest  which  may  accrue  thereon,  with  a  view  to  its 
distribution,  along  with  the  capital,  at  the  period  specified  in  the 
trust-deed,  all  in  terms  of  the  claim,  does  not  consider  that  it 
would  now  be  competent  for  him  to  give  effect  to  the  present 
motion." 

Mrs.  Young's  children  reclaimed  against  the  inter- 
of  8th  July  1868  and  23d  July  1872. 

The  judicial  factor  and  certain  of  the  claimants  appeared , 
and  argued — 

The  reclaiming  note  did  not  bring  under  review  the  interlo- 
cutor of  8th  July  1868.  The  52d  section  of  the  Court  of 
Session  Act  did  not  alter  the  period  in  which  reclaiming  notes 
are  to  be  presented — Bannatine*s  Trustees  v,  Cunninghame,  25th 
May  1869,  ante,  vol.  xli.  p.  555.  The  interlocutor  of  8th  July 
1868,  which,  it  might  be  observed,  was  pronounced  before  the 
Act  of  1868  came  into  operation,  was  not  reclaimed  against 
within  the  proper  period,  and  became  finaL  14  o  interlocutor 
would  become  final  if  it  was  in  the  power  of  a  party,  years  after 
it  had  been  pronounced,  to  make  a  motion  before  the  Lord 
Ordinary,  and,  on  its  being  refused,  to  present  a  reclaiming  note 
which  should  have  the  effect  of  bringing  up  all  previous  interlo- 
cutors in  the  case. 

Keplied  for  the  reclaimers — 

The  reclaiming  note  against  the  interlocutor  of  23d  July 
1872,  which  was  undoubt^ly  competent,  brought  up  all  former 
interlocutors  to  the  effect  of  enabling  the  Court  to  do  complete 
justice. 

The  Oourt  allowed  the  case  to  be  opened  for  the 
reclaimer  as  against  the  interlocutor  of  23d  July 
1872. 

Cases  cited  :—Scheniman,  25th  Jime  1828,  6  S.  1019; 
Forbes  v.  Luckie,  26th  January  1838,  16  S.  374;  Matthew  v. 
Scott,  2l8t  February  1844,  6  D.  718. 

At  advising — 

Lord  Cowan. — ^This  is  a  settlement  framed  in  unusual  terms, 
and  not  artistically  drawn.  The  testator,  after  providing  for 
certain  legacies,  proceeds  to  deal  with  the  residue  as  "the 
original  stock,  which  is  to  be  divided  at  his  death  into  five  equal 
shares,*'  according  to  the  number  of  his  children.  As  to  four  of 
these  shares  he  provides  in  effect  that  the  liferent  should  go  to  his 
children,  George,  James,  Janet,  and  Mary  respectively,  and  the 
fee  of  each  share  to  their  children  share  and  share  lUike  ;  and 
in  case  any  of  the  liferenters  left  no  children,  their  share  at  the 
close  of  the  liferents  is  in  express  terms  appointed  to  revert  to 
the  original  stock.  But  the  provision  with  which  we  have  here 
alone  to  deal,  in  favour  of  Jane,  Mrs.  Gordon,  contains  no  such 
reversion,  and  is  conceived  in  favour  of  "  her  during  her  lifetime, 
but  expressly  excluding  the  jus  mariti  of  her  present  or  any 
future  husband  ;  but  her  children  at  her  death  will  be  entitled 
to  their  mother's  portion,  share  and  share  alike."  The  question 
regards  the  true  effect  and  meaning  of  this  provision  as  regards 
the  fee.  I  dispute  entirely  the  canon  of  construction  proposed 
by  the  respondent,  as  applied  to  a  deed  like  this.  It  is  not  the 
case  that  the  meaning  of  a  special  provision  in  a  testamentary 
deed  is  to  be  ascertained  by  inserting  words  in  the  special  pro- 
vision because  of  their  occurrence  in  other  provisions  of  the  deed. 
There  is  no  more  reason  in  this  in  the  present  case  than  there 
would  be  in  striking  out  the  words  of  reversion  in  the  provisions 
to  the  others,  because  such  words  do  not  occur  in  the  special  pro- 
vision of  Mrs.  Gordon,  and  there  are  many  oases  where  the 
omission  of  conditions  in  the  bestowal  of  a  special  bequest  or 
in  the  substitution  of  a  special  heir  in  a  clause  of  destination 
has  been  held  to  give  a  vested  interest,  free  of  the  conditions 
which  have  appeared  in  other  provisions  of  the  deed,  and  limited 
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the  rjgbta  of  partiea  claiming  trnder  them.  Hera  tbe  liferent 
i«  given  to  Mra.  Gordon,  and  the  fee  to  her  ehildrea  Qnoondition* 
■llf ,  ibare  and  ahire  alike.  TEuit  f«e  v^ta  a  mortt  UaUU&rii^ 
bnidened  only  with  tt)«  liferent,  but  payment  or  diatnbutioa 
is  postponed  till  Mrs,  Gordo n'a  death.  The  effect  of  &  ainiilar 
postponement,  under  the  tame  ciwumAtajiee^  as  here,  waa 
noder  consideratioii  of  the  Court  in  the  case  of  Alexunder^a 
Tniflee*  on  Jan.  15tb»  1870.  It  was  here  held  that  where  the 
distribution  of  tbe  est*te  wa«  poitpooed  till  the  death  of  a  life- 
renter,  merely  for  the  purpose  of  securing  the  liferent,  and  the 
Hferenter  renounced  or  repudiated  his  right,  there  being  no 
nlterior  intereste,  there  w»a  nothing  to  prevent  distribution  and 
pasmient,  tbe  repudiation  of  the  liferent  being  equivalent  in  the 
circumstanoes  to  death.  Here,  too,  there  is  now  no  inter^t  to 
eonaerye  except  it  he  that  of  anj  ehildren  of  Mr&  Gordon  which 
may  a  till  be  bom.  That  eontingeocy  is  roneh  lew  probable  now 
than  it  was  when  tbe  action  was  raised  in  1866 ;  and  it  may  be 
fully  prodded  for  by  caution  being  found  by  the  preseat  fiars,  to 
necura  the  interest  of  passible  jia^UtiTi.  This  result  seemjB  to  me 
coosietent  with  previous  decialons  of  the  CourL  Such  being  niy 
opinion  on  tbe  merits  of  the  case,  1  think  there  ia  no  aueh  technical 
difficulty  a«  bas  been  Argued  for  by  the  resj>ondent^  arising  from 
the  previona  judgment  of  Sth  Jaly  tSGS.  I  am  Dot  satisfied  tbat 
that  judgment  dxed  the  question  of  vesting,  nor  that  any 
amendment  of  the  claim  is  now  reqtiired.  But  even  if  it  did  fix 
yie  vesting^  I  think  it  quite  competent  that  the  amendment 
proposed  by  the  reeliumer  jihould  be  added,  specially  looking 
to  the  change  of  circunutaDces  which  h&a  occurred  through 
the  men  lapse  of  time  since  1866,  tbe  date  at  whki^  the  action 
was  TftiBed, 

Lord  Bej^^Hount  concurred. 

LoED  JpaTicE-CL^RK,— I  entirely  con  cor.     There  is  clearly 

no  ulterior  interest  in  this  clause  of  the  aettlemesut,  beyond  that 
of  the  mother  and  children.  I  am  of  opinion  that  this  bequeat 
to  the  children  in  fee  vested  in  them  on  the  death  of  tbe  testator. 
Tbe  only  interest  which  required  to  be  protected  was  that  of 
children  who  might  aubaeqnently  be  bom. 

The  liferent  wjm  not  renounced,  but  repudiated,  the  mother 
betaking  herself  to  her  legal  rights,  and  the  bequeet  to  ber  never 
took  effect.  The  provisions  contained  iu  the  aettlemeut  in  favour 
of  the  children  therefore  came  into  immediate  operation. 

Aa  regards  the  matter  of  pleading,  I  see  no  reason  why  the 
additional  claim  shotild  not  be  put  upon  record.  The  lapse  of 
time  and  change  of  circumstances  are  quite  sufficient  to  make 
such  an  amendment  competes  t. 

LoaD  KEAYZ9,' — I  am  of  the  same  opinion.  T  am  not  quite 
Bare  about  the  shape  of  the  case.  I  do  not  see  any  pro()er  con- 
tn^ictor  to  the  reclaimers.  The  judicial  factor  has  Io<lged  no 
claim  nor  answere*  He  haa  been  found  liable  iu  once  and  aiDgle 
payment^  and  that  appears  to  be  hia  whole  interest  iu  the  case. 
But  supposing  the  judicial  factor  to  be  properly  here  to  see  that 
nothing  is  done  to  the  prejudice  of  pasBible  intertats,  and  looking 
at  the  clause  of  the  settlement  in  favour  of  Jane  ttpon  ita  own 
merits,  I  am  of  opinion  that  the  testator  meaot  that  five  shares 
should  be  set  apart,  one  for  each  of  his  immediate  children 
and  the  family  of  that  child.  That  is  looked  upon  as  that 
family's  share.  Mrs.  Gordon  is  more  highly  favoured  in  one 
respect  than  the  other,  that,  in  the  event  of  her  leaving  no 
children,  her  share  does  not  revert  to  the  original  stock.  I  con- 
sider that  the  share  was  given  to  her  in  liferent,  and  to  her 
children  in  fee,  and  that  the  fee  vested  in  the  children  on  the 
death  of  the  testator.  There  is  no  contingent  reversion,  and  no 
provision  that  the  share  should  lapse  into  the  general  fund.  I 
do  not  think  that  it  was  contemplated  by  the  deed  that  the 
children  should  remain  out  of  the  fund.  It  is  to  be  available 
for  one  or  the  other,  either  for  the  mother  or  for  the  children. 
When  the  mother's  interest  is  put  an  end  to  by  death,  or  other- 
wise, tbe  children  are  entitled  to  the  enjoyment  of  the  share. 

As  regards  the  point  of  pleading,  a  multiplepoinding  is  a  most 
valuable  form  of  process.  It  is  quite  competent  for  a  claim  to 
be  renewed  after  a  change  of  circumstances,  especially  when 
there  is  no  proper  contradictor. 

The  Court  pronounced'  this  interlocutor : — 

'*Becall  the  interlocutors  reclaimed  against^  in  so  far  as 


relates  to  the  period  at  which  the  provisioiis  in  favr 
children  of  Jane  Young  or  Gopdoo  f »11  to  be  paid : 
the  reclatmers  are  entitled  to  present  payment  of  tiu 
which  they  have  been  ranked^  ihej  alwaya  finding 
make  furthcoming  to  any  child  or  children  to  be  be« 
of  the  said  Jane  Yoaug  or  Gordon  tbe  ahare  to  ^ 
child  or  children  may  be  entitled  :  Qtioad  mtira  adb 
jnterloentors  complained  of,  and  find  no  espen^es  diiA 
either  party,  and  decern,^ 

For  HfdmmerSf  Balfour ;  Alexander  Moriaon,  S^S^C 
AU,  Riitberfurd  ;  Murray,  Beitb^  and  Murray,  W-S. ; 
and  Black,  W.S.  ;  Hunter,  Blair,  and  Owan,  W.3. 
and  Baxter,  W.S. ;  Henry  ami  Shiren,  KB.C,  ;  H.  J.  i 
AgtrU$^ 


Febeijaxy  S,  1873, 

SpKctAL  Cask  for  Akdeew  FejiRrER  and  A& 

Poor^-^tUknisrti^-Th&  father  of  a  pauper  died  i 
liau[)er,  who  was  still  1ivin|f  in  famOy  with  hm, 
years  of  age,  leaving  a  residential  settlement  in  ths  ] 
A^  The  pauper  waa  himself  horn  in  the  pariil  » 
Having  been  emancipated  by  hie  father's  des^  h 
tained  himself  in  this  country  for  about  three  wfcki 
becoming  chargeable,  and  then  enlisted  in  the  sn 
served  IS  years  in  India,  and  returning  invaiiM 
con  □  try,  became  chargeable  as  a  pauper.  Hdd  ttit 
the  parish  of  his  own  birth  settlement,  not  A,  tiul 
residential  settlement  which  his  father  bad  at  tlie 
hifi  death,  was  liable  for  hii  support. 

The  parties  to  thia  Special  Oasa  were  AndrevI 
Inspector  of  Poor  for  tbe  Parish  of  New  MofiUt 
the  first  paHf  and  D.  M.  Kennedy,  Inspector  d  E 
the  Parish  of  Anchlnleck,  of  the  second  parL 
The  facts  were  set  forth  as  follows  : — 

**  !,  The  pauper,  John  Syme,  wai  bom  on  2d  Aufi»t : 
Cl&rkaton  in  the  parish  of  New  Monkland^  where  M 
then  reddeii  2.  In  the  year  1^46,  tbe  aaid  Jelm 
lather,  with  hia  family,  including  the  aaid  John  Syme^  ^ 
f n.im  Clarkaton  aforesaid  to  Lugar,  in  tbe  pari^  (A  Am 
^here  the  eaid  John  Syme  continued  to  Uve  in  ha 
hiB  father  until  the  death  of  tbe  latter  on  1 1th  April  1 
Tbe  aaid  John  Syme'a  father  had,  at  the  date  of  hii 
Gettlement  by  rtssidence  in  tbe  said  parish  of  Auckinl 
On  Sth  May  1 860  the  said  Jobu  Syme  enliated  at  Kib 
and  be  thereui»on  left  Scotlandj  and  remained  with  hit 
ou  foreign  service  until  the  month  of  February  1872, 
waa  discharged  as  unfit  for  aerviee  in  conaet^nenot  { 
brought  on  by  a  Bun-atroke  in  India.  Upon  bii  d^ 
said  John  Syme  returned  to  Scotland^  and  there  1m 
chargeable  as  a  pauper  to  the  |)ariah  of  Rilmamock  ia 
month  of  February  1872.  At  the  date  of  hh  beceminf 
able  to  Kilmarnock  as  aforcBaid,  the  said  John  Sym*  ^ 
he  still  ia,  a  proper  object  of  parochial  relief." 

It  was  admitted  that  the  Parish  of  KilmtfiK 
entitled  to  relief  from  cue  or  other  of  the  parties 
Special  Case. 

On  the  one  hand,  it  was  maintained  by  the  ] 
the  first  part,  that  the  parish  of  Anchinleck  was  ]i 
relief,  in  respect  that  the  settlement  which  the  psn 
iu  that  parish  at  the  time  of  his  enlistment  feresi 
not  lost  through  his  compulsory  absence  with  his  re 
On  the  other  hand,  it  was  maintained  by  the  parq 
second  part  that  the  parish  of  New  Monkland  wii 
in  respect  that  any  settlement  which  the  panper 
the  parish  of  Auchinleck  had  been  lost  by  non-ra 
and  that  the  settlement  of  the  panper  was  in  New 
land,  the  parish  of  his  birth. 

The  opinion  and  judgment  of  the  Courl  was  del 
the  following  question  of  law :— 
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'  the  parish  bound  to  supporfciihe  said  pauper  was  the 
chinleck  or  the  parish  of  New  Monkland  ?" 
a:— Craig  w.Greigand  Macdonald,  18th  July  1863, 
cxv.  p.  670 ;  Hay  v.  CroU  and  Beattie,  6th  Feb. 
7oL  xzx.  p.  272  ;  Masons  v.  Greig,  1 1th  March 
rol.  xxxviL  p.  348 ;  Roger  v.  Maconochie,  6th  July 

voL  xxvi.  p.  649;  Beattie  v.  Leighton  and 
th  February  1863,  ante,  vol.  xxxv.  p.  260  ;  Greig 
i   Simpson,  19th  July  1867,  an^,  voL  xxxix.  p. 

V.  Pringle,  22d  December  1849,  ante,  voL  xxii. 
wford  and  Petrie  v,  Beattie,  26th  January  1862, 
xiv.  J  80. 

ing— 

siDENT. — ^The  panper  in  this  case  became  chargeable 
1872,  when  he  was  thirty-one  years  of  age.  He 
I  no  residential  settlement,  and  therefore  one  would 
lere  was  no  doubt  that  the  parish  liable  was  the 
birth.  But  it  is  said  that  he  was  in  possession  of 
settlement,  which  he  had  not  lost  by  his  twelve 
nee  abroad,  as  that  residence  had  been  in  the  capa- 
lier  on  service.  Such  a  doctrine  is  very  suspicious, 
owing  unsoundness. 

rever,  is  not  sufficient  to  enable  us  to  give  judg- 
case,  so  we  must  examine  the  facts, 
father  died,  the  pauper  was  between  eighteen  and 
rs  old,  and  his  father  had  at  the  time  of  his  death 
settlement  in  Auchinleck.     It  further  appears  that 

after  his  father's  death  the  panper  enlisted  and 
lign  service,  where  he  remained  for  nearly  twelve 

not  stated  that  after  his  father's  death  the  pauper 
his  mother ;  if  he  had  done  so  that  might  have 
rence. 

anion  that  upon  the  death  of  his  father,  the  pauper 
ily  emancipated,  and  that  .at  the  date  of  his  eman- 

settlement  was  in  the  parish  of  his  own  birth, 
iat  the  principle  laid  down  first  in  Craig  v.  Greig 
aid,  and  then  in  M'Lennan  v,  Waite,  is  conclusive.  I 
atter  case  that  *' a  person  who  has  no  residential 
a  his  own  right  is  chargeable  on  the  parish  of  his 
he  is  above  the  age  of  puberty ;  and  as  soon  as  he 
ihe  age  of  puberty,  his  father  being  dead,  his  settle- 
Ihis  birth  parish  in  pt-eference  to  any  derivative 
rhich  he  previously  had."  I  am  quite  prepared  to 
opinion,  and  when  I  delivered  it  I  understood  the 
icnr.  That  rule  is  directly  applicable  in  the  present 
e  parish  of  the  pauper's  birth,  that  is  the  parish 
ikland,  is  bound  to  support  this  pauper. 

^s. — In  this  case  the  father  died  when  the  pauper 
1  years  of  age.  It  is  not  mentioned  in  the  case  when 
died,  but  I  assume  that  she  did  not  survive  the 
'  she  had,  a  fact  of  such  importance  would  no  doubt 
(tated.  If  the  mother  had  survived  the  father  a 
rent  question  might  have  been  raised,  and  what  we 
must  not  be  held  to  decide  the  question  whether 
mother,  with  a  family  above  pupillarity,  but  under 
ts  a  claim  against  the  parish  of  her  husband's  resi- 
ement,  both  for  herself  and  her  family. 
?hich  we  are  now  dealing  with  is  the  case  of  a  father 
n  in  minority,  who  is  not  said  to  have  been  pauper- 
death  of  his  father.  Now  one  result  of  the  father's 
undoubtedly  to  emancipate  the  son  ;  and  if  the  son 
himself  during  the  three  weeks  between  his  father's 
tiis  own  enlistment,  or  if  he  fell  into  poverty  only 
3  end  of  the  three  weeks  instead  of  twelve  years 
still,  even  in  that  case  he  would  have  fallen  into 
^  emancipation,  and  would  have  been  chargeable 
n  parish.  In  the  case  of  M'Lennan  v.  Waite,  there 
ibt  thrown  upon  this  doctrine  by  Lord  KJnloch, 
on  I  adopted.  What  Lord  Kinloch  as  well  as  myself 
iiard  against  was,  the  stringent  application  of  the 
sase  of  children  falling  into  poverty  when  forming 
mother^B  family.  Bat  in  a  case  such  as  we  are  now 
with  no  panpeiism  at  the  date  of  emancipation, 
kfa«  penon  emancripated  has  aftenrarda  become  a 


pauper,  he  must  go  upon  his  own  parish,  which  is  here  the 
parish  of  his  birth. 

It  is  thus  unnecessary  that  we  should  deal  with  the  question 
whether  a  residential  settlement  is  lost  by  military  service 
abroad. 

Lord  Ardmillak. — ^There  are  two  simple  facts  in  this  case 
which  leave  no  room  for  doubt. 

The  first  is,  that  actual  pauperism  only  took  place  in  1872, 
when  the  pauper  was  thirty  years  of  age.  This  fact  is  impor- 
tant, because  the  time  of  poverty  is  the  true  time  to  consider,  in 
order  to  ascertain  what  the  pauper's  settlement  is. 

The  second  fact  is,  that  the  pauper  was  nearly  nineteen  years 
old  when  his  father  died.  If,  when  the  father  died,  the  pauper 
had  been  a  pupil,  it  would  have  been  very  important  to  know 
when  the  mother  died,  for  a  pupil  has  no  separate  settlement  of 
his  own ;  a  pupil  is  not  personally  a  pauper  but  is  a  burden 
upon  bis  parents.  But  when  a  pupU  becomes  a  minor  he  has 
the  capacity  to  acquire  and  hold  a  settlement  for  himself.  So 
when  the  minor  is  forisfamiliated  by  the  death  of  his  father,  he 
is  no  longer  a  member  of  his  father's  family  but  9ui  juris  ;  if 
poverty  falls  on  him  he  must  seek  relief  from  the  parish  of  his 
own  settlement.  In  this  case  the  only  parish  of  his  own  to 
which  he  can  go  for  relief  is  the  parish  of  his  birth,  and 
that  parish  is  chargeable. 

It  is  not  necessary  to  enter  upon  the  question  of  absence,  but 
no  case  has  yet  been  decided  to  support  the  proposition  that  a 
man  without  home  or  family  in  this  country  can  retain  or 
acquire  a  settlement  here  while  residing  abroad. 

Lord  Jerviswoodb  concurred. 

The  Court  found  and  declared  that  the  parish  of  New 
Monkland  wiCs  liable  to  support  the  said  panper. 

Act  Black;  D.  Curror,  S.S.C.  Agent,— AU.  Watson,  Balfour; 
Webster  and  Will,  S.S.C.  AgenU.—U,  Clerk,  h.j. 


February  17,  1873. 

TEIXD  COURT. 

John  Irving  and  Others,  Petitioners,  v.  Sir  John  Heron 
Maxwell,  Bart,  and  Others,  Respondents, 

Parish — Disjunction  and  Erection  quoad  sacra — StcUute  7  and  8 
Vict,  c,  44,  sect.  8~A  petition  for  the  erection  and  disjunction 
q%u)ad  sacra  of  a  church  refused   on   the  ground  tiiat  the 
proposed  erection  was  unnecessary  and  inexpedient 
Observed,  per  Lord  President,  that  it  must  not  be  taken  for 
granted  that  if  a  church  and  stipend  have  been  provided,  the 
Court  will,  as  a  matter  of  course,  assign  a  district.     It  must 
be  shown  that  the  district  is  destitute  of  pastoral  super- 
vision. 
This  was  a  petition  for  the  disjunction  and  erection  quoad 
sacra  of  Kirtle  Church,  in  the  presbytery  of  Annan,  and 
for  the  designation  of  a  district  in  connexion  therewith. 
It  was  proposed  to  take  for  this  purpose  certain  portions 
from  the  parishes  of  Annan,  Dornock,  Middlebie,  Kirk- 
patrick-Fleming,   and   Brydekirk.       The    proposed   dis- 
junction and  erection  had  been  approved  by  the  presbytery 
of  Annan.     The  district  contained  a  population  of  about 
1000,  and  was  about  six  miles  long  by  three  broad. 

The  petitioners,  who  were  the  trustees  for  the  constitu- 
tion of  the  church,  set  forth  that  a  manse  and  stipend  had 
been  provided  in  conformity  with  the  Statute  7  and  8 
Vict  c.  44,  sect  8. 

Sir  John  Heron  Maxwell  of  Springkell  and  other 
heritors,  and  also  the  ministers  of  Dornock  and  Eirk- 
patrick-Fleming,  appeared  as  respondents,  and  stated  ob- 
jections to  the  boundaries  propoRed  by  the  petitioners,  and 
also  to  the  site  of  the  church  and  manse.  Sir  John  Heron 
Maxwell  further,  stated  that  the  erection  was  unnecessajy 
and  inexpedient,  and  that  the  district  was  both  from  its 
size  and  conformation  unsuited  for  erection  into  a  parish 
quoad  aacni^ 
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Afler  several  debates  as  to  the  boundaries  of  the  pro- 
posed parish  and  the  site  of  the  church, 

At  advising — 

Lord  President. — ^It  is  much  to  be  regretted  that  so  mach 
discuBsioQ  has  taken  place  in  this  case  ;  for  great  expense  must 
thereby  have  been  caused  to  the  parties.  This,  however,  was 
inevitable  from  the  opposition  which  was  made  to  the  erection 
from  parties  interested.  The  ministers  of  two  neighbouring 
parishes  which  were  affected,  and  also  the  heritors  whose 
interests  were  involved  in  a  serious  manner,  have  been  heard  to- 
day on  the  question  which  of  two  di8trict8^K>ne  larger  and  the 
other  smaller — is  to  be  assigned.  We  have  not  had  any  argu- 
ment to-day  as  to  the  general  expediency  of  the  erection. 

Now  in  sanctioning  the  erection  of  parishes,  the  Court  has  to 
exercise  jurisdiction  of  a  very  unusual  and  difficult  kind.  It  is 
too  much  taken  for  granted  that  if  the  parties  have  provided  a 
church,  and  have  made  arrangements  for  the  payment  of  the 
minister,  it  follows  as  a  matter  of  course  that  the  Court  will 
assign  a  district.  If  any  such  idea  does  prevail,  the  sooner  it  is 
put  an  end  to  the  better,  for  that  is  not  the  object  of  the  Act  of 
Parliament.  The  object  of  the  Act  is  to  ])rovide  spiritual  and 
pastoral  care  for  districts  which  were  destitute  of  it,  either 
because  they  were  situated  far  apart  from  the  parish  church,  or 
on  account  of  the  large  number  of  the  population,  or  some  such 
similar  circumstance.  The  erection  here  proposed  is  in  a  part 
of  the  country  which  is  not  populous,  and  it  is  proposed  to  sepa- 
rate the  lands  from  parishes  which  are  not  very  populous.  The 
necessity  for  the  erection  is  not  very  apparent  to  my  mind. 
There  is  no  part  of  the  proposed  new  parish  very  distant  from  a 
parish  church,  except  one  part  of  Annan,  but  it  is  not  of  great 
extent.  The  part  taken  from  Middlebie  is  somewhat  larger,  but 
the  parish  church  is  adjoining.  The  parish  of  Domock  is  very 
small,  but  it  is  proposed  to  take  away  a  part  of  it.  The  effect 
of  this  would  be  to  make  the  proposed  parish  larger  than  the 
parish  of  Doroock.  Neither  Kirkpatrick-Fleming  nor  Middlebie 
ii  in  need  of  any  such  relief.  The  only  parish  which  affords  a 
feasible  case  is  Annan,  the  north  part  of  which  is  some  distance 
from  the  parish  church.  But  the  distance  there  is  not  very 
great.  I  have  therefore  great  difficulty  in  holding  that  any 
necessity  exists  for  the  proposed  erection. 

This  view  of  the  case  is  confirmed  by  the  opposition  which 
has  been  raised  by  the  ministers  of  the  two  adjoining  parishes 
of  Kirkpatrick-Fleming  and  Domock,  which  are  proposed  to  be 
mutilated.  They  say  that,  in  the  interests  of  their  parishioners, 
they  think  the  erection  inexpedient.  We  have  also  the  land- 
owners raising  the  same  opposition.  Now  we  must  bear  in 
mind  that  if  the  erection  is  to  be  effectual,  the  people  in  the 
district  will  have  to  resort  to  the  church.  People  are  entitled 
to  go  to  their  parish  church  without  any  payment,  whereas,  if 
they  go  to  the  new  church,  they  will  have  to  pay  seat-rents. 
Where  people  live  far  from  their  parish  church  this  considera- 
tion might  appear  paltry  and  of  no  importance ;  but  where  they 
reside  near  their  parish  church,  there  is  no  necessity  for  their 
incurring  such  pecuniary  cost.  I  cannot  bring  myself  to  any 
other  conclusion  than  that  the  proposed  erection  is  one  which 
the  Court  should  reject. 

Lords  Benholme,  Ardihluln,  Jerviswoode,  and  Mao- 
KKNZis  concurred. 

The  following  interlocutor  was  pronounced  : — 

*'  Refuse  the  prayer  of  the  petition,  and  decern :  Find  the 
respondents  entitled  to  expenses,  modified  to  one-half  of  the 
taxed  amount  thereof ;  allow  accounts  to  be  given  in  by  the 
respondents,  and  remit  to  the  auditor  to  tax  the  same  and  to 
report,  reserving  all  objections  by  the  petitioners  to  any  part  of 
the  expenses  claimed,  as  unnecessarily  incurred  by  the  respon- 
dents, and  authorize  the  auditor,  if  he  thinks  fit,  to  report 
specially  on  any  such  objection." 

Act,  Lee;  Menzies  and  Coventry,  W.S.  Agents, — For  Sir 
John  Heron  Maxwell,  Duncan  ;  Jardine,  Stodart,  and  Frasers, 
W.S.  Agents. — For  the  Ministers  of  Domock  and  Kirkpatrick- 
Fleming^  Millar,  Q.C.,  Moncreiff ;  Morton,  Neilson^  and  Smart, 
W.a  Agents,^Teitul  Clerk,  '  d.o. 


February  19,  1873. 
sEcosT>  Dmsioir. 
WiLUAH  Forbes,  Pursuer  and  Renpondeni^  v.  Johi 
Wilson,  Defender  and  Appellant, 
Leakey    Constitution  o/— Etei   Interventos — ffomolojalhM^Hk- 
cumstances  in  which  it  was  held  that  a  written  offer  to  tab 
a  piece  of  ground  on  lease  for  twenty-nine  years,  whidi  n 
transmitted  to  the  landlord's  agent,  and  retained  by  hta  » 
answered,  followed  by  the  actings  of  the  parties,  cotutiM 
a  binding  lease  for  the  period  named. 
This  was  an  action  of  removing  nnder  tbe  Act  of  Sede^ 
rnnt,  14tb  December  1756,  at   the  instance  of  WHlia 
Forbes  of  Callendar  against  John  Wilson  of  Soath  Bio- 
taskine.     The  summons,  which  was  raised  in  tbe  SlieriS^ 
court  of  Stirlingshire  at  Falkirk  on  23d  September  ISiO, 
concluded  that  the  defender  should  be  decerned  toreaun 
at  the  term  of  Martinmas  1870  from 

**  All  and  whole  that  part  and  portion  of  the  said  entiibdM 
and  baronies  of  Callendar,  etc.,  consisting  of  four  himdiWal 
one  decimal  or  thousandth  part  of  an  acre  or  thereby  of  gns^ 
situated  on  the  south  side  of  and  near  to  the  Edinbmyk  i|f 
Glasgow  Union  Canal  and  the  Falkirk  Fire-Brick  Woda,^^' 
bounded  on  the  west  by  the  defender's  lands  of  Sooth 
kine  or  others,  lying  in  the  parish  of  Falkirk  aads^i 
of  Stirling,  which  part  and  portion  of  groood  k  p\ 
sently  occupied  by  the  defender  nnder  tbe  punui;  titMl 
proprietor  thereof  as  aforesaid,  at  the  yearly  not  tf  A 
sterling.'* 

The  defender  averred  that  he  was  in  posseanon  dk 
piece  of  ground  in  question  nnder  a  current  lemtfl 
years,  constituted  by  an  offer  contained  in  a  lettvU 
23d  January  1855,  addressed  by  him  to  Mr.  ForiM^fi^ 
agent  and  commissioner  of  the  late  Mr.  Forbes  of  Giltak 
M.P.,  father  of  the  pursner,  and  which  had  beenMei|llj 
by  the  late  Mr.  Forbes  of  Callendar,  and  bad,beenaeqiiH 
in  and  homologated  by  the  pursner,  and  that,  oo 
of  the  said  lease,  he  (the  defender)  had  executed 
improvements  which  were  known  to  the  pnnsoer 
father,  and  those  acting  for  them. 

After  some  procedure  in    the  Sheriff-court,  Ae 
was  taken  to  the  First  Division  of  the  Court  of ' 
by  the  defender  appealing  against  an  interlocutor 
Sheriff  (Blackburn),  restricting  the  defender s  proof j 
dejure  to  a  proof  of  his  averments  as  to  tbe 
the  pursuer's  father  of  the  defender's  offer  of 
tained  in  the  letter  founded  on,  and  of  actsof  f<t< 
tus  occurring  during  the  lifetime  and  with  tbe 
of  thelateMr.  Forbes,M.P.  Of  consent,  the  Court 
remitted  to  the  Sheriff  to  allow  both  parties  a 
their  averments  on  record,  the  defender  to  lead.   A 
was  accordingly  taken  before  the  Sheriff-substitate 
on   26th   September  1871.      It    was    found  ii . 
from  the  state  of  his  health  to  examine  Mr.  Forbei^ 
who  died  shortly  after.     The  import  of  the  evideoii 
as  follows  :— 

In  1854  the  late  Mr.  Forbes  of  Callendar  (tbe, 
father)  and  the  defender  entered  into  a  negotiation 
excambion  of  certain   portions  of  their  respectiw 
which  adjoined.     The  estate  of  Callendar  being 
it  was  necessary  to  institute  proceedings  in  tbe 
court  of  Stirlingshire  under  the  provisions  of  tbe 
10  Geo.  III.  c.  51.    Throughout  the  excambioo 
ings,  Mr.  Forbes  of  Callendar  was  represented  -^ 
Forbes,  W.S.,  and  by  Mr.  Hamilton,  his  land-eteiP' 
Callendar.     Mr.  Forbes,  W.S.,  held  a  factoiy  mi " 
mission  from  Mr.  Forbes  of  Callendar,  by  whicb  ki 
empowered,  inter  aUa^  to  grant  leases,  bat  onlf  ^ 
spaces  and  under  the  conditionfl  of  theantaiL 
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ore  than  19  years  were  not  permitted  by  the  entaiL 
r.  Wilson's  object,  as  was  well  known  to  those  acting 
p  Mr.  Forbes,  was  to  acquire  a  piece  of  ground  in  the 
ighbourhood  of  his  mansion-house  of  South  Bantaskine 
th  the  view  of  making  a  suitable  approach  to  the 
use  from  an  adjoining  bridge  over  the  Union  Canal.  It 
IB  at  first  proposed  to  include  in  the  portion  of  the 
lids  of  Callendar  to  be  excambed  the  piece  of  ground 
hicb  formed  the  subject  of  the  present  action,  and  it  was 
daded  in  the  valuators'  report,  as  originally  lodged  on 
h  December  1854.  Before  the  valuators  had  made  oath 
their  report,  an  objection  was  stated  on  behalf  of  Mr 
ytbes  to  the  said  piece  of  ground  being  embraced  in  the 
:cambion,  as  it  had  been  suggested  to  him  that  it  might 
)  required  at  some  future  period  for  the  formation  of  a 
ad  to  the  adjoining  farm  of  Standalane.  Mr.  Wilson 
18  very  unwilling  to  relinquish  this  piece  of  ground,  as 
B  considered  it  essential  for  the  formation  of  a  proper 
pproach  to  Bantaskine.  Protracted  communings  and 
urrespondence  took  place  between  the  agents  for  the 
Irties.  Mr.  Forbes  of  Callendar  was  then  in  bad  health, 
Bt  not  wholly  incapacitated  from  busines&  His  brother, 
olouel  Forbes,  appears  to  have  acted  for  him  to  a  cer- 
Id  extent  in  this  transaction.  In  a  letter  by  Mr,  James 
UBel,  Mr.  Wilson's  agent,  to  Colonel  Forbes,  dated  22d 
oenber  1854,  he  said, 

.Mr.  Forbes  is  aware  that  the  land  acquired  by  Mr.  Wilson 
nx^ehaaed  hy  him  solely  or  chiefly  for  the  purpose  of  enahling 

"te  make  a  better  entry  to  Bantaskine  than  he  presently  has ; 
^  iwiihont  continuing  this  road  or  entry  through  the  bit  of 
^xid  ]«opo8ed  to  be  reserved,  he  could  not  accomplish  the 
■ifeBtvUch  he  (Mr.  Wilson)  has  in  view.  In  fact,  it  would 
K  the  whole  proposed  arrangement,  in  so  far  as  Mr.  Wilson 
^■aeemed,  while  it  would  do  no  good  to  Mr.  Forbes,  as,  if 
^ihaJH  ever  form  the  road  contemplated  by  him,  it  would 

*«qaire  it,  that  Mr.  Wilson  should  cross  it  with  his  entry 
Xbntaskine.  I  trust,  therefore,  that  this  may  be  agreed 
^  the  ground  is  to  be  excluded  from  the  excambion.  I 
r  add  Qiat,  if  agreeable  to  Mr.  Forbes  to  allow  Mr. 
l%«n  to  become  tenant  of  the  bit  of  reserved  ground,  if  it 
ko  be  reserved,  he  will  pay  any  reasonable  rent  therefor 
b  Mr.  Forbes  may  name,  and  agree  to  give  it  up  at  any 
^  when  Mr.  Forbes  or  his  successors  wish  to  form  their 
1.  upon  it.  I  have  thought  it  right  to  mention  the  above 
^ou,  that  you  may,  if  any  convenient  opportunity  occurs, 
feult  your  brother  on  the  subject,  as  this  may  be  re- 
aite  towards  adjusting  it  with  Mr.  Forbes,  W.S.,  for  the 
mbion." 

L  copy  of  this  letter  was  sent  to  Mr.  Forbes,  W.S. 
c  number  of  letters  passed  between  Mr,  Forbes,  W.S.,  and 
Hamilton  on  behalf  of  Mr.  Forbes,  M.P.,  and  Mr.  James 
.  Mr.  John  Kussel  on  behalf  of  Mr.  Wilson.  At 
gih  a  meeting  was  held  by  arrangement  in  the  office 
Mr.  Black,  land-surveyor,  at  Falkirk,  on  20th  January 
>5,  at  which  Mr.  Russel,  Mr.  Hamilton,  and  Mr. 
i^kson  (one  of  the  valuators),  were  present.  What 
teed  was  described  by  Mr.  Hamilton  in  a  letter  to  Mr. 
rbes,  W.S.,  written  on  23d  January  1865 : — 

^ey  also  struck  out  the  part  reserved  for  a  road  from  Falkirk 
nry  lands,  taking  nothing  off  the  price  to  be  paid  by  Mr. 
Kion  for  the  whole,  and  they  proposed  Mr.  Wilson  should  get 
>  piece  in  lease,  and  I  mentioned  that  Mr.  W.  should  give 
•  a  year  for  it,  which  they  agreed  to,  of  course,  only  in  Mr. 
^>e8*  option  to  let  it  in  lease  to  him.  They  offered  at  first 
^  ahillings  only,  Mr.  Forbes  to  take  possession  whenever 
looses.  I  mentioned  to  Mr.  Dickson  as  to  Mr.  Wilson's 
^  crosaing  this  piece,  and  told  him  that  should  he  be 
Wed  the  privilege  of  making  a  road  there,  that  when  the 
6  came  that  Mr.  Forbes  was  to  make  his,  if  ever  it  should 
)dr.  Wilson  was  to  alter  hia  road  so  as  not  to  interfere 


with  Mr.  Forbes.     Mr.  Dickson  thought  that  was  the  best  way 
to  do  it" 

On  the  same  day,  23d  January  1855,  Mr.  Wilson 
wrote  the  letter  to  Mr.  Forbes,  W.S.,  on  which  he  founded 
in  the  present  action  : — 

"  Wm.  Forbes,  Esq.,  W.S.  Bantaskine,  23d  Jan,  1855. 

"  Dear  Sir, — The  ground  reserved  for  a  road  to  Mr.  Forbes, 
Standalane  farm,  at  the  west  side  of  the  feuars'  ground, 
extending  to  401  dec.  parts  of  an  acre,  being  now  struck  out 
of  the  excambion,  I  am  anxious  to  become  tenant  of  it  until  it 
is  required  for  the  proposed  road  by  Mr.  Forbes.  I  therefore 
now  offer  fifteen  shillings  annually  for  it,  on  a  lease  of  say  twenty- 
nine  years  ;  but  if  it  shall  be  required  during  that  period  fop 
the  purpose  above  mentioned,  I  will  at  once  abandon  the  lease 
thereof. 

'*  You  are  aware  that  through  the  ground  I  have  got  from  Mr. 
Forbes  I  am  forming  a  road  to  Bantaskine.  It  was  granted 
to  me  by  Mr.  Forbes  speciaUy  for  this  purpose.  This  road 
requires  to  cross  the  ground  reserved  by  Mr.  Forbes  for 
his  road,  and  my  understanding  is,  that  I  am  to  be  allowed 
to  form  my  road  through  it ;  but  if  in  doing  so  I  shall  alter 
the  level  of  the  ground,  so  as  in  any  way  to  interfere  with 
Mr.  Forbes^s  road,  if  it  ever  shall  be  formed,  I  understand  that 
he  or  his  successors  are  entitled,  in  forming  their  road,  to 
make  such  alterations  on  the  level  of  my  road  as  they  may 
find  necessary. 

**  This  matter  has  been  mentioned  to  Mr.  Hamilton  by  Mr. 
John  Russel,  and  he  understood  him  to  say  that  he  would 
recommend  the  arrangement  now  proposed. — I  am  yours  mo. 
respectfully,  John  Wilson." 

This  letter  was  duly  received  by  Mr.  Forbes,  W.S., 
and  remained  in  his  possession,  but  no  written  answer 
was  returned. 

An  amended  report  was  signed  by  the  valuators  on 
31st  January,  and  lodged  in  process  on  2d  February 
1855,  in  which  the  piece  of  ground  in  question  was  left 
out  of  the  excambion,  but  without  any  diminution  of 
the  gross  value  put  upon  Mr.  Forbes's  lands  given  in 
exchange.  On  the  1st  February  Mr.  Forbes,  W.S.,  sent 
to  Mr.  Kussel  the  excambion  proceedings,  in  order  that 
they  might  be  carried  through.  The  reporters'  oaths  were 
subsequently  duly  taken  to  the  report  as  amended  and 
the  SherifiTs  authority  interponed  to  the  excambion  by 
interlocutor  of  8th  February  1855.  Mr.  Forbes,  M.P., 
died  on  10th  February  1855,  and  the  excambion  pro- 
ceedings were  brought  to  a  close,  through  the  agency  of 
Mr.  Forbes,  W.S.,  by  contract  of  excambion  between  Mr. 
Wilson  and  the  present  pursuer,  signed  on  8th  and  27th 
May  1855. 

In  regard  to  what  followed  upon  Mr.  Wilson's  letter  of 
2dd  January  1855  the  evidence  was  as  follows : — 

Mr.  John  Eussel,  after  stating  that  at  Mr.  Wilson's 
request  he  had  prepared  the  draft  of  an  ofier  for  his 
guidance,  to  the  terms  of  which,  however,  Mr.  Wilson 
did  not  adhere  (the  draft  offer,  which  was  recovered  in 
the  present  action,  being  one  for  19  years)  deponed — 

*'  On  1st  February  1855  I  had  a  call  from  Mr.  Hamilton,  who 
said  that  he  had  seen  Mr.  Forbes,  W.S.,  and  that  Mr.  Wilson's 
offer  had  been  accepted.  Within  a  day  or  two  I  informed  the 
defender  that  his  offer  had  been  accepted,  and  the  excambion 
proceedings  were  carried  out  as  soon  as  possible,  and  were 
substantially  completed  before  Mr.  Forbes*s  death. 

"  Cross, — It  was  on  the  1st  Februarv  1855,  and  in  my  office, 
that  Mr.  Hamilton  told  ine  that  the  oefender's  offer  had  been 
accepted.  He  said  that  he  had  seen  Mr.  Forbes,  W.S.,  in 
Edinburgh  on  the  previous  day,  that  defender's  offer  had  been 
accepted,  and  that  he  might  proceed  with  his  operations.  He 
said  nothing  as  to  Mr.  Forbes  of  Callendar  having  accepted  the 
offer.  He  merely  said  *  Mr.  Forbes,'  and  did  not  specify  either 
Mr.  Forbes,  W.S.,  or  of  *  Callendar.'  My  own  idea  was  that  he 
referred  to  Mr.  Forbei^  W.S.,  as  he  spoke  of  having  been  in 
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K<linbur(;h.  I  un'lerstoorl  Mr.  Forbes  of  Callenilar  was  on  his 
death^icl  at  the  time,  and  at  Callendar.  I  think  Mr.  Hamilton 
only  on  that  occasion  intimated  to  me  the  acceptance;  but 
shortly  afterwarrls  I  received  from  Mr.  Forbes,  W.S.,  the  pro- 
ceedings in  the  excambion,  and  assumed  that  everj'thing  was 
right.  I  received  no  intimati'jn  from  Mr.  Forbes,  W.S.,  as  to 
acceptance  of  the  offer,  cither  verVially  or  in  writing,  at  least  in 
so  far  as  I  ri'meml>er.  I  never  had  either  verbally  or  in  writing 
from  the  present  Mr.  Forbes,  any  acceptance  of  the  defender's 
offer." 

Mr.  Ji.hn  Dickson  (^eponel — 

'*  Mr.  BLamilton  met  ns  on  the  ground  and  pointed  ont  the 
localitif^.  There  was  <(omc  delay  in  completing  the  excambion 
in  reference  to  said  piece  of  ground ;  but,  on  one  occasion  of 
meeting  said  Mr.  Forbes,  W.S.,  he  showed  me  a  letter  from 
defender,  offering  to  take  a  long  lease  of  taid  piece  of  ground, 
and  he  asked  me  whether  I  thought  that  would  be  a  desirable 
mo'le  of  settling  the  matter.  I  said  that  I  thought,  if  Mr. 
WiUon  was  satisfied,  there  could  l>e  no  harm  in  Mr.  Forbes 
retaining  possession  of  the  piece  of  ground,  as  he  could  after- 
wanls  make  a  roa<l  up  to  the  farm,  if  it  were  ever  wisheil ;  but 
that  I  belie ve<l  that  road  would  never  be  made.  I  state  my 
recollection  of  what  passed,  as  nearly  as  I  can  recall  the  circum- 
stances. I  nnderstoofl  that  Mr.  Forl)e8,  W.S.,  was  satisfied, 
for  I  then  got  instnictions  to  complete  the  valuation  im- 
mcrliatcly,  which  was  done.  In  my  opinion,  harl  that  arrange- 
ment, entitling  defender  to  carry  his  road  across  said  piece  of 
ground,  not  1x;en  carried  out,  the  main  object  of  the  excambion 
would  not  have  been  effected.  I  understooid,  and  never  doubted, 
that  Mr.  Forl>es,  W.S.,  had  full  power  to  act  in  the  matter.  I 
understood  that,  on  said  occasion,  Mr.  Forbes,  \V.  S.,  agreed  to 
the  terms  of  the  offer  in  defender's  letter,  for,  on  the  removal 
of  the  difficulty,  which  had  delayed  the  proceedings,  I  got 
immediate  instructions  to  proceed.  This  piece  of  waste  ground 
had  been  the  sole  cause  of  delay,  and  I  understood  the  amended 
report  was  the  result  of  said  arrangement  of  the  difficulty. 
The  meeting  with  Mr.  Forbes,  referred  to,  took  place  on  the 
30th  or  31st  of  January  1855,  and  the  report  was  signed  a  day 
or  two  afterwards.  I  don't  think  any  one  was  present  when 
Mr.  Forbes  told  me  of  defender's  letter  and  offer.  I  think  Mr. 
Hamilton  came  into  the  room  afterwards.  The  interview  was 
in  Mr.  Forbes's  business  room  in  Eilinburgh.  ...  I  recognise 
the  terms  of  the  letter  33/6  of  process  (the  offer  of  23<l  January 
1855)  as  being  what  was  read  to  me  by  Mr.  Forbes,  W.S.,  at 
said  interview.  ...  I  had  several  meetings  on  the  subject 
with  Mr.  Forbes,  W.S. ;  some  of  these  were  about  the  end  of 
January,  and  at  one  of  these  he  read  to  me  defender's  letter, 
containing  an  offer  of  lease.  I  cannot  be  positive  whether  I 
read  said  letter,  but  I  either  did  so  or  heard  it  read  by  Mr. 
Forbes.  I  have  no  doubt  I  remarked  the  endurance  of  the  pro- 
posed lease  at  the  time.  I  knew  it  was  a  long  one.  I  would 
not,  however,  have  been  content  with  such  a  lease  had  I  been 
in  Mr.  Wilson's  shoes,  but  I  thought  and  said  that  Mr.  Forbes 
might  be  satisfied.  ...  By  the  time  of  my  meeting  with  Mr. 
Forbes  in  Edinburgh,  I  and  Mr.  Lockhart  had  struck  the  piece 
of  ground  out  of  our  report.  I  understood  Mr.  Forbes,  W.S., 
to  be  satisfied  with  defender's  offer.  He,  however,  said  nothing 
as  to  Mr.  Forbes  of  Callendar  being  satisfied.  My  understand- 
ing however  was,  that  whatever  Mr.  Forbes,  W.S.,  agreed  to 
was  approved  of  by  Mr.  Forbes  of  Callendar,  but  he  made  no 
allusion  to  him  in  any  of  our  interviews.  I  do  not  remember 
what  words  Mr.  Forbes  user],  but  the  impression  conveyed  to 
mo  was  that  he  was  thoroughly  satisfied  with  the  terms  of  the 
defender's  offer ;  and  I  am  satisfied  he  will  bear  out  what  I 
now  say." 

Mr.  W.  F.  Hamilton,  examined  for  pursuer,  deponed — 
«•  I  have  been  land-steward  on  the  estate  of  Callendar  for 
more  than  twenty  years.  Mr.  William  Forbes,  W.S.,  was 
agent  and  factor  on  the  estates  generally,  and  I  acted  under 
his  directions.  I  had  no  authority  to  grant  leases  on  the  estate 
of  Callendar,  or  to  accept  offers  of  leases,  either  from  the  late 
Mr.  Forl>c8  of  Callendar,  or  from  Mr.  Forbes,  W.S.,  and  I 
have  had  no  authority  to  do  so  since  the  accession  of  the 
])nrsuer  to  the  estate.  I  remember  the  excambion  proceedings 
between  the  late  Mr.  Forbes  and  the  defender,     llicse  began 


towards  the  end  of  1854,  and  were  not  finally  completed  until 
after  the  pursuer  succeeded  to  his  estate." 

After  describing  the  meeting  in  Mr.  Black's  office  m 
20th  January — 

"I  never  saw  the  late  Mr.  Forbes,  M.P.,  aftervardi '■ 
reference  to  saiil  dispated  piece  of  ground,  and  I  never  ■» 
tioned  to  Mr.  Russel  at  any  time  that  an  offer  by  defender  U 
been  accepted." 

On  being  told  by  Mr.  Rnssel  that  his  offer  had  boi 
accepted,  Mr.  Wilson  at  once  took  possession  of  the  pine 
of  ground,  and  proceeded  to  make  a  road  across  it  ni 
also   through  his  own  lands.      From  the  nature  of  tin 
ground  this  road  was  made  at  great  expense,  which  k 
stated  he  would  not  have  incurred  except  on  the  assurutt 
of  a  long   lease.      These  operations   were  commowrf 
before  the  death  of  Mr.  Forbes,   and  were  carried  « 
openly,  and  must  have  been  well   known  to  all  m  tk 
neighbourhood.     The  pursuer  was  then  at  Oxford  Ua- 
versity,  and  does  not  appear  to  have  taken  anj  clurgtM 
the  time. 

Oa  28th  November  1856  the  defender  paid  fa  i 
Forbes,  W.S.,  SOs.,  as  two  years'  rent  of  "piece  ofU_ 
east  of  Falkirk  quarry."  The  rents  for  8ul»eqaeotjw 
were  paid  from  time  to  time  to  Mr.  Forbes,  W.S.  A 
receipts  for  the  same  invariably  bore  to  be  for  tbejv 
ending  at  the  term  of  Martinmas,  and  coDtaiseds, 
reference  to  a  lease. 

In  September  1868  Mr.  Hamilton,  by  the  pnarfi 
directions,  intimated  to  the  defender  that  the  ponv 
wished  to  resume  possession  of  the  piece  of  grnnli 
question.  He  was  shown  a  copy  of  the  offer  of  fli 
January  1855,  under  which  the  defender  muntaisediki 
he  held  the  ground  in  lease,  and  communicated  it  to  li 
pursuer.  No  further  communications  were  made  toll 
defender  on  the  subject  till  the  present  samnooi' 
removing  was  raised,  and  meanwhile  Mr.  Forbes,  Wl| 
bad  received  and  granted  receipts  for  the  rent  of  Ik 
years  1868  and  1869. 

The  pursuer,  besides  succeeding  to  the  entuled  atiti 
of  Callendar  and  others,  represented  his  father  lU 
lucrativo. 

The  pursuer  pleaded,  inter  alia-^ 

1.  As  the  defender  had  no  right  or  title  to  poneafel 
ground  in  question  after  Martinmas  next,  decree  ai  amk 
ought  to  be  pronounced.     3.  The  only  proof  which  wai  e«f^ 
tent  of  the  alleged  lease  for  twenty-nine  years  wu  \fj  ^ 
or  oath.     4.  The  factor,  Mr.  Forbes,  W.S.,  having  had  n  . 
or  authority  to  grant  leases  of  any  part  of  the  estate  of  Gii* 
dar,  beyond  the  duration  allowed  by  the  Callendar  entoililk 
acceptance  of,  or  acquiescence  in,  any  proposal  or  ofieriv* 
lease  could  not  constitute  a  valid  lease.     5.  The  late  Mr.  F«kt 
of  Callendar  having  been  proprietor  of  the  ground  in  qaoM 
under  the  fetters  of  a  strict  entail,  a  lease  by  him,  or  asyyaAl 
acting  for  him,  for  the  period  of  twenty-nine  years,  wiiBOtnB^^^ 
in  a  question  with  the  pursuer,  his  successor  in  theeiUfld' 
estate.     6.  A  lease  invalid  on  the  ground  that  it  was  gnotel  If 
an  heir  of  entail  for  a  period  beyond  his  powers  oiFgnil>li 
leasee,  both  at  common  law  and  under  the  entail,  was  notnft 
and  could  not  be  sustained  for  any  shorter  period.   7. 1^  *D44    t^ 
lease  for  twenty-nine  years  not  having  been,  in  any  Tiev,<^     ^ 
stituted  by  any  written  instrument,  it  was  not  necesssiyte^ 
pursuer  to  reduce  it  before  bringing  the  present  action.   &  k 
the  event  of  its  being  held  that  the  defender  had  prDndfli 
existence  of  a  lease  for  twenty -nine  years,  he  was  bound  to  rBBi*< 
from  the  subjects,  as  required  by  the  pursuer,  in  order  to  oilk 
the  pursuer  to  form  the  road  to  his  farm  of  Standalans.    91  & 
facts  and  circumstances  founded  on  in  the  defences  were  iutln*!  'i 
and  insufficient  to  constitute  either  acqnieacenoe  or  huuiolnl'* 
on  the  part  of  the  pursuer,  or  rei  iiUerveniuM  on  the  pirt  of  (to 
defender,  which  would  validate  an  improhative  kne  iior  tw^ 
nine  years. 
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The  defender  pleaded — 

.  A  lease  for  twenty-nine  years  of  the  stnpe  of  ground,  from 
ich  the  pursuer  sought  to  remove  the  defender,  being  consti- 
bd  or  instructed  by  the  offer  by  the  defender,  set  forth  in  the 
ender's  statement  of  facts,  the  acceptance  thereof  by  tie 
raer,  and  the  payment  and  acceptance  of  the  rent  thereiti 
ired,  and  the  said  lease  being  still  current,  the  defender  was 
iUed  to  absolvitor.  2.  The  said  lease  could  not  be  challengefL 
the  pursuer,  in  respect  of  the  acts  of  rei  interventus  libelled, 
I  of  the  acquiescence  of  the  pursuer  and  of  his  predecessors 
khe  said  lands,  and  in  respect  of  the  pursuer's  homologation 
tlie  lease  by  acceptance  of  the  rent  offered.  3.  £ven  if  the 
kt  of  the  late  Mr.  Forbes  and  of  the  pursuer  to  grant  leases 
re  limited  by  the  entail  of  the  estate  of  Callendar,  as  averred 
the  pursuer  (which  was  not  admitted),  the  lease,  at  all  events, 
Lto  be  sustained  to  the  extent  and  for  the  duration  sane- 
Md  by  said  deed  of  entail  4.  The  defender,  in  virtue  of  the 
naid  letter,  the  assent  thereto  of  the  late  Mr.  Forbes,  the 
iprietor,  and  of  the  possession  following  thereon,  the  acts  of 
mterrtntus,  and  the  acquiescence  and  homologation  by  the 
raoer  libelled,  had  acquired  a  valid  and  unchallengeable  right 
ue  and  enjoy  the  rojid  across  the  said  stripe  of  ground.  5. 
>  defender's  right  to  use  said  road  could  not  be  competently 
cl  in  the  present  process.  6.  So  long  as  the  said  lease,  and 
Kght  granted  by  the  late  Mr.  Forbes  to  use  the  said  road, 
not  been  reduced,  the  defender's  right  to  the  lease  and  to 
the  road  must  be  sustained,  and  he  was  therefore  entitled  to 
ilritor  from  the  conclusions  of  the  present  summons.  10. 
Jpmvner  could  not  in  this  action  found  on  the  averment  intro- 
d  by  him  on  revisal,  and  on  2d  November  1870.  that  he 
ir«d  the  said  piece  of  ground  for  the  construction  of  a  road 

•  iaam.  of  Standalane,  in  resi)ect — (1.)  Ko  such  intention 
previously  intimated.     (2.)  Such  intention  was  not 

when  the  action  was  raised,  and  was  not  the  true 

of  the  present  endeavour  to  remove  the  defender.     (3.) 

1  might  be  made  without  the  removal  of  the  defender 

tte  tobject,  and  without  interference  with  or  removal  of 

'ttiCBider's  road.     (4.)  The  pursuer  could  not,  at  the  same 

^•Dod  on  and  reprobate  the  letter  of  23d  January  1855. 

"^ch  intention  formed  no  ground  for  a  decree  of  removing 

*t»  the  defender,  or  for  interference  with  or  removal  of  his 

>e  Sheriff-substitute  pronounced  the  following  inter- 
ar:— 

5^  May  1872.— (After  findings  in  fact).  Finds,  in 
qf  laWf  in  reference  to  the  whole  circumstances 
ted  in  the  foregoing  findings,  that  a  valid  lease  for 
period  of  twenty-nine  years  from  Martinmas  1854  was 
tinted,  during  the  lifetime  of  the  late  Mr.  Forbes,  by  the 
^er's  offer  of  date  23d  January  1855,  which  was  verbally 
ted  by  Mr.  Forbes,  W.S.,  as  acting  for  the  late  Mr.  Forbes 
L«  transaction  by  which  the  Sheriff-court  proceedings 
Completed,  and  which  was  followed  by  rei  interventus  on 
ikrt  of  the  defender,  in  so  far  as,  on  the  faith  of  the  said 
h*Ying  been  accepted,  he  acquiesced  in  and  sanctioned  the 
^«tion  of  the  excambion  proceedings  in  the  Sheriff-court, 
Hth  the  knowledge  of  the  late  Mr.  Forbes,  or  of  those 
C  for  him,  took  possession  of  the  said  piece  of  ground  and 
ted  works,  and  incurred  expenditure  thereon  of  a  kind 
L  could  only  be  attributed  to  the  assurance  of  a  long  occu- 

:  Finds  that  the  defender's  rights  under  the  said  lease 
"been  homologated  by  the  pursuer,  in  respect  that,  1st. 
«  agency  of  his  commissioner,  Mr.  Forbes,  \V.S.,  who  was 
i«Dt  of  the  whole  transaction,  he  completed  the  contract 
lambion  in  accordance  with  the  proceedings  in  the  Sheriff- 
»  of  which  the  lease  in  question  was  virtually  part  and 
I  ;  2d.  Extensive  operations  by  the  defender  on  the  ground 
Mion,  and  in  connexion  therewith,  were  executed  openly, 
riih  the  cognisance  of  the  pursuer  or  those  for  whom  he  is 
itfible ;  3d.  The  rents  of  the  piece  of  ground  were  received 
9  pmrsaer  through  his  recognised  agent,  Mr.  Forbes,  W.S., 

the  offer  of  the  defender,  his  only  title  of  possession,  was 
^  by  him  ;  and  payment  of  the  rents  of  1868  and  1869 
tiken  for  the  pursuer  without  any  protest  or  reservation, 
"^  defender's  claim  to  a  leaae  had  been  specially  brought 

*  Mt  notioe :  Findi  that  the  punuer,  from  having  thus  per- 


sonally homologated  the  lease,  and  also  from  his  representation 
of  his  late  father,  is  barred  from  objecting  to  the  vididity  of  the 
defender's  right  under  the  lease :  Finds  that,  even  although, 
there  was  no  personal  bar  on  the  part  of  the  pursuer,  there  is 
no  room  in  this  action  of  removing  for  pleading  that  the  lease  is 
invalid  as  being  for  a  longer  i)eriod  than  is  sanctioned  by  the 
Callendar  entail,  for  such  a  plea  could  not  receive  effect  until 
the  defender's  right  under  tJie  lease  had  been  reduced  :  Finds, 
however,  that  in  terms  of  the  defender's  offer  of  23d  June  1855, 
the  defender  is  bound,  as  has  been  admitted  in  the  record,  to 
cede  possession  of  the  piece  of  ground  in  question,  in  so  far  as 
may  be  necessary  for  the  formation  of  a  road  to  Standalane,  but 
otherwise,  without  prejudice  to  the  defender's  possession  during 
the  currency  of  the  lease  of  the  road  formed  by  him,  and  of  the 
remainder  of  the  ground  included  in  his  lease,  not  required  for 
the  pursuer's  road  :  Therefore,  to  that  extent,  decerns  in  the  re- 
moving, reserving  as  between  the  parties  all  questions  as  to  the 
mode  in  which  the  pursuer's  road  may  be  formed  :  Quoad  ultra 
assoilzies  the  defender  from  the  conclusions  of  the  libel :  Finds 
him  entitled  to  expenses,  of  which  allows  an  account,"  etc 

"  ^"ote. — The  illness  of  Mr.  Forbes,  W.S.,  has  unfortunately 
caused  considerable  difficulty  in  ascertaining  the  facts  of  this 
case;  but  the  Sheriff-substitute   thinks  the  productions    and 
evidence   adduced,  together    with  the    admissions  on  record, 
warrant  the  findings  in  the  foregoing  interlocutor,  which  has 
gone  so  much  into  detail   that   comparatively  few  additional 
explanations   will   be  necessary.     The   Sheriff-substitute   can 
scarcely  doubt,  from  all  the  circumstances  which  have  come 
out  in  the  proof,  that  the  defender's  offer  was  communicated 
to  the   late  Mr.  Forbes,  and  assented    to   by   him,    for  the 
difficulty  as  to  the  piece  of  ground  had  been  raised  by  him- 
self on  the  suggestion  of  Mr.  Hamilton  ;  and  it  cannot  be  sup- 
posed that  Mr.  Forbes,  W.S.,  evidently  an  anxious  and  very 
cautious  legal  adviser,  would  fail  to  ascertain  the  views  of  Mr. 
Forbes  during  the  whole  course,  and  at  each  stage  of  the  trans- 
action.    Although  Mr.  Forbes,   during  the  proceedings,   was 
suffering  from  the  illness  which  resulted  in  his  death,  he  was 
able,  at  times,  to  attend  to  business,  as  appears  from  several 
portions  of  the  correspondence  produced,  and  he  actually  did 
sign  an  important  lease,  62/6  of  process,  on  the  25th  of  January. 
It  is  not  unimportant  also  to  observe,  that  it  appears  from  Mr. 
Dickson's  letter  to  Mr.  Kussel,  of  date  3 1st  January  1855,  that 
Mr.  Forbes,  W.S.,  expected  to  be  at  Falkirk  next  day,  as,  it 
may  be  presumed,  for  the  purpose  of  seeing  Mr.  Forbes ;  but, 
at  any  rate,  it  appears  from  the  proof  and  produotion  that  Mr. 
Forbes,  W.S.,  was  recognised  throughout  the  whole  proceedings 
in  the  excambion  as  representing  the  late  Mr.  Forbes  of  Callen- 
dar, and,  in  the  Sheriff-substitute's  opinion,   it  is  proved  be- 
yond question,  by  the  evidence  of  Mr  Dickson,  that  Mr.  Forbes, 
W.S.,  did  make  up  his  mind  that  the  offer  should  be  accepted  ; 
^md  in  assenting,  whether  tacitly  or  expressly,  to  the  defender's 
offer  of  23d  January  1855,  he  must  be  held  as  having  acted  as 
Mr,  Forbes's  representative  in  the  transaction  of  the' excambion, 
which  would  have  been  suspended,  if  not  altogether  interrupted, 
had  the  proposal  by  the  defender  for  a  long  lease  not  been 
Agreed  ta     Notwithstanding  the  restrictions  of    the  entail, 
Mr.  Forbes  of  Callendar  was  entitled  to  grant  the  lease  for 
twenty-nine  years  now  founded  on,  which  would  be  effectual 
imtil  competently  challenged  by  a  reduction,  and  it  is  thought 
that  the  acts  of  Mr.  Forb^,  W.S.,  in  assenting  to  the  lease  as 
a  material  part  of  the  transaction  in  the  excambion  were  equally 
effectual.     He  was  not  exercising  the  powers  as  to  leases  con- 
ferred by  the  factory  and  commission.  No.  1 1  of  process,  but  he 
was  representing  his  constituent  in  a  special  transaction ;  and  it 
may  here  be  remarked  that,  if  the  point  of  contravention  of  the 
t^ntail  occurred  to  either  Mr.  Forbes  or  Mr.  Forbes,  W.S.,  it 
tnight  readily  be  thrown  aside,  considering  the  trifling  value  of 
the  ground  and  the  advantageous  nature  of  the  agreement  by 
which  the  proprietor  of  the  estate  of  Callendar  was,  during  the 
lease,  to  receive  a  rent  greatly  exceeding  the  annual  value  of  the 
piece  of  ground,  without  any  hindrance  in  the  way  of  forming 
an  access  to  Standalane,  and  to  receive  credit  in  the  excambion 
for  its  value,  without  giving  any  equivalent  in  return.    With 
regard  to  the  intimation  of  the  acceptance  of  the  defender's 
fhffer,  the  Sheriff-substitute  thinks  that  it  has  been  sufficiently 
proved,  by  the  clear  deposition  of  Mr.   Rnssel,  corroborated 
by  that  ai  the  defender,  when  taken  along  with  the  strong 
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pre8um])tion  arising  from  the  facts  that  operations  on  the  ground 
were  immediately  carried  on,  and  that  the  cxcambion,  which 
had  been  at  a  standstill,  was  proceeded  with.     Mr.  Hamilton's 
recollection  is  not  in  accordance   with  the  evidence  of  these 
gentlemen  ;  but  there  is  a  want  of  precision  in  his  deposition, 
and  it  is  not  surprising  that,  after  so  long  an  interval,  there 
should  be  a  failure  in  Mr.  Hamilton's  recollection  as  to  an  ar- 
rangement which  was  of  very  trivial  importance  to  Mr.  Forbes  ; 
whUe,  on  the  other  hand,  Mr.  Russel  and  the  defender  might 
be  expected  to  remember  every  incident  in  a  transaction  which 
was  absolutely  indispensable,  in  onler  to  enable  the  defender  to 
accomplish  the  object  of  completing  his  approach,  for  which  he 
had  entered  into  the  excambion.     But  intimation  of  acceptance, 
although  of  importance  as  showing  more  clearly  the  intention  of 
parties,  is  not  absolutely  necessary  ;  for  a  lessor  to  whom  an 
offer  has  been  addressed  is  barred  from  resiling  by  r^aining  the 
offer,  while  he  allows  the  offerer  to  proceed  upon  his  offer  as  if 
it  had  been  accepted,  and  to  perform  acts  referable  to  the  agree- 
ment, and  which,  by  the  refusal  to  execute  the  agreement,  would 
prove  detrimental  to  the  person  so  misled  or  encouraged  to  pro- 
ceed.— See  Bell's  Commentaries,  1st  voL,  pp.  328  and  329,  5th 
edition.     In  the  present  case,  the  Sheriff-substitute  thinks  that 
there  was  rei  interventus  following  on  the  defender's  offer,  during 
the  late  Mr.  Forbes's  lifetime,  sufficient  to  validate  the  agreement 
of  lease.     There  was  not  merely  possession  of  the  ground  in 
question,  but  expensive  operations  thereon, — of  such  a  nature 
as  could  only  be  attribute«l  to  a  lengthened  right  of  occupancy, 
— wore  carried  on  openly,  with  the  cognisance  of  the  lessor  or 
his  representatives,  and,  generally,  matters  were  no  longer  en- 
tire when  the  defender  had  acquiesced  in  the  completion  of  the 
excambion  after  the  exclusion  of  the  piece  of  ground  in  question, 
whereby,  had  he  not  been  assured  of  possession  under  the  lease 
in  question,  gi-eat  inconvenience  and  disappointment  would  have 
resulted.     Moreover,  there  have  been  acts  of  rei  interventtts  nince 
the  pursuer's  accession,  for  the  excambion  contract  was  executed, 
and  expensive  operations  on  the  ground  were  carried  on  and 
completed,  under  circumstances  of  which  the  pursuer  must  be 
held  to  have  been  legally  cognisant.     There  have  been  also  acts 
of  homologation  and  acquiescence  on  the  part  of  the  pursuer, 
and  of  Mr.  Forbes,  W.S.,  for  whom  he  is  responsible, — as  de- 
tailed in  the  foregoing  interlocutor, — which  are,  in  the  Sheriff- 
substitute's  opinion,  sufficient  to  bar  the  pursuer  from  impugning 
the  defender's  title  to  possess.     It  may  here  be  observed,  that 
in  the  able  argument  for  the  pursuer,  reference  was  made  to  the 
correspondence  between  Mr.  Forbes,  W.S.,  and  Mr.  Hamilton, 
viz.,  33/8,  33  9, 33/1 0, 50/3  and  50/5,  of  process,  as  going  to  show 
that  the  defender's  offer  of  23d  January  1855  had  not  been  fully 
understood  or  accepted.      But  as  the  Sheriff-substitute  reads 
that  correspondence,  taken  in  connexion  with  the  marginal  note 
and  deleted  passage  on  the  11th  page  of  the  draft-contract  of 
excambion  51/1  of  process,  he  is  of  opinion  that  these  produc- 
tions tend  to  show,  that  although  Mr.  Forbes's  recollection  of  a 
matter  so  unimportant  to  his  constituent  had  become  indistinct, 
he  was  aware  that  Mr.  Wilson's  right  to  possess  the  piece  of 
ground  had  to  be  recognised  in  some  permanent  form ;  and  Mr, 
Hamilton's  letter  of  12th  April,  in  which  he  writes,  *  the  piece 
which  Mr.  Wilson  offers  ISs.  for,  will  have  a  lease  for  itself,' 
leads  to  the  same  conclusion.     It  was  then,  perhaps,  too  late  to 
include  the  piece  of  ground  in  the  contract  of  excambion  ;  but 
it  is  much  to  be  regretted  that  the  defender's  right  under  his 
offer,  had  not  been  at  the  same  time  clearly  defined  by  a  regular 
lease,  by  which  this  unfortunate  litigation  might  have  been 
averted.     In  finding  that  the  pursuer  is  entitled  to  succeed  in 
the  action  of  removing,  to  the  extent  of  being  allowed  to  form 
a  road  to  Standalanc,    the  Sheriff-substitute  has  reserved  the 
rights  of  parties  as  to  the  mode  of  forming  such  road,  and  in 
case  any  difficulty  should  arise  as  to  the  adjustment  of  their 
respective  rights,  the  intervention  of  the  Court  can  be  applied 
for.     But  it  may  be  inferred,  from  the  pursuer's  deposition,  and 
from  the  proof  generally,  that  there  is  not  much  probability  of 
a  road  to  Standalane  being  commenced  during  the  currency  of 
the  defender's  lease. 

**  In  snpjwrt  of  his  views  as  to  the  effect  of  rei  interventus, 
following  on  the  defender's  offer,  having  constituted  a  valid 
lease  in  favour  of  the  defender,  the  Sheriff-substitute  would  re- 
fer to  the  following  authorities  : — Bell's  Commentaries,  voL  Ist, 
pp.  328,  329  ;  Hunter's  Landlord  and  Tenant^  last  ed.  pp.  415, 


423,  and  433,  434;  and  the  following  deciuons— Gordoi  r. 
Hall,  10th  August  1757,  Mor.  p.  .15178 ;  Countea  of  ^hnj 
V.  Stewart,  1772,  and  House  of  Lords,  1773,  Mor.  pi  43K; 
Boss  V.  Boss,  9th  February  1790,  Hume's  Decisioni,  p.  774; 
Campbell  v,  Campbell  and  M'Pkerson,  6th  March  l793,Hi»1i 
Dec,  p.  786 ;  MTherson  v.  M'Pherson  and  Clark,  12th  % 
1815,  Fac.  Coa  (Lord  Robertson's  opinion);  Keir  and  OAn 
r.  Duke  of  Athole,  17th  January  1811,  and  House  of  Jjtk, 
15th  July  1815,  6  Paton's  Appeals,  p.  130. 

**  With  regard  to  the  validity  of  a  lease  by  contnventioi  rf 
the  limitations  of  an  entail,  until  it  has  been  set  aside  bra 
action  of  reduction,  the  case  of  Agnew  v.  Gillespie,  23d  im 
1813,  Fac  ColL,  is  a  clear  authority. 

'*The  defender  has  been  found  entitled  to  expenfo^Mif 
that  he  has  been  successful  in  every  branch  of  the  cut," 

The  pursuer  appealed  to  the  Sheriff,  who,  oa  SiJiL  > 
1872,  pronounced  the  following  interlocntor:—  ^ 

''Finds  that  the  defender  has  failed  to  proTe tiie Im^ 
avers  as  the  ground  of  his  right  to  retain  possessioo  o^ttfilsa^^ 
of  land  in  question :  Therefore  sustains  the  appeal;  ntAh 
interlocutor  appealed  against ;  repels  the  defenoea,  taAimi 
in  terms  of  the  conclusions  of  the  summons  :  Finds  tbe^ 
entitled  to  expenses  of  the  appeal  to  the  Conii  of 
terms  of  the  interlocutor  of  11th  July  1871,  pronomiOBd 
First  Division  of  said  Court,  as  well  as  to  the  ezpsoiei 
in  this  Court,  but  subject  to  modification  to  the  extol  if  i 
third  of  the  taxed  amounts  thereof  ;  allows  ao  aocoaiit;'i 

"NoU,—The  defender's  case  is,  that  he  holds  tkyi^ 
dispute  under  an  informal  lease  of  twenty-nine  yetiitfrafl 
January  1855,  upon  which  rei  m<ero0ii<««  hasfoUowed,aiii» 
fore  he  refuses  to  remove. 

**  The  parties  have  been  allowed  a  proof  of  their  mirt 
on  record  before  answer,  the  defender  leading. 

**  The  question  therefore  is,  has  the  defender  pmAlf 
comi)etent  evidence,  enough  to  support  his  defence?  Ilii* 
going  interlocutor  is  founded  on  the  ground  thtt  he  hslH 
to  do  so. 

"  The  lease,  being  one  for  a  number  of  yean,  nnttk^ 
by  writ  or  oath  before  any  proof  of  ret  interventm  ca 
mitted. 

**  To  render  valid  the  contract  of  lease,  it  is 
the  subject,  the  parties,  the  rent,  and  the  term  of  thikili{ 
clear,  and  proved  by  writ  or  oath  of  party — Stsir,  il  9. 1 
"The  defender  accordingly  founds  upon  a  letter vr"' 
himself  to  Mr.  William  Forbes,  W.S.,  as  agent  ud 
sioner  for  the  late  Mr.  Forbes  of  Callendtf,  and  d 
23d  of  January  1855.     This  letter  is  quoted  at  length  ii 

4th  statement  of  the  defences,  and  it  is  said  to  oontiiiJj 

it  is  requisite  to  prove  by  writ,  to  constitute  the  leiie  OB«Vk.  ^r 
he  relies. 

**  There  is  no  dispute  that  the  letter  was  written  t 
ceived  by  Mr.  Forbes,  W.S.,  nor  as  to  its  terms;  ind 
the  Sheriff  has  doubts  whether  it  fully  comes  up  to  vUh 
Stair  requires  for  a  valid  lease  in  one  particular,  nia^' 
duration  of  the  lease,  it  has  been  dealt  with  by  the  pni 
the  footing  that,  by  the  terms  of  the  letter,  the  oferi«' 
for  the  term  of  twenty- nine  years  from  its  date— thstiv 
23d  January  1855.      The  words,  •  say  for  twenty-niw 
suggest  that  the  letter  contained  a  tentative,  rather  tkii< 
finite  offer  of  clear  conditions  of  lease ;  bnt  the  Sw 
deal  with  it  as  the  parties  have  done.  . 

"  The  Sheriff  lays  stress  upon  this  however  here^  bea** 
thinks  that  this  expression  is  probably  the  origin  of  tk^ 
apprehensions  and  cross  purposes  which  have  ended* 
present  lamentable  dispute.  ^ 

"  Taking  then  this  offer  to  be  one  for  a  lease  of  the  wpj 
dispute  by  the  late  Mr.  Forbes,  M.P.,  to  the  defeid**' 
rent  of  15s.,  and  for  twenty-nine  years  from  the  ^r^      -^ 
offer,  the  next  question  is.  Was  that  offer  accepted  \ff^'^    K:: 
Mr.  Forbes,  M.P.?  ,      g 

«*The  defender's  averment  on  this  point  is  also  n  "V^ 
statement  of  his  defences,  and  is  pointed  and  clesr.  fi>JT 
<  Mr.  Forbes  (then  of  Callendar)  accepted  of  this  ofe*>"2» 
esced  in  and  assented  to  the  intentions  of  tlte  d8fesd«;**f^ 
in  expressed.    His  assent  and  aoqniesoenoo  wsn 
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fender  by  Mr.  Forbes's  land-steward,  Mr.  Hamilton,  men- 
in  the  letter.' 

0  written  proof  is  adduced  either  that  Mr.  Forbes,  M.P., 
iy  or  indirectly  accepted  this  offer.   But  there  is  produced 

1  of  commission  and  factory  under  the  late  Mr.  Forbes*s 
to  Mr.  William  Forbes,  W.S.,  to  manage  the  estate  of 
dar,  as  his  commissioner  and  factor,  and  under  that  deed 
forbes  has  authority  to  grant  leases,  but  not  of  longer 
mice  than  is  allowed  by  the  deed  of  entail  of  the  estate. 
Ji  extract  of  the  deed  of  entail  of  Callendar  is  also  produced, 
which  it  appears  that  leases  of  longer  duration  than  nine- 
years,  or  for  the  life  of  the  granter,  are  strictly  prohibited. 
t  was  not  within  Mr.  Forbes's  power  under  that  commission 
Ad  his  constituent  to  a  lease  of  twenty-nine  years,  and 
CTen  a  written  acceptance  of  the  defender's  offer  under  the 
of  Mr.  Forbes,  W.S.,  as  commissioner  for  the  late  Mr.  For- 

woxM  not,  constructively  even,  be  evidence  of  acceptance  of 
►ffer  by  the  late  Mr.  Forbes. 

"hen  arises  the  question.  Can  the  defender  prove  the  accept- 
of  the  offer  in  any  other  way  than  by  writ  or  oath  ? 
>at  acceptance  the  contract  is  not  complete,  and  the  recent 
of  Gowans's  Trustees  v,  Carstairs,  18th  July  1862,  24  D. 
znte,  vol.  xxxiv.  p.  700 ;  and  Walker  v.  Flint.,  20th  Feb. 
1    l^acph.  417,  ante,  vol  xxxv.  p.  253,  show  that  there 

0  complete  proof  of  the  contract  by  writ  or  oath  before 

1  xx>om  for  parole  proof  of  rei  interventus, 

til  is  be  sound  law  there  is  an  end  of  the  case,  for  there 

mch  proof  here.     But  it  is  not  necessary  to  rest  the 

izit;  on  this  ground  alone. 

oxigh  it  were  competent  to  prove  the  landlord's  accept- 

f     a  written  offer  of  lease  by  parole,   to  the  effect   of 

utsing  the  contract,  the  Sheriff  does  not  think  there  is 

Poof  here. 

ft     agrees    with  the    Sheriff-substitute  that  there  is  not 

kSciat  Mr.  Forbes,  M.P.,  accepted  this  offer.    There  is  really 

^cnce  that  he  was  ever  aware  of  this  offer  having  been 

or  that  any  specific  proposal  had  been  made,  that  the 
Ker  should  become  tenant  of  the  ground  for  a  term  of 
— although  it  is  not  unlikely  he  may  have  known  that 
bing  of  the  kind  had  been  suggested, 
fc  is  said,  however,  that  Mr.  Forbes,  W.S.,  accepted  the 
liow  founded  on. 
^ere  is  a  great  improbability  here  to  be  overcome,  arising 

Mr.  Forbes's,  W.S.,  want  of  power.  It  is  not  credible, 
Mit  strong  proof,  that  he  would  have  accepted  such  an  offer 
out  express  authority  from  Mr.  Forbes,  M.P.,  nor  that  Mr. 
«,  M.P.,  would  have  given  any  one  else  that  authority, 
out  first  consulting  Mr.  Forbes,  W.S.  But  it  is  clear  from 
mdence,  that  from  the  23d  of  January  when  the  offer  was 
to  Mr.  Forbes,  W.S.,  until  the  10th  of  February,  when  he 
»  Mr.  Forbes,  M.P.,  of  Callendar,  was  in  no  state  to  transact 

business,  and  there  is  no  evfdence  whatever  that  in  that 
•vtl  he  ever  saw  Mr.  Forbes,  W.S. 

But  it  is  said  that  Mr.  Hamilton,  Mr.  Forbes  of  Callendar's 
-steward,  intimated  to  the  defender  the  acceptance  of  this 
'  of  lease  by  Mr.  Forbes. 

The  main  evidence  on  this  point  is  that  of  Mr.  Rnssel,  the 
Oder's  agent  in  Falkirk,  who  certainly  says  distinctly  that 
Hamilton  came  to  him  on  1st  February  1855,  and  told  him 
Mr.  Forbes  accepted  the  defender's  offer.  Mr.  Russel  adds, 
he  understood  by  *  Mr.  Forbes,*  Mr.  Forbes,  W.S.,  not  Mr. 
"ea  of  Callendar ;  and  Mr.  Russel  further  says  that  in  a  day 
^o  after  he  told  the  defender  that  his  offer  was  accepted, 
^he  defender  confirms  this. 

)n  the  other  hand,  Mr.  Hamilton  does  not  recollect  having 
I  any  message  to  Mr.  Russel  about  a  lease  of  this  ground, 
Ustinctly  denies  having  received  any  authority  to  intimate 
Cceptance  of  the  defender's  offer  from  Mr.  Forbes,  W.S., 
yone  else. 

^th  these  gentlemen  are  beyond  suspicion,  and  that  is 
r  all  the  evidence  of  the  acceptance  of  this  offer  which  there 
bd  it  is  as  such  plainly  insufficient,  even  if  competent 
dat  the  Sheriff  thinks  that  there  is  a  circumstance  proved, 

reference  to  the  offer  founded  on,  which  may  very  well 

given  rise  to  this  misunderstanding,  and  may  fully  explain 
kppwent  contradiction  between  Mr.  Russel  and  Mr.  Hamil- 


« There  is  no  doubt  that,  at  the  meeting  at  Mr.  Black's 
office  on  the  20th  January  1855,  there  was  a  talk,  and  it  may 
be  a  general  understanding,  that  Mr.  Wilson,  the  defender,  was 
to  get  a  lease  of  the  ground  in  question.  Mr.  Russel  embodied 
that  understanding  in  a  draft  letter  in  pencil,  which  he  gave  to 
the  defender,  and  recommended  him  to  send  to  Mr.  Forbes, 
W.S.  This  pencil  note  has  been  recovered  and  is  produced, 
and  it  is  exactly  the  same  as  the  offer  now  founded  on,  except 
in  this  material  particular,  that  Mr.  RusseVs  draft  was  an  offer 
for  a  lease  of  nineteen  years  only,  which  Mr.  Forbes,  W.8., 
could  have  accepted ;  but  the  defender's  offer,  as  sent,  is  for  a 
lease  of  *«ay  twenty-nint  years^  which  Mr.  Forbes  could  not 
accept.  It  appears  that  the  defender  made  this  change  him- 
self. Mr.  Russel  does  not  appear  to  have  known  of  it,  when 
Mr.  Hamilton  called  on  him,  nor  does  the  Sheriff  see  in  the 
proof  when  Mr.  Russel  first  became  aware  of  the  alteration. 
But  it  is  certainly  likely  that  Mr.  Hamilton,  who  had  been  in 
Edinburgh  the  preceding  day,  and  been  with  Mr.  Forbes,  W.S., 
did  then  have  some  communings  with  Mr.  Forbes,  W.S.,  as  to 
a  lease,  and  very  likely  may  have  been  desired  by  Mr.  Forbes, 
W.S.,  to  say  to  Mr.  Russel  that  he  would  accept  the  defender's 
offer  of  a  lease  *  for  nineteen  years,'  or  words  to  that  effect, 
which  Mr.  Russel  very  naturally  might  suppose  to  be  an  accept- 
ance of  the  offer  he  had  written  out  for  the  defender,  and  sup- 
posed the  defender  to  have  sent. 

"  But  such  a  message  would  really  imply  a  rejection  of  the 
defender's  offer  as  made,  and  now  founded  on,  and  not  its 
acceptance,  and  would  show  that  Mr.  Forbes,  W.S.,  dealt  with 
the  defender's  letter  as  merely  a  tentative  offer  of  a  lease  for 
twenty-nine  years. 

**  It  appears  to  the  Sheriff  that  this  is  a  view  which  reconciles, 
and  is  consistent  with,  all  the  evidence,  and  with  all  the  proba« 
bilities  of  the  case.  But  if  it  be  sound,  it  completely  negatives 
all  the  defender's  contention  in  this  case,  and  all  his  averments, 
because  it  cuts  away  the  foundation  of  his  case. 

**  As  regards  rti  interventus  and  homologation  by  the  present 
pursuer,  of  course  there  can  be  none  if  the  Sheriff  is  right. 

"  But  the  Sheriff  would  just  make  this  remark  on  the  receipts 
for  rent,  that  they,  one  and  all,  are  receipts  for  rent  for  tixe 
year  beginning  at  Martinmas,  and  the  first  receipt  is  for  rent 
for  the  year  beginning  at  Martinmas  1854.  They  could  hardly, 
therefore,  be  referred  to  a  lease  which  commences  at  23d 
January  1855,  while  they  do  raise  a  presumption  that  the 
defender  was  occupying  this  land  at  and  before  the  date  of 
the  offer,  and  did  not  enter  upon  possession  in  consequence  of 
its  supposed  acceptance. 

«*0n  the  whole,  the  Sheriff  has  no  doubt  that  the  law  of 
this  case  is  entirely  with  the  pursuer,  while  he  has  as  little 
doubt  that  the  defender  has  acted  in  a  bona  fide  belief  that  he 
had  obtained  the  right  which  he  claims. 

•*  Perhaps  it  wotJd  not  be  easy  to  find  a  case  which  more 
fully  than  the  present  justifies  the  wisdom  of  the  rule,  which 
the  Sheriff  holds  to  be  the  rule  of  law,  that  a  contract  of  lease 
for  years,  including  its  acceptance,  must  be  proved  by  writ  or 
oath  of  party,  and  cannot  be  competently  proved  by  parole. 

"The  Sheriff  does  not  think  that  the  pursuer  really  wants 
the  land  to  make  a  road  to  his  farm  of  Standalane.  Whatever 
his  real  object  was,  that  was  not  the  one  which  influenced  him 
to  institute  these  proceedings.  But  there  is  no  doubt  that 
the  averment  has  caused  a  good  deal  of  expense  in  the  proof. 

*<  The  Sheriff  has  therefore  thought  it  right  to  grant  some 
modification  of  the  expenses." 

The  defender  appealed  to  the  Court  of  Session. 
Argued  for  him — 

The  letter  of  23d  January  1866,  followed  by  acceptance,  was 
itself  a  lease.  It  was  not  necessary  that  the  acceptance  should 
be  in  writing.  Even  though  informal,  the  lease  was  validated 
by  rei  interventus.  In  regard  to  the  objection  under  the  entail, 
(1.)  the  lease  was,  at  all  events,  good  for  the  period  allowed  by 
the  entail ;  (2.)  the  pursuer  was  barred  from  founding  upon  the 
objection  by  having  accepted  the  rent,  more  especially  after  the 
letter  of  23d  January  1855  was  made  known  to  him ;  (3.)  a 
challenge  of  the  lease  as  in  contravention  of  the  entail  could  not 
be  entertained  except  in  an  action  of  reduction. 
Argued  for  the  pursuer — 
The  constitution  of  a  lease  for  more  than  one  year  must  he 
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proved  by  writ  or  oath,  before  there  was  room  for  proof  of  ret 
interventus—Goy:anii'a  Trustees,  18th  July  1863,  ante^  vol.  xxxiv. 
p.  700 ;  Walker,  20th  February  1863,  ow^**,  voL  xxxv.  p.  253, 
and  cases  there  cited.  No  valid  lease  for  twenty-nine  years  was 
entered  into  between  the  defender  and  the  late  Mr.  Forbes  of 
Callendar — Stair,  ii.  9.  5.  Assuming  that  there  was,  it  was  not 
binding  on  the  pursuer  under  the  entail,  even  for  the  period 
allowed  by  the  entail — Hunter's  Landlord  and  Tenant,  i.  p.  103, 
and  cases  of  Mordaunt,  22d  November  1822,  2  S.  22  ;  Malcolm, 
19th  June  1823,  2  S.  410.  Mere  acceptance  of  rents  by  the 
pursuer  was  not  homologation  of  the  lease  ;  the  receipts  were 
quite  as  applicable  to  a  yearly  tenancy  as  to  a  lease. 

At  advising — 

Lord  Justice-Clerk. — This  is  a  summons  of  removing  under 
the  Act  of  Sederunt.  The  conclusions  are  that  the  defender 
should  be  decerned  to  remove  from  a  piece  of  ground  belonging 
to  the  pursuer,  which  the  defender  is  said  to  have  occupied  as 
a  yearly  tenant,  and  that  at  the  term  of  Martinmas  1870,  the 
summons  being  dated  23d  l^eptember  1870.     The  question  is, 

Whether  the  defender  was  a  tenant  from  year  to  year  ?  I  am 
of  opinion  that  he  was  not. 

It  appears  to  me  that  the  history  of  the  case  has  scarcely 

received  the  attention  which  it  deserved.     In  1854  negotiations 

for  an  excambion  took  place  between  the  late  Mr.  Forbes  of 

Callendar,  and  Mr.  Wilson,  whose  properties  adjoined.     Mr. 

Forbes  being  an  heir  of  entail,  it  was  necessary  to  have  judicial 

authority  to  the  excambion.     The   object  which   Mr.  Wilson 

mainly  had  in  view  is  ex])lained  in  a  letter  written  on   22d 

December  1854,  by  his  agent,  Mr.  Russel,  to  Colonel  Forbes, 

brother  of  the  late  Mr.  Forbes,  who  was  acting  for  him  :    **  Mr. 

Forbes   is  aware  that  ihe  land   acquired    by  Mr.    Wilson    is 

purchased  by  him  solely  or  chiefly  for  the  purpose  of  enabling 

him  to  make  a  better  entry  to  Bantaskine  than  he  presently 

has."     The  only  or  chief  object  of  Mr.  Wilson  in  carrying  out 

the  excambion  was  thus  to  make  an  access  to  his  estate,  and 

Mr.   Forbes  was  perfectly  aware    of   this.     It  was  originally 

intended  to  include  the  piece  of  ground  in  dispute  in  the  ex- 
cambion, and  it  was  accordingly  included  in  the  first  report  of 

the  referees  to  whom  the  Sheriff  had  remitted,  which  report 

was  dated  7th  December  1854.     The  letter  from  which  1  have 

quoted  was  written  in  consequence  of  a  proposition  to  exclude 

the  piece  of  ground  from  the  excambion.     It  is  explained  by 

Mr.    Hamilton  in  his  evidence  that    Mr.  Forbes  had  a  great 

objection  to  its  being  included,  because  he  did  not  wish  to  lose 

the  power  of  making  a  road  across  it  to  his  farm  of  Standalane, 

and  the  piece  of  ground  was  accordingly  excluded  from  the 

excambion.     When  this  proposition  was  made  known  to  Mr. 

Wilson   he  at  first  demurred.     On    10th  January  1855   Mr. 

Russel  writes  to  Mr.  William  Forbes,  W.S. : — "You  are  aware 

that  Colonel  Forbes  mentioned  that  his  brother  was  most  anxious 

to  have  the  excambion  carried  through ;  and  as  this  small  comer 

of  ground  is  the  sole  cause  of  the  delay,  I  trust  that  this  matter 

may  be  immediately  adjusted.     Either  Mr.  Wilson  or  myself 

will  be  glad  to  meet  you  in  Edinburgh  any  day  you  may  appoint, 
if  you  wish  further  information  upon  the  subject,  as  you  are 
aware  that  Colonel  Forbes  wishes  the  matter  adjusted  without 
delay."  Then  on  15th  January,  we  have  a  long  letter  from 
Mr.  Russel  to  Mr.  Dickson,  one  of  the  referees,  containing  the 
following  passage:— "In  the  plan,  a  large  piece  of  ground, 
several  times  the  breadth  required  to  be  left  for  the  proposed 
road  to  Mr.  Forbes's  farm,  was  left,  and  you  may  recollect  that 
it  was  fiUed  in,  and  a  memorandum  made  by  Mr.  Black,  that 
Mr.  Forbes  was  to  have  right  to  take  at  any  time  whatever 
breadth  of  ground  was  necy.  to  form  his  road,  should  he  at  any 
time  think  of  doing  so  (which  there  is  no  chance  of  his  ever 
doing).  Across  this  ground  Mr.  Wilson*s  road  is  formed,  and 
indeed  without  it  Mr.  Wilson's  whole  object  in  getting  the  rest 
of  the  ground  would  have  been  useless,  and  indeed  it  was  dis- 
tinctly understood  and  known  that  it  was  to  be  formed."  In 
this  state  of  the  correspondence,  in  which  Mr.  Forbes 
understood  that  Mr.  Wilson's  main  object  was  to  obtain  an 
access  to  Bantaskine,  and,  on  the  other  hand,  Mr.  Wilson 
knew  that  Mr.  Forbes  wished  to  retain  the  power  of  making 
road  to  Standalane,  the  parties  came  to  an  arrangement  at  a 

meeting  on  the  ground,  at  which  Mr.  Hamilton,  Mr.  Wilson,  .  -     -  „-  „     ^  .       .   -     .     .      -   ,^ 

Mr.  BuBsel,  and  Mr.  Dickson  were  present,  and  which  is  de-  j  obtained  from  the  valuators,  in  which  thii  itrip  it  left  <W  < 


scribed  in  a  letter  by  Mr.  Hamilton  to  Mr.  Forbes,  W.S.,  datci 
23d  January  1855.  It  was  proposed  that  Mr.  Wilson  ibonli 
have  a  lease  of  the  ground,  and  some  discussion  took  i4iceMti 
the  rent.  On  the  same  day,  23d  January  1855,  the  letter  wa 
written  by  Mr.  Wilson,  which  is  the  subject  of  the  inmi 
action — {Reads  letter,  quoted  supra).  That  letter  was  lotta 
Mr.  Forbes's  agent,  Mr.  William  Forbes,  W.S.,  and  the  excsmbi 
was  ultimately  carried  out.  It  would  rather  appear  thi4  fti 
excambion  had  proceeded  on  the  basis  of  this  arrangement  h 
is  plain  that  Mr.  Wilson  would  not  have  gone  on  with  th 
excambion  if  he  had  failed  to  obtain  an  access.  The  letter  la 
retained  by  Mr.  Forbes,  W.S.,  who,  it  must  be  observed,  had* 
power  of  attorney  from  Mr.  Forbes  of  Callendar,  which  enalU 
him  to  grant  leases.  Mr.  Forbes  of  Callendar  nnfortaiufa(f 
died  the  next  month.  Some  further  coirespondence  tookpliei 
between  Mr.  Forbes,  W.S.,  and  Mr.  Hamilton,  which  ii  Mt 
very  distinct,  but  with  which  Mr.  Wilson  had  nothing  to  4 
From  that  date  to  the  raising  of  the  present  action,  Mr.  Wika 
has  held  the  piece  of  ground  for  fifteen  shillings,  the  i 
tioned  in  the  letter,  which  has  been  accepted  by  the  Jaadk^ 
and  on  the  ground  Mr.  Wilson  has  built  a  bridge  and  «Av 
works  at  a  cost,  as  he  says,  of  £150. 

It  is  said  that  Mr.  Forbes  did  not  know  that  there  lai  \ 
lease.     I  question  whether  the  pursuer  is  entitled  to  ] 
this.     If  those  authorized  to  act  for  a  landlord  act  nadffs 
informal  writing  on  the  footing  that  there  is  a  leasee  and  nai 
rent  and  allow  expenditure  to  be  incurred  in  reliance  1 ' 
the  landlord  cannot  turn  round  and  say  that  he  kDewBodJ| 
of  the  lease  |)ersonally.     But  in  addition  to  that,  in  IM(ii 
pursuer  ascertained  how  the  facts  stood,  and  yet  he  ( 
to  accept  the  rent  for  two  years. 

In  these  circumstances,  I  am  of  opinion,  in  the  fint  fa^ 
that  the  reading  of  the  letter  of  23d  January  1855,  sad  iti» 
tention  by  the  landlord,  followed  as  it  was  by  m  iakmMt 
are  sufficient  to  constitute  a  binding  lease,  and  in  the  mtk 
place,  that  the  pursuer  cannot  maintain  that  the  heir  ol  stf 
who  granted  the  lease  had  no  power  to  grant  it,  becaoae  Ijfli 
own  actings  the  pursuer  has  adopted  the  transaction. 

It  is  not  necessary  to  express  any  opinion  as  to  i 
lease  granted  for  a  longer  period  than  is  allowed  by  so  «ki 
would  be  good  for  the  period  allowed  by  the  entuL   Ml 
a  difficult  question. 

In  the  circumstances  it  is  plain  that  the  summoiis  ii  * 
founded.  We  have  nothing  to  do  with  the  meaning  d  'k 
condition  supposed  to  be  inherent  in  the  offer.  This  is  lot  a 
action  for  the  termination  of  the  lease  in  respect  of  the  C- 
gency  having  arrived,  but  a  summons  of  removal  on  the  grodl  ^  J-' 
of  the  defender  being  a  yearly  tenant.  Whatever  queitisi 
may  remain  behind,  this  is  clearly  not  a  lease  for  one  y€sr,W 
for  a  term  of  years,  and  the  defender  is  entitled  to  hiTe  fli 
action  dismissed. 

Lord  Cowan. — This  is  a  simple  action  of  removing  on  tti 
footing  that  the  defender  held  the  piece  of  land  in  questios  «)f  ^''-^ 
on  a  verbal  lease  for  a  single  year.  I  am  of  opinion  withj*  ^f-^ 
Lordship  that  such  is  not  the  true  state  of  the  case,  andtU  ^ 
the  action  has  been  wrongly  raised,  and  cannot  be  maintai«i      '^ 

The  defence  is  that  a  lease  for  a  term  of  years  wsa  grtfti^  ^'' 
under  very  peculiar  circumstances,  that  is  to  say,  nodcr* 
agreement  collateral  to  an  arrangement  for  an  excambion betvid 
the  pursuer's  father  and  the  defender,  in  consequence  of  wiii 
and  on  the  faith  of  which  the  excambion  was  in  fact  ctfria 
through.  In  regard  to  this  matter,  I  entirely  adopt  the  tivM 
of  the  Sheriff-substitute.  It  was  contemplated  at  first  tiit^ 
piece  of  ground  referred  to  should  be  included  in  the  excMiljJ 
and  on  this  footing  the  first  report  of  the  valuators  proeeed* 
Afterwards  the  parties  agreed  that  the  ground  should  be  itna 
out  of  the  excambion,  and  remain  the  property  of  Mr.  Fofte>* 
as  to  enable  him  to  form  a  roadway  on  the  ground  if  he  at  iV 
time  required  such  access  to  his  farm  of  Standalane.  AooordiKglf 
it  was  arranged  that  the  strip  of  land  should  be  I^^J^ 
Wilson,  under  a  condition  framed  to  meet  this  o<"^^fcc>Bpbtrf 
necessity,  and  the  offer  by  Mr.  Wilson,  which  is  the  ' 
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;  and  the  excambion  wae  carried  throagh  on  the  understand- 
»hat  the  proposed  lease  was  part  of  the  whole  arrangement, 
"eaf ter  followed  rei  interveiUus  of  the  most  plain  and  obvious 
ription.  Mr.  Wilson  entered  into  possession  even  before  the 
Mr.  Forbes's  death,  which  occurred  soon  after  the  date  of  the 
referred  to,  and  laid  out  a  large  sum  of  money  in  forming  ' 
^▼enue  to 'his  house  of  Bantaskine  through  the  strip  of 
jftd  the  formation  of  which  was  the  very  object  of  the 
■Bhion,  the  excambed  ground  being  used  for  that  i)urpose. 
M  was  thus  fixed  on  the  late  Mr.  Forbes  an  obligation  to 
I  effect  to  this  lease.  Nothing  is  better  established  than 
i  rach  a  conjunction  of  circumstances  is  quite  sufiScient 
xmstitate  a  valid    and   binding   contract  of  lease.     Many 

•  of  that  import  were  referred  to  by  the  defender's 
BBd,  and  I  may  mention  the  case  of  Neill  v.  £.  of  Cassillis, 

November  1810,  F.  C,  as  bearing  out  the  same 
trine.  Nor  is  there  any  room  for  the  contention  that  the 
IS  so  established  is  not  binding  on  the  present  pursuer. 
MPS  can  be  no  doubt  that  he  adopted  the  arrangement  come 
by  his  predecessors.  The  excambion  still  went  on  after  his 
iMbo  to  the  property  ;  the  alterations  made  by  the  defender 
ft  went  on,  and  might  have  been  seen  by  the  pursuer  ;  and  he 
iot  only  the  heir  of  entail,  but  the  general  representative  of 
fither,  and  bound  by  all  his  personal  obligations.  Moreover, 
atqmlated  rent  was  paid  to  and  accepted  by  the  pursuer  or 
liloae  acting  for  him,  and  entered  in  his  rental  books,  for 
Wdi  of  15  years.  Above  all,  though  he  may  himself  have 
■o  personal  knowledge  of  what  was  going  on,  he,  like  most 
(^  proprietors,  had  to  trust  much  to  his  servants,  and  to 
Mponsible  for  their  acts;  in  the  present  case,  they  were 
ft  cognizant  of  the  state  of  affairs,  and  one  of  them  held  the 
dtted  which  has  caused  so  much  controversy.  But  the  proof 
k)ption  is  more  distinct  stiU,  forw^  find  that  in  1868  a  copy 
te  lease  at  length  reached  Mr.  Forbes,  and  that  for  two 

•  after  that  period  he  accepted  the  rent  which  was  originally 
■Aaled  for  the  strip  of  ground. 

Kk%  Jbrm  of  the  action,  being  a  removing  on  the  footing  of 
Ewm  being  merely  verbal,  excludes  consideration  of  the 
fcion  what  would  be  the  effect  of  the  restriction  of  leases  to  a 
4  of  19  years,  contained  in  Mr.  Forbes*s  entail;  and 
8^  it  is  not  necessary  for  the  decision  of  the  case,  I  cannot 
lode  without  adverting  to  the  character  and  terms  of  the 
of  lease.  I  doubt  very  much  whether  any  removing  which 
1  have  been  ordered  in  the  circumstances  of  this  case 
&  liave  applied  to  the  right  of  way  which  the  defender  has 
lired  across  the  strip  of  ground  in  question.  The  two 
B«B  if  we  carefully  consider  the  correspondence  and  the 
^  of  the  defender's  letter,  are  quite  distinct,  and  this  con- 
Mion  may  come  to  be  of  importance  at  the  ish  of  the 
Btfct  lease,  whenever  that  may  turn  out  to  be. 

l^D  Benholme. — I  concur  with  your  Lordships.  The 
ftUt  action  is  not  calculated  to  try  the  second  question  raised, 
^rhethery  assuming  the  existence  of  a  good  lease  for  twenty- 
^  ^ears,  the  subject  is  not  liable  to  be  resumed  on  certain 
ttfegencies.  The  action  is  one  of  removing  on  the  ground  of 
k  "being  no  lease,  and  the  only  question  before  us  is,  whether 
ft  was  a  lease  ?  I  am  also  clearly  of  opinion  that  the  pursuer 
■"Ved  by  rei  interventua  and  homologation  from  challenging 
^ei  a  lease  for  twenty-nine  years.  I  think  that  we  should 
^m  the  removing  on  its  own  merits,  and  dismiss  the  action. 

fe^^O)  NBA.VE& —  I  concur  in  the  opinion  expressed  by  your 
^liipe.  It  is  impossible  to  mistake  the  nature  of  the  action, 
'1%  is  plainly  stated  in  the  record  to  be  laid  on  the  Act  of 
^■ont  of  1756,  and  on  the  Sheriff-Court  Act  of  1853, 
which  proceeds  on  an  admission  that  a  lease  did 
JlSy  subsist  between  the  parties,  with,  however,  the 
^fication  that  the  contract  was  only  verbal  and  the 
Mnance  of  the  tack  only  from  year  to  year  ;  and  such  being 
^me  the  conclusion  is  that  the  tenant  is  bound  to  remove 
^  Martinmas  next  following  the  date  of  the  action.  Now, 
^  defender  tnms  out  not  to  be  merely  a  yearly  tenant,  but 
he  contrary  to  have  a  lease  of  longer  duration,  the  ground 
^tioii  entirely  fails.  I  think  this  is  just  what  appears  from 
'^eee,  m  eabmitted  to  ni.  The  defence  ia  founded  on  an 
bid  keee  for  29  yean;  and  then  on  rerisalt  the  punner 


somewhat  inconsistently  traverses  the  defence  by  means  of  a 
very  special  stipulation  in  the  offer,  referred  to  by  your  Lord- 
ships, in  virtue  of  which,  as  he  aUeged,  he  might  at  any  moment 
bring  the  lease  to  an  end,  by  occu])ying  the  ground  himself  for 
another  purpose.  Now  this  is  quite  a  different  case  from  that 
with  which  the  summons  sets  out,  and  I  am  of  opinion,  if  the 
defender  can  make  out  a  valid  lease  in  his  favour  for  a  term  of 
years,  he  is  entitled  to  prevail  in  this  action  as  laid,  and  that 
we  cannot  wander  into  inquiries  about  the  qualifications  or  con- 
ditions contained  in  the  lease  itself.  Now  I  think  it  quite 
plain  that  the  defender  has  succeeded  in  making  out  a  valid 
contract  of  lease,  and  that  on  much  the  same  grounds  of  rei  inter- 
ventus  or  homologation  as  your  Lordships  have  adverted  to.  It  may 
be  that  Mr.  Forbes  is  quite  correct  instating  that  hehadno  personal 
knowledge  of  what  had  been  arranged,  and  of  what  operations 
were  going  on  in  respect  to  the  strip  of  ground  in  dispute  ;  but 
I  must  hold  that  every  proprietor,  whether  he  mismanages  his 
estate  or  not,  is  presumed  to  know  all  about  what  goes  on  in 
connexion  with  it,  and  especiaUy  what  passes  with  the  fu]l  know- 
ledge of  his  own  servants.  He  will  not  be  allowed  by  the  law 
to  indulge  the  dignified  repose  of  the  gods  of  Epicurus,  especi- 
ally in  a  business-like  country  and  age  such  as  this  ;  and  if  it 
happen  that  valuable  rights  are  thereby  imperilled  and  expense 
incurred,  he  must  just  take  his  chance.  But  I  think  Mr.  Forbes 
must  have  obtained  some  direct  cognizance  of  what  was  occurring 
even  before  1868  ;  for  we  find  the  rent  of  the  strip  of  ground 
duly  entered  in  the  rental-book  of  the  estate.  After  1863  he 
undoubtedly  knew  of  Mr.  Wilson's  alleged  right,  and  allowed  it 
full  effect  for  about  two  years  thereafter  without  challenge. 

The  following  interlocutor  was  pronounced : — 
'*  Find  that  in  the  year  1854  the  defender,  and  the  late  Mr. 
Forbes  of  Callendar  entered  into  a  contract  of  excambion  of 
certain  lands  near  their  respective  properties :  Find  it  proved 
that  the  defender  intimated  to  Mr.  Forbes  that  his  object  in 
concluding  the  excambion  was  to  obtain  an  access  to  his  lands 
of  Bantaskine :  Find  that  the  strip  of  ground  in  question  was 
struck  out  of  the  excambion,  and  that  the  parties  agreed  that 
the  defender  should  have  a  lease  of  it :  Find  that  the  letter.  No. 
of  Process  was  transmitted  to  Mr.  Forbes's  agents  and  retained 
by  them,  and  that  it  has  been  acted  on  by  payment  and  receipt 
of  the  stipulated  rent  ever  since :  Find  that,  in  these  circum- 
stances, the  said  writing,  followed  by  the  actings  of  parties,  con- 
stituted a  binding  lease  for  a  term  of  years,  and  cannot  be  re- 
pudiated by  the  pursuer :  Therefore  recall  the  judgment  appealed 
from ;  dismiss  the  action,  and  find  the  appeUant  entitled 
to  expenses  in  this  and  the  inferior  Court,  including  the 
expenses  of  the  appeal  formerly  taken  to  this  Court,  and 
decern  :  Further  remit  to  the  auditor,"  etc. 

Act.  Solicitor-General  (Clark,  Q.C.),  Gloag  ;  Bum  andOloag, 
W.S.  Agent8.^AU.  Watson,  Mackay ;  J.  K.  Crawford,  S.S.C. 
AgenL'-L  Clerk,  d.g. 


February  19,  1873. 

second  diyiston. 

George  D.  Matthews,  Pursuer  and  Respondent^ 

V.  AuLD  and  Guild,  Defenders  and  Appellants. 

Agent  and  Principal — Compensation — The  rule,  that  if  a  person 
buys  goods  from  one  whom  he  knows  to  be  acting  as  agent 
for  another,  though  he  does  not  know  who  that  principal  is, 
he  cannot  set  off  a  debt  due  to  him  by  the  agent  in  an  action 
by  the  principal  for  the  price  of  the  goods,  held  to  apply  to 
transactions  on  the  Stock  Exchange. 

This  was  an  appeal  from  the  Sheriff-court  of  Lanark- 
shire at  Glasgow. 

Previous  to  14th  July  1870,  Mr.  George  Matthews, 
merchant,  Dundee,  was  proprietor  of  £2000  of  the 
ordinary  stock  of  the  Caledonian  Railway  Company. 
The  stock  stood  in  the  name  of  the  Commercial  Bank  of 
Scotland,  and  was  held  by  the  Bank  in  security  of  advances 
made  to  Mr.  Matthews. 

About  2d  July  1870  Mr.  Matthews  instmoted  James 
Henderson,  junior,  then  a  stockbroker  in  Dundee,  to  sell 
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tLe  stock  in  Glasgow,  and  to  bnj  in  exchange  160  new 
£10  shares  of  the  Caledonian  Bailway  Company. 
Henderson  was  not  a  member  of  the  Glasgow  Stock 
Exchange,  and  he  employed  Messrs.  Aiild  and  Guild, 
stockbrokers,  Glasgow,  to  carry  ont  the  instructions. 

In  the  correspondence  between  Henderson  and  Messrs. 
Auld  and  Guild,  the  former  did  not  disclose  the  name  of 
his  principal,  but  represented  throughout  that  he  was 
acting  for  a  client. 

The  sale  and  purchase  were  accordingly  carried  out  by 
Messrs.  Auld  and  Guild,  and  a  balance  of  £83,  13s.  re- 
mained in  their  hands. 

Henderson  shortly  after  absconded,  leaving  a  lai^ 
balance  due  by  him  to  Messrs.  Auld  and  Guild.  In  answer 
to  a  letter  from  Mr.  Matthews,  Auld  and  Guild  stated 
that  they  intended  to  hold  the  balance  in  their  hands 
against  the  much  larger  debt  due  by  Henderson  to  them, 
and  that  they  refused  to  recognise  Matthews  in  the  matter. 

Matthews,  on  l<5th  September  1871,  raised  an  action 
against  Auld  and  Guild.  The  conclusions  of  the  summons 
were,  that 

"the  defenders  ought  to  be  decerned  to  produce  before  me 
a  full  accout  of  their  intromisBions,  with  the  price  of  £2000 
sterling  of  the  stock  of  the  Caledonian  Bailway  Company,  re- 
ceived by  the  defenders  for  said  amount  of  stock  sold  on  or  about 
the  6th  day  of  July  1870  by  them  on  the  order  of  James 
Henderson,  junior,  broker  in  Dundee,  acting  as  agent  for  the 
pursuer,  proprietor  of  said  stock,  the  certificates  of  which  were 
received  by  the  defenders  from  the  Commercial  Bank  of  Scotland 
at  Glasgow,  on  the  pursuer's  order." 

The  pursuer  pleaded — 

The  defenders  having  sold  the  stock  referred  to,  which 
belonged  to  the  pursuer,  on  his  employment,  and  having  up- 
lifted and  intromitted  with  the  price  thereof,  were  bound  to  hold 
just  count  and  reckoning  and  payment,  as  concluded  for. 

The  defenders  stated  that  until  after  Henderson  had 
absconded  they  were  in  complete  ignorance  of  the  pursuer 
or  of  any  interest  he  might  have  in  the  shares  in 
question. 

They  pleaded — 

1.  The  defenders  having  sold  the  stock  referred  to,  and 
having  uplifted  and  intromitted  with  the  price  thereof,  on  the 
order  and  employment  of  James  Henderson,  he  or  his  trustee 
were  alone  entitied  to  demand  count  and  reckoning  with  the 
defenders.  2.  There  being  no  privity  of  contract  between  the 
parties,  the  pursuer  could  not  bold  the  defenders  liable  for  any 
balance  due  on  the  transactions  in  question. 

The  parties  lodged  a  joint  minute  in  which,  inter  alia, 
it  was  agreed  that  in  the  event  of  its  being  found  that 
the  defenders  were  not  entitled  to  set  off  their  claims 
against  Henderson  against  the  balance  arising  on  the  sale 
and  purchase  referred  to  in  the  action,  the  pursuer  should 
be  found  entitled  to  £83,  13s.,  with  interest  as  concluded 
for. 

A  proof  was  allowed. 

William  Auld,  one  of  the  defenders,  examined  for 
pursuer : — 

**  Previous  to  this  transaction  we  had  a  large  number  of 
transactions  with  Henderson.  Some  of  these  were  genuine 
transactions  for  clients,  and  others  were  quite  different,  but  we 
always  supposed  that  he  was  acting  for  clients,  or  we  wouldn't 
have  dealt  with  him  at  all.  He  did  not,  however,  give  us  the 
name  of  his  clients.  It  is  very  unusual  for  stockbrokers  to 
give  the  names  of  their  clients,  but  we  thought  it  prudent  on 
one  occasion  to  ask  Henderson  for  his,  but  he  declined  to 
give  US  the  name  ;  not,  however,  with  special  reference  to  this 
transaction.  We  recognised  nobody  but  Henderson  in  these 
transactionB  in  stocks,  and  to  him  only  advised  the  transference 
of  the  stock.  .  .  . 


"  Cross, — I  never  heard  of  Mr.  Matthefwa  till  after  Hcode 
had  gone  away,  and  never  till  after  that  had  any  comnmiiiei 
of  any  kind  from  him.  I  had  no  letters  from  the  CoDBe 
Bank,  and  wrote  none  to  them.  The  transactions  of  the  I 
were  all  verbal,  through  my  clerk.  We  lodged  a  da 
Henderson's  sequestration,  amounting,  nnder  dedactiM 
securities  which  we  held,  to  the  amount  of  £2522,  16l 
which  has  been  ranked  by  the  tmatee." 

The    Sheriff-substitute    (Galbraitb)    pronoanced 
following  interlocutor : — 

"  4(h  July  1872— Having  heard  parties*  proenraion^  f 
that  this  action  is  raised  for  an  account  of  the  defeaden*  M 
missions  with  the  price  of  £2000  of  the  stock  of  the  Cileiidi 
Railway,  said  to  have  been  sold  by  them  about  the  6A  A 
1870,  on  the  order  of  James  Henderson*  junior,  bukv 
Dundee,  acting,  as  is  libelled,  as  accountant  for  tbepm 
proprietor  of  said  stock :  Finds  it  pled  in  defence^  in  lahttM 
that  the  defenders  know  nothing  about  the  pursner,  aaddd 
alone  with  Mr.  Henderson  in  the  stockbroking  transactki^flj 
that  they,  having  had  no  contract  with  the  pursuer,  aodki^^ 
a  claim  against  Henderson,  are  not  bound  to  aoooosttoAj 
pursuer  :  Finds,  upon  the  proof,  on  the  import  of  whid  ' 
little  difference  between  the  parties,  and  in  law,  tiU 
defenders'  contention  is  sound :  Therefore 
defenders  from  the  conclusions  of  the  summons 
pursuer  liable  to  them  in  expenses  ;  appoints  an 
of  to  be  given  in,"  etc 

**  Note,— The  Sheriff-substitute  having  taken  efideiai 
heard  parties'  procurators,  is  of  opinion  that,  as  abon 
the  defenders'  view  of  the  case  is  correct.     It  does  aol  . 
that  Matthews  had  any  communication  at  all  with  Arii 
Guild,  and  it  does  appear  that  they  had  money  tnaari 
with  Mr.  Henderson,  and  so  long  as  it  is  not  diseMtiil 
defenders  that  Mr.  Henderson  was  acting  for  Mitdifi^il 
defender  cannot  be  held  as  acting  for  the  pursuer." 

The  pursuer  appealed  to  the  Sheriff  (GlaflBfaiH 
who  pronounced  the  following  interlocutor : — 

"  Slst  July  1872. — Having  heard  parties'  procunton  «il] 
pursuer's  appeal,  and  considered  the  proof,  prodnctifl^ 
whole  process,  including  in  particular  the  Joint  Wr" 
Admissions,  No.  17,  finds  in  point  of  fact,  that  the  pnty, 
Henderson,  junior,  who  transacted  with  the  defendcn 
sale  of  the  stock  in  question,  did  so  as  agent  or 
for  the  pursuer,  Henderson  being  a  stockbroker  io  DqdM' 
known  to  the  defenders  as  such,  and  although  he  did  not 
the  name  of  his  principal  in  said  sale,  he  nevertheksie]. 
mentioned  in  his  letters  to  the  defenders  of  dateSdfli 
July  1870,  of  which  there  are  admittedly  correct  copiei  ii 
6;  5,  that  he  was  not  selling  the  stock  on  his  own  aocon^' 
for  '  a  client :'  Finds  that,  in  his  examination  as  a 
causoy  the  defender  Auld  depones,  *  previous  to  tbii 
we  had  a  large  number  of  transactions  with  Hendenot; 
of  these  were  genuine  transactions  for  clients  and  otkm 
quite  different,  but  we  always  suppcsed  that  he  was  MtiV ' 
clients,  or  we  would  not  have  dealt  with  him  at  aU.  Hetf/ 
however,  give  the  name  of  his  clients.  It  is  very 
stockbrokers  to  give  the  names  of  their  clients : '  Findi^  ii] 
of  law,  that  on  the  one  hand  if  a  factor  or  broker  sdligor 
his  own,  and  the  buyer  knows  nothing  of  any  prindpil,  tk' 
may  set  off  any  demand  he  has  on  t£e  factor  or  Inoker  H 
the  demand  for  the  goods  or  their  price  made  by  tk 
cipal ;  but  that,  on  the  other  hand,  if  a  person  bnyi  gM^ 
another  whom  he  knows  to  be  acting  as  agent,  thongk  be  i 
not  know  who  the  principal  is,  he  cannot  set  o£f  a  deU  ai*i 
him  by  such  agent  in  an  action  by  the  principal  for  the  gi*^^ 
the  goods.  See  in  confirmation  of  this  doctrine  the  fag' 
cases  of  Semenza  and  Others,  February  27,  1869,  Lsw  J***, 
vol.  xxxiv.  Common  Pleas,  p.  161  ;  and  Maanss,  FehrM«y*l 
1801,  East  Reports,  vol.  i.  p.  334 ;  and  the  ScotA  cmML 
Fleming,  June  29,  1832  ;  and  Lavaggi,  Janosry  11*  ^ 
Finds  that  it  foUows  that,  in  the  circumstances  of  thiic<»j^ 
stated,  the  pursuer,  as  Henderson's  principal,  hn  » i*"* 
title  to  insist,  and  that  the  defenders  cannot  mmpeiif  ** 
off  the  debt  due  to  him  by  any  general  balaaos  iiathig^e'jp 
them  by  Henderson :  Therefore sustaina  tha  ajf^i  n<*"* 
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vr  appealed  against,  and,  in  terms  of  article  5  of  said 
ute,  finds  the  defenders  liable  to  the  pursuer  in  the 
),  138.  sterling,  with  interest  as  libelled." 

^fenders  appealed  to  the  Court  of  Session,  and 

antile  dealings  for  the  sale  of  goods,  where  a  person 
that  the  person  with  whom  he  was  dealing  was  an  agent, 
luty  to  ask  for  whom  he  was  acting.  But  in  dealings  on 
Exchange  there  was  no  such  practice  of  disclosing  the 
From  the  nature  of  the  transactions,  a  stockbroker 
have  time  to  make  such  inquiries.  The  custom  of 
Exchange  must  be  imported.  Matthews  must  be 
re  armed  Henderson  with  power  to  bind  him  according 
es  of  the  Glasgow  Stock  Exchange.  According  to 
I,  stockbrokers  were  liable  to  one  another  as  principals. 

ising — 

jstice-Clkrk. — I  do  not  feel  much  difficulty  in  ad- 

;he  interlocutor  of  the  Sheriff. 

eral  rule  as  to  the  position  of  an  agent  in  a  sale  is 

d  in  the  case  of  Semenza.     If  a  person  buys  goods  of 

rhom  he  knows  to  be  acting  as  an  agent  for  another, 

does  not  know  who  the  principal  is,  he  cannot  set  off 
s  to  him  by  the  agent  in  an  action  by  the  principal 
ice  of  the  goods.  That  is  the  genend  rule  ;  and  if 
(thing  to  take  this  case  out  of  the  general  rule,  it  is 
ed  that  the  judgment  of  the  Sheriff  is  soimd.  But  it 
it  a  different  rule  must  be  applied  between  stock- 
i  the  Stock  Exchange,  and  that  a  different  rule  is  actu- 
>  among  stockbrokers.  There  is,  however,  no  allega- 
it  effect  on  record,  and  no  proof  of  such  a  practice, 
ciently  clear  that  Henderson,  in  the  transaction  in 
acted  as  an  agent.  It  is  also  proved  that  he  so  repre- 
aself  to  Auld  and  Guild,  and  the  fact  that  the  shares 

by  the  Commercial  Bank  must  of  itself  have  led  to 
mce.  Auld  8a}rs  that  he  would  not  have  contracted 
lerson  except  on  the  assumption  that  he  had  a  client. 

broker  is  a  person  who  acts  for  a  principal,  and  in- 
ransactions  between  stockbrokers  on  their  own  account 
jm  to  be  within  the  ordinary  practice  of  the  Stock 
I  should  rather  have  inferred,  although  we  have  no 
idence  on  the  subject,  that  a  stockbroker  is  generally 
d  to  act  for  a  principal,  and  not  on  his  individual  ac- 
"his  therefore  appears  a  clear  case  for  the  application 
s.  I  cannot  see  any  ground  for  allowing  what  Hen- 
es  Auld  and  Guild  to  be  paid  out  of  Matthews's  money, 
rould  be  the  result  of  giving  effect  to  the  contention  of 
lers.  I  am  therefore  of  opinion  that  we  should  adhere 
gment  of  the  Sheriff. 

:her  Judges  concurred. 

onrt  pronounced  the  following  interlocutor  : — 
that,  in  the  transaction  libelled,  Henderson  acted  as 
agent  for  the  respondent,  and  that  it  was  known  to 
ants  that  he  acted  for  a  client  and  not  for  himself, 
the  name  of  the  client  was  not  disclosed  :  Find  that, 
ircumstances,  the  appellants  are  not  entitled  to  plead 
tion  against  the  debt  sued  for  in  respect  of  debts  due 
jrson  to  them:  Therefore  dismiss  the  appeal,  affirm 
lent  appealed  from,  and  decern :  Find  the  appellants 
>xpenses,  and  remit,*'  etc. 

ypellants,  Balfour  ;  Webster  and  Will,  S.S.C.  Ageni8.— 
iitor-General  (Clark,  Q.C.),  Hall;  J.  and  R.  D.  Boss, 
rUs, — L  Clerk,  D.o. 


February  20,  1873. 
^rst  division. 
Case. —  Pomphret  and  Others  (Newbigging's 

Trustees),  and  Others. 
. — IrUetUUe — Heritable  and  Moveable — CoUcUian — ^A. 
testate,  leaving  both  heritage  and  moveables.  B.  was 
ir-at-law  and  shoold  have  taken  the  heritage,  but  he 
ip  so  title  and  died  three  years  after  the  succession 
to  him,  and  liis  eldest  son  made  up  a  title  to  the 


heritage  as  heir  general  of  A.  Held^  in  a  question  between 
B.'s  executors  and  the  heirs  in  mobUibue  of  A.,  that  B.  never 
having  collated  or  offered  to  collate  the  heritage,  and  it  being 
now  impossible  to  do  so,  the  heritage  having  passed  to  his 
son,  his  executors  could  not  claim  a  share  of  A.*s  moveables, 
as  one  of  the  next-of-kin,  on  the  ground  that  he  had  not 
taken  the  heritage. 

Miss  Margaret  Steel,  residing  at  East  Kilbride,  died  on 
2 1st  December  1841,  intestate,  and  leaving  property, 
heritable  and  moveable.  She  was  survived  by  a  brother, 
Thomas  Steel,  who  died  on  19th  March  1860,  leaving  a 
trust-disposition  and  settlement,  and  by  two  sisters,  Mrs. 
Grace  Sleel  or  Newbigging,  who  died  on  23d  January 
1860,  and  Miss  Isabella  Steel,  who  died  on  23d  February 
1869.  Isabella  Steel  was  confirmed  executrix-dative  to 
her  sister  Margaret,  but  no  title  was  made  up  by  Thomas 
Steel,  her  heir-at-law,  to  the  heritable  part  of  her  estate. 
On  the  death  of  Thomas  Steel,  his  son,  Peter  Barr  Steel, 
became  heir-apparent  to  his  aunt,  Margaret  Steel,  and 
on  4th  December  1861  he  was  decerned  her  heir  in 
general,  and  made  up  a  title  to  her  heritage.  Ho  died  on 
19th  May  1870,  leaving  issue,  and  a  trust-disposition  and 
settlement  A  question  arose  in  regard  to  the  division  of 
the  moveable  estate  of  Margaret  Steel.  The  representa- 
tives of  Mrs.  Newbigging  and  Isabella  Steel  claimed 
Margaret  SteeVs  whole  moveable  estate  to  be  divided 
equally  between  them  per  stirpes^  on  the  ground  tha  t 
they  were  her  next  of  kin,  and  that  their  brother  Thomas, 
who  was  entitled  as  heir  at  law  to  take  up  the  heritasre, 
did  not  collate  or  indicate  any  intention  of  collating.  The 
trustees  of  Thomas  Steel,  acting  under  his  trust-disposition 
and  settlement  dated  5th  July  1851,  claimed  a  third  share 
of  the  moveable  estate  on  the  ground  that  he  was  also  ona 
of  the  next  of  kin,  and  took  no  advantage  from  the  fee  of 
the  heritable  estate,  which  devolved  on  his  son,  Peter 
Barr  Steel,  and  was  taken  up  by  him  as  his  aunt's  heir  in 
general. 

A  Special  Case  setting  forth  these  facts  was  presented  to 
the  Court  by  Mrs.  Newbigging's  trustees  of  the  first  part, 
and  Thomas  Steel's  trustees  of  the  second  part 

The  following  was  the  question  put : — 

"  Whether  the  trustees  of  Thomas  Steel  are  entitled  to  a  share, 
and  if  so,  what  share  of  the  moveable  estate  ?  *' 

Argued  for  the  first  parties — 

The  question  must  be  decided  as  at  the  date  of  the  intestate*8 
death  in  1841.  At  that  date  the  right  to  ezpede  confirmation 
vested  in  the  surviving  sisters,  and  Thomas  Steel  had  the  option 
then  of  coming  forward  and  offering  to  collate.  He  not  having 
done  so,  his  executors  could  not  come  forward  now  and  claim. 
Collation  was  a  privilege  of  the  heir's,  whereby  he  might  purchase 
the  right  to  a  share  of  the  moveables,  otherwise  he  can  be  ex- 
cluded—Ersk.  iii.  9.  3  ;  1  Bell's  Com.  100  (M'L.  ed.,  p.  96) ; 
Stat  4  Geo.  iv.,  cap.  98,  sect  1. 

Argued  for  second  parties — 

Thomas  Steel  never  took  the  heritage  at  all,  and  now  that  it 
had  passed  from  him  altogether  to  an  heir-at-law,  surely  he  was 
entiUed  to  a  share  of  the  moveables  as  one  of  the  next  of  kin — 
Spalding  v.  Spalding,  Hume's  Dec.  119. 

At  advising— 

Lord  Presidsnt. — The  facts  of  this  case,  so  far  as  necessary 
for  judgment,  are  short  and  simple.  Miss  Margaret  Steel  died 
intestate  in  1S41,  leaving  both  heritable  and  moveable  succession. 
She  was  survived  by  two  sisters  and  a  brother,  and  the  brother, 
Thomas  Steel,  was,  of  course,  her  heir-at-law.  The  two  sister^ 
who  were  the  next  of  kin,  died  one  in  1860  and  the  other  in 
1869.  They  had  no  opportunity  of  making  np  their  title  to 
and  taking  possession  of  the  moveable  estate,  as  it  was  the 
subject  of  litigation,  and  there  might  be  no  estate  to  take  np 
after  alL    Thomas  Steel  wit  in  the  same  position  as  regarded 
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the  Heritage,  and  so  accordingly  he  made  up  no  title  to  it  prior 
to  hia  death  in  1860.  After  his  death,  Peter  Barr  Steel,  his 
eldest  son,  became  heir-apparent  to  his  aont,  Miss  Margaret 
Steel,  and  made  up  a  title  to  her  heritage,  passing  over  his 
father ;  and  the  question  now  is  between  the  representatives  of 
Thomas  Steel  and  the  representatives  of  his  sisters.  The 
representatives  of  the  brother  claim  to  share  the  moveable  estate 
with  the  representatives  of  the  sisters,  and  they  are  not  in  a 
position  to  collate  the  heritage.  The  point  thus  raised  is  too 
clear  for  argument.  Thomas  Steel  had  no  title  to  the  moveable 
estate,  though  he  might  have  had  a  claim  if  he  had  brought  the 
heritage  into  collation.  But  he  had  no  right  without  that. 
His  representatives  are  not  in  a  position  to  collate,  and  without 
doing  so  they  can  have  no  claim  upon  moveables.  I  am  of 
opinion  that  we  should  answer  this  question  in  the  negative. 

Lord  Deas. — The  claim  here  made  by  the  executors  of 
Thomas  Steel  is  made  as  in  his  right.  The  claim  is  made  upon 
tbe  footing  that  under  the  Statute  of  4  Geo.  iv.  cap.  98,  the 
claimants  are  in  the  same  position  in  which  Thomas  Steel  him- 
self would  have  been.  We  must  therefore  inquire  what  was  the 
position  of  Thomas  Steel  ?  Now  that  position  was  that  he  could 
get  a  share  of  the  moveable  estate  upon  collating  the  heritage. 
He  never  collated,  and  it  is  not  now  proposed  by  those  who 
claim  in  his  place,  that  they  should  collate  ;  nor  could  they  do 
so,  for  his  share  of  the  heritage  to  which  he  made  up  no  title 
was  taken  up  by  his  son,  Peter  Barr  Steel,  by  serving  heir  to 
his  aunt  Margaret.  Peter,  under  the  tnist-deed  of  Thomas 
Steel,  was  a  beneficiary,  and  took  an  interest  under  it ;  he  was 
also  liable  for  the  acts  and  deeds,  as  also  the  omissions  of  his 
father,  in  respect  Thomas  Steel  survived  the  intestate  for  19  or 
20  years,  and  possessed  all  that  time  on  apparency.  Notwith- 
standing all  this  the  representatives  of  Peter  Steel  projrose  to 
pass  over  his  father  Thomas,  and  take  the  heritable  property  of 
Margaret  Steel,  and  at  the  same  time,  as  amongst  her  next  of 
kin,  to  take  a  share  of  her  moveable  estate.  That  I  hold  to  be 
out  of  the  question,  and  I  concur  in  your  Lordship^s  opinion. 

Lord  Ardmillav. — The  right  of  an  heir,  being  one  of  the 
next  of  kin,  is  not  that  of  a  person  primarily  entitled  to  both 
moveable  and  heritable  estate,  but  it  is  a  primary  right  to  heri- 
tage which  he  may  extend  by  collation  so  as  to  obtain  a  share 
of  the  moveables. 

So  viewing  it,  Thomas  Steel,  who  was  the  heir  in  heritage, 
could  not  have  any  right  to  moveables  without  collating  the 
heritage  to  which  he  was  entitled.  This  he  did  not  do.  He 
died  without  collating  or  offering  to  collate,  and  it  is  not  pro- 
posed now  to  do  so. 

Lord  Jekviswoode. — My  opinion  is  the  same  as  that  of  the 
rest  of  your  Lordships. 

The  law  of  Scotland  has  great  favour  for  the  right  of  the  heir 
in  heritage.  He  takes  the  whole  away  from  those  as  near  as 
he  himself  is  in  relationship  to  the  intestate.  But  it  was  never 
contem])lated,  nor  would  it  be  just  to  give  him  an  equal  right 
along  with  them  in  the  moveables  without  collation  ;  which  is, 
practically,  what  is  contended  for  here. 

The  fdllowing  interlocutor  was  pronounced  : — 
**The  Lords  having  heard  counsel   for  the  parties  to  the 
Special  Case,  find  and  declare  that  the  trustees  of  Thomas  Steel 
are  not  entitled  to  any  share  of  the  moveable  estate  of  the  de- 
ceased Miss  Margaret  Steel,  and  decern." 

Far  First  Parties,  Uom  ;  L.  M.  Macara,  W.S.  Agent^For 
Second  Parties,  Trayner  ;  J.  B.  Douglas  and  Smith,  W.S.  Agents, 
— B.  CUrk,  A.E.B. 


Fbbruary  20,  1873. 

second  division. 

John  IjAVKIe,  Pursuer^  v.  Dayio  Llotd  and  Co.,  Defenders 

Ajent  and  Principal — Agreement — A  person  was  employed  to 
act  as  traveller  for  a  wholesale  tea  merchant,  on  the  agree- 
ment that  he  was  to  receive  as  commission  one-third  of  the 
difference  between  the  price  quoted  by  the  merchant  to  him 
as  the  value  of  the  goods,  and  the  money  obtained  for  the 
sale.    The  merchant  reserved  to  himself  the  right  of  finally 


accepting  or  rejecting  orden  by  the  traveller,  and  coBectei 
all  accounts  himself  l^  letter.  The  price  was  left  to  tike  &. 
cretion  of  the  traveller,  but  lie  was  not  to  sell  belcrtk 
quoted  price.  Held  that  in  calcnlating  the  remuncntiMif 
the  traveller,  each  transaction  most  stand  by  itself,  sad  th 
the  traveUer  was  entitled  to  oommiasion  on  the  sales  oo'vlii 
there  had  been  a  profit  to  his  employer,  and  not  on  tkeais 
which  had  resulted  in  loss  from  the  failore  of  the  puchai 
to  i>ay  the  price. 

In  May  1871  an  agreement  was  entered  into  hetna 
David  Lloyd  and  CompaDy,  wholesale  tea  merebaBl^ 
London,  and  John  Laarie,  Olasgow,  who  had  bea  ■ 
their  employment  as  a  traveller  from  the  begiuDiD^rf 
January  1871.  The  agreement  was  embodied  in  tb 
following  letter  addressed  by  Laurie  to  Lloyd  and  Cos- 
pany: 

'<12  Dixon  Street,  Glangow,  Ifa^^im. 

'*  Gentlemen, — In  consideration  of  your  empIo3riBf  m  ■ 
traveller  to  sell  tea  for  yon  in  Edinburgh,  Leith,  Glamor,  aj 
other  places,  as  may  be  agreed  upon,  I  hereby  a^# 
fulfil  all  the  duties  of  such  traveller  with  ponctuli^if 
fidelity,  and  to  accept  as  commission  for  my  selling  the  k^  if 
for  money  incurred  or  paid  by  me  for  travelling  sod  oCka 
penses,  one-third  part  of  the  dUTerence  between  the  priee 
by  yon  to  me  from  time  to  time  as  the  value  of  the  te%  i 
the  charge  for  lot  money,  brokerage,  and  other  eipasa^ 
the  money  obtained  by  the  sale  of  the  tea. 

**  And  T  further  agree,  that,  should  T  at  any  time  viik  tolM 
your  employ,  to  give  you  one  month*s  notice  of  m^  iaMini 
so  doing,  and  to  receive  the  same  term  of  notice  froa jut 
leave  your  employment. 

"  All  money  to  be  collected  by  you. 

**  This  agreement  dates  from  the  2d  January  187I.-T<s 
obediently,  JoH5  LiCBi' 

On   7th   December   1871  Lloyd   and  ComptDygHJ 
Laurie  a  month's  notice  of  their  intention  to  dispeoievi 
his  services,  and  the  engagement  then  terminited(ttil| 
January  1872. 

The  sales  of  tea  made  by  Lloyd  and  Companj  tlmi^ I 
orders  obtained  by  Laurie  during  his  employmeDti  * 
the  agreement,   amounted   to  £10,350,  16s.  Id., ' 
£710,  4s.  in  excess  of  the  amount  of  the  prices  ofl 
same  as  quoted  by  Lloyd  and  Company  to  Lamie.  ' 
this  sum,  however,  a  considerable  part,  amounting,! 
ing  to  the  statement  of  Lloyd  and  Companj,  to  i 
of  £1000,  was  lost  in  consequence  of  the  failare  i 
purchasers. 

A  dispute  arose  as  to  the  principle  on  which  LnnAl 
remuneration  should  be  calculated.    Laurie  malDti 
that  he  was  entitled  to  his  commission,  viz.,  oDe-thM^ 
the  difference  between  the  price  quoted  and  the 
which  was  to  be  paid  by  the  purchaser,  on  the  amooit^ 
each  transaction,  whether  the  price  was  actually  i 
or  not.     Lloyd  and  Company,  on  the  other  hand,  i 
tained  that  Laurie  was  only  entitled  to  one-third  di 
net  profit  on  the  whole  series  of  transactions  effected t 
him  after  deducting  bad  debts. 

Laurie  accordingly  raised  the  present  action,  in ' 
he  concluded  for  payment  of  £146,  14s.  8d.,  heiD;' 
balance  of  £236,  14s.  8d.  (one-tiiird  of  £710,48.),)' 
deducting  £90  paid  to  account     The  defeqden 
tained  that  the  said  sum  of  £90  exceeded  the 
amount  due  to  tbe  pursuer  under  the  agreement 

A  proof  was  allowed,  in  which  it  was  established  | 
Lloyd  and   Company  reserved  to  themselves  tbe  ' 
of  finally  accepting  or  rejecting  orders  obtained  hjJ 
It  was  also  their  system  to  collect  all  aoooiiDtB  then 
by  letter.    The  price  was  left  to  Lanrie's  discnH] 
except  that  he  was  not  to  sell  below  the  quoted  priea 

The  defenders  founded  on  the  foUowii^;  oorreipeai^| 
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Laurie  and  tlieir  manager  Mr.  Satotiel  Nfessiter, 
igthat  Laurie  had^  wliile  be  was  in  tlieir  emplov- 
,  the  cnnslmistlon  on  the  agreement  for  which 
!  now  contending. 

ETTER,  David  Llotd  &  Co.  to  John  LAtJKUL 

]  Laarie.  Lomtttn,  B.C.,  June  14,  1871- 

Jir, — In  reply  to  your  letters  of  the  13tli  iiat.,  I  will 
our  account  I  Ue\  certain  that  thero  is  nothing  due 
tJis  los9  <^a.  L.  Koxburgli  and  Co/i  account  will  be 

et  to  &ud  that  you  have  overdrawn  jour  commiflflion 
re,  etc  David  Llqtd  and  Companv. 

S.  MESStTER/' 

''LETTER,  JoHx  Lauhik  to  S.  MEsatT*^ 

liter,  GiaftijoiPi  15fA  */"m^*«  IS7K 

Sir,— I  have  yonra.  Let  me  have  a  statement  of  nc- 
m  yon  at  As  early  a  iJny  m  you  can  convonieuily  do 
biii  yoti  need  iiot  deduct  all  my  portion  of  Roxburgh'a 
iff  at  once.— You rs^  etc,  JoRN  Laubib." 

*  LETTTEE,  LiwOTu  &  Co,  to  Joair  LA^fttJL 

I  LauHev  Glasgow.  London,  E.C.^  Jult^  7,  1871. 

tir,— In  reply  to  your  letter  of  the  3d  inut,,  l  uend  here^ 
ij'fonna  account,  whicb  sbowa  that  if  £5720,  14s.  h 
3a.  Sd.  will  be  the  amount  of  your  commisfiton  t£> 
1*  You  ought  not  to  ask  fop  nioney  before  it  is  due ; 
re  enclose  a  cheque  for  a  further  flum  of  £20. — Yours 
Davtd  Llovd  and  Coy. 

•  PEO-FORMA  ACCOUNT,  John  Laujuk. 
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Lattb^te,  the  pursuer,  eroM-^mmijifd  tor  df^fendcru^ 
tier  of  15tb  June  187U— I  wrote  that  letter  to  the 
in  reply  to  theirs  of  the  I4tL  (Q.)  What  did  you 
the  expression  in  that  letter  *  deducting  Koxbnrgh*s 

I,  for  pursuer,  objected  to  the  question, 

jtioti  rejieUed  by  the  Lord  Ordbary. 

ninai'tan  r^mimed^  and  t^uestion  being;  repeated^  witness 

That  debt  of  Roxhtirgh'a  was  the  first  loes  I  had  made 

Lloyd  and  Company,  and  aji  they  had  never  rcceivod 

f  from  Roxburgh  and  Company,  I  felt  so  very  muob 

^  it^  that  I  thought  it  would  bo  right  for  me  to  riak 


losing  a  portion  of  thnt  debt^  although  1  cotK^ived  that  t  was 
not  ho^nd  to  do  to.  I  was  to  bear  tlve  loss  by  paying  a  jjortion 
of  it,  or  by  paying  back  a  portion  of  the  commission  wbich  I 
had  received  upon  that  sale.  Poaaibly  I  baii  got  my  comnjis* 
flion  on  it  by  that  time.  The  way  1  reaii  my  agreement  is, 
that  I  shonld  get  commission  npon  Roibargb's  debt  althougk 
ttie  defendera  got  notbiug.  When  I  wrote  my  letter  of  )  5th 
June  to  the  defendera,  sayiag  that  I  did  not  think  Roxburgh's 
bad  debt  shoald  Iw  deducted  at  once,  I  meant,  dettucted  from 
money  they  held  in  their  hands  due  to  me.  It  was  not  to  be 
deducted  from  the  net  profite.     I  diapute  that  certainly.^' 

The  Lord  Ordinary  (Ormidale),  oii  24th  July  1872, 
pronouoced  the  following^  interlocutor: — 

"  Finds  that  the  pursuer  has  failed  to  prove  that  the  sum 
libelled,  or  any  part  thereof,  is  due  to  him  by  the  defenders : 
Therefore  assoihiea  the  defenders  from  the  con  elusions  of  the 
snmmomi,  and  decerns:  Finds  the  defeaders  entitled  to  ex- 
peases/'  etc. 

"A'ode,-^ Whether  the  agreement  made  with  the  defendera 
by  the  pursuer,  as  a  traveller  for  the  sale  of  their  teaa,  was^  or 
waa  not,  a  hard  or  disadvantageous  one  for  bim,  ia  not  the 
question  now  in  dispute.  With  that  queatian  the  I/ird  Dnlinary 
has  nothing  to  do.  Wbat  he  has  to  decide  i%  whether  any, 
and  if  any,  what  snm  is  due  by  the  defenders  to  the  purauer 
under  the  agreement  No,  81  of  Process,  the  terma  of  which  are 
accurately  stated  in  the  fir^t  article  of  the  Condescendence. 

*'  The  partiea  having  differed,  not  only  as  to  whether  any,  or 
if  any,  what  aum  was  owing  to  the  pursuer,  but  alao  &s  to  tha 
tnie  meaning  of  the  agreement,  and  especially  as  to  the  mean- 
ing of  the  expression  in  it  *  money  obtained  ^  iu  the  sale  of  tea^ 
a  proof  was  allowed,  and  has  been  aildnced  by  them. 

'*  On  considering  that  proof,  the  Lord  Ordinary  has  had  no 
diHiculty  in  aasoihieing  the  defenders. 

**  The  meaning  of  the  eJtpresabn  *  money  obtained'  m  prima 
fatU  with  the  dofeiideri.  The  Lord  Ordinary  thinka  that,  in 
the  absence  of  all  evidence,  in  the  actings  or  conduct  of  the 
parties,  to  the  contrary,  it  must  he  taken  to  mean  money 
actually  received  or  recovered  by  the  defenders,  and  conld  not, 
as  contended  by  the  pursuer,  be  merely  held  to  mean  accounts 
ijicurred  and  due  to  them^  although  payment  of  these  accounta 
should  never  be  received  or  recovered.  But  any  ambiguity 
that  could  be  supposed  to  he  attached  to  the  expression,  must, 
the  Lord  Ordinary  thinka,  be  held  to  be  satisfactorily  cleared 
np  and  removed  by  the  actings  and  conduct  and  atat^imenta  of 
the  parties  themaelves  under  the  agreemept*  Thua,  in  their 
letter  t^i  the  pmauer  of  23d  February  1871  {No,  b\^  of  Process), 
being  in  the  second  month  ol  the  buaiuees  transactions,  they 
say,  '  We  enclose  particu  Iar«  of  sales  made  by  you  from  1 0th  to 
the  31st  January,  wbich  shows  that  £27,  Oa,  lid.  will  fall  dne 
to  you  for  commission,  if  the  amount  of  salea,  £1160,  14s.  2d^ 
is  paid.'  And  in  his  letter  to  the  defenders  of  9th  Febraaiy 
1871  (No.  82  of  Proeeaa),  the  pursuer  expressly  says  thftt  by 
the  Agreement  he  was  to  have  *  one- third  of  the  proiit*  j '  and 
it  scarcely  rectuired  to  be  admitted  by  him,  although  it  was  so 
in  hia  examination  as  a  witness,  that  there  oonld  be  no  pttiiit 
on  bad  debts,  or  on  anything  hut  accounts  payment  of  which 
had  been  actually  received  or  recovered.  Then  again  in  their 
letters  to  the  pursuer  of  1 2th  June  1871,  the  statement  in 
which  waa  not  repudiated  or  objected  to  by  bim  in  any  way, 
they  say,  '  There  is  nothing  duo  to  you,  as  the  loss  on  Rox- 
bttrgh  and  Company's  account  will  be  lat^er,^  that  is,  than  any 
claim  be  could  otherwise  have  had  on  other  transactions.  So 
far,  indeed,  from  repudiating  or  objecting  to  the  defenders' 
Statement  in  the  letter  just  referred  to,  the  pursuer,  on  6th 
June  1871  (Ko,  85  of  Process),  wrote  them  for  a  atate  of  ac- 
counts, and  added,  '  1  think  you  need  not  de<luct  all  my  portion 
of  Roxburgh's  bad  debt  off  at  once/  On  7th  July  1871,  the 
defenders  did  transmit  to  the  pursuer,  in  a  letter  of  that  date 
(No.  517  of  Process),  a  tentative,  or,  as  they  term  it,  a  pro 
ftitma  account,  shewing,  as  tbey  stated,  *that  tf  £5726.  1 4s,  fa 
paid,  £77,  3s,  8d,  will  be  the  amount  of  your  commission  to 
30tb  June ;  *  and  in  the  same  letter  the  pursuer  added,  *  Yoa 
ought  not  to  ask  for  money  before  it  is  due,^  The  Lord  Onli- 
nary  does  not  see  bow  it  is  possible  to  reconcile  these  letters, 
and  the  statements  which  they  oontain,  with  the  interpretation 
of  the  agreement  now  attempted  to  be  fixed  upon  it  by  tho 
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pursuer,  or  with  any  other  iiiteq)retation  of  it  thau  that  con- 
tended for  hy  the  defenders,  and  if  bo,  it  is  clear  on  the  proof 
that  no  sum  whatever  is  due  to  the  pursuer. 

*'  In  the  course  of  the  debate  it  was  suggested,  on  the  part  of 
the  pursuer,  that  each  transaction  of  sale  of  tea  made  by  him 
should,  in  the  matter  of  accounts,  and  in  ascertaining  whether 
any  commission  is  or  is  not  due  to  him,  be  looked  at  se]iarately 
and  independently.  But  in  answer  to  this,  it  is  sufiScient  to  say 
that  the  parties  did  not  correspond  or  act  under  the  agreement 
upon  any  such  footing,  and  besides,  that  is  not  the  footing  on 
which  the  pursuer  libels  or  maintains  his  action,  as  very  plainly 
appears  from  his  condescendence,  and  particularly  the  third 
article  thereof. 

"The  Lord  Ordinary  has  only  further  to  explain,  that  the 
*  commission  sheets '  which  the  pursuer,  towards  the  end  of  his 
evidence,  says  he  was  to  send  to  his  agent  in  order  to  be  pro- 
duced, have  been  produced,  but  after  examination  the  Lord 
Ordinary  cannot  discover  anything  in  them  that  can  be  held  to 
affect  favourably  for  the  pursuer  the  views  he  has  above  ex- 
pressed. They  appear  to  the  Lord  Ordinary  to  be  adverse  to 
him  rather  than  otherwise." 

The  pursuer  reclaimed,  and  argued — 

The  contention  of  defenders  was  virtually  that  Laurie  to  a 
certain  extent  guaranteed  the  sales.  If  so,  it  was  natural  that 
he  should  have  had  some  control  over  the  sales  and  the  re- 
covery of  the  price.  But  the  defenders  took  both  these  matters 
entirely  out  of  his  hands.  They  reserved  to  themselves  both 
the  ultimate  selection  of  customers,  and  the  collection  of  ac- 
counts. Again,  no  period  of  settlement  was  si)ecified  in  the 
agreement  at  which  the  balance  of  profit  was  to  be  struck  and 
the  commission  due  to  Laurie  was  to  be  ascertained.  The  de- 
fenders accordingly  maintained,  as  their  construction  of  the 
agreement  obliged  them  to  do,  that  no  sum  could  ever  be  ascer- 
tained as  due  to  Laurie,  as  long  as  he  remained  in  their  employ- 
•  ment.  The  pursuer  submitted  alternatively  (1.)  that  he  was 
entitled  to  one-third  of  the  difference  between  the  price  of  the 
tea  as  quoted  and  the  ])rice  as  sold  on  every  order  obtained 
through  him,  whether  the  price  was  ultimately  recovered  from 
the  purchaser  or  not ;  or  (2.)  at  least  that  each  transaction  was 
to  stand  by  itself,  that  he  was  entitled  to  one-third  of  the  profit 
on  each  transaction  on  which  profit  was  obtained,  and  on  those 
transactions  on  which  there  was  no  profit  or  a  loss,  he  was  simply 
to  have  no  commission. 

Argued  for  the  defenders,  who  were  only  called  upon  to 
reply  to  the  second  contention  of  the  pursuer — 

In  order  to  arrive  at  the  true  construction  of  the  agreement, 
it  was  most  important  to  observe  what  was  the  construction 
which  the  parties  put  upon  it.  The  construction  which  had 
now  been  alternatively  suggested  for  the  pursuer,  and  which 
alone  was  before  the  Court,  was  certainly  not  one  which  the 
pursuer  ever  put  upon  the  agreement.  The  defenders'  con- 
struction was  most  distinctly  stated  by  them  in  their  letters  of 
14th  June  and  7th  July  1871,  and  the  pursuer  in  his  answer  of 
15th  June  took  no  exception  to  it,  but  virtually  admitted  its  cor- 
rectness, and  remained  in  their  employment. 

At  advising — 

Lord  Justicb-Clerk. — We  are  all  of  opinion  that  the  first 
contention  maintained  by  the  pursuer  cannot  be  maintained. 
It  is  not  the  meaning  of  the  agreement  that  the  pursuer  should 
have  a  commission  on  all  sales  effected,  whether  payment  was 
obtained  from  the  purchasers  or  not. 

The  next  question  is,  whether  on  the  one  hand  the  traveller  is 
entitled  to  one-third  of  the  profit  on  each  transaction  on  which 
profit  was  obtained,  or  whether  he  is  only  entitled  to  one-third 
of  the  result  of  the  profit  on  an  indefinite  series  of  transactions. 
On  the  whole  I  am  of  opinion  that  the  first  proposition  is  cor- 
rect. In  regard  to  the  construction  of  the  agreement,  which  was 
made  out  after  the  pursuer  bad  been  six  months  in  the  employ- 
ment of  the  defenders,  it  is  clear  that  he  was  not  a  partner  in 
the  business.  The  company  retained  for  themselves  the  right 
of  accepting  or  rejecting  transactions.  Whatever  the  nature  of 
the  pursuer's  claim  for  one-third  of  the  profits  may  be,  it  is 
certainly  not  that  of  a  partner.  In  the  same  way  the  restric- 
tions put  upon  the  pursuer  are  utterly  inconsistent  with  the 
idea  that  he  in  any  way  guaranteed  the  sales.    He  was  simply 
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a  servant  of  his  employers  to  be  remanerated  in  a  particolar  vit. 
It  is  to  be  observed  too  that  he  was  to  pay  bis  own  expeoK^ 
which  indicates  that  his  position  was  not  that  of  a  joint  adTct* 
turer,  for  in  that  case  his  expenses  would  have  been  a  dwp 
upon  the  joint-adventure. 

The  question  is,  whether  "  money  obtained  "  means  aggngife 
profits  or  individual  profits  ?    Now  thia  agreement  canaot  li 
read  intelligibly,  unless,  on  the  one  hand,  it  ia  limited  to  it 
dividual  transactions,  or,  on  the  other  hand,  some  period itO' 
jiressed  for  squaring  accounts.     No  such  period  is  eipmwt 
and  indeed  the  defenders  maintain  that  as  long  as  the  pinw 
remained  in  their  employment  his  abare  of  the  profiti  onH 
never  be  ascertained.     From  all  this  I  gather  that  there  amr 
was  any  intention  that  there  should  be  any  such  maSagm- 
count,  but  that  the  parties  meant  that  the  pnraner  ilioakl  k 
entitled  to  his  commission  on  each  transaction  on  wfaieb  dn 
was  profit.     The  contention  of  the  defenders  would  sol  k 
within  the  clause  regarding  remuneration,  but  would  is  afttf 
be  to  make  the  traveller  liable  for  bad  debts.     On  the  emim 
tion  of  the  defenders,  if  after  a  long  course  of  sucoesifilte 
actions  the  business  had  ultimately  turned  out  to  be 
nerative,  owing  perhaps  to  one  bad  debt»  although  the  tmdi 
might  have  secured  a  most  lucrative  connexion  fw  hii 
he  would  be  entitled  to  nothing.     I  am  unable  to  adopttkiMl 
struction. 

The  most  material  point  which  is  put  against  the 
the  view  which  he  seems  to  have  taken  of  his  positi 
letter  of  15th  June  1871.     Read  as  it  sUnds,  this  letteri 
to  an  admission  that  bad  debts  should  be  deducted  to 
extent  from  his  commission.    This  is  unquestionably  S( 
which  is  increased  by  the  letter  of  the  defenders  of 
1871.     But  I  do  not  think  that  the  letters  can  be  pra 
against  the  pursuer   as  to  prevent  him  from  maintaiBiqili 
true  construction  of  the  agreement  itself.     He  mayntlMi 
wished  to  raise  any  dis^mte  about  this  bad  debt  of  Boita^ 
and  been  willing  to  bear  a  jtart  of  the  loss. 

As  to  the  record,  when  the  pursuer  came  into  (Mk' 
certainly  claimed  up  to  the  top  of  his  demand.    Bat  te^j 
nothing  in  the  record  to  limit  him  to  that  particnUr 
On  the  whole  matter,  I  am  of  opinion  that  the  pumur  a 
to  one-third  of  the  profit  on  each  transaction  on  which  asfl 
was  made.     We  have  not  the  materials  for  detemuDiig 
amount  due  to  the  pursuer,  but  I  do  not  think  then  ihodih| 
any  difficidty  in  ascertaining  it. 

Lord  Cowan. — The  question,  which  has  been  chiefly^ 
before  us  was  not  so  f uUy  stated  to  the  Lord  Ordiimy  i 
importance  demanded.     Still  it  had  been  stated,  for  tttfed 
of  his  note  the  Lord  Ordinary  says,  "  En  the  course  of  tki 
bate  it  was  suggested,  on  the  part  of  the  pursuer,  tbft  < 
transaction  of  side  of  tea  made  by  him  should,  in  the  i 
accounts,  and  in  ascertaining  whether  any  commisnoa  i 
not  due  to  him,  be  looked  at  separately  and  inde[ 
His  Lordship*s  answer  is,'*  It  is  sufficient  to  say  that  the  p 
did  not  correspond  or  act  under  the  agreement  upon  asyi 
footing,  and  besides,  that  is    not  the  footing  on  whkkl 
pursuer  libels  or  maintains  his  action,  as  very  plainly  i 
from  his  condescendence.*'    The  last  observation  is  quit^ji 
but  is  not  conclusive  against  the  plea ;  for  it  is  open  to  a^ 
necessary,  to  allow  a  plea  to  be  added. 

As  regards  the  first  view  maintained  by  the  porsner,  ^ 
occupies  almost  the  whole  of  the  note  to  the  interioeot^l 
quite  concur  with  his  Lordship  that  it  cannot  be  sostsiDei  " 
seems  clear  that  **  money  obtained,"  means  money  actoally*" 
pocket  of  his  employers.     The  Lord  Ordinary  rightly  reH**^ 
the  contention  that  the  pursuer  was  entitled  to  have  hii^ 
mission,  whether  any  profit  was  made  by  his  employen*'^ 
on  the  transaction.     Thin  is  a  view  quite  inoonsistent  v^j 
terms  of  the  agreement.     Then  comes  the  question,  ' 
**  money  obtained "  does  not  merely  apply  to  such  ] 
transaction,  and  not  to  the  aggregate  amount  of  a  < 
transactions.     I  cannot  read  the  agreement  in  sodi  seiM'! 
affirm  the  last  of  these  alternatives,  having  refenoee  H' 
true  position  of  the  parties. 

Lloyd  and  Ca  are  wholesale  tea  merchanftiin  ^^^'^'^^m 
wished  to  extend  their  sales  in  Sootlaadt  and  ^■p'^' 
pursner  Laurie,  not  as  a  partner,  noraa  ai 
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traveUer,  to  get  orders.  The  agreement  is  as 
acU  agreemefU^,  There  is  not  a  word  in  this  writing 
he  notion  that  an  account  for  an  indefinite  period 
3pt  of  their  tea  sales,  and  that  this  gentleman  was 
anneration  whatever  unless  the  result  of  the  whole 
showed  an  ultimate  profit.  In  no  case  is  this  the 
broker  or  an  agent  or  a  traveller,  unless  it  is  ex- 
d.  Every  transaction  stands  by  itself.  The  agent 
s  his  commission,  if  there  is  a  profit  on  that  par- 
It  is  clear  that  this  is  the  true  and  proper  sense  of 
t — each  transaction  to  stand  by  itself ;  where  there 
le  pursuer  gets  his  commission ;  and  where  there  is 
gets  no  commission.  This  appears  to  me  the  true 
of  this  writing.  This  is  shown,  in  the  fust  place, 
ment  not  fixing  any  period  at  which  the  account 
I  up  ;  and  indeed  this  consideration  in  itself  is  to  my 
t  conclusive  against  the  defenders*  construction, 
the  pursuer  might  go  on  labouring  for  a  long  period 
tiout  getting  anything,  and  then  that  his  labours 
sacrificed  by  a  bad  debt  occurring,  it  may  be,  to- 
3se  of  his  employment,  is  a  construction  which  we 
lopt  unless  compelled  to  do  so  by  express  words, 
ursuer  had  no  authority  finally  to  effect  sales.  He 
sales,  and  his  employers  were  entitled,  if  they  saw 
io,  after  inquiry,  to  repudiate  theuL  And  further, 
dlowed  to  coUect  a  single  penny  of  money  due  to 
,  with  whom  alone  was  left  the  right  given  to  up- 
A.  All  this  shows  that  he  occupied  the  position 
livelier,  and  not  of  partner,  or  agent,  with  a  del 
nission,  either  of  which  positions,  had  it  been 
might  have  made  the  pursuer  responsible  for  the 
a  sales.  He  is  not  so  as  the  case  stands  ;  and  he 
tied  to  his  commission  according  to  the  true  con- 
the  agreement. 

B  the  letters,  it  is  difficult  to  reconcile  the  terms 
liem  with  the  view  that  the  pursuer  was  not  liable 
1,  except  to  the  extent  of  not  getting  his  commis- 
think  that  the  explanation  which  has  been  given 
y,  and  in  any  view  the  letters  are  not  sufficiently 
ive  a  construction  to  the  agreement  different  from 
OS  truly  import. 

ifHOLME  and  Neayes  concurred. 

wing  interlocutor  was  pronounced : — 

'>ruary  1873. — Alter  the  said  interlocutor:  Find 
entitled  to  a  commission  of  one-third  of  the  profits, 
ch  of  the  sales  effected  by  him,  but  not  on  the  sales 
d  no  profit  to  the  defenders  :  Appoint  the  defenders 
ite  in  process  showing  the  sales  in  question  and  the 
»rofit  realized  on  each :  Quoad  uUra  continue  the 
sserve  the  question  of  expenses,  and  decern.*' 

tor-Oeneral  (Clark,  Q.C.)  Adam,  Balfour;  James 
S.C.  Agmt.—AU.  Guthrie  Smith,  Bhiir;  William 
2J.  AgeM, — ^R.  Clerk,  D.o. 


February  21,  1873. 
vib3t  division. 
iSE  for  Mrs.  Eliza  Ramsat  or  Dyhock  and 
3r8  (Dy mock's  Trustees),  and  Others. 

TruBt  —  Legacy  —  Vesting  — Rendue — A  testator 
is  trustees  to  pay  the  yearly  interest  or  produce  of 
£6000  Bank  of  Scotland  stock  to  his  wife's  niece, 
e  event  of  her  predeceasing  her  husband,  which 
to  pay  the  said  yearly  produce  to  him  during  his 
»n  the  death  of  the  survivor  of  them  he  directed 
\bX  of  said  stock  to  be  paid  or  transferred  to  their 
hildren  who  may  be  then  alive.'*  The  testator 
fcve  directions  for  the  disposal  of  the  residue  of  his 
lere  were  two  sons,  one  of  whom  predeceased  both 
id  the  other  survived  his  mother  and  predeceased 
HM  (1.)  tba*  the  capital  of  said  stock  had  not 
ilie  mia  or  either  of  them,  ao  m  to  be  carried  by 
,—110.  xnc. 


their  testamentary  deeds ;  and  (2.)  that  it  did  not  become 

intestate  succession,  but  went  to  the  residuary  legatees  of  the 

testator. 
The  late  Mr.  Andrew  Storie,  W.S.,  lefl  a  trust-disposition 
and  settlement  dated  19th  November  1856,  and  deed  of 
directions  appended  thereto,  dated  6th  August  1861,  which 
deeds  regulated  bis  succession.  The  latter  contained  the 
following  provisions : — 

"  2.  I  direct  my  said  trustees  to  pay  to  Mrs.  Penelope  Ogle 
or  Swan,  my  niece,  wife  of  James  Swan,  assessor  of  the  shire  of 
Renfrew,  the  interest  of  £12,000,  to  be  invested  by  them  in 
stock  of  the  Banks  of  England  or  Scotland,  or  on  landed  security 
in  Scotland,  and  that  during  her  life,  exclusive  of  the  jus 
marUi  and  power  of  administration  of  her  husband,  and  exclusive 
of  his  creditors,  and  after  her  death  to  pay  the  same  to  her  said 
husband,  if  he  survive  her,  during  his  life,  and  after  his  death 
to  pay  the  capital  sum  to  their  children,  in  such  shares  as  they, 
or  falling  their  doing  so,  the  survivor  of  them,  shall  direct  in 
writing,  or  failing  thereof,  to  the  said  children  equally. 

<*  3.  I  direct  the  free  yearly  produce  of  my  Bank  of  England 
stock  to  be  paid  to  Mr.  Alexander  Hill  Gray,  minister  of  Trinity 
Gask,  during  all  the  days  of  his  life,  and  that  the  capital  of  said 
stock  shall,  after  his  death,  be  transferred  or  paid  to  the  heirs 
of  his  body,  or  to  his  disponees,  in  such  manner  as  he 
shall  appoint  by  writing,  and  failing  thereof,  the  same  shall 
form  part  of  the  residue  of  my  estate,  and  be  disposed  of 
accordingly. 

'*  4.  I  direct  the  said  trustees  to  pay  to  Elizabeth  Gray  or 
Dymock,  wife  of  Robert  Dymock,  Esq.,  Procurator-fiscal  of  the 
city  of  Edinburgh,  exclusive  of  her  husband's  jus  mariti  and 
power  of  administration,  the  yearly  interest  or  produce  of  the 
sum  of  £6000  of  my  capital  stock  of  the  Bank  of  Scotland,  and 
in  the  event  of  her  predeceasing  her  husband,  to  pay  the  said 
yearly  produce  to  him  during  his  life,  and  on  the  death  of  the 
survivor  of  them,  I  direct  the  capital  of  said  stock  to  be  paid  or 
transferred  to  their  child  or  children  who  may  be  then  alive,  in 
such  shares,  if  more  than  one,  .as  the  parents  may  have  ap- 
pointed, jointly  during  their  life,  and  failing  such  appointment 
by  them  jointly,  as  the  survivor  of  them  shall  appoint,  which 
also  failing,  among  the  said  children  equally. 

"10.  And  I  hereby  direct  the  residue  of  my  estate  to  be 
divided  into  four  equal  parts,  two  whereof  are  to  be  paid  to  the 
said  Mrs.  Penelope  Ogle  or  Swan,  under  the  restrictions  afore> 
said — one-fourth  to  the  said  Alexander  Hill  Gray,  and  the 
other  fourth  to  the  said  Elizabeth  Gray  or  Dymock,  and  their 
respective  heirs." 

The  questions  in  this  Special  Case  arose  out  of  the  fourth 
head  of  this  deed  of  directions. 

Mr.  Storie  died  in  1862,  and  was  survived  by  Mrs. 
Elizabeth  Gray  or  Dymock  and  her  husband,  Robert 
Lockhart  Dymock,  and  by  their  two  sons,  Robert  Lock- 
hart  Dymock,  junior,  and  John  Gray  Dymock,  a  third 
child  having  predeceased  Mr.  Storie. 

Mrs.  Elizabeth  Gray  or  Dymock,  who  was  a  niece  of 
Mr.  Storie's  wife,  died  on  21st  April  1867,  leaving  a 
disposition  and  deed  of  settlement,  dated  2d  June  ]  862, 
whereby  she  gave,  granted,  assigned,  and  disponed  to 
and  in  favour  of  the  said  Kobert  Lockhart  Dymock, 
in  liferent  for  his  liferent  use  allenarly,  and  to  and 
in  favour  of  her  sons,  the  said  Robert  Lockhart  Dymock, 
junior,  and  John  Gray  Dymock,  equally  between  them, 
share  and  share  alike,  and  the  survivor  of  them,  in  fee, 
all  and  sundry  lands  and  heritable  estate  of  whatever 
kind,  as  also  her  whole  moveable  and  personal  estate  of 
whatever  kind,  which  should  belong  to  her  at  the  time  of 
her  death  ;  and  she  appointed  her  husband  her  sole  exe- 
cutor. 

Robert  Lockhart  Djmock  died  on  16th  April  1872, 
leaving  a  trust-disposition  dated  22d  November  1870,  and 
relative  deed  of  directions  dated  Idth  November  1871, 
whereby  be  conveyed  to  Mrs.  Eliza  Ramsay  or  Dymock, 
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his  second  wife,  and  James  Ritchie  Dymock,  as  trustees 
for  the  purposes  mentioned  in  said  trust-disposition  and 
deed  of  directions,  his  whole  estate,  heritable  and  moveable. 

Robert  Lockhart  Dymock,  junior,  died  on  19th  June 
1863,  leaving  a  settlement  dated  30th  May  1862,  whereby, 
with  the  special  advice  and  consent  of  the  said  Robert 
Lockhart  Dymock,  his  father,  as  his  curator,  he  gave, 
granted,  assigned,  and  disponed,  to  and  in  favour  of  the 
said  John  Gray  Dymock,  bis  brother,  and  the  heirs  of  his 
body,  whom  failing,  to  and  in  favour  of  the  said  Robert 
Lockhart  Dymock,  his  father,  and  Elizabeth  dray  or 
Dymock,  his  mother,  in  conjunct  fee  and  liferent,  and  to 
the  longest  liver  of  them  in  fee,  all  and  sundry  his  whole 
means  and  estate,  heritable  and  moveable,  then  belonging, 
or  which  might  belong  to  him  at  the  time  of  his  death, 
and  including  all  sum  or  sums  of  money,  bank  stock,  or 
other  legacy  or  bequest  which  he  might  be  entitled  to 
under  and  in  virtue  of  the  said  trust-disposition  and  settle- 
ment executed  by  the  said  Andrew  Storie,  and  relative 
directions  to  his  trustees,  and  appointed  the  said  Robert 
Lockhart  Dymock,  whom  failing,  the  said  Elizabeth  Gray 
or  Dymock,  to  be  his  sole  executor. 

John  Gray  Dymock  died  on  18th  January  1869,  leaving 
a  settlement  dated  30th  May  1862,  in  the  same  terms 
mutatis  mutandis  as  that  of  his  brother  above  mentioned. 

In  these  circumstances  a  competition  arose  for  the  fee 
of  the  said  sum  of  £6000  of  the  capital  stock  of  the  Bank 
of  Scotland  between,  Jirst,  The  trustees  of  Robert 
Lockhart  Dymock,  the  first  parties  to  this  case,  claiming 
that  it  had  vested  in  his  sons,  and  been  conveyed  to  him 
by  their  and  his  wife's  trust-deeds  and  settlements; 
second,  Mrs.  Penelope  .Ogle  or  Swan,  the  second  party 
to  this  case,  being  niece  of  Mr.  Storie,  the  testator,  and, 
as  such,  his  heir  in  mohiUhus,  contending  that  it  had  not 
vested  in  the  sons  of  Mr.  and  Mrs.  Dymock,  and  on 
their  deaths  became  intestate  succession  of  Mr.  Storie ; 
tlurd,  Mrs.  Anne  Crombie  or  Gray,  relict  of  the  deceased 
Rev.  Alexander  Hill  Gray,  and  others,  the  third  parties 
to  this  case,  contending  that  it  had  not  vested  in  the  sons 
of  Mr.  and  Mrs.  Dymock,  and  did  not  become  intestate 
succession,  but  fell  to  the  whole  parties  to  this  case  as  the 
residuary  legatees  and  representatives  of  residuary  legatees 
under  ^Ir.  Storie's  trust-deed  and  settlement  and  deed  of 
directions. 

The  questions  of  law  for  the  opinion  and  judgment  of 
the  Court  were — 

"  1.  Whether  the  said  sum  of  £6000  of  the  capital  stock  of 
the  Bank  of  Scotland,  the  interest  or  produce  of  which  was 
directed  to  be  paid  to  Mrs.  Dymock  and  her  husband  in  liferent, 
and  on  the  death  of  the  survivor  of  them,  the  capital  of  which 
was  directed  to  be  paid  or  transferred  to  their  child  or  children 
who  might  be  then  alive,  vested  in  the  said  Robert  Lockhart 
Dymock,  junr.,  and  John  Gray  Dymock,  or  either  of  them,  and 
was  payable  to  the  first  parties  as  in  their  or  his  right?  or 
whether  the  said  bequest  of  the  capital  of  said  stock  lapsed  ? 

'*  2.  In  the  event  of  the  Court  hieing  of  opinion  that  the  said 
bequest  of  the  capital  of  said  stock  lapsed,  whether  the  said 
sum  of  bank  stock  was  payable  to  Mrs.  Penelope  Ogle  or  Swan 
as  the  heir  in  mobUibus  of  Mr.  Storie,  or  the  same  formed  part 
of  the  residue  of  Mr.  Storie's  trust-estate,  and  was  payable  to 
the  whole  parties  hereto  as  residuary  legatees,  or  in  right  of 
residuary  legatees  of  Mr.  Storie  V* 

Authorities  : — Foreman  v.  Harrison,  5  Vesey,  206 ;  Mait- 
land's  Trustees  v.  M'Dermaid,  15th  March  1861,  ante,  vol. 
xxxiii.  p.  372  ;  Foulis  r.  Foulis,  3d  Feb.  1857,  ante,  voL  xxix. 
p.  166. 

At  advising — 

Lord  President. — ^We  have  before  ns  in  this  case  two  deeds 
— a  trust-deed  and  a  deed  of  directions;    bat  the  qnestioDS 
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which  we  have  to  decide  arise  entirely  out  of  the  dad 
directions. 

In  regard  to  the  first  qnestion  submitted  to  aa»  the  pmiii 
with  which  we  have  to  deal  is  the  settlement  of  £6000  91 
the  Dymock  family.  Mr.  Storie,  the  testator,  had  no  cUfai 
of  his  own,  and  his  nearest  relations  were  nieces  and  o^ksi 
Mrs.  Swan  was  a  niece  of  his  own,  aaad  Mrs.  Dymock,  wki 
Robert  Dymock,  Procurator-Fiscal  in  Edinbatgh,  was  a  iM 
his  wife.  Mr.  and  Mrs.  Dymock  had  three  childro^  bita 
predeceased  Mr.  Storie,  and  died  before  the  deed  of  tettlMri 
was  executed.  Thus  at  the  date  of  the  deed  then  vm  «|f 
two  children  of  the  Djrmocks  alive,  vis.,  Bobert  LodduK^ii 
was  bom  in  1842,  and  John  Gray,  who  was  bom  in  IHL  lb, 
deed  was  executed  in  1862,  and  both  these  yos^  f 
were  then  alive,  but  they  died  soon  afterwards— ooe^  J 
Lockhart,  predeceased  both  parents,  and  the  other,  JobG 
survived  his  mother,  but  predeceased  his  father.  So  (* 
question  to  be  decided  is,  whether  the  fee  of  the  £6000  i 
on  the  Djrmock  family  vested  in  these  young  umb  ' 
death  of  the  testator,  or  whether,  by  their  predeemn$i 
parents,  it  lapsed  and  went  to  the  next  of  kin  ?  The  <* 
the  deed  of  directions  directs  the  trustees  to  pay  to  * 
Gray  or  Dymock,  wife  of  Bobert  Dymock,  Esq.,  " 
Fiscal  of  the  city  of  Edinburgh,  exclusive  of  her  hubalii^ 
mariti  and  power  of  administration,  the  yearly 
produce  of  l^e  sum  of  £6000  of  my  capital  stock  of  t 
of  Scotland,  and  in  the  event  of  her  predeceasing  het  1 
to  pay  the  said  yearly  produce  to  him  during  his  hfa* 
if  the  clause  had  stopped  here  the  fee  would  haveootudlfh 
undisposed  of.  But  the  clause  goes  on  to  make  a  gift  ill 
of  the  children.  '*  And  on  the  death  of  the  snrvif«fl" 
I  direct  the  capital  of  said  stock  to  be  paid  or  1 
their  child  or  children  who  may  be  then  alive,  in  1 
more  than  one,  as  the  parents  may  have  appoiiitel  j 
during  their  life,  and  failing  such  appointment  by  1' 
as  the  survivor  of  them  shall  appoint,  which  also  balm^n 
the  said  children  equally."  Now  it  seems  to  me  thil  I" 
direction  to  pay  the  capital  of  the  stock  to  the  child  or  d 
who  are  alive  at  the  death  of  the  longest  liver  of  tin  ] 
It  means  that  the  person  or  persons  then  alive  are  to  t 
nobody  else.  The  gift  is  to  the  persons  or  peiion  abi  i 
certain  event,  and  therefore  it  is  impossible  to  lay  tU  f 
was  any  vesting  before  that  event  happened. 

Some  other  provisions  of  the  deed  were  referred  to  it 
ment,  but  I  think  that  they  all  bear  as  strongly  on  thai 
as  on  the  other.   Take,  for  example,  the  pro  vision  to  Uiafl 
The  direction  to   Mr.   Storie's  trustees  is    "to  pay 
Penelope  Ogle  or  Swan,  my  niece,  wife  of  James  Swuw  * 
of  the  shire  of  Benfrew,  the  interest  of  £12,000,  to  be  i 
by  them  in  stock  of  the  Banks  of  England  or 
landed  security  in  Scotland,  and  that  daring  her  life,  c 
of  the  ju8  mariti  and  power  of  administnition  of  her  I 
and  exclusive  of  his  creditors,  and  after  Her  death  to  1 
same  to  her  said  husband,  if  he  survive  her,  daring  hiink| 
after  his  death  to  pay  the  capital  sum  to  their 
such  shares  as  they,  or  failing  their  doing  so,  the  1 
them,  shall  direct  in  writing,  or  failing   thereof  to  1 
children  equally."      Now,  in  reference  to  this  daaiii^ 
argued  that  it  was  the  intention  of  the  testator  to  i 
same  kind  of  provision  for  the  Dymocks  as  is  here  1 
Swans ;  but,  unfortunately  for  the  contention,  the  < 
the  clauses  stands  in  dear  contrast  to  each  other.    S<h  i 
light  is  thrown  upon  the  matter  by  the  other  dasHi  1 
deed,  I  think  that  we  must  just  take  the  dear  : 
words  of  the  clause  itself  as  it  stands.     Taking  the  ( 
this  way,  it  is  plain  that  nothing  Tested  in  any  child  1 
before  the  last  survivor  of  the  parents.     I 
opinion  that  the  first  question  must  be  answered  1 
first  parties. 

The  second  question  is,  whether,  supposing  tiw  1 
have  lapsed,  the  residuary  legatees  take?  orwheths^ 
intestacy  as  regards  this  fund  ?     Kow  in  the  deed  C 
proper  residuary  bequest^  for  the  testator  directs  the  1 
his  estate  to  be  divided  into  four  equal  partly  two  wh 
to  be  paid  to  Mrs.  Swan,  one  to  Mr.  Giay,  1 
Dymock.    The  presumption  is  always  i 
there  is  nothing  here  to  preyent  the 
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ilqg  which  would  Q^herw^sG  hare  gone  to  the  heir 

K 

ler  Judges  concurred, 
terloculor  was  pronounccMl: — 
nd  declare  that  the  fee  of  the  £6000  settled  hy  the 
i  of  the  deed  of  directiona  left  by  the  testator,  the 
rw  Stone,  W.S„  did  not  vest  in  Robert  Lockbart 
IDT.,  and  John  Gray  Byiuoek,  or  eitber  of  them,  but 
I  thereof  lapsed^  and  the  fund  became  a  part  of  the 
the  testator's  estate,  and  ia  payable  to  the  whole 
ito  aa  residuary  legatees  and  rcpreseotatlTes  of  rcaU 
«es  of  the  testator,  and  decern  :  Ft  ad  the  first  parties 
parties  liable,  tach  to  the  extent  of  one-halt  to  the 
a  in  tbe  expensea  incnrred  by  the  aaid  third  parties," 

for  First  Fariy,  Watson  ;  J,  and  A.  Hastie,  S.8.C. 
^omiml  for  Second  Pariyt  Millar,  Q,C.,  tancaater ; 
md  Kermack,  W,3.  Agents.— Counsel  for  Third  Party ^ 
i ;   Leburn^  Hendei^on,  and  Wilaon,  S.S.C.  Agents* 


February  21,  1873. 
first  dittmoic. 
Blacr  and  Others,  Complaintrs^  v:  Tes  Epin- 
Btreet  Tramways  Company,  Respondents. 

and  34  FiV.,  cap.  78  {General  Tramwarfs  Act  1S70) 

14  and  35  VkL,  cap.  89  {Edia burgh  Tramways  Ad, 
Agreemmi  —  Parliamentary  Plan — Construction — A 
ecxDupany  obtained  a  special  Act  of  Parliament  with 
parliamentary  plan  and  letterpress,  bat  the  distanee 
the  rails  and  the  faotj>ath  at  a  part  of  the  lioe  was 
ftd  with  a  provision  in  the  first  part  of  the  '^  Gene- 
LW^  Actj"  which  relates  to  provisional  ordtra  for 
vuetion  of  tram  way  £k  An  agreement,  which  stipu- 
I  the  whole  provisions  of  the  general  Act  shouM 
the  s^>ecLal  Act  "  is  fully  in  every  respect  as  if  the 

15  a  provisional  or^ler  obtained  under  '*  that  Act, 
i  "oon firmed  and  made  part  of"  the  special  Act. 
i;  Lord  President),  that  the  provision  in  the  general 
lode  the  eoactraent  in  the  special  Act,  and  that  the 
oonld  not  lay  that  part  of  the  line  of  tramways  in 
er  authorized  by  their  Special  Aot» 

leral  Tramways  Act/'  1870,  33  and  34  Vict. 

[jvidea  in  part  I.  (provisbnal  orders  autborizing 
ction  of  tram  ways),  section  9 — 
nun  way  in  a  town  which  is  hereby  authorized  by 
»rder,  shall  be  constructed  and  maintaiDed  as  nearly 
I  the  middle  of  the  road  ;  and  no  tramway  shall  be 
>y  any  provisional  order  to  be  so  laid,  that  for  a 
to  feet  or  upwards,  a  leas  space  than  9  feet  and  6 
interveoe  between  the  outside  of  the  footpath  on 
f  the  read  and  the  nearest  rail  of  the  tramway,  if 
the  owners  or  ooe-thinl  of  the  occupiers  of  the 
a,  or  warehouftes,  abutting  x^i>on  the  part  of  the  road 
leas  space  shaU  intervene  as  aforesaid,  shall  in  the 
aonner,  and  at  the  preacribed  time,  e^cpress  their 
any  tramway  being  so  laid,^' 

tbe  Edinburgh  Tram  ways  Company  obtained 
ct  of  Farltament  for  the  construction  of  tram- 
inburghj  which  provided  id  section  2  that  part 
iction  of  tramwaysj  and»part  III.  (^neral  pro- 
Lhe  "  General  Act  ^*  and  certain  other  Statutes 
led 

rrated  with,  and  form  part  of  this  Act,  save  where 
expressly  varied  or  excepted  by  this  Act/* 

i  of  this  special  Act  was  as  follows  : — 
to  the  provisions  of  this  Act  and  the  Acts  and 
I  irtcorporated  herewith,  the  Company  may  make, 
rOf  and  maintain,  the  tramways  hereinafter  described 
Rnd  aooording  to  the  levels  shown  on  the  deposited 
E^na^  and  in  all  reapecta  in  accordant  with  those 


plana  and  sections  the  ti^mways  hereinafter  deaoribed,  with  aU 
proper  rails,  plates,  works,  and  conveQienoea  connected  there ^ 
with,  and  may  enter  upon,  take,  and  nse,  such  of  the  lands 
delineated  on  tbe  said  plans,  and  deacrihed  in  the  deposited  book 
of  reference  to  those  plans  respectively  as  may  be  required  for 
that  purpoae,"  etc. 

Among  tbe  tramways  which  they  were  thus  empowered 
U}  lay  down  and  maintain  were — 

**  Edinburgh  General  Post  Office  to  Newington  (6  and  6  a)* 
A  Tramway  No.  6  and  a  Tramway  No.  6a  (being  respectively 
one  mile,  live  furlongs,  and  eight  aod  o-half  chains  in  length), 
commencing  reaptictively  opposite  the  north- west  coroer  of  North 
Bridge  Street  at  its  junction  with  Princes  Street  (Tramway  No. 
6  there  forming  a  janctioo  with  Tramway  No»  1,  and  Tramway 
No.  6  a  there  forming  a  junction  with  Tramway  No.  1a),  paaaiog 
theuce  respectively  by  a  curved  line  into  and  along  North  Bridge 
Street,  thence  along  the  roadway  of  the  North  Bridge,  Bouth 
Bridge  Street,  NicoUon  Street,  etc"  .  .  »  '*  The  centre  line  of 
tramway  No,  6  will  be  throughont  at  the  distance  of  4  feet  6 
inehes  from,  and  on  the  leit  hand  aide  proceeding  frooi  the 
commeocoment  to  the  termination  of  the  tramways  of  the 
imaginary  centre  line  of  each  of  the  streeta  and  ro*da  through 
which  it  is  intended  to  pass,  excepting  that  from  a  point  one 
chain  uorth  of  the  north  end  of  the  bridge,  along  the  street  or 
road  called  the  North  Bridge,  over  the  North  British  Railway, 
the  centre  line  of  the  tramway  will  greatly  diverge  from  the  said 
imaginary  centre  line,  until  at  the  aouth  end  of  the  said  bridge 
it  attains  a  distance  of  S  feet  0  inches  from  and  on  the  left-hand 
aide  (prooeeding  as  aforesaid)  of  the  imaginary  centre  line  of  the 
roadway  of  the  bridge,  and  thence  to  the  south  end  of  the  said 
bridge  at  a  point  immediately  over  the  south  of  Low  Market 
Street^  it  will  continue  at  the  last-mentioned  distance  from  and 
on  the  left-hand  side  (proccodiag  as  aforesaid)  from  the  imaginary 
centre  line  of  the  said  roadway,  and  then  will  again  gradually 
approach  and  nntd  in  the  length  of  one  chain,  which  is  a  distance 
of  4  feet  6  inches,  from  and  on  the  left-hand  aide  of  the  ima- 
ginary centre  line  of  the  street/' 

A  corresponding  description  was  given  of  the  other,  or 
return  line  called  Tramway  Ko.  6a, 

Section  8  provides — 

''Where  in  any  road  in  which  a  double  line  of  tramway  ig 
laid  there  shall  be  less  width  between  the  outside  of  the  foot' 
path  on  either  aide  of  the  raotl  and  the  nearest  rail  of  the  ttum- 
way  than  9  feet  6  inches,  the  Company  shall,  and  they  are 
hereby  required  to  construct  a  passing  plaee  or  placea  connect- 
ing the  one  tramway  with  the  other,  and  by  means  of  sueb 
passing  place  or  places,  the  traffic  shall,  when  naceaaary,  ba 
diverted  from  the  one  tramway  to  the  other/' 

Section  44  is  in  tbe  following  terms  : — 

"The  agreemeots  which  arc  reapccfcively  set  forth  in  three 
schedules  to  this  Act,  are  hereby  resjxjctively  confirmed  and 
made  part  of  this  Aot^  and  the  same  shall  be  carried  into  elTect 
accordingly  J^ 

And  by  section  47  it  is  enacted— 

"  Nothing  herein  contained  shall  be  deemed  or  construed  to 
exempt  the  tramways  from  the  provisions  of  any  Geneml  Act 
rebting  to  tramways  now  in  force,  or  which  may  hereafter  pass 
during  this  or  any  future  session  of  Parliament/' 

The  agreements  referred  to  in  section  44  above  quoted 
were  three  agreements  entered  into  between  the  Local 
Authority  of  the  City  of  Edinburgh,  the  Road  Trustees  of 
the  City,  and  tbe  Local  Authority  of  Leitb,  each  of  tba 
£rst  part,  and  the  promoters  of  the  Tramway  Company's 
Bill  (in  whose  place  tbe  Company  now  came),  of  tbe  second 
part,  in  each  agreement  Each  agreement  contalndd  as  xta 
first  article — 

"The  parties  hereto  of  the  first  partj  as  the  local  authority 
foresaid,  shall  have  the  whole  rights,  powers,  and  privilcgea 
which  the  'Tramways  Act,  1870/ or  any  other  general  Act 
relating  to  tramways  now  in  force,  or  which  may  hereafter  past 
during  this  or  any  future  Session  of  Parliament^  confer,  or  may 
hereafter  confer  upon  the  local  authority  of  any  district^  and  tha 
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whole  provisions  of  the  said  Acts  shall  apply  to  the  Act  of 
Parliament,  which  the  said  second  party  is  now  promoting,  or 
to  any  act  of  Parliament  which  ^ey  or  the  Company  may 
hereafter  obtain,  as  fully  in  every  respect  as  if  the  same 
were  a  Provisional  Order  obtained  under  the  *  Tramways  Act, 
1870.'" 

In  the  second  article  of  the  agreement  with  the  local 
authority  of  the  city  of  Edinburgh  it  was  provided — 

"  The  second  party  bind  and  oblige  themselves  and  the  said- 
Company  to  proceed  immediately  after  the  said  bill  shall 
become  law,  to  lay  down,  construct,  and  work  the  tramways 
described  in  the  said  bill,  and  shown  on  the  parliamentary  plans, 
from  Haymarket  to  Leith,  and  from  the  Edinburgh  General 
Post  Office  to  Newington/'  eta 

The  Tramway  Company,  under  the  powers  conferred 
npon  them  in  their  special  Act,  were  abont  to  lay  down 
that  part  of  the  line  of  tramways,  Nos.  6  and  6a,  which 
was  to  pass  along  that  portion  of  North  Bridge  Street 
which  extends  south  from  the  open  arches  of  the  North 
Bridge  to  the  High  Street,  when,  in  April  1872,  Messrs. 
A.  and  C.  Black  and  others,  more  than  one-third  of  the 
occnpiers  of  houses,  shops,  and  warehouses  in  that  portion 
of  the  street,  presented  a  note  of  suspension  and  interdict 
against  them,  praying — 

"  May  it  therefore  please  your  Lordships  to  interdict,  prohibit, 
and  discharge  the  respondents,  and  all  others  acting  under  their 
instructions  or  authority,  from  making  or  constructing  any 
tramway  in  or  along  the  portion  of  North  Bridge  Street,  Edin- 
burgh, which  extends  from  the  south-end  of  the  North  Bridge 
to  the  High  Street  of  Edinburgh,  and  from  entering  upon,  or 
opening  or  breaking  up  the  said  portion  of  the  said  street,  or  any 
part  thereof,  for  tiie  purpose  of  making  or  constructing  any 
tramway  thereon ;  or  at  least  from  making  a  double  Une  of 
tramway  in  or  along  the  said  portion  of  the  said  street,  or  any 
tramway  along  the  same,  which  shall  be  laid  so  that  for  a  distance 
of  30  feet  or  upwards,  a  less  space  than  9  feet  and  6  inches 
shall  intervene  between  the  curb  stone,  or  outside  of  the  foot- 
path or  pavement  on  either  side  of  the  street,  and  the  nearest 
rail  of  the  tramway  thereto,  and  from  entering  upon  or  opening 
or  breaking  up  the  said  portion  of  the  said  street  or  any  part 
thereof,  for  the  purpose  of  making  or  constructing  along  the 
same  any  double  line  of  tramway,  or  other  tramway  to  be  laid 
down  as  aforesaid ;  and  to  decern  and  ordain  the  respondents 
to  remove  any  tramway  laid  as  aforesaid,  and  to  restore  the 
carriageway  to  its  former  condition,  in  case  the  respondents 
■hall  have  begun  or  completed  their  threatened  operations  before 
this  note  is  advised ;  and  in  the  meantime,  to  grant  interim 
interdict." 

In  the  statement  of  facts  annexed  to  the  note  they 
averred  (1.)  that  the  Tramway  Company  had  no  power  to 
lay  their  lines  on  this  portion  of  North  Bridge  Street,  as 
it  was  not  enumerated  in  their  special  Act — (see  enume- 
ration given  above.)  They  ali^  stated  (2.)  that  the 
distance  between  the  curbstone  on  the  west  side  and  the 
curbstone  on  the  east  side  of  the  North  Bridge  Street, 
measured  only  from  31  feet  10  inches  at  the  top  to  32 
feet  6  inches  at  the  bottom  of  the  street ;  and  if  a  double 
line  of  rails  were  laid  down  in  that  street,  with  the  usual 
distance  between  the  two  inner  rails,  the  space  intervening 
between  the  outside  of  the  footpath  on  either  side  of  the 
road  and  the  nearest  rail  of  the  tramway,  would  be  less 
than  9  feet  and  6  inches,  which  was  prohibited  by  the  9th 
section  of  the  "  General  Tramways  Act "  (above  quoted),  if 
one-third  of  the  occupiers  objected.  They  also  made 
averments  (3.)  that  the  want  of  a  free  space  of  9  feet  6 
inches  extent  between  the  pavement  and  the  tramway 
would  be  attended  with  great  inconvenience  and  damage 
to  the  complainers  and  other  occupiers  of  premises  in  North 
Bridge  Street,  as,  in  addition  to  the  large  and  increasing 
traffic  between  Edinburgh  and  the  south,  heavy  goods  were 
frequently,  during  every  day,  taken  from  and  brought  to 


shops  and  warehouses  in  North  Bridge  Street; 
carts  conveying  these  goods,  as  well  as  the  ca 
customers,  were  frequently  standing  at  the  dooi 
shops,  and  for  these  purposes  a  free  space  o 
inches  is  required. 

The  Tramway  Company  in  their  answers 
regarded  the  complainers'  averment,  (1.)  that 
"  North  Bridge  "  and  "North  Bridge  Street " 
indiscriminately,  and  the  former  expression  was  i 
to  refer  to  and  include  the  street  extending  fro 
Street  on  the  north  to  the  South  Bridge  or  Sw 
Street  on  the  south,  and  thus  referred  to  and  iim 
portions  of  street  at  the  north  end  of  the  Nwt 
and  also  at  the  south  end  of  that  bridge,  and  exl 
the  High  Street,  as  well  as  the  bridge  itself 

They  also  denied,  in  answer  to  averment 
section  9  of  the  Ghsneral  Act  founded  on  tdkd 
as  that  portion  of  the  Oeneral  Act  was  not  ino 
in  their  special  Act.  They  denied  the  inooo 
alleged  (3.),  and  referred  to  section  8  of  their  Sp 
(see  above),  whereby  provision  was  made  forso^ 
this.  They  also  stoted  that  the  lines  of  tram 
complained  of  were  laid  down  clearly  in  thd 
mentary  plan,  and  had  been  approved  of  by  FariL 
that  they  could  not  alter  them,  even  were  they  de 
do  so. 

Pleaded  for  the  complainers— 

1.  The  respondents  had  no  power,  under  their  Aeh 
and  maintain  any  tramway  along  the  portion  of  K« 
Street,  extending  from  the  south  end  of  the  Nortii  Bb 
High  Street  of  Edinburgh.  2.  Under  their  Act  of  I 
and  the  provisions  of  the  pnblic  Act  incorporated 
the  respondents  were  restrained  from  making  and  ■ 
the  tramway  or  tramways,  to  be  constructed  on  tiiea 
of  street,  so  or  in  such  manner  that,  for  a  distance  of 
upwards,  a  less  space  than  9  feet  6  inches  shooU 
between  the  outside  of  the  footpath  and  the  neaiest 
tramways.  3.  The  complainers,  constituting  mere 
third  of  the  occnpiers  of  houses  and  other  premisei 
Bridge  Street,  were,  in  virtue  of  the  Statutes  and 
founded  on,  entitled  to  interdict  and  restoration  of  p 
craved. 

Pleaded  for  the  respondents — 

1.  The  complainers'  statements  were  not  relevant* 
in  law  to  support  or  warrant  the  application.  2.  The  i 
being  empowered  by  special  Act  of  Parliament  to  la 
maintain  a  double  line  of  tramway,  as  shown  in  the  pi 
to  in  the  Act,  along  the  portion  of  the  street  in  qo 
the  lines  which  &e  respondents  proposed  to  lay 
which  they  were  in  the  course  of  laying  down,  beii 
conformity  therewith,  the  complainers  were  not 
interfere  with  the  operations,  and  the  note  should 

3.  The  sections  of  the  Tramways  Act  1870,  foundec 
complainers,  being  inappUcable,  the  note  riiould  bi 

4.  The  complainers  were  not  parties  to  the  agreem 
on  by  them,  and  had  no  right  or  title  to  found  on 
sions  thereof ;  said  provisions,  moreover,  were  ias] 
the  present  case.  5.  The  respondents  having  proved 
with  all  the  standing  orders  to  the  satiafaction  of 
the  complainers  were  not  entitled  to  insist  in  i 
application.  6.  Generally,  in  the  circumstsoec 
spondents  are  entitied  to  have  the  note  dismiiwl 
penses. 

The  Lord  Ordinary  on  the  Bills  (Gifford) 
April  1872,  pronounced  the  following  interloco 

"  Passes  the  note  of  suspension  and  interdict  wrAo 
further,  and  in  the  meantime,  interdicts,  prohibit 
charges  the  respondents,  and  all  otbera  aotiag  ^ 
making  or  constructing  on  or  along  the  pottaoa  of 
Bridge  Street,  Edinburgh,  referred  to  in  the  pnjfw  < 
of  suspension,  any  of  the  Une  or  linea  of  Hw  tBumm 
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ooDstnxcted  by  the  respondents  on  the  said  portion 
»  or  in  such  manner  that  for  a  distance  of  thirty  feet 
,  a  less  space  than  9  feet  and  6  inches  shall  inter- 
en  the  outside  of  the  footpath  on  either  side  of  the 
!et  and  the  nearest  line  of  the  tramway  s  Quoeui  tiUra 
Hmy  refuses  the  interdict  craved." 
t  minute  the  complaiuers  consented  to  this 
•eing  recalled,  and  this  was  done  on  8th  May 

3rd  was  closed  and  parties  ordered  to  debate  on 
and,  on  24th  July  1872,  the  Lord  Ordinary 
ronounced  the  following  interlocutor : — 
ihat,  according  to  the  sound  construction  of  the 
3rporating  the  respondents,  being  '  The  Edinburgh 
\.ct,  1871/  and  the  Statutes  and  agreements  incor- 
the  said  Act,  the  respondents  had,  and  have,  no 
down  or  construct  their  tramway  upon  that  portion 
Iridge  Street^  extending  from  the  High  Street  of 
yo  the  open  part  of  said  North  Bridge,  so  that  for  a 
bhirty  feet  or  upwards  a  less  space  than  9  feet  and 
dl  intervene  between  the  outside  of  the  footpath 
le  of  the  road  and  the  nearest  rail  of  the  tramway ; 
respect  that  one-third  of  the  owners  or  one-third  of 
s  of  the  houses,  shops,  or  warehouses  abutting  upo4 
ihe  road  where  such  less  space  shall  intervene  as 
Ave  timeously  objected  thereto :  Finds  that  if, 
portion  of  North  Bridge  Street  above  mentioned, 
ents'  tramways  are  so  constructed  that,  for  a  dis- 
feet  or  upwards,  a  less  space  th^  9  feet  and  6 
Irenes  between  the  outside  of  the  footpath  and  the 
of  the  tramway,  the  suspenders  are  entitled  to  have 
ted  and  removed ;  and  with  these  findings,  appoints 
be  enrolled,  reserving  in  the  nieantime  lUl  questions 

•When  this  case  was  a.rgued  before  the  present 
Hy  in  the  Bill-Chamber  iA  April  last,  on  the  ques- 
im  interdict,  the  only  documents  produced  to  the 
ly,  besides  the  Statutes  founded  on,  were  a  copy 
om  the  parliamentary  plan,  Na  17  of  process,  and 
16  parliamentary  notice  that  the  Act  was  apj)lied 
r  notice  being  No.  19  of  process, 
y  of  the  parliamentary  notice  of  the  intention  to 
i  bill  was  founded  on  by  the  respondents,  but  the 
ry  was  of  opinion  that  it  formed  no  part  of  the 
I  could  not  be  referred  to  as  explaining  or  con- 
words  of  the  Act. 

itely  before  the  closing  of  the  record,  there  was 
M>py  of  the  complete  parliamentary  plans,  prefixed 
nd  numbered  as  a  sheet  of  which,  is  a  ^eet  of 
x)ntaining  a  description  of  the  position  of  the  centre 
tramway.  This  was  seen  by  the  Lord  Ordinary 
time  at  the  debate  on  the  closed  record,  and  it 
I  yery  important  part  of  the  respondents'  case,  and 
me  extent  the  considerations  which,  in  the  Bill- 
duced  the  Lord  Ordinary  to  grant  interim  inter- 

»8e  now  presents  itself  to  the  Lord  Ordinary,  he 
attended  with  very  great  difiBculty.  Indeed,  the 
y  one  of  contradiction  or  incompatibiHty  between 
ts  of  the  respondents'  Statute,  and  the  question  is, 
•n  shall  be  construed  as  overruling  or  controlling 

This  is  always  a  nice  and  difficult  question,  but 
ities  of  the  present  case  are  such  as  greatly  to 
delicacy  of  reaching  the  true  construction  of  the 
whole. 

noh  consideration,  aided  by  the  very  able  argument 
be  was  favoured  on  both  sides,  the  Lord  Ordinary, 
1  much  hesitation,  adheres  substantially  to  the 
he  expressed  in  his  note  in  the  Bill-Chamber,  of 
pril  IjuBt.  Although  much  shaken  in  his  opinion 
daction  of  the  parliamentary  plan  and  relative 
ie  has  not  been  displaced,  and  he  has  not  been  able 

the  opposite  condosion  from  that  at  which  he 
le  BOl-Chamber.  The  Lord  Ordinary  respectfully 
note  of  IStii  April  last,  and  without  repeating  the 
ba  expnmcdf  hie  will  merely  indicate  tiie  reasons 


which  have  led  him,  notwithstanding  the  parliamentary  plans 
and  letterpress,  to  adhere  to  the  results  then  arrived  at. 

"1.  Beyond  all  doubt,  the  agreement  between  the  Lord 
Provost,  Magistrates,  and  Council,  and  the  Tramway  Company, 
dated  29th  March  1871,  and  subsequent  dates,  forms  part  of 
the  respondents'  Act.  It  is  expressly  embodied  therein,  *  made 
part  of  the  Act,  and  to  be  carried  into  effect  accordingly.'  It 
forms  schedule  No.  1  of  the  Act. 

*'  2.  Now,  the  first  head  of  this  agreement  expressly  provides 
that  the  whole  provisions  of  the  General  Tramways  Act,  1870, 
shall  apply  to  the  respondents'  special  Act  then  passing  through 
Parliament,  *  as  fully  in  every  respect  as  if  the  same  were  a 
provisional  order  obtained  under  the  Tramways  Act,  1870.' 

**  It  is  plain  some  effect  must  be  given  to  this  enactment  if  at 
all  possible.  It  must  be  held  to  mean  something,  and  the  most 
natural  meaning  which  can  be  given  is,  that  the  respondents, 
although  they  were  getting  a  special  Act,  should  be  held  to  be 
in  no  different  or  more  favourable  position  than  if  they  had 
obtained  a  provisional  order  confirmed  by  Act  of  Parliament. 
The  respondents  did  not  want  this ;  they  wanted  something 
better  than  a  confirmed  provisional  order,  and  accordingly,  they 
only  propose  to  embody  in  their  Act  parts  2  and  3  of  the 
general  Statute,  leaving  out  part  1,  where  the  clause  now  founded 
on  appears.  But  they  were  defeated,  and  compelled  by  the 
parliamentary  agreement  to  take  the  whole  of  the  Oeneral  Act, 
part  1  as  well  as  parts  2  and  3,  and  in  particular,  section  9  of 
the  general  Act,  which  is  contained  in  part  1  thereof ;  and,  as 
if  to  make  sure  that  section  9  should  not  fail,  it  was  stipulated 
that  the  whole  of  the  General  Act  should  apply  to  the  re- 
spondents* special  Act,  *  as  fully  in  every  respect  as  if  the  same 
were  a  provisional  order.' 

'*  3.  It  is  thought  that,  in  virtue  of  this  provision,  the  re- 
spondents' specifd  Act,  with  all  its  relative  plans,  and  their 
embodied  letterpress,  must  be  read  as  if  it  were  a  provisional 
order  enacted  by  Parliament,  and  this  may  afford  a  rule  of 
interpretation  to  be  applied  if  apparent  contradictions  appear. 
The  special  Act  of  1871,  though  obtained  as  an  Act,  is  to  be 
read  as  if  it  had  been  obtained  in  the  form  of  a  provisional 
order. 

**  The  respondents  argue  that  part  1  of  the  General  Act  has 
no  application  at  all,  for  it  only  regulates  the  mode  of  obtaining 
provisional  orders.  But  this  is  a  mistake,  for  besides  providing 
rules  for  obtaining  provisional  orders,  it  declares  (section  9) 
what  powers  provisional  orders  shall  confer,  and  prescribes  a 
time  (section  18)  when  such  powers  shall  expire, 

*'  The  difficulty  which  the  respondents  have  to  meet  is,  that 
unless  these  clauses  apply,  the  first  head  of  the  agreement  which 
is  made  part  of  the  Act  is  absolutely  meaningless.  The  provi- 
sions as  to  the  method  of  obtaining  a  provisional  order  did  not^ 
and  could  not  possibly  apply,  to  the  Apt  which  the  respondents 
were  carrying  through  Parliament,  and  if  the  incorporation  of 
part  1st  meant  notMng  else,  it  would  have  no  effect  at  alL 
But  in  reading;  the  Statute  and  agreement  a  conclusion  like 
this  is  to  be  avoided,  if  another  possible  and  reasonable  inter- 
pretation presents  itself.  The  Lord  Ordinary  feels  himself 
compelled  to  adopt  the  view,  that  the  Special  Act  must  be  read 
and  interpreted  as  if  it  had  been  a  confirmed  provisional 
order. 

"4.  But  even  then  the  difficult  remains  raised  by  the 
terms  of  the  parliamentary  plan  and  the  sheet  of  letterpress, 
that  this  is  a  provisional  order  which  gives  power  to  the 
respondents  to  make  the  tramway  nearer  the  curb  of  the  North 
Bridge  than  the  prescribed  limits,  and  yet  at  the  same  time 
enacts  (section  9)  that  *  no  tramway  shall  be  authorized  by  any 
provisional  order,'  (and  the  present  Act  shall  be  held  as  a  pro- 
visional order)  *  to  be  so  laid  that  for  a  distance  of  30  feet  or 
upwards  a  less  space  than  9  feet  and  6  inches  shall  intervene 
between  the  outside  of  the  footpath  on  either  side  of  the  road 
and  the  nearest  rail  of  the  tramway,  if  one-third  of  the  owners 
or  occupants  object.'  The  question  is.  How  are  these  apparently 
conflicting  provisidns  to  be  interpreted  or  reconciled  ? 

"  5.  Now,  the  Lord  Ordinary  feels  himself  compelled  to  give 
effect  to  section  9  of  the  general  Act,  even  although  it  in  one 
view  overrules  and  contradicts  the  parliamentary  plan,  taken 
in  connexion  with  its  sheet  of  letterpress.  He  has  oome  to  thii 
conclusion,  because  the  words  of  section  9  are  express,  whereas 
it  is  only  by  implioation  that  the  parliunentary  plan  and  ita 
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letteqyrew  aathorue  tlie  trmmway  to  be  bud  nearer  the  cozb- 
sione  than  the  prescribed  dirtance. 

"  There  is  no  ambigoity  in  the  proyision  of  section  9, — there 
is  no  possibility  of  misnnderstanding  it ;  and  if  it  applies  to  the 
respondents*  Act  (and  the  Lord  Ordinary  thinks  it  does),  then 
it  is  an  express  enactment  aj^dicable  to  erery  narrow  street 
like  the  North  Bridge  at  the  parts  embnoed  in  the  present  sus- 
pension. 

'*  Now,  it  is  no  answer  to  an  express  enactment  that  there  is 
an  implied  power  the  other  way,  and  the  power  given  by  the 
plans  is  merely  an  implied  power.  The  plans  do  not  show  that 
less  space  will  be  left  outside  the  tramway  than  9  feet  6  inchei^ 
Even  the  letterpress  does  not  mention  this.  All  it  mentions  i^ 
that  the  tramways  are  to  be  a  certain  distance  from  an  ima- 
ginary centre  line,  and  it  is  only  by  a  careful  measurement  on 
the  ground  of  the  street  itself,  that  any  one  oonld  possibly 
discover  that  the  space  outside  the  tramway  would,  at  certain 
points,  be  less  than  the  specified  breadth.  If  it  be  true  that 
mere  implication  must  always  yield  to  express  enactment,  then 
the  express  enactment  of  section  9  must  overrule  the  implica- 
tion deducible  by  the  aid  of  actual  mensuration  from  the  plans 
and  letterpress. 

*'  If  it  had  been  intended  to  overrule  section  9,  in  the  case 
of  the  North  Bridge,  there  should  have  been  an  express  excep- 
tion. For  example,  if  it  had  been  enacted  that  section  9  shall 
not  apply  to  the  North  Bridge,  or  if  it  had  been  said,  in  so  many 
words,  that  the  space  outside  the  raik  at  the  North  Bridge 
shall  only  be  6  or  7  feet,  instead  of  being  9  feet  6  inches,  then 
section  9  would  have  been  overruled  by  an  express  enactment. 
As  the  Act  stands,  section  9  is  the  leading  enactment.  The 
position  of  the  rails  deducible  from  the  plans  must  be  held  as 
subordinate  thereta 

'*  6.  It  was  admitted  by  both  parties,  that  if  section  9  applied, 
then  the  present  suspension  was  timeous  notice  by  the  objecting 
owners  and  occupiers,  for  the  rules  of  the  Board  of  Trade  were 
only  issued  9th  May  1871,  so  that  notice  in  terms  thereof  could 
not  possibly  be  given  either  by  the  promoters  on  the  one  hand, 
or  by  the  objectors  on  the  other. 

"  Under  the  minute.  No.  20  of  process,  the  tramway  has  been 
provisionally  formed,  subject  to  removal,  if  the  suspenders'  pleas 
are  well  founded.  Instead  of  ordering  remoi^al,  the  Lord 
Ordinary  has  thought  it  best  to  fix  the  rights  of  parties  by 
findings ;  and  if  these  findings  be  affirmed  on  review  (and  it  was 
intimated  that  one  or  other  of  the  parties  would  certainly  take 
the  case  to  review),  removal  can  be  then  ordered,  and  the  case 
exhausted  This  avoids  further  question  as  to  interim  posses- 
sion. For  the  same  reason,  the  Lord  Ordinary  has  reserved 
the  question  of  expenses,  but  if  the  Lord  Ordinary^s  views  are 
right,  the  suspenders  are  entitled  to  expenses.*' 

On  23d  September  leave  was  granted  to  the  re- 
pondents  to  reclaim. 

Argued  for  them — 

The  Tramway  Company  had  express  power  under  their  Act 
to  lay  lines  along  the  portion  of  North  Bridge  Street  in  which 
the  complainers*  shops,  etc.,  were  situated.  If  they  had  not, 
the  line  would  be  incomplete.  They  were  authorized  to  make 
a  line  1  mile  6  furlongs  and  8}  chains  in  length,  between  two 
points  ;  the  line  would  not  be  that  length  if  this  portion  were 
excepted.  Both  parts  of  North  Bridge  Street,  northern  and 
southern,  were  included  under  the  name  North  Bridge  Street. 

According  to  the  parliamentary  plan  referred  to  in  their  Act 
and  relative  letterpress  these  lines  of  tramways  were  authorized 
to  be  laid  in  the  way  contended  for ;  and  they  could  not  legally 
lay  them  in  any  other  way.  The  most  minute  description  was 
given  of  the  exact  position  of  the  rails,  with  regard  to  the  centre 
line  of  the  street,  and  they  could  not  deviate  from  them,  the 
plan  and  letterpress  being  expressly  part  of  their  special  Act. 
The  effect  of  granting  this  interdict  would  be  to  repeal  section 
5  of  their  Act  which  authorized  this  line  of  rails.  Their  Act 
was  obtained  under  express  reference  to  deposited  plans  and 
sections,  and  these  lines  were  set  forth  in  the  plan. 

The  9th  section  of  the  General  Act  of  1870  did  not  apply  to 
the  Tramway  Company's  Act.  The  clause  in  the  agreements 
founded  on  as  importing  it  used  the  words,  "  as  if  the  same  were 
a  provisional  order,  obtained  under  the  '  Tramways  Act  1870.'" 
These  words  meant  that  their  Act  was  to  be  read  m  if  it  had 


beea  a  confirmed  provisional  order.  A  ^vfiaiflo 
nnoonfirmed,  was  worthless.  The  fink  portioii  < 
Act  of  1870  (in  which  this  aectioii  9  occniTed) 
obtaining  of  provisional  orders.  Hie  aeoond  and 
alone  boce  reference  to  oonstmctioa  mod  managi 
ways,  and  it  was  expressly  enacted  that  they  n 
corporated  in  every  specul  Act  or  provimonal 
was  not  so  with  the  first  part,  which  was  only  inl 
the  Board  of  Trade  in  preparing  proYvdonaX  orde 
words  confirmed. 

The  first  part  could  not  be  incorporated  in  any 
there  was  no  use  for  it ;  it  had  no  reference  to  i 
ment,  only  to  provisional  orders.  Moreover,  tl 
here  contained  in  the  8th  section  a  provision  fia 
lines  of  tramway  inconsistent  with  the  9th  aectioa 
Act,  and  that  provision  had  been  complied  with- 
Balkeith  BaQway  Company,  14th  Dec  1837,  1  Be 

Allied  for  the  complainers — 

The  agreement  between  the  Tramway  Conpi 
local  auUiority  of  Edinburgh  expressly  stipulated 
provisions  of  the  "General  Tramway  Act  "were 
porated  with  the  Special  Act,  in  the  same  way  aa 
provisional  order,  and  it  must  therefore  be  held  tl 
section  was  effectively  made  a  part  of  that  Act 
ment  was  made  with  a  view  to  conferring  on  finnt 
rights  given  them  under  the  Creneral  Act,  amoo^ 
tlus  of  objecting  to  the  lines  of  raili  being  laid  sa 
cdtbetone  than  9  feet  6  inches.  The  Company  hi 
omitted  the  part  of  the  Act  containing  this  proria 
local  authority,  in  the  interest  of  the  public,  had  in 
its  being  incorporated  in  the  Act,  and  that  aiai 
giving  their  consent  to  the  Act  Surely  proprieton 
be  put  in  a  worse  position  with  regard  to  a  Coopn 
obtained  a  Special  Act  than  they  were  in  witii  a  Ot 
obtained  their  powers  under  a  provisional  order? 

What  must  be  looked  to  was,  what  was  the  mts 
parties  who  entered  into  this  agreement  whenpB 
General  Act  was  incorporated  with  the  Act  It  «i 
most  of  the  sections  in  that  part  of  the  Act  did  not 
Special  Act,  but  this  was  one  that  was  intended  Iq 
lature  to  apply  to  every  line  of  tramwa]^  andc 
authority  they  were  to  be  laid,  and  it  had  been  e 
ported  into  this  Special  Act.  Was  it  to  be  saii  thi 
ment  was  to  be  looked  upon  as  utterly  meanin^en 
be  meaningless  if  it  did  not  incorporate  this  m 
Special  Act,  as  no  other  section  in  the  part  appliet 
vision  was  to  be  applied  as  if  the  Special  Act  were 
order ;  these  words  were  evidently  used  by  peiMOf 
view  the  fact  that  no  provisional  order  was  neoi 
case,  but  that  noTertheless  they  wished  the  proti 
section. 

At  advising — 

Lord  Dkas. — The  complainers  are  occupiers  of  m 
third  of  the  houses,  shops,  and  warehouses  in  that  po 
Bridge  Street  of  Edinburgh  which  extends  from  th 
of  the  Bridge  to  the  High  Street,  and  in  that  charMt 
right,  which  they  say  the  Edinburgh  Tramways  iu 
fers  on  them,  to  object  to  what  admittedly  has  1 
adverto  of  their  premises,  viz.,  the  laying  of 
tramway  rail,  for  a  space  of  thirty  feet  or  upward 
than  9  feet  6  inches  of  the  outside  of  the  footpath 
of  the  street 

The  complainers,  in  the  record,  suggest  a  distind 
the  rights  conferred  on  the  Tramway  Company  I 
over  the  portion  of  North  Bridge  Street,  which  ii  < 
the  complainers'  premises,  and  that  portion  of  the 
which  extends  from  Princes  Street  to  the  south  end 
arches  of  the  bridge.  But  I  agree  with  the  reipf 
there  is  no  such  distinction.  The  respondents  i 
answer  to  Article  3d  of  the  record, — ^*Tht  ti 
Bridge '  and  '  North  Bridge  Street '  are  used  indii 
and  the  former  expression  is  well  known  to  reler  to 
the  street  extending  from  Princes  Street  on  the  a 
South  Bridge  or  South  Bridge  Street  on  the  sosik ;  ^ 
fers  to  and  includes  the  portions  of  street  at  thai 
the  North  Bridge,  and  ahK>  at  the  aoutii  endsf  ths 
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I  extending  to  the  High  Street,   as    well  ats   the   bridge 

Lll  your  LordBhipe  know  that  this  is  correct  and  consistent 
h  the  every  day  language  of  the  city.  We  cannot  read  that 
tion  of  the  Statute  which  occurs  underthehead  of  '^Edinburgh 
leral  Post-OfiSce  to  Newington,"  and  doubt  that  it  describes 
tramway  from  Princes  Street'  to  High  Street,  and  socvth- 
Pd  past  the  front  of  the  college,  etc.,  as  one  continuous  line, 
Wmg  the  roadway  across  the  open  arches  of  both  bridges,  as 

II  M  those  portions  of  the  roadway  which  are  lined  with 


El  ii  qnite  true,  therefore,  as  the  respondents  say,  that  the 
■turn  is  a  serious  one  for  the  interests  of  the  Company. 
Amigh  the  complainers  have  chosen  to  limit  their  application 
inlerdict  to  that  portion  of  the  tramway  which  is  ex  adverso 
Hie  premises  occupied  by  them,  the  result  of  their  success 
■fc  necessarily  be  the  discontinuance  of  the  double  line  of  rails 
I0H  the  open  arches  of  the  North  Bridge,  where  the  roadway 
Pvy  much  narrower  than  it  is  ob  adverso  of  the  complainers' 
flittes,  and  consequently,  the  continuity  of  the  double  line  of 
E%  from  Princes  Street  southward,  must  be  interrupted. 
■1^  however,  will  not  relieve  us  from  the  duty  of  enforcing 
'  Act,  if  the  complainers'  objection  be  well  founded. 
Eftat  is  a  question  of  construction  of  the  Act,  and  in  deciding 
■*•  must  keep  in  mind  that  the  Act  bears  to  proceed  upon, 
ifteorporatee  with  it,  three  agreements,  to  which  the  parties 
1^  first  part  were  respectively  the  Magistrates  and  Council 
inibiiTgh,  the  Road  Trustees,  and  the  Magistratesand  Council 

*  th, — and  the  parties  on  the  second  part  were  the  pro- 
of the  Edinburgh  Tramways  bill,  then  before  Parliament, 
place  the  respondents,  the  Tramway  Company,  now 
k  The  Act  is  thus  nothing  more  nor  less  than  a  parlia- 
kiKiy  agreement,  and,  like  every  other  agreement,  it  is  to  be 
fcaiiud  according  to  its  fair  meaning,  and  in  consiBtency  with 
bvobtiUe  intentions  and  good  faith  of  the  parties  to  it. 
We  tinee  agreements  are  scheduled  and  referred  to  in  the 
-Si parti  and  portions  of  it.  Section  44  bears,"  the  agree- 
^B  vlueh  are  respectively  set  forth  in  three  schedules  to  this 
■too  liereby  respectively  confirmed  and  made  part  of  this 

mad  the  same  shall  be  carried  into  effect  accordingly." 
jQnt  head  of  these  agreements  is  the  only  one  we  have  here 
tkij  to  deal  with,  and  as  it  is  the  same  in  each  of  the  three 
ill  be  sufficient  to  quote  it  from  the  first  agreement,  in  which 
itfiagistrates  and  Council  of  Edinburgh  are  designated  as  the 
itte  on  the  first  part.  It  is  in  these  words  :— **  First  The 
hM  hereto  of  the  first  part,  as  the  local  authority  foresaid, 
L  linve  the  whole  rights,  powers,  and  privileges  which  the 
ftBwaya  Act  1870,"  or  any  other  General  Act  relating  to 
kWnys  now  in  force,  or  which  may  hereafter  pass,  during 
«r  any  future  session  of  Parliament,  confer  or  may  hereafter 
Br  npon  the  local  authority  of  any  district ;  and  the  whole 
imonn  of  the  said  Acts  shiUl  apply  to  the  Act  of  Parliament 
jii  the  said  second  party  is  now  promoting,  or  to  any  Act  of 
iament  which  they  or  the  Company  may  hereafter  obtain, 
OQgr  in  every  respect  as  if  the  same  were  a  provisional  order 
bMd  under  the  **  Tramways  Act,  1870." 
I  is  important  to  observe  in  the  outset,  that  this  first  head 
lata  exclusively  of  stipulations  by  and  in  favour  of  the  local 
vrifty.  Two  things  are  stipulated  for,  viz., — Firsty  that  the 
L  authority  shall  have  all  the  powers,  etc,  which  the  ex- 
f^  or/uiyfnture  Greneral  Tramways  Acthad  conferred  or  might 
iar  on  any  local  authority.  Second,  that  the  whole  provisions 
aaae  general  Acts  should  apply  to  the  Act  which  the  second 
IT  was  then  promoting  in  Parliament,  that  is,  to  the 
ibuxgh  Tramways  Act,  1871,  which  has  since  passed,  or  to 
^flt  which  the  promoters  or  the  Company  might  "  thereafter 
fhkt  aa  fully  in  every  respect  as  if  the  same  were  a  provisional 
9  o1>tained  under  the  *  Tramways  Act,  1870.'" 
hja  at  once  raises  the  question, — What  would  have  been  the 
Hmoam  of  the  Edinburgh  Tramways  Act,  1871,  so  far  as  re- 
la  tike  matter  now  under  consideration,  if  that  Act  had  been 
wiaional  order? 

la  aolve  this  question,  we  have  only  to  turn  to  section  9  of 
iQenend  Act  of  1870,  which,  together  with  the  other  pro- 
Ma  oi  that  Act^  is  dedared  part  of  the  special  Act,  and  there 
Kad  that  "  no  tramway  shall  be  authorized  by  any  provisional 
>rta  ba  so  laid  that»  for  a  distance  of  30  feet  or  upwards  a 


less  space  than  9  feet  and  6  inches  shall  intervene  between  the 
outside  of  the  footpath,  on  either  side  of  the  read,  and  the  near- 
est rail  of  the  tramway,  if  one- third  of  the  owners  or  one  third 
of  the  occupiers  of  the  houses,  shops,  or  warehouses  abutting 
upon  the  part  of  the  road  where  such  less  space  shall  intervene 
as  aforesaid,  shall  in  the  prescribed  manner  and  at  the  pre- 
scribed time,  express  their  dissent  from  any  tramway  being  so 
laid." 

If,  therefore,  the  Act  had  been  a  provisional  order,  the  com- 
plainers would  clearly  have  been  entitled  to  object  to  the 
tramway  rail  coming  so  near  to  the  footpath  or  foot  pavement  as 
it  does  ex  adverao  of  their  premises.  A  condition  is  no  doubt 
added  in  section  9,  that  the  objectors  "  shall  in  the  prescribed 
manner  and  at  the  prescribed  time,  express  their  dissent  from 
any  tramway  being  so  laid."  And  by  section  7  it  is  enacted 
that,  in  considering  an  application  for  a  provisional  order,  the 
Board  of  Trade  "  shall  consider  any  objection  thereto  that  may 
be  lodged  with  them  on  or  before  such  day  as  they  from  time  to 
time  appoint,  and  shall  determine  whether  or  not  the  promoters 
may  proceed  with  the  application."  But  the  Board  of  Trade 
appointed  no  time  for  objecting  to  proviuonal  orders  till  9th 
May  1871,  when  the  regulations  issued  were  such  as  the  pro- 
moters themselves  could  not  and  did  not  attempt  to  comply  with 
by  giving  the  notices,  on  the  one  hand,  which  might  have  been 
met  by  objections  on  the  other.  Besides,  as  the  respondents 
themselves  plead  (Ans.  to  Stat.  6),  these  rules  as  to  notices  and 
time  for  objections  have  no  application,  as  no  provisional  order 
ever  was  applied  for.  It  is  not  surprising,  therefore,  that,  as 
the  Lord  Oniinary  states  in  his  note, — *'  It  was  admitted  by  both 
parties  that  if  section  9  applied,  then  the  present  suspension 
was  timeous  notice  by  the  objecting  owners  and  occupiers,"  as 
the  rules  issued  by  the  Board  of  Trade,  so  late  as  9th  May  1871, 
could  not  possibly  apply,  as  regards  this  case,  either  to  the  one 
party  or  the  other. 

It  was  not  contended  before  us  that  any  error  had  been  com- 
mitted in  making  this  admission,  and  I  can  see  none.  The 
question  here  is  not  one  of  time,  but  of  substance.  There  is  no- 
thing about  time  in  the  first  head  of  the  agreement  which  forms 
part  of  the  Local  Act  of  1870.  It  is  there  substantially  agreed 
that  section  9  of  the  General  Act  shall  apply  to  the  Local  Act 
as  fully  as  if  the  Local  Act  had  been  a  provisional  order.  If  the 
Act  hadbeen  a  provisional  order,  the  complainers  would  have  had 
an  opportunity  of  objecting  to  what  was  proposed  to  be  done 
in  front  of  their  premises;  and  the  question  is,  whether, 
according  to  the  fair  meaning  and  good  faith  of  the  agreement 
embodied  in  the  Act,  this  portion  of  the  agreement,  or, 
in  other  words,  this  clause  of  the  Act,  can  be  held,  as  the  re- 
spondents contended  to  us,  and  as  the  Liord  Ordinary  says  they 
contended  to  him,  to  be  **  absolutely  meaningless  "  ?  The  Act, 
section  44,  already  quoted,  incorporating  the  agreements  with  the 
Act,  says,*'  and  the  same  "  (that  is  the  agreements)  '*  shall  be 
carried  into  effect  accordingly."  But  the  contention  now  is, 
that  this  part  of  the  agreement  shall  have  no  effect  at  all,  which 
is  not,  I  think,  a  construction  to  be  put  upon  any  agreement,  i^ 
by  any  reasonable  reading,  such  a  result  can  be  avoided. 

I  agree  with  the  Lord  Ordinary  in  the  note  to  his  last  inter- 
locutor, correcting,  so  far,  the  view  taken  in  the  note  to  his  pre- 
vious interlocutor,  that,  taking  the  local  Act  in  connexion  with 
the  parliamentary  plan  and  relative' letterpress,  it  must  be  held 
that  the  respondents  are  authorized,  and  indeed  taken  bound  by 
their  Act,  to  lay  a  double  line  of  tramway  from  Princes  Street 
southward  along  the  whole  of  North  Bridge  Street.  But  this  does 
not  create,  in  my  mind,  the  same  difficulty  which  it  appears 
to  have  done  in  the  mind  of  the  Lord  Ordinary,  because  the 
authority  and  obligation,  as  I  read  the  Statute,  are  not  absolute 
but  conditional,—- the  condition,  in  both  cases,  being  that  no 
objection  shall  be  made  by  one-third  either  of  the  owners  or 
occupiers  of  premises  abutting  upon  that  part  of  the  roadway 
where  the  nearest  rail  comes  within  the  prescribed  distance  of 
9  feet  6  inches  of  the  footpath.  There  is  thus  nothing  con- 
tradictory between  the  authority  and  obligation  on  the  one  hand 
and  the  right  to  object  on  the  other.  It  was  quite  consistent 
with  the  agreement  that  statutory  authority  should  be  given  to 
make  the  line,  because  otherwise  the  line  could  not  have  been 
made,  even  if  the  whole  owners  and  occupiers  had  been  desirous 
that  it  should  be  so  in  place  of  being  opposed  to  it.  But,  if  I 
oonstroe  the  Act  rightly,  this  aathority  was  given  subject  to  the 


296 


THE  SCOTTISH  JURIST. 


Febtfl 


provUo  that  if  oDe-third  of  the  owners  or  occupiers  objected,  no 
nul  should  be  actually  laid  within  the  prescribed  distance  of  the 
footpath. 

The  complaioers,  whatever  notices  had  been  given  to  them, 
could  not  have  opposed  the  passing  of  the  Act.  The  answer  to 
them  would  have  been  that  the  Act  embodied  and  i^ve  effect  to 
the  very  agreement  on  which  they  founded, — that  they  would 
have  the  option  stipulatc<l  for  of  objecting  to  any  rail  being  laid 
within  the  prescribed  distance  of  the  footpath  ex  adrerso  of 
their  premises,  and  that  they  had  no  ground,  therefore,  for 
opposing  the  Act. 

So  soon,  however,  as  the  resjwndents  proposed  to  construct 
the  tramway  in  the  manner  now  complained  of,  in  front  of  the 
complainers'  premises,  it  was  intimated,  on  the  part  of  the 
complainers,  as  is  admitted  in  the  record  (Ans.  to  Stat.  12),  that 
they  objected  to  this  being  done,  and  the  present  application 
for  interdict  was  then  prescnte<l,  and  interim  interdict  obtained. 
This  interim  intenlict  was  sometime  thereafter  recalled,  by 
arrangement  of  parties, — the  resi>ondents  being  willing  to  take 
the  responsibility  of  forming  the  tramway  in  the  qieantime, 
subject  to  removal  if  so  onlered  by  the  Court,  and  the  com- 
plainers being  desirous  to  avoid  the  risk  of  a  claim  of  damages 
if  the  interim  interdict  should  not  be  confirmed.  Consequently, 
as  the  Lord  Ordinary  states  in  his  note,  "  under  the  minute, 
No.  20  of  process,  the  tramway  has  been  provisionally  formed, 
subject  to  removal  if  the  suspenders'  pleas  are  well  founded." 

My  opinion  is,  that  the  complainers*  2d  and  3d  pleas,  taking 
them,  not  separately,  but  together,  are  substantially  well 
founded  ;  and,  if  this  view  require  confirmation,  which  I  think 
it  does  not,  from  the  probabilities  of  the  case,  that  confirmation 
would  be  amply  afforded  by  examination  of  the  plans  and  other 
productions,  showing  the  position  and  the  measurements  at 
different  points  of  the  street  called  North  Bridge  Street  now  in 
question,  or  inspection  of  the  street  itself,  and  the  consequent 
danger  to  the  public  from  a  double  line  of  rails  being  laid  down 
there,  when  reference  is  had  to  the  purposes  notoriously  served 
by  that  street,  which  neither  have  been  nor  could  be  disputed 
by  the  respondents. 

As  I  have  already  observed.  North  Bridge  Street,  or,  as  it  is 
familiarly  called,  '  The  North  Bridge,'  extends,  as  the  respon- 
dents correctly  state  in  the  record,  from  Princes  Street  to  High 
Street,  and  the  effect  of  adhering  to  the  Lord  Ordinary's  judg- 
ment will  necessarily  be  to  prevent  a  double  line  of  rails  in  any 
part  of  that  street.  But  this,  I  think,  is  just  what  the  prov'uo 
was  intended  to  enable  the  owners  or  occupiers  of  premises  in 
that  street  to  enforce,  if  they  wished  to  do  so.  It  is,  I  admit, 
surprising  that  a  matter  so  important  to  the  public  generally 
should  have  been  left  to  the  option  of  these  private  complainers. 
The  foot  pavement  on  each  side  of  the  street,  where  it  crosses 
the  open  arches  of  the  bridge,  is  barely  broad  enough  to  admit 
of  three  i)ersons  walking  abreast.  The  tramway  rails  at  each 
side  come  within  13  inches  or  thereby  of  the  foot  pavement. 
The  tramway  cars  project  some  6  inches  or  thereby  beyond  the 
rails.  The  consequence  necessarily  is,  that  if  the  street  is 
crowded,  or  if  a  storm  of  wind  and  rain,  with  or  without  the 
protection  of  umbrellas,  causes  those  of  the  pedestrians  who  are 
next  the  outside  of  the  pavement  to  swerve  from  the  perpen- 
dicular, in  that  exposed  position,  or  if  men's  cloaks  or  great- 
coats, or  ladies*  dresses,  flaunt  in  the  wind,  the  danger  is  im- 
minent of  their  being  caught  by  the  passing  car ;  and  if  any  of 
the  blind  men,  who  pass  there  habitually  from  and  to  the  Blind 
Asylum,  happen  to  be  met  with,  there  must  either  be  a  col- 
lision which  may  throw  both  parties  in  the  way  of  the  car,  or 
the  passenger  who  has  his  eyesight,  must  step  partially  off  the 
foot  pavement  to  let  the  blind  passenger  pass,  at  the  risk  of 
being  cnielly  killed  upon  the  spot,  as  happened  to  a  highly  re- 
spectable citizen,  known  to  us  all,  since  this  case  was  lastdebated, 
although  he  was  a  man  in  vigorous  health  and  in  full  possession 
of  all  his  faculties.  Then,  as  regards  the  space  between  the  two 
lines  of  tramway,  it  is  barely  sufficient  to  hold  a  single  carriage, 
■o  long  as  that  carriage  keeps  precisely  in  the  centre  of  it.  If 
two  tramway  cars,  going  opposite  ways,  ha])pen  to  come 
parallel  to  each  other  and  to  the  carriage  which  is  in  that  position, 
the  deviation  of  little  more  tlian  a  few  inches  to  either  side, 
from  the  restiveness  of  the  horse  or  agitation  of  the  driver, 
may,  at  any  moment,  cause  a  collision  fatal  alike  to  the  carriage 
and  its  occupants.     These  are  results  which  no  ordinary  care 


could  avoid.  Once  in  tlie  oetitre  spaoe,  wha«  coc  caimgt  c«. 
not  pass  another  withont  going  upon  the  rails,  th«  occopa^^ 
two  carriages,  be  these  caniages  of  wliat  sort  or  omaMidi 
they  may,  must  await  the  fate  which  provideiioe  and  ifac  tiM* 
way  ComiMtny  have  in  store  for  ihem  ;  and  I  need  latftiAjm 
Lordships  that  ail  this  refers  to  m  atreet  which  formi  tk«^ 
great  and  properly  available  highway  between  what  are,  mU 
position,  two  great  and  growing  cities^  aHhongh  now  nnliA^ 
a  common  name, — vix.,  the  old  and  new  towns  of  Ediatiai^ 
— there  being  only  two  other  poaaible  ways  of  crossing  tk  pi 
valley  which  lies  between  them,  and  both  of  these  wafilaf 
unfitted,  by  their  windings  and  gradients^  to  acooramDditi  ^ 
bulk  of  the  traffic  which  consequently  paiwif ,  almost  otn^ 
along  the  street  in  question. 

But,  while  it  must  thus  be  admitted  to  be  nirpii&n;  tktii 
local  authority  should  ever  have  agreed  to  a  douUe  Jnt  i 
tramway  rails  being  authorised  to  be  laid  along  snch  a  utoi^v 
North  Bridge  Street,  with  so  oncertain  a  aecnritj  sf       ' 
authority  bemg  acted  on  as  was  afforded  by  the  option 
to  a  few  private  individuals  to  object  to  it  in  th£  fon  rfi 
expensive  lawsuit,  it  would  have  been  still  more  siupiip|||j' 
means  whatever  of  objecting  to  or  preventing  a  retult  mk 
patible  with  the  safety  of  the  public,  had  heeu  stipQlfttd ' 
the  local  authority,  to  whom  it  belonged  to  proteet  tbj 
interests.     For  the  credit  of  the  local  aathorl^,  it 
cessary  to  stipulate  something  with  that  view ;  loJ 
think  it  should  not  have  been  left  to  a  limited  tiQmbad\ 
individuals  to  prevent  a  result  which  onght  nerer  U 
allowed  to  be  possible,  I  think,  at  the  same  time,  t^itj 
possible  to  construe  the  stipulation  aa  meaning  m^g 
and  that  it  luckily  proves,  in  the  result,  to  be  i«pIFjr 
for  its  purpose,  which  must  be  presumed  to  hare  been  loti 
the  protection  of  private  interests,  but  the  f^Y^gtitt 
minent  danger  to  human  life. 

Lord  Ardmillav. — An  important  and  inteminf  i 
has  been  here  raised.     The  facts  out  of  which  tlic  ^\ 
arisen  are  few  and  simple.     The  difficulty  of  tii«  csk  i» 
construction  of  the  Statutes,  and  the  relativia  igrwrnAt 
which  the  tramways  in  Edinburgh  have  been  famtei 

The  Tramway  Company  hold  an  Act  of  Pat-Umeni 
1871,  empowering  them  to  form  and  lay  down  tm 
different  parts  of  the  city  of  Edinburgh ;  and  cme  of  i)»*' 
ways  is  described  as  "  A  Tramway  from  the  E^linbqiigb^ 
Post-office  to  Newington,  ]»assing  along  North  Briitga 
the  roadway  of  the  North  Bridge,  South  Bridge  Slnift,^'^ 
Newington. 

I  agree  with  the  Lord  Ordinary  in  disregafdisg  lai 
taken  by  the  complainers  to  the  terms  of  the  stahrtoj 
tion  of  this  line.     I  think  that  the  tramway  murtbs 
that  the  line  is  sufficiently  described;  and  tbsifbs 
authority  and  provisions  must  be  held  as  applying  teUn' 
line.     On  this  point  I  have  nothing  to  add  to  wbst  hd^ 
has  so  clearly  explained. 

By  the  47th  clause  of  the  Act  of  1871  it  it  auHei 
nothing  herein  contained  shall  be  deemed  or  oanstnifdl 
empt  the  tramways  from  the  provisions  of  any  Geoiral ' 
lating  to  tramways  now  in  force,  or  which  may  h«rtsft^ 
etc.      If  there  be  in  any  General  Act  relating  to 
clause  providing  for  the  public  security,  then  it  ii  I 
this  Statute  that  such  clause  in  the  General  Act  tluU 
tramways  constructed  under  this  Act. 

But  the  publicsafety  and  welfare  was  not  left  by  Hi 
guardians  without  still  further  protection.    An 
lative  to  this  Act  of  1871  was  entered  into  bet«f« 
Provost,  Magistrates,  and  Town-Council  of  BdinbsE^ 
one  part,  and  the  promoters  of  the  bill  for  the  Ediubu:^ 
ways  on  the  other  part.     By  the  44th  danseof  febe  A«t^ 
it  is  enacted,  "  that  the  agreements  which  respeetifi^ 
forth  in  thre<)  schedules  to  this  Act  are  h«rehj  n^ 
confirmed  and  made  part  of  this  Act^  and  the  ssme  ijoli** 
ried  into  effect  accordingly." 

By  the  agreement  which  is  thus  made  part  of  tbs  Aci 
being  set  forth  in  the  first  schedule  above  mestviwtl  ^'^ 
vided  that  **  the  whole  provisions  of  the  said  Acts"  {»^* 
tran  ways  Act  1870,  and  any  other  General  Act  "^^ 
tramways),  **  shall  apply  to  the  Act  of  PtarUmenit  vbi»* 
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'  18  now  promoting,  or  any  Act  of  Parliament 
le  Company  may  hereafter  obtain,  as  fully  in 
f  the  same  were  a  provisional  order  obtained 
rays  Act  1870/ 

ision  is  contained  in  the  agreement  No.  2,  be- 
of  Edinburgh  Road  Trust  and  the  promoters, 
)  second  schedule  of  the  Act ;  and  another 
(istrates  of  Leith  and  the  promoters,  set  forth 
dule  of  the  Act ;  and  these  are  also  made  part 

3, — 1st.  That  the  tramways  constructed  under 
are  not  exempt  from  the  provisions  of  the 
fa  Act  of  1870;  2d.  That  the  agreement  set 
schedule  is  part  of  the  Act  of  1871,  and  has 
ite  ;  and  3d.  That  the  whole  provisions  of  the 
by  force  of  that  agreement,  and  of  the  Statute 
made  applicable  to  the  Act  of  1871,  and  to  the 
icted  under  that  Act.  If  there  be  a  clause  in 
.ffecting  the  public  safety  and  welfare,  then  it  is 
)  question  whether,  to  the  present  system  of 
inburgh,  that  clause  is  now  applicable  and 
»f  great  importance. 

se  of  the  Act  of  1870,  called  the  Greneral 
8  in  the  following  terms: — "Every  tramway 
lich  is  hereafter  authorized  by  provisional 
»n8tructed  and  maintained  as  nearly  as  may  be 
the  road,  and  no  tramway  shall  be  authorized 
al  order  to  be  so  laid,  that  for  a  distance  of 
ds  a  less  s})ace  that  9  feet  6  inches  shall  inter- 
i  outside  of  the  footpath  on  either  side  of  the 
.rest  rail  of  the  tramway,  if  one-third  of  the 
lird  of  the  occupiers  of  the  houses,  shops,  or 
bing  upon  the  part  of  the  road  where  such  less 
rene  as  aforesaid  shall  in  the  prescribed  manner, 
ibed  time,  express  their  dissent  from  any  tram- 
L'  The  word  *  prescribed  '  at  the  end  of  this 
ed  by  the  Statute  to  mean  prescribed  by  any 
iie  Board  of  Trade  under  the  Act.  No  rules 
bed  which  exclude  these  objections.  It  is  clear 
hat  this  ninth  clause  of  the  General  Act  does 
:  safety,  and  that,  if  this  ninth  clause  of  the 
pplicable  to  the  tramway  now  complained  of, 
int  is  well  founded.  The  complainers  have 
interest  which  the  Statute  recognises;  their 
that  which  the  Statute  requires,  and  no  good 
»en  urged  against  the  manner  or  the  time  of 
of  their  dissent,  if  the  clause  is  applicable, 
ion,  and  indeed,  I  think,  the  only  question  here 
omplainers  can  found  on  the  9th  dause  of  the 

of  the  Act  of  1870,  viz.,  from  the  4th  to  the 
,tes  to  procedure  by  provisional  order  by  the 
Afterwards  confirm^  by  Parliament.  Accord- 
ment,  "  the  whole  provisions*'  of  this  General 
a  beiog  made,  are  declared  to  apply  to  the  Act 
.mong  these  whole  provisions,  I  cannot  help 
^visions  in  the  9th  clause,  more  especially  as 
)visions  are  in  the  agreement  declared  to  be 
ully,  in  every  respect,  as  if  the  same  were  a 

obtained  under  the  Tramways  Act,  1870.'' 
on  by  the  company  to  construe  this  agreement 
r  as  to  hold  the  Tramways  C!ompany  free  from 
igation  of  the  9th  clause  of  the  G^eral  Tram- 
e  meaning  of  the  9th  clause  there  is  no  doubt. 

the  promoters  have  escaped  from  it ;  but  it 
that  promoters  can  escape  from  a  clause  of  this 
gument  urged  is,  that  the  promoters  did  not 
isional  order,  but  by  Act  of  Parliament ;  and 
id  that  the  9th  clause  does  not  apply.  This 
my  opinion,  not  well  founded.  The  Lord 
pstrates,  charged  with  protecting  the  interests, 
e  safety,  of  the  inhabitants  of  Edinburgh,  were 
ave  the  reference  to  the  General  Act  as  it  stood 
lause  of  the  Local  Act.  They,  by  the  agree- 
[>romoter8,  brought  the  Local  Act  within  the 
>f  the  whole  provisions  of  the  General  Aot^  inter 
^visions  of  this  9th  clause. 


In  the  view  which  I  take  of  the  9th  clause  as  affecting  not 
only  the  interest  of  the  owners  of  houses  on  the  street,  but 
the  interest  and  safety  of  the  public,  I  think  this  is  the  con- 
struction of  the  agreement,  which  is  to  be  presumed  as  being 
most  in  accordance  with  the  duty  and  the  presumable  intentions 
of  the  parties  to  the  agreement. 

It  luis  been  contended  that  the  words  "provisional  order 
obtained"  mean  obtained  as  a  confirmed  provisional  order, 
having  the  force  of  statute,  and  if  so,  it  is  argued  that  the  9th 
clause  is  not  applicable,  because  its  effect  would  be  to  prevent 
confirmation  by  Parliament,  and  the  result  of  confirmation  would 
be  to  exclude  the  previous  provisions.  I  think  that,  in  order 
to  deal  with  this  argument,  it  is  important  to  ascertain  the 
meaning  of  the  word  "obtain,"  as  used  in  the  Act,  with 
reference  to  a  provisional  order.  I  am  of  opinion  that  the  word 
"  obtain  "  is  used  in  the  Act  of  1870  in  reference  to  an  uncon- 
firmed provisional  order,  or  a  provisional  order  in  the  course  of 
procedure  prior  to  confirmation  ;  and  therefore  that  there  is  no 
ground  for  contending  that,  in  respect  of  the  use  of  the  word 
"  obtain  "  in  the  agreement,  the  provisions  in  regard  to  the  prior 
procedure  are  shut  out.  This  would  be  to  defeat  the  true 
meaning  of  the  Act  by  a  very  narrow  technical  objection.  I 
may  mention  that  the  word  "  obtain  "  is  so  used  with  reference 
to  unconfirmed  orders  in  the  4th  clause,  and  so  also  in  the  20th 
and  21st  clauses.  Still  more  important  are  the  provisions  of  the 
12th  clause,  which  enacts  that  a  provisional  order  being  then 
unconfirmed,  shall  be  delivered  by  the  Board  of  Trade  to  the 
promoters ;  then,  by  the  13th  clause,  the  order  so  delivered 
shall  be  published;  and  by  the  I4th  clause,  on  proof  of  the 
publication  of  the  order  thus  delivered,  the  BomxI  of  Trade  obtain 
confirmation  thereof  from  Parliament ;  after  that  the  order  has 
the  force  of  Statute.  Now,  I  think  that  when  this  delivery  for 
publication,  with  a  view  to  confirmation,  is  made,  the  provisional 
order  may  be  truly  said  to  be  "  obtained  by  the  promoters  to 
to  whom  the  delivery  is  made,"  the  counterpart  of  the  delivery 
being  the  acceptation  or  obtaining  of  the  order. 

Other  instances  might  be  given  of  the  use  of  the  word  "  obtain," 
but  it  is  unnecessary.  In  my  humble  opinion,  the  whole 
provisions  of  the  Act  of  1870  are  applicable  to  the  Act  of  1871. 
The  construction  proposed  to  us,  by  which  the  words  of  the 
agreement  are  so  read  as  to  disengage  the  local  Act  from  the 
provisions  of  the  9th  clause  of  the  General  Act,  is  far  too  narrow 
and  critical  to  be  sound  or  safe. 

In  construing  together  the  agreement  of  1871  the  local  Act  of 
1871,  and  the  General  Act  of  1870,  I  think  we  must  keep  in 
view  that  the  great  end  and  aim  of  the  Legislature  in  regard  to 
the  construction  of  tramways  in  the  streets  of  a  great  city  must 
be,  and  doubtless  was,  the  securing  the  public  safety  ;  and  we 
must  read  this  agreement  bearing  this  in  mind.  If  there  be  a 
doubt  or  difficulty  in  construction,  we  must  read  the  agreements 
and  the  Acts,  so  as  to  abate,  if  possible,  the  hazard  to  human 
life.  The  9th  clause  affords  imi>ortant  protection  to  the  public. 
It  is  on  no  light  grounds  that  we  can  hold  the  clause  of  the  Act 
of  Parliament  exduded,  by  force  of  construction  of  an  agreement 
such  as  this.  If  the  company  had  proceeded  by  provisional 
order  they  could  not,  against  the  will  of  these  complainers,  have 
laid  down  this  tramway  where  it  is,  acd  as  it  is.  In  its 
present  state  and  position,  the  tramway  complained  of  is  un- 
questionably in  violation  of  the  9th  clause  of  the  G^eral  Act ; 
and  it  is  complained  of  by  parties  entitled  to  complain.  It  is 
equally  clear  that  the  tramway,  as  now  laid  along  the  North 
Bridge,  forming  a  continuous  line  with  the  portion  specially 
complained  of,  is  not  laid  in  a  maimer  consistent  with  the 
public  safety.  The  space  left  between  the  rail  and  the  footpath 
is  generally  too  small,  and  is  in  some  places  dangerously  smalL  Of 
this  fact  we  had  recent  painful  experience. 

I  by  no  means  leave  out  of  view  the  pleas  founded  on  the 
parliamentary  plan  and  the  relative  letterpress,  which  are 
certainly  important,  and  which  were  forcibly  and  ably  urged  in 
the  judicious  argument  of  Mr.  Mansfield.  But  I  am  not  pre- 
pared to  say,  either  that  in  respect  of  the  parliamentary 
authority  given  in  relation  to  these  plans  and  relative  letter- 
press and  notices,  the  9th  clause  is  repealed,  or  that  the 
company  became  entitled  to  set  aside  the  provisions  of  the  9th 
clause,  and  indeed  to  set  them  at  defiance,  or  that  the  objeotiona 
of  the  complainers  are  now  excluded  as  too  late.  The  ugument 
was  ingenious,  bat  not  to  my  mind  conolosive. 
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Unless  the  9tli  clause  of  the  general  Act  was  intended  to  be 
continued  as  a  protection  to  the  public,  and  unless  it  was  im- 
ported into  the  local  Act,  I  cannot  see  why  the  first  head  of  the 
irst  agreement  was  made  part  of  the  locid  Act  at  all,  or  why 
the  whole  of  the  general  Act, — the  first  part  of  the  general  Act, 
and  not  only  the  second  and  third  parts,  should  be  made 
applicable  to  the  local  Act.  I  observe  that  the  Lord  Ordinary 
asks  this  question, — a  very  natural  question,  I  think, — and  I  have 
heard  no  satisfactory  reply. 

I  cannot  admit  that  the  parties  meant  to  introduce  into  this 
important  part  of  the  agreement  words  without  meaning. 
That  ia  never  presumed,  and  there  is  no  reason  to  believe  it 
here. 

On  the  whole  matter,  I  cannot  suppose  that  the  Legislature 
intended  in  1871  to  reject  as  inapplicable  the  protection  to  the 
public  contained  in  the  imjiortant  provision  made  in  the  9th 
clause  of  the  general  Act  of  1870.  Nor  can  I  suppose  that  the 
Lord  Provost  and  Magistrates  of  Edinburgh,  charged  with  the 
duty  of  protecting  the  public  interests  and  guarding  the  public 
safety,  in  a  matter  necessarily  calling  for  anxious  and  cautious 
provision,  did  agree  to  liberate  the  company  from  this  most 
important  statutory  limitation  of  their  powers. 

The  extent  of  free  space  on  the  street  along  the  line  of  tram- 
way is,  in  my  opinion,  a  matter  of  the  deepest  importance,  not 
only  to  the  interest  of  those  complainers,  but  to  the  safety  of 
the  public.  The  effect  of  enforcing  the  9th  clause  of  the  general 
Act  is  to  prevent  the  construction  of  a  double  line  of  tramways 
in  this  narrow  thoroughfare,  contrary  to  the  expressed  dissent 
of  these  complainers.  A  single  line  would  leave  the  necessary 
free  space.  A  double  line  in  that  place,  and  as  now  laid,  is 
dangerous.  The  authority  or  provisions  of  the  subsequent  local 
Act  must,  I  think,  be  viewed  as  given  under  the  condition  that 
the  persons  interested  as  these  complainers  are  do  not  dissent. 

Taking  that  into  consideration,  and  fairly  construing  the 
statutes  and  the  agreement,  I  concur  in  the  judgment  which  the 
Lord  Ordinary  has  pronounced. 

Lord  Jerviswoode. — ^I  may  state  that  on  all  the  points  which 
appear  essential  to  the  determination  of  the  question  here  raised, 
I  concur  in  the  judgment  proposed  to  be  pronounced  by  Lord 
Deas  and  Lord  Ardmillan. 

Lord  President. — As  I  have  the  misfortune  to  differ  not  only 
from  the  Lord  Ordinary,  but  from  all  your  Lordships,  I  think 
it  right  to  state  the  grounds  of  my  opinion  in  some  detail  The 
complainers  are  occupiers  of  houses,  shops,  or  warehouses  in  or 
abutting  upon  the  portion  of  North  Bridge  Street  which  extends 
from  the  south  end  of  tbe  North  Bridge  to  High  Street.  They 
constitute,  as  they  say,  more  than  one-third  of  the  whole  occu- 
piers of  the  houses  in  that  section  of  the  street  Their  com- 
plaint, and  the  remedy  which  they  seek,  is  confined  entirely  to 
that  portion  of  the  street.  I  am  not,  therefore,  inclined,  nor  do 
I  consider  myself  entitled  to  offer  any  opinion  as  to  the  rights 
of  the  Tramway  Company  in  that  part  of  the  North  Bridge 
which  is  not  between  the  houses,  but  is  open  ;  for  no  such 
question  can,  by  any  possibility,  be  raised  by  this  record  ;  the 
prayer  of  the  note  of  suspension  and  interdict  distinctly  limits 
tbe  remedy  to  that  portion  of  the  street  which  extends  from  the 
south  end  of  the  North  Bridge  to  the  High  Street  of  Edinburgh. 
Now,  the  ground  of  the  complaint  is  that  the  tramways,  in 
traversing  that  portion  of  the  street,  approach  nearer  than  9  feet 
6  inches  to  the  curb-stone  of  the  pavement  for  a  space  of  more 
than  30  feet  in  length,  and  the  complainers  maintain  that  that 
is  illegal,  under  the  Act  of  the  Tramways  Company.  If  I  were 
entitl^  to  consider  this  as  a  question  of  exiiediency,  I  should 
be  inclined  to  agree  with  a  great  deal  of  what  has  been  said  by 
your  Lordships,  for  I  consider  that  nothing  could  be  more  un- 
desirable than  the  construction  of  such  a  tramway  as  now  exists 
upon  the  North  Bridge  of  this  city.  But  it  appears  to  me  that 
such  considerations  are  irrelevant  in  this  question,  which  de- 
pends entirely  upon  the  construction  of  an  Act  of  Parliament. 
The  5th  section  of  the  Special  Act  provides  that,  '*  subject  to 
the  provisions  of  this  Act,  and  the  Acts  and  parts  of  Acts  in- 
corporated herewith,  the  company  may  make,  form,  lay  down, 
and  maintain  the  tramways  hereinafter  described,  in  the  lines 
and  according  to  the  levels  shown  on  the  deposited  plans  and 
sections,  and  in  all  respects  in  accordanoe  with  those  plans  and 


sections,  the  tramways  hereinafter  described,  with  all  ftofcr 
rails,  plates,  works,  and  conTeniences  oonnectcd  therewith,  ad 
may  enter  upon,  take,  and  use,  such  of  the  lands  delineated  • 
the  said  plans,  respectively,  as  may  be  required  for  that  pv- 
pose."     Now,  in  order  to  understand  preciaely  what  iitk 
poM'er  thus  given  to  the  Tramways  Company,  it  ia,  of  eon- 
indispensable  to  look  at  that  part  of  the  plan  applicable  to  tb 
North  Bridge,  for  the  ]iurpose  of  seeing  what  are  the  liaetaA 
levels  according  to  which  the  tramways  are  to  be  laid  don. 
The  first  thing  that  we  observe,  npon  looking  to  tbe  Ma. 
mentary  plan,  is  that  throughout  the  whole  course  of  the  Xerfk 
Bridge,  including  both  portions  of  North  Bridge  Street— bach 
that  at  the  north  end  and  that  at  the  sonth  end, — ^there  ii  U 
down  upon  the  plan  a  double  line  of  tramways.     There  ^ 
therefore,  power  given  to  lay  down  a  double  line  of  tnmnji 
along  the  whole  way,  and  the  Parliamentary  plan  contain  Ml 
only  drawings,  but  also  certain  printed  descriptionB,  ii\aA  m 
of  the  highest  importance.     Upon  that  sheet  of  the  drawinpii 
have  this  note, — *'  For  description  and  position  of  centre  b 
in  each  tramway,  see  sheet  No.  1,"  that  is,  sheet  No.  lof  fti 
volume  entitled  "Parliamentary  Flan.**     Now,  when ve cbbi 
to  sheet  No.  1  of  that  volume,  which  is  thus  made  part  of  fti 
Statute,  for  the  purpose  of  affording  an  accurate  de8crii<ifli<f 
the  works  to  be  executed,  we  find  this  statement : — Thitt  te 
are  to  be  several  lines  of  tramways  connecting  the  difcit 
parts  of  the  city,  and  the  sixth  of  these  lines  is  a  hue  sU 
runs  from  the  Edinburgh  General  Poet  OflBce  to  Newisgla 
The  tramways  along  that  line  are  called  in  this  part  of  the  1^ 
liamentary  plan,  and  are  also  called  in  the  body  of  the  StaM 
itself,  No.  6  and  No.  6a.      No.  6  is  the  eastern  line  of  the  dsrik 
line  of  tramways  along  the  North  Bridge,  No.  6a  is  the  votai 
line  —  here  again  showing  how   distinctly  the  compiajH 
authorized  to  make  not  one  line,  but  two  lines  of  tnamfi 
along  the  whole  of  the  North  Bridge.     The  description  pneHi 
to  show  how,  after  passing  the  North  Bridge,  the  double  liHtf 
tramways  is  continued  along  the  South  Bridge,  NicolaosSM 
and  various  other  streets,  until  it  reaches  Newington,  asdtka 
there  occurs  this  passage,  which  ap|)ears  to  me  to  be  cf  iM 
importance  in  this  question: — ''The  centre  line  of 
No.  6,  will  be  throughout  at  the  distance  of  4  feet  6  k 
from  and  on  the  left  hand  side  proceeding  from  the 
ment  to  the  termination  of  the  tramways  of  the 
centre  line  of  each  of  the  streets  and  roads  through  vhi^itf 
intended  to  pass,  excepting  that  from  a  point  one  chain  ssi 
of  the  north  end  of  the  bridge,  along  the  street  or  roaj  edi^ 
the  North  Bridge,  over  the  North  British  Railway,  the  ca0 
line  of  the  tramway  wiU  greatly  diverge  from  tbe  said  za^ 
ary  centre  line,  until  at  the  south  end  of  the  said  bridge  it  ^ 
tains  a  distance  of  8  feet  6  inches  from  and  on  the  leftluudiii 
(proceeding  as  aforesaid)  of  the  inutginaiy  centre  fine  of  At 
roadway  of  the  bridge,  and  thence  to  the  south  end  of  thesis 
bridge  at  a  point  inunediately  over  the  south  of  Low  UsW 
Street,  it  will  continue  at  the  last-mentioned  distance  bmMd 
on  tbe  left  hand  side  (proceeding  as  aforesaid)  from  the  iBSpr 
ary  centre  line  of  the  said  roadway,  and  then  will  again  grsJi- 
ally  approach,  and  until  in  the  length  of  one  chain,  whick  ■■ 
distance  of  4  feet  6  inches  from  and  on  the  left  hand  side  of  At 
imaginary  centre  line  of  the  street"    And  then  there  it  a  v» 
spending  description  of  the  western  tramway  upon  tbe  turn 
ground,  which  is  called  Tramway  No.  6a.      This  is  a  v«7 
minute  description,  and  it  is  perhaps  clothed  in  rather  too  BMy 
words.     It  might  be  comprised  in  a  very  small  nnmhtti 
words,  for  it  amounts  to  no  more  than  this,  that  each  of  tki 
two  tramways  passing  along  the  North  Bridge  and  North  Bn4p 
Street,  is  to  be  at  its  centre  4  feet  6  inches  from  the  eesta*  ^ 
the  street,  except  that  in  the  open  part  of  the  bridge  it  ii  t»l* 
a  great  deal  further  from  the  centre.      At  this  open  pointil  ■ 
to  be  8  feet  6  inches  from  the  centre.     I  have  already  aid  Alt 
it  is  needless  to  deal  with  that  portion  of  the  bridge  wUci  > 
unenclosed  by  houses,  because  it  is  not  within  this  case  in  fl^ 
form  whatever,  and  therefore  the  only  important  point  bcfci 
that  the  centre  line  of  No.  6,  and  equally  tiie  centre  line  of  St- 
6a,  in  passing  along  North  Bridge  Street,  must  be  4  fert  * 
inches,  neither  more  nor  less,  from  the  centre  line  of  the  itiMt 
Now,  that  being  matter  of  positive  enactment,  from  whiek  tk 
Tramway  Company  cannot  escape,  let  ns  see  what  the  neeeMfT 
consequence  of  this  is.     It  is  sti^wd,  in  the  nintk  artaflkof  tki 
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oondeecendenoe,  that  '*  the  distance  between  the  curb-stone  on 
the  west  side  and  the  cnrb-stone  on  the  east  side  of  the  North 
Bridge  measures  only  31  feet  10  inches  at  the  top  to  32  feet  6 
inches  at  the  bottom  of  the  said  street ;  and  if  a  double  line  of 
rails  is  laid  down  in  said  street,  with  the  usual  distance  between 
the  two  inner  rails,  the  space  intervening  between  the  outside 
of  the  footpath  on  either  side  of  the  road  and  the  nearest  rail 
of  the  tramway  will  be  less  than  9  feet  and  6  inches."    That  is 
admitted.      Parties,  therefore,  are  agreed  on  that ;  but  it  is 
batter  not  to  leave  a  matter  of  such  vital  importance  in  the  con- 
■tmotion  of  this  Statute,  even  to  the  admission  of  parties  ;  and 
I  therefore  proceed  to  show  that  it  is  certainly  the  case,  and 
tiiat  it  is  physically  impossible  otherwise  to  construct  the  tram- 
waya.    llie  total  breadth  between  the  footpaths  at  the  oarrow- 
mt  part  is  31  feet  10  inches,  one-half  of  which  is  16  feet  11 
inches.      One  half  of  the  street,  therefore,  on  each  side  of  the 
imaginary  line  of  the  centre,  is  15  feet  1 1  inches  from  the  curb- 
stone.    The  centre  line  of  each  tramway  is  4  feet  6  inches  from 
tlie  centre  line  of  the  street ;  and  must  be,  as  a  matter  of  statu- 
toty  enactment.     That  leavtss  1 1  feet  5  inches  of  breadth  from 
the  centre  line  of  the  tramway  to  the  curb-stone.     The  breadth 
joi  the  gauge  of  the  tramway  is  fixed  by  section  25  of  the  General 
Act  *t  4  feet  8^  inches.     Now,  taking  one-half  of  that  space, 
wis., — 2  feet  4\  inches  from  the  remaining  breadth  of  1 1  feet 
0  inches,  there  remain  only  9  feet  and  |  of  an  inch  between  the 
outer  line  of  each  tramway  and  the  curb-stone.     It  seems  to 
aOy  therefore,  to  be  mathematically  demonstrable,  that  it  is  im- 
pn— flilri  to  construct  the  lines  of  tramways  authorized  by  this 
Jkdb  ai  Parliament,  in  such  a  way  as  to  escape  from  the  result, 
ttttt  the  space  between  the  outer  line  of  each  tramway  and  the 
mKb-stone  shall  be  less  than  9  feet  6  inches.     If,  again,  yon 
fnka  the  broad  part  of  the  street,  where  the  total  breadth  is  32 
fai4  6  inches  between  the  curb-stones,  you  wiU  find  a  corre- 
j  result.     The  distance  then  between  the  outer  line  of 
tramway  and  the  curb-stone  on  each  side  will  not  be  so 
~     )  in  the  former  case,  but  it  will  still  be  under  9  feet  6 
It  seems  to  me  demonstrable,  then,  that  this  Act  of 
Ariiament  has  authorized  the  Tramways  Company  to  make  a 
donUe  line  of  railway  along  the  North  Bridge,  and  to  make  it 
is  mch  a  way  that  in  that  part  of  North  Bridge  Street  to  which 
the  present  complaint  refers,  there  must  be,  throughout  the 
whole  of  it,  a  less  space  between  the  outer  line  of  each  tramway 
tad  the  curb-stone  than  9   feet  6  inches.      Now,  it  is  quite 
:  possible  that,  notwithstanding  this  very  distinct  authority  given 
to  the  Tramways  Company  by  their  statute,  there  may  be  other 
fllanaes  in  the  A.ct  of  Parliament  which  prevent  the  company 
from  carrying  it  into  execution ;  and  I  understand  it  to  be  the 
opinion  of  your  Lordships,  that  the  line  is  authorized  to  be  laid 
^own  as  it  has  been  laid  down,  but  that,  notwithstanding  its 
booig  so  authorized  to  be  laid  down,  it  is  illegal     That  appears 
'to  me  to  be  a  singular  construction  of  an  Act  of  Parliament ; 
Imt  still  it  may  be  so.     Some  Acts  of  Parliament  are  very  oddly 
jbmmed,  and  even  very  self -contradictory ;  and  we  must  be  quite 
■ore  we  have  not  sudi  an  Act  of  Parliament  to  deal  with  here. 
It  is  not  immaterial  to  notice,  in  connexion  with  the  authority 
so  given  to  lay  down  tramways,  without  reference  to  the  9  feet 
0  inches  measurement,  that  there  is  a  clause  in  this  special  Act 
which  contemplates  the  construction  of  tramways  witiiin  9  feet 

0  inches  of  the  pavement,  and  provides  a  remedy,  or  at  least, 
psoTJdes  for  the  abatement  of  any  inconvenience  thence  arising. 
The  8th  section  provides  that, — "  Where  in  any  road  in  whidi 
»  doable  line  of  tramway  is  laid,  there  shall  be  less  width  be- 
tween the  outside  of  the  footpath  on  either  side  of  the  road  and 
the  nearest  rail  of  the  tramway  than  9  feet  6  inches,  the  com- 
psny  shall,  and  they  are  hereby  required,  to  construct  a  passing- 
plsoe  or  places,  connecting  the  one  tramway  with  the  other,  and 
hgr  means  of  such  passing-place  or  places  tiie  traffic  shall,  when 
nsceasary,  be  diverted  from  the  one  tramway  to  the  other." 
KoWy  sorely,  if  there  is  in  this  Statute,  either  by  incorporation 
or  in  any  other  way,  a  provision  that  there  shsU  be  no  tramway 
within  9  feet  6  inches  of  the  pavement,  this  was  an  unnecessary 
elsose.     But  it  was  a  necessary  clause  if  that  authority  whidb 

1  have  shown  had  been  given  to  the  Company  stands  in  full 
foroeb  sod  is  not  derogated  from  by  any  other  part  of  the  Statute. 
It  is  not  said  that  there  is  anything  in  the  clauses  of  the  Special 
Aot  itieli,  or  in  any  of  the  general  Statutes  incorporated  with 
the  Speoisl  Aot»  that  sflects  this  qaestioDy  or  that  could  be  con^ 


strued  so  as  to  derogate  from  the  authority  given  by  the  leading 
section  of  the  Special  Act — the  fifth  section — with  the  relative 
parliamentary  plan.  But  it  is  said  that  there  are  three  agree- 
ments, which  are  incorporated  with  the  Statute,  and  which  have 
the  effect  of  introducing  into  the  Statute  a  provision  that  no 
line  of  tramways  shall  be  constructed  in  the  way  complained  of 
in  this  suspension  and  interdict.  It  is  needless,  as  your  Lord- 
shi^is  have  said,  to  refer  to  more  than  one  of  these  agreements  ; 
for  they  are  all  substantially  the  same;  but  it  is  of  some 
importance  probably  to  observe  that  the  prsesent  complainers 
are  not  parties  to  any  of  these  agreements.  I  do  not  mean  to 
say  that  the  complainers  or  any  of  the  other  inhabitants  of 
Edinburgh  may  not  be  very  well  entitled  to  avail  themselves 
of  stipulations  made  on  behalf  of  the  community  by  the  Provost 
and  Magistrates.  But  it  must  be  kept  in  mind  that  they  are 
not  parties  to  this  agreement,  and  at  the  same  time  that  the 
Provost  and  Magistrates,  as  the  local  authority,  are  bound  by 
these  agreements  just  as  much  as  the  Tramways  Company. 
Now  there  is  one  clause  in  the  agreement  between  tike  Tramways 
Company  and  the  Magistrates  at  Edinburgh,  which  appears  to 
me  to  be  of  great  importance.  Under  the  Statute  all  that  was 
done  was  to  empower  the  Tramways  Company  to  make  these 
lines  of  tramway.  Whether  they  might  be  compelled  to  make 
them  we  need  not  consider,  but  so  far  as  the  language  of  the 
Statute  is  concerned  they  were  only  empowered  and  not  bound  to 
make  the  lines.  But  under  the  second  head  of  this  agreement 
they  were  bound  to  make  the  lines,  and  they  are  bound  to  make 
them  precisely  according  to  the  description  in  the  parliamen- 
tary plan.  Here  is  the  section : — '*  The  second  party  bind  and 
oblige  themselves  and  the  said  Company  to  proceed  immediately 
after  the  said  bill  shall  become  law,  to  lay  down,  construct,  and 
work  the  tramways  described  in  the  said  bill,  and  shown  on 
the  parliamentary  plans,  from  Haymarket  to  Leith,  and  from 
the  Edinburgh  General  Poet  Office  to  Newington,*'  and  some 
others  particularly  mentioned.  Now,  here  stands  an  agreement 
which  the  Lord  Invest  and  Magistnttes  are  entitled  to  enforce, 
and  which,  for  all  we  know,  they  are  prepared  to  enforce.  We 
must  assume  that  they  are  prepsred  to  enforce  it,  and  to  compel 
the  Tramways  Company  to  lay  down  these  lines  upon  the  North 
Bridge  and  North  Bridge  Street,  according  to  the  parliamentary 
plan.  And  is  it  to  be  said  that,  under  an  Aot  of  Parliament 
incorporating  this  agreement,  there  is  another  party  who  is 
entitled  to  interfere  and  say,  "  That  shall  not  be  done  ?  '*  What 
is  the  Tramways  Company  to  do  in  such  circumstances  ?  Are 
they  to  fulfil  the  express  terms  of  their  agreement  to  the  local 
authority — the  Provost  and  Msgistrates,^-or  are  they  to  com- 
ply with  that  construction  of  a  clause  of  this  agreement  which 
the  occupiers  of  houses  in  North  Bridge  Street  are  seeking  to 
enforce  against  them,  to  prevent  them  from  doing  that  which 
the  local  authority  requires  them  to  do  ?  It  is  a  very  singular 
position  if  that  be  the  case,  and  it  Ib  about  the  last  conclusion 
that  I  should  willingly  adopt, — ^that  either  the  Act  of  Parlia- 
ment or  an  agreement  embodied  in  that  Act  of  Parliament 
should  place  the  promoters  of  an  undertaking  in  such  a  position 
that  they  must  do,  and  at  the  same  time  not  do,  the  very  thing 
authorized  by  the  Act  of  Parliament.  But  the  real  question 
comes  to  be,  whether  the  first  head  of  the  agreement  which  has 
been  referred  to  is  really  susceptible  of  the  construction  that 
has  been  put  upon  it?  It  consists,  I  think,  of  two  parts, 
whether  it  is  of  any  practical  force  or  effect  at  alL  It  is  of 
some  consequence  to  distinguish  between  these  two  parts.  The 
first  is  this, — ''The  parties  hereto  of  the  first  part»  as  the 
local  authority  aforesaid,  shall  have  the  whole  rights,  powers, 
and  privileges,  which  the  Tramways  Act,  1870,  or  any  other 
general  Act  relating  to  tramways  now  in  force,  or  which  may 
hereafter  pass  during  this  or  any  future  session  of  Parliament, 
conferor  may  hereafter  confer  upon  the  local  authority  of  any  dis- 
trict.'' Does  that  mean  anything,  or  does  it  really  confer  upon  the 
local  authority,  the  first  party  to  this  agreement,  anything  that 
they  do  not  possess  without  it?  They  shall  have  all  power 
which  any  Aot  of  Parliament  has  given  or  may  give.  Is  there 
any  virtue  in  that  ?  If  there  be,  still  it  was  unnecessary,  for 
it  is  contained  in  one  of  the  dausee  of  the  Special  Act,  viz.,  the 
47th,  which  provides,— '*  Nothing  herein  contained  shall  be 
deemed  or  constmed  to  exempt  the  tramways  from  the  provi- 
sions of  any  general  Aot  relating  to  tramways  now  in  force,  or 
which  may  hereafter  pass  daring  this  or  any  f ntiure  sassion  of 
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Parliament."  It  is  not  very  easy  to  see  how  people  are  to  be 
subject  to  the  oi)eration  of  a  Bubsetjuent  Act  of  Parliament, 
iinlesB  that  Act  of  Parliament  applies  to  them,  and  if  the  Act 
of  Parliament  applies  to  them,  the  antecedent  agreement  is 
unnecessary,  so  that  really  the  whole  of  this  first  half  of  the 
first  head  of  agreement  consists  of  words  without  meaning.  Now, 
we  proceed  to  consider  the  second  part, —  "And  the  whole  pro- 
visions of  the  said  Acts  shall  apply  to  the  Act  of  Parliament 
which  the  said  second  party  is  now  ])romoting,  or  to  any  Act 
of  Parliament  which  they  or  the  company  may  hereafter  obtain, 
as  fully  in  every  respect  as  if  the  same  were  a  provisional  order 
obtained  imder  the  Tramways  Act,  1870.  Now,  I  quite  agree 
that  before  we  can  make  anything  of  this  second  part  of  the 
agreement,  we  must  distinctly  understand  what  is  meant  by 
the  words  "obtained  under  the  Tramways  Act,  1870."  It  is 
said,  although  that  is  rather  a  recent  discoveiy  in  the  arguments, 
that  a  provisional  order  obtained  in  this  way  means  a  provi. 
sional  order  obtained  from  the  Board  of  Trade,  but  not  con- 
firmed by  Parliament.  The  Lord  Ordinary  is  of  an  opposite 
opinion.  He  holds  that  it  means  a  provisional  order  obtained 
and  confirmed  by  Act  of  Parliament.  And  the  counsel  for  the 
complainers,  in  stating  the  argument  before  us,  adopted  the 
same  construction ;  but  that  was  withdrawn,  and  cannot  now  be 
founded  on.  But  let  us  consider  this  question  on  its  merits. 
If  this  Special  Act  of  Parliament  is  to  be  dealt  with  as  a  pro- 
visional order  "  obtained "  from  the  Board  of  Trade,  but  not 
confirmed  by  Parliament,  what  is  the  consequence  ?  The 
Tramways  Company  cannot  lay  down  a  rail,  or  use  a  spade  or 
pick  to  raise  a  stone  of  the  street.  They  have  no  authority 
whatever,  because  a  provisional  order,  until  confirmed  by  Parlia- 
ment, is  absolutely  worthless.  Now,  to  say  that  a  special  Act 
of  Parliament  which  has  passed  both  Houses  of  Parliament,  and 
received  the  Royal  assent,  is  to  be  in  the  same  position  as  a 
provisional  order  obtained  from  the  Board  of  Trade,  and  not 
confirmed  by  Parliament,  is  surely  too  startling  a  proposition  to 
receive  ready  assent.  If  it  is  to  be  a  provisional  order  still  un- 
confirmed, it  surely,  at  least,  must  have  the  right  to  procure 
confirmation.  Now,  in  what  form  is  Parliament  to  confirm  an 
Act  which  they  have  already  passed  ?  How  is  the  House  of 
Commons  to  entertain  a  bill  for  the  purpose  of  confirming  an 
Act  of  Parliament  which  has  already  obtained  the  Royal  assent  ? 
These  are  questions  I  cannot  answer,  and  it  is  just  because  I 
cannot  answer  these  questions,  that  I  am  driven  to  the  necessity 
of  adhering  to  the  construction  adopted  by  the  Lord  Ordinary, 
— that  the  provisional  order  intended  under  the  first  head  of 
this  agreement  means  a  provisional  order  not  only  obtained  from 
the  Board  of  Trade,  but  subsequently  confirmed  by  Parliament. 
The  object  of  framing  a  provisional  order  by  the  Board  of  Trade 
is  nothing  more  nor  less  than  to  save  the  time  of  Parliament. 
Instead  of  both  Houses  of  Parliament  appointing  committees  to 
consider  a  bill,  the  whole  thing  is  done  by  the  Board  of  Trade 
putting  the  matter  in  the  form  of  a  provisional  order ;  and  it 
seems  to  me  a  convenient  and  handy  arrangement  for  the 
purpose  of  expediting  public  business.  But  the  Board  of  Trade 
has  no  more  right  to  make  an  Act  of  Parliament,  or  to  give  the 
authority  to  make  a  tramway,  than  any  private  person.  That 
department  merely  prepares  materials  for  Parliament ;  and 
when  the  provisional  order  is  framed  and  adjusted  and  delivered 
to  the  promoters,  it  has  to  be  laid  before  Parliament,  in  order 
that  it  may  be  confirmed  and  converted  into  an  Act  of  Parlia- 
ment. But  when  it  is  converted  into  an  Act  of  Parliament,  it 
is  to  be  read  just  like  any  other  Act,  and  therefore,  if  this 
special  Act  is  to  be  dealt  with  as  a  provisional  order  confirmed 
by  Act  of  Parlisment,  I  cannot  see  what  benefit  any  person  obtains 
from  that  greater  than  he  would  have  in  dealing  with  it  as  a 
special  Act.  In  short,  in  the  result,  a  provisional  order  con- 
firmed, and  a  special  Act,  is  one  and  the  same  thing.  But  some- 
how or  other  it  is  said  that  a  provisional  order  could  not  have 
been  obtained  without  having  in  it  the  provisions  contained  in 
the  9th  section  of  the  General  Tramways  Act.  Now,  that  is  a 
very  unintelligible  proposition  to  me,  and  I  cannot  see  how  it  is 
arrived  at.  The  first  part  of  the  General  Tramways  Act  pro- 
vides almost  exclusively  for  the  way  in  which  provisional 
orders  are  to  be  obtained  and  carried  through,  not  for  the  way 
in  which  they  are  to  be  construed  after  they  are  carried  through ; 
not  for  the  way  in  which  tramways  are  to  be  constructed  under 
them ;  and  not  for  the  way  in  which  tramways  are  to  be  man- 


aged after  they  are  constmcted, — for  the  ooiutnictioii  ni  a  tm- 
way,   and  the  mode  of  management  form  the  sabject-matto 
exclusively  of  the  second  and  third  parte  of  the  Geiunl  Tnui* 
ways  Act ;  and,  accordingly,  the  second  and  third  part  of  tk 
General  Tramways  Act  are  incorporated  by  force  of  thatOenenl 
Act  itself  into  every  special  Act  and  every  provisional  oris 
alike.     There  is,  however,  no  mention  of  tlie  incorporatioB  ei 
the  first  part,  either  in  a  special  Act  or  provisioiisl  order, 
for  this  very  obvious  reason,  that  the  whole  functions  of  ttt 
first  part  of  the  Statute  have  come  to  an  end,  when  either  a 
special   Act  or  a  Provisional  Order  baa  been   obtained,  ihift 
is  to  say,  obtained  in  the  sense  of  having  pasaed  throng^  Fv* 
liament.     The  promoters  of  the  nndertalung,  when  they  pro- 
ceed to  apply  for  a  provisional  order,  are  obliged  to  give  sotioB 
and  deposit  documents,  very  much  in  the  same  way  as  if  thej 
were  applying  for  a  special  Act.     The  Board  of  Trade  is  aathor- 
ized  by  the  seventh  section  to  consider  the  application,  to  nukt 
various  inquiries,  and  then,  after  this  inquiry,  they  are  antkr 
ized  to  make  a  provisional  order.     Then  we  are  told  what  tikift 
provisional  order  is  to  contain.     It  is  to  contain  all  profimi 
necessary  to  regulate  the  form,  construction,  and  use  of  tk 
tramways.     In  other  words,  it  is  just  to  contain  everftUm 
that  would  be  contained  in  a  special  Act.     And  then  comes  Ik 
ninth  section: —  *'  Every  tramway  in  a  town  which  is  henate 
authorized  by  provisional  order,  shall  be  constructed  snd  miia* 
tained,  as  nearly  as  may  be,  in  the  middle  of  the  road ;  and  » 
tramway  shall  be'authorized  by  any  provisional  order  to  be  ■ 
laid,  that  for  a  distance  of  30  feet  or  upwards  a  less  spsoe  tfai 
9  feet  and  6  inches  shall  intervene  between  the  outside  d  Ik 
footpath  on  either  side  of  the  road  and  the  nearest  rail  of  Ik 
tramway,  if  one-third  of  the  owners,  or  one-third  of  the  oecqiai 
of  the  houses,  shops,  or  warehouses  abutting  upon  the  part  4 
the  road  where  suoh  less  space  shall  intervene  as  aforesaid  dnl, 
in  the  prescribed  manner,  and  at  the  prescribed  time^  exppoi 
their  dissent  from  any  tramway  being  so  laid."     Now,  this  ii 
plainly  nothing  more  than  a  direction  to  the  Board  of  Tak, 
just  like  a  standing  order  of  either  House  of  Parliameoi   ft 
would  be  just  as  easily  expressed  in  a  standing  order  "thatsif 
Committee  of  this  House  shall  authorize,"  and  so  fortii,a^ 
that  standing  order  shall  be  binding  upon  the  House  of  li^ 
ment  that  enacted  it.    But  when  an  Act  is  passed  that  hai  i«- 
ceived  the  Royal  assent,  of  what  avail  is  a    standing  older! 
If  this   special   Act   of  Parliament   had    been   a  provnasil 
order  obtained  from  the  Board  of  Trade,  and  subsequently  oos- 
firmed  by  Parliament,  and  contained,  as  this  spc^nal  Act  dom, 
authority  to  lay  down  these  rails  in  the  manner  objected  to,  tki 
9th  section  coidd  have  been  of  no  avaiL     To  show  how  eon- 
pletely  this  portion  of  the  Statute  deals  entirely  with  tkn 
preliminary  proceedings,  it  maybe  worth  while  to  show  what  fol- 
lows this  9th  section: — The  nature  of  the  traflic  has  bees  sped- 
fied  in  the  provisional  order ;  then  the  costs  of  the  ordtf  fit 
provided  for,  and  then  we  come  to  the  delivery  of  the  oidcrkf 
the  Board  of  Trade  to  the  promoters,  and  the  provisicm  for  Ik 
publication  of  that  order  before  it  can  be  confirmed  by  Fkib' 
ment ;  and  then  the  14th  section  provides:-—"  On  proof  to  tk 
satisfaction  of  the  Board  of  Trade,  of  the  completion  of  n^ 
publication  as  aforesaid,  the  Board  of  Trade  shall,  as  boob  a 
they  conveniently  can  idPter  the  expiration  of  seven  days  froa 
the  completion  of  such  publication,  procure  a  bill  to  be  intiv- 
duced  into  either  House  of  Parliament,  in  relation  to  any  pn- 
visional  order  which  shall  have   been  published  as  afowMi^ 
not  later  than  the  25th  of  April  in  any  year,  for  an  Act  to  eos- 
firm  the  provisional  order,  which  shall  be  set  out  at  leogtii  ii 
the  schedule  to  the  bill ;  and  until  confirmation  with  or  with- 
out amendment  by  Act  of  Parliament,  a  provisional  order  sate 
this  Act  shall  not  have  any  operation."    Then  it  is  profidid 
that  when  a  bill  is  introduced  into  Parliament^  it  may  bo  r^ 
ferred  to  a  select  committee,  but  when  the  Bill  is  once  psaidi 
then  the  Act  of  Parliament  confirming  the  provisional  oriff 
under  the  Act  shall  be  deemed  a  public  genend  Act    Asd  if 
this  had  been  a  provisional  order  in  its  original  fonn  and  cos- 
ception,  it  would  now  be  as  much  a  public  general  Act  of  ?»• 
liament  as  this  special  Act  really  is.    I  think,  therefore^  tkl 
this  reference  in  the  first  head  of  the  agreement  referred  to  ii 
the  special  Act  of  Parliament  reaUy  gives  no  aid  wbatefv  t» 
the  complainers  in  their  present  contention.     It  oauMUt  be  hdd 
absolutely  to  annul  and  abrogate  the  powm  which  the  tgted 
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Act  contains.  Unless  it  can  do  tbat,  it  can  be  of  no  avails  for 
therearedirectandexpress  powers  to  make  these  two  lines  of  tram- 
iray  along  North  Bridge  Street  within  a  less  distance  than  9  feet 
6  inches  of  the  pavement  of  either  si  le ;  and  nothing  but  an 
•xpress  contradiction  or  a  repeal  of  that,  can  possibly  take  away 
the  ix>wer.  I  am,  therefore,  constrained,  without  consideration 
of  those  other  matters  that  have  been  imported  into  the  dls- 
cuMions,  to  come  to  the  conclusion,  that  upon  the  construction 
oitius  Act  of  Parliament,  these  lines  of  tramways  could  be 
ttmifcnicted  in  no  other  manner  than  they  have  been  constructed, 
*  and  are  authorized  to  be  constructed ;  and  that  the  Tram- 
ways Company  by  their  special  Act,  incorporating  the  agreement 
witii  the  town  of  Edinburgh,  are  compellable  so  to  construct 
these  lines.  They  have  no  option.  For  these  reasons,  I  differ 
-  from  the  judgment  pronounced  by  your  Lordships. 

The  following  interlocutor  was  pronounced : — 

"  Adhere  to  the  Lord  Ordinary's  interlocutor,  and  refuse  the 
saolaiming  note,  and,  on  the  motion  of  the  complainers,  decern 
aod  ordain  the  respondents  to  remove  the  tramways  laid  by 
them  in  and  along  the  portion  of  North  Bridge  Street,  Edinburgh, 
which  ertends  from  the  south  end  of  the  North  Bridge  to  the 
Kgh  Street,  and  decern  and  ordain  the  respondents  to  restore 
the  carriage-way  of  that  portion  of  North  Bridge  Street  to  its 
former  condition :  Interdict,  prohibit,  and  discharge  the  respon- 
danta  from  making  or  constructing  any  tramway  along  the  said 
poitioii  of  North  Bridge  Street  in  such  manner  that  for  a  dis- 
)  of  thirty  feet  or  upwards  a  less  space  than  nine  feet  and 

:  inches  shall  intervene  between  the  curb-stone  of  the  pave- 
r  on  either  side  of  the  street  and  the  nearest  rail  of  the 
^fmrnway,  and  decern :  Find  the  complainers  entitled  to  the  ex- 
yff>«<*«  of  process,  allow  an  account,"  etc. 

Act.  Solicitor-General  (Clark),  Q^C,  M*Laren ;  Millar,  Allar- 
jlVr,  and  Bobson,  W.S.  Agent8.^AU,  Lord  Advocate  (Young), 
Q.C^  Mansfield;  Lindsay,  Paterson,  and  Hall,  W.S.  Agents, — 
IL  Clerk  A.E.H. 

February  22,  1873. 

SECOND  DIVISION. 

LoKD  Advocate,  Pursuer^  v.  Clyde  Steam  Navigation 
Company,  Defenders, 
'  Skip — Reffister^Tannage^StattOe  17  and  18  Viet.  c.  104  {Mer- 
*■  dkant  Shipping  Act,  1854),  sect,  21 — A  steam-ship  was  con- 
atmcted  with  an  " awning*'  or  ** hurricane '*  deck,  above  the 
'  main  deck,  extending,  with  two  gaps,  from  forecastle  to  poop. 
The  gaps  were  provided  with  doors  in  the  ship*s  sides,  and  could 
be  planked  over,  if  required,  so  as  to  cover  the  vessel  from  stem 
to  stem,  but  the  doors  were  not  capable  of  resisting  the 
pressure  of  the  sea,  and  the  covering  of  the  gaps  was  not 
made  water-tight.  Held,  on  a  sound  construction  of  the 
21st  section  of  the  Merchant  Shipping  Act,  1854,  that,  as 
the  vessel  could  not  be  loaded  to  the  depth  to  which  a  three- 
decked  vessel  ought  to  be  capable  of  being  loaded,  the 
**  awning  deck  "  was  not  a  "  third  deck,  commonly  called  a 
apar  deck,*'  in  the  sense  of  the  Statute ;  and  further,  that  as 
^e  space  between  the  main  deck  and  the  "  awning  deck " 
was  not  protected  fronvthe  action  of  the  water  while  at  sea, 
it  was  not  a  *'  permanent  closed-in  space  on  the  upper  deck, 
available  for  cargo  or  stores,  or  for  the  berthing  or  accommo- 
dation of  passengers  or  crew,"  and  consequently  that  the 
aaid  space  ought  not^to  be  included  in  the  registered  tonnage 
of  the  ship. 

Tbib  was  an  action  at  the  instance  of  the  Lord  Advocate 
OQ  behalf  of  the  Board  of  Trade  against  the  Clyde  Steam 
Navigation  Company,  to  have  it  found  that  the  proper 
registered  tonnage  of  the  steamship  '^  Bear  "  belonging  to 
the  defenders,  ascertained  in  accordance  with  the  rules  for 
the  measurement  of  tonnage  prescribed  by  the  Merchant 
Shipping  Act,  1854,  was  not  less  than  585*46  tons,  and 
tbat  the  defenders  were  bound  to  deliver  up  a  former 
certificate  of  registry,  in  which  the  ship  was  entered  as 
of  831*97  tons,  under  the  penalty  that  if  they  failed  to 
do  BO,  the  vessel  should  no  longer  be  entitled  to  the  pri- 
Tileges  of  a  British  ship. 


The  ship  "  Bear  "  was  built  in  1870  on  the  Clyde.  She 
was  intended  for  the  coasting  trade,  and  was  constructed 
with  a  covering  or  "  hurricane  deck  "  for  the  protection 
of  passengers  and  live  stock,  extending  with  two  breaks 
from  the  forecastle  to  the  poop.  The  breaks  respectively 
measured  13  feet  6  inches  and  8  feet  6  inches  fore  and 
aft,  and  could,  if  required,  be  covered  with  plankings. 

The  ship  when  ready  was  officially  surveyed,  and  en- 
tered in  the  register  as  of  331*97  register  tonnage.  The 
defenders  subsequently  caused  some  alterations  to  be  made 
upon  her,  which  enlarged  the  cabin  accommodation, 
whereby  her  tonnage  was  increased  by  about  60  tons.  In 
February  1871  they  intimated  the  fact  to  the  Registrar 
of  Shipping  at  Qlasgow,  with  a  view  to  a  remeasurement 
of  the  ship  and  a  correction  of  the  register.  It  was  then 
intimated  to  the  defenders  by  the  Collector  of  Customs  at 
Glasgow,  acting  under  the  instructions  of  the  Board  of 
Trade,  that  the  original  computation  of  the  ship's  tonnage 
was  erroneous,  in  consequence  of  the  surveyor  having 
exempted  from  measurement  the  space  between  the  ton- 
nage deck  and  the  '*  hurricane  deck,"  which  would  have 
added  189  tons  to  the  measurement.  The  Board  of  Trade 
insisted  that  this  space  should  be  included  in  the  registered 
tonnage,  against  which  the  defenders  protested  ;  and  after 
some  correspondence  the  present  action  was  raised  to  de- 
termine the  principle  on  which  the  measurement  was  to 
be  made,  in  accordance  with  the  rules  prescribed  by  the 
Merchant  Shipping  Act,  1854. 

The  question  between  the  parties  turned  upon  the  con- 
struction of  the  21st  section  of  the  Merchant  Shipping 
Act,  1854.  Sub-section  4  provides  for  the  case — "  If  there 
be  a  break  or  poop  or  any  other  permanent  closed-in  space 
on  the  upper  deck  available  for  cargo  or  stores,  or  for  the 
berthing  or  accommodation  of  passengers  or  crew,"  and 
then  follow  rules  for  measurement.  Sub-section  5  pro- 
vides for  the  case — *'  If  the  ship  has  a  third  deck  commonly 
called  a  spar  deck,"  and  then  follow  rules  for  the  measure- 
ment of  the  space  between  it  and  the  tonnage  deck. 

The  pursuer  maintained  that  the  structure  termed  by 
the  defenders  a  ^^  hurricane  deck,"  with  the  coverings 
which  connected  that  deck  with  the  forecastle  before  and 
the  poop  behind,  formed,  in  the  sense  of  sect  21,  sub-sect 
5,  a  '^  third  deck,  commonly  called  a  spar  deck,"  and  that 
consequently  the  whole  space  between  it  and  the  tonnage 
deck  must  be  included  in  the  measurement.  Alternatively 
he  maintained  that  the  space  under  the  hurricane  deck 
was  a  "  permanent  closed-in  space  available  for  cargo  or 
stores,  or  for  the  berthing  or  accommodation  of  passengers 
or  crew,"  in  the  sense  of  sect  21,  sub-sect  4. 

The  Lord  Ordinary  (GiflFord)  remitted  to  Mr.  W.  T, 
Mumford,  Lloyds'  surveyor,  Glasgow, 
*'  to  examine  the  steam-ihip  '  Bear/  belonging  to  the  defenders, 
and  report  as  to  the  present  state  and  position  of  the  main  deck 
of  said  vessel,  and  of  the  erections,  structures,  and  coverings 
thereon,  as  far  as  the  same  relate  to  or  bear  upon  the  question 
as  to  the  measurement  for  the  registered  tonnage  of  the  said 
steam-ship ;  and,  in  particular,  to  compare  the  said  steam-ship 
with  the  model  No.  11  of  process,  and  to  make  such  alterations 
on  or  additions  to  the  said  model  as  he  may  think  necessary  to 
show  the  existing  state  of  the  said  ship  in  reference  to  the 
question  of  measurement,  with  power,  if  necessary,  to  make  any 
further  or  additional  model;  and  further,  to  report  on  any 
matter  of  structure  of  the  said  ship  which  either  party  may 
suggest  as  bearing  upon  the  question  at  issue,  and  requests  the 
reporter  to  return  his  report  quam  primum." 

Mr.  Mumford  returned  a  report,  the  substance  of  which 
was  as  follows  ! — 

The  main  deck  was  construoted  as  a  weather  deck, 
with  the  usual  soupperSi  hatchwaySi  gratings^  pamps^ 
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eta,  and  was  fitted  up  with  removeable  cattle-pens. 
Above  the  main  deck  was  a  forecastle,  a  poop,  with  parts 
of  an  awning  deck  intervening,  separated  by  two  gaps  or 
catlings  which  measured  respectively  13  feet  6  inches  and 
8  feet  6  inches  wide,  each  gap  extending  completely  across 
the  vessel.  The  height  between  the  main  and  awning 
decks  was  6  feet  10  inches.  The  part  of  the  awning 
deck  next  the  forecastle  conld  be  unfastened  and  removed  if 
required,  to  allow  cargo  of  great  length  or  bulk  to  be 
passed  into  the  hold.  This  removeable  piece  of  deck  was 
caulked.  Between  it  and  the  midship  part  of  the  awning 
deck,  the  larger  gap  or  cutting  intervened,  and  between 
the  midship  part  and  the  poop  the  smaller  gap  intervened. 
Both  gaps  were  provided  with  doors  in  the  ship's  sides 
abreast  of  them  as  far  down  as  the  main  deck  water-way, 
or  within  2^  inches  of  the  main  deck.  The  doors  were 
not  fitted  so  as  to  be  water-tight  against  pressure.  The 
cuttings  were  provided  with  planks  by  which  the  main 
deck  could,  if  required,  be  covered  from  stem  to  stern. 
The  planks  were  not  however  made  to  fit  so  as  effectually 
to  shelter  cargo  beneath  them.  There  was  no  evidence  of 
the  joints  having  ever  been  caulked,  or  of  any  fastenings 
having  been  provided  or  adopted  for  using  tarpaulins  in 
covering  these  spacea  In  accordance  with  the  remit, 
Mr.  Mumford  returned  answers  to  special  questions  sub- 
mitted to  him  by  the  parties. 

The  following  were  the  more  important  points  submitted 
by  the  pursuer's  agents : — 

"  1.  Whether  the  upper  or  third  deck  does  not  enable  the 
■hip  to  carry  cargo  or  stores  on  the  main  deck,  which  coald  not 
be  safely  carried  on  a  deck  wholly  or  partially  exposed  to  the 
weather  ? — Reply.  The  upper  or  tlurd  deck  does  enable  the  ship 
to  carry  cargo  or  stores  with  safety  in  proportion  to  the  extent 
of  the  covering,  and  the  position  of  the  cargo  in  reference  to  the 
existing  arrangements  of  the  openings  in  the  sides  and  deck 
above. 

'*  2.  Whether  the  ordinary  working  of  the  ship  when  at  sea  is 
not  carried  on,  on  the  upper  deck,  and  whether  the  windlass, 
mooring  bitts,  anchors,  chains,  etc.  etc.,  are  not  all  worked  on 
the  upper  deck  ? — Reply,  Mostly,  bat  not  exclusively  ;  for  the 
ordinary  working  connected  with  the  engines  and  boilers,  also 
for  access  to  the  crew  accommodation,  the  locker  for  '  regulation 
lights/  etc.,  causes  traffic  on  the  main  deck  to  reach  them,  for 
which  passages  are  required  to  be  left,  there  being  no  other 
practicable  means  of  reaching  these  except  by  the  main  deck  ; 
the  capstan  (in  lieu  of  windlass),  mooring  bitts,  anchors,  chains, 
etc.,  are  all  worked  on  the  upper  deck. 

**  3.  Whether  the  existence  of  the  upper  deck  does  not  enable 
the  '  Bear  *  to  carry  cargo  or  stores  on  tbe  main  deck,  which  she 
could  not  carry  with  safety  on  the  main  deck  without  the  pro- 
tection afforded  by  the  upper  deck,  and  whether  the  said  upper 
deck  is  not  practically  a  complete  deck  for  all  purposes  of  surety 
and  protection  to  ship  and  cargo,  when  the  hatches  across  the 
openings  in  the  upper  deck  are  secured,  and  the  doors  at  the 
sides  are  closed  ? — Reply.  The  upper  deck  does  enable  the  ship  to 
carry  cargo  on  most  parts  of  the  main  deck  with  greater  safety 
than  if  it  was  without  the  protection  aflforded  by  it.  The  upper 
deck,  however,  being  separated  in  two  places  by  gaps  made 
quite  across  the  vessel,  and  of  the  respective  widths  of  13  feet 
6  inches  and  8  feet  6  inches,  is  not  practically  a  complete  deck 
for  all  purposes  of  safety  to  ship  and  cargo ;  the  hatches  and 
doors  referred  to,  not  being  efficiently  secured,  would  admit  of 
leakage  in  the  wake  of  these  openings.  A  complete  upper  deck 
for  all  purposes  of  safety  and  protection  to  ship  and  cargo, 
would,  without  doors  at  the  sides,  and,  in  a  measure,  with 
efficient  doors,  admit  of  the  ship  being  loaded  down  to  the 
depth  of  freeboard,  usual  to  2,  3,  or  spar  decked  vessels." 

**  7.  Whether  cargo  usually  carried  in  the  hold  can  be  stowed 
and  carried  under  the  spar  deck  ? — Reply.  Yes,  subject  to  con- 
ditions named  in  replies  Noe.  I  and  3,  but  provided  that 
the  ship's  load  draught  is  not  thereby  increased  to  an  extent 
that  would  render  her  unseaworthy  through  bringing  the  doors  ■ 

*    ^des  too  near  to  the  water."  | 


The  following  were  sabmitted  by  the  defenden' 
agents: — 

"1.  Whether  the  space  under  the  harricane  deck  betveci 
the  cuttings  is  not  absolutely  necessary  for  the  woiiung  of  tke 
ship  ? — Reply.  A  part'of  it  is  absolutely  necessary. 

**  2.  WheUier  you  consider  this  deck  la  a  continuous  deekf- 
Reply.  This  deck  being  separated  by  openingB  completely  aena 
the  vessel,  and  these  openings  being  provided  with  planks  isd 
hatches  unsuitable  to  any  weather  deck,  which  are  not  futewd 
down  or  rendered  water-tight,  I  do  not  consider  it  a  oontiBooa 
deck." 

Additional  questions — 

"  1.  Whether,  from  the  nature  of  the  eonsirnction  of  tk 
coverings,  it  is  adapted  for  keeping  oat  seas  aa  effectually  m  i 
continuous  deck  would,  and  whether  cargo  carried  under  tk 
covering  or  awning  deck  is  liable  to  the  risk  of  being  daaufed 
by  sea  water,  same  as  if  carried  on  an  open  deck  ? — Reply,  ii 
there  is  no  efficient  hatchway  comings  around  the  cuttingi  k 
the  covering,  or  other  effectual  means  provided  for  enekng 
and  covering  these  spaces  so  as  to  keep  out  seas,  the  oorcng 
is  not  as  effectual  as  a  continuous  deck  would  be  ;  cargo  esnial 
under  the  covering  or  awning  deck  is  therefore  liable  to  riak  4 
being  damaged  by  sea  water,  but  this  risk  of  damage  is  mak 
less  than  if  such  cargo  was  carried  on  an  open  deck. 

'*  2.  State  what  is  meant  by  an  awning-deck  and  a  8par4ee^ 
and  the  purposes  served  by  each  : — Reply.  An  awning-deck  s 
a  lightly  constructed  and  not  necessarily  a  continuous  deck; 
over  a  main  or  weather-deck.    The  sides  of  the  vessel  sbtii 
the  main-deck  are  usually  of  light  structure,  and  are  fitted  wifc 
ports  and  scuppers  through  the  ship's  sides,  to  dischaige  af 
water  that  may  find  its  way  on  to  the  main-deck,  the  ma»4ick 
being  fitted  with  comings  and  hatches  as  it  would  be  to  a  ddE 
entirely  exposed  to  the  weather.     A  spar-deck   and  its  aim 
above  the  main-deck  is  of  stronger  construction  than  an  awuif 
deck,  and  is  continuous  and  complete  in  all  arrangemeati  m  • 
weather-deck,  without  scuppers  through  the  sides  at  the  mtm- 
deck  below,  but  occasionally  with  ports  in  the  *tween  deeb; 
which  ports  are  strongly  secured  and  made  to  fit  water-i^ 
so  that  cargo  may  be  safely  carried  in  the  space  betwees  Iki 
two  decks.     The  upper  deck  of  a  three  or  two  decked  ship  k  aki 
stronger  in  proportion  than  either  a  spar  or  awning-decL    III 
purpose  intended  to  be  served  by  an  awning-deck,  is  tkii  if 
shelter  and  protection  to  passengers  and  cattle,  or  sndi  cMfi 
as  would  otherwise  be  carried  on  an  open  deck,  while  aqarff 
upper  deck  is  intended  to  cover  dry  and  perishable  csfgiwa 

'*  3.  State  whether  the  ship,  if  treated  as  a  three-decked  ikf^ 
could  be  loaded  as  a  three-decked  vessel  usually  is,  and  aUf 
sent  to  sea,  having  regard  to  the  ventilating  side-ports  is  tb 
steerage  and  gangways,  and  what  the  probable  effect  wosld  k 
if  the  vessel  were  so  loaded  ? — Reply.  A  three-decked  skip  ■ 
usually  loaded  down,  so  that  her  main  or  middle  deck  imidiMjp 
is  at  or  below  her  water-line  ;  the  usual  custom  being  tkitkir 
submerged  side  amidships,  measured  from  the  top  of  the  qptf 
deck  at  the  side  to  the  water-line,  should  be  3  inches  to  «niy 
foot  of  her  depth  of  hold ;  so  that  in  a  vessel  whose  deptk  if 
hold  is  taken  at  21  feet  3  inches,  her  height  of  freeboard  mM 
be  5  feet  3}  inches,  eras  marked  on  the  accompanying drswi^; 
but  if  the  vessel  has  cargo  ports  or  doors  in  her  sides,  tkt  wm, 
strength,  and  efficiency  of  tiiese  must  be  taken  into  aoooss^  « 
they  act  more  or  less  against  her  being  loaded  down  to  tb 
depth  of  freeboard,  accoiding  with  the  foregoing  custom.  lUi 
also  applies  in  a  measure  to  the  ventilating  side-^wcts  ia  ^ 
steerage,  and  their  protection  in  case  of  accident.  The  wuAd 
strength  and  efficiency  of  the  gangway  doors,  and  the  podtiBi 
of  the  steerage  side  scuttles  in  the  *Bear,'  would  tharfat 
prevent  her  from  being  loaded  down  as  a  three-decked  iM^ 
with  well  secured  ports,  may  with  safety  be  laden  aod  soifc  ti 
sea.  If  loaded  regardless  of  these  points,  the  vessel  woold  h 
unseaworthy." 

Tbe  Lord  Ordinaiy  pronounced  the  following  inlff* 
locutor : — 

<*  I2th  November  1872.— Having  considered  the  dossdreovi 
the  report  by  Mr.  Mumford,  Na  12  of  proossa,  and  whole  p 
~    '     "  sound  oooali  " 


oess — ^Finds  that,  according  to  the 

Merchant  Shipping  Act,  1854,'  and  lelatiTe 
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d  the  main  or  tonnage  deok  of  the  Bteam-ship  *  Bear/ 
:  between  the  aft  end  of  the  forecastle  and  the  front 
S  ought  not  bo  be  measured  or  included  as  part  of 
T  tonnage  of  the  said  steam-ship,  reserving  to  measure 
be  deck-house  constructed  on  the  main  deck  between 
I ;  and  to  this  extent  and  eflfect  assoilzies  from  the 
'  conclusions  of  the  action,  and  decerns  :  And,  with 
inding,  appoints  the  cause  to  be  enrolled,  that  parties 
upon,  or  that  a  remit  may  be  made  to  ascertain,  the 
nt  in  conformity  with  the  above  finding :  Finds  the 
entitled  to  the  expenses  hitherto  incuired  by  them, 
the  account  thereof,"  etc. 

-The  Lord  Ordinary  had  occasion  to  consider  the 
aised  in  the  present  process  in  a  similar  action,  which 
in  the  beginning  of  the  present  year.* 
lestiou  related  to  the  steam-ship  '  Danzig '  of  Leith, 
rd  Ordinary's  judgment  is  dated  30th  January  1872. 
nent  was  acquiesced  in  by  both  parties,  and  the 
ras  measured  in  conformity  therewith. 
)rd  Ordinary  stiU  adheres  to  the  views  expressed  in 

•  his  judgment  in  the  case  of  the  'Danzig,'  and  as 
>n  in  the  present  action  turns  upon  the  same  clauses 
chant  Shipping  Act,  and  involves  the  same  considera- 
Lord  Ordinary  ventures  respectfully  to  refer  to  his 
r  and  note  of  30th  January  1872,  which  he  holds  as 
ere.     It  is  No.  19  of  the  present  process. 

[though  the  questions  and  principles  raised  in  the 
e  relative  to  the  steam-ship  *  Bear '  are  of  the  same 

those  formerly  raised  relative  to  the  steam-ship 
still,  as  the  construction  of  the  ships  is  somewhat 
the  application  of  the  principles  and  rules  of  the 
ist  be  carefully  considered  in  relation  to  the  actual 
f  the  steam-ship  *Bear,'  and  the  Lord  Ordinary  must 
^  that  he  feels  there  is  much  greater  difficulty  and 
ealing  with  the  *  Bear '  than  with  the  '  Danzig.' 

it  was  very  ingeniously  and  forcibly  urged  by  the 
[lat  in  reference  to  the  *Bear'  there  was  just  the 
lich  was  wanting  in  the  case  of  the  '  Danzig,'  viz.,  a 
losing  in  of  the  whole  space  under  the  awning  deck, 
g  both  fore  and  aft,  while  in  the  *  Danzig '  there  was 
opening  aft,  and  it  was  maintained  that  the  *  Bear  ' 
1  instance  of  the  case  put  under  the  fifth  head  of  the 
lary's  note  in  the  '  Danzig '  case,  and  no  doubt  it  is 
bat  the  difficulty  of  the  case  arises. 

whole,  however,  the  Lord  Ordinary  has  come  to  be 
that  the  space  under  the  awning  deck  of  the  '  Bear,' 
the  space  forward  between  the  forecastle  and  the 
;k,  and  the  space  aft  between  the  awning  deck  and 
lot  measurable  for  tonnage  under  the  Statute.  Of 
Lord  Ordinary  leaves  out  of  view  any  engine-rooms 
>uses  under  the  awning  deck,  which,  as  closed-in 

to  be  separately  dealt  with. 

lews  were  urged  by  the  pursuers,  both  leading  to  the 
that  the  whole  space  between  forecastle  and  poop 
leasured  and  included  in  the  tonnage  of  the  ship. 
It  was  maintained  that,  looking  to  the  structure  of 
lied  the  upper  or  awning  deck  of  the  •  Bear,'  with 
igs  which  connected  that  deck  with  the  forecastle  in 
rith  the  poop  behind,  the  whole  really  formed  in  the 
le  Statute  (section  21,  sub-section  5)  '  a  third  deck,' 
called  a  spar  *  deck.'  Of  course,  if  this  is  the  case, 
hole  space  under  the  spar  deck  must  be  measured 

said  sub-section  5. 

iswer  to  this  seems  to  the  Lord  Ordinary  to  be  satis- 
%t  the  covering  in  question  is  not  a  '  spar  deck,*  but 
I  of  an  awning  deck.'  This  is  expressly  reported  by 
»rd,  whose  report  has  not  in  any  particular  been  ob- 

awning  deck,  as  its  very  name  implies,  is  quite 
>m  a  spar  deck.     Its  purpose  is  not  to  form  a  third 

on  referred  to  was  at  the  instance  of  the  owners  of  the 

*  Danzig"  of  Leith,  against  the  Lord  Advocate  on  behalf 
:  of  Trade,  to  have  it  found  that  the  space  between  the 
nd  the  hurricane  deck  of  that  vessel  ought  not  to  be  in- 
ts  rsffistared  tonnsge.  The  interlocutor  and  note  of  the 
ly  inll  be  found  as  an  appendix  to  this  case. 


deck,  constituting  a  hojd  or  between  decks  below  it,  but  merely 
to  form  a  shelter  or  awning  for  the  main  or  weather  deck, 
which  remains  complete  as  before.  Nothing  can  be  carried  on 
the  top  of  the  awning  deck,  which  is  not  in  any  way  protected 
by  bulwarks,  but  which  is  a  mere  cover  stretched  over  the 
proper  bulwarks  of  the  ship,  and  thus  sheltering  as  an  awning 
does  the  main  deck  of  the  ship.  The  scuppers  and  other  usual 
openings  are  all  on  the  main  deck,  just  as  if  there  was  no  awn- 
ing deck,  and  there  is  no  provision  for  closing  these  so  as  to 
make  the  space  between  the  main  deck  and  the  awning  deck 
in  any  sense  of  the  word  one  of  the  'tween  decks  of  the  ship. 

''It  would  be  most  unjust  to  deal  with  this  awning  deck,  or 
parts  of  an  awning  deck,  as  if  it  were  a  third  or  spar  deck,  for 
this  would  be  to  compute  the  tonnage  of  the  ship  as  if  she  might 
be  loaded  so  as  to  sink  her  main  or  middle  deck  below  the 
water  line — a  thing  utterly  impossible  with  the  '  Bear,'  as  is 
fully  explained  by  Mr.  Mumf&rd  in  the  last  answer  of  his 
report,  and  in  the  sketch  annexed  thereta 

"  The  Lord  Ordinary  therefore,  in  the  face  of  Mr.  Mumford's 
report  to  the  contrary,  cannot  hold  the  '  awning  deck '  or '  partial 
awning  deck'  of  the  'Bear'  to  be  a  'spar  deck'  under  the 
Statute.     But— 

"  Second,  The  alternative  view  was  chiefly  insisted  in  by  the 
pursuers,  tiiat  at  all  events  the  space  under  the  awning  deck 
was  a  '  closed-in  space '  or  '  permanent  closed-in  space '  in  the 
sense  of  sub-section  4  of  section  21  of  the  Statute  and  relative 
regulations.  It  was  ingeniously  contended  that  the  plankings 
or  gangways,  by  means  of  whidi  the  cute  or  gaps  fore  and  iSt 
of  the  awning  deck  might  be  closed  up  in  a  storm,  were  per- 
manent iclosings,  just  as  a  door  or  hatchway  is  a  permanent 
closing,  though  they  are  made  to  open  and  to  shut. 

"  This  seems  to  the  Lord  Ordinary  to  be  the  only  difficult 
point  in  the  case.  But  the  Lord  Ordinary  has  come  to  the 
conclusion  that  these  plankings,  which  after  all  are  only 
occasionally  used,  do  not  constitute  a  permanent  closed-in  space 
.  within  the  meaning  of  the  Act. 

"  They  are  only  used  in  storms,  and  to  avoid  or  prevent  to  a 
great  extent  seas  from  being  shipped  on  the  main  deck.  They 
are  not  caulked,  and  cannot  be  laid  so  as  to  exclude  the  water. 
The  doors  at  the  sides  also  would  admit  large  quantities  of 
water,  varying  according  to  the  pressure,  and  the  space  below 
could  not  possibly  in  a  storm  be  kept  dry.  Now,  to  justify 
measurement,  the  space  to  be  measured  must  not  only  be 
'  permanent '  or  *  permanently  closed  in,'  but  it  must  be  '  avail- 
able for  cargo,  or  stores,  or  for  the  berthing  or  accommodation 
of  passengers  or  crew.'  This  does  not  refer  to  deck  cargo  or 
deck  stores,  the  space  for  which  is  never  measured,  but  to 
perishable  cargo,  which  must  be  kept  dry ;  and  it  is  plain  from 
Mr.  Mumford's  report  that  such  cargo  could  not  be  stored 
there,  nor  could  passengers  or  crew  be  berthed  there.  Still 
further,  the  space  is  to  a  large  extent  necessary  for  the  working 
of  the  vessel,  and  for  accesses  to  the  engine-room,  coal  and  ash 
shoots,  and  to  some  of  the  pumps  and  sounding  rods.  The 
Statute  never  intended  such  spaces  to  be  measured  as  available 
for  cargo. 

"In  the  whole  circumstances,  therefore,  and  while  feeling 
that  the  case  is  attended  with  nicety,  the  Lord  Ordinary  adopts 
the  view  of  the  defenders.  If  it  could  have  been  shown  in  this 
case,  or  if  it  shall  appear  in  any  other  case,  that  an  attempt  is 
made  merely  to  evade  the  provisions  of  the  Statute,  and  to  get 
the  benefit  of  a  proper  hold  or  'tween  decks,  without  having  it 
measured,  the  Court  will  at  once  defeat  such  an  attempt.  Even 
when  the  matter  comes  to  be  a  nice  question  of  degree,  the 
Court  would  be  slow  to  interfere  with  the  judgment  and  dis- 
cretion of  the  Board  of  Trade  officials,  but  in  1^  present  case 
it  appears  to  the  Lord  Ordinary  that  they  are  seeking  to  include 
as  tonnage  measurement  space  which,  according  to  the  sound 
view  of  file  Statute,  cannot  be  considered  as  su(^" 

The  pursuer  obtained  leave  to  redaim. 
At  adyislDg — 

Lord  Justiob-Clebk. — The  question  involved  in  this  case  is 
of  some  novelty.  The  action  is  one  at  the  instance  of  the  Lord 
Advocate,  as  representing  the  Board  of  Trade,  and  the  summons 
concludes  to  have  it  found  and  declared  that  the  steamship 
"Bear"  of  Glasgow  is  of  a  tonnage  not  less  than  685-46  tons, 
and  that  the  defenders,  the  owners^  are  bound  to  ddiyer  up  a 
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former  certificate  of  registry,  under  tbe  penalty  that^  if  they 
fail  to  do  so,  the  vessel  shall  no  longer  be  considered  a  British 
vessel,  or  entitled  to  the  privileges  of  one. 

It  seems  that  this  vessel,  the  "  Bear,"  was  built  on  the  Clyde, 
and  registered  in  1870  in  usual  foruL  Her  tonnage  was  then 
registered  as  331*97.  She  thereafter  was  engaged  in  the  trade 
between  the  Clyde  and  Ireland.  Ovring  to  some  alterations  in 
the  cabin  accommodation  of  the  ship,  it  became  necessary  for 
her  again  to  be  registered ;  and  on  this  occasion  the  surveying 
officers,  by  directiona  it  is  said  of  the  Board  of  Trade,  increiised 
her  registered  tonnage  to  the  amount  specified  in  the  summons, 
that  is,  from  331*97  to  585*46.  It  seems  not  to  be  disputed 
that  the  greater  part  of  this  addition  ariaes  from  the  surveyor 
having  included  a  space  between  the  forecastle  and  the  poop  as 
being  subject  to  measurement  which  had  not  been  so  included 
iu  the  former  survey.  The  owners  have  resisted  this  addition, 
and  hence  the  present  action  has  been  brought. 

The  question  involved  depends  on  the  meaning  of  two  sub- 
sections of  one  of  the  clauses  of  the  Merchant  Shipping  Act,  17 
and  18  Vict.  c.  104.  There  had  been  previous  statutory  pro- 
visions on  the  subject,  but  this  Statute  introduces,  from  section 
20  to  section  29,  very  detailed  rules  for  ascertaining  the  tonnage 
of  vessels  prior  to  tiieir  entering  the  register.  I  need  not  go 
over  the  process  in  detail,  but  the  object  is  by  ascertaining  the 
cubic  contents,  and  thereafter  reducing  them  by  a  given  formula, 
to  ascertain,  not  the  absolute,  but  the  relative  carrying  capacity 
of  the  vessel  for  many  important  purposes.  These  general  rules 
suffer  modifications,  first,  iu  the  case  of  a  vessel  "having  a 
break  or  poop,  or  other  permanent  closed  in  space,  on  the  upper 
deck  available  for  cargo  or  stores,  or  for  the  berthing  or  accom- 
modation of  passengers  or  crew,*'  which  case  is  provided  for  in 
sub-section  4  of  section  21 ;  and  secondly,  if  the  ship  has  '<a 
third  deck,  commonly  called  a  spar  deck,"  which  is  provided  for 
in  sub-section  5  of  the  same  section.  There  are  other  modifica- 
tions of  the  general  rule  in  regard  to  engine  space  and  otherwise 
which  need  not  be  referred  to.  The  question  which  we  have  to 
consider  is,  whether  this  vessel  has  a  third  deck,  commonly 
called  a  spar  deck,  in  the  sense  of  sub-section  5,  or  whether  the 
space  in  question  is  a  break  or  poop,  or  other  permanent  closed 
in  space,  on  the  upper  deck,  in  the  sense  of  sub-section  4  ? 

The  Lord  Ordinary  has  not  allowed  a  proof  of  the  averments 
of  parties,  but  remitted  to  Mr.  Mumford,  Lloyds'  surveyor,  to 
report  on  the  vessel.  The  defenders,  the  shipowners,  wore 
anxious  to  have  a  proof ;  but  this  was  resisted  on  the  part  of 
the  pursuer,  and  the  case  now  comes  to  us  as  a  concluded  cause 
on  Mr.  Mumford's  report  I  am  not  disposed  to  disturb  the 
Lord  Ordinary's  course  in  that  matter,  although  the  report, 
which  is  very  able  and  distinct,  leaves  some  facts  not  altogether 
cleared  up.  The  state  of  the  vessel  is  so  clearly  described  in 
the  report  and  in  the  very  lucid  note  of  the  Lord  Ordinary, 
that  I  shall  content  myself  with  very  shortly  expressing  my 
opinion  on  the  two  questions  which  are  thus  raised  for  judg- 
ment. 

I  am  of  opinion,  in  the  first  place,  that  the  raised  portion  of 
the  vessel  above  the  main  or  tonnage  deck  is  not  a  third  deck 
in  the  sense  of  the  fifth  sub-section  of  the  21st  section.  It  is  quite 
true  that  when  the  openings  in  this  upper  construction  are 
covered,  there  is  a  continuous  platform  from  stem  to  stem.  It 
also  appears  that  the  ship  is  to  a  large  extent  worked  from  the 
top  of  this  upper  deck,  although  it  is  also  true  that  the  main  or 
tonnage  deck  retains  to  some  extent  the  character  of  a  weather 
deck,  and  that  the  scuppers  or  outlets  for  water  are  placed  there, 
and  not  on  the  upper  deck.  But  the  conclusive  ground  on 
which  it  is  impossible  to  hold  that  this  covering  or  platform, 
although  capable  of  being  made  continuous  from  stem  to  stem, 
can  be  considered  as  a  third  deck,  is,  that  the  doors  at  the  ter- 
mination of  each  of  the  openings  in  the  space  in  question,  which 
reach  down  nearly  to  the  level  of  the  main  deck,  are  not  so  con- 
structed as  to  be  capable  of  resisting  the  pressure  of  the  sea. 
The  answer  of  Mr.  Mumford  to  the  last  question  makes  it  clear 
that  the  result  of  this  is  that  it  is  impossible  to  load  the  vessel 
to  the  depth  to  which,  if  this  were  a  proper  third  deck,  she 
ought  to  admit  of  being  loaded.  It  would  also  seem  that  the 
fact  of  the  scuppers  being  placed  in,  and  opening  from,  the  main 
deck  has  the  same  effect.  If  the  vessel  were  loaded  to  the  depth 
to  which  a  three  decked  vessel  ought  to  be  capable  of  bcong 
loaded,  she  would  not  be  sea- worthy. 


The  second  question  is  one  of  more  difficulty.  The  won 
sub-section  4  are  singularly  deficient  in  preein<m ;  but,  tt 
the  report  which  we  have  as  the  only  evidence  in  the  a 
am  unable  to  say  that  the  space  in  qoestion  is  a  pent 
dosed-in  space  which  is  available  for  cslz^  or  stores,  or  fa 
berthing  or  accommodation  of  passengers  or  crew.  I  timk 
space  is  permanent,  notwithstanding  that  the  coverisg  d 
two  openings  is  removeable.  It  is  capable  of  being  penuM 
used  in  its  closed  condition,  and  that  is  all  which  is  reqm 
this  section.  It  is  certainly  also  dosed  in  where  the  plnb 
laid  across  these  openings.  Bat  then,  on  the  informstioB 
have  before  us,  I  cannot  affirm  the  proposition  that  tlui  ^ 
available  for  cargo— understanding  thereby  perishable  m§ 
or  for  the  berthing  of  passengers  or  crew  ;  and  for  tfaa  ■■ 
reason,  that,  as  this  vessel  is  oonstmoted,  the  apace  in  qjmd 
is  not  water-tight — it  is  not  protected  from  the  sctian  di 
water  while  at  sea.  The  report  brings  oat  quite  distiBctiflli 
the  doors  are  not  of  sufficient  strength  to  resist  tbe  adiii^ 
the  sea  or  to  exclude  the  water,  and  that  the  ooTerisgiiiia 
respect  adapted  to  protect  or  secure  the  space  below  frmii^ 
by  the  waves.  The  only  doubt  which  I  have  had  in  fhswli 
is  whether,  although  this  is  undoubtedly  the  state  <dikmi. 
as  she  appeared  when  surveyed,  she  might  not^  with  nrfM 
mechanical  contrivance,  be  made  entirely  water-tijgiiiiiiir  ' 
space  in  question;  and  I  observe  that  Mr.  Mnmfi»4 
asked  the  question  whether  these  openings  might  soft  bi 
water-tight  by  being  covered  by  tarpaulins,  does  not 
question,  but  contents  himself  with  saying  that  then  ii 
evidence  of  any  fastenings  having  been  provided  or 
that  purpose.  If  it  had  appeared  that  the  nature  olttii 
stmction  of  these  openings  was  such  that  any  ordintff  _ 
ances  might  have  secured  and  protected  the  eargft  Mn^i 
should  have  thought  that  the  existing  state  of  the 
mere  evasion  of  the  Act.  But  we  are  left  without  anj 
on  that  matter,  and  the  Crown  has  asked  for  aji  \ 
the  case  as  it  stands.  The  defenders,  on  the  oUmt  M 
entirely  deny  that  they  have  used  or  can  use  this  spsoilrr 
purposes  of  the  stowage  of  perishable  cargo.  They  mf, 
have  no  reason  to  doubt  the  statement  from  the  evidsM* 
me  that  the  main  object  of  covering  the  s})aoe  in  qM0mt\ 
protect  the  deck  cargo,  namely,  the  cattle,  whidifonii 
staple  of  their  trade  between  the  Clyde  and  Ireland.  TWi 
in  the  Statute  can  only  be  read  as  applicable  to  perishabk 
which  requires  to  be  protected  during  its  transit;  aid 
seems  little  doubt  on  the  description  of  the  veoel 
given  us  that,  as  it  stands,  the  space  in  question  would  «l^ 
a  proper  or  legitimate  place  in  which  to  stow 
cargo. 

Something  was  said  in  the  debate  as  to  the  effect  of  ihi 
ing  in  of  the  space  in  question  in  a  case  of  general  avsnfi 
think  it  unnecessary  to  deal  with  this  illustratioii,  bectf 
think  it  inapplicable.     It  may  quite  well  be,  looking  ti 
more  modern  views  on  the  subject,  that  the  removal  d 
deck  cargo  from  a  position  where  it  would  impede  the 
tion  of  the  vessel,  and  the  additional  protection  afforded  If  i 
covering,  might  entitle  the  owner  to  the  benefit  of  _ 
average,  although  the  space  might  be  entirely  unfitted  1*1 
stowage  of  perishable  cargo,  or  for  the  berthing  of  psiwiy 

This  is  not  so  clear  a  case  as  that  of  the  "BanB^" 
concur  in  the  Lord  Ordinary's  judgment. 

Lord  Cowan. — There  is  no  averment  on  record  M 
erection  was  capable  of  being  rendered  water-tight  the 
the  vessel  wont  to  sea,  and  that  the  provisions  of  tfti 
might  thus  be  evaded.  There  is  no  such  case  hers  at  all; 
looking  to  Mr.  Mumford's  report,  it  is  impossible  to 
any  conclusion  except  that  of  this  being  a  *'twt — -  , 
ratiier  than  a  '* three-decked'*  vesseL  It  could  not  be  tml 
loaded  down  to  a  point  at  which,  had  it  been  reaHy  "A*! 
decked,"  there  would  have  been  no  danger  in  losdibt|  ^  • 
concur  on  the  whole  case  in  your  Lordship's  yiewi. 

The  other  Jadges  coDcurred, 

idtet- 

AcL  liord  Advocate  (Toun^J,  Q.a,  Soliotior43eBcnl  (CMi 
Q.C.,  Rutherfurd ;  W.  J.  Sands,  W.8.  AffmL^AlL  WatM*^ 
caster ;  Webster  and  Will,  S.&G.  .i^cnCt.— L  Ckrt      ^ 
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APPENDIX. 
POR  and  Note  of  Lord  Gifford  (Ordinary),  pronounced 
L  January  1872,  in  the  case  of  the  "  Danzig." 

inuary  1872. — ^Having  considered  the  closed  record, 
>y  Thomas  H.  EasUake,  Esq.,  the  objections  thereto, 
process — Repels  the  objections  stated  by  the  de- 
^r.  Eastlake^s  report,  in  so  far  as  said  objections  are 
specific  statements  contained  in  said  report  upon 
'act  relating  to  the  structure  of  the  ship  in  question, 
)ns  or  coyerings  thereon :  Quoad  ultra  finds  that  the 
ons  do  not  render  necessary  or  expedient  any  further 
*.  ESastlake  or  to  any  other  reporter,  and  refuses  the 
notion  for  such  further  remit :  Finds  and  declares  in 
le  pursuers  in  terms  of  the  whole  declaratory  con- 
bhe  summons,  and  decerns  :  And  in  reference  to  the 
idusion  of  the  action,  finds  that  the  pursuers'  steam- 
g '  ought  to  be  re-measured  in  terms  of  the  preceding 
judgment,  and  in  terms  of  '  The  Merchant  Shipping 
and  acts  and  regulations  relative  thereto,  and,  if 
appoints  the  case  to  be  enrolled  for  further  procedure 
)  to  said  re-measurement:  Finds  the  pursuers  en- 
penses,"  etc. 

The  Lord  Ordinary  is  fully  sensible  of  the  very  wide 
I  importance  of  the  question  raised  in  the  present 
9  feels  that  the  decision  will  not  only  affect  the 
nd  the  particular  ship  now  in  question,  largely 
the  dues  and  burdens  payable  on  said  ship,  and 
of  trading  with  the  vessel,  but  will  also  govern  the 
er  ships  similarly  constructed,  and  not  only  so,  but 
the  plan  and  structure  of  ste^m-ships  which  may 
)  built.  The  question  may  even  influence  benefici- 
riously  the  safety  and  sea-going  qualities  of  steam 
thus  indirectly  it  touches  the  highest  interests  of 
perty. 

rd  Ordinary  feels  bound,  however,  to  a  great  extent 
I  these  considerations,  and  to  confine  himself  to  the 
fond  construction  of  the  statutory  provisions  oon- 
le  Merchant  Shipping  Act  of  1854,  with  the  relative 
Ifulations.  If  these  statutory  provisions,  fairly  read 
,  are  injurious  to  shipping  interests,  and  still  more, 
luce  or  encourage  a  dangerous  or  unseaworthy  con- 
vessel,  the  remedy  is  with  the  Legislature  and  not 
>urt 

same  time  it  gives  the  Lord  Ordinary  satisfaction  to 
so  far  as  he  can  understand  the  matter,  the  judgment 
meed,  while  undoubtedly  favourable  to  ships  con- 
:e  the  *  Danzig,'  will  not  lead  to  danger  either  to 
)r  to  cargo.  It  appears  to  the  Lord  Ordinary  that 
deck  coverings  like  those  with  which  the  '  Danzig ' 
Lot  thereby  rendered  unsafe,  but  that  the  coverings 
to  its  safety  in  heavy  seas ;  provided  always  (and 
*oviso  which  applies  to  all  ships  whatever)  that  it 
rloaded,  and  that  its  cargo  is  not  improperly  dis- 

euling  provision  which  is  made  the  subject  of  con- 
the  present  action  is  the  4th  sub-section  of  the 
of  the  Merchant  Shipping  Act,  1854  (17  and  18 
104).  The  opening  words  of  the  sub-section  pro- 
e  measurement  of  certain  spaces  on  or  above  the 
of  the  vessel  In  the  present  action  there  is  no 
lating  to  spaces  below  the  upper  or  weather  deck, 
of  the  act  are — *  If  there  be  a  break,  a  poop,  or  any 
kuent  dosed-in  space  on  the  upper  deck  available  for 
>re8,  or  for  the  berthing  or  accommodation  of  pas- 
rew,  the  tonnage  of  such  space  shall  be  ascertained  as 
lie  rules  for  measurement  are  then  given, 
rds  above  quoted  do  not  seem  to  be  affected  by  any 
made  or  issued  under  the  authority  of  the  Act.  It 
t  such  regulations  exist,  though  they  are  not  men- 
icord. 

iam-ship  '  Danzig '  has  a  poop  or  closed-in  space  on 
tot  of  the  upper  deck.  It  has  also  a  forecastle  or 
aoe  for  the  crew  constructed  on  the  upper  deck  at 
the  veeseL  There  are  also  certain  deck-houses 
or  the  accommodation  of  the  officers,  and  for  other 
Regarding  all  these  there  is  no  question.    They  are 
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all  measured  in  the  tonnage,  or,  as  it  might  with  more  accuracy 
be  called,  the  roomago  of  the  ship,  each  hundred  cubic  feet  of 
space  being  called  a  ton. 

"As  the  ship  was  originally  constructed,  there  were,  and 
there  are  still,  a  bridge  and  a  hurricane  deck,  both  of  which 
constitute  partial  coverings  of  the  upper  or  weather  deck  of  the 
vessel ;  but  the  spaces  under  the  bridge  and  under  the  hurri- 
cane deck,  so  far  as  not  enclosed  into  deck-houses,  were  not 
measured,  and,  as  the  ship  was  originally  made,  it  was  admitted 
would  not  be  measurable  under  the  Statute.  So  stood  the  ship 
when  finally  measured  in  1866,  her  tonnage  then  being  at 
466.65  tons. 

**  In  1870  a  round-house  was  built  for  steerage  passengers, 
and  this  being  measured  added  about  20  tons,  making  the  whole 
tonnage  480.48  tons,  but  still  no  attempt  was  made  to  measure 
the  covered  spaces  under  the  bridge  and  hurricane  deck.  In 
the  beginning  of  1871,  the  pursuers  constructed  an  additional 
covering  over  the  upper  deck  of  the  vessel,  extending  from  the 
after  end  of  the  forecastle,  and  joining  with  the  front  edge  of 
the  bridge.  The  custom-house  authorities  immediately  claimed 
that  this  made  the  whole  space  so  covered  a  closed-in  space  in 
the  sense  of  the  Statute,  and  that  it  fell  to  be  measured  and 
added  to  the  tonnage.  After  some  communings  this  was  ulti- 
mately done,  and  the  added  tonnage  came  to  no  less  than  84.78 
tons.  It  is  of  this  addition  that  the  pursuers  complain,  and  to 
try  the  question  the  present  action  has  been  brought. 

*'  In  the  Lord  Ordinary's  view  the  question  depends  on  the 
words  of  the  Statute,  and  on  a  comparison  of  the  statutory 
words  with  the  actual  condition  and  structure  of  the  vesseL 
He  found  it  necessary  to  make  a  remit  to  Lloyd's  surveyor  to 
ascertain  some  disputed  matters  of  fact  relating  to  structure ; 
but  he  declined  to  allow  a  proof  at  large,  which  would  have 
embraced  a  great  many  matters.  The  interlocutor  of  remit  was 
affirmed  of  this  date  (2d  December  1871). 

<*  The  reporter,  Mr.  EasUake,  has  made  a  very  clear  and  dis- 
tinct report,  which,  with  the  model  in  process,  and  with  the 
admissions  on  record,  seem  to  embrace  sJl  the  elements  neces- 
sary for  judgment.  The  defenders  have  objected  to  Mr.  East- 
lake's  report,  and  they  asked  a  new  remit  to  him,  or  to  some 
one  else.  The  Lord  Ordinary  has  refused  this  motion.  The 
objections  resolve  themselves  into  two  classes.  First.  Those 
which  allege  that  Mr.  Eastlake  has  reported  wrongly  on  matters 
of  fact  within  his  own  observation  as  to  the  structure  of  the 
vessel.  The  Lord  Ordinary  sees  no  ground  for  this  class  of  ob- 
jections, and  he  repels  them.  The  second  class  of  objections  is 
that  Mr.  Eastiake  has  omitted  to  report  upon  a  great  variety  of 
matters  specified.  The  Lord  Ordinary  has  carefully  gone  over 
all  those  matters,  and  he  thinks  that  they  may  either  be  as* 
sumed  as  fairly  within  the  knowledge  of  the  Court,  or  that  they 
are  immaterial  to  the  question  at  issue.  No  new  remit  therefore 
seems  necessary. 

**  After  the  best  consideration  which  the  Lord  Ordinary  can 
give,  he  is  of  opinion  that  the  space  imder  the  new  covering 
which  has  been  constructed  on  the  '  Danzig '  is  not  in  the  sense 
of  the  Statute  *  a  break,  a  poop,  or  any  other  permanent  dosed- 
in  space  on  the  upper  deck,  available  for  cargo  or  stores,  or  for 
the  berthing  or  accommodation  of  passengers  or  crew.'  His 
grounds  for  this  opinion  are  shortly  die  following : — 

"1.  The  space  in  question  is  not  a  *  break'  or  'poop.*  Of 
course  it  is  not  a  *  poop,'  but  there  was  originally  some  question 
whether  it  mightnot  be  a  *  break,'  though  the  word  is  not  reported 
upon  by  Mr.  Eastlake.  It  seems  clear,  however,  that  a  break 
is  an  interruption  or  termination  in  structure  of  the  deck,  and 
as  the  deck  remains  unbroken  from  poop  or  forecastle,  it  was 
not  ultimately  contended  that  that  word  applies. 

*'  2.  The  space  is  not  *  a  permanent  closed-in  space.'  In  one 
sense  the  covering  may  be  said  to  be  '  permanent,'  for  it  is  not 
intended  to  be  removed,  and  access  is  given  through  it  by  a 
hatchway ;  but  then  the  space  is  not  in  any  fair  sense  '  closed 
in.'  The  space  is  not  shut  off  from  the  deck  as  a  round  house 
or  deck-house  is,  but  though  covered,  it  is  just  part  of  the 
weather  deck  as  before.  Leaving  out  of  view  for  the  present 
the  water  ports,  mooring-pipes,  mooring-bits,  and  scuppers,  ail 
of  which  open  under  the  covering,  it  is  sufficient  to  observe  that 
the  space  is  not  at  all  closed  in  aft,  and  that  there  are  no  meana 
for  closing  it  aft.  No  doubt  the  round-house  on  the  deck  is  at 
the  aft  end  of  the  covered  space^  but  on  either  side  of  theroand 
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house  there  is  left  5  feet  7  inches  of  clear  deck  leading  under 
the  covering,  and  these  spaces  are  always  open.  In  short,  the 
covered  space,  though  closed  more  or  less  on  three  sides,  is 
open  on  the  fourth  side — that  is,  it  is  open  aft — and  this  seems 
enough  to  prevent  it  from  being  in  the  sense  of  the  Statute  a 
*  closed-in  space.'  It  is  true  that  the  word  must  be  reasonably 
construed,  and  the  Lord  Ordinary  would  not  have  touched  the 
decision  of  the  surveyors  if  there  had  been  a  mere  pretence  of 
leaving  openings  to  evade  the  Statute.  He  thinks,  however,  that 
this  cannot  be  contended,  and  that  there  is  in  the  present  case  a 
clear  distinction  between  a  covered  or  sheltered  space  and  a 
'closed-in  space.' 

3.  In  another  sense  the  8pa?e  in  question  is  not  closed  in, 
because  it  remains  really  part  of  the  main-deck  of  the  vessel, 
which  is  at  least  sometimes  needed  for  the  working  or  manage- 
ment of  the  ship.  The  water-ports  open  into  this  space,  and 
though  they  may  be  closed  more  or  less  tightly  (even  tallow 
may  be  used  to  make  the  door  fit  sweetly  and  closely),  they 
cannot  be  made,  and  are  not  intended  to  be  made,  watertight. 
The  mooring-bits  and  mooring-pipes  are  under  the  covering,  and 
although  they  are  only  used  when  the  ship  is  moored  in  har- 
bour, or  at  moorings  they  are  really  on  the  weather-deck.  The 
scuppers  open  into  the  space  in  question,  and  they  must  always 
be  left  open,  for  however  tight  the  ports  and  mooring-pipes  may 
be  made,  water  will  always  flow  in — for  example,  from  aft  or 
beam  seas — and  must  have  a  way  of  escape.  One  of  the  pumps 
is  worked  under  the  covering,  and  although  the  defenders  in 
their  objections  say  it  is  only  a  small  pump,  it  is  not  the  less 
one  of  the  ordinary  deck  appliances.  In  short,  notwithstanding 
the  covering,  the  deck  under  it  remains  deck  as  before, 
although  necessarily  the  sails  are  worked  from  the  top  of  the 
covering. 

'*4.  It  is  admitted  by  the  minute  in  process  that  the  space 
under  the  bridge  which  was  not  measured  before  is  now 
included  in  the  84.78  tons.  It  was  conceded  that  this  is  wrong, 
but  the  concession  can  hardly  stop  there,  for  the  space  under  the 
bridge  opening  only  aft  is  quite  as  much  '  closed  in  *  as  the  space 
under  the  new  covering,  which  opens  aft  in  precisely  the  same 
way. 

<*  5.  The  Lord  Ordinary  concedes  at  once  that  the  case  might 
be  quite  different  if  additional  coverings  were  put  abaft  the 
bridge  and  abaft  the  hurricane-deck,  connecting  the  whole  with 
the  roof  of  the  poop.  The  front  of  the  poop  would  then  close 
in  the  aft  end,  and  thus  close  in  the  whole  space  from  forecastle 
to  poop,  and  supply  what  is  wanting  now,  a  closing  of  the  end 
or  fourth  side.  If  this  were  done  there  would  be  room  for  main- 
taining that  an  entire  new  deck  had  been  constructed,  whether 
it  be  called  a  spar-deck  or  an  awning-deck ;  and  possibly  it 
would  not  be  enough  merely  to  leave  scuppers  and  mooring-bits 
as  they  were  originally,  to  exclude  the  space  below  from  being 
considered  as  one  of  the  tween-decks  of  the  ship.  Indeed,  ulti- 
mately, the  question  might  come  to  be  one  of  degree,  and  when 
such  a  question  arises  the  Court  will  not  lightly  interfere  with 
the  j  udgment  of  the  official  surveyor.  The  present  case,  however 
is  not  run  up  to  any  such  point. 

*'  6.  The  space  in  question  is  not,  in  the  sense  of  the  Statute, 
available  for  cargo.  The  word  '  cargo,'  it  is  thought,  does  not 
mean  deck  cargo,  for  deck  cargo  is  cargo  carried  on  deck,  and 
spaces  for  deck  cargo,  in  cases  where  such  cargo  is  lawful,  are 
not  to  be  measured.  There  is  nothing  in  itself  illegal  in  carry- 
ing some  kinds  of  cargo  on  deck,  with  proper  and  usual  pre- 
cautions, although  certain  rights  arise  in  regard  to  risk  and 
liability  with  deck  cargo  different  from  ordinary  cargoes.  In* 
deed  some  things  must  always  be  carried  on  deck,  either  from 
their  size  or  structure,  or  from  their  dangerous  qualities.  Now 
it  seems  dear  that  the  space  in  question  is  not  available  for 
perishable  cargo.  Mr.  Eastlake's  report  explains  this,  and  it  is 
plain  that  every  aft  or  beam  sea  shipped  would,  by  the  motion 
of  the  vessel,  be  sent  washing  the  whole  length  of  the  deck.  It 
is  true  deck  cargo  will  be  carried  better  under  the  covering,  and 
cattle  more  comfortably  and  more  safely  than  without  it ;  but 
this  is  not  enough  to  make  the  space  measurable.  The  same 
result  might  be  attained  in  a  lesser  degree  by  heightening  the 
bulwarks,  without  a  covering  at  all ;  but  this  would  never  make 
a  space  above  deck  measurable  as  tonnage.  The  place  will 
always  be  in  stormy  weather  more  or  less  a  wet  place.  Beam 
■eas  will  always  wash  there,  and  even  the  dipping  of  the  bows 


in  rough  weather  will  aend  water  in  by  the  sen 
ports. 

"  7.  The  space  in  question  la  not  *  available  for  I 
*  accommodation  of  passengers  or  crew.  *  A  berth  mea 
or  at  least  often,  a  sleeping- place,  and  that  must  be 
be,  reasonably  dry.  Passengers  under  the  cover 
plainly  not  have  dry  berths  of  it  Though  partialli 
they  would  to  all  intents  and  purposes  be  deck  pass 
like  the  cattle  ;  and  badly  as  crews  are  sometimes  ace 
it  can  hardly  be  said  that  under  thia  covering  they  i 
sense  be  lodged  or  berthed. 

**  Without  going  into  further  details,  and  specially 
other  cases  where  attempts  may  possibly  be  niade  to 
fair  meaning  of  the  Statute,  the  Lord  Ordinary  thii 
the  present  case  the  pursuer's  demand  is  well  foi 
should  be  given  effect  to.  Fairly  looked  at  and  reaso 
the  covering  does  not  enable  the  ship  to  carry  more 
using  the  word  in  the  sense  of  cargo — than  before,  b 
carry  its  former  complements  better  and  easier ;  and 
hoped  that  a  comparative  freedom  from  ordinary  foi 
will  not  tempt  the  owners  to  load  to  a  deeper  load 
they  would  otherwise  have  done. 

"  The  Lord  Ordinary  has  only  given  decree  in  tei 
declaratory  conclusions.  If  his  judgment  is  acqoia 
affirmed,  no  further  difficulty  will  arise  ;  but  if  it  shooli 
question  of  detail  may  yet  be  disposed  of  under  tin 
conclusions.  If  the  pursuers  are  right  they  seem  to  h 
to  expenses.'* 

February  26,  1873. 
first  division. 
William  Stirlinq  aad  Sons  and  Others,  Pun 
V.  John  Holm  and  Others,  Defenden. 

Jurisdiction-^ourt  of  Session — Power  to  Review — Lot 
tion  Appeal  Court-^tcUutes  17  and  18  VicL  cap.  91 ; 
21  Vict.  c.  58  ;  30  and  31  Vkt.  c.  80  (Land$  VaUak 
— The  Lands  Valuation  Appeal  Court  is  a  Suprems  C 
not  subject  to  the  review  of  the  Court  of  Session,  cv 
it  is  averred  that  the  Judges  have  exceeded  their  jv 

Process^ Lands  Valuation  Appeal  Court — Assuttami-S 
Inland  Revenue — Assessor — ^The  assistant-solicitor  • 
Revenue  is  the  statutory  custodier  of  the  cases  pr 
thn  Commissioners  of  Supply,  and,  as  such,  acts  in 
Valuation  Appeal  Court  as  process-clerk  and  not  u 
ing  the  assessor. 

The  circamstances  under  which  this  action  was 
fully  detailed  in  the  following  excerpt  from 
Ordinary's  (Gifford)  note  : — 

**  The  pursuers  are  owners  and  occupiers  of  oerta 
printworks  in  the  Vale  of  Leven,  Dumbartonshire 
appealed  to  the  Commissioners  of  Supply  of  Dam.1 
against  the  valuation  of  their  works  made  by  the  i 
the  county  for  the  year  1870-1. 

"  On  13th  September  1870,  the  Commissioners 
sustained  the  appeal,  and  restricted  the  pro[>osed  vi 
the  sums  at  which  the  works  stood  in  the  Valuation 
preceding  year. 

*<The  assessor  (the  defender  John  Holm)  being 
with  this  decision  of  the  Commissioners,  craved  a  e 
opinion  of  the  Judges — that  is  of  Lord  Ormidale  and 
— who  had  been  appointed  to  decide  in  such  matter 
and  31  Vict.,  cap.  80,  sec.  8.  A  case  was  according] 
the  Commissioners,  which  was  duly  laid  before  Loi 
and  Lord  Mure. 

<*0n  5th  July  1871.  Lord  Ormidale  and  Lord) 
hearing  counsel,  pronounced  an  interlocutor  reqi 
Commissioners  of  Supply  to  give  the  appeUants  ( 
present  pursuers)  an  opportunity  of  proving  oertaii 
requesting  the  Commissioners  '  to  report  the  snbitsi 
may  be  proved.'  A  proof  was  accordingly  led  by  the 
(pursuers)  before  the  Commissioners,  the  Bubetanoe  of 
reported  by  the  Commissioners.  No  proof  was  ] 
assessor,  the  Commissioners  observing  *  the  nmil  aati 
a  proof  for  the  appellants.' 
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!*he  case  again  came  before  Lords  Onnidale  and  Mure,  when 
Lordships,  on  5th  December  1871)  'before  disposing  of 
saae,'  again  remitted  to  the  Commissioners  to  give  the 
KMT  access  to  certain  valuations,  to  allow  the  assessor  to  lead 
ace,  and  *  to  report  the  substance  of  what  is  proved.* 
To.  37  of  process  contains  a  report  by  the  Commissioners 
r  this  second  remit,  but  it  has  no  date,  although  it  appears 
Qie  proof  reported  on  was  not  led  till  29th  May  1872. 
Eft  the  meantime,  and  before  this  second  proof  was  led,  the 
mt  action  of  reduction  and  interdict  was  brought  on  1 0th 
1872,  concluding  for  reduction, — (1st),  of  the  interlocutor 
ijrds  Onnidale  and  Mure,  dated  5th  December  1871 ;  (2d), 
iv«rance  by  the  Commissioners  of  Supply,  23d  April  1872, 
B  a  diet  of  proof;  and  (3d),  another  deliverance  of  the 
nianoners,  dated  30th  April  1872,  postponing  the  proof  and 
K  a  new  diet.  The  original  remit  by  Lords  Ormidale  and 
«,  dated  5th  July  1871,  and  under  which  the  pursuers 
ttielves  had  led  proof  before  the  Commissioners,  is  not 
l|^  under  reduction.  The  summons  also  concludes  for  in- 
Bet  against  the  Commissioners  proceeding  with  the  proof, 
^  no  interim  interdict  was  obtained,  the  proof  was  proceeded 
I  on  20th  May  1872. 

■It  will  be  observed  that  Lords  Ormidale  and  Mure  have  as 
iteided  nothing  upon  the  original  case  as  laid  before  them 
1^  the  Statute,  the  remits  made  to  the  Commissioners,  and 
ptPOOU  directed  to  be  allowed,  being  necessarily  before 
tM*.  Under  the  Statutes,  Lord  Ormidale  and  Lord  Mure  will 
hSl  to  give  their  opinion  upon  the  original  case  of  13th 
ember  1870. 

■a  these  circnmstances,  the  very  peculiar  nature  of  the 
l^i  action  becomes  apparent.  It  seeks  to  set  aside  certain 
laediate  procedure  adopted  by  Lords  Ormidale  and  Mure, 
admittedly  are  the  only  competent  Judges  to  give  the 
^atf  opinion  upon  the  statutory  case.  Further,  that  inter- 
imli  inoedure  is  only  partially  brought  under  reduction. 
'^mauan  propose  to  allow  the  proof  led  by  themselves 
to  the  iint  remit  to  stand,  but  they  propose  to  interdict  as 
M^tle&t  any  counter-proof  to  be  led  by  the  assessor.  Still 
■i;  tibey  seek  to  interdict  the  Commissioners  of  Supply  from 
l^f  the  remit  or  order  made  to  them  by  Lords  Ormidale 
lun^  although  the  pursuers  themselves  have  taken  ad- 
^i  of  and  acted  upon  a  precisely  similar  order  or  remit, 
^  which  a  report  has  already  been   made  to  the  Lords 


ie  pursuers  also  averred  in  their  condescendence,  that 
m  discussion  before  Lords  Ormidale  and  Mure,  Mr. 
fey  the  assistant-solicitor  of  Inland  Revenue,  repre- 
d  the  assessor,  Mr.  Uulm,  and  further  stated-- 
kUTD.  13.  In  consequence  of  certain  information  which  had 
anoeived,  the  pursuers  by  their  agents,  on  7th  December 

raqnested  Mr.  Crole  to  state  what,  if  anything,  had  taken 
iMftween  Lords  Ormidale  and  Mure,  or  either  of  them,  and 
between  the  time  when  avizandum  with  the  debate  was 
'  on  25th  November  as  aforesaid,  and  the  issuing  of  the 
interlocutor  or  notes.  Mr.  Crole  at  first  displayed  an 
tangness  to  give  information,  but  idtimately  he  admitted, 
beporsuers  believe  and  aver,  that  he,  as  acting  for  said 
nr  and  Commissioners  of  Inland  Revenue,  had  two  meet- 
nth  the  said  Judges  after  the  debate  mentioned  in  Article 
id  before  the  said  interlocutor  or  notes  were  written  out 
||medy  at  which  the  questions  before  said  Judges  for 
ijB  «e  aforesaid,  or  some  of  them,  and  the  terms  of  the 
peutor,  notes,  or  opinion  to  be  issued  or  given  by  said 

\  npon  said  case  were  made  the  subject  of  consideration 
'la,  and  that  thereafter  either  Lord  Mnre  drafted  the 
r,  notes,  or  opinion  which  said  Judges  i^ere  to  issue 
Lce  on  said  case,  and  sent  the  draft  for  revisal  to  Mr. 
^  who  revised  it,  or  that  the  draft  of  said  interlocutor  or 
;  wM  prepared  by  Mr.  Crole  and  submitted  to  the  said 
■1  fior  approval,  and  that  the  notes  as  revised  by  Mr.  Crole, 
toepared  by  him  and  approved  by  said  Judges,  were  issued 
|d  indges  on  5th  December  1871  as  aforesaid.  Mr.  Crole, 
)Nr»  Tmeed,  though  asked,  to  exhibit  said  draft,  or  to  state 
KloBt  or  nature  of  the  alterations  which  he  had  made  upon 
msw  14w  The  porraera  had  received  no  notice,  and  they 
M  awan  that  any  taohprivate  or  exparte  meetings  between 


the  Judges  and  Mr.  Crole  were  intended  to  take  place,  and  they 
had  no  opportunity  of  objecting  thereto,  or  of  claiming  to  be  re- 
presented at  such  meetings.  They  understood  and  believed  that, 
in  accordance  with  the  invariable  rule  in  judicial  proceedings,  no 
private  or  ex  parte  communications  would  take  place  with  or  be 
made  to  the  Judges,  but  that  the  judgment,  notes,  or  opinion 
to  be  pronounced  by  the  Judges  would  proceed  upon  the  case 
stated  and  argument  openly  submitted,  and  the  statements 
openly  made  when  both  parties  were  present  in  Court,  and  upon 
the  information  regularly  and  competently  before  the  Judges. 
Further,  they  received  no  notice  that  any  draft  interlocutor  or 
notes  had  been  prepared  and  submitted  to  Mr.  Crole  for  revisaL 
No  such  draft  interlocutor  or  notes  was  submitted  for  revisal  to 
the  pursuers,  or  any  one  on  their  behalf,  and  they  had  no  oppor- 
tunity of  submitting  their  views  thereupon  to  the  Judges,  or  of 
objecting  to  the  alterations  made  or  suggested  by  Mr.  Crole, 
just  as  they  had  no  opportunity  of  hearing  and  meeting  the 
statements  made  by  that  gentleman  to  the  Judges  at  the  private 
and  exparte  meetings  above  mentioned.  Cond.  15.  The  said 
proceedings  on  the  part  of  Lords  Ormidale  and  Mure  and  of 
Mr.  Crole  in  holding  the  said  ex  parte  and  private  meetings  were 
illegal  and  unauthorized  by  the  Statute  or  otherwise,  as  were 
also  the  foresaid  proceedings  relative  to  the  transmission  of  the 
said  draft  interlocutor  to  Mr.  Crole,  and  the  revisal  thereof  by 
him.^' 

In  addition  it  was  alleged  that  proofs  of  the  kind  com- 
plained of  were  not  warranted  by  the  Valuation  Acts,  and 
were  calculated  to  cause  great  expense,  inconvenience, 
and  delay,  while  the  intention  of  these  Acts  was  to,  get 
such  questions  settled  in  an  inexpensive  and  expeditious 
manner. 

The  defender  Mr.  Holm  and  the  Commissioners  of 
Inland  Revenue  denied  that  Mr.  Crole  attended  the  debate 
as  representing  the  assessor,  and  explained  that  be  was 
present  merely  as  performing  a  statutory  duty,  being  the 
custodier  of  the  case  prepared  by  the  Commissioners  of 
Supply. 

It  had  been  arranged  that  the  decision  on  the  case  for 
Messrs.  Stirling  and  Sons,  in  connexion  with  which  the 
above  procedure  took  place,  should  regulate  the  valuations 
of  other  works  in  the  same  county,  belonging  to  Messrs. 
John  Orr  Ewing  and  Co.,  Archibald  Orr  Ewing  and 
Co.,  and  James  Black,  Drew,  and  Co.,  and  these  firms 
were  also  pursuers  in  this  action.  The  Commissioners 
of  Supply  of  the  County  of  Dumbarton  were  also  called 
as  defenders,  but  did  not  put  in  defences. 

Pleaded  for  the  pursuers — 

1.  The  interlocutor  or  notes  of  5th  December  1871  were 
illegal,  incompetent,  and  unauthoriaed,  in  respect  that  the  same 
proceeded  upon  private  and  ex  parte  communications  between 
the  Judges  and  Mr.  Crole  after  the  cause  had  been  fully  argued 
in  open  Court,  and  avizandum  made  ;  and  eeparatim,  in  respect 
that  the  draft  of  the  interlocutor  or  notes  was  privately  and  ex 
parte  communicated  to  Mr.  Crole,  and  its  terms  settled  by  him. 

2.  The  interlocutor  or  notes  were  illegal,  incompetent,  and  ultra 
vires  of  the  Judges,  in  respect  that  the  Lands  Valuation  Acts 
contain  no  warrant  for  the  proof  directed  to  be  allowed  to  the 
assessor,  and  separaiim^  no  warrant  for  allowing  him  such  a 
proof  at  the  stage  which  the  cause  had  reached  by  5th  December 
1871.  3.  The  deliverances  of  the  Commissioners  were  illegal, 
incompetent,  and  unauthorized,  in  respect — (1.)  of  the  illegality 
of  the  said  interlocutor  or  notes  of  5th  December  1871 ;  (2.) 
that  neither  under  Statute  nor  at  common  law  had  the  Commis- 
sioners of  Supply  power  to  grant  or  pronounce  the  same  ;  and 
(3.)  that  the  pursuers  had  no  opportunity  of  being  heard,  and 
were  not  hea]^  against  the  said  deliverances  being  pronounced. 

Pleaded  for  the  defender  Holm — 

1.  The  averments  of  the  pursuers  were  not  relevant  or  suffi- 
cient to  support  the  oonclusionB  of  the  summons.  2.  The  de- 
fender having  acted  throughout  the  proceedings  condescended 
on,  in  which  he  appeared,  lawfnUy  and  in  the  exercise  of  his 
statutory  duties  as  assessor  foresaid,  he  ought  to  be  assoilzied. 

3.  The  averments  of  commxmications  between  the  Jndgea  and 
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the  as^ifltant-Bolicitor  of  Inlaad  Rjvenue  were  not  relevant  to 
support  the  conclusions  of  the  summons,  in  respect  that  the  said 
assistant-solicitor  did  not  represent  any  of  the  parties  to  the 
case.  4.  The  deliverance  of  5th  December  1871  having  been 
competently  pronounced  by  the  Judges,  it  could  not  be  reduced. 
5.  The  deliverances  or  orders  of  the  Commissionera  of  Supply 
sought  to  be  reduce<l,  having  been  pronounced  in  pursuance  of 
the  remit  of  the  said  Judges,  containe<l  in  their  said  deliverance 
of  5tb  December  1871,  they  were  lawful  and  regular,  and  could 
not  be  reduced. 

Pleaded  for  the  Commissioners  of  Inland  Revenue,  inter 
alia — 

1.  The  pursuers  had  not  libelled  any  relevant  reason  of  re- 
duction, and  the  defcu'lera  should  be  a3Soilziei.L  2.  The  reasons 
of  reduction  being  unfounded  in  fact  and  in  law,  shouLl  be  re- 
pelled, and  the  defenders  assoilzied.  3.  The  conclusions  of  the 
action,  in  so  far  as  founded  upon  the  alleged  ex  parte  communi- 
cations between  the  Judges  and  the  assistant-solicitor  of  Inland 
Revenue,  could  not  be  maintained,  in  respect  that  the  asiistant- 
solicitor  did  not  represent  any  of  the  parties  to  the  case,  and 
acted  merely  as  representative  of  the  Commissioners  of  Inland 
Revenue  in  the  performance  of  a  statutory  duty. 

On  14th  January  1873  the  Lord  Ordinary  (GiflFord) 
pronounced  the  following  interlocutor : — 

"Th<5  Loril  Ordinary  having  considered  the  closed  record, 
proceedings  bafore  the  Commissioners  of  Supply  of  the  county 
of  Dumbarton,  and  before  Lord  Ormidale  and  Ljrd  Mure  under 
the  Valuation  Acts,  and  wliole  process,  finds  that  the  aver- 
ments made  by  the  pursuers  are  not  relevant  or  sufficient  to 
support  the  conclusions  of  the  action,  or  any  of  them  :  Therefore 
dismisses  the  action,  and  decerns  :  Fin-ls  tiie  pursuers  liable  in 
ejcpenses,  and  remits  the  accounts  thereof,"  etc. 

"  Note.— This  is  a  very  unusual  action,  and,  in  some  aspects, 
the  questions  which  it  raises  are  of  very  general  importance  and 
interest.  .  .  . 

'*  Notwithstanding  the  able  and  ingenious  argument  submit- 
ted on  the  part  of  the  pursuers,  the  Lord  Ordinary  is  of  opiiuon 
thit  the  present  action  is  wholly  irrelevant  and  inojmpetcnt, 
and  he  has  accordingly  dismissed  the  same. 

"  It  is  necessary,  however,  to  keep  in  view  that  the  action 
embraces  several  (listinct  and  separate  grounds  of  reduction ; 
and  as  the  Lord  Onlinary  thinks  that  these  fall  to  be  differently 
dealt  with,  he  will  explain  shortly  the  view  he  takes  of  each. 

"L  There  are  apparently  allegations  of  corruption,  if  not 
against  Lords  Ormidale  and  Mure,  against  Mr.  Orole,  assistant 
solicitor  of  Inland  Revenue,  Edinburgh,  who,  it  is  said,  had  ex 
parte  and  private  meetings  or  communications  with  the  Judges, 
and  suggested  the  terms  of  their  interlocutors. 

"  The  counsel  for  the  pursuers,  while  declining  to  abandon 
any  part  of  the  case,  certainly  did  not  insist  very  strongly  in  the 
pursuers'  first  plea  in  law,  and  he  declined  to  ask  an  issue  in 
su^iport  of  the  allegations  on  which  the  2)lea  rests. 

"The  Lord  Ordinary,  however,  is  very  clearly  of  opinion  tliat 
thepursucrs  have  made  no  relevant  averment,  not  to  say  of  corrup- 
tion, for  they  shrink  from  using  that  word,buteven  of  such  partial 
counsel  or  irregularity  as  has  even  the  remotest  semblauco  of 
what  might  be  held  to  be  legal  corruption  or  irregularity  in  an 
arbiter  or  judge. 

"  Supposing  it  to  be  true  that  Mr.  Crole  did  draft  the  inter- 
locutor, or  suggest  its  terms  or  alterations  upon  its  terms,  the 
Lord  Ordinary  thinks  this  is  wholly  immaterial  Mr.  Crole  was 
in  no  sense  a  litigant  in  the  cause,  and  had  no  interest  whatever 
therein.  Mr.  Crole  represents  the  Commissioners  of  Inland 
Revenue,  to  whom  the  case  is  to  be  transmitted,  and  who  are 
to  lay  it  before  the  Judges.  Mr.  Crole's  position  was  really  that  of 
Clerk  of  Court,  or  at  least  it  was  more  analogous  to  that  position 
than  to  any  other.  Quite  reasonably  the  Judges  might  have  re- 
quested him  either  to  draft  the  interlocutor  or  to  suggest  its  form, 
and  quite  rightly  the  Judges  might  receive  from  him  any  sugges- 
tions calculated  to  carry  out  their  views.  The  adjustment  of  the 
precise  terms  of  an  interlocutor  of  remit,  while  undoubtedly  theact 
of  the  Judge,  is  in  practice  every  day  made  with  the  Clerk  of 
Court  after  the  parties  have  left  the  bar.  The  pursuers*  allega- 
tions, whea  carefully  examined,  really  oome  to  no  more  than 
th's. 


"  The  Lord  Onlinary  cannot  help  regretting  that  the  puma 
should  have  thought  it  necessary  to  make  the  aUegatiou  mm 
in  question,  which  have  the  appearance  at  least  of  being  iajn- 
tations  against  the  impartiality  and  fair  dealing  of  the  pstin 
concerned.  For  such  impatationa  there  ia  no(  the  dij^ 
foundation. 

"  IL  The  more  serioos  question,  however,  in  the  caw,  iittA 
raised  by  the  pursuers'  pleas,  that  the  proceedings  of  Lah 
Ormidale  and  Mure  were  ultra  vires  and  incompetent  mvistti 
Statutes,  and  that  tke  Court  of  Session,  as  the  SapresM  Coal 
of  the  country,  had  right  to  set  aside  such  proceedingi^aUbd^ 
it  has  no  right  to  review  the  ultimate  judgments. 

"It  was  urged  with  great  force  that  under  the  SUiifaii 
Special  Case  for  the  opinion  of  the  Judges  was  really  of  theim 
of  a  special  verdict,  and  can  only  be  dealt  with  as  §ach.  Jk 
Judges,  it  was  said,  have  no  right  to  deal  with  the  SpeeiilCW 
as  if  it  were  an  issue  in  fact,  and  to  send  it  td  proof  mihmjf 
commission  or  otherwise.  Still  further,  the  anomaliaiia 
dwelt  on  which  would  result  from  proofs  taken,  it  miji^a 
many  separate  days  before  different  meetings  of  the  Caaaum 
ers  of  Supply,  each  meeting  possibly  attended  by  diSenaii 
hers,  and  the  last  meeting  being  required,  not  simply  to  t^ 
evidence  or  the  mere  depositions  of  witnesses,  but  ton 
substance  of  what  had  been  proved  Indeed,  the  verj 
of  a  Special  Case  is  to  supersede  proof,  and  the  LegisIatiRi 
not  have  intended  that  the  Lords  Ordinary,  who  are  to ' 
final  Judges,  should  either  load  proof  themselves,  or 
mission  for  leading  proof,  and,  least  of  all,  that 
grant  commission  for  proof  to  such  a  body  as  the  ~ 
of  Supply. 

'*  The  Lord  Ordinary  feels  the  full  force  of  the  pomo^i 
ment  on  this  branch  of  their  cose,  but  he  is  of  opinioa  th 
cannot  give  effect  to  it  either  in  the  present  proceo^ « ii 
process  like  the  present. 

'*(!.)  Lords  Ormidale  and  Mure  form  a  statutory  Coui 
judgments  are  in  no  way  subject  to  review.     They  dam 
authority  merely  and  exclusively  from  the  Valoatioi  JU^ 
and  18  Vict.  91,  20  and  21  Vict.  53,  and  30  and  31  VietH 
is  expressly  declared  that  the  valuations  '  which  ahallhiiif 
confirmed  or  altered  in  conformity  with  the  opinun  d 
Judges,  shall  thereafter  be  final,  and  not  subject  to  nvii 
any  manner   of  way.'     The  judgment  of  Lonls  Ormitii 
Mure  is  to  be  given  by  way  of  opinion  on  the  Special  Ch^ 
when  it  is  so  given,  it  was  not  pretended  that  it  would  a 
way  be  subject  to  review. 

*^2.  Now,  if  the  final  judgment  could  not  be  toachei  m 
either  by  way  of  reduction  or  otherwise,  the  Lord 
does  not  think  that  any  intermediate  step  which  the 
and  final  Judges  may  think  it  necessary  to  take  to  eu 
to  give  final  judgment,  can  be  interfered  with.    The 
which  make  the  judgment  of  Lords  Ormidale  and  }im 
do  not  prescribe  any  form  or  process.     The  Statutes  do 
hibit  the  Judges  from  miking  any  inquiry,  or  from  ii 
their  minds  in  any  way  they  may  thiuk  reasonable, 
they  might  receive  explanations  from  the  assessor,  or 
parties,  and  it  is  thought  they  might  call  for  any  leases  4 
ments  bearing  on  the  question  at  issue.     How  far  they 
with  such  inquiries  is  really  a  question  of  expediensy, 
must  be  left  to  the  discretion  of  the  Judges  themsetm^^ 
with  the  exercise  of  this  discretion  the  Court  of  SasM 
very  slow  to  interfere. 

"  3.  The  Lord  Ordinary,  as  at  present  advised,  cannot  kUj 
under  the  Valuation  Acts,  or  under  similar  Statute  for 
Special  Cases  being  laid  before  the  Judges,  the  Special  Ctfa| 
transmitted  cannot  be  amended  or  added  to.     He  rstber  "^ 
that  it  is  inherent  in  the  Judges  who  are  finally  to 
direct  that  obvious  errors  in  the  Special  Case  may  be 
and  obvious  omissions  supplied,  it  being  always  a  qi 
discretion  how  far  such  power  of  amendment  shall  be 
Probably  in  most  cases  the  Judges  will  be  unwilliiig 
back  Special  Cases  for  amendment,  especially  where  ths 
power  to  convene  the  same  individuals  by  whom  the 
Case  was  originally  sent  up.     All  this,  however,  is 
the  Judges  themselves,  and  not  for  the  Ooort  of  SemioBi 
has  no  power  of  review. 

<*  4.  The  argument  of  the  punuen  aa  to  tiu  ilkff^i^  * 
remit  under  reduction  is  equally  applicaUa  totiieperi 


J-i 


t-r- 


THE  SCOTTISH  JURIST. 


309 


piinuers  themselves  took  advantage.  The  pursuers* 
>ely  ventured  to  maintain  that  Lords  Ormidale  and 
^und  to  look  at  evidence  on  one  side  only,  and  to 
vidence  on  the  other  side  ;  and  yet  this  would  be 
the  pursuers  ])revailing  in  the  present  action ;  for 
linary  can  only  set  aside  the  interlocutor  brought 
ion,  and  not  another  interlocutor  of  which  no  one 
It  is  vain  to  suggest  that  a  judgment  in  favour  of 
would  virtually  set  aside  the  remit  of  6th  July  1871, 
at  of  6th  December  1871.  It  would  need  a  new 
this,  and  any  mere  expression  of  opinion  either  of 
inary  or  of  the  Court  would  not  be  enough.  Decree 
le  libel  would  leave  the  remit  of  6th  July  1871»  and 
:en  under  it,  quite  untouched, 
rhole  remits  made  by  Lords  Ormidale  and  Mure  are 
and  indeed  expressly,  before  answer.  The  remit 
►f  expressly  bears  to  be  made  *  before  disposing  of 
S^ow,  in  their  final  judgment,  Lords  Ormidale  and 
Dssibly  lay  aside  the  remits  altogether,  and  decide 
m  the  Special  Case  as  originally  returned.  The 
.  Ordinary  cannot  anticipate  the  future  proceedings 
and  he  declines  to  prescribe,  to  the  slightest  extent, 
hich  the  sole  statutory  Judges  shall  adopt. 
!t  appears  to  the  Lord  Ordinary  that  the  remit  of 
irsuers  complain  was  really  a  remit  made  in  favour 
ers  themselves,  that  is,  that  the  remit  of  6th  July 
ih  December  1871,  taking  both  to  form,  as  they 
e  remit,  was  a  remit  to  give  the  pursuers  an  oppor- 
tifying  the  decision  of  the  Commissioners  of  Supply, 
dinary  may  be  wrong,  but  the  perusal  of  the  pro- 
s  produced  a  strong  impression  on  his  mind  that 
[ale  and  Mure  were  not  satisfied  with  the  decision 
iissioners,  but  were  inclined  to  return  to  the  decision 
or.  Accordingly,  it  is  not  to  the  assessor  that  a 
nted  in  the  first  instance,  but  to  the  pursuers, 
sy  held  the  judgment  of  the  Commissioners.  This 
;r  that  unless  the  appellants  proved  something,  the 
Igment  must  stand.  If  this  view  is  well  founded, 
•ersonal  bar  against  the  present  pursuers  would  be 
for  what  they  are  now  doing  is  to  seek  to  take 
:  the  proof  which  they  themselves  have  been  allowed 
ccludethe  assessor  from  any  conjunct  probation,  and 
>ation  whatever. 

le  Lord  Ordinary,  however,  has  thought  it  right  to 
y  the  above  considerations,  he  rests  his  judgment 
le  ground  that  this  Court  has  no  power  to  interfere 
3W  the  proceedings  of  the  supreme  statutory  Court 
le  Valuation  Acts." 

aers  reclaimed,  and  argued — 
niversal  principle  that  no  one  who  was  an  official 
uld  be  a  party  litigating  or  pleading  in  it,  and  the 
i  equally  true.  What  was  here  complained  of  was 
>le,  who  was  acting  on  behalf  of  one  of  the  parties 
.')erf  ormed  an  official  act  in  connexion  with  it.  Any 
between  the  positions  of  party  and  official  was  in- 
ccording  to  the  decisions  on  that  point.  Any  union 
of  that  sort  was  against  public  policy  and  expedi- 
riting  this  deliverance  and  meeting  privately  with 
Mr.  Crole  had  acted  irregularly,  and  all  the  pro- 
owing  thereon  should  be  quashed.  The  Judges  had 
1  their  jurisdiction  in  granting  the  proof  complained 
gh  there  was  no  appeal  from  their  decisions  when 
irithin  their  powers,  still  as  they  were  members  of 
e  Court,  there  was  an  inherent  right  in  the  Supreme 
;  right  any  of  its  members  who  went  wrong  in  such 
8.  If  these  Judges  could  order  a  proof,  they  might 
1  right  to  adjust  issues  and  order  a  jury  trial.  In 
en  if  this  Court  could  not  interfere  with  the  Yalua- 
,  it  could  interdict  the  Commissioners  of  Supply 
g  out  this  irregular  order  for  a  proof. 

38  cited : — 

luation  Acts,  17  and  18  Vict.  cap.  91,  20  and  21 
I,  30  and  31  Vict.  cap.  80 ;  Campbell  v,  M'Oowan, 
[824,  3  &  246 ;  Smith  v.  Hanson,  8th  February 
ToL  zliii  p.  267 ;  Macbeth  v.  Troy  and  Innea,  8th 
1Z,  mipra,  p.  270. 


Counsel  for  tbe  defenders  were  not  called  upon. 

At  advising — 

Lord  President. — There  are  two  grounds  of  action  here,  and 
the  Lord  Ordinary  has  found  a  great  many  reasons  against  en- 
tertaining either.  I  confess  I  do  not  think  it  necessary  to  find 
so  many  reasons,  because  there  is  one  reason  applicable  to  each 
ground  of  action,  which  to  my  mind  is  perfectly  conclusive. 

There  is  an  allegation  that  something  took  place  between  the 
Assistant-Solicitor  of  Inland  Revenue  and  the  two  Judges  to 
whom  the  case  for  the  Commissioners  of  Supply  of  Dumbarton- 
shire  was  presented  which  ought  not  to  have  taken  place  be- 
tween the  Judges  and  him,  because  he  had  argued  the  case  to 
the  Judges  on  behalf  of  the  Assessor  of  the  County  of  Dumbar- 
ton, the  party  opposed  to  the  present  pursuers.  Now,  whether 
any  such  argument  did  take  place  is  a  matter  of  fact  not  ascer- 
tained. We  must  assume  that  it  did  take  place  in  disposing  of 
this  question  of  relevancy,  and  I  am  free  to  confess  that  if  the 
Assistant-Solicitor  of  Inland  Revenue  did  argue  the  case  of  one 
of  the  parties,  he  stepped  out  of  his  proper  province ;  but  then 
I  think  the  fault  was  in  undertaking  that  duty  of  arguing  the 
case  of  one  of  the  parties,  and  not  in  anything  else  that  he  did 
as  alleged  upon  this  record.  The  Statute  20  and  21  Vict,  pro- 
vides for  the  mode  in  which  the  case  is  to  be  laid  before  the 
Judges.  It  provides  that  "  all  persons  entitled  to  appeal  against 
valuations  made  by  the  assessors  appointed  under  the  said  Act 
shall  also  be  entitled  to  appeal  under  and  subject  to  the  like 
rules  and  regulations  against  the  valuations  to  be  made  by  such 
officer  or  officers  of  Inland  Revenue,  appointed  as  aforesaid 
under  this  Act ;  and  if  upon  any  such  appeal,  any  officer  of 
Inland  Revenue,  or  the  person  api)ealing,  shall  apprehend  the 
determination  of  the  said  commissioners  or  magistrates  hearing 
such  appeal  to  be  contrary  to  the  true  intent  of  the  said  Act, 
and  shall  then  declare  himself  dissatisfied  with  such  determina- 
tion, it  shall  be  lawful  for  such  officer  or  appellant  respectively 
to  require  the  said  commissioners  or  magistrates  to  state  speci- 
ally, and  to  sign  the  case  upon  which  the  question  arose,  to- 
gether with  the  determination  thereupon,  and  to  transmit  such 
case  to  the  Commissioners  of  Inland  Revenue,  to  the  end  that* 
the  same  may  be  submitted  to  the  Senior  Lord  Ordinary  and 
the  Lord  Ordinary  officiating  in  Exchequer  Causes  in  the  Court 
of  Session  for  their  opinion  thereon  ;  and  such  Judges  to  whom 
such  case  may  be  submitted  shall,  with  all  convenient  speed, 
give  and  subscribe  their  opinion  thereon,  and  according  to  such 
opinion  the  valuation  or  assessment  which  shall  have  been  the 
cause  of  the  appeal  shall  be  altered  or  confirmed."  Now  it  is 
quite  clear  that  when  a  case  is  prepared  by  the  Commissioners 
of  Supply,  and  subscribed  by  their  chairman,  their  business  is,  in 
the  first  place,  to  send  it  to  the  Commissioners  of  Inland 
Revenue, — there  is  no  direct  communication  between  them  and 
the  Judges;  and  the  Commissioners  of  Inland  Revenue  are 
directed  then  to  submit  it  to  the  two  Judges.  Of  course,  by 
the  Commissioners  of  Inland  Revenue  is  meant  any  officer  of 
the  Commissioners  of  Inland  Revenue,  and  in  Scotland  that 
must  mean  either  the  Solicitor  of  Inland  Revenue  or  his  as- 
sistant. Therefore,  the  Assistant-Solicitor  here  was  performing 
his  statutory  duty  in  submitting  this  case  for  the  opinion  of  the 
two  Judges,  and  it  was  his  business  to  see  that  they  gave  their 
opinion  thereon  and  subscribed  it,  so  that  he  might  retransmit 
it,  vrith  the  opinion  of  the  Judges  thereon,  to  the  Commissioners 
of  Supply  to  regulate  the  Commissioners  of  Supply  in  altering 
or  confirming  the  valuation  in  question.  It  is  quite  plain, 
therefore,  upon  this  clause  of  the  Statute,  that  the  Solicitor.of 
Inland  Revenue  or  his  assistant  is  the  proper  custodier  of  the 
case,  and  it  is  his  business  to  see  the  opinion  of  the  Judges 
written  upon  that  case,  and  subscribed  by  them,  and  then  to 
have  the  case  returned  to  the  Commissioners  of  Supply.  As  I 
said  before,  if  there  was  any  fault  upon  the  part  of  the  Assistant- 
Solicitor  here,  it  seems  to  me  to  have  been  entirely  that  which 
is  alleged  against  him  of  having  argued  the  case  of  one  of  the 
parties,  and  not  that  he  came  into  communication  with  the 
Judges  when  they  were  making  up  their  minds  upon  their 
opinion,  and  writing  it  upon  the  case.  I  think  the  13th  article 
of  the  condescendence,  in  which  the  only  averments  upon  this 
subject  are  contained,  is  irrelevant.  Indeed,  I  do  not  see 
how  it  could  have  even  the  appearance  of  relevancy,  unless 
something  like  a  charge  of  cormption  were  insinuated  either 
J  against  the  Assistant-^citor  or  against  the  Judges.    Whether 
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that  would  bo  a  cbarge  which  we  should  have  sustained  in 
tbis  Court  is  another  and  a  very  different  question  indeed,  on 
which  I  offer  no  opinion  ;  but  upon  this  I  am  quite  clear,  that 
the  aUegationa  in  the  13th  article  of  the  condescendence  are 
irrelevant. 

The  other  ground  of  action  is  that  in  the  proceedings  com- 
plained of,  the  two  Judges  who  M'cre  acting  under  this  11th 
section  of  the  Statute  to  which  I  have  referred  went  out  of  the 
Statute  in  the  mode  of  conducting  their  procedure.  It  is  argued, 
and  argued  with  much  force,  that  a  case  such  as  is  here  con- 
templated means  a  case  stating  the  facts,  and  raising  a  question 
of  law  for  the  Judges  to  answer ;  and  that  if  the  Judges  find 
that  the  facts  stated  in  the  case  are  not  sufiBcient  to  enable  them 
to  form  an  opinion,  the  proper  course  is  to  send  back  the  case 
to  be  amended,  which  of  course  must  be  done  through  the  in- 
tervention of  the  Commissioners  of  Inland  Bevenue  just  as  be- 
fore. That  may  be  a  perfectly  sound  argument :  upon  that  I 
give  no  opinion  either.  What  the  Judges  did  was  not  to  order 
the  case  to  be  amended,  but  in  point  of  fact  to  order  it  to  be 
supplemented.  They  desired  the  Commissioners  of  Supply  to 
satisfy  themselves  of  certain  other  facts  by  leading  additional 
evidence,  or  allowing  the  parties  to  lead  additional  evidence, 
and  to  report,  as  a  supplement  to  their  case,  the  residt 
of  that  evidence.  Now,  whether  I  should  have  been  dis- 
posed to  take  that  course  or  not,  if  I  had  been  sitting  as  one  of 
the  Judges  under  this  Statute,  I  am  not  prepared  to  say  ;  but 
I  am  quite  clear  of  one  thing, — that  we  hiave  nothing  to  do 
with  the  matter  any  more  than  if  this  were  a  comj^laint  thut 
the  Court  of  Justiciary  had  yironounced  a  wrong  judgment,  or 
had  gone  out  of  their  way  and  violated  their  own  form  of  process 
or  their  act  of  adjournal.  I  think  these  two  Judges  sitting 
under  this  Statute  are  just  as  much  a  Supreme  Court  as 
we  are  sitting  here,  that  their  jurisdiction  is  absolutely 
privative,  and  that  no  other  Judge  or  Court  in  the  realm 
can  interfere  with  questions  arising  under  the  Valuation  Act, 
or  rather,  I  should  more  properly  say,  with  questions  re- 
lating to  valuations.  It  is  to  these  two  Judges,  and  to  nobody 
.  else,  that  the  whole  jurisdiction  in  this  matter  is  committed  ; 
and  I  think  we  have  no  jurisdiction  to  interfere  with  the  way 
in  which  they  conduct  their  business. 

Lord  Deas. — I  am  of  the  same  opinion.  There  are  just  two 
grounds  of  action  herej — in  other  words,  two  reasons  of  re- 
duction. The  pleas  in  law  are  now  understood  to  come  in 
place  of  the  reasons  that  were  formerly  embodied  in  the  formal 
summons ;  and  the  first  plea  in  law  is  substantially  the  one  that 
raises  the  first  question  to  which  your  Lordship  has  referred, 
taken  perhaps  in  connexion  with  some  parts  of  the  second ; 
but  it  just  comes  to  this,  that  there  were  certain  communica- 
tions between  Mr.  Crole  and  the  Judges  in  the  preparation  of 
the  interlocutor,  which  are  said  to  make  that  interlocutor 
of  no  effect.  Now,  I  am  of  o])inion  that  in  order  to  give 
relevancy  to  that  plea  and  to  these  averments,  supposing 
we  had  jurisdiction  to  entertj^in  the  matter,  they  must  come 
up  to  a  case  of  malfeasance  on  the  part  of  the  Judges,  as 
well  as  of  Mr.  Crole ;  and  it  is  quite  plain  that  unless  it  is 
definitely  stated  that  Mr.  Crole  influenced  the  Judges,  and 
unless  the  Judges  were  equally  to  blame  with  him,  there  is  no 
case  against  either  the  one  or  the  other  of  them.  The  answer  to  that 
upon  relevancy  is  that,  although  there  is  some  insinufttion  of 
that  kind,  there  is  no  distinct  and  substantive  statement  of 
fact  made  to  found  such  a  plea  |  and  that  I  understand  to  be 
what  the  Lord  Ordinary  has  found.  I  would  only  sav  further 
upon  that  point  that  if,  in  place  of  insinuation,  there  had  been 
distinct  statement  amounting  to  malfeasance  oil  the  part  of  the 
Judges  and  Mr.  Crole,  I  should  think  twice  before  I  could  hold 
that  we  had  any  jurisdiction  whatever  to  interfere  ip  such  a 
mattert  They  formed  a  supreme  court.  The  jurisdiction,  be  it 
what  it  may,  is  confided  to  these  Judges,  with  no  appeal  to  us, — 
with  no  right  to  us  to  interfere  at  all ;  and  it  would  be  a  most  ex- 
traordinary piece  of  assumption  for  the  Judges  in  one  Supreme 
Court  to  sit  in  judgment  upon  the  question  whether  there 
was  ground  for  what  really  amounts  to  a  charge  of  corruption 
agaiust  the  Judges  of  the  other  supreme  Court  I  can  quite  under- 
stand that,  ia  iSie  case  of  an  arbiter,  inquiry  may  be  made  as  to 
whether  there  was  corruption ;  but  it  is  a  very  different  thipg 
when  the  question  comes  to  be  with  regard  to  a  supreme  Judge 


fcofSedn^il 


in  another  Court  over  which  we  have  no  jnrisdictiott  nk^ 
there  has  been  corruption.  It  is  not  necessary,  hoveio; 
to  give  any  opinion  upon  that,  becaoae  I  hold  with  yoor  hti 
ship  that  there  is  really  no  avennent  of  corruption.  If  Abi 
were,  I  should  be  very  much  inclined  to  think  thai  it  wljf 
imi)eachment  in  Parliament  and  not  by  an  action  of  ndielii 
in  this  Court  that  the  queation  should  be  tried.  If  s^ 
lent  himself  to  such  things  aa  are  insinuated,  although  net  i^  : 
here,  I  think  it  would  be  in  vain  for  him  to  say/*  I  meant  ii% 
wrong."  I  think  that  would  raise  a  question  not  to  bededUa  ^ 
the  particular  case,  but  a  question  ot  the  removal  of  th»  J^n  i 
and  if  it  did  not  come  up  to  that,  I  greatly  doubt  if  it  idf] 
be  anything  at  all.  It  is  not  necessary,  however,  togDnbrf  r 
that,  if  we  are  right  in  holding  that  there  is  no  aU^rfiitf  | 
corruption  here. 

The  only  other  reason  of  redaction  resolYes  into  ^M]ml 
Lordship  has  said,  namely,  a  question  as  to  the  mode  of  fiwi^  f 
^whether  in  construing  this  statute  the  Judges  wen  wmgkl 
thinking  that  it  does  not  prevent  some  sort  of  f     '     ' 
made  by  them,  and  whether  they  are  not  entitled,  atiffil 
particular  case  they  are  dealing  with,  or  by  agenoilii' 
make  what  we  would  call  in  this  Court  an  Act  ( '  ~  ' 
reference  to  the  form  and  mode  of  procedure;  a  tiii 
implied  in  the  constitution  of  every  Supreme  Conii 
stitution  of  every  Supreme  Court  impUes  a  power  ton 
regulate  the  forms  of  procedure  in  that  Court;  indil 
difficult  to  say  that  that  power  does  not  extend  to  nek  i 
as  were  dealt  with  here.     At  all  events,  they  m^  a 
the  Statute  in  one  way  in  that  respect,  and  we  m^  | 
construe  it  in  another  way,  but  it  would  not  be  for  at 
who  was  right  and  who  was  wrong  in  that  respect  ItV 
to  that  Supreme  Court  to  whom  tiie  jurisdiction  is  ( 
construe  the  Statute,  and  to  construe  their  own  pofwoii 
regulation  of  the  mode  of  procedure.     I  think  with  jivli 
ship  that  we  have  nothing  to  do  with  that  at  iDL  1 1 
reason,  for  my  own  part»  to  think  that  the  Judges  in^t 
but  although  that  were  more  doubtful  than  it  i 
be,  I  do  not  think  that  our  construction  of  the  StaMK 
by  possibility,  be  put  in  place  of  theirs. 

Lord  Abdiiillan. — ^I  should  content  myself  hj  w^^ 
I  concur  with  your  Iiordships,  but  as  I  had  caafiABBiki 
pcrience  in  this  Court,  having  sat  as  a  Judge  on  nfautir' 
several  years,  I  think  it  right  to  make  a  few  obsemte 

In  the  first  place,  I  have  a  very  distinct 
your  Lordships*  view  of  the  statute  is   entirely  in 
mine, — that  the  Solicitor  of  Inland  Revenue  or  Mr. 
Assistant- Solicitor,  does  not  represent  the  assessor,  lift  v 
party  to  the  case.     He  is  not  there  as  counsel  for  the 
He  is  there  as  custodier  of  the  proceedings,  and  he  ii 
the  part  of  the  officials  of  the  Inland  Revenue,  in  the 
of  a  public  and  statutory  duty.     I  do  not  undentsii 
Crole  appears  in  any  sense  as  agent  for  the  assessor;  fli 
say  that  I  have  very  often  seen  Mr.  Crole,  when  he  did 
give  explanations  (for  that  was  a  duty  of  his)  faTMoUi' 
subject,  and  unfavourable  to  the  assessor.     It  is  qoiftB ir 
to  say  that  Mr.  Crole  is  a  mere  counsel  or  agent  for  ^r 
I  have  often  myself,  when  sitting  judicially.Mked  Ur.'*^ 
tions  and  received  answers  from  him  unfavonrsbleti 
cedure  of  the  assessor  in  the  county,  and  favoarabkti|^ 
apj)ealing  ;  and,  therefore,  I  think  the  position  of  Mr. ' 
been  somewhat  misapprehended.     He  is  present  ii  * 
official.     I  have  nothing  more  to  add  on  that  part  of  tf^ 

Then,  I  believe,  the  uniform  practice  is  that  tiiewffd 
or  "wrong'* is  written  either  by  one  of  the  Jndgei* 
Judge's  clerk  ;  and  I  $ee  nothing  to  vitiate  the 
it  happened  to  be  written  by  21r,  Crole. 

As  to  anything  of  the  nature  of  ooxmption  or 
nothing  of  the  kind  has  been  relevantly  alleged. 

The  other  part  of  the  case  appears  to  me  to  be 
and  there  also  I  may  add  an  explanation  fros  oqr 
knowledge  of  the  matter.   It  has  frequently  been  fdt' 
to  get  a  little  more  infonnation  than  the  case  of  tk 
supplied,  and  in  order  to  get  that  infonnatioii,  mm 
form  of  words  and  sometivies  another  fonn  wu  ind; 
thing  done  is  to  aak  the  Commissianen  to  oonse^  or 
add  to,  the  statement  of  facts  upon  whidi  tht  JidlfV^^ 
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this  case  the  form  is  rather  differeot  from  what  I  have 
seen ;  but  I  don*t  see  much  objection  to  it.  The  for* 
ial  expression,  **  allow  a  proof,"  are  not  the  words  used, 
judgment  of  this  sort  is  that  of  5th  July  1871,  where 
Iges  request  the  Commissioners  to  give  the  appellants 
tunity  of  proving  by  witnesses  or  otherwise,"  and  so 
d  "  the  Judges  request  the  Commissioners  to  report  the 
5  of  what  may  be  proved."  Now,  under  that  remit, 
itlemen  who  now  tell  us  that  anything  like  ordering  a 
.bsolutely  incompetent,  availed  themselves  of  the  oppor- 
bich  was  given  to  them,  and  used  the  opportunity  to 
?nce  before  the  Commissioners,  but  now  they  say,  when 
d  judgment  comes  for  further  inquiry, — a  proof  being 
»n  the  other  side, — the  words  being  again  exactly  the 
i  is  incompetent  to  do  so.  The  plea  is  that  it  is  quite 
allow  these  gentlemen  to  lead  evidence,  and  they  use 
t,  but  that  it  is  quite  wrong  to  allow  the  ojiposite  party 
t,  and  that  is  to  be  overturned ;  as  if  the  Judges  were 
id  to  decide  the  case  when  only  a  part  of  the  evidence 
.  led,  and  to  shut  out  the  other.  I  cannot  see  that 
either  justice  or  law  in  that  contention.  It  does  not 
>  me  that  this  is  a  case  in  which  the  Court  ought  to 
and  I  agree  with  your  Lordship  in  the  chair  that  Judges 
id  having  a  final  jurisdiction  cannot  be  controlled  by 

Jeryiswoode. — I  am  entirely  of  the  same  opinion  as 
expressed.  I  have  no  hesitation  in  saying  that,  even 
I  within  our  power  to  touch  this  judgment,  we  should 
fere  with  it 

Adhere. 
Tatson,  Balfour ;  Hamilton,  Kinnear,  and  fieatson,  W.S. 
-Alt  far    Holm,   Fraser,    Eobertson ;    C.  8.   Taylor, 
jaU, — For  Commissioners  of  Inland  Bevenue,  Solicitor- 
tClark,  Q.C.),  Rutherfurd;  Solicitor  of  Inland  Revenue. 

rk  A.E.H. 


February  26,  1873. 

SECOND  DIVISION. 

RL  OF  Zetland,  Pursuer^  v.   Alexander  Allan 

I     and    Others    (Hugh    Tennent's     Trustees), 

ders. 

Askings— River — Prescription — Medium  Filum — ^Where 
ian  proprietor  has  a  grant  of  salmon-fishings  followed 
oemorisJ  possession — HeUl  (1.)  that  his  right  of  posses- 
not  necessarily  limited  to  that  part  of  the  river  which 
iverso  of  his  lands ;  nor  (2.)  to  his  own  side  of  the 
\Jilum, 

km — Possession — Where  possession  had  been  had  of  the 
I  from  banks  in  the  middle  of  a  river  during  the  prc- 
^e  period,  but  possession  of  the  fishing  from  a  new 
Bfhich  had  been  formed  by  the  action  of  the  stream, 
Dg  the  rest,  only  during  the  period  of  its  existence, 
nnch  short  of  the  prescriptive  period — held  that  the 
don  of  the  fishings  from  the  latter  bank  was  but  an 
e  of  the  substantial  right  of  fishing  exercised  from  time 
lorial  from  the  former  banks,  and  sufiBcient  to  extend 
ht  of  fishing  to  the  new  bank. 

— Possession — Bounding  Charter — Where  lands  bounded 
iver,  which  divided  two  parishes  and  also  two  counties, 
iescribed  as  lying  within  one  of  the  parishes  and  one 
counties — Held  that  the  proprietor  who  had  a  grant  of 
B  was  not  limited  in  his  possession  by  the  medium  filum 
river,  as  the  boundary  line  of  the  county  and  parish 

which  his  lands  lay. 

that  the  medium  filum  is  only  of  use  in  determining 
>n8  of  property  in  tiie  solum,  or  in  settling  the  rights  of 
ting  heritors,  each  having  a  right  of  salmon-fishing 
lerao  of  his  lands,  where  no  conclusive  possession  has 
m). 

action  of  declarator  the  Earl  of  Zetland  sought 
it  declared  against  the  trustees  of  the  late  Hugh 
^  as  proprietors  of  the  lands  and  estate  of  Easter 
Q  the  county  of  Pertby  that  be 


had  good  and  undoubted  right  to  the  Ealmon-fishings  in  tie 
river  Tay,  between  Corbieden,  on  the  east,  and  the  Pow 
of  Lindores,  on  the  west,  and  that  from  the  south  uhore  as  far  as 
the  middle  line  of  the  said  river,  and  including  the  exclu- 
sive right  to  fish  for  salmon,  and  other  fish  of  the  salmon 
kind,  in  the  South  Deep  or  South  Channel  of  the  said  river,  so 
far  as  ojiposite  to  the  said  estate  of  Easter  Errol  belonging  to 
the  defenders,  and  particularly  from  and  upon  the  banks  or 
fishing-stations  called  *  Lower  Peesweep,* '  Haggis,'  and  south  side 
of  *  Hobby  Horse  ;'  and  that  the  defenders  and  their  sncccssors 
in  the  said  lands  and  estate  of  Easter  Errol  had  no  right  or  title 
to  fish  for  salmon  or  other  fish  of  the  salmon  kind,  to  the  south 
of  the  middle  line  of  the  said  river,  and  in  ]»articular  from 
the  said  banks  or  fishing-stations,  or  in  any  other  part  of  the 
South  Deep  or  South  Channel  of  the  river  Tay  ex  advtrso  of  the 
said  estate  of  Easter  ErroL 

The  Earl  of  Zetland  was  proprietor  of  and  infeft  in  the 
lands  and  estate  of  Balinbreich,  in  the  county  of  Fife,  and 
lying  on  the  south  side  of  the  firth  or  estuary  of  the  river 
Tay,  with  the  fishings  attached  thereto.  The  last  Crown 
charter  of  the  pursuer's  said  lands  and  fishings  was  dated 
6th  August  1787,  and  the  said  lands  and  fishings  were 
therein  described  as  follows  : — 

**Tota8  et  integras  illas  partes  et  portiones  Terrarum  et  Baroniss 
de  Ballinbreich,  viz..  Terras  dominicales  de  Ballinbreich,  Terras 
de  Heighams,  Terras  de  Logic,  Terras  de  Flisk,  Easter 
and  Wester,  Terras  de  Fliskmillan,  Terras  de  Balhelvie, 
Terras  de  Pittachope,  jacen.  in  vicecomitatu  de  Fife,  cum 
turribus,  fortaliciis,  molendinis,  molcndinariis,  terris,  silvis, 
parcis,  toftis,  croftis,  partibus,  pendiculis,  tenen.  tenaiv.  et 
libere  tenen.  servitiis,  cum  piscariis  diet.  Baronise  super 
aqua  de  Tay,  et  cymbis  portatoriis  diet,  aque  inter  Corbieden 
et  fontes  aquse  de  Eame  prout  medium  flumen  diet,  aquae  currit 
quatenus  Joannes  Comes  de  Eothes  et  Patricius  Crawfurd  de 
Auchinames  armiger,  sicut  deriven.  jus  a  diet.  Comite  de  Rothes 
habent  jus  ad  diet,  piscationes  et  cymbis  portatorias,"  etc., 
*'  similiter  terras  seu  Insulas  vulgo  vocat.  Red  Inch  et  Enow 
Inch,  bondat.  inter  pratum  (portum)  seu  lie  Haven  ex  occiden., 
aquam  de  Tay  ex  boreali,  et  orien.  pratum  et  terras  de  Parkhill 
ex  austral!  et  orien.  partibus,  necnon  Salmon  um  piscationes 
aliasq.  piscationes  super  aqua  de  Tay  inter  terras  de  Mugdrum 
et  orien.  finem  prtedict.  IiLBularunL" 

The  Earl  of  Zetland  stated  in  his  condescendence,  that 
under  their  titles  to  the  said  estate  he  and  his  predecessors  had  for 
greatly  more  than  forty  years,  been  in  the  uninterrupted  posses- 
sion of  the  right  of  fishing  for  salmon  by  net  and  coble  and 
otherwise  in  the  river  Tay  from  Corbieden  on  the  east  to  the 
Pow  of  Lindores,  which  is  the  westmost  point  of  his  estate. 
The  defenders  were  proprietors  of  the  estate  of  Easter  Errol  in 
the  county  of  Perth.  The  said  estate  was  situated  on  the 
north  side  of  the  firth  or  estuary  of  the  Tay.  His  estate  of 
Balinbreich  and  the  defenders*  estate  of  Easter  Errol  were 
separated  from  each  other  by  the  said  firth  or  estuary — Errol 
being  on  the  north  side,  and  Balinbreich  on  the  south  side. 
The  said  firth  or  estuary,  where  it  stretched  between  these 
lands,  varied  from  a  mile  to  a  mile-and-arhalf  in  breadth  at  high 
water.  The  channel  or  stream  of  the  river  Tay  at  low  water 
occupied  only  about  a  third  of  that  space,  and  as  the  tide  re- 
ceded extensive  banks  of  sand  and  mud  were  left  bare  along  the 
north  and  south  shores  and  in  the  channel  of  the  river. 
Amongst  these  banks  there  was  a  large  bank  lying  nearly  in 
the  middle  of  the  river,  below  or  to  the  east  of  the  Island  of 
Mugdrum,  and  opposite  to  his  estate.  It  was  also  paAly  opposite 
to  the  lands  belonging  to  the  defenders.  The  southern  side  of 
that  portion  of  the  said  bank,  which  lay  opposite  to  the 
defenders'  lands,  was  divided  into  two  fishing  stations,  caUed 
*  Lower  Peesweep '  on  the  west,  and  *  Haggis  *  on  the  east.  To 
the  east  of  the  large  bank  above  mentioned,  and  separated  there- 
from by  a  channel  about  thirty  yards  in  breadth,  there  was 
another  bank  called  the '  Hobby  Horse '  also  lying  nearly  in  the 
middle  of  the  river  and  opposite  to  his  estate.  Tbe  said  banks, 
which  were  constantly  changing  their  form  and  position  owing 
to  the  action  of  the  river  and  the  tide,  were  parts  of  the  alveus 
or  bed  of  the  river,  and  were  entirely  submerged  by  the  tide, 
which  at  high  water  ooyered  them  to  a  depth  of  about  twelve 
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feet.  At  low  water  the  River  Tay,  after  passing  the 
Island  of  Mngdrum,  flowed  eastward  in  two  channels  of  nearly 
eqnal  breadth,  one  on  the  north  side,  and  the  other  on  the  south 
tide,  of  the  above-mentioned  banks.  The  channel  on  the  north 
side  of  the  banks  was  called  the  *  North  Deep  *  while  that  on 
the  south  side  was  called  the  '  South  Deep.'  The  north  channel 
was  quite  as  much  a  part  of  the  Kiver  Tay  as  the  south  channel, 
and  the  medium  filttm  of  the  river,  according  to  which  the 
rights  of  the  opposite  proprietors  to  the  salmon-flshings  therein 
fell  to  be  regulated,  consisted  of  a  line  drawn  down  the  river 
equidistant  from  the  north  and  south  shores  at  low  water.  The 
said  line  intersected  the  two  banks  in  question,  dividing  them 
longitudinally  into  nearly  equal  halves.  The  south  sides  of  the 
said  banks,  consisting,  as  above  mentioned,  of  the  fishing 
stations  called '  Lower  Pees  weep,*  *  Haggis,'  and  south  side  of 
'  Hobby  Horse  '  were  considerably  to  the  south  of  the  medium 
filum,  and  the  defenders  could  not  reach  them  without  crossing 
that  line  and  encroaching  on  the  portion  of  the  river,  the 
fishings  in  which  belong  to  the  pursuer.  The  defenders,  not- 
withstanding, claimed  the  right  not  only  to  the  salmon-fishings 
in  the  North  Deep  opposite  to  their  lands,  but  to  cross  the 
middle  line  of  the  river  and  to  fish  in  the  South  Deep  at  the 
before-mentioned  stations,  called  Lower  Peesweep,  Haggis,  and 
South  side  of  Hobby  Horse. 

The  defenders,  the  trustees  of  the  deceased  Hugh  Tenneut, 
Esq,  of  Errol,  were  as  such  heritable  proprietors,  and 
duly  infeft  on  a  barony  title  in  the  lands  of  Easter  Errol, 
including  therein  '^  all  and  whole  the  lands  of  Pallalie, 
Easter  and  Wester  Randerstone,"  etc.,  '*  together  with  the 
salmon-fishings  and  other  fishings  pertaining  to  the  said 
lands  of  Randerstone  and  Dallalie,  all  lying  within  the 
parish  of  Errol  and  sheriffdom  of  Perth." 

They  stated  that 

The  salmon  fishings  pertaining  to  their  said  lands  com- 
prehended the  fishings  from  the  said  bank  or  banks  forming 
the  tail  of  Mugdrum  Island  ex  ctdverso  of  the  defender's  lands, 
and,  inter  o/to,  the  fishing  stations  and  fishings  on  these  banks 
known  by  the  name  of  the  fishing  stations  of  Peesweep,  South 
side  of  the  Haggis  Bank,  and  the  south  side  of  the  Higham  or 
Hobby  Horse  Bank.  These  fishing  stations  were  on  the  south 
side  of  the  foresaid  bank  or  banks,  and  were  the  fishing  stations 
claimed  by  the  pursuer  in  this  action.  In  virtue  of  their  title 
to  the  salmon -fishings  above  set  forth,  the  defenders  and  their 
predecessors  in  the  said  lands  had  from  time  immemorial,  and 
for  much  more  than  forty  years  prior  to  July  1870,  possessed 
the  salmon  fishings  in  the  river  Tay  from  the  said  bank  or 
banks  ex  adverso  of  the  said  lands ;  and  in  particular,  they  had 
possessed  for  the  period  foresaid  the  foresaid  salmon-fishings 
called  the  Lower  Peesweep,  South  Haggis  bank,  and  South 
Higham  or  Hobby  Horse  Bank  fishings.  This  they  had  done 
by  fishing  for  salmon  with  net  and  coble  from  the  said  fishing 
stations  and  bank  or  banks  ex  adoerso  of  their  said  lands  south- 
wards into  the  stream  of  the  river,  and  by  hauling  their  nets 
on  the  said  bank  or  banks,  and  that  without  challenge  or 
interruption.  Neither  the  pursuer  nor  any  of  his  predecessors 
had  ever  by  themselves  or  their  tenants  fished  at  the  said 
fishing-stations  or  from  any  part  of  the  said  banks,  nor  until 
July  1870,  did  they  ever  allege  any  right  to  do  so,  or  state  any 
objection  whatever  to  the  defenders'  exclusive  possession  there- 
of. 

The  pursuer  pleaded — 

2.  In  virtue  of  his  title  founded  on,  and  of  the  possession 
which  had  followed  thereon,  he  had  the  exclusive  right  to  fish  for 
salmon  and  other  fish  of  the  salmon  kind  in  the  Kiver  Tay 
between  Corbieden  and  the  Pow  of  Lindores,  to  the  south  of 
the  middle  line  of  the  river.  3.  The  banks  or  fishing  stations 
called  Lower  Peesweep,  Haggis,  and  South  side  of  Hobby  Horse, 
being  situated  between  Corbieden  and  the  Pow  of  Lindores,  and 
to  the  south  of  the  middle  of  the  river,  he  had  the  exclusive  right 
to  fish  for  salmon  at  the  said  stations.  4.  The  South  Channel 
or  South  Deep  of  the  River  Tay  between  the  places  above 
mentioned  being  wholly  to  the  south  of  the  middle  line  of  the 
river,  he  had  the  exclusive  right  to  the  salmon-fishings  therein. 
6.  The  titles  founded  on  by  tiie  defenders  having  reference  to 
LmdB  and  fishings  in  the  county  of  Perth  only,  could  confer  no 


right  to  the  fishing  stations  in  diflpate,  wLich  weresitasti 
in  the  county  of  Fife. 

The  defenders  pleaded — 

2.  The  right  of  tiie  porsuer  to  salmon-fiahingi  ooold 
extended  beyond  his  previous  possession  thereof,  and  i 
he  nor  his  predecessors  having  ever  possessed  the  said  fi 
his  claim  thereto  could  not  be  msintsined.  4.  Innq 
their  title  to  the  said  salmon-fishings,  and  of  the  inusc 
and  exclusive  possession  thereof  of  tliem  and  of  tha 
decessors,  they  were  entitled  to  absolvitor,  with  < 


A  proof  of  their  respectiye  aTerments  on  record  h 
being  allowed  to  the  parties,  the  Ijord  Ordinaiy  (Ji 
woode),  on  3l6t  July  1872,  pronoonced  this  iDterlocali 

'*  Finds  as  matter  of  fact  that  the  defenders  and  tbor 
decessors  in  the  lands  of  Easter  Errol,  described  mihti 
ment  of  facts  on  their  behalf,  have  possessed  as  set  fortfca 
sixth  article  of  the  said  statement  of  facts,  without  cUb 
or  interruption  on  the  part  of  the  pursuer  or  those  in  Ui^ 
the  salmon-fishings  in  the  River  Tay  from  the  bsnkorH 
referred  to  in  the  said  article  ex  adverso  of  the  said  1 
in  particular,  that  they  have  so  possessed  the  i 
called  the  Lower  Peesweep,  South  Haggis  Bank,  aadi 
Higham  or  Hobby  Horse  bank  fishings :  Therefore  i  ' 
defences,  assoilzies  the  defenders  from  the  conclnnw^ 
summons,  and  deoems." 

The  pursuer  reclaimed,  and  argued  that  tba  i 
had   had  no  prescriptive    possession   of  the 
fishing,  viz.,  that  from  the  Hobby  Horse  bank,  dl 
they  had  no  title  on  which  to  prescribe  either  tkii' 
other  fishings  in  question,  in  respect,  (1.)  thattfavd 
was  a  bounding  charter  limiting  them  to  thep  ' 
Errol  and  county  of  Perth,  whereas  these  f" 
beyond  the  medium  filum  of  the  river,  which  mitl 
place  both  the  county  and  parish  boundary;  {t)V 
medium  JUum  of  the  river  formed  the  legal  boootalBj 
between  opposite  riparian  proprietors  each  witki^ 
of  fishing.     He  referred  to  the  following  authontM^ 

Wedderbumv.  Paterson,  22d  March  1864,a"<^^> 
p.  452  ;  Lord  Zetland  v.  The  Glover  Incorporation  of  P 
January   1868,    ante,    voL  xl.  p.  162;  Eraser  a   (W' 
February  1866,  antey  voL  xxxviii  p.  212 ;  Duke  of  Kii 
V.  Earl  of  Seafield,  16th  February  1870,  ante,  toI  zEf  I 
Milne  v.  Smith,  22d  November  1850,  ante,  voL  zmM 
Young  V.  Carmichael,  1671,  M  9636  ;  Macbndrev.KiftM 
June  1871,  ante,  voL  xliiL  p.  506 ;  Hepburn  «.  D.  of  C 
November  25,  1823,  2  S.  459,  (N.  E). 

At  advising— 

Lord  JusTiCE-CfLiRK. — The  pursuer  seeks  to  hswi" 
and  declared  that  he  has  right  to  the  salmon-fiihiq|p  k| 
South  Deep  or  channel  of  the  river  Tay,  opposite  tJ  ijj 
fenders*  estate  of  Easter  Errol,  and  particularly  fromfti"^ 
or  fishing-stations  called  Lowei^  Peesweep,  Haggis,  •n^"^ 
of  Hobby  Horse ;  and  that  the  defenders  have  do  nf^^'fl 
there.     This  is  a  claim  of  exclusive  right  to  the  fishiiiipii'l 
particular  localities.     The  Lord  Ordmary  has  foand  AM 
defenders  have  possessed  these  fishings  for  forty  ytut;  m* 
regard  to  the  stations,  Lower  Peesweep  and  Hsggi%  tt^ 
mitted  by  the  pursuer,  but  it  is  not  admitted  sa  Wfj[] 
Hobby  Horse  station,  which  is  said  to  have  come  into**], 
within  the  prescriptive  period.     These  condosirai  ^flf^ 
the  first  instance  on  the  title  of  the  defenders.    The 
have  shown  a  sufiBcient  title  to  support  poaseiwioa  of 
The  title  is  not  disputed  to  be  a  title  to  salm^ 
it  is  said  (1.)  that  the  fishings  in  dispute  are  not  es 
the  defender*s  lands  while  the  grant  was  only  of  fidii^gP 
or  pertaining  to  the  lands;   and  (2.)  that  as  ^f^, 
charter  is  a  boimding  charter,  the  estate  being  ^'f'*^ 
lying  within  the  parish  of  Errol  and  county  of  lirt^^^' 
be  a  title  to  possess  fishings  in  these  ttatioDib  «hid^t«|^ 
south  of  the  middle  line  of  the  river,  are  withia  tk  '^ 
Fife.    Neither  of  these  oontentiona  can  be  aiBatata 
tently  with  the  uniform  deoiaioiis  ot  Uim  OduI  ^^ 
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3re  is  a  title  to  salmon -fisbings  followed  by  pos- 
Mtrt  of  tbe  proprietor  on  one  side  of  a  sidmon- 
is  not  necessary  tbat  be  sbould  limit  bis  rigbt 
tbat  part  of  the  river  wbich  is  directly  ex  ad- 
nds,  or  tbat  it  should  not  extend  beyond  tbe 
f  the  river.  In  tbe  case  of  tbe  Duke  of  Eich- 
l  opinion  (though  Lord  Benbolme  gave  another 
the  expressions  used  in  the  grant)  that  the  fish- 
it  were  only  those  ex  adverse  of  the  lands  ;  but 
lad  possessed  on  both  sides,  be  bad  converted 
a  complete  right  to  the  river.  Now  tbe  present 
se  for  the  application  of  this  doctrine ;  for  the 
hese  stations  is  substantially  ex  advereo  of  the 
on.  Possession  for  forty  years  on  a  mere  title 
IS  is  enough.  Here  there  is  an  express  title  of 
,  and  tbe  right  cannot  be  affected  by  the  fact 
sion  has  been  a  little  above  or  below  the  lands 
e  title. 

diumJUumj  I  do  not  think  that  a  matter  of  any 
*be  usage  and  practice  has  been  that  tbe  pro- 
bank  uses  bis  right  of  fishing  across  tbe  stream 
itor  on  the  other  bank  does  tbe  same.  There  is 
fficient  title  to  prescribe,  and  I  do  not  give  any 
idea  tbat  the  circumstance  of  the  lands  being 
dng  within  a  particular  parish  and  county  will 
of  salmon-fishing  to  the  medium  filum  of  a  bound- 
b  prescription  has  construed  this  clause  "lying 
sb  of  Errol  and  county  of  Fife,"  and  construed 

to  the  fishings  from  the  Hobby  Horse  station  it 
re  is  no  possession  for  forty  years,  for  tbat  sand- 
existed  for  that  period.  The  answer  to  this  is, 
ibese  names  are  given  to  the  particular  sandbanks 
b  of  salmon-fishing  is  exercised,  the  substantial 
possession  applies  is  the  right  of  fishing  itsell 
;D  changes  in  the  river ;  but  is  it  to  be  said  tbat 
been  possession  of  the  fishings  for  forty  years, 
Qot,  and  by  reason  of  these  changes  it  could  not 
rcised  in  the  same  spot  during  all  tbat  time?  I 
ing  from  the  Hobby  Horse  station  as  but  a  portion 
;ht  of  fishing  from  the  sandbanks  in  tbe  south 

rs  have  bad  sufficient  possession  on  a  sufficient 
I  therefore  for  adhering  to  the  Lord  Ordinary's 
it  I  think  we  must  add  some  finding  as  to  tbe  title. 

K. — This  is  a  case  involving  questions  of  feudal 
bts  of  salmon-fishing  under  such  title.  This  mat- 
i  subject  of  much  consideration  in  many  cases,  and 
on  which  the  law  is  founded  have  not  been  left 

The  pursuer's  title,  as  set  forth  in  article  2  of  bis 
$  is  a  title  to  salmon-fishings  attached  to  bis 
south  bank  of  tbe  South  Deep  or  channel  of  the 
le  only  possession  which  tbe  pursuer  has  bad  un- 
has  been  of  fishing  from  stations  on  this  south 
ith  pool  of  the  river.  The  title  of  tbe  defenders, 
uid,  is  in  these  general  terms,  *'  All  and  Whole 
allaJie,  Easter  and  Wester  Randerstone,  etc.,  to- 
e  salmon-fishings  and  other  fisbings  pertaining  to 
of  Randerstone  and  Dallalie,  all  lying  within  the 
ind sheriffdom  of  Perth.''  Now  what  is  the  right  of 
pertaining  to  these  lands  ?  I  do  not  see  any  way  of 
is,  except  by  inquiring  into  tbe  facts  of  possession. 
>  possession  that  has  been  enjoyed  by  tbe  defenders? 
ted  tbat  the  interlocutor  of  the  Lord  Ordinary  is 
findings,  so  far  as  they  are  confined  to  the  ques- 
on.     He  finds  that  the  defenders  and  their  prede- 

lands  of  Errol  have  possessed  without  cbiUlenge 
»n  the  fishings  ex  adverso  of  their  property  extend- 
(lading  tbe  fishing  stations  on  tbe  north  bank  of 
»!,  and  especially  from  tbe  stations  mentioned  in 

and  that  tbe  pursuer  has  bad  no  possession 
hat  side  of  the  south  pool.  The  practical  result 
is,  tbat  all  the  stations  on  the  sand  banks  forming 
3f  the  South  pool  which  can  be  fished,  have  been 
be  defenden  exclusively  from  time  immemorial 
mioii  has  been  enjoyed  under  their  titles,  and  pos- 


session affording  tbe  only  interpretation  of  the  title,  it  seems  to 
me  that  the  title  is  amply  explained,  and  that  the  salmon -fish- 
ings held  by  the  defenders  under  their  titles  are  these  extending 
from  their  own  lands  on  the  north  bank  of  the  river  to  the  north 
bank  of  what  is  called  the  South  Deep  or  channeL  And  this 
cannot  be  of  tbe  shifting  character  alleged,  as  the  evidence  shows 
that  the  fishings  from  it  have  been  exercised  beyond  tbe  memory 
of  man. 

It  was  in  tbe  argument  wbich  we  have  heard  urgently 
pressed  that  tbe  title  of  the  defenders  is  a  linriting  title,  and 
confines  tbe  defenders  to  the  parish  of  Errol  and  county  of 
Perth,  and  cannot  extend  beyond  the  medium  filum  of  the 
river.  I  do  not  so  read  the  defenders'  titles.  I  rather  think 
tbat  the  description  as  regards  the  parish  applies  to  the  lands 
only.  But  admitting  tbe  terms  in  this  respect  to  be  am- 
biguous, bow  is  the  ambiguity  to  be  cleared  up  except  by 
proof  of  possession  ?  And  as  the  proof  shows  the  possession  has 
extended  beyond  what  is  said  to  be  tbe  medium  JUum  of  the 
stream,  I  do  not  think  tbat  tbat  would  be  excluded  by  the  terms 
of  the  title.  As  an  incorporeal  right  attached  to  the  lands,  its 
extent  is  to  be  ascertained  by  possession,  and  that  fixes  what  the 
salmon-fishings  are  which  the  title  describes  as  "  pertaining  "  to 
tbe  defenders'  estate.  As  to  tbe  authorities,  it  was  admitted  that 
the  case  of  Grant,  wbich  related  to  fishings  on.  a  loch,  would  be 
conclusive  against  the  pursuer,  if  tbe  same  principle  could  be 
ayiplied  to  river  fishings.  I  do  not  see  any  sufficient  ground  for 
the  distinction,  and  it  so  happens  tbat  the  decision  in  the  case 
of  tbe  Duke  of  Richmond  and  Lord  Seafield  had  reference  to 
river  fisbings.  There  was  this  peculiarity,  no  doubt,  tbat  Lord  Sea- 
field's  title  had  not  been  followed  up  by  possession  at  all,  but  the 
decision  is  a  clear  authority  as  regards  the  sufficiency  of  the  title 
to  support  prescriptive  right.  We  must  take  it  as  settled  by 
tbat  case  that  tbe  Duke's  title  was  sufficient  to  enable  him  to 
prescribe  tbe  whole  fishings  all  tbe  way  across  the  river.  The 
decision  went  even  so  far  as  this,  tbat  be  could  draw  his  nets 
on  Lord  Seafield's  lands.  My  opinion  in  that  case  has  been 
fully  reported,  and  quite  agrees  with  tbat  of  your  Lordship, 
and  I  need  not  therefore  refer  to  it  further. 

Now  the  clear  law  of  the  case  being  as  I  have  stated  it,  and 
being  as  found  by  tbe  Lord  Ordinary,  I  cannot  give  any  effect 
to  tbe  distinction  attempted  to  be  drawn  as  to  tbe  Hobby  Horse 
station.  That  is  a  station  which  has  only  been  fished  for  the 
last  twenty  or  thirty  years,  .for  the  good  reason  that  it  has  only 
existed  for  that  time.  But  there  are  other  stations  in  tbe 
same  locality  wbich  have  been  worked  by  the  defenders  for 
more  than  the  prescriptive  period ;  and  because  these  stations 
may  vary  from  time  to  time,  according  to  the  shifting  of  the 
banks  in  tbe  river's  bed,  is  that  to  affect  the  exercise  of  the 
substantial  rigbt  of  fishing  exercised  from  time  immemorial? 
Can  it  be  said  that  a  change  in  tbe  position  of  a  fishing  station, 
owing  to  a  change  in  tbe  bed  of  the  stream,  is  to  alter  the  ques- 
tion of  right  acquired  through  immemorial  possession?  I  think 
such  a  proposition  is  untenable. 

But  lastly,  a  good  deal  has  been  said  about  the  medium  filum 
of  the  streauL  If  there  bad  been  no  possession  at  all,  and  we 
came  to  consider  how  the  different  competing  rights  of  heritors  on 
tbe  banks  of  the  river,  having  each  a  right  of  salmon- fishing 
ex  adverso  of  their  lands,  were  to  be  regulated,  then  indeed  I 
think  the  Court  have  recognised  clear  principles  upon  which 
tbe  fishings  must  be  carried  on.  If  tbe  stream  is  broad  enough 
to  allow  of  a  clear  sweep  of  the  nets,  without  crossing  the 
medium  filum^  each  riparian  proprietor  must  so  exercise  his  rigbt 
as  to  keep  within  tbe  medium  filum  of  the  stream.  But  then 
again  a  different  state  of  matters  arises  where  the  stream  is  not 
sufficiently  broad  to  admit  of  this.  The  Court  in  such  cases 
has  found  that  some  arrangement  must  be  made  for  an  alter- 
nate sweep  of  the  nets  from  tbe  different  sides.  In  the  case, 
however,  where  immemorial  possession  has  been  enjoyed,  I  can- 
not think  that  the  ascertainment  of  the  medium  filum  is  of  any 
avail  in  determining  such  rights  of  fishing.  The  title  being 
sufficient  and  the  proof  of  possession  clear,  there  is  conclusive 
ground  for  judgment  in  the  defenders'  favour  ;  and  in  this  case 
and  on  the  whole  matter,  I  think  the  defenders'  title  amply  suffi- 
cient to  support  the  possession  they  have  had,  and  to  establish 
their  rights.     Consequently  they  are  entitled  to  absolvitor. 

Lord  Binholm& — I  quite  oonoor  with  your  Lordships.    Tha 


3U 


THE  SCOTTISH  JURIST. 


Feb.! 


argument  for  the  ]iur^uer,thoiij£)i  aUc,  ap]:earc(l  to  me  to  proceed 
entirely  on  aeHuni]'ticn8  in  point  of  Jaw,  for  iibicli,  plausible  as 
they  Becmcd,  poauthi.rity  could  liejiroduccd.  On  tlie  other  Land, 
there  is  strong  evidence  of  possession  founded  on  undoubted 
title,  "which  can  hardly  be  impeached  by  theoretical  argument 
alone,  unsupported  by  decision  or  authority ;  and  in  these  circum- 
stances, I  concur  in  thinking  that  we  ehould  find  the  title  suffi- 
cient to  su])port  the  iiossession  which  has  been  had. 

Lord  Leaves. — The  first  point  in  salmon-fishing  cases  is  the 
question  of  title,  the  second  the  fact  of  ]>08se8sion.  These  two 
things  are  quite  separate.  You  must  have  a  habile  title. 
Possession  alone  is  of  no  use.  Next,  having  a  habile  title, 
you  must  have  had  ]K>sse8sion  to  explain  that  title.  Here  you 
have  a  title,  but  it  is  said  fco  be  habile  to  support  a  right  of  salmon- 
fishing  only  on  the  north  bank  of  the  river,  and  limited  by  the 
medium Jilum  of  the  stream  for  the  time  l>eing.  I  am  not  aware 
of  any  authority  for  that  proposition.  The  question  is  whether 
the  title  is  habile  or  not  to  su])port  the  possession  which  has  been 
had.  I  know  of  no  authority  for  saying  that,  in  a  question  of 
this  kind,  the  right  of  fishing  can  only  be  exercised  ex  adverso  of 
the  property  to  which  the  fishing  is  attached.  The  right  of 
salmon-fishing  is  an  incorporeal  right  attaching  to  certain  lands 
founded  on  a  grant,  and  interpreted  and  su]>ported  by  possession, 
and  it  ai)pear8  to  me  that  the  fishings  in  a  river  belonging 
to  a  proprietor  under  his  titles  are  those  fishings  which  he  from 
time  immemorial  has  continued  to  possess  in  virtue  of  those 
titles. 

The  point  most  pressed  by  the  pursuer  was  that  the  fishings 
cannot  go  beyond  the  medium  flurn  of  the  stream.  Does  that 
▼iew  come  to  this,  that  the  owner  of  fishings  must  follow  the 
medium  Jilum  of  the  stream  for  the  time  being,  as  the  stream 
itself  shifts  its  course  ?  Or  is  the  medium  flum  to  be  taken  as 
when  the  grant  of  fishings  was  made,  and  the  proprietor  to  lose 
his  fishings  if  the  stream  shifts  away  from  him  ?  This  would  bo 
quite  at  variance  with  the  cases  connected  with  the  river 
l^aim,  where  the  tendency  of  our  law  was  shown  as  en- 
titling the  proprietor  to  follow  his  fishings.  The  matter  of 
the  medium  Jilum  may  be  of  importance  in  questions  of  property 
rights,  but  it  can  have  nothing  to  do  with  rights  of  fishing,  ex- 
cept in  those  cases  in  which  the  Court  have  availed  themselves 
of  it  for  the  purpose  of  making  workable  arrangements  between 
competing  proprietors. 

This  interlocutor  was  pronoauced — 

"Find  that  the  defenders  have  produced  a  sufficient  feudal 
title  to  support  the  prescri])tive  right  claimed  by  them  to  the 
fishings  libelled ;  and  with  this  finding  adhere  to  the  Lord 
Onlinary*8  interlocutor,"  etc. 

Act.  Fraser,  Lancaster ;  H.  G.  and  S.  Dickson,  W.S.  Agents. 
--AU.  Solicitor-General  (CUrk,  Q.C.),  Gloag ;  Campbell  and 
Smith,  S.S.C.  Agents.— B,.  CUrk.  h.j. 


February  27,  1873. 

SECOND  DIVISION. 

Thomas  Jackson,  Cornplainer,  v.  The  Rev.  Dr.Cochrane, 
Minister  of  Cupar  Fife,  Bespondent. 

Proof— Reference  to  Oath — Teinds — Minister's  Stipend — Prescrip- 
tion— Statute  1669,  e.  9 — Ueld  that  in  a  reference  to  oath  it  is 
competent  to  make  documents  part  of  the  deposition,  though 
they  be  not  engrossed  in  the  deposition,  but  referred  to 
merely,  provided  that  the  party  deponing  is  specifically 
examined  on  the  matters  therein  contained  relating  to  the 
subject  matter  of  the  reference. 

Observed  that  it  is  not  Accessary,  in  order  to  enable  the  minister 
to  use  his  general  decree  in  a  locality  against  a  possessor  of 
lands,  that  his  name  should  appear  in  the  locality. 

Question f  How  far  a  singular  successor  becomes,  and  how  far  a 
former  proprietor  remains,  liable  to  the  minister  for  arrears 
of  stipend  ? 

This  was  a  suspension  at  the  instance  of  Thomas  Jackson, 
writer,  Kirkcaldy,  of  a  charge  on  an  interim  decreet  of  aug- 
mentation, modification,  and  locality,  obtained  on  9th  Feb. 
1853  and  2d  Feb.  1855  by  the  minister  of  the  parish 


of  Cupar  Fife,  against  the  titulars  and  lackfmen  of  tie 
teinds,  heritors,  fcuars,  farmerF,  wadsetters,  lifereotei^ 
factors,  chamberlains,  tenants,  occupiers,  and  posfessonrf 
the  lands  and  others,  intromitters  with  the  rents  and  teiodi 
of  the  paid  parish.  The  charge  was  for  arrears  of  Etipcoj 
for  fifteen  years  from  1853,  amounting  to  £20, 17e.6d, 
alleged  to  be  due  to  the  respondent  from  the  lands  of  Sot 
Michaels'  acres. 

The  complainer  stated  on  record, 

'*  Stat.  3.  He  was  not  aware  what  lands  were  referred  to  ndv 
the  name  of  '  Saint  Michaels'  acres,'  from  which  the  laid  amm 
of  augu mentation  and  stipend  were  alleged  to  be  due  to  ik 
res]>ondcnt;  but  that  name  may  apply  to  a  property  iatk 
united  parish  of.  Cupar  and  Saint  Michaels,  to  the  tfosMna 
divfclum  of  which  he  had  right  under  an  absolnte  dispoiiti^ 
qualified  by  a  back  obligation  to  be  now  adverted  to." 

Tliis  disposition  was  dated  18th  November  1852  andM 
November  1853,  and  was  granted  by  the  National  M 
of  Scotland,  with  consent  of  Andrew  Thallon,  andtheaii 
Andrew  Thallon  for  his  own  right  and  interest,  to  Ikiii 
Pearson  and  the  complainer,  but  qualified  by  a  back  W 
by  them  to  the  said  Andrew  Thallon. 

'*  Stat.  6.  Before  the  said  disposition  by  the  said  Banknili 
said  Andrew  Thallon  was  granted,  the  whole  subjects  tbenir 
conveyed  had  been  feued  to  various  individuals,  and  tk  «^ 
right  conveyed  by  said  disposition  waa  that  of  the  i/oaiaa 
directum  of  said  subjects. 

p  **  Stat.  7.  By  a  series  of  deeds  following  upon  said  dispoatiaa 
granted  by  the  said  Bank  and  the  said  Andrew  ThaQoSi  Ik 
dominium  directum  of  said  subjects  was  now  vested  in  thee* 
plainer  under  the  qualifications  sjiecified  in  said  back  oUI^ 
tion. 

"  Stat.  8.  According  to  the  terms  of  the  pretended  iDtenid^ 
creet  on  which  the  complainer  was  charged,  it  was  on^to 
who  were  intromitters  with  the  rents  and  teinds  of  sud  paiA 
who  were  liable  in  payment  of  stipend  to  the  respoodert;  W 
the  complainer  had  not,  and  never  had  been,  ao  intromittff fil 
said  rents  and  teinds  to  any  extent,  as  the  alleged  mtceamt* 
representative,  and  as  coming  in  room,  of  the  said  AndnwHd' 
Ion,  or  otherwise,  and  he  was  therefore  not  liable  in  igKjme^i 
stipend  to  the  respondent. 

"  Stat.  10.  Tn  the  interim  locality  in  said  process  on  whiclsil 
interim  decreet  and  warrant  proceed,  the  said  Andrew  HiB^ 
and  the  said  lands  of  Saint  Michaels'  acres,  were  locaIfedaii|r 
part  of  the  stipend  due  to  the  respondentb     After  the  nidM 
Pearson   and  the  complainer    became  disponees  of  tke  ii 
National  Bank  and  Andrew  Thallon,  as  aforesaid,  they  Ml' 
objections,  on  10th  June  1856,  to  said  interim  locality,*^ 
ground  that  they  only  possessed  the  dominium  directum  rf* 
property  so  disponed  to  them,  and  they  BpeciHedtbemava' 
designations  of  those  who  possessed  the  dominium  utSe.  A* 
objections  had  been  allowed  to  be  received  and  sea  Af 
were  undisposed  of." 

It  was  stated  by  the  respondent — 

"  2.  According  to  the  interim  locality  (part  8),  "  AndwlH 
Ion,  seed  merchant,  Saint  Michaels'  acres,  designed  thaA' 
liable  to  pay  2  firlots  1  peck  lA^  lippies  of  meal,  aodtbt^ 
amount  of  barley,  as  old  stipend,  and  1  peck  and  6/9Ai  ■ ' 
lippie  of  each  augumentation,  as  also  6^.  of  money."  ^^ 

**  3.  The  said  Andrew  Thallon  paid  the  old  stipend  v^ 
objection,  and  ho  never  objected  to  payment  of  the  ufl^ 
stipend  in  any  manner  of  way.  ^ 

"  4.  The  complainer  was  now  proprietor  of  the  prope^*"" 
formerly  belonged  to  the  said  Andrew  Thallon,  ud  bekw^ 
proprietor,  either  in  his  own  name  or  that  of  his  former  fio' 
Pearson  and  Jackson,  during  all  the  years  for  which  ki  ^ 
charged  to  pay  stipend.  He  had  been  repeatedly  lypBg^^jj 
payment,  and  he  had  always  pleaded  non-liability,  oatkef** 
that  ho  was  mid-superior,  and  on  no  other  groimd.        ^^ 

** 6.  The  complainer  lodged  objectinns  in  the  procMi  of  kaW 
on  the  footing  that  he  was  the  sncceMor  of  ThalloD  i>^  ^  ^ 
prietorship  of  the  lands  poaaeised  l^  him  in  Coptf*   B**^ 


•*Sr>. 


THE  SCOTTISH  JURIST. 


3la 


iner*8  power  to  ioBist  in  these  objections,  and  to  ob- 
cality  all  the  redress  to  which  he  might  be  legally 

)r  the  complainer — 

rge  complained  of  being  illegal  and  incompetent,  in 
t  charged  the  complainer  to  make  payment  of  the 
jrears  of  angiimentation  and  stipend,  and  that  to 
it  and  his  successors  in  ofiBce,  it  ought  to  be  bus- 
!f ever  having  intromitted  with  the  rents  and  teinds 
in  said  parish,  and  never  having  had  any  right, 
personal,  to  do  so,  he  was  not  liable  in  payment  of 
lie  respondent.  3.  Having  only  the  dominium 
my  lands  possessed  by  him  in  said  parish,  he 
)le  in  such  payment.  4.  Separatim,  Being  only 
creditor  as  regards  the  said  subjects  disponed 
ional  Bank  of  Scotland  and  the  said  Andrew 
aforesaid,  he  was  not  liable  in  payment  of 
e  respondent  in  respect  of  said  subjects.  5.  The 
.  for,  in  so  far  as  alleged  to  have  been  due  upwards 
were  prescribed,  in  terms  of  the  Act  1669,  c.  9. 
g  mentioned  nominatim  in  the  pretended  interim 
warrant,  and  the  precise  sums  alleged  to  be  due 
eing  specified  therein,  and  no  such  sum  being  due 
wing  to  the  respondent,  the  said  charge  ought  to 

br  respondeDt — 

ncompetent  to  rectify  or  quash  an  interim  decree 
process  of  suspension.  3.  The  complainer  having 
it  in  his  objections  in  the  locality  process,  and  to 
ment  therein,  was  precluded  from  challenging  the 
e  of  locality  by  any  separate  process. 

1  Ordinary  (Ormidale),  on  10th  February  1870, 
this  interlocutor : — 

heard  counsel  for  the  parties  on  the  complainer*s 
mth  pleas  in  law,  to  the  effect  that  the  charge 
er  suspension  is  illegal  and  inoompetent,  and  hav- 
d  the  argument  and  proceedings,  repels  said  pleas 
»t  in  so  far  as  the  seventh  plea  assumes  that  the 
I  for  are  not  due  by  the  complainer  ;  and  under  a 
n  the  meantime,  of  all  questions  of  expenses,  ap- 
se to  be  enrolled,  to  be  further  proceeded  with, 
[f  the  com  plainer 's  pleas,  now  repelled,  had  been 
^  any  consideration  of  his  other  pleas,  which  relate 
be  called  the  merits  of  the  claim  made  against 
lave  been  unnecessary.  Both  parties  therefore  con- 
ning judgment  on  the  pleas  now  disposed  of  before 
further  proceeded  with. 

i  Ordinary,  being  very  clearly  of  opinion  that  the 
pleas  now  repelled  are  ill  founded,  has  had  no  hesita- 
ting them. 

md  on  which  the  complainer  endeavoured  to  sup- 
and  seventh  pleas  was,  that,  as  he  was  not  named 
»  of  locality  charged  on,  and  is  only  proceeded 
.ving  come  into  the  place  of  one  Thallon,  who  is  said 
an  heritor  when  the  decree  was  pronounced,  it 
y  to  have  constituted  his  liability  by  action.  But 
Unary  does  not  think  so.  A  general  decree  against 
I  others,  such  as  that  here  in  question,  was  un- 
>mpetent,  and  is  in  accordance  with  the  ordinary 
ictice.  And  it  is  equally  undoubted  that  the  re- 
minister,  was  entitled  in  virtue  of  such  a  decree  to 
omplainer  as  being  an  heritor  now  liable,  although 
>r8  be  dead  that  were  alive  at  its  date — (Erskine,  iv. 
)onnell  on  Tithes,  vol  i.  pp.  97-8).  And  the  respon- 
o  clearly  entitled  to  charge  the  complainer  on  and 
the  decree  of  locality  without  the  necessity  of  rais- 
Kling  letters  of  homing — 1  and  2  Vict.  c.  114,  sects. 

r  the  complainer  can  show  that  he  is  not  liable  to  the 
in  the  sums  charged  for  on  the  ground  that  he  is 
or  or  any  other  ground,  is  a  question  which  will 
•e  determined  under  his  pleas  other  than  those  which 
pelled.  The  case  has  accordingly  been  ordered  to 
it  may  be  farther  proceeded  with." 
er  the  complaioer,  "  for  the  sake  of  saving  the 


expense  of  a  proof,"  agreed  to  inake  payment  of  the  last 
five  years'  stipend,  but  without  prejudice  to  his  averments 
and  pleas  on  record  quoad  the  remaining  years  charged 
for.  The  Lord  Ordinary  accordingly,  on  18th  May  1870, 
found  as  regards  the  stipend  claimed  by  the  respondent  as 
having  become  due  prior  to  said  five  years,  that  the  same 
was  prescribed,  in  terms  of  the  Act  1669,  cap.  9,  and  could 
only  now,  in  terms  of  that  Act,  be  proved  to  be  due  and 
resting-owing  by  the  oath  or  writ  of  the  complainer. 

Thereafter  an  attempt  was  made  to  overcome  the  plea 
of  prescription  by  a  proof  scripto  of  the  complainer,  which 
failed,  and  finally  a  reference  to  his  oath  was  made. 

The  following  are  the  important  portions  of  his  deposi- 
tion : — 

*'  .  .  .  I  believe  I  have  been  charged  to  pay  stipend  to  the  first 
minister  of  Cupar  to  the  amount  of  £20,  17s.  6d.  (Q.)  Is  that 
stipend  due  upon  certain  land  which  at  one  time  belonged  to 
Andrew  Thallon  ?  (A,)  I  refer  to  the  record  on  that  subject. 
(Q.)  Your  statements  are  on  record  so  far  as  that  is  concerned  ? 
(A.)  Yes.  (Q.)  Are  you  the  proprietor  of  certain  lands  in  Cupar- 
Fife  which  at  one  time  belonged  to  Andrew  Thallon  ?  {A,)  I 
am  not.  (Q.)  What  are  you  proprietor  of  ?  {A.)  In  the  strict 
sense  I  am  not  proprietor  of  any  lands  in  Cu]>ar  at  all.  .  .  . 
To  save  you  trouble,  I  may  state  that  I  only  hold  in  security 
any  landis  in  Cupar.  I  am  not  the  absolute  proprietor  of  any 
lands  in  Cupar  parish.  (Shown  No.  56.)  That  is  an  inventory 
of  titles  produced  by  me  in  this  process  ;  it  bears  my  signature 
on  the  back.  (Shown  No.  26.)  That  is  a  disposition  by  the 
National  Bank  of  Scotland,  with  consent  of  Andrew  Thallon,  in 
favour  of  David  Pearson  and  Thomas  Jackson,  dated  1852  and 
1853.  (©.)  Does  it  convey  to  you  the  property  from  which  the 
first  minister  of  Cupar  seeks  stipend  in  this  process  ?  {A,)  No, 
I  don't  admit  that.  {Q.)  Why  don't  you  admit  it  ?  {A .)  Because 
I  am  not  aware  that  it  is.  (Q.)  Do  you  mean  to  say  that  you 
have  any  other  land  in  Cupar  except  what  is  conveyed  to  you 
by  that  disposition  ?  {A.)l  don't  mean  to  say  that,  but  I  don't 
mean  to  say  that  what  you  say  is  correct.  I  don't  know  that 
these  are  the  lands  that  the  minister  of  Cupar  is  asking  me 
stipend  from. .  .  .(Q.)  If,  in  the  interim  locality,  Andrew  Th^on, 
seeid-merchant.  Saint  Michaels'  acres,  is  mentioned,  are  you 
now  in  possession  of  the  property  so  described  in  that  locality  ? 
{A.)  I  don't  know  what  Saint  Michaels'  acres  are,  and  therefore 
I  cannot  answer  that.  (Q.)  Was  the  record  in  this  case  made 
up  under  your  superintendence?  {A.)  No  doubt  of  it.  (Q.) 
Is  statement  3  a  true  statement?  {A,)  Yes.  (Q.)  Have  you 
any  property  in  Cupar  except  that  ?  {A.)l  have  none ;  I  don't 
even  have  that.  I  have  stated  that  we  have  a  mere  security 
over  certain  property — ^the  property  in  the  disposition  already 
shown  to  me.  .  .  .  (Q.)!^  the  first  sentence  of  statement  10  true  ? 
(A,)  I  have  not  the  interim  locality,  but  I  have  no  doubt  it  is 
true.  (Q.)  It  was  not  part  of  your  defences  in  this  process  that 
these  landa  were  not  localled  on  ?  (A.)  The  process  will  speak 
for  itself.  (Q.)  Was  it  part  of  your  defence  in  this  process  origin- 
ally, that  that  property  which  had  been  Andrew  Thallon's  had 
not  been  localled  upon  ?  (A,)  No,  it  is  not  part  of  my  defence. 
(Q.)  Is  that  first  sentence  of  statement  10  true  ?  {A,)  It  may 
be  true,  but  it  is  not  true  in  the  sense  in  which  you  put  it. 
I  mean  that  it  does  not  at  all  follow  that,  supposing  Andrew 
Thallon  was  localled  upon  for  Saint  Michaels'  acres,  I  have  any- 
thing to  do  with  it.  (Q.)  Is  that  first  sentence  true  ?  {A.)l 
have  no  doubt  there  is  not  a  statement  made  for  me  on  the  record 
that  is  not  true.  (Q.).  Are  all  your  statements  on  record  true  ? 
{A.)  I  think  so.  (Shown  Na  28.)  I  believe  that  is  the  back 
letter  which  qualifies  the  disposition  No.  26.  That  letter  is 
signed  by  me,  also  by  David  Pearson  and  Andrew  Thallon. 
(Q.)  Does  that  back  letter  give  you  authority  to  uplift  the  rents 
of  the  property  mentioned  in  the  disposition,  page  3?  (A,) 
Yei ;  but  there  are  other  subjects  there  besides  what  are  referred 
to  in  the  disposition.  {Q.)  Does  that  not  give  you  a  right  to 
draw  the  rents  ?  {A,)  In  the  case  you  are  dealing  with  just  now 
there  are  feu-duties  payable,  but  no  rents.  (Q.)  Did  your  firm, 
immediately  after  that  disposition,  begin  to  draw  the  fen-duties 
of  Andrew  Thallon's  property?  {A.)  I  believe  Mr.  Morton, 
Cupar,  drew  the  feu-duties,  and  they  were  credited  to  us  as  Thal- 
lon's agents.  .  .  .  (Q.)  Under  the  disposition  and  the  bsok-letter 
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together,  had  you  not  a  right  to  draw  the  ftu-duties  of  that 
]iroperty  ?  (A.)  That  is  a  queBtion  of  law,  and  I  am  not  going 
to  solve  it.  {Q.)  Had  you,  or  had  you  not  right  to  draw  the  feu- 
duties  of  Thallon's  property?  (-4.)  Whatever  right  we  had, 
we  did  not  exercise  it  in  any  other  way  than  I  have 
stated,  viz.,  as  the  agents  of  Thallon.  .  .  .  (Q.)  When  David  Pear- 
son and  you  dissolved  partnership,  did  you  do  anything  with 
reference  to  this  property?  {A.)  Yes,  the  i)ropcrty  was  con- 
veyed over  to  Mr.  Charles  Welch,  as  triistee,  to  wind  up  our 
estate  on  dissolving  partnership  as  writers  in  Kirkcaldy. . . .  Welch 
was  afterwards  removed  from  the  trusteeship  on  my  ]>etition, 
and  Mr.  Kenneth  M ackenzie  was  a]ij>ointcd  judicial  factor.  .  .  . 
(Shown  No.  37.)  That  is  an  assignation  by  Mr  Kenneth  Mac- 
kenzie to  me  of  the  remaining  ])arts  of  Pearson  and  Jackson *s 
estate.  The  tenth  head  of  it  conveys  the  property  mentioned 
in  No.  26  of  jjrocess.  .  .  .  (Shown  letter  7th  August,  1855,  Pear- 
son and  Jackson  to  W.  and  G.  Pagan,  No.  16.)  {Q,)  Is  that 
letter  entirely  in  your  handwriting?  (A.)  Yes.  (Q.)  Was  that 
letter  written  by  you  in  regard  to  the  claim  for  stii)end  ?  {A.) 
As  agent  for  Mr.  Thallon,  after  the  date  of  the  conveyance  to 
David  Pearson  and  Thomas  Jackson  already  referred  to.  (Q.) 
The  ground  on  which  you  there  set  forth  that  Thallon  was  not 
liable  to  pay  was,  that  he  had  not  the  dominium  utile  of  the  lands 
referred  to  in  this  action?  {A.)  I  may  state  that  Thallon  had 
had  other  lands  in  Cu])ar.  {Q.)  But  to  what  lands  did  that  letter 
refer  ?  {A .)  To  those  in  the  disposition  No.  26  of  process ;  but 
that  was  done  as  agent  for  Thallon  only,  and  after  the  date  of 
the  conveyance  to  us.  .  .  .  (Shown  No.  39.)  This  document  is 
objections  for  Messrs.  David  Pearson  and  Thomas  Jackson 
to  the  interim  locality  of  the  stii)end  of  the  first  minister  of  the 
parish  of  Cupar.  It  is  signed  **  D  Mackenzie."  Mr.  Mackenzie 
was  our  counsel.  {Q.)  Were  these  objections  put  into  the  loc- 
ality process  on  your  behalf  ?  (-4.)  It  a])])ears  so,  but  I  have  no 
personal  knowledge  of  that  .  .  .  (Q.)  Have>ou  any  doubt  these 
were  the  objections  that  were  put  in  for  you  ?  {A.)l  have  not 
the  least  doubt  of  that ;  they  have  evidently  been  ]iut  in  for  us. 
{Q.)  They  contain  the  same  objection  that  you  stated  in  your 
letter,  No.  16  of  Procees?  {A.)  Yes.  (Q.)  How  were  these  ob- 
jections disposed  of  ?  {A.)l  don't  know ;  tie  process  will  show ; 
I  think  they  were  withdraii^  or  abandoned.  .  .  . 

"  By  the  Court.  — (Q.)  Are  you  indebted  or  are  you  not  indebted 
and  resting-owing  to  the  respondent  in  the  sums  charged  for  ? 
(A.)  I  believe  that  I  am  not  indebted  in  the  sums  charged  for. 
{Q.)  Or  any  part  thereof  ?     (A.)  Or  any  part  thereof. 

**By  respondents*  counsel. — (Q.)  What  are  the  grounds  of  that 
belief?  (A.)  My  grounds  are,  that  I  have  no  doubt  that  the 
lands  intended  to  bo  charged  against  Andrew  Thallon  were 
lands  other  than  those  in  my  title.  Andrew  Thallon  at  one  time 
had  the  dominium  utile  of  lands,  and  these  are  the  lands  that 
ought  to  have  been  localled  upon,  and  not  the  lands  attempted 
to  be  charged  here.*' 

The  objections  for  David  Pearson  and  Thomas  Jackson 
to  the  interim  locality  lodged  10th  June  1856,  and  re- 
ferred to  in  the  above  disposition,  were  as  follows : — 

"  1.  The  objectors  are  superiors  of  All  and  Whole  that  piece 
of  arable  land,  consisting  of  betwixt  one  and  two  acres  of  the 
lauds  of  Nether  Tarvit  and  Little  Tarvit,  with  the  j»crtinents, 
etc.  2.  Tlie  dominium  utile  of  said  subjects  belongs  to  David 
Blyth,  residing  at  South  Toll,  Cupar;"  etc.  "  3.  In  the  interim 
scheme  of  locality,  under  the  head  Andrew  Thallon,  seed- 
merchant,  Saint  Michaels*  acres,  the  said  Andrew  Thallon,  the 
objectors*  predecessor,  is  localled  upon  for  stipend  as  the  pro- 
prietor of  the  dominium  utile  of  said  subjects.  In  the  circum- 
atances  before  condescended  on,  the  objectors  object  to  any 
Btii>end  being  allocated  upon  them,  and  maintain  that  the  same 
should  be  stated  against  the  present  proprietors  of  the  domi- 
nium utile  of  the  said  subjects.** 

The  Lord  Ordinary  (Ormidale),  on  Uth  January  1873, 
pronounced  this  interlocutor : — 

"Having  heard  counsel  for  the  parties  on  the  import  and  effect 
of  the  complainer*s  oaths,  finds  tiie  same  to  be  negative  of  the 
reference :  Therefore  quoad  the  sums  charged  for  other  than 
those  found  due  to  the  respondent  by  interlocutor  of  18th  May 
1870,  BuspendB  the  letters  and  charge  complained  of,  and  de- 
oeni8,*'eto. 


**  S^ote, — It  is  unfortunate  that  so  much  litigation  should  Isre 
taken  place,  and  consequently  so  znach  expense  inclined— 
about  £20  ;  but  the  Lord  Ordinary  had  of  course  no  alteznamv 
but  to  deal  with  the  case  as  it  was  jireeeDted  to  him. 

**  Since  the  18th  of  May  1870  the  litigation  hasrelsiedli 
the  rcs|X)ndent*s  endeavours  to  e8ta1>li8h  his  claims  so  ftrniri 
found  due  to  him  by  the  Lord  Ordinary's  interlocutor  of  tkt 
date,  first,  by  the  writ  of  the  complainer,  and  secondly^l^b 
oath.  It  has  been  found  by  interlocutor  of  5th  Novemlffl^r^ 
that  the  respondent  had  failed  in  the  first  of  these  endesTOB^ 
and  he  has  now,  by  the  present  interlocutor,  been  fonod  iokn 
failed  in  the  second. 

**  In  regard  to  the  complainer*s  oath,  the  question  is  ncifiii 
vtrum  est  but  quid  juratum  est.     So  dealing  with  the  oifl^  (b 
Lord  Ordinary'  has  found  it  impossible  to  arrive  at  iajt^ 
cc'nclusion  than  that  it  is  negative  of  the  reference 

"  It  cannot  be,  and  was  not  contended,  that  the  i      _ 
has  directly  acknowledged  either  the  constitution  or  tkm(k 
owning  of  the  stipend  in  question.     The  contention  dhw-  ^ 
spondent  has  been  merely  to  the  effect  that  it  must  beafio^ 
from  the  complainer*s  oath,  taken  in  connexion  witi  iken^  ] 
ings  alluded  to  in  it,  and  particularly  the  proceeds^  aft  I 
augmentation  and  locality,  that  he  is  liable  to  the  respoodotifc  l 
stipend  charged  for.    But  the  Lord  Ordinary  has  felt  liiiBMlfidl  j 
to  adopt  this  view.     The  respondent  had  formerly aii||i| 
tuuity  of  instructing  his  claims  by  the  writs  foimdedailijkl 
for  that  purpose ;  but  they  were  held  to  be  inraffdeat  ft  \ 
then  referred  the  matter  to  the  complainer's  oath,  tsd  Mrk  1 
says  the  allusions  therein  made  to  the  writs,  irhkh  Uhi  { 
previously  found  to  be  insufficient,  are  to  be  hekl  u  i 
establish  his  case.     This  was,  in  effect,  the  nature  of  tlNnf»  I 
dent's  argument,  as  the  Lord  Ordinary  understood  it,  aia 
understanding  it,  he  has  had  little  hesitation  in  hoUisgiklili  ' 
untenable.     The  process  of  augmentation  and  loolity  >  tfk 
produced  in  the  present  process  at  all.     There  ha  cs^ta 
produced  of,  or  connected  with  that  process,  the  locdi^  ffk 
61  of  the  present  process)  of  9th  February  1853,  conaiid|| 
with  crop  and  year  1852,  and  an  interim  decree  (Ko.  14rf|» 
cess)  of  dates  9th  Februaiy  1853  and  2d  Febnaiy  18H>M 
in  neither  of  these  writs  is  the  name  of  the  complaiDS  1» 
tioned.     Tlicse  writs,  therefore^  cannot  in  any  yievtisilflBb 
taken  of  them,  either  by  themselves  or  in  connexion  viftti 
complainer's  oath,  be  held  to  get  over  the  prescriptioo  okittU 
by  the  Statute  1669,  cap.  9,  which  enacts  thatministeii^itiF>k 
'  not  ])ursucd  viithin  five  years  after  the  same  are  doe  ibi^ 
scribe  in  all  time  coming,'  except  the  same  '  shall  he  oMfe 
be  proved  by  the  defenders,  their  oaths,  or  by  a  ipcdilrf 
under  their  hands,  acknowledging  what  is  resting-owing.* 

*'  Having  regard  to  the  terms  of  the  Statute,  it  would  idff 
appear  that,  ^though  the  whole  augmentation  procMikidta 
imported  into,  and  made  part  of  the  complainer's  ostli,  ttt* 
spondent  could  not  be  held  to  have  prevailed.  But  tki% 
mentation  process  in  its  entirety  cannot,  in  any  view  ftiAtf 
be  taken  of  the  com]>lainer*s  oath,  be  held  to  have  beesai'il 
part  of  it.  As  the  oath  stands,  it  may  well  be  doubted  wklf 
any  of  the  writs  spoken  to  by  the  complainer  can  Iw  kdili 
have  been  made  parts  of  his  oath  in  such  a  manner  aitod^ 
the  Court  to  consider  them  in  determining  its  troe  iiiport* 
effect.  In  the  case  of  Boyd  r.  Kerr,  June  17th,  1843, 5^.1** 
although  it  was  held  to  be  competent,  in  t^e  ezaminiti*'* 
party  under  a  reference  to  his  oath,  to  place  documcBtiW^ 
him  with  the  view  of  assisting  his  memory,  and  to  ^i^ 
him  on  the  subject,  or  even  to  show  him  a  document  ind(** 
to  the  cause,  the  Court  could  not  consider  such  doei^ 
with  the  view  of  contradicting  the  oath ;  and  in  the  a** 
Gordon  v.  Pratt,  February  24,  1860, 22  D.  903,  it  wai  Wi*J 
although  a  party  produced  documents  on  the  opposite  pii^^'|J 
and  deponed  that  they  all  had  relation  to  the  matter  reforedli^ 
were  genuine,  they  were  not  imported  into  the  oiih  » ' 
to  torm  i)art  of  it,  the  Lord  Justice-Clerk,  now  theLflri** 
sident,  remarking  that  'proof  by  writ  or  oath  does  sot a^ 
proof  by  writ  and  oath  ;  if  the  defender  fail  to  prow  to* 
by  writ,  ho  can  have  recourse  to  reference  to  oath,  M^' 
then  confirmed  to  the  oath  as  his  only  eridence— there^*^ 
to  oath  being  a  judicial  contract^  that  the  case  ii  tobi^ 
mined  by  what  his  adversary  shiJl  depone.** 
The  respondenti  Bev.  Dr.  Gochranei 
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B  referred  to : — 

amilton,  20th  February  1824,  2  S.  728,  aff,  Uth 
:  W.  and  a  69  ;  M*Donald  v.  Heriot's  Hospital, 
•  1828,  Shaw's  Teind  Cases,  156  ;  Boyd  v,  Ker, 
3,  5  D.  1213;  Gordon  v,  Meldrum  Sisters,  24th 
),  anU^  vol.  xxxii.  p.  380;  Duncan's  Par.  and 
.333. 


de-Clerk. — This  question  arises  in  a  suspension 
t  the  instance  of  Dr.  Cochrane,  the  minister 
st  Mr.  Jackson,  for  the  proportion  of  stipend  said 
r  for  a  number  of  years  prior  to  the  date  of  the 
round  of  charge  is  that  Mr.  Jackson  is  in  possession 
which  appear  in  the  locality  of  this  parish  to  have 
1.  The  person  therein  localled  upon  is  one  Andrew 
tie  charge  proceeds  on  the  footing  that  Jackson  be- 
-ietor  of  these  lands,  and  was  so  during  the  years 
end  is  claimed.  Jackson  suspends,  and  in  the 
jsion  the  plea  of  prescription  under  the  Act  1669, 
1  in  regiml  to  all  but  five  years  of  the  stipend 

As  regards  the  claim  of  stipend  for  these  last 
Lson  has  satisfied  it,  puting  in  a  minute  under- 
)  money  shall  be  paid.  But  as  regards  the  rest 
le  plea  of  prescription  is  manifestly  good  in  it- 
>rd  Ordinary  has  sustained  it,  leaving  the  min- 
the  constitution  and  the  resting-owing  by  the 
)ender.  The  whole  case  now  depends  on  the  oath 
The  reference  is  of  the  whole  cause.  Whether 
sther  essential  in  the  circumstances  of  the  case 
ned.  But  be  that  as  it  may,  the  question  now 
n  est  ? — has  the  minister  proved  by  the  oath  of 
lis  claim  was  originally  due,  and  is  now  resting- 
uestions  which  are  submitted  to  the  deponent, 
rers  to  which  the  minister  must  find  his  grounds 
in  reality  these :  First,  Was  Andrew  Thallon 
3spect  of  these  lands  in  the  locality  ?  and  Second, 
quire  these  lands  from  Thallon,  and  was  he  pro- 
38sor  of  them  or  intromitter  with  their  profits 
■s  in  question  ?  On  the  first  question  I  am  clearly 
it  is  proved  that  Thallon  was  localled  on,  in  re- 
aods,  for  the  amount  of  stipend  claimed.  Some- 
said  about  the  competency  of  referring  to  the 
rideoce  in  the  case.  There  is  no  doubt  as  to  the 
uibject.  When  a  case  is  referred  to  oath 
be  derived  from  that  which  is  sworn ;  but  it  is 
3teDt  to  put  to  a  deponent  documents  relative  to 
iter  of  the  reference,  and  to  interrogate  him  there- 
answers  as  part  of  the  deposition.  The  case  of 
des  affords  a  very  apt  illustration  of  the  law 

But  it  is  quite  a  different  question  whether 
rslonem  import  documentary  matter  in  regard  to 
led  questions  have  been  put.  That  was  the 
V.  Pratt ;  and  I  refer  to  the  opening  sentences 
8  opinion  in  that  case  as  giving  a  perfectly  pre- 
view of  the  law  on  that  subject.  The  rule 
that  you  may  make  documents  part  of  the  oath 
it  in  order  to  do  this  you  must  examine  the  party 
he  matters  therein  contained  ;  yet  when  that  is 
necessary  to  engross  the  whole  documents,  a 
.em  being  sufficient.  Keeping  these  principles 
etum  to  the  question,  whether  it  is  proved 
^as  localled  on.  It  is  stated  in  the  tenth 
sondescendence  that  he  was,  and  the  question 
ickson,  "Is  that  statement  true?"  and  the 
rmative.  I  therefore  hold  it  to  be  proved 
vas  localled  on.  The  next  question  is.  Did 
ackson  acquire  these  lands  ?  This  is  distinctly 
statement  in  the  tenth  article,  as  also  by  the 
the  oath.  What  question  then  there  can  be  as 
of  the  lands  I  am  at  a  loss  to  see.  For  Jai;kson, 
for  the  original  proprietor,  who  held  a  security 
t»y  and  who  has  been  connected  therewith  for 
years,  to  say  that  he  does  not  know  what  landB 
I  does  not  reflect  much  credit  on  him.  He  cer- 
1854 ;  for  Pearson  and  Jackson  moved  then  to 
y  •ItcmcL    We  do  not,  however,  need  to  travel 


beyond  the  oath  in  order  to  find  an  answer  to  this  question. 
The  next  question  is.  Did  Jackson  take  the  place  of  Thallon  ? 
Now  I  do  not  consider  what  the  minister's  remedy  is  against 
singular  successors.  My  impression  is  that  a  singular  successor 
just  stands  in  relation  to  the  minister  in  the  same  position  as 
his  predecessor,  and  that  it  is  not  necessary,  at  any  rate  in  order 
to  use  the  general  decree  against  a  possessor  of  lands,  that  his 
name  should  appear  in  the  locality.  How  far  a  former  pro- 
prietor remains  liable  is  a  question  which  it  is  not  necessary  to 
determine,  although  my  impression  is  that  he  ceases  to  be  liable 
when  he  sells.  The  question  here  is.  What  is  the  minister's  right  ? 
and  it  would  greatly  restrict  that  right  if  he  could  not  use  his 
summary  remedy  until  the  interim  locality  was  rectified  or 
the  final  one  reduced.  But  it  is  suggested  that  Pearson  and 
Jackson  were  never  more  than  bare  superiors.  That  is  stated 
in  the  condescendence  and  also  in  the  oath.  Now  in  onler  to 
sustain  the  charge  it  must  be  proved  that  the  new  proprietor 
takes  the  place  of  the  old  in  that  respect.  In  my  opinion  it  does 
not  appear  in  the  oath  that  Jackson  during  the  years  in  question 
held  the  place  of  Thallon  as  intromitter  with  the  fruits.  There 
was  a  pro  indiviso  right  ejc  facie  of  the  conveyance  to  Pearson 
and  Jackson,  although  it  was  really  only  a  security  that  they 
held.  But  it  does  not  appear  that  there  was  any  possession  on 
that  title  in  the  proper  sense  of  the  word  by  the  company  or  by 
either  partner.  After  a  year  or  two  the  company  was  divested 
by  a  conveyance  to  Welch,  but  on  what  footing  he  held  the 
subjects  is  not  proved  by  the  oath,  and  it  was  essential  to  the 
success  of  the  minister  that  this  should  be  cleared  up.  There- 
after there  was  a  conveyance  to  Mackenzie,  to  which  the  same 
remark  applies.  Consequently,  since  I  am  obliged  to  find  within 
this  oath  grounds  for  this  charge,  and  since  I  do  not  find  there 
any  evidence  that  during  the  years  in  question  Jackson  came 
into  the  place  of  Thallon  as  intromitter  with  the  fruits,  I  come 
to  the  conclusion  that  there  is  a  flaw  in  the  essential  part  of  the 
case,  and  that  the  oath  must  be  held  as  negative. 

The  other  Judges  concurrei 

Adhere, 

Act.  Mair;  James  Barton,  S.S.C.  Agent, — ^^4 ft.  Solicitor-General 
(Clark),  Q.C.,  J.  Campbell  Smith;  Boyd,  Macdonald,  and 
Lowson,  S.S.C.  Agents,  — R.  Clerk,  h.j. 


March  3,  1873. 

TEIND  C0I7BT. 

Jambs  Donaldson,  Esquire  of  Keppoch,  Dambartonshirey 
and   Bev.   William    Smith,    D.D.,    Minister  of  the 
Parish  of  North  Leith,  Petitioners. 
Church — Parish — Disjunction  and  Erection  quoad  sacra — Statute 
7  and  8  Vict,,  cap,  44,  sect.  %^Held  (diss.  Lord  Justice-Clerk 
and  Lord  Ardmillan)  that  in  a  disjunction  and  erection  quoad 
sacra,  a  lease  for  999  years  of  the  ground  on  which  the  church 
is  built  is  not  a  sufficient  title  to  satisfy  the  requirements  of 
the  Act  7  and  8  Vict.,  cap.  44,  sect.  8. 
This  was  a  petition  for  the  disjunction  and  erection  of  the 
church  and  parish  quoad  sacra  of  Dalreocb,  in  the  parish 
of  Cardross  and  presbytery  of  Dumbarton. 

The  ground  whereon  the  church  proposed  to  be  dis- 
joined and  erected  was  held  on  a  999  years'  lease  only,  and 
not  on  a  feu  right,  and  the  question  was  raissd,  whether 
this  was  sufficient  compliance  with  the  Act  7  and  8  Vict, 
c.  44,  sect.  8,  which  enacted  that  '*  the  titles  to  the  said 
church  shall  be  taken  and  conceived  so  as  that  the  said 
church  shall  be  inalienably  secnred  as  the  church  of  the 
said  new  parish  in  connexion  with  the  Church  of  Scotland, 
and  that  due  provision  shall  be  made  for  the  future  main- 
tenance of  the  fabric  of  the  said  church." 

At  advising — 

Lord  Jitstios-Clsrk. — My  opinion  is  that  there  is  here 
sufficient  oomplianoe  with  the  Aot  of  Parliament*  because  the 
right,  although  in  form  a  lease,  is  equivalent  to  a  perpetual 
grant. 
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Lord  Neaves.— I  do  not  think  here  we  have  a  sufficient 
compliance  with  the  Statute.  I  have  great  doubt  if  we  should 
sanction  the  erection  of  a  church  which  is  only  to  last  for  a 
limited  period. 

Lord  Ardmillan.— I  am  inclined  to  think  that  there  have 
been  recent  decisions  and  legislation  tending  to  recognise  very 
long  leases  as  equivalent  in  effect  to  a  right  of  ownership.  Un- 
doubtedly a  lease  for  999  years  is  as  near  ai>ermanency  as  possible, 
and  I  ana  of  opinion  that  in  the  matter  here  involved  it  is  quite 
sufficient  to  meet  the  requirements  of  the  Statute. 

Lord  Jerviswoode. — The  question  is  one  of  considerable 
difficulty.  My  view  is  rather  that  a  lease,  however  long,  can- 
not be  looked  on  here  as  a  sufficient  title.  A  lease  is  quite  a 
different  title  from  one  of  property,  and  questions  might  arise 
under  it  with  singular  successors  of  the  grantor  aud  otherwise 
which  would  be  subversive  of  the  purposes  of  the  Act. 

Lord  Mackenzie. — I  do  not  think  that  a  lease  fulfils  the 
requirements  of  the  Statute.  If  Mr.  Donaldson  was  to  convey 
his  estate  without  taking  a  special  obligation  from  his  disponee, 
the  lease  might  not  be  binding  upon  him,  if  a  singidar  successor, 
and  the  objects  of  the  Act  might  thus  be  defeated. 

Lord  Deas. — It  seems  to  me  that  a  feudal  title  is  necessary 
here  to  comply  with  the  provisions  of  the  Statute.  It  is  true 
that  in  certain  classes  of  cases, — such  as  qualifications  of  par- 
liamentary voters, — a  lease  for  999  years  has  been  held  equiva- 
lent to  a  right  of  property  ;  but  that  does  not  in  the  least  affect 
the  question  we  have  here  to  dispose  of. 

Lord  President  concurred  with  the  majority  of  the  Court. 

This  interlocutor  was  pronounced  : — 

"  Zd  March  1873.^Find  that  the  lease  for  999  years  in  favour 
of  the  trustees  of  the  ground  on  which  the  church  has  been  built 
is  not  a  sufficient  title  under  the  meaning  of  the  8th  section  of 
the  Statute  7  and  8  Vict.  c.  44,  and  with  this  finding  continue 
the  cause  until  next  calling." 

^ct  Lee  ;  J.  B.  Mlntosh,  S.S.C.  AgenL—Teind  Clerh. 


March  6,  1873. 

FIRST  DIVISION. 

Margaret  Bathie,  Pursuer^  v.  Lord  Wjiarncliffe, 
Defender. 

Leaae,  ConalUution  of— Draft  Lea^e—Rei  Interventus — Proof-^ 
Circumstances  in  which  it  was  held  that  a  tenant,  who  averred 
that  a  farm  had  been  let  to  her  for  19  years,  and  that  the 
terms  had  been  embodied  in  an  adjusted  draft,  on  the  faith 
of  which  she,  on  her  part,  had  performed  all  the  carriages, 
etc.,  which  had  been  stipulated  for,  while  the  landlord  had 

•  also  implemented  his  obligations,  had  established  her  aver- 
ments, and  that  the  subjects  were  let  to  her  for  the  period 
claimed. 

Margaret  Bathie,  tenant  of  the  farm  of  Gateside  of 
Newtyle,  in  Forfarshire,  raised  this  action  against  Lord 
Wharncliffe,  proprietor  of  the  farm,  to  have  it  declared  that 
that  farm  and  the  buildings  thereon  and  three  cottages  and 
garden  ground  attached  thereto,  had  been  let  to  her  for  a 
period  of  19  years  from  Martinmas  1868,  at  the  rents  of 
£83  per  annum  for  the  farm,  and  £6  for  two  of  the 
cottages,  and  £4  for  the  other  cottage.  There  was  also  a 
conclusion  to  have  Lord  Wharncliffe  ordained  to  execute  a 
lease  of  all  the  above  subjects,  in  terms  of  a  draft  thereof 
prepared  by  the  late  Mr.  Christopher  Kerr,  Lord  Wharn- 
cliffe's  factor  and  commissioner,  and  alleged  to  have  been 
finally  adjusted  between  Mr.  Eerr  and  Miss  Bathie 's  agent, 
a  Mr.  Bisset. 

In  her  condescendence  Miss  Bathie  set  forth  that  the 
farm  of  Oateside  had  been  let  to  her  father,  Peter  Bathie, 
who  died  in  1854,  for  19  years  from  Martinmas  1849,  at 
a  rent  of  £50  per  annum ;  and  that  on  her  father's  death 
she  succeeded  to  that  lease  and  possessed  it  till  its  expiry 


in  1868.     During  the  cnrrency  of  that  Icaae  a  dwcHi 
house  and  offices  had  been  bnilt  and  Tarions  improveoic 
made,  in  consequence  of  which  the  rent  had  been  m 
to  £S\     She  further  averred  that  in  July  1867  she  I 
waited  on  the  late  Mr.  Eerr,  who  had  been  dnljappoio 
factor  and  commissioner  for  Lord  Wharncliffe  in  185^  i 
after  some  conversation  it   bad    been  agreed  that  i 
should  get  a  new  lease  of  the  farm  for  19  years  at  then 
of  £83  per  annum,  and  that  certain  improvements  woi 
be  executed  in  the  waj  of  building  walls  and  drauu^ 
the  tenant  to  perform  the  carriages  and  poll  down  w 
ruinous  cottages.     At  a  subseqaent  meeting,  the  pnm 
stated,  Mr.  Eerr  suggested  that  the  three  cotta^  ai 
garden  ground  before  mentioned  should  be  added  to  A 
farm  at  the  rent  then,  paid  by  the  occupants.     She  aHegd 
that  Mr.  Eerr  prepared  a  draft  lease  of  these  sobjedi  ■ 
her  favour  and  handed  it  to  her  for  approval,  and  ihtih 
put  it  in  the  hands  of  her  agent,  Mr.  Bisset,  who  aftermnl 
meetings  with  Mr.  Eerr,  and  his  son  Mr.  Webster  E^j 
also  now  deceased,  revised  the  draft,  and  having  n 
it  as  revised  on  behalf  of  the  tenant,  handed  it  toKr.Ii 
to  have  it  extended   and  executed,  but  that  owiif  I: 
pressure  of  business  Mr.  Kerr  had  neglected  togetf 
done.     It  was  also  stated  that  on  the  faith  of  tluidf 
lease  the   tenant  had  performed  all  the  carria^iri 
other  work  which  it  was  stipulated  she  was  to  eMril 
and  that  the  landlord's  obligations  bad  also  b«i» 
plemented ;   she  had  moreover  expended  not  ki  is 
£250  on  lime,  manure,  and  drainage,  since  the  exfif ' 
her  former  lease. 

In  his  answers  to  the  pursuer's  oondescendeoee^  U 
Wharncliffe  stated  that  the  pursuer  held  herfiurmlytMl 
relocation  from  year  to  year,  and  denied  that  tnjip* 
ment  or  arrangement  for  a  lease  of  the  farm  or  theool^ 
had  been  concluded  between  Miss  Bathie  and  Hr.Ifl^ 
and  explained  that  the  draft  lease  referred  to  bad  lA 
prepared  merely  to  form  the  basis  of  a  contract  of  kMl 
they  could  come  to  terms ;   that  the  draft  as  peeps' 
was  blank  in  the  rent  and  terms  of  payment,  and  ilvi 
to  the  rent  of  certain  additional  land  which  was  to  li 
annexed  to  the  farm  when  the  present  tenant  of  it  Ml 
cease  to  occupy  it ;  that  Mr.  Bisset  on  behalf  of  b 
pursuer  had  filled  in  these  blanks,  but  that  Mr.  Eeiry 
never  assented  to  his  terms ;  also  that  the  draft  as  tern 
for  Miss  Bathie  still  required  to  be  considered  by  ft 
Eerr  along  with  reports  from  practical  men  as  to  the  w 
value  of  the  farm  and  the  advisability  of  the  prop' 
rotation  of  crops. 

Pleaded  for  Miss  Bathie — 

1.  The  defender  having  let  the  farm  to  the  panaer.ai)* 
sessed  by  her,  and  the  houses  and  gardens  oocQined  bf* 
cottars,  for  the  period  and  the  rents  condescended  on,  ike* 
entitled  to  decree  against  him  for  establiahing  her  right  tiW 
lease,  which  had  been  called  in  question  by  the  defender,  tt'" 
enabling  her  to  obtain  implement  of  the  oUigatioii  ineor^'^ 
on  him  to  grant  a  formal  tack  in  her  favour.  2.  The  p 
having  entered  to  possession  of  the  farm  at  Msrtinmii  M 
under  the  new  lease,  or  agreement  for  a  leasee  to  her,  asd  |* 
sessed  the  same  since  that  term,  and  executed  expeoBve  ^ 
provements  on  the  land  and  otherwise,  before  and  mw  j^ 
entry,  on  the  faith  of  the  new  agreement,  an  effectoil  eoBlv 
had  been  concluded  between  the  parties  for  a  renewed  k**." 
the  subjects,  which  both  were  bound  to  implement  ^^^ 
effect  to,  whether  the  new  lease  had  been  foxmally  ezceoM  * 
not.  3.  A  draft  of  the  new  lease  having  been  prepared  ^^ 
defcDder*8  agent  and  factor,  communicated  to  the  jmrn^^ 
revised  by  her  agent,  and  the  terms  of  the  lease  adjaite^  "^ 
landlord  and  tenant  were  bound  by  this  draft  of  tie  Iwn*^ 
their  actings  with  reference  to  the  aubjecta  let,  and  ^0  pf* 
was  entitl^  to  have  the  defender  oompeQed  to  catarii^* 
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0  her  of  the  subjects,  in  terms  of  said  draft,  or 
ach  terms  as  might  be  adjusted  at  the  sight  of  the 
le  lease,  or  agreement  for  a  lease,  haviag  been 
both  parties  in  essential  particulars,  the  defender 
»m  challenging  it  or  refusing  to  give  effect  thereto 
lus  and  homologation.  5.  The  defender  could  not, 
»e  entitled  to  remove  the  pursuer  from  the  subjects 
inifying  her  for  the  unexhausted  manure  in  the 
money  she  had  expended  on  the  farm  since  her 
the  landlord's  factor,  on  or  about  18th  July  1867, 
aygoing  crop  and  the  other  advantages  to  which 
'e  been  entitled  if  she  had  been  removed  at  Mar- 

>r  Lord  Wharncliffe — 

Buer's  statements  were  not  relevant  or  sufficient 
»port  the  conclusions  of  the  summons.  2.  The 
it  to  be  assoilzied,  in  respect  that  no  lease  for 
3  was  ever  entered  into  with  the  pursuer  by  the 
iny  one  acting  on  his  behalf.     3.  The  pursuer's 

1  statements  being  unfounded  in  fact,  the  defender 

0  absolvitor,  with  expenses. 

[  Ordinary  (Ormidale)  allowed  both  parties 
eir  averments,  which  was  taken  before  him- 
err  had  died  in  Jane  1869,  but  in  the  course 
his  books  relating  to  the  rentals  of  Lord 
i  property  were  produced,  from  which  it  ap- 
tho  farm  of  Gateside  bad  prior  to  1867  been 
itered  as  let  from  year  to  year,  but  in  the 
L867  it  was  entered  as  held  for  nineteen  years 
ind  the  following  note  was  added  : — ^^  Note, 
lent  is  in  progress  for  giving  a  new  lease  from 
868."  In  the  account  and  also  in  the  rental 
re  was  the  following : — ^*' Conditions  of  Leases, 
d  at  Martinmas  1868.  New  lease  in  course 
it  for  nineteen  years  from  Martinmas  1868. 
t  Whitsunday  for  preceding  crop."  In  the 
Dts  also  the  various  items  of  improvements 
the  conditions  of  the  draft  lease  fell  to  be 
landlord  were  certified  by  the  local  bailiff  as 
f  lease.'* 

December  1872  the  Lord  Ordinary  (Ormidale) 
the  following  interlocutor : — 
proved  that  the  farm  of  Gateside,  and  the  other 
ed,  have  been  let  to  the  pursuer  for  the  period, 
and  on  the  conditions  set  out  in  the  summons : 
.ds,  decerns,  and  declares,  in  terms  of  the  first 
the  summons ;  and  under  a  reservation,  in  the 
all  questions  of  expenses,  appoints  the  case  to  be 
rder  to  its  being  further  proceeded  with, 
he  farm  of  Gateside,  and  the  other  subjects  here  in 
a  part  of  Lord  Whamcliffe's  estate  of  Belmont,  in 
irhich  had  been  for  many  years  under  tlie  charge 
r.  Christopher  Kerr  of  Dundee,  as  his  Lordship*s 
mmissioner,  until  the. death  of  that  gentleman  on 
ne  1869. 

suer.  Miss  Margaret  Bathie,  was  at  Martinmas 
uid  her  brother  had  been  for  the  previous  nineteen 
issession,  as  tenant,  of  the  farm  of  Gateside. 
ere  was  no  formal  written  tack,  there  is  some 
\  Miss  Bathie  and  her  brother  had  got  right,  from 
to  the  farm  for  a  period  of  nineteen  years.  Miss 
hat  this  was  her  understanding,  and  in  the  rental 
b  for  the  landlord,  'for  crop  1867,  and  other  rents 
)68 '  (Appendix  of  Documents,  p.  20),  there  is  an 
ible  to  ^e  farm  of  Gateside  in  these  terms  : — 
}f  Oeeupancy. — ^Holds  for  nineteen  years  from 
Bent  £83,  payable  at  Candlemas  and  Lammas 
;.'    And  there  is  added—*  Note — An  arrangement 

1  for  giving  a  new  lease  from  Martinmas  1868.' 

re  were  n^otiations  for  a  new  lease  in  1868,  and 

t  (No.  69  of  process)  of  snch  new  lease  was  then 

Mr,  Christoi^ier  Kerr,   or  under  his  direotionB, 

ndy'Mid  reviMd  by  Mr.  Gray  Bisset  on  behalf  of 


the  pursner,  are  undoubted  facts  in  the  case.  But  the  parties 
are  at  issue  on  the  question  whether  that  draft  lease,  although 
not  extended  and  subscribed  by  the  parties  and  formally  com- 
pleted, must  not  now  be  held,  in  the  circumstances  which  have 
been  established  by  the  proof,  to  be  valid  and  binding  as  a 
lease. 

**  As  preliminary  to  an  examination  of  the  proof,  the  Lord 
Ordinary  may  remark  that  he  cannot  help  thinking  that  the 
difficulties  in  the  way  of  the  parties,  which  gave  rise  to  the 
present  dispute,  might  not  improbably  have  been  obviated,  or 
have  never  occurred,  had  it  not  been  for  the  death  not  only  of 
Christopher  Kerr  himself,  in  June  1869,  but  also  of  the  death 
of  his  son,  Mr.  C.  W.  Kerr,  who,  it  will  be  found  from  the 
evidence,  had  a  good  deal  to  do  with  the  adjustment  of  the  new 
lease,  on  the  lOtix  of  October  1868.  Not  only  so,  but  it  also 
appears  from  a  correspondence  which  took  place  in  1869  and 
1870,  after  the  death  of  Mr.  Christopher  Kerr,  between  Mr. 
Bisset  as  acting  for  the  pursuer,  and  Mr.  William  Kerr  and  Mr. 
Whitton  as  acting  for  the  landlord,  that  the  draft  lease  itself 
had  gone  amissing,  although  it  was  ultimately  found  amongst 
Mr.  C.  Kerr's  papers.  The  Lord  Ordinary  may  further  remark, 
in  reference  to  this  correspondence,  that  the  fairness  and 
accuracy  of  Mr.  Bisset's  representations  of  the  nature  and 
terms  of  the  draft  lease,  made  at  a  time  when  it  was  supposed 
to  be  lost,  are  calculated  in  his  opinion  to  add  weight  to  the 
testimony  that  gentleman  has  given  as  a  witness  in  the  present 
case. 

'*  In  considering  the  proof,  the  two  material  questions  to  be 
kept  in  view  are,  1st.  Has  it  been  established  ^at  the  parties 
had  agreed  that  the  pursuer  was  to  have  a  tack  or  lease  of  the 
farm  and  subjects  in  dispute,  in  conformity  with  the  draft.  No. 
69  of  process  ?  And  2d.  Has  this  draft,  although  imperfect  and 
invalid  in  itself,  been  validated  and  made  obligatory  rei 
inierventUf  or  the  actings  of  the  parties  following  upon  it  ?  And 
in  dealing  with  these  two  questions  it  is  proper  to  observe  that 
they  have  arisen  in  a  dispute  between  the  pursuer  as  tenant 
and  her  landlord,  directly,  and  not  between  the  pursuer  as 
tenant  and  a  singular  successor  of  her  landlord. 

"  The  pursuer  herself  gives  evidence  clearly  to  the  effect  that 
Bfr.  Christopher  Kerr  had  agreed  in  April  1868  that  she  should 
have  a  new  lease  for  19  years,  as  from  Martinmas  1868  ;  that 
the  draft  lease  (No.  69  of  process)  was  accordingly  thereafter 
sent  to  her  from  Mr.  Kerr*s  office,  that  it  was  agreeable  to  her, 
and  that  she  gave  it  to  her  agent  Mr.  Bisset,  to  do  for  her  what 
might  be  necessary  to  get  it  completed.  Mr.  Bisset,  again,  is 
quite  distinct  in  his  testimony,  to  the  effect  that  on  24th  August 
1868  he  had  a  meeting  with  Mr.  C.  Kerr,  when  the  latter  stated 
that  *  the  matter  was  all  right,*  that  he  had  instructed  his  son, 
Mr.  Webster  Kerr,  *  to  prepare  a  lease  of  the  farm  of  Gateside, 
and  he  referred  me  to  him  ;  *  that,  having  accordingly  got  the 
draft  as  prepared  in  Mr.  Kerr*s  office,  he,  after  going  over  it 
with  the  pursuer,  revised  and  completed  it  by  filling  up  various 
blanks,  and  that,  on  the  27th  of  August,  he  went  over  and 
adjusted  it  at  a  meeting  with  Mr.  Webster  Kerr,  who,  it  was 
then  arranged,  was  to  get  it  extended  and  sent  to  him,  Mr. 
Bisset,  for  execution  by  the  pursuer.  'Mr.  Bisset  further 
states  that  in  consequence  of  some  delay  having  occurred  in  ob- 
taining the  extended  lease,  he  saw  Mr.  Webster  Kerr  on  the 
subject  about  the  beginning  of  September,  who  then  told  him 
*  it  was  all  right,'  only  that  the  draft  had  to  go  before  his  father 
as  a  mere  matter  of  form.  Mr.  Bisset  having  in  about  ten  days 
thereafter  called  for  Mr.  Christopher  Kerr,  was  told  by  him 
that  the  lease  would  require  to  be  gone  over  by  Mr.  John 
Davidson  '  to  see  that  it  was  aU  right  with  regard  to  the  rota- 
tion of  cropping,'  and  that  it  *  would  be  well  to  fix  the  rent  of 
William  Robertson's  holding,'  but '  he  assured  me  at  the  same 
time  that  everything  was  aU  right ; '  and  Mr.  Bisset  also  says 
that  having  thereafter  met  Mr.  C.  Kerr,  and  reminded  him  that 
he  had  never  got  the  extended  lease  for  signature,  *  he  told  me 
that  he  had  it  in  his  bag,  and  that  he  woidd  give  orders  for  its 
being  sent  me  ere  long.'  '  He  said  he  was  very  busy,  but  that  he 
had  given  John  Davidson  instructions  to  carry  out  the  improve- 
ments  provided  for  by  the  tack ; '  and  he  also  said — '  Mairgaret 
Bathie  need  not  trouble  her  head  about  it,  that  it  was  all  right.' 
In  addition  to  all  this  there  is  the  corroborative  evidence,  to  a 
lai^e  extent,  of  Mr.  Macfarlane,  formerly  the  managing  clerk 
of  Mr.  0.  Kerr,  now  one  of  the  defender's  agents^  a  witaSM 


520 


THE  SCOTTISH  JURIST. 


adduced  for  him,  besides  a  large  hodj  of  erideikx,  vritten  as 
well  tm  parole,  presently  to  be  noticed,  which  although  it  bean 
especially  on  the  matter  of  rei  Werv>tntuA^  is  also  pregnant  with 
important  matter,  ihowing  that  the  terms  and  oondition^  of  a 
lease  had  been  agreed  to ;  and  if  a  leaae  had  been  agreed  to  it 
most  hare  been  diat  contained  in  the  draft,  Xo.  69  of  process, 
for  there  is  no  eri«ience  of  there  having  been  any  other. 

"The  Lord  Ordinary,  howerer,  is  quite  aware  that  a  lease 
for  a  term  of  years  cannot  be  estabUshed  by  parole  evidence, 
but  that  the  verbal  agreement  most  be  proved  by  writing  or 
oath  of  party.  Walker  r.  Flint,  20th  February  1863, 1  Maq.h.  417, 
and  Elmslie  v.  Duff  and  Husband,  2d  June  1863,  3  Macph.  851. 
The  Lord  Ordinary  does  not  therefore  rest  his  judgment  in  the 
present  case  on  the  parole  evidence,  except  in  so  far  as  that 
evidence  may  be  competent  and  necessary  to  identify  and 
render  intelligible  the  writings  and  the  actings  forming  the  rt$ 
inlercentuM,  whereby  these  writings,  although  defective  and 
invalid  as  a  lease  in  themselves,  were  perfected  and  made  obli- 
gatory ;  and  that  parole  evidence  may  be  admissible  in  a  case 
such  as  the  present,  for  other  purposes  besides  proving  the  rtM 
nUervenlut  is  well  illustrated  by  the  case  of  The  Earl  of  Mans* 
field,  and  Threshie  r.  Henderson,  5th  June  1856,  18  D.  989. 

"The  principal  writing  upon  which  the  pursuer  relies  is  the 
draft  lease,  Xo.  69  of  process.  This  writing  is  quite  complete 
as  a  draft  lease.  It  contains  not  only  all  the  essentials  of  such 
a  contract,  that  is  to  say,  a  description  of  the  subjects  of  the 
lease,  the  term  of  entry,  the  period  of  endurance,  and  the  rent  to 
be  paid,  but  also  all  the  usual  and  necessary  details.  It  could 
not  indeed  well  be  otherwise,  for  the  draft  was  prepsied,  in  the 
first  instance,  by  the  defender,  as  the  lan^Uord,  or  by  his  agent, 
who  held  ample  powers  for  that  purpose ;  it  was  then  considered 
and  revised  by  the  pursuer  and  her  agent,  and  by  the  latter  it 
was  returned  to  the  landlord's  agents,  in  whose  possession  it 
thereafter  remained  until  recovered  and  produced  in  the  present 
process.  Nor  can  it  be  doubted  that  in  law  such  a  draft  if 
acted  upon,  that  is  to  say,  if  followed  by  the  requisite  rei  inter- 
ventus,  must  bind  the  parties.  This  principle  has  been  given 
effect  to  in  numerous  cases,  occurring  in  every  variety  of  circum- 
stances, as  referred  to  in  Mr.  Hunter's  Treatise  on  Landlord 
and  Tenant,  voL  L  415,  and  follo^-ing  pages.  But  here  there 
are  other  writings  besides  the  draft  lease,  of  a  pregnant  character, 
in  support  of  the  pursuer's  allegations  that  an  agreement  for  a 
lease  had  been  come  to.  Thus  in  the  rental  accounts  kept  by 
or  for  the  landlord  for  the  years  1868  and  1869  (Appendix  of 
Documents,  pp.  22  and  30),  there  occurs  an  entry  to  the  effect 
that  Mease  expired  at  Martinmas  1868  ;  new  lease  in  course  of 
adjustment  for  19  years  from  Martinmas  1868.*  And  that  the 
new  lease  must  have  been  held  by  the  landlord  or  his  agents  as 
ultimately  adjusted,  the  Lord  Ordinary  thinks  may  be  reason- 
ably inferred  from  others  of  the  writings  which  have  been  pro- 
duced, and  especially  from  entries  in  the  account  at  bottom  of 
p.  23,  and  the  acconnU  at  pp.  23,  25,  26,  27,  and  28  of  the 
Appendix  of  Documents. 

"  As  to  the  rei  interventus,  or  actings  of  the  parties,  it  appears 
to  the  Lord  Ordinary  that  the  proof — and  there  is  a  great  deal 
of  it — leaves  no  room  for  doubt  on  the  subject  That  the  im- 
provements or  meliorations  stipulated  for  by  the  new  lease  were 
nearly  all  carried  into  effect  in  the  course  of  the  autumn  and 
winter  of  1868  is  proved  beyond  all  question.  Not  only  do 
various  witnesses  speak  to  this,  but  the  written  evidence,  con- 
sisting of  receipts  and  other  documents,  supported  as  it  is  by 
the  parole  evidence,  is  quite  conclusive  on  the  point.  And  that 
the  improvements  and  meliorations  were  carried  into  effect  on 
the  faith  of  the  lease  as  drafted  seems  also  abundantly  clear. 
The  Lord  Ordinary  thinks  it  impossible  to  read  the  evidence  of 
the  pursuer  herself,  supported  as  it  is  more  or  less  by  that  of 
all  the  other  witnesses,  without  being  satisfied  of  this.  It  is 
proved  that  the  improvements  were  authorized  and  paid  for — 
except  the  carriages,  which,  in  terms  of  the  new  lease,  were 
undertaken  by  the  pursuer  herself — by  the  defender,  or  those 
acting  for  and  in  charge  of  his  interests.  It  is  also  proved  that 
these  operations  were  of  a  character  and  extent  to  render  it 
improbable  that  they  should  have  been  thought  of,  or  executed 
at  all,  unless  a  new  lease  of  some  permanence  had  been  agreed 
upon.  All  this  indeed  is  placed  beyond  any  question  by  the 
written  receipts,  accounts,  and  other  documents  recovered  from 
the  parties  who  acted,  and  still  continue  to  act,  for  the  defen- 


der. 3£any  of  these  writings  bear  cxpross  leferenc 
under  and  in  virtue  d  which  the  <^eratioiis  to  which 
were  performed." 

''These are  the  grounds  upon  wliich  the  Lord  O: 
proceeded  in  pronouncing  the  prefixed  interlocutor. 
LmH  Ordinary  has  gone  no  farther  for  the  prese 
sustain  the  fint  conclusion  of  the  amninonay  as  it 
some  of  the  subordinate  details  of  the  leaae  may  i 
^justment.  This»  however,  can  be  no  reason  for  li 
the  essentials  of  a  lease  were  not  agreed  npcm  in  te 
first  oondnsion  of  the  snmmons — Krskine  r.  Glendi 
March  1871,  9  Macph.  656.** 

Lord  Wharndiffe  obtained  leare  to  reclala 
December. 

Argued  for  him — 

The  draft  lease  founded  on  never  embodied  a  < 

agreement ;  the  whole  matter  was  vagne  and  inchoste. 

rent  nor  subject  let  was  fixed.     This  draft  was  mod 

posal  for  a  lease,  and  had  still  to  be  considered  by  Loni 

,  cliffe*s  factor. 

The  only  manner  in  which  this  lease  oonld  be  set  up 
writ  or  oath  of  the  landlord  :  this  coold  not  now  be 
oath.  Mr.  Kerr  was  dead,  and  as  to  writ^  the  reiitel 
quent  to  1867  were  not  Mr.  Kerr's  rentals  at  all ;  tli 
made  up  after  his  death  by  his  executors,  with  a  rir 
accounting  with  Lord  Wharndiffe.  They  were  not  Mi 
writ^  and  could  not  be  held  to  bind  Lord  Whamcliffe— C 
Trustees  v.  Carstairs,  July  18,  1862,  ante,  vol  xxzrr. 
Walker  CL  Flinty  Feb.  20,  1863,  ojOe,  voL  xxxv.  p.  251 

Argaed  for  Miss  Bathie — 

The  draft  was  good  written  evidence  of  a  lease.  Tin 
were  necessary  to  such  a  case  as  this  (1.)  that  the  drafi 
contain  the  terms,  and  (2.)  that  m  interventus  should  \ 
lowed.  This  was  a  concluded  lease  in  every  particiilai^ 
been  looked  upon  and  acted  upon  as  such — Duke  of  G 
Carmichael,  May  30,  1800,  Hume's  Dec  805 ;  Aboyae 
Dec  8,  1810,  Hume  Dec  847  ;  Macpberson  v.  liae 
May  12,  1815,  F.C.;  Grieve  r.  Fringle,  June  15,  1 
5951. 

At  advisiDg — 

Lord  Presidknt. — ^This  is  an  action  at  the  instsnoi 
Batbie  against  Lord  Whamcliffe,  to  have  it  declared 
Lordship  let  to  her  the  farm  of  Gateside  of  Newtylefor 
years  from  Martinmas  1868,  and  for  decree  against  I 
ship  to  execute  a  lease  in  favour  of  the  pursuer  is 
a  draft  prepared  by  the  late  Mr.  Kerr,  Town  detk  of 
as  factor  and  agent  for  the  defender,  or  by  his  directif 
municated  to  the  pursuer  and  revised  and  adjusted  by 
Bisset,  solicitor,  Dundee,  on  her  behall  Now,  the 
which  this  nineteen  years'  tack  is  said  to  be  proved  is  I 
of  a  lease  adjusted  between  the  parties.  The  constitnti 
agreement  is  said  to  have  been  verbal,  but  the  proof 
draft  which  was  adjusted  in  terms  of  the  verbal  agi 
and  that  draft — which,  not  being  signed  or  in  any  way 
completed,  is  not  a  lease  in  itself— is  said  to  be  vahd 
made  complete  by  rei  interventua.  Every  case  of  i 
requires  very  careful  consideration,  for  it  is  indispa 
the  constitution  of  a  lease  in  this  way  for  a  term  of  ] 
only  that  the  writing  which  proves  the  lease  should  be 
distinct  and  dear,  and  be  the  writing  of  the  party  sgais 
it  is  used,  but  also  that  what  is  called  the  rd  imtenf€9 
sufficiently  clear  and  distinct  relation  to  the  terms  of  tli 
contract.  In  the  present  case  I  think  the  draft  is  show 
been  to  all  important  effects,  and  as  regards  all  theenenti 
lease,  adjusted  between  the  parties.  It  may  be  that  there 
details  about  which  slight  idterations  might  be  propow 
sented  to,  but  that  is  not  material  If  in  the  draft  of  1 
we  find  the  whole  essentials  of  the  contract^  and  if  il 
has  been  as  regards  these  essentials  adjusted  to  the  sst 
of  the  whole  parties,  and  followed  by  ret  taferserfrt 
apprehend  is  quite  sufficients  Now,  here  there  sea 
doubt,  reading  the  terms  of  the  draft,  in  the  first  piM 
the  term  of  endurance.  That  is  for  nineteen  yMA 
second  place,  as  to  the  rent,  I  do  not  see  any  resion  k 
as  to  what  was  the  rent  agreed  to  between  the  fu^ 
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>mia8ion  to  eater  the  rent,  and  a  slight  mistake  at  first  in 
Qg  the  amount  of  it  on  the  margin  ;  but  it  is  not  contended 
tier  side  that  the  rent  was  not  fixed,  or  is  not  com]>letely 
in  the  draft  that  now  exists.  Thirdly,  it  appears  to  me 
he  subject  of  the  contract  is  also  precisely  and  definitely 
lined.  To  be  sure,  a  difficulty  was  suggested  here  in 
I  to  a  piece  of  land  adjoining  the  farm,  which  was  in 
isaession  of  a  person  named  William  Robertson,  and  it  was 
illy  in  the  contemplation  of  the  parties  that,  if  this  William 
taon,  who  was  only  a  yearly  tenant,  gave  up  this  piece  of 
t  should  be  added  to  Miss  Batbie's  farm  ;  and  in  the  draft 
g^inally  proposed  by  the  landlord's  agent  there  was  a  de- 
ion  inserted  that  it  was  in  the  contemplation  of  the  parties 
hat  should  be  so,  and  that  Miss  Bathie  was  to  have  that 
on  made  to  her  farm  when  Robertson  went  out  of 
■ion,  provided  an  agreement  were  come  to  as  to  the 
uid  conditions  of  lease  between  her  and  the  proprietor, 
e  draft  as  originally  proposed  on  behalf  of  the  land- 
ifire  was  no  lease  of  Robertson's  x>eQdicle  of  land  at  all, 
3  concluded  agreement  of  any  kind  contemplated  or  pro- 
^  be  entered  into  at  the  same  time  as  the  agreement  for 
Me  of  the  farm  of  Oateside.  It  was  merely  a  prospective 
Sement,  the  terms  of  which  fell  to  bo  adjusted  afterwards 
the  opportunity  arose.     A  proposal  was  made  on  the  part 

agent  for  Miss  Bathie,  that  the  terms  of  that  arrangement 
Uie  addition  of  Robertson's  land  should  be  inserted  in  the 
and  a  question  is  now  raised  whether  that  matter  was 
r  adjuated  between  the  parties.  It  appears  to  me  to  be  of 
:3ttle  consequence  whether  that  matter  was  finally  adjusted 
mt  the  parties  or  not.  If  it  was  not  finally  adjusted 
Mn  the  parties,  then  the  lease  stands  exactly  as  it  was 
iiDy  proposed  by  the  landlord's  agent.  It  is  left  for  future 
gment.  If  it  is  adjusted  between  the  parties,  then  it 
Iftpart  of  the  lease  and  must  be  included  in  the  lease ;  and, 
i|M%  if  this  shall  be  found  hereafter  to  be  the  proper  read- 
■f  ttai  draft,  that  proper  reading  will  be  given  effect  to 
tlwrfii%  the  completed  and  formal  contract.  But,  in  the 
itaM^  whether  the  parties  have  finally  arranged  the  terms 
yMA  Miss  Bathie  is  to  hold  Robertson's  land,  or  have  not, 
does  not  interfere  with  the  question  whether  they  have 
f  arranged  the  terms  upon  which  she  is  to  hold  the  farm 
Mule  for  a  period  of  nineteen  years.  I  think,  therefore, 
^g  to  the  whole  evidence  in  the  cause  as  to  the  way  in 
I  this  draft  was  brought  into  existence  and  adjusted  be- 
I  the  parties,  and  finally  left  in  the  hands  of  the  landlord's 
for  the  purpose  of  being  extended  and  executed,  it  is  good 
■I  evidence  of  the  verbal  contract  which  was  made  between 
nties,  landlord  and  tenant.  The  only  remaining  question 
lo  rei  ifUerventus,  which  is  absolutely  necessary  in  order 
««  validity  and  effect  to  this  informal  writing.  There 
Mreral  things  sjiecially  provided  for  in  this  lease  with 
■oe  to  buildings  and  drains.  There  is  a  provision  that  if 
■umt.  Miss  Bathie,  takes  down  certain  cottages  which  were 
omoina  condition  standing  by  the  steading,  the  landlord  is 
Bd  a  dyke  with  the  materials  along  the  side  of  the  road, 
^n  that  dyke  being  built,  the  tenant  is  to  be  taken  bound 
Mpt  of  the  whole  buildings  on  the  farm  as  sufficient  for 
■durance  of  the  lease  of  nineteen  years.  Now,  it  is  proved 
IGas  Bathie  did  take  down  these  cottages,  and  that  with 
Mfterials  thereby  acquired,  and  other  materials,  the  land- 
Irooeeded  to  build  a  dyke  along  the  side  of  iJie  road,  in 
I  of  the  obligation  in  the  lease ;  and  in  consequence  of  that 
lidiiig  Miss  Bathie  stands  bound,  if  there  is  a  lease,  to 
^dn  the  whole  houses  and  fences  for  the  period  of  her  lease, 
like  footing  of  her  having  received  the  whole  in  a  tenant- 
ilOBdifcion.  It  appears  to  me  that  this  is  an  act  of  ret  inter- 
hti  the  greatest  possible  importance.  Miss  Bathie  could 
t  ao  interest  whatever  in  pulling  down  these  ruinous 
^fm,  nnleas  in  contemplation  of  a  continuous  possession  for 
Vef  this  farm.  Her  act,  therefore,  is  to  be  ascribed  to  this 
lliflo  or  arrangement  in  the  lease.  She  performed  her  part 
k  amngement  contained  in  these  danses ;  and  although 
It  of  the  landlord  following  upon  that  is  not  rei  interventus 
h  question,  in  which  the  claim  is  made  by  the  tenant 
%  the  Uuidl<»d,  yet  the  drenmstance  of  his  proceeding  to 

up  what  the  tenant  had  done  in  terma  of  iSie  contract  of 
— \m  it  dMnonstrably  dear  that  he  mw  and  reopgnised 


what  had  been  done  by  the  tenant  as  an  act  done  by  her  in 
pursuance  of  this  contract  of  lease,  and  an  act  done  by  her  and 
followed  up  by  him  with  most  serious  consequences  as  regardcr 
the  whole  endurance  of  the  lease  ;  for  the  effect  of  the  one  act 
following  upon  the  other — the  building  of  the  fence  following 
upon  the  taiking  down  of  the  cottages — was  to  create  an  obliga- 
tion against  the  tenant  to  keep  up  the  whole  buildings  and 
fences  for  a  period  of  nineteen  years.  I  must  say  I  cannot  con- 
ceive any  act  of  rei  interventus  more  significant  than  that.  It  is 
an  act  done  predsely  in  terms  of  this  clause  of  the  lease ;  and 
there  is  no  possibility  of  ascribing  it  to  any  other  motive  than 
the  object  of  carrying  out  this  particular  clause  of  the  lease. 
Then,  again,  we  have  an  obligation  upon  the  part  of  the  land- 
lord to  drain  the  land  formerly  occupied  by  William  Simpson, 
and  now  attached  to  this  farm ;  but  with  this  obligation  iff 
coupled,  as  is  very  common  in  leases,  an  obligation  upon  the 
part  of  the  tenant  to  drive  the  material — that  is,  in  particular, 
in  connexion  with  this  drainage,  to  drive  the  tiles.  Well,  that 
is  done.  The  land  is  drained,  and  the  tiles  are  driven  by  the 
tenant.  And  does  anybody  imagine  for  a  moment  that  the 
tenant  would  drive  tiles  to  be  buried  in  land  of  which  she  was 
not  to  have  possession  for  a  term  ?  or  is  it  possible  to  ascribe 
that  act  of  driving  the  tiles  to  anything  else  than  the  obligation 
imposed  upon  her  under  this  clause  of  the  lease  ?  That  is 
another  unequivocal  aot,  as  it  appears  to  me,  constituting  rei 
interventus.  But  not  to  dwell  upon  less  important  matters, 
there  is  finally  the  importation  of  manure  and  lime  to  a  very 
considerable  extent,  which  is  probably  the  most  serious  act  of 
the  whole,  because  it  involved  a  considerable  expenditure  of 
money — approaching  to  nearly  £50 — laid  out  by  a  tenant  whose 
entire  rent  was  £83.  Now,  the  notion  of  any  tenant  in  one 
yearorin  two  years  of  a  precarious  possession  expending  more  than 
half  a  year's  rent  upon  importing  manure  and  lime,  is  quite  wild. 
It  is  by  no  means  a  common  thing  to  import  manure  at  all,  on 
a  small  farm  like  this.  It  requires  capital  to  enable  a  man  to 
do  that,  and  it  also  requires  capital  to  enable  a  tenant  to  import 
lime  to  his  farm.  If  he  is  not  a  man  of  capital,  he  geneiully 
gets  his  landlord  to  do  all  these  things  and  pays  him  a  percentage 
on  the  outlay.  But  here  is  this  Miss  Bathie,  with  a  farm  of 
only  forty-seven  acres,  for  which  she  pays  a  rent  of  £83,  spend- 
ing a  sum  approaching  to  £50  within  two  years ;  and  she  is  said 
to  be  a  yearly  tenant.  A  more  insane  proceeding  for  a  yearly 
tenant  it  is  difficult  to  imagine.  This  I  apprehend  can  only 
be  ascribed  to  the  obligation  which  she  had  undertaken, 
and  the  right  which  she  had  acquired  to  a  possession  of  nineteen 
years.  No  other  period  can  be  suggested.  There  was  no  other 
period  in  the  contemplation  of  the  parties.  Nineteen  years 
confessedly  was  in  the  contemplation  of  the  parties,  whether 
they  completed  the  bargain  or  not,  and  these  acts  are  such  as 
nobody  could  possibly  perform  except  in  the  contemplation  of 
possession  for  a  term  of  years,  which  therefore  leads  to  our 
ascribing  these  acts  to  this  lease  for  nineteen  years,  and  to  the 
right  thereby  acquired.  The  dung,  which  would  be  put  in  either 
upon  the  lea  or  with  turnips,  would  unquestionably  remain  un- 
exhausted improvements  for  a  period  of  four  or  five  years.  The 
lime  which  was  put  in  in  these  two  years  would  remain  an  un- 
exhausted improvement  certainly  for  a  period  of  ten  years,  and, 
as  some  people  think,  for  the  entire  endurance  of  the  nineteen 
years'  lease.  Now,  these  are  acts  totally  inconsistent  with  the 
notion  that  the  tenant  at  least  did  not  believe  this  to  be  a  con- 
cluded agreement,  and  acted  upon  it  as  such.  I  am  therefore 
of  opinion  that  the  Lord  Ordinary  has  come  to  a  perfectly  sound 
conclusion  in  this  case.  He  has  done  well,  I  think,  in  the 
meantime  to  limit  himself  to  a  judgment  in  terms  of  the  first 
conclusion,  because  if  that  is  well  founded  the  next  step  to  be 
taken  is  to  adjust  the  terms  of  the  completed  contract — ^that  is 
to  say,  to  extend  this  draft,  with  any  such  verbal  alterations  as 
may  be  thought  requisite  by  the  parties. 

Lord  Deas. — ^I  am  entirely  and  very  dearly  of  your  Lord- 
ship's opinion.  It  is  perfectly  settled  in  our  law  and  practice 
that  if  there  are  writings  between  a  landlord  and  a  tenant — no 
matter  in  the  possession  of  whidi  of  them,  if  possession  has  fol- 
lowed upon  them — writings  which  fix  the  subject,  the  rent,  and 
the  endurance, — a  lease  must  be  carried  out»  and  any  farther 
oonditions  of  that  lease,  even  though  imfiortant*  will  itJl  to 
be  fixed,  if  the  parties  do  not  agree  about  them,  by  a  remit 
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to  ft  profeflrional  maa  to  adjiut  the  leftM  tabject  to  the 
mppnml  of  the  Court.  There  are  two  different  cUnes  of  ciaes 
ol  thiit  kind.  One  cUmb  is  where  there  ii  a  verbal  agreement 
pfTOTed  by  writing.  That  is  more  rare.  That  was  the  case  of 
Emslie.  The  only  difficulty  there  was  as  to  the  kind  of  writing 
by  which  the  lease  was  said  to  have  been  proved ;  but  it  was 
held  there  that  the  writing  was  sufficient  to  prove  a  verbal  lease. 
Another  and  a  more  common  class  of  cases  is  where  the  essen- 
tial terms  of  the  lease — ^by  which  I  mean  the  rent,  the  endur- 
anoe,  and  the  subject — are  proved  by  writings  whidi,  however, 
are  informal,  and  consequently  require  rei  ui/crem/iM  to  validate 
them.  That  is  the  more  ordinary  case ;  and  I  am  di^>oeed  to 
think  that  that  is  the  nature  of  this  case.  It  does  not,  how- 
ever,  matter  whether  this  case  be  regarded  as  falling  under  the 
daas  of  cases  of  a  verbal  bargain  proved  by  writing,  or  under 
that  class  of  cases  where  the  writings  themselves  prove  the 
terms  of  the  lease,  and  want  only  to  be  made  probative  by  rei 
hUerveniut.  The  view  taken  upon  that  makes  no  difference  in 
the  result  of  the  case.  Here  the  draft  of  the  lease  unquestion- 
ably shows  all  the  essentials  of  the  bargain — vi&,  the  endurance, 
the  subject,  and  the  rent.  As  to  that  part  of  the  draft  which 
refers  to  the  subject  possessed  by  Bobertson,  I  agree  with  your 
Lordship  that  it  may  be  dealt  with  in  either  of  two  ways. 
When  tiie  parties  come  to  adjust  the  formal  lease,  if  they  are 
agreed  about  its  standing  as  it  does  on  the  face  of  the  draft, 
then  it  may  be  so  inserted  in  the  formal  lease.  On  the  other 
hand,  if  it  turns  out  that  they  differ  upon  that»  the  result  simply 
is  to  bring  it  back  to  the  position  in  which  the  landlord  at  first 
proposed  to  have  it— viz.,  that  it  should  be  left  to  future  arrange- 
ment. Either  view  does  not  affect  the  present  question.  'Die 
thing  that  was  not  fixed  in  the  case  of  Emslie  was  not  less  impor- 
tant than  this  about  Robertson's  possession.  The  lease  there  was 
for  nineteen  years,  but  it  was  a  question  between  the  parties 
whether  there  was  a  break  at  the  end  of  seven  years  or  not ; 
and  it  was  held  that  the  fact  of  that  being  an  unsettled  question 
did  not  prevent  the  lease  from  being  a  binding  lease  in  the  mean- 
time, whatever  way  that  might  be  settled.  Now,  the  question  here 
being  whether  there  is  a  lease  of  the  farm  called  Grateside,  I 
think  we  have  the  essentials  of  the  bargain  quite  dear  and  pre- 
cise. The  next  point  on  which  I  likewise  agree  with  your 
Loidship  LB  that  there  is  here  such  rei  interverUus  or  such  adop- 
tion of  this  draft  as  to  make  it  binding  between  the  parties. 
The  various  things  your  Lordship  has  noticed  are  very  clearly 
things  which  were  done  in  implement  of  stipulations  in  the 
draft  lease.  The  landlord  undertook  to  do  a  variety  of  things 
with  reference  to  the  dwelling-house,  the  hedges,  the  stone 
fences,  and  the  drains,  and  all  of  these  are  accordingly  done  by 
the  landlord.  They  were  done  at  the  sight  of  Mr.  Davidson,  who 
seems  to  have  acted  in  a  twofold  character,  either  of  which  is 
sufficient  to  bind  the  landlord.  He  was  a  clerk  to  the  land- 
lord's agents  Mr.  Kerr,  and  he  became  a  farmer  on  the  estate  ; 
but  whether  in  one  or  both  of  these  characters,  he  was  acting 
for  and  representing  the  landlord  beyond  all  doubt.  Mr. 
Davidson,  as  representing  the  landlord,  authorizes  all  these  things 
in  succession  to  be  done  at  the  landlord's  expense.  He  autho- 
rizes the  operations  on  the  dwelling-house,  the  cementing  the 
walls,  and  the  cutting  round  about  to  make  them  dry,  at  an 
expense  to  the  landlord  of  £11,  15s.  8d.;  he  authorizes  the 
operations  upon  the  hedges,  at  the  landlord's  expense,  which 
cost  £30 ;  he  authorizes  the  operations  on  the  stone  walls 
at  the  landlord's  expense,  which  cost  £9,  and  the  cutting 
of  the  drains,  which  cost  £18,  lis.  8d.  Now,  so  far  as  the 
landlord  makes  that  expenditure,  it  perhaps  cannot  be  pro- 
perly called  very  great,  but  certainly  every  one  of  these  things, 
and  more  particularly  idl  of  them  taken  together,  are  the  clearest 
acknowledgment  by  the  landlord  that  that  draft  was  the  lease 
-»the  lease  which  was  to  be  carried  out  and  acted  on.  I  do 
not  know  that  in  a  question  of  this  kind  it  makes  much  dif- 
ference whether  all  that  is  done  is  at  the  expense  of  the 
landlord,  or  as  here,  partly  at  the  expense  of  the  landlord  and 
partly  at  the  expense  of  the  tenant  This  is  a  mutual  contract, 
binding  on  both  parties  or  neither;  and  the  objection  as  to 
its  not  being  binding  might  as  well  arise  on  the  part  of  the 
tenant  as  on  the  part  of  the  landlord.  If  the  one  party  is  bound 
the  other  cannot  be  free.  Most  unquestionably  if  the  tenant 
had  been  objecting,  the  landlord  would  have  been  entitled  to 
pay— **  I  did  all  theie  things  at  my  own  expense."    The  tenant^ 


OD  the  other  hand,  is  entitled  to  ny— ' '  Von  did  a] 
at  yoor  own  expense,  in  terms  of  the  very  lease, — the 
you  are  now  objecting  to."  But  when  all  that  is 
this,  that  the  tenant  does  all  the  cmrriagea,  whid 
equal  in  amount  to  the  cost  to  the  Iftodlord,  are  um 
substantial  expenditure  by  the  tenant — there  is  vi 
imiervmtM  on  that  lease.  Further,  the  tenant's  larj 
for  lime  and  manure^  considering  the  size  of  the 
rent,  is  a  thing  that  no  tenant  in  his  or  her  senses 
the  sex  Lord  Whamdiffe  objects  to — ^wonld  have  n 
the  faith  that  there  was  a  lease  for  ft  term  of  years, 
lime  for  the  first  year  rather  does  harm  than  good 
it  is  mainly  intended  to  have  effect  over  ft  considen 
years,  and  the  manure  purchased  over  ftnd  abon 
made  on  the  farm,  at  considerable  cost,  is  likewise  no 
used  on  the  footing  of  a  lease  for  ft  tenn  of  yeara  1 
the  tenant  made  expenditure  of  the  same  kind  preri< 
very  little  evidence  of  that.  I  certftinly  see  no  er 
that  she  ever  previously  made  expenditore  on  lime  an 
the  same  extent.  It  is  said  she  had  done  it  befor 
from  year  to  year.  I  do  not  think  that  would  veiy: 
her,  even  if  it  were  so.  The  question  whether  she 
from  year  to  year  before  is  of  no  moment  at  all  ii 
except  as  it  IB  attempted  to  be  made  a  ground  for  d 
the  subsequent  expenditure  for  lime  and  mannre 
made  under  the  present  lease.  It  is  only  in  that  i 
becomes  of  any  moment  at  alL  But  if  it  were  nf  an; 
I  think  it  rather  appears  that  the  previous  lease  n 
for  nineteen  years.  That  is  the  way  in  which  it  ii 
the  landlord's  rental  for  crop  1867 — *'  ConditioDS  of 
— holds  for  nineteen  years  from  Martinmas  1849."  ! 
might  not  be  sufficient  to  constitute  a  lease  for  nisei 
having  been  made  up  by  Mr.  Kerr's  executors,  and 
lifetime ;  but  I  cannot  hold  that  it  is  not  eridaii 
question  whether  Miss  Bathie  may  fairly  be  held  to  h 
stood  that  she  previously  had  a  lease  for  nineteen  ] 
therefore  in  the  comparison  between  what  she  exp 
lime  and  manure  before  and  what  she  did  after,!' 
that  it  could  be  held  that  she  did  it  as  a  tenant  fn 
year,  and  I  am  not  satisfied  that  if  that  were  so  it  v 
any  difference.  If  she  had  a  lease  from  yen  to  ji 
it  rather  tells  the  other  way  if  she  inmiediately  im 
quantities  of  manure  and  lime  beyond  what  she  had 
laid  on.  That  view,  I  think,  iB  rather  against  the  ha 
the  sums  of  expenditure  which  I  have  mention^  ma 
of  the  lease,  are  proved  under  the  hand  of  Mr.  Darid 
been  made  according  to  his  instructions.  There  are  s 
15s.  expended  on  the  house ;  £30  for  hedges,  with 
in  Davidson's  handwriting  '*all  in  terms  of  lesae 
walls  **in  terms  of  lease,"  and  £18,  lis.  8d.  ford 
terms  of  proposed  lease."  All  these  are  authentiei 
Davidson  at  the  time  as  made  according  to  lus  i 
and  in  his  understanding,  in  consequence  of  the  profv 
lease ;  and  although  Mr.  Davidson  is  rather  diq; 
evidence  to  be  in  favour  of  the  landlord  as  far  as  1 
obliged  in  his  cross-examination  to  confess  that 
account  for  what  he  has  written  in  any  other  w. 
it  altogether,  I  think  this  is  one  of  the  clearest  < 
kind  I  have  met  with. 

Lord  Ardmillan. — ^I  entirely  agree  in  what  yon 
have  stated,  and  I  shall  only  make  one  remark  in 
think  it  very  important  always  to  enforce  the  rule 
law,  we  recognise  rei  interventua  as  a  dear  equitable 
any  man  resting  from  an  informal  transaction.  I 
is  no  sufficient  written  lease,  nothing  can  be  better 
that,  if  there  is  an  informal  writing  such  as  this,  the  p 
writing  cannot  resile  from  it  if  there  has  been  rei  in 
think  there  has  been  here  rei  interventu$  of  the  ve 
kind.  The  farm  is  small,  the  rent  is  small,  and 
are  considerable.  The  only  question  is  whether  tl 
stand  related  to  the  lease,  so  as  to  be  <deaily  done 
of  it.  If  done  on  the  faith  of  it»  no  man  can  doubt 
irUerverUus  was  enough ;  and  the  only  questioii  m 
done  on  the  faith  of  it?  Now,  it  is  in  that  view  1 
that  what  the  landlord  did  is  vety  impcotaiil  Bo 
and  tenant  have  done  something.    The 
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ttions  which  are  the  counterpart  of  what  the  landlord  hag 
,  and  therefore  every  step  which  the  Undlord  took  in 
ment  of  the  provisions  of  this  draft  lease  is  relative  to 
•  the  tenant  did,  and  is  a  link  which  binds  what  the  tenant 
inder  the  draft  lease  as  done  on  the  faith  of  that  draft 
.  Taking  it  in  that  view,  I  have  not  the  least  doubt  that 
m  Bathie,  the  tenant,  wanted  to  get  out  of  this  lease,  what 
aodlord  did  would  have  been  rei  interventus,  and  would  have 
Mted  her  from  resiling.  Now,  what  the  tenant  did,  as  the 
terpart  of  what  the  landlord  did,  is  by  the  landlord*s  actings 
nmght  into  connexion  with  the  draft  lease  as  to  be  clearly 
>  on  the  faith  of  it.  I  have  no  doubt  that  under  these 
ODStances  we  most  hold  this  to  be  a  good  lease,  as  concluded 

ttSD  Jkrvtswoode. — ^I  am  entirely  of  the  same  opinion.  I 
k  the  actings  of  parties  here  would  be  utterly  unintelligible 
inexplicable  on  any  other  footing  than  that  there  was  a 
laded  agreement  and  lease  between  them. 

Adhere. 

^  Millar,  Q.C.,  Scott ;  Adam  and  Sang,  W.S.  Agents. — AIL 
E*c».General  (Clark),  Q.C.,  Robertson ;  G.  and  J.  Binny,  W.a 
Cltrk.  A.K.H. 


March    7,    1873. 

WBST  DIVISTON. 

IXAM  Makin  and  Sons,  Appellants,  r.  Tub  Union 
.UK  OP  Scotland,  Respondents;  and  lidem,  Appel- 
»l»,  V.  TnE  Clydesdale  Banking  Company,  Respon- 

^  and  Prinrlpal — Agent,  Powers  of—Authorifi/f  extent  of— 
■M%  of  Principal — A  firm  wrote  a  letter  to  a  Bank 
JkoriMtng  their  agent  to  sign  per  procuration  of  their  firm 
bQli^  •*  cheques,  cash  orders,  and  other  documents  necessary 
tta  conducting  of  our  business,**  and  added,  '*  and  all 
tfilicn  80  subscribed  will  be  equally  binding  as  if  signed  by 
^  member  of  our  firm.**  The  firm  thereafter  granted  to 
fc  i^ent  a  regularly  stamped  letter  of  procuration,  in  which, 
^  repeating  the  above  authority,  they  bound  themselves 
<^  tmttfy,  homologate,  and  confirm  the  actings  and  doings  *' 
kk  agent  "  in  respect  of  all  such  cheques,  orders,  drafts, 
i^  promissory -notes,  and  negotiable  documents.**  The 
^d  handed  these  letters  to  the  bank.  On  delivering  the 
^  he  at  the  same  time  proceeded  to  open  both  a  current 
9  a  diaconnt  account,  and  thereafter  regularly  operated  on 
lA  aooounta.  In  the  course  of  his  transactions  he  forged 
il  aeoeptances  on  several  bills  which  he  drew  per  procuration 
Jb»  l»incipalB,  and  discounted  them  with  the  Bank,  and 
MBed  the  procee<ls  to  his  own  purposes.  Held  that  his 
fcuirmlw  were  liable  to  the  Bank  for  the  amounts  so  advanced, 
what  the  agent  had  done  fell  under  the  authority 
Ipted  to  him  by  his  principal,  and  within  the  de])artment  of 
rinen  in  which  he  was  specially  authorized  to  transact  with 
•  Buk. 

&  William  Makin  and  Sons,  steel  and  file  makers, 
and  Glasgow,  on  and   after  9th  June  1869, 
Ityed  Mr.  Samuel  Watson  Dempster  as  their  sole 
^"^ted  general  manager,  representative,  and  agent  in 
Towards  tbe  end  of  January  1870  Mr.  Dempster 
an  account-current  and  a  discount  account  in  tbe 
if  of  William  Makin  and  Sons,  with  tbe  branch  of  the 
Bank  of  Scotland,  at  Canning  Street,  Calton, 
Before  the  account  was  opened,  he  handed  to 
Dt  of  the  branch  Bank  the  following  letter  from 
,  Makin  and  Sons  :— 

BTe  and  Clifton  Steel  Works,  Sheffield,  26th  January 
To  th«  Union  Banking  Company,  Glasgow.   Gentlemen, 
rSamael  Watvon  Dempster,  onr  manager  in  Scotland, 
'  ilgiiatiire  la  aabjoined,  has  authority  to  sign,  per  pro- 
of our  finDf  til  hiDs,  olwqaea,  cash  orders,  and  other 
to  tilio  eondocting  of  our  bntioen,  and 


all  vouchers  so  subscribed  will  be  equally  binding  as  if  signed 
by  any  member  of  our  firm.  We  are,  Gentn.,  yours  very 
respecty.  (Signed)  Wm.  Makin  and  Sons,  J.  Marchinton,  pp. 
Wm.  Makin  and  Sons,  S.  W.  Dempster." 

Thereafter,  on  5th  May  1870,  Messrs.  Makin  granted  a 
duly  stamped  letter  of  prociiration  in  the  following  terms : — 

"  Samuel  Watson  Dempster,  .34  Saint  Enoch  Square,  Gh^gow. 
— We,  William  Makin  and  Sons,  Sheffield, 

and  James  Marchinton  and  Benjamin  Makin,  sole  partners  of 
that  firm,  hereby  authorize  you,  Samuel  Watson  Dempster,  34 
Saint  Enoch  Square,  Glasgow,  our  general  representative  and 
agent  in  Scotland,  to  manage  our  whole  business  and  affairs  in 
Scotland,  to  sign  for  us  all  documents  relating  to  or  in  connexion 
with  our  business  in  Scotland,  and  specially  we  authorize  you  to 
sign,  per  procuration,  for  us  and  on  our  behalf  all  cheques,  oiders, 
and  drafts,  and  to  draw,  grant,  accept,  or  endorse  for  us,  and  on 
our  behalf,  all  bills,  promissory-notes,  and  negotiable  documents, 
and  to  discount  the  same  on  our  credit  and  responsibiUty  ;  and 
we  engage  to  meet  and  honour  all  such  cheques,  orders,  drafts, 
bills,  promissory-notes,  and  negotiable  documents  drawn, 
granted,  accepted,  or  endorsed,  or  bearing  to  be  drawn,  granted,, 
accepted,  or  endorsed  by  you,  the  said  Samuel  Watson  Demp- 
ster, and  to  keep  the  parties  dealing  with  you  free  and  skaith- 
less.  And  we  bind  ourselves  to  ratify,  homologate,  and  confirm 
the  actings  and  doings  of  you,  the  said  Samuel  Watson 
Dempster,  in  respect  of  all  such  cheques,  orders,  drafts,  bills, 
promissory-notes,  and  negotiable  documents.  For  all  which 
powers  these  presents  shall  be  held  full  and  ample  authority. 
And  we  declare  that  the  authority  and  power  hereby  grant^ 
shall  subsist  notwithstanding  any  change  in  our  firm,  and  until 
the  same  be  expressly  recalled  in  writing.  In  witness  whereof 
these  presents,  written  on  this  and  the  preceding  page  of 
stamped  paper  by  Robert  Rodger  Johnston,  clerk  to  Wilkie  and 
Cowan,  writers,  Glasgow,  are  subscribed  by  us,  and  we  have 
hereunto  set  our  hands  and  seals,  all  at  Sheffield,  upon  the  5th 
day  of  May  1870,  as  follows,"  etc. 

This  was  handed  to  the  Bank  in  May  1870.  Between 
the  date  of  opening  the  account  and  the  month  of  June 
1870,  Mr.  Dempster,  acting  in  exercise  of  the  authority 
given  by  the  above  writings,  discounted  numerous  bills,, 
cheques,  and  cash  orders  at  tbe  Calton  Branch  of  the. 
Union  Bank,  in  all  cases  signing  bills,  etc.,  per  procu- 
ration of  William  Makin  and  Sons,  and  frequently  paying" 
the  amounts  into  the  current  account  in  name  of  Alessrs. 
Makin  on  which  he  operated  as  acting  for  them.  Among 
other  transactions  of  this  nature,  Dempster  discounted  the 
following  bills,  which  purported  to  be  drawn  by  Messrs. 
Makin  upon,  and  to  be  accepted  by  the  following  parties, 
viz: — 

"(1.)  For  £96,  Hs.  7d.,  by  Brigham  and  Bickerton,  machine 
makers,  Berwick,  dated  28th  March  1870,  payable  four  months 
after  date  ;  (2.)  for  £100,  by  Howie  and  Young,  engineers, 
Kirkcaldy,  dated  19th  April  1870,  payable  four  months  after 
date ;  (3.)  for  £41,  by  Nevin  and  Rintoul,  coach  builders, 
Greenock,  dated  27th  April  1870,  payable  three  months  after 
date;  (4.)  for  £44,  10s.  9d.,  by  Robert  Russell  and  Sons, 
engineers,  Carluke,  dated  2d  May  1870,  x>ayable  four  months 
after  date;  (5.)  for  £276,  10s.  9d.,  by  Caird  and  Conipanjr, 
shipbuilders,  Greenock,  dated  16th  May  1870,  and  payable  four 
mouths  after  date ;  (6.)  for  £39,  5s.  6cL,  by  James  Hatley  and 
Company,  contractors,  Garstairs,  dated  23d  May  1870,  payable 
three  months  after  date  ;  (7.)  for  £138,  14s.  9d.,  by  liung  and 
Melvin,  coachbuilders,  Aberdeen,  dated  Ist  June  1870,  and  pay- 
able four  months  after  date." 

All  these  bills  were  signed  by  Dempster  as  drawer  and 
indorser,  per  procuration  of  William  Makin  and  Sons, 
with  the  exception  of  the  one  bearing  to  be  drawn  upon 
Howie  and  Toung  which  was  sign^  "  for  Wm.  Makin 
and  Sons,  D.  MTherson,''  as  drawer,  and  endorsed  by 
Dempster.  D.  MTherson  was  a  boy  in  Dempster^s  office, 
and  had  no  connexion  with  Messrs.  Makin  and  Sons. 
The  signatures  of  the  firms  who  appeared  as  acceptors  of 
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these  bills  were  all  forged  by  Dempster;  and  while  three 
of  the  firms,  viz.,  Howie  and  Young,  Nevin  and  Bintonl, 
and  Laing  and  Melvin,  were  cnstomcrs  of  Messrs.  Makin 
and  Sons,  and  two  others,  Brigham  and  Bickerton,  and 
Caird  and  Co.,  were  real  firms,  but  did  not  deal  with 
Messrs.  Makin,  two  firms,  Biissell  and  Sons  and  Hatlej 
and  Co.,  were  entirely  fictilions.  Dempster  paid  the  money 
realized  by  discounting  six  of  these  bills  into  the  current 
account  in  Messrs.  Makings  name ;  but  as  regarded  the 
last  for  £138,  14s.  9d.,  he  converted  it  into  a  draft  on 
London,  in  favour  of  Messrs.  Makin  for  £150,  drawing  a 
cheque  on  the  current  account  for  the  balance.  This 
draft,  however,  he  indorsed  over  to  a  creditor  of  his  own 
in  Glasgow,  so  Messrs.  Makin  reaped  no  benefit  from  it 

When  the  acceptors  refused  to  honour  these  bills  upon 
their  coming  to  maturity,  the  Union  Bank  intimated  the 
refusal  to  Messrs.  William  Makin  and  Sons,  and  demanded 
repayment  of  the  sums  advanced  on  the  bills.  Messrs. 
Makin  denied  liability,  and  refused  to  pay  the  sum  claimed. 
The  Union  Bank  thereupon  raised  an  action  in  the 
Sheriff-court  at  Glasgow,  concluding  for  £736,  IGs.  4d.  of 
principal,  with  interest  at  the  rate  of  5  per  cent 

Pleaded  for  the  Union  Bank — 

1.  Samuel  Watson  I>empflter  being  the  general  and  accnKlited 
manager,  agent,  and  representative  of  the  defenders,  and  the 
seven  bills  or  documents  above  mentioned  having  been  drawn 
and  endorsed  by  bim  while  acting  within  the  line  and  scope  of 
his  employment  and  of  the  defenders*  business,  the  defenders 
were  liable  to  the  pursuers  in  payment  of  the  same. 
2.  SeparcUim,  the  biUs  or  docnments  having  been  drawn, 
endorsed,  and  discounted  by  Samuel  Watson  Dempster,  as  act- 
ing within  the  power  of  procuration  conferred  upon  him  by  the 
defenders,  the  defenders  were  liable  to  the  pursuers  in  x>ayment 
of  the  same.  3.  The  seven  bills  or  documents  having  been  dis- 
counted by  the  pursuers,  on  the  understanding  and  represen- 
tation that  the  same  were  genuine  acceptances  of  the  parties  on 
whom  they  respectively  purported  to  be  drawn,  and  the  proceeds 
thereof  having  been  paid  by  them  to  Samuel  Watson  Dempster, 
as  manager  and  representative  foresaid,  and  the  signatures  of  the 
drawees  on  said  bills  having  been  discovered  not  to  be  genuine, 
the  pursuers  were  entitled  to  instant  repayment  of  tbe  sums 
eontaimed  thereia,  with  interest*  as  concluded  for  in  tke  sum- 
mons. 

Pleaded  for  Messrs.  Makin — 

1.  The  pursuer's  averments  were  not  relevant  to  support  the 
conclusions  of  this  action.  2.  Dempster's  authority  to  bind  the 
defenders  in  the  drawing  and  endorsing  bills,  could  not  be  extended 
beyond  the  terms  of  the  letter  of  procuration.  3.  The  docu- 
ments in  question  not  being  biUs  granted  in  the  ordinary  course 
of  the  defenders*  business,  or  necessary  in  the  conduct  thereof, 
or  for  their  behoof,  Dempster  had  no  authority  to  draw  or  en- 
dorse them  in  the  defenders'  name,  or  to  discount  them,  and 
they  were  not  bound  thereby.  4.  The  documents  in  question 
not  being  genuine,  Dempster  had  no  authority  to  put  the 
defender's  name  to  them  as  drawees  or  endorsers,  nor  to  discount 
them  on  their  account  and  credit,  and  they  were  not  bound  by 
such  his  acts.  5.  The  pursuers,  having  been  guilty  of  negligence 
in  their  dealing  with  said  documents,  must  bear  the  loss  caused 
by  the  fraud  of  Dempster. 

A  proof  of  their  averments  was  allowed  to  both  parties. 
From  the  evidence  adduced,  it  appeared  that  the  agent  of 
the  bank  had  generally  made  inquiries  as  to  the  stability 
of  any  drawee  of  a  bill  whose  name  was  new  to  him ; 
although  this  had  been  omitted  in  the  case  of  the  bill 
drawn  upon  Russell  and  Sons.  Dempster,  who  had  been 
convicted  of  forgery  and  sentenced  to  10  years'  penal 
servitude,  also  stated  in  his  evidence  that  having  a  good 
knowledge  of  banking  business  he  had  carried  on  his 
frauds  in  such  a  manner  as  to  blind  the  Bank  agent. 

There  was  a  conflict  of  evidence  as  to  whether  the 
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current  and  discount  accounts  were  opened  with  Mesa^ 
Makin's  knowledge  or  authority,  bat  it  appeared  t^  it  | 
all  events  they  were  aware  that  they  had  Iteen  opend. 

On  5th  July   1872   the    Sberiff-substiluta  (GilUspj 
Dickson)  pronounced  an  interlocutor  finding  for  tbe  Jim 
Bank  in  terms  of  the  conclusions  of  their  snmm*^tiE. 

Messrs.  Makin  appealed  to  the  Sheriff  (Glassfand  M[ 
who,  on  5ih  November  1872,  adhered  to  his  suktiiacij 
interlocutor,  adding  the  following 

"Note, — There  is  one  general  principle  which  regal:^i 
questions  in  the  law  of  principal  and  ageot — vk,  thit  ^ 
principal  is  bound  by  every  act  of  his  agent  within  thtmpi 
the  authority  which  he  has  held  him  oat  to  posses^  tod  i  at 
bound  by  any  act  which  is  beyond  that  acope,  aail  ftaa  tM 
he  has  derived  no  benefit    It  follows  from  this^  tlul,  m  Ir 
one  hand,  when  an  agent  fraudulently  abnsea  bia  pa^  ^ 
doing  an  act  beyond  either  his  express  or  implied  pan^  ' 
loss  arising  from  such  act  falls  on  those  dealing  witL  ks,  mh} 
ground  that  they  should  have  made  themselves  actjqaojy 
the  extent  of  his  authority  before  trusting  him,  wd  ^t%l 
to  do  so,  it  was  at  their  own  peril  and  not  at  tlie  ]] 
and,  on  the  other  hand,  that  when  the  power  t(>  di^  «a 
as  to  accept  a  bill,  or  conclude  a  charter-party,  k  cmoA^t 
misapplication  of  it  to  improper  purposes,  or  the  ^c&mi 
of  it  by  improper  means,  of  which  tiie  third  party  de&Ed|i 
the  agent  has  no  notice,  will  not  make  the  act  d^ne  toj " 
the  principalis  proprium  neffotium  than  if  it  had  hem 
an  honest  purpose,  or  by  means  lawful  and  spedAlJj  J 
by  the  principal  (See  Parsons  on  the  Law  of  CoiOrneu^vl 
41,  fifth  edition ;  Story  on  Agency^    sec  73 ;  wni  Mi 
Note,  in  his  edition  of  Bell's  CommerUaries,  vol  I  p^  5101 
distinction  above  indicated  is  well  brought  out  hjm 
decisions  in  the  cases  of  Grant»  Hnbbersty,  ^d  Cat£ia,i- 
ferred  to  by  the  Sheriff-substitute,  with  that  of  Bwd;,^ 
referred  to   {vide  note  of  authorities  cited  infral 
former  cases,  the  principals  were  held  not  to  hxn 
any  responsibility  to  third  parties,  who  suffi^red  thno^ 
fraudulent  acts  of  agents,  in  respect  that  under  ih 
terms  of  the  agents'  employment,  as  recognised  hj^ 
of  trade,  they  were  entrusted  by  the  prindpdb  «i 
a  limited  power, — ^in  one  instance,  to  grant  bilk  of  l*^^^^.  ca 
and  in  another,  warehouse  receipts  for  goods  actiuUy  i«#^^ 
— and  that  it  was  not  within  the  scope  of  their  emplc^yiBi 
give  bills  or  receipts  for  goods  not  received.    In  Qndi 
Chief-Justice  Jervis  said, — 'If,  then,  from  thfi  m^^  ^ 
and  the  general  practice  of  shipmasters,  it  is  gener^Uf  ' 
that  the  master  derives  no  such  authority  from  Ma  p^^s^J 
master,  the  case  may  be  considered  as  if  the  partj  U^J 
bill  of  lading  had  notice  of  an  express  Itmitation'of  tht  i 
ity ;  and  in  that  case,  undoubtedly,  he  could  not  dva' 
the  owner  by  a  bill  of  lading  signed  when  ib«  goo^ 
mentioned  were  never  shipped.     It  would  resemblia  th^ 
goods  or  money  taken  up  by  the  master  under  p^tsi!^ 
they  were  wanted  for  the  ship,  when  in  fact  tbey  w&t 
bill  of  exchange  accepted  or  indorsed,  per  proettratitm, 
such   agency    existed.'    On    the  other  han<%   in  Bi 
principal  was  held  responsible  for  the  fraudulent  Act  of  hs|| 
acting  in  the  course  of  his  business.     In  pronound^  tb 
ment  of  the  Court,  Justice  Willes  said, — *Tlie  gcaenl 
'*That  the  master  is  answerable  for  any  such  irnwg 
servant  or  agent  as  is  committed  in  the  conrs«  of  thi 
and  for  the  master's  benefit*  though  no  ezpreis 
privity  of  the  master  be  proved.     .     .     •**     Tn  all 
it  may  be  said,  as  it  was  said  here,  that  the  maat^r  Imo^ 
rized  the  act.     It  is  true  he  has  not  anthorized  ihf 
act,  but  he  has  put  the  agent  in  his  plaoetodo  tbAtclaB 
and  he  must  be  answerable  for  the  manner  in  wfaidi  ^ 
has  conducted  himself  in  doing  the  business  which  it 
the  act  of  his  master  to  place  him  in.'     Tbit  i^me  do 
distinctly  stated  in  Smith's  MercaniUe  Law^  4th  Ed.,  ?  4 
these  words, — '  In  solving  all  questions  on  Xhi^  i 
general  rule  is  that  the  extent  of  the  agent's  iiatlv«i|^ 
between  his  principal  and  third  parties  to  hn  me&s^rd  tf 
extent  of  his  usual  employment^  for  ha  who  ux^radjli  ^ 
by  employing  him,  most  abide  by  the  effMli  of  tfast  ^'^ 


THE  SCOTTISH  JURIST. 


325 


md  by  contracts  made  with  innocent  third  persons  in 
g  coarse  of  that  employment,  and  on  the  faith  of  that 
ther  the  employer  intended  to  authorize  them  or  not, 
■e  one  or  two  innocent  persons  most  suflfer  by  the 
third,  he  who  enabled  that  third  person  to  commit 
hould  be  the  sufferer.' 

in  the  present  case,  the  defenders  accredited  their 
npster  in  the  broadest  possible  manner  to  the 
the  two  documents,  Nos.  8/8  and  8/9,  to  sign,  per 
I, '  all  bills,  cheques,  cash  orders,  and  other  documents 

0  the  conducting  of  their  (the  defenders')  business,' 
Iso  expressly  declare  that  all  vouchers  so  subscribed 
ally  binding  as  if  signed  by  any  member  of  our  firm, 
rther  bind  themselves  to  meet  and  honour  all  such 
Us,  etc.,  drawn,  granted,  accepted  or  endorsed,  w 
€  drawn,  granted,  accepted,  or  endorsed  by  Dempster, 

>  the  parties  dealing  with  him  free  and  skaithless, 
fy,  homologate,  and  confirm  his  actings  and  doings 
f  all  such  negotiable  documents.  In  t^e  exercise  of 
so  conferred  upon  him,  Dempster  drew  and  endorsed, 
ursuers  discounted,  numerous  bills,  many  of  them 
lich  all  bore  to  be  signed  per  procuration  of  the  de- 
[e  also  opened  and  operated  on  a  current  account  in 
rs'  name,  into  which  the  proceeds  of  the  forged  bills 
is  contended  for  the  defenders,  that  forged  bills 
•pari  casu  with  genuine  bills,  because  they  were  not 

>  the  conducting  of  their  business,  and  that,  there- 
ssue  was  not  a  fraud  within  the  scope  of  Dempster's 
M  But  this  argument  is  successfully  met  by  the  fact 
enders  gave  the  pursuers  an  absolute  guarantee  to 
ly  all  Dempster*8  actings,  as  long  as  they  were  ex 

1  into  on  their  (the  defenders')  account,  and  that 
same  time  armed  Dempster  with  full  authority  to 
rhich  were  to  be  equally  binding,  as  if  signed  by  any 
bheir  own  firm.  They  might  have  inserted  in  the 
I  qualifying  condition  saving  their  liability  for  any 
actings  of  Dempster,  in  which  case  the  pursuers 
been  bound  to  satisfy  themselves  of  the  bona  fide 

each  transaction  ;  but  this  not  having  been  done, 
lence  of  Dempster's  fraud  must  be  borne  by  thQ 
authorized  the  pursuers  to  place  such  unlimited  con- 
m.  This  also  meets  another  plea  stated  in  defence, 
set  the  pursuers  failed  to  exercise  sufficient  caution 
ith  the  forged  bills,  they  must  bear  the  loss  caused 

I  negligence  ;  the  answer  being,  that  the  pursuers 
and  to  exercise  any  more  caution  in  dealing  with 
an  they  would  have  been  in  dealing  with  the  defen- 
Ives ;  and  it  is  clear  that  if  the  latter  had  prevailed 
3r  to  discount  forged  acceptances,  it  would  have  been 
gainst  a  claim  of  relief  that  they  should  have  ascer- 
^nuineness  of  the  signatures  before  discounting. 
,  and  separatim^  upon  this  part  of  the  case,  it  has, 
act,  not  been  shown  that  there  -was  any  undue  want 

II  the  part  of  the  pursuers  in  negotiating  the  forged 
they  having  made  inquiries  regarding  them,  and 
bona  fide  belief  that  they  were  genuine.  On  the 
fore,  the  Sheriff  arrives  at  the  same  conclusion  as 
1  the  Sheriff-substitute  came,  and  holds  that  Demp- 
been  the  general  and  accredited  manager,  agent,  and 
'^e  of  the  defenders,  and  the  seven  bills  in  question 
drawn  and  endorsed  by  him  while  acting  within 
d  scope  of  his  employment  and  of  the  defenders' 
y  are  liable  in  payment  to  the  pursuers  who  dis- 
a." 


commission.  Here,  moreover,  none  of  the  money  realized  was 
applied  to  their  purposes.  It  was  not  obtained  in  the  prosecu- 
tion of  their  business,  and  they  were  not  luerati  by  it.  Dempster 
had  no  authority  to  manufacture  bills  for  his  own  use  and 
advantage,  and  in  doing  so  he  went  beyond  his  commission,  and 
could  not  bind  his  principals. 

The  Bank  had  also  been  guilty  of  gross  carelessness  in  not 
detecting  the  forgeries  and  ^auds  sooner,  and  must  suffer  the 
loss  which  resulted  from  their  own  carelessness. 


dakin  and  Son  appealed  to  First  Division  of 
f  Session,  and  argued — 

t  of  an  agent's  power  to  bind  his  principal  must  be 
the  acts  which  were  actually  within  the  authority 
y  his  principal,  and  not  by  those  which  came  only 
pearance  of  authority.  The  principal  could  only  be 
ings  clearly  within  the  declared  terms  of  his  appoint- 
^nt  might  easily,  as  had  been  done  here,  clothe 
\i  all  the  indicia  of  authority,  and  yet  these  acts 
1  within  his  real  authority.  A  principal  could  not  be 
nerely  because  another,  holding  a  commission  from 
le  thiiigi  which  he  falsely  ass^ted  fell  within  that 


Argued  for  the  Union  Bank — 

The  unlimited  authority  given  by  Makin  and  Sons  to 
Dempster  in  their  two  letters  justified  the  Bank  in  discounting 
bills  which  he  presented  endorsed  per  procuration  of  his  prin- 
cipals. The  true  meaning  of  the  authority  granted  to  Dempster 
was  "  be  good  enough  to  trust  my  agent,  and  believe  that  all 
bills  presented  by  him  are  good  bills."  Where  one  of  two 
innocent  parties  must  suffer  for  the  fraud  of  a  third  party,  the 
one  who  more  directly  enabled  the  wrongdoer  to  perpetrate  hia 
fraud  must  be  the  one  on  whom  the  loss  must  f alL 

Authorities  cited : — 

For  appellants :— Colvin  v.  Dixon,  15th  March  1867,  ante, 
voL  xxxiz.  p.  302;  McLean  and  Hope  v,  Munck,  14th  June 
1867,  ante,  voL  xxqdx.  p.  504 ;  M*Lean  and  Hope  v,  Fleming, 
27th  March  1871  (H.  of  L.),  ante,  voL  xUii  p.  365; 
Grant  v.  Norway,  20th  Feb.  1851,  10  Scott's  0.  B.  Rep. 
(Ist  series),  p.  665 ;  Coleman  v.  Riches,  2d  May  1855, 16  Scotf  a 
C.  B.  Rep.  (1st  series),  p.  104;  Udell  r.  Atterstonand  Another, 
6th  July  1861, 30  L.  J.  (Exch.),  337  ;  Hubbersty  v.  Ward,  26th 
Jan.  1853,  8  WeL  HurL  and  Gord.  (Exch,  Rep.),  331  ;  Barwick 
V.  EngL  Joint-stock  Bank,  18th  May  1867,  2  L,  Rep.  (Exch.), 
259 ;  Meyerstein  v.  Barber,  24th  Nor.  1866,  2  L.  Rep.  (Com. 
PL),  38,  Exch.  Chamb.  661 ;  Fuller  v.  Smith,  21st  April  1824. 
1  Carr.  and  Payne,  97 ;  Parsons  on  Contracts,  vol.  i.  p.  44 
(5th  edition) ;  landley  on  Partnership,  vol.  i.  p.  307. 

For  respondents :— Anonymous,  1  S^eld,  289;  E.  of  Galloway 
V,  Grant,  20th  June  1857  (reported  5th  July  1857),  ante,  vol  xxix. 
p.  472;  WiUet  v.  CTiambers,  23d  May  1778,  2  Cowper,  814; 
Smith's  Merc.  Law,  7th  ed.  p.  124,  8th  ed.  p.  120 ;  Addison  oo 
Torts,  3d  ed.  p.  846 ;  Story  on  Agency,  seo.  73 ;  Bell's  Com^ 
voL  ii  ^  611  (old  edition). 

At  advising — 

Lord  Prbsidgbnt. — In  this  case  the  Union  Bank  of  Scotland 
sues  William  Makin  and  Sons,  steel  and  file  makers,  Sheffield,  for 
payment  of  the  amount  of  certain  bills  of  exchange  alleged  to 
have  been  discounted  by  the  defenders'  agent  in  Glasgow, 
Samuel  Dempster,  with  the  Union  Bank  at  various  times  be- 
tween the  months  of  March  and  June  1870.  The  defence  set 
forth  is  not  that  Dempster  was  not  the  agent  for  the  defenders, 
but  that  he  exceeded  the  powers  entrusted  to  him  in  the  circum- 
stances disclosed  on  record.  The  most  important  thing  to  look 
to  is  the  nature  and  extent  of  the  authority  given  to  Dempster. 
That  depends  on  two  different  writings,  each  giving  him 
authority.  It  is  important  to  keep  both  of  these  writings  in 
view  in  oonsidering  the  position  of  this  agent.  One  of  these  is 
dated  in  January  and  the  other  in  May,  and  some  of  the  bills 
here  in  question  were  discounted  before  May,  so  they  fall  under 
the  first  writing  only.  This  first  writing  is  addressed  directly 
to  the  Union  Bank,  and  is  not  so  much  an  authority  to  Demp- 
ster as  a  letter  of  guarantee  to  that  Bank.  It  runs  as  follows  :— 
{His  Lordship  here  read  the  first  letter  above  quoted,) 

Now,  as  far  as  the  matter  of  discounting  bills  of  exchange  is 
concerned,  that  letter  contains  a  very  large  and  general  author- 
ity. It  puts  the  Union  Bank  in  such  a  position  as  to  be  as  safe 
as  if  they  were  dealing  with  a  member  of  the  defenders'  firm- 
that  is,  a  member  authorised  to  draw  and  endorse  biUs  of  ex* 
change.  The  other  writing  is  somewhat  different,  and  is  a 
proper  procuratory  or  mandate  addressed  to  Dempster.  By  it 
the  defenders  authorised  him  to  act  (1.)  as  their  general  repre- 
sentative and  agent  in  Scotland,  to  manage  their  whole  business 
and  affairs  in  Scotland ;  then  follows  the  particular  power  chiefly 
under  consideration  here,  via.  ]~to  sign  per  procumttoti  for  them 
and  on  their  behalf  all  cheques,  orders,  and  drafts,  and  to  draw, 
grant,  accept  or  endorse  for  them  all  bills,  promissory-notes,  and 
negotiable  documents ;  and  they  bind  themselves  to  ratify, 
homologate^  and  confinn  all  his  actings  and  doiogB«    It  ia  theu 
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declared  that  this  authority  is  to  subsist  notwithstanding  any 
changes  in  their  firm,  and  until  expressly  recalled  in  writing. 
It  appears  to  me  that  this  later  document  is  quite  as  wide  as 
regards  the  oblip;ation8  of  the  defenders  with  respect  to  drawing 
and  endorsing  bills  as  the  earlier  one.  No  partner  could  have 
greater  powers ;  and  by  this,  as  by  the  former  writing,  the 
bank  is  informed  that  all  bills  drawn,  endorsed,  and  discounted 
by  I>em])6ter  were  to  be  in  the  same  position  as  though  drawn, 
endorsed,  and  discounted  by  the  firm.  But  further,  in  the 
second  writing  there  is  a  peculiar  addition  which  has  been  a 
little  lost  sight  of — not  only  do  the  defenders  authorize  Demp- 
ster to  sign  such  negotiable  documents  as  £  have  aUuded  to,  and 
engage  to  meet  and  honour  all  such  documents  so  signed,  but 
they  bind  themselves  "  to  ratify,  homologate,  and  confirm  "  his 
actings  and  doings  in  respect  of  all  such  negotiable  documents. 
That  must  mean  something  more  than  a  mere  general  authority, 
because  if  Dempster  was  only  intended  to  act  under  the  direc- 
tion of  the  defenders*  firm,  there  would  be  no  need  for  their 
undertaking  to  ratify  all  his  actings  and  doings.  It  appears  to 
me  that  what  is  meant  by  that  addition  is  to  make  it  clear  to 
any  one  that  Makin  k  Sons  were  bound  not  to  object  to  any 
paper  signed  by  Dempster  per  procuration  of  their  firm.  In  this 
respect  it  seems  to  me  that  it  is  a  peculiarly  large  procuratory 
and  authority. 

It  is  necessary  for  us  now  to  see  what  Dempster  did.  The 
pursuers  sue  for  payment  of  seven  bills  in  all  signed  by  him  per 
procuration  of  the  defenders*  firm,  but  all  of  these  not  quite  in 
the  same  position.  The  second  is  for  £100,  and  is  drawn  upon 
Howie  and  Young,  engineers,  Kirkcaldy;  the  tliird  for  £41, 
is  drawn  on  Ncvin  and  Rintoul,  coachbuilders,  Greenock ; 
and  the  seventh  and  last  for  £138,  14s.  9d.  is  drawn  on 
Laing  and  Melvin,  coachbuilders,  Aberdeen.  AH  of  these 
firms  were  customers  of  the  defenders,  and  therefore  it  was 
natural  that  bills  should  be  drawn  on  them  by  the  defenders' 
agent. 

The  fourth  biU  in  the  summons  for  £44,  10s.  9d.  bears  to  be 
drawn  on  Russell  and  Son,  engineers,  Carluke,  and  the  sixth  for 
£39,  5s.  6d.  bears  to  be  drawn  on  James  Hatley  and  Company, 
contractors,  Carstairs.  No  such  firms  as  these  last  two  are  or 
were  in  existence.  The  only  remaining  bills — the  first  for 
J^96,  14s.  7d.,  is  drawn  on  Brigham  and  Bickerton,  machine- 
makers,  Berwick,  and — the  fifth  for  £276,  lOs.  9d.,  is  drawn 
on  Caird  and  Co.,  shipbuilders,  Greenock.  These  are  real 
firms,  but  they  were  not  customers  of  the  defenders.  Such 
is  the  nature  of  the  drafts  which  are  now  before  us — three 
upon  customers  of  the  defenders,  two  on  fictitious  firms, 
and  two  on  real  firms,  who  were  not  customers.  As  regards 
the  bills  drawn  upon  real  firms—  t.e.,  the  three  customers  and 
the  two  firms  who  were  not  customers— the  acceptance  on  each 
of  these  bills  was  foiged  by  Dempster ;  and  with  regard  to  those 
drawn  on  the  two  fictitious  firms,  the  acceptances  in  these  cases 
also  were  in  a  manner  forged — that  is,  the  signatures  of  the 
fictitious  firms  were  written  by  Dempster.  All  these  bills  were 
discounted  by  Dempster  with  the  Union  Bank,  and  there  was 
nothing  remarkable  in  what  took  place.  Some  inquiries  seem 
to  have  been  made  as  to  the  acceptors  and  drawees,  which  were 
satisfactorily  answered  by  Dempster,  and  no  suspicions  seem  to 
have  been  entertained  by  the  bank  ofiicials.  One  of  the  biUs 
was  in  a  peculiar  position,  because  the  drawer  of  it  was  not 
Dempster,  but  a  clerk  in  his  office ;  but  as  Dempster  endorsed 
and  discounted  it  himself,  that  kept  it  from  seeming  peculiar  to 
the  bank  agent. 

The  money  realized  by  discounting  six  of  these  bills  was  paid 
into  the  current  account  in  Dempster's  name  for  the  defenders ; 
and  as  regards  the  other,  or  seventh,  it  was  converted  into  a 
draft  on  London  for  £150,— the  amount  of  the  bill  being  £138 
odds,  and  the  balance  being  paid  by  Dempster  out  of  £20  drawn 
by  cheque  at  the  time  of  getting  the  draft.  In  reality  no  part 
of  the  money  so  obtained  ever  came  into  the  hands  of  the  de- 
fenders. Dempster  applied  the  whole  sums  to  his  own  uses. 
Having  committed  the  crime  of  forgery,  he  added  to  it  that  of 
embez^ement.  The  question  now  arises  who  is  to  suffer  for  the 
loss  thus  caused— the  Union  Bank  or  the  defenders  ? 
•  A  great  deal  of  authority  has  been  quoted  to  us,  but  nothing 
seems  to  be  added  to  the  law  by  the  recent  cases.  They  do  not 
seem  to  vary  the  great  general  principle  of  the  law  of  mandate 
in  the  eivil  kw.      There  is  and  can  be  no  difficulty  as  to  the 


principle  ;  the  only  difficulty  ia  its  applicaticni  in 
stances.  In  this  case  there  ia  no  real  difficulty  x 
I  inquire  merely  whether  what  Dempster  did  I 
under  the  authority  granted  to  him  by  tiie  def  enda 
as  between  mandant  and  mandatory,  there  was  gi 
irregularity  and  breach  of  duty,  and  withont  < 
fenders  could  say  he  was  going  beyond  the  scope  of 
if  the  question  was  between  them  and  costomers 
is  easy  to  conceive  how  Dempster  ooold  have  actc 
scope  of  even  such  wide  authority  as  he  had.  F< 
acting  under  the  mandate  of  Makin  and  Sons,  steel  ai 
Sheffield,  he  had  undertaken  to  deal  wiUi  parti 
that  would  be  clearly  outwith  the  anthority  gra 
and  so  he  coidd  not  have  bound  his  principals.  11 
fore,  it  would  be  of  great  importance  in  a  question 
defenders  and  their  customers  whether  Dempster ' 
his  authority  or  not,  it  is  altogether  difiTerent  in  a  q 
the  bank.  The  qu(^on  with  the  bank  was  not  i 
were  engaged  in  carrying  through  transactions  wh 
selling  the  defenders'  goods  :  that  was  not  it,  it  wi 
his  authority,  not  his  authority  to  sell  goods ;  but  k 
to  make  negotiable  documents.  The  making  of  ncgo; 
ments  is  all  the  bank  was  concerned  in,  and  that  i 
department  of  business ;  and  in  conducting  that 
partment  Dempster  was  authorized  to  bind  the  defe 
appears  to  me  therefore  that  the  defence  here  is  quite 
and  that  the  bank  had  nothing  on  earth  to  do  with  w 
money  raised  from  them  was  intended  to  be  applied 
fenders'  business  or  not.  The  only  question  is,  whetl 
ster  did  not  deal  with  the  bank  in  that  department  o 
in  which  he  was  specially  authorized  to  deal  ?  I  an 
opinion  he  did. 

Lord  Deas. — ^I  am  of  the  same  opinion.  Under 
these  writings,  when  the  Bank  saw  the  signature  U 
per  procuration  of  the  defenders,  they  were  entitled  to 
the  document  presented ;  all  that  they  had  to  kol 
Demp8ter*s  signature  in  conjunction  with  the  defends 
a  specimen  of  which  signature  is  appended  to  the  fr 
for  the  special  purpose  of  identification.  I  agree ' 
Lordship  that  Dempster's  signati^re  was  precisely  of 
effect  as  that  of  the  defenders  themselves,  and  there! 
in  the  same  case  as  if  these  bills  had  been  signed  by  a 
the  defenders'  firm.  The  Bank  discounted  these  b 
credit  of  the  drawers,  who  then  became  liable  for  tl 
There  has  been  no  case  of  rashness  on  the  part  of 
made  out  here.  Under  the  terms  of  either  of  these 
was  not  the  duty  of  the  Bank  to  make  inquiries  as 
the  money  raised  under  these  bills  was  to  be  applied 
ness  of  the  defenders  or  not.  When  Dempster  press 
Bank  negotiable  documents  bearing  what  must  be 
the  signature  of  the  defenders,  the  Bank  was  qu 
faith  to  honour  these  documents.  It  was  just  to 
necessity  of  any  inquiries,  beyond  the  genuineness  of 
signature  that  the  mandate  was  granted.  Nothii 
occurred  in  connexion  with  any  of  these  bills  so  ai 
the  suspicion  of  the  Bank,  and  I  hold  that  the  defend 
held  responsible  for  the  loss  sustained. 


Lord  Ardmillak. — I  have  given  to  this  casetl 
consideration  which  its  great  importance  deserves, 
had  an  able  argument  and  an  ample  citation  of  > 
Both  parties  have  been  deceived  and  both  are  inn 
each  is  contending  de  damno  vitando.  The  questioi 
in  regard  to  the  incidence  of  the  loss  caused  by  the 
and  forgery  of  Dempster,  the  agent  of  the  defende 
serious.  Such  cases  must,  I  fear,  be  Tiewed  as  OGca 
sionally,  and  the  decision  in  this  case  may  hare  a 
wide  application. 

I  have  formed  a  dear  opinion  in  accordance  with  thi 
of  the  Sheriffs,  and  I  concur  in  the  exposition  of  Ian 
your  Lordship.  I  shall  not  explain  in  detail  the  groa 
opinion.  The  agency  of  Dempster  was  of  the  widest 
comprehensive  character.  He  was  manager  in  Scoils 
defenders.  He  acted  for  them,  and  represented  then 
bound  themselves  to  ratify  and  con&m  his  aeti. 
wide  power  and  authority,  by  which  the  i 
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ipster  as  acting  for  them  and  binding  them,  is  distinct,  and 
"t  from  the  special  and  jjarticnlar  authority  to  sign  per  procu- 
>ii  bills,  cbeqaes,  ca&h  orders,  and  other  documents  in  con- 
ang  their  business.  We  have  here  two  distinct  and  ample 
m  of  authority-~one  addressed  to  the  Bank,  the  other 
miBCjd  to  Dempster,  and  handed  or  communicated  to  the 
k.  These  letters  could  scarcely  be  more  clear  or  more  com- 
Mnaive.  I  entertain  no  doubt  that  the  Bank,  acting  in  their 
king  business,  with  Dempster  as  the  defenders'  manager — 
onnting  the  bills  and  notes,  and  honouring  the  drafts  of 
ipster  for  the  defenders, — were  in  entire  good  faith,  and  in 
ttnal  and  natural  course  of  their  business.  Holding  these 
ni,  they  did  not  suspect,  and  had  no  reason  to  suspect, 
iptter  ;  and  they  were  not,  in  my  opinion,  under  any  obliga- 
i  to  make  special  innuiry  in  regard  to  persons  whose  names 

•  on  bills  drawn  by  Dempster.  The  Bank  failed  in  no  duty, 
I  neglected  no  precaution  incumbent  on  them.  The  bills 
B  drawn  by  Dempster  for  Makin  and  Sons,  and  the  acceptances 

•  forged  by  him.  They  were  discounted  by  the  Bank, 
mter  has  been  convicted  of  forgery. 

fi  hare  no  case  here  of  implied  authority.  We  have  very 
r  and  ample  authority  expressly  conferred.  On  that  author- 
^?en  by  the  defenders  to  their  manager,  their  ''general 
ntative  and  agent  in  Scotland,"  the  Bank  were  entitled 


hr  as  the  Bank  did  know,  or  could  know,  the  business  in 
oone  of  which  these  bills  were  discounted  was  the  business 
B  defenders.  There  was  nothing  here  to  awaken  even  a 
Dion  on  the  part  of  the  Bank.  The  power  to  deceive  and 
■d.  the  Bank  was  given  to  Dempster  by  the  defenders.  He 
duii  power  and  deceived  and  defrauded  the  Bank.  Some 
iviat  be  a  loser  by  the  deceit.  He  who  armed  the  deceiver 
\  power  of  deceiving  ought  to  suffer  rather  than  he  who 
eived.  Makin  and  Sons  were  cheated  by  Dempster,  but 
:  their  own  accord  trusted  and  authorized  Dempster, 
only  trusted  Dempster  because  Makin  and  Sons 
I  and  accredited  him  to  the  Bank.  No  authority  has 
I  to  shake  the  dear  principle  of  equity  in  resx>ect  of 
kBafaility  for  the  loss  attaches  to  the  defenders,  who  gave  to 
9*ler  the  power  and  authority  under  whioh  he,  acting  for 
iiCanderB,  defrauded  the  Bank. 

IKD  Jebyiswoode  concurred. 

ke  following  interlocutor  was  pronounced  :— 

knd  that  the  defenders  (appellants)  are  steel  and  file  makers 
hiffield,  and  that  they  had  an  agency  in  Glasgow  conducted 
li  late  firm  of  Cathcart  and  Dempster  for  about  a  year 
!•  the  dissolution  of  that  firm  in  or  about  June  1869,  when 

appointed  Samuel  Watson  Dempster,  one  of  its  partners, 
aole  agent  in  Scotland  :  Find  that  the  defenders  addressed 
■  pursuers  (respondents)  a  letter  dated  26th  January  1870, 
which,  was  shortly  afterwards  delivered  to  the  pursuers  by 
pater,  in  which,  inter  alia,  they  said,  *  Samuel  Watson 
pster,  our  manager  in  Scotland,  has  authority  to  sign,  per 
nntion  of  our  finn,  aU  bills,  cheques,  cash  orders  and  other 
Dents  necessary  to  the  conducting  of  our  business,  and  all 
isn  so  subscribed  will  be  equally  binding  as  if  signed  by 
iMimber  of  our  firm ' :  Find  that,  about  the  said  date,  the 
len,  at  Dempster's  request,  after  causing  inquiries  to  be 

in  SheflSeld  as  to  the  defenders'  credit,  opened  with  the 
den  a  discount  account  and  an  account  current  at  their 
ft  in  Canning  Street,  Calton,  Glasgow  :  Find  it  not  proved 
Una  was  done  without  the  defenders'  knowledge  or  author- 
■ISnd  that  the  pursuers,  wishing  to  obtain  from  the  de- 
ll a  more  formal  authority  to  Dempster,  prepared  through 
Jaw-agents  a  procuration  or  power  of  attorney  on  stamped 
%  and  which,  having  been  handed  by  the  pursuers  to 
pHer  for  the  defenders'  signature,  was  on  5th  May  1870 
i  hj  the  defenders  before  witnesses,  and  was  shortly  after- 
iTCtomed  by  Dempster  to  the  pursuers,  and  duly  completed 
»  teafcing-dause ;  in  which  procuration  the  defenders  say, 
ngia  'We  hereby  authorize  you  ' — (quoted  supra) :  Find 
batween  the  mid  month  of  January  and  June  1870 
ka^  Bampater  operated  upon  the  said  accounts,  and  dis- 
id  n  number  of  billa  in  the  pursuers'  said  branch,  which 
nta  thi  pvMMn  aUowed  on  the  credit  of  the  defendera, 


and  relying  on  the  said  letter  and  procuration !  Find  that,  inter 
alia,  Dempster  so  discounted  the  following  bills,  purporting  to 
be  drawn  by  the  defenders  upon,  and  to  be  accepted  by  the 
parties  following,  viz. :— (1.)  for  £96,  14s.  7d.  by  Brigham  and 
Bickerton,  machine  makers,  Berwick,  dated  28th  March  1870» 
payable  four  months  after  date  ;  (2.)  for  £100,  by  Howie  and 
Young,  engineers,  Kirkcaldy,  dated  19th  April  1870,  payable 
four  months  after  date ;  (3.)  for  £41,  by  Nevin  and  Rintoul, 
coachbuilders,  Greenock,  dated  27th  April  1870,  payable  three 
months  after  date ;  (4.)  for  £44, 10s.  9d.,  by  Robert  Russell  and 
Sons,  engineers,  Carluke,  dated  2d  May  1870,  payable  four 
months  after  date;  (5.)  for  £276,  10s.  9d.,  by  Caird  and  Com- 
pany, shipbuilders,  Greenock,  dated  16th  May  1870,  and  payable 
four  months  after  date ;  (6.)  for  £39,  5s.  6d.,  by  James  Hatley 
and  Company,  contractors,  Carstairs,  dated  23d  May  1870,  pay- 
able three  months  after  date ;  (7.)  for  £138,  14s.  9d.,  by  Laing 
and  Melvin,  coach-builders,  Aberdeen,  dated  1st  June  1870, 
and  payable  four  months  after  date :  Find  that  Dempster  signed 
the  said  seven  bills  as  drawer  and  endoser  *  p.  p. '  (that  is,  per 
procuration)  of  William  Makin  and  Sons,  except  the  one  secondly 
above  described,  which  was  signed  *  for  Wm.  Makin  and  Sons, 
D.   MTherson,'  as  drawer ;  and  was  indorsed  by  Dempster  as 
above  :  Find  that  the  signatures,  purporting  t6  be  those  of  the 
accepters  of  all  the  said  seven  bills,  are  forged,  and  that  the 
defenders  did  not  at  the  dates  thereof  have  any  claim  against 
any  of  these  parties  :   Find  that  the  pursuers  paid  te  Dempster 
the  proceeds  of  aU  the  said  bills  (deducting  bank  charges)  and 
that  the  whole  or  part  of  the  proceeds  of  the  first  six  were  paid 
into  the  said  current  account,  and  mixed  up  with  the  defenders* 
other  monies  therein  :    Find  that  the  proceeds  of  the  seventh 
bill  (deducting  charges)  having  been  £137>  2s.  2d.,  Dempster 
drew  a  cheque  at  the  pursuers'  said  bank,  and  purchased  there- 
with, and  with  £20  drawn  from  the  current  account,  a  draft  on 
Messrs.  Glyn  and  Co.,  bankers,  London,  for  £150  sterling  in 
favour  of  the  defenders,  the  balance  ^£6,  19s.  Id.)  after  deduc- 
tion of  bank  charges,  having  b^en  paid  te  him  in  cash :    Find 
that  the  said  draft  for  £150  ws^  not  transmitted  te  the  defen- 
ders, and  they  did  not  receive  ai^  part  of  the  proceeds  thereof : 
Find  that,  of  the  parties  appearing  as  acceptors  of  the  said  bills, 
Messrs.  Howie  and  Young,  Nevin  and  Rinteul,  Laing  and  Melvin, 
Brigham  and  Bickerton,  and  Caird  and  Company  were  existing 
firms,  and  the  three  first-mentioned  had  had  business  dealings 
with  the  defenders,  but  Messrs.  Robert  Russell  and  Sons  and 
Messrs.  James  Hatley  and  Company  were  non-existent  and  ficti- 
tious :  Find  that  all  of  the  said  pretended  acceptors  appeared  to 
be  in  lines  of  business  in  which  dealings  with  the  defenders  might 
have  teken  place;  that  Dempster,  when  applying  for  discounte  of 
said  bills,  gave  explanations  which  satisfied  the  pursuers'  oflScera 
that  they  were  genuine  and  bona  Jide  bills  duly  accepted  by 
parties  indebted  te  the  defenders  in  the  ordinary  way  of  their 
business,  and  that  the  pursuers  discounted  all  the  said  bills, 
relying  on  Dempster's  explanations  and  on  the  apparent  genu- 
ineness of  the  documents  :  Find  it  not  proved  that  the  pursuers 
failed  to  exercise  due  caution  in  discounting  any  of  the  said 
bills,  or  that  the  signatures  thereto  were  manifest  forgeries, 
or  presented  a  suspicious  appearance  which  should  have  put 
the  pursuers  on  their  guard  :   Therefore  refuse  the  appeal,  and 
decern :    Find  the   appellants   liable  in  expenses ;    allow  an 
account,"  etc 

Act,  Watson,  Balfour ;  J.  and  R.  D.  Ross,  W.S.  Agents.— AU, 
Solicitor-General  (Clark),  Q.C.,  Marshall ;  J.  and  F.  Anderson, 
W.S.  Agent8,-^U.  Clerk, 

An  interlocutor  to  the  same  effect  was,  of  the  same 
date,  pronounced  in  an  appeal  at  the  instance  of  the  same 
parties  against  two  interlocutors  of  Sheriff-substitute 
Gillespie  Dickson  and  Sheriff  Glassford  Bell  in  an  action 
at  the  instance  of  the  Clydesdale  Banking  Company,  which 
concluded  for  payment  of  £459, 18s.  Id.,  being  the  amount 
of  three  bills  forged  by  Dempster,  and  indorsed  per  pro- 
curation of  William  Makin  and  Sons,  and  discounted  with 
that  company. 

Act.  Watson,  Balfour;  J.  and  R.  D.  Ross,  W.S.  Agenta.-^ 
AIL  Solicitor-General  (Clark)^  Q.C.,  Roadman  ;  Ronald,  Ritehie, 
and  Ellis,  W.S.  Agents.^U.  Clerk. 
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March  11,  1873. 

SECOND  WVISION*. 


James  Alexander  Molleson,  C.A.  (Mackay's  Trustee), 

Claimant^  v.  Thomas   Cuallis  and  Others,  Trustees 

for  the  Oencral  Life  and  Fire   Assunince  Company, 

Claimants^  in  MP.  Scott  r.  Sceales  and  Others. 

ObU'jation — Bond  and  AMtgmjUion  in  Security^  Discharge  of — 
Bankrupt — Fraud—  Competition —  Trustee — Preferable  Credi- 
tor— An  undischarged  bankrupt,  before  his  sequestration, 
bod  borrowed  from  a  Scotch  assurance  company  a  sum 
of  £500,  giving  in  security  therefor,  in  conjunction  with  his 
wife,  a  bond  and  assignation  in  security  conveying  a  sum  of 
£500  to  which  his  wife  had  been  found  entitled  in  a  multiple- 
poinding,  and  over  which  his  jus  mariti  extended,  together 
with  the  liferent  of  a  sum  of  £3000  to  which  she  was  also  found 
entitled,  but  from  which  his^'iM  mariti  was  excluded  ;  there- 
after, and  subsequently  to  his  sequestration,  concealing  the 
fact  of  his  bankruptcy,  ho  obtained  a  second  loan  of  £700  from 
an  English  assurance  company,  who  themselves  paid  the  debt 
of  £500  due  to  the  Scotch  company,  and  took  from  them  a 
discharge  but  no  assignation  to  their  debt  and  security,  and 
paid  over  the  remaining  £200  to  the  bankrupt,  taking  from 
him  and  his  wife  a  new  bond  and  assignation  in  security  for 
the  full  sum  of  £700  in  similar  terms  and  to  the  same  effect 
as  the  old  one.  Heldf  in  a  competition  between  the  trustee 
on  the  bankrupt's  estate  and  the  English  assurance  company 
for  the  £500  to  which  the  bankrupt's  wife  had  been  ranked 
and  preferred  in  the  multiplepoinding,  that  on  grounds  of 
equity  the  trustee  for  creditors  could  not  be  allowed  to  take 
advantage  of  a  discharge  obtained  by  the  bankrupt  by  means 
of  his  own  fraud,  in  concealing  the  circumstance  of  his  bank* 
ruptcy  from  the  English  company. 

BxB  ante,  vol.  xxxvii.  p.  502. 

The  circumstances  in  which  these  claims  came  before 
the  Court  are  thus  explained  by  the  Lord  Ordinary  (Shand) 
in  the  note  to  his  interlocutor  of  27th  January  1873 : — 

"  By  interlocutor  of  20th  July  1865,  in  this  case  {vide  ante^ 
voL  xxxvii.  p.  593),  the  Court  ranked  and  preferred  the  claimant. 
Miss  Euphcmia  Ritchie,  to  the  sum  of  £500,  with  interest  from 
Martinmas  1800.  In  July  1867,  Miss  Ritchie  married  Mr.  J«hn 
Mackay,  now  residing  at  Inverleith  Row. 

"  Mr.  and  Mrs.  Mackay,  in  April  1868,  borrowed  a  sum  of 
£500  from  the  City  of  Glasgow  Life  Assurance  Company,  and 
on  the  27th  of  that  month  granted  a  bond  and  assignation  in 
security,  being  No.  212  of  process,  by  which,  after  acknowledge 
ing  receipt  of  the  amount  of  the  loan,  and  binding  themselves 
for  repayment,  in  the  terms  in  which  such  obligations  are 
usually  granted  by  married  persons,  they  assigned  in  security 
of  repayment  the  beneficial  right  and  interest  of  every  descrip- 
tion of  Mrs.  Mackay,  and  of  her  husband,  through  her,  in  the 
trust-estate  and  effects  of  the  late  Andrew  Sceales,  being  a  life* 
rent  right  in  a  sum  of  £3000,  which  she  then  held,  and  now 
holds,  exclusive  of  the  jus  mariti  of  her  husband,  and  her  right 
to  the  said  sum  of  £500,  over  which  her  husband's  ^'u«  mariti 
extended. 

**  In  November  1869  the  estates  of  Mr.  Mackay  were  seques- 
trated under  the  bankrupt  statutes,  and  the  claimant,  Mr. 
MoUeson,  C.A.,  was  elected  and  confirmed  trustee  in  the 
sequestration. 

**  The  security  in  favour  of  the  City  of  Glasgow  Assurance 
Company  continued  to  subsist  until  23d  June  1871.  On  that 
date  a  sum  of  £700  was  advanced  by  the  claimants,  the  General 
Life  and  Fire  Assurance  Company,  £500  of  which  was  applied 
in  paying  off  the  loan  by  the  City  of  Glasgow  Company,  and  the 
balance  paid  to  Mr.  and  Mrs.  Mackay.  In  place  of  taking  an 
assignation  to  the  subsisting  security,  the  claimants,  the  General 
Assurance  Company,  obtained  a  discharge  of  the  security  by  the 
City  of  Glasgow  Company,  and  a  new  bond  and  assignation  in 
security  by  Mr.  and  Mrs.  Mackay,  in  their  own  favour,  for  the 
full  sum  of  £700,  and  by  this  deed  in  security  of  the  personal 
obligations  by  the  granters  for  repayment  of  the  money,  ther@ 
was  assigned  to  the  lenders,  inter  o/io,  the  same  beneficial  right 
and  interest  of  Mrs.  Mackay,  and  her  husband  through  her,  in 
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the  trust-estate  and  effects  of  Mr.  Soealaa,  in  thesMHstemiM 
these  rights  had  been  assigned  to  the  City  of  Glasgow  Cm^aj, 

"  In  this  state  of  the  facto,  Mr.  Molleson,  the  trustee osMt 
Mackay's  estate,  has  come  forward,  and  by  minute  sod  dm, 
lodged  on  18th  October  last,  he  aaka  decree  in  bis  fafoar  iorik 
sum  of  £500  above  mentioned,  with  the  interest  whicfc  k 
accrued  on  it.      The  ai^gument  for  the  trustee  in  snppoxt  d  ik 
claim  is  shortly  this,  that  at  the  date  of  the  seqnestratifl^  Ik 
Mackay's  right  through  his  wife  to  the  aum  of  £500  btoii 
vested  in  the  trustee  in  his  sequestration  for  behoof  flfii 
creditors,  subject  only  to  the  burden  of  the  asBigaa^aii» 
curity  which  had  been  granted  to  the  City  of  Glasgow  Onfaf^ 
and  that  although  this  security  subsiated  to  the  exdusinifif 
benefit  or  advantage  to  the  czeditors  down  to  23d  Jmelfl^ 
yet,  on  that  date,  by  the  discharge  of  the  secority  pwte'tf 
that  company,  the  only  burden  which  affected  the  li^  in* 
tinguished,  while  an  absolute  right  to  the  money  nmadk 
the  trustee.    It  is  maintained  &it  the  new  assignitioBaa^ 
curity  then  granted  in   favoor  of   the  other  daiisal^A^ 
General  Assurance  Company,  is  ineffectoal,  because  3Cr.  1U|^ 
having  been  divested  of  hia  estates,  had  no  power  ' 
grant  a  valid  assignation  to  the  sum  of  £500. 

<'The  other  claimants,  the  General  Assunmee 
maintain  that,  by  the  transaction  entered  into  by 
explained,  and  the  relative  deeds,  they  have  aoqnind 
the  money,  and  that  the  trustee  in  the  sequestratioi 
effectually  found  upon  that  transaction  as  baring  ( 
bankrupt's  estate  for  division  among  hia  czediton.' 

The  Lord  Ordinary,  on  the  above  date, 
this  interlocutor : — 

<*  Repels  the  claim  of  the  said  James  Alexander 
ranks  and  prefers  the  said  Thomas  ChaUis  and  cAhm, 
of  the  said  General  Fire^d  life  Assurance  Compsiij,ai 
sen  ting  the  said  Euphemia  Ritchie,  now  Mackay,  td 
Mackay,  her  husband,  for  his  interest,  to  the  said  naij 
and  interest  thereon,  to  which  the  said  Euphemia  Ritai 
Mackay,  was  ranked  and  preferred  by  the  preeediil 
locutor  of  20th  July  1865. 

"  Note, — (after  narrating  the  circumstances  u 
Lord  Ordinary  is  of  opinion  that  the  Aasuraaoe  ( 
right  in  their  contention.     It  may  be  assumed 
Mackay,  from  funds  to  which  he  had  acquired  rigfaft^ 
sion  or  otherwise,  or  even  which  he  had  bonoved 
coming  under  an  obligation  to  give  the  lender  the 
subsisting  security  in  fovour  of  the  City  of  Glasgow 
had  paid  off  the  loan  to  that  company  and  taken  a  di 
it,  and  had  some  days  thereafter  borrowed  the  amoont 
obtained  from  the  General  Assurance  Company,  any  « 
of  the  fund  now  in  dispute  would  have  been  wortUsHi 
the  absolute  right  to  the  fund  discharged  of  the  i 
had  subsisted  over  it  would  in  the  interval  have 
trustee  in  the  sequestration.     But  the  case  which 
and  in  fact  raised  the  present  question,  is,  in  the 
Lord  Ordinary,  essentially  different  from  this.     The 
the  new  loan  took  place  simultaneously  with  the 
with  the  former  lenders.    The  claimants,  the  General 
Company,  in  their  negotiations  with   Mr.  and  Bin. 
agreed  to  lend  the.  sum  of  £700,  only  on    condittoa  1W 
money  advanced  by  them  should,  to  the  extent 
applied  in  payment  of  the  debt  to  the  City  of  Glasgov 
with  a  view  to  their  own  security,  and  that  they  shoeU 
benefit  of  the  securities  which  that  company  held.    U 
this  agreement,  it  is  not  disputed  that,  on  paying  fte 
to  the  City  of  Glasgow  Company,  they  were  entitk 
benefit  of  the  securities  which  that  company  held.    If  tkif ' 
thought  fit,  they  might  have  taken  an  assignatioii  to 
curities,  in  which  ease  the  trustee  could  have  had  do 
claim ;  but  it  is  said  that  by  the  form  in  which  they 
through  the  transaction,  taking  a  discharge  of  the  old  i 
the  trustee's  right  has  emerged.      The  Lord  OrdiiiHy 
adopt  the  view  that  the  form  of  the  transtotioB,  nAi 
its  substance,  is  to  determine  the  rights  of  the  psitieii' 
that,  because  the  new  lender,  through  ignonnee  or^ 
care,  completed  the  transaction  in  the  particohr  vi7* 
he  did,  when  an  assignation  would  hare  aeeuied  lam,  ik\ 
tee,  who  had  no  perwrnal  oono«ni  with  the 
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he  large  benefit  claimed,  to  the  detriment  of  the  creditors 
oing  iSie  money.  The  case  is  not  like  that  of  a  creditor 
Las,  per  inetariam,  failed  to  complete  a  security  by  registra- 
r  otherwise  before  bankruptcy.  In  such  a  case  the  tms- 
unds  merely  on  the  omission  of  the  creditor  to  do  ah  act 
sary  to  complete  his  own  right,  while  here  the  trustee 
ar  claims  the  entire  benefit  of  a  payment  made  by  the 
x>r  with  his  own  funds.  Accordingly,  even  in  the  form  in 
L  the  transaction  was  carried  through,  the  Lord  Ordinary 
opinion  that  the  trustee's  claim  is  excluded.  It  is  not  said 
in  the  transaction  the  bankrupt,  Mr.  Mackay,  intervened 
7  way.  On  the  contrary,  the  daimants,  the  General  As- 
loe  Company,  with  their  own  funds,  paid  the  City  of  Glas- 
[Company  directly,  and  took  the  discharge  from  them,  with 
\k  they  have  never  parted,  but  which  they  obtained  as  their 
or  voucher  for  the  payment,  and  still  hold.  Having  made 
payment,  the  balance  of  the  loan  only  was  handed  over  to 
wrrowers,  Mr.  and  Mrs.  Mackay.  This  state  of  the  facts 
i  disputed,  but  if  any  question  on  the  subject  had  arisen, 
raid  have  been  competent  to  ascertain  the  actual  circum- 
M  by  proof  protU  de  jure.  See  Fairbaim,  6  Macpherson, 
Can  the  trustee,  in  the  circumstances  now  stated,  plead 
16  discharge  as  conferring  a  benefit  on  him  ?  The  Lord 
lary  is  of  opinion  that  he  cannot.  The  new  transaction 
onditional  on  the  creditor  getting  the  benefit  of  the  old 
tty.  The  discharge  was  not  delivered  to  the  bankrupt, 
If  several  days  had  elapsed  after  the  date  of  the  discharge, 
efore  the  completion  of  the  transaction,  Mr.  Mackay  could 
n  the  meantime,  have  insisted  on  delivery  of  the  discharge. 
Leu  the  benefit  of  it  to  the  effect  of  obtaining  payment  of 
loney  from  Mr.  Sceales's  trust.  He  was  equally  precluded 
'feaking  such  benefit  when  the  transaction  was  completed, 
lie  Lord  Ordinary  is  of  opinion  that,  in  the  circumstances, 
rvatee  is  in  no  better  a  position." 

aduiy's  trustee  reclaimed,  and  argued — 

loss  has  occurred  through  a  person's  own  fault,  he 
no  benefit  from  equitable  considerations ;  bank- 
y  was  a  public  fact  which  everybody  was  bound  to 
";  and  the  Assurance  Company,  acting  in  ignorance  of 
lay's  bankruptcy,  must  bear  the  consequences  of  their 
Eault.  If  equity  was  to  be  pleaded,  there  was  more  on  the 
>f  the  trustee  for  creditors  than  on  that  of  the  Assurance 
may ;  they  did  not  give  up  the  transaction  ;  they  claimed 
Te  all  the  advantages,  and  be  protected  against  the  loss. 
liey  were  otherwise  secured  over  Mrs.  Mackay's  funds  and 
policy  with  their  own  office,  and  could  suffer  no  loss  by 
g  up  the  security  over  the  £500,  while  there  would  be  a 
gain  to  the  creditors. 

rgoed  for  the  Assurance  Company — 

B  sequestrated  estate  could  not  be  enlarged  by  the  fraud 
le  bankrupt ;  and  the  new  debt  and  obUgation  must  be 
as  just  a  suTTOgatum  for  the  old — Gordon,  1731,  M.  11534; 
i^  1751,  M.  15394  ;  Stair  i.  8.  6,  and  7  ;  Stainton's  Trus- 
V.  Topham,  January  10,  1868,  ante,  voL  xl.  p.  128 ;  Eliot 
eghom,  27th  August  1839,  Bob.  and  Maclean,  p.  1033. 

t  advising — 

iBD  Justicx-Clerk. — In  this  case  the  Lord  Ordinary  has 
1  the  Greneral  Fire  and  Life  Assurance  Company  entitled  to 
(am  of  £500  which  Mr.  Mackay,  as  in  right  of  his  wife, 
res  under  this  process  notwithstanding  that  the  bond  and 
nation  in  security  granted  by  them  before  Mr.  Mackay*s 
mptcy  was  legally  discharged.  The  position  of  matters 
Msoliar.  That  Mr.  Mackay,  the  bankrupt,  was  entitled  jure 
U  to  the  £500  which  comes  to  his  wife  under  the  will  of 
late  Mr.  and  Mrs.  Sceales  is  not  disputed.  That  sum  was 
yet  payable,  but  was  still  in  expectancy.  Mrs.  Mackay 
also  entitled  to  a  liferent  of  a  sum  of  £3000,  secluding 
linsband's  jua  mariti,  of  which  £1000  was  burdened  by 
her  liferent.  Wishing  to  raise  money  the  hiuband  and 
agreed  to  borrow  from  the  City  of  Glasgow  Life  Assurance 
gpany  a  sum  of  £500,  and  they  assigned  in  security  their 
illoial  rights  under  Mr.  and  Mrs.  Soeales's  trust-disposition 
Mfttlenieoi.  At  that  time  Mr.  Mackay  was  solvent.  He 
■M  iMokrapt  in  1869,  and  iubsequent  to  that  it  ooconred  to 


him  that  he  oould  get  a  further  advance  of  money  on  the 
securities  already  assigned.     He    acordingly    applied    to    an 
English  office,  the  General  Fire  and  Life  Assurance  Company, 
but  did  not  disclose  the  fact  of  his  bankruptcy.     The  mode  in 
which  the  transaction  was  carried  out  was  this :     The  General 
Fire  and  Life  office  paid  direcbly  to  the  City  of  Glasgow  office 
the  sum  of  £500,  and  the  bond   and  assigation  in  security 
originally  granted  to  the  latter  by  Mr.  and  Mrs.  Mackay  was 
simpUdter  discharged.    The  General  Fire  and  Life  Assurance 
Company  further  made  an  additional  advance  of  £200  to  the 
husband  and  wife,  and  took  from  them  a  bond  and  assignation 
for  £700  in  the  same  terms  as  the  previous  one  for  £500   to 
the   other  office.     Now  the  £500  to  which  the  husband  was 
entitled  under  the  Sceales's  settlement  has  become  payable  in  this 
process  of  multiplepoinding,  and  the  trustee  in  bankruptcy  of 
Mr.  Mackay  claims  it  on  the  ground  that  the  original  bond  and 
assignation  has  been  discharged,  and  that  Mr.  Mackay  had  no 
power  again  to  assign  it,  he,  the  trustee,  immediately  acquiring 
right  to  it  on  the  discharge.     The  Lord  Ordinary  has  found 
that  the  trustee  is  not  entitled  to  it,  on  the  ground  that  the 
new  loan  took  place  simultaneously  with  the  settlement  with 
the  former  lenders,  and  that  the  new  transaction  was  conditional 
on  the  creditor  getting  the  benefit  of  the  old  security.     Now, 
without  saying  whether  I  am   disposed  to  agree  with  that 
ground  of  judgment  or  not,  I  am  clearly  of  opinion  that  the 
trustee  cannot  take  advantage  of  the  discharge  obtained  by  the 
bankrupt  by  means  of  his  own  fraud,  for  it  is  quite  clear  that 
the  English  office,  if  it  had  known  the  true  state  of  Mackay's 
affairs,  would  never  have  entered  into  this  transaction.     It  is 
equally  clear  that  the  bankrupt  could  not  maintain  that  his 
estate  was  to  be  increased  to  his  creditors,  by  liberating  his 
own  funds  in  this  manner  from  the  joint  debt,  and  throwing  the 
whole  on  his  wife's  funds.     This  application  of  the  General  Fire 
and  Life  Assurance  Company  is  one  directed  to  the  equitable 
jurisdiction  of  this  Court,  and  entitles  us  to  look  at  this  matter 
from  all  sides.     Now  that  being  the  case,  it  has  appeared  to  us 
that  there  are  more  points  to  be  considered  than  the  one  which 
occupied  the  attention  of  the  Lord  Ordinary.     A  most  important 
one   is,  what   are  the   claims    which  can  with    propriety  be 
sustained  at  the  instance   of    the   English   Company   against 
this   sum   of  £500?      The    security    they    hold    is    one  for 
more  than  £500,   and  so  far  as  it  is    for  a  new  debt  and 
in  excess  of  the  original  £500,  the  trustee  has  no  need  to 
consider  it.     The   bankrupt  could    not    bind    himself    in   a 
new  debt  so  as  to  interfere  with  the  rights  of  his  creditors  and 
of  the  trustee  as  representing  them.  If  the  company  secure  £500, 
the  whole  original  debt  will  be  thereby  extinguished.     But  then 
the  question  arises,  how  much  is  to  be  paid  by  the  husband's 
estate,  and  how  much  by  the  wife's.     The  security  granted  from 
first  to  last  was  a  catholic  security  over  the  beneficial  interest  of 
both  husband  and  wife  under  this  settlement.     If,  then,  the 
English  company  are  to  retain  the  security  over  the  wife's 
separate  estate  to  meet  the  balance  due  to  them,  they  may  be 
bound  to  allocate  the  whole  debt  over  the  two  estates,  in  some 
rateable  proportion.    For  if  these  two  estates  are  co-obligants,  it 
would  be  manifestly  unjust  to  throw  the  burden  of  payment  on 
the  husband's  to  the  full  extent  that  it  will  carry.     On  the  other 
hand,  the  husband's  estate  may  be  the  principal  debtor,  the  wife's 
only  cautioner.     How  then  matters  are  to  be  decided  is  yet  to 
be  cleared  up.     We  are  entitled  and  bound,  before  finally  dis- 
posing of  the  case,  to  see  that  the  rights  of  all  parties  are  fully 
protected.    We  require  therefore  further  argument  on  this  branch 
of  the   case,   and   think  that  the  wife  has  a  very  material 
interest  to  be  heard.  Whether  or  not  she  should  be  represented 
at  the  bar,  we  leave  in  the  meantime  for  the  parties  to  consider. 

Lord  Cowan. — The  fund  in  competition  in  this  multiple- 
poinding is  a  sum  of  £500,  with  interest  at  4  per  cent,  from 
Martinmas  1860,  amounting  now  to  upwards  of  £740. 

The  competitors  are — 1st,  the  trustee  on  the  sequestrated 
estate  of  John  Mackay,  to  whom  the  legacy  jure  mariti  belonged, 
as  in  right  of  his  wife,  his  sequestration  having  occurred  in 
Noveml^r  1869  ;  and  2d,  the  trustees  of  the  General  Assurance 
Co.,  who  claim  tiie  fund  as  assigned  to  them  by  Mr.  Mackay  in 
June  1871  in  security  of  a  loan  of  £700  then  made  to  these 
parties  by  the  said  Company.  At  the  date  of  this  loan  there 
•absisted  an  assignation  to  the  said  fond  in  favoor  of  the  Ci^ 
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of  GlAfgow  Aflsurance  C-a,  in  seciirity  to  them  of  the  sum  of 
£500,  borrowed  by  Mr.  Mackay  in  April  1868  before  his 
sequestration.  At  the  date  of  the  transaction  with  the  second 
company  Mackay  was  an  undischarged  bankrupt,  a  fact  which  he 
did  not  make  known  to  them  when  he  effected  the  loan  for  £700 ; 
and,  accordingly,  while  they  stipulated  for  and  obtained  a  dis- 
charge for  the  loan  of  £500,  in  security  of  which  the  City  of 
Glasgow  Co.  held  an  assignation  to  the  fund  m  medio,  they 
took  a  new  assignation  from  Mackay  to  this  fund  in  security  of 
their  then  loan  for  £700.  As,  however,  th^  fund,  subject  to 
the  burden  of  the  security  held  by  the  City  of  Glasgow  Co.,  had 
passed  to  the  trustee  on  Mackay *s  sequestration  in  1869,  the 
bankrupt  had  no  right  or  power  to  deal  with  the  fund  in  1871 ;  and 
hence,  on  the  documents  founded  on  by  the  General  Assurance 
Co.  as  they  stand,  they  have  no  legal  claim  to  the  fund  in  com- 
petition with  the  trustee,  to  whom  the  fund  had  passed,  subject 
to  the  security  held  by  the  City  of  Glasgow  Ca  The  security 
having  been  discharged  in  1871,  the  ri^t  of  the  creditors  to 
the  fund  had  become  absolute  by  the  extinction  of  the  only 
security  by  which  it  was  burdened  at  the  date  of  the  seques- 
tration. It  is  therefore  on  grounds  of  equity  alone  that  the 
General  Assurance  Co.  can  maintain  their  claim  to  the  fund, 
and  their  cantention  is,  that  having  entered  into  the  transaction 
and  carried  it  through  in  ignorance  of  the  sequestration,  and  of 
Mackay  being  an  undischarged  bankrupt^  and  through  the  con- 
cealment of  that  fact  by  him,  they  are  entitled  to  be  dealt  with 
in  this  competition  on  the  same  footing  as  if,  instead  of  taking 
a  deed  of  discharge  from  the  City  of  Glasgow  Co.,  they  had 
obtained  an  assignation  to  the  debt  of  £500  and  the  securities 
for  repayment  thereof  held  by  that  Company. 

I  am  of  opinion  that,  on  principles  of  equity,  the  General 
Assurance  Co.  are  entitled  to  have  the  redress  which  they  claim, 
subject  to  the  condition  after  explained.  Had  the  Company 
been  aware  of  the  position  in  which  Mackay  stood  at  the  time, 
they  never  would  have  allowed  the  transaction  with  him  to 
have  assumed  the  form  which  it  did,  the  effect  of  which  was  to 
make  the  security  on  which  they  calculated  in  lending  the  £700 
useless  and  effete  so  far  as  the  fund  in  medio  was  concerned,  and 
to  leave  the  fund,  unburdened  by  the  money  which  they  ad- 
vanced to  pay  the  loan  to  the  City  of  Glasgow  Co.,  to  be  claimed 
by  the  creditors.  The  concealment  or  fraud  practised  on  the 
General  Assurance  Co.  by  the  bankrupt  alone  led  to  the  form 
which  the  transaction  in  1871  assumed,  under  which — instead 
of  an  assignation  from  the  City  of  Glasgow  Co.  of  their  security 
when  the  loan  of  £500  was  paid — a  deed  of  discharge  was  taken 
from  them,  by  which  means  alone  the  inequitable  position  in 
which  the  parties  are  relatively  placed  has  been  effected. 
Equity  forbids  that  such  a  result  should  be  allowed  to  stand. 
The  trustee  and  creditors  cannot  be  allowed  to  be  benefited  by 
the  fraudulent  conduct  of  the  bankrupt.  In  so  far  as  the 
General  Assurance  Co.  have  suffered  loss,  and  the  creditors  of 
of  the  sequestrated  estate  got  benefit  by  the  transaction  as  it 
stands,  the  Court  are  entitled  and  bound  to  give  restoration  or 
redress. 

While  I  am  of  the  opinion  now  expressed,  I  am  not  satisfied 
that  the  Lord  Ordinary  has  fully  appreciated  and  properly 
applied  the  equitable  principle  now  explained.  He  has  decerned 
for  payment  of  the  fund  to  the  General  Assurance  Co.  in 
absolute  and  unconditional  terms,  without  adverting  to  the 
fact  that  the  General  Assurance  Co.,  and  also  the  City  of 
Glasgow  Co.,  held  other  securities  for  payment  of  their  respec- 
tive loans,  in  addition  to  the  assignation  of  the  fund  in  medio — 
1st,  an  assignation  by  Mrs.  Mackay  of  her  liferent  interest  in  the 
sum  of  £3000,  subject  to  the  deduction  therein  stated,  to  which 
she  was  entitled  under  the  settlement  of  Mr.  Sceales,  free  of 
her  husband*s  jus  mariti  or  right  of  administration ;  and  2d, 
policy  of  insurance  effected  on  Mrs.  Mackay's  life,  the  premiums 
on  which,  if  not  paid  by  her,  the  Company  were  entitled  to  pay 
to  themselves,  charging  the  same  in  accounting  with  Mrs.  Mackay 
for  their  intromissions  with  her  liferent  interest  in  said  sum. 
There  were  thus  two  securities  besides  the  policy  of  insurance  held 
by  the  Assurance  Company  for  their  respective  loans ;  and  the 
question  is,  how,  on  equitable  principle,  the  respective  rights  of 
the  two  competitors  should  be  adjusted  ?  On  tiie  one  hand,  it 
does  not  seem  consistent  with  sound  principle  that  the 
Assurance  Co.  should  be  at  once  preferred,  as  the  interlocutor  pre- 
fers them,  to  the  whole  fund  itt  inedio,  to  the  entire  defeat  of  the 


claim  advanced  by  the  trustee  under  the  aeqiurtra 
on  the  other  ha!id,  the  creditors  cannot  be  preferred 
which  has  been  liberated  through  inadvertence,  t 
which  admits  of  being  redressed,  free  of  the  securit]| 
the  fund  was  burdened  at  the  date  of  the  seqnestnt 
must  be  an  equalization  effected  of  the  burden  i 
each  of  the  two  securities  held  by  the  Compcmy.  Al 
a  matter  requiring  consideration,  and  to  whidi  the  ] 
the  parties  was  not  addressed,  and  probably  this 
case  may  require  further  discussion. 

Lord  Bknholme  concurred. 

Lord  Neaves.— I  concur  in  the  result  which  is  pro] 
adopt  so  far  the  view  to  which  the  Lord  Ordinar 
effect.  The  Glasgow  Company  held  a  security  whi 
ferable  to  the  right  of  the  trustee.  The  London  C 
vanced  money  which  went  to  pay  that  debt.  No  c 
charge  of  that  debt  passed  between  the  Glasgow  Co 
Mackay,  and  had  the  apparent  effect  of  extingi 
claim  against  hiuL  It  is  alleged  that  the  effect  of  th 
is  to  enable  the  trustee  to  come  forward  and  say  tbi 
radical  owner  of  the  money,  which  is  now  disbuidei 
only  burden  with  which  it  was  affected,  and  that  on 
it  is  his  property.  That  is  not  a  very  equitable  vie 
volves  the  idea  that  the  London  Company  made  a  di 
that  sum  of  £500  to  the  creditors.  On  the  other  hand,  t 
company  was  not  content  to  take  over  the  origins] 
took  a  new  assignation  for  a  larger  sum  in  a  way  wi 
very  like  a  novation  of  the  whole  affair.  That  is  the 
wbich  I  feel  some  difBculty;  but  it  does  not  preveoi 
quiescing  in  the  view  of  your  Lordship.  The  Lord  On 
wrong,  however,  on  one  point,  for  what  the  London  ( 
holds  is  a  security,  and  it  is  not  entitled  to  immediate  ] 
of  the  sum  over  which  the  security  extends.  Farther, 
be  remembered  that  this  is  a  catholic  security  partly 
£500  which  belonged  to  the  husband  aLd  partly  over  ti 
liferent  interest  in  the  £3000;  and  the  question  coo 
whether,  as  r^ards  the  debt  of  £500,  it  is  to  be  paid  oi 
husband's  estate,  and  the  wife's  separate  estate  is  to  be) 
altogether.  Before  determining  t^  question,  the  wife 
hea^  for  her  interest.  She  already  appears,  for  this  d 
occurs  in  a  multiplepoinding  to  which  she  was  called ; 
that  requires  to  be  done  is  to  give  her  notice  that  bei 
claim  in  the  action  is  said  to  be  affected  in  this  way. 

The  case  was  thereafter  settled,  the  trustee 
sequestrated  estate  and  the  General  Life  and  Fir 
ance  Company  agreeing  to  a  division  of  the  £5C 
due  to  Mrs.  Mackay  in  this  process  of  mnltiplep 
and  a  concerted  interlocutoic  was  pronounced  in  U 
joint  minute. 

Act,  Solicitor-General  (Clark  Q.C.),  Trayner ;  James 
Irons,  S.S.C.  Agent, — AU,  Watson,  Strachan;  James 
S.S.C.  Agent.— B.  Clerk. 


March  11,  1873. 

SECOND  DIVISIOK. 

Colonel  H.  A.  Trevblyan,  Pursuer,  v.  Mrs. 

SiMCOE  or  Trevelyan,  J^fender. 

Succession  —  Legitim — Marriage-Contract — Provision. 
dren^DomiciU — Advances  to  Children — CoHcUion- 
ciled  Englishman  entered  into  a  marriage-contract  ii 
in  1830  with  his  first  wife,  whereby  they  respect) 
veyed  certain  sums  to  trustees  for  behoof  of  the  i 
liferent,  and  of  the  children  of  the  marriage  after 
of  the  sundvor.  Of  this  marriage  there  was  only  < 
a  son,  who  during  his  father's  lifetime  received  f 
lai^e  sums  to  purchase  his  promotion  in  the  arsr 
other  purposes,  for  which  no  obligation  to  repay 
required.  The  father  having  married  again,  went  ii 
reside  in  Scotland,  and  died  a  domiciled  Scotdunsi 
his  second  wife  his  executrix.  The  son  received 
conveyed  by  the  marriage-contract  of  his  parenti 
addition  daimed  legitim.    The  executrix  objected  t 
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;iine  of  the  first  marriage  the  deceased  was  domiciled  in  Eng- 
and,  and  that  the  terms  of  the  marriage-contract,  then  entered 
nto,  according  to  the  Uw  of  Engknd,  operated  as  a  discharge 
if  all  claims  which  the  children  could  make  against  the  sue- 
nesion  of  their  parents,  or  in  respect  of  the  death  of  either 
>f  them,  and  separatim,  that,  if  the  pursuer  were  found  entitled 
o  legitim,  the  sums  advanced  to  him  must  be  imputed  in 
latisfaction  thereof.  Held  (1.)  that,  legitim  being  unknown 
io  the  law  of  England,  and  there  being  no  averment  that 
ihere  were  any  specific  chiims,  which  by  the  law  of  England 
ronld  have  been  competent  to  the  pursuer,  and  from  which 
ihe  contract  would  exclude  him,  there  was  no  need  to  go  to 
England  for  an  interpretation  of  the  marriage-contract,  but 
aterpreting  it  according  to  its  plain  meaning  and  with  re- 
brence  to  the  event  which  had  occurred,  it  did  not  operate 
M  a  discharge  of  the  right  of  legitim ;  and  (2. )  that  in  a 
qiiestion  with  the  widow  the  son  was  not  bound  to  impute 
khe  advances  made  to  him  in  satisfaction  of  legitim. 

BD  was  an  action  at  the  instance  of  Colonel  Harrington 
rfley  Trevelyan,  only  child  of  the  deceased  General 
iDoaghby  Trevelyan,  against  Mrs.  Elizabeth  Leth- 
sdgB  Simcoe  or  Trevelyan,  General  Trevelyan 's 
iow  and  executrix.  The  conclusions  of  the  summons 
re  that  the  defender,  as  executrix,  should  be  ordained  to 
ubit  and  produce  an  account  of  the  moveable  estate  of 
aeral  Trevelyan,  as  at  the  date  of  his  death,  so  that 

free  balance,  after  all  deductions  therefrom,  might  be 
srtained,  and  that  the  defender  should  be  decerned  to 

to  the  pursuer  the  sum  of  £5000,  or  such  sumi  as 
lid  be  ascertained  to  be  due  to  bim  as  legitim. 
^^vieral  Trevelyan  died  on  3d  July  1871.  He  was 
^cietor  of  the  estate  of  Newfargie  in  the  counties  of 
Eh  ind  Fife,  which  he  had  purchased  in  1861,  and  on 
oil  he  resided  from  that  date  till  his  death.  He  was 
littedly  a  domiciled  Scotchman  at  the  time  of  his 
b.  He  was  twice  married,  first  to  the  pursuer's 
ber,  Anne  Mary  Astley,  and  second  to  the  defender, 
loftadeed  of  settlement  dated  9tb  January  1871,  where- 
to conveyed  his  whole  estate,  heritable  and  moveable, 
ie  defender  for  her  liferent  use,  and  after  her  death  to 
Un  persons  as  trustees.  No  provision  was  made  for 
vnrsuer,  the  settlement  containing  the  following  clause  : 
A  I  desire  to  note  that  my  son  Colonel  Harrington 
ey  Trevelyan  has  been  already  amply  provided  for 
the  marriage-settlement  with  his  late  mother,  and  by 
^alue  of  his  commissions  in  her  Majesty's  service."  By 
leed  of  settlement  General  Trevelyan  appointed  the 
Qder  to  be  his  sole  executrix  during  her  life,  of  which 
accepted. 
he  defender  stated— 

1.  By  the  antenuptial  contract  or  indenture  of  marriage 
Q  English  style,  entered  into  in  England  on  24th  December 
,  between  the  pursuer's  father  and  mother,  the  former  con- 
i  the  sum  of  £5000,  and  the  latter  the  sum  of  £6167,  ds. 
lis  to  certain  persons  therein  designated,  in  trust  for  behoof 
«  children  of  their  marriage,  on  l£e  death  of  the  survivor 
em.  Of  this  marriage  the  pursuer  is  the  only  child,  and  at 
iaath  of  his  father  on  3d  July  1871,  the  funds  settled  as 
■ftid  became  payable  to  and  have  been  received  by  him.  At 
inne  of  their  marriage,  the  father  and  mother  of  the  pursuer 
bftd  their  domicile  in  England.  2.  According  to  the  law 
II^Aod,  the  provisions  made  in  the  foresaid  marriage  Con- 
or indenture  in  favour  of  the  issue  of  the  marriage,  oper- 
as a  full  discharge  of  all  legal  or  other  claims  which  the 
ao  jnrovided  for  could  prefer  against  the  succession  of  their 
ita»  or  in  respect  of  the  dsath  of  either  of  them.  The 
NT  has  accepted  of  these  provisions,  and  by  so  doing  has 
mrgod  all  other  claims  against  the  estate  or  succession  of 
laed  bis  father.  5.  General  Trevelyan  was  bom  in  England. 
lomiciia  waa  English  at  the  time  of  his  marriage  wi£h  the 
Mr't  mothor  in  1830,  and  with  the  defendfir  in  1859,  and  I 


it  was  not  till  1861  that  he  came  to  reside  in  Scotland.  He  was 
not  at  the  date  of  either  marriage  possessed  of  any  Scotch  estate^ 
nor  did  he  become  possessed  of  any  such  until  the  year  1861, 
long  after  the  pursuer  had  been  forisfamiliated  and  provided 
for.  6.  The  pursuer  is  an  Englishman  by  birth,  and  his  domicile 
at  present  is  English,  and  has  always  been  so.  When  his 
father  came  to  reside  in  Scotland  in  1861  the  pursuer  was  26 
years  of  age,  an  officer  in  a  Hussar  regiment,  and  had  been  for 
many  years  forisfamiliated.  Large  sums  were  expended  by 
General  Trevelyan  in  the  purchase  of  the  pursuer's  commission 
and  steps  in  the  army,  and  in  defraying  his  debts.  These  sums 
were  advanced  from  the  common  stock.  It  is  believed  that  the 
price  received  by  the  pursuer  on  the  sale  of  his  commission  in 
18  amounted  to  about  £15,000,  and  that  the  sums  advanced 
to  him  at  various  times  by  General  Trevelyan  to  pay  his  debts 
were  about  £2000.  Between  the  years  1853  and  1860  the  pur- 
suer, who  was  then  an  officer  in  her  Majesty's  service,  received 
from  General  Trevelyan  the  further  sum  of  £2500  or  thereby,  as 
an  allowance  over  and  above  his  pay." 

The  pursuer  pleaded — 

1.  The  pursuer  being  the  only  child  of  the  deceased  Lieutenant- 
General  Willoughby  Trevelyan,  he  was  entitled  to  legitim  from 
and  out  of  the  moveable  estate  of  his  said  father.  2.  The  claim 
of  legitim,  being  a  debt  due  from  the  estate  of  the  deceased 
LieutenantGeneral  Willoughby  Trevelyan,  the  defender,  as  his 
executrix,  was  hable  therefor.  3.  In  the  circumstances  above 
set  forth,  the  pursuer  was  entitled  to  decree  of  county  reckoning, 
and  payment  against  the  defender  as  concluded  for. 

The  defender  pleaded — 

2.  The  whole  of  General  Trevelyan's  moveable  estate  had  been 
validly  conveyed  and  apportioned  by  his  deed  of  settlement  in 
1 87 1 ,  and  that  to  the  exclusion  of  the  pursuer.  3.  The  pursuer's 
claim  to  succeed  to  part  of  the  moveable  estate  of  his  father  fell 
to  be  determined  by  English  law,  and  according  to  the  just 
construction  of  the  marriage  indenture  of  1830,  and  his  whole 
claims  in  the  present  action  being  thereby  excluded,  the  defen- 
der was  entitled  to  absolvitor.  4.  The  pursuer's  claim  of  legitim 
was  excluded  in  respect  of  the  marriage  indenture  of  his  parents 
and  of  bis  father's  deed  of  settlement  in  1871,  and  of  his  having 
been  forisfamiliated  and  provided  for  in  lieu  of  legitim  before  his 
father  had  acquired  a  Scotch  domicile,  or  on  one  or  more  of 
these  grounds.  6.  Esto  the  pursuer  was  entitled  to  legitim,  his 
claim  was  satisfied  to  the  extent  of  the  outlay  and  advances  on 
his  behalf  by  Greneral  Trevelyan,  and  his  claun  of  interest  was 
excessive 

The  Lord  Ordinary  (Mure),  on  iSth  July  1872, 
pronounced  the  following  interlocutor : — 

**lSthJuly  1872.— 1«^  finds  it  admitted  that  the  pursuer's 
father,  the  late  General  Trevelyan,  was  a  domiciled  Scotsman 
at  the  time  of  his  death,  and  that,  by  the  will  or  deed  of  settle- 
ment executed  by  him  in  January  1871,  he  did  not  make  any 
provision  in  favour  of  the  pursuer  :  2/i,  finds  in  these  circum- 
stances in  point  of  law,  (1.)  That  the  pursuer,  as  the  only  child 
of  his  father,  is  entitled  to  legitim,  out  of  the  free  moveable 
estate  of  which  his  father  died  possessed  ;  (2.)  That  the  pursuer 
is  not  barred  from  claiming  legitim,  by  the  terms  of  the  contract 
of  marriage  entered  into  between  his  father  and  mother  in  1830 ; 
and  (3.)  That,  in  a  question  w^ith  the  defender,  the  pursuer  is 
not  bound  to  collate,  or  impute  in  satisfaction  of  his  legitim,  tbe 
provisions  in  his  favour  contained  in  that  marriage-contract,  or 
any  outlay  or  advances  made  to  him  by  his  father,  of  the  nature 
set  forth  in  the  defender's  statement  of  facts :  Therefore  to 
that  extent  repels  the  defences,  and  appoints  the  case  to  be  put 
to  the  roll,  that  an  account  may  be  taken  of  the  amount  of  the 
free  moveable  estate  of  General  Trevelyan  at  the  time  of  his 
death,  and  reserves  in  the  meantime  all  questions  of  expenses." 

"  Note. — ^As  the  late  General  Trevelyan  was  a  domiciled  Scots- 
man at  the  period  of  his  death,  the  main  questions  here  raised 
must,  it  is  thought,  be  disposed  of  according  to  the  law  of  Scot- 
land, in  compliance  with  the  well-established  rule,  that  all  qnos- 
tions  of  succession  to  moveable  estate  are  regulated  by  the  law 
of  the  domicile  of  the  party  whose  succession  is  in  question. " 

'*Now  it  is  not  alleged  that  there  has  been,  in  the  present 
case,  any  express  written  dischai^ge  of  his  legitim  by  the  pur* 
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Buer ;  and  the  Lord  Ordinary  did  not  understand  it  to  be  con- 
tended, on  the  part  of  the  defender,  that,  if  the  question  of  the 
pursuer*s  right  to  legitim  had  turned  upon  the  terms  of  the  will, 
executed  by  General  Trevelyan  in  1871,  there  would  have  been 
any  good  grounds  in  law  for  resisting  the  pursuer's  claim. 
Neither  did  the  Lord  Ordinary  understand  it  to  be  contended, 
and  he  does  not  think  that  there  are  any  grounds  for  holding, 
that  there  has  been,  in  the  circumstances  of  this  case,  any  such 
forisfamiliation  of  the  pursuer,  in  the  sense  in  which  the  term 
is  used  in  the  law  of  Scotland,  as  was  calculated  to  oi)erate  a 
discharge  of  the  pursuer's  right  to  legitim — Ersk.,  iii.,  9.  23. 
But  it  was  maintained,  (1.)  That  the  claim  now  made  was  ex- 
cluded, in  respect  of  the  provisions  of  the  marriage-contract 
entered  into  between  the  pursuer's  father  and  mother  in  1830, 
which  ought)  it  was  said,  to  be  construed  by  the  law  of  England ; 
and  (2.)  That  assuming  the  pursuer  to  be  entitled  to  legitim, 
the  claim  has  been  satisfied,  and  is  excluded  to  the  extent  of 
the  advances  alleged  to  have  been  made  by  his  father  on  his 
behalf,  in  the  purchase  of  commissions  in  the  army,  and  towards 
payment  of  his  debts." 

**l8t.  The  marriage-contract  or  indenture,  on  which  the  first  of 
these  pleas  is  rested,  was  not  in  process  when  the  case  was  de- 
bated. It  has  however  since  then  been  produced;  but  after 
examining  its  provisions,  the  Lord  Ordinary  has  been  unable  to 
find  any  of  them  which  can  be  held  to  import  a  discharge  of 
the  pursuer's  claim,  or  of  any  other  legal  rights  which  might  ac- 
crue to  him,  as  one  of  the  children  of  the  marriage.  '  The  case 
must  therefore,  it  is  thought,  be  ruled  by  the  decisions  in  the 
cases  of  Lord  Chandos,  16th  August  1836,  (2  S.  and  M'L.,  p. 
337),  and  Keith's  Trustees,  17th  July  1857  ;  the  latter  of  which 
seems  to  be  more  specially  in  point.  Because,  while  the  deed 
was  an  English  contract,  executed  between  parties  resident  in 
England,  where  it  was  alleged  that  Lord  Keith  was  domiciled 
at  the  time,  the  Court  do  not  seem  to  have  considered  it  neces- 
sary to  direct  any  inquiry  as  to  the  domicile  ;  thereby  implying 
that,  in  such  a  case,  they  did  not  consider  the  ascertainment  of 
the  question  of  domicile  or  the  date  of  tlie  execution  of  the  con- 
tract to  be  essential  for  the  disposal  of  the  case. 

**2d.  With  reference  again  to  the  sums  sought  to  be  charged 
against  the  pursuer,  in  name  of  outlay  or  a4lvances  for  commis- 
sions and  to  pay  debts,  it  a])pears  to  the  Lord  Ordinary  to  have 
been  settled  in  the  case  of  Nisbet's  Trustees,  March  10,  1868, 
following  that  of  M*Dougall,  January  31,  1804  (M.  App.  Bank- 
rupt, No.  21),  that  such  advances  cannot  be  claimed  as  debts,  ex- 
cept where  an  obligation  for  payment  has  been  taken  at  the  time, 
and  the  advances  have  thus  been  constituted  and  kept  up  as 
debts,  which  is  not  here  alleged  to  have  been  done.  While 
therefore  claims  of  that  description  were  allowed  as  against  the 
eldest  son  in  Nisbet's  case,  they  were  allowed  not  as  sums 
claimable  in  name  of  debts,  but  on  the  footing  that  they  were 
advances  which,  in  a  question  inter  liberos,  required  to  be  col- 
lated in  settling  the  legitim.  The  doctrine  of  collation  among 
children,  however,  has  no  application  here ;  as  the  question  is 
raised  not  with  children,  but  with  a  widow  under  a  general  set- 
tlement ;  with  whom  it  appears  to  be  settled  that  a  child  can- 
not be  called  on  to  collate--Stair,  iii.  8.  46 ;  Ersk.  Principles, 
iii  9.  10 ;  Keith's  Trustees,  ut  supra, 

**  In  the  view  which  the  Lord  Ordinary  thus  takes  of  the  law 
applicable  to  the  case,  he  has  seen  no  sufficient  reason  for  allow- 
ing the  defender  a  proof  as  to  the  meaning  and  effect  of  the 
marriage-contract  of  1830  according  to  the  law  of  England ;  be- 
cause it  is  not  alleged  that  the  marriage-contract  contains  words 
of  technical  import  in  the  law  or  practice  of  England,  which  can 
only  be  construed  by  those  who  are  conversant  with  English 
law.  It  is  for  this  Court  therefore  to  put  its  own  construction 
on  the  deed,  as  was  done  in  the  case  of  Thomson's  Trustees, 
18th  December  1851,  as  well  as  in  the  cases  of  Lord  Chandos 
and  Keith's  Trustees.  And  as  the  advances  made  to  the  pur- 
suer by  his  father  are  not  of  a  description  which  can,  in  the 
opinion  of  the  Lord  Ordinary,  be  imputed  in  satisfaction  of  the 
pursuer's  claim,  he  has  not  deemed  it  necessary  to  allow  the  de- 
fender a  proof  as  to  the  amount  of  those  advances  before  dispos- 
ing of  the  case." 

The  defender  reclaimed,  and  argued — 

The  marriage-contract  of  the  pursuer's  parents  must  be  con- 
strued by  the  law  of  England,  the  lex  hd  anUrticku — Story's 


litt 


Conflict  of  Laws,  sect  276.  It  WM  thrcra^hoiat  an  £i^ 
marriage  from  its  commentement  to  its  diMolutton.  Monovo; 
the  intention  of  that  contnust  was  manifest  that  the  psnw 
was  not  to  get  more  than  the  }iro visions  therein*  made  for  k«, 
and  the  law  of  Scotland  on  the  subject  proceeded  on  jnmmi 
intention. 

Argued  for  the  pursuer — 

His  right  to  chiim  legitim  was  a  question  to  be  settkd  ly 
Scotch  law.  General  Trevelyan  having  admittedly  died  a  M- 
ciled  Scotchman.  The  Court  were  qnite  entitled  to  coMtni 
the  English  marriage-contract;  it  was  not  even  alleged tU 
there  were  any  technical  worda  which  required  to  be  oouM 
by  an  English  lawyer.  The  question  then  being  one  of  SnM 
law,  and  to  be  determined  by  the  Court,  it  had  been  mMU 
beyond  doubt  that  the  right  to  legitim  could  not  be  txddi 
unless  by  express  words. 

Authorities  cited :— Hog  v.  Lashley,  PatoD*8  Apfii 
p.  247,  aud  iv.  p.  581 ;  Keith's  Trustees,  17th  July  IM; 
ante,  vol.  xxix.  p.  497,  where  the  previous  cases  wiD  b 
found  fully  discussed. 

At  advisiug — 

Lord  Justice-Clebk.— The  two  questions  which  knb 
raised  in  this  case  are, — firsts  whether  the  znarrijige  •etil^ 
executed  between  Greneral  Trevelyan  and  his  first  wiheaMi 
the  claim  of  the  pursuer  for  legitim ;  and  secondly,  wMvi 
advances  set  out  in  the  condescendence  are  to  be  tikcis4 
ductions,  or  payment  to  account  of  the  claim. 

As  to  the  first  point,  there  can  be  no  doubt  that  tksiUifc 
legitim,  although  in  a  certain  sense  a  debt,  is  so  far  a  Mi 
succession  that  it  is  to  be  determined  by  the  domicile  dm^ 
funct  That  was  not  disputed  by  the  defender ;  but  it  ■» 
tained  that  this  right  has  been  surrendered  ordiidM|rilr 
virtue  of  the  EngUsh  contract  of  marriage  betweei  tafl 
Trevelyan  and  his  first  wife  ;  and  in  the  second  aitidi  ik 
statement  of  facts  the  effect  of  this  instmment  k  lUiis 
matter  of  English  law. 

According  to  the  law  of  Scotland,  it  is  now  well  mMM 
l^tim    can   only   be  excluded  by   expreas   diidiai|i;M 
certainly,  as  far  as  the  contract  in  question  issekostl^iiflL. 
defender,  nothing  to  that  effect  appears  to  be  contidBBisfc'     ^\^, 
All  that  ia  alleg^  is,  that  by  the  indenture  in  questioBi 
of  £5000  is  conveyed  by  the  husband,  and  a  sum  d  £SlAk 
by  the  wife,  to  trustees,  in  trust  for  the  spouses  fortUrb^ 
and  for  the  children  of  the  marriage.    That  sndispnnii 
would  not  by  our  law  exclude  the  right  to  l^tim  wtamM    ^^ 
be  doubtful ;  and  the  oases  of  Breadalbane  and  Koth,  iiivi    kil  <ta 
to  by  the  Lord  Ordinary,  are  dedsiona  which  appear 
on  this  point* 

It  is,  however  contended  that  the  law  of  England,  al^ 
the  law  of  Scotland,  must  regulate  this  matter ;  andiWif 
discharge  which  would  by  the  English  law  exclude  SDcfci  *^ 
must  be  accepted  by  the  Courts  of  Scotland  i 
extinguish  it. 

This  point  was  not  raised  in  either  of  the  cases  isfam'H 
although  it  was  involved  in  the  circumstances  inwkidi^ 
respectively  arose.  There  can  be  little  question,  m  «■  ■ 
down  by  Lord  Eldon  in  the  second  branch  of  the  caaecf  8^' 
Lashley,  that  when  persons  domiciled  in  T^glMw*  iHtk^ 
incidents  of  the  marriage  by  an  English  contract,  its  at^*''^ 

and  the  effect  to  be  given  to  them, 'vnll  f  oUow  them  to  aiij< -.^  .t^ - 

to  which  they  may  afterwards  resort ;  an  illnatntioB  oftkg^  ^^ 
rule  that  contracts  must  be  construed  according  to  the  hv^f* 
place  where  they  are  made,  and  where  they  an  anff^* 
tended  to  be  fulfilled.  Whether  it  be  a  sound  conlhiT^ 
this  principle  that  a  right  like  legitim,  arising  &<a^ 
customary  law  of  the  domicile,  can  be  discharged  0thl^ 
than  according  to  the  law  of  the  domicile,  mi|^  bi  itti^ 
with  doubt ;  and  certainly  the  caaes  of  Bnadalbaaeaad  tij 
seem  to  have  proceeded  on  an  opposite  aaaomptioe.  tf  *** 
to  decide  on  that  proposition,  I  should  have  had  dtitrtf ' 
excluding  the  law  of  the  alleged  contract.  ^ 

In  the  present  case,  however,  I  have  a  vary  dear  0|<>i**! 
the  allegation  in  regard  to  the  law  of  iCngUnd  ii  aoiiilK*^ 
stands.    It  iaaa  folIowB:^**  Acocwdiqgto  thahnr^&l^ 
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I  made  in  the  foresaid  marriage-contract  orindentore 

the  issue  of  the  marriage,  operated  as  a  full  dis- 
legal  or  other  claims  which  the  issue  so  provided 
er  against  the  succession  of  their  parents,  or  in  re- 
eath  of  either  of  them.  The  pursuer  has  accepted 
visions,  and  by  so  doing  has  discharged  all  other 
b  the  estate  or  succession  of  his  deceased  father." 
e  we  inquire  into  the  law  of  England,  we  must 
understanding  of  what  it  is  alleged  to  be.  I  own 
definite  meaning  from  this  allegation.  It  is  not 
sre  are  any  claims  which  by  the  law  of  England 
•een  competent  to  the  pursuer,  and  from  which  the 
Id  exclude  him.  It  is  not  said  whether  the  claims 
■charged  are  claims  arising  on  intestacy,  or  claims 

arise  notwithstanding  a  settlement  by  wilL  It  is 
,t  this  marriage  indenture  was  equivalent  to  a 
ttct  of  release  between  the  father  and  child,  nor 
s  would  by  the  law  of  England  be  held  to  be  there- 
We  could  not  frame  a  case  for  the  Courts  in 
ch  would  be  intelligible  on  this  statement.  We 
itter  of  general  jurisprudence,  that  the  right  of 
no  place  in  the  law  of  England;  although  in 
in  York  some  analogous  customs  until  recently  pre- 
)ubt  if  the  allegation  is  meant  to  imply  that  the 
uld  exclude  the  son's  right  ctb  mteatato  ;  and  if  it 
I  that,  I  am  at  a  loss  to  gather  its  import.     As  to 

international  question  to  the  English  Courts  and 
how  they  would  decide  this  case,  I  presume  no  such 

made. 

fore  prepared  to  hold  the  allegation  irrelevant,  and 

plea  founded  on  it. 

cond  point,  I  concur  in  the  opinion  of  the  Lord 

d  have  nothing  to  add  to  what  he  has  said. 

AN. — Having  regard  to  the  legal  questions  raised 
d,  and  the  argument  under  the  reclaiming  note,  I 
a  that  no  sufficient  ground  has  been  stat^  which 
us  to  disturb  the  interlocutor  of  the  Lord  Ordi- 

n  claimed  by  the  pursuer  is  by  the  law  of  Scotland 
due  to  him,  as  the  only  child  of  the  marriage  of  his 
;  the  date  of  his  death  his  father  was  a  domiciled 
ind  he  had  no  power  to  test  upon  his  whole  move- 
to  the  detriment  of  that  right  of  succession  which 
lursuer  has  in  his  father*s  executry,  unless  the  same 
is6ed  or  discharged.  Accordingly  this  is  what  the 
3  second  wife  of  Greneral  Trevelyan,  as  his  general 
der  his  settlement  of  1871,  maintains  to  be  the 
Df  matters.  No  express  or  special  discharge  of  the 
eged  ever  to  have  been  executed.  No  provision  in 
sfaction  of  his  legal  right  is  alleged  to  have  been 
/he  pursuer  by  his  father.  Yet  by  the  law  of 
h  special  discharge,  except  in  very  peculiar  circum- 
;h  do  not  here  exist,  is  indispensable  to  exclude  the 
bim. 

der,  however,  maintains,  in  the  first  place,  that  by 
contract  entered  into  in  England  between  the 
ther  and  mother,  when  the  parties  were  both  of 
led  in  England — a  certain  provision  was  made  for 
of  the  intended  marriage,  and  that  this  provision, 
the  law  of  England,  **  operated  as  a  full  discharge 
or  other  claims  which  the  issue  so  provided  for 
against  the  succession  of  their  parents."  From  the 
I  the  first  article  of  facts  set  forth  by  the  defender 
ippear  that  any  general  settlement  of  the  father's 
$r  at  the  date  of  the  marriage  or  at  his  death,  was 
e  contract.  All  that  is  alleged  is  that  a  sum  of 
,e  father  and  the  sum  of  £6167,  3s.  consols  by  the 

8  given  over  to  trustees  for  behoof  of  the  issue  on  the 

9  surviving  parent.  This  being  the  nature  of  the 
which  the  defender  refers,  the  first  matter  for  con- 
,  whether  it  is  necessary  to  make  inquiry  as  to  the 
ind  ?  That  this  course  has  been  followed  in  some 
9  tme,  and  I  observe  in  the  case  of  Hog  v.  Lashley 
of  Rnglish  counsel  was  taken  by  this  Court  as  to  the 
I  Uw  of  England  of  certain  provisions  contained  in 
ooDtnofe  whkh  had  been  entered  into  before  the 


marriage  as  regards  the  jus  reliekB,     I  do  not  think,  however, 
that  this  course  should  be  adopted  in  the  present  case. 

(1.)  The  provision  in  the  contract  is  stated  to  have  consisted 
of  a  sum  of  money,  set  apart,  subject  to  the  liferent  of  the 
spouses,  as  a  separate  fund  for  the  children,  not  by  their  father 
alone,  but  by  the  mother  also ;  and  this  fund  they  could  claim 
as  theirs,  and  if  not  actually  given  over  to  the  trustees,  was  a 
debt  claimable  rateably  out  of  the  general  estates  of  both 
parents.  In  such  a  question  as  the  present  there  is  no  difficulty 
in  dealing  with  such  a  provision  without  having  recourse  to  the 
law  of  England,  there  being  no  technical  words  or  phraseology 
employed  requiring  to  be  interpreted  by  that  law. 

And  (2.)  it  is  for  the  law  of  Scotland  to  judge  of  the  effect  of 
such  a  provision  upon  the  right  to  legitim,  asserted  by  the 
pursuer,  inasmuch  as  it  is  not  alleged  that  by  the  law  of 
England  any  interest  in  or  share  of  the  moveable  estate  of  the 
father  is  capable  of  being  vindicated  by  his  children  upon  his 
death  domiciled  in  England.  In  this  respect  there  is  a  dis- 
tinction between  the  claim  of  the  children  for  legitim  and  the 
interest  of  the  wife  to  share  in  the  goods  in  communion.  By 
the  law  of  England  there  is  a  corresponding  right  of  dower  in 
the  wife,  the  implied  discharge  of  which  by  an  English  contract 
may,  when  alleged  to  have  been  discharged,  be  matter  for 
inquiry.  It  is  different  as  regards  the  legitim,  there  being  no 
right  whatever  in  the  children  similar  to  that  by  the  English 
law,  capable  of  being  impliedly  discharged. 

Accordingly,  in  the  case  of  Hog  v.  Lashley,  the  Court  there,  in 
the  question  as  regards  the  legitim,  judged  of  the  effect  of  a  pro- 
vision in  an  antenuptial  contract  very  similar  to  the  present, 
without  having  recourse  to  English  counsel  to  ascertain  the 
effect  of  the  EngUsh  contract  (Hog  v.  Lashley,  April  and  May 
1792,  3  Patents  Ap.),  but  at  once  proceeded  to  judge  of  it  ex- 
clusively by  our  own  law.  But  where  the  question  of  the 
alleged  impUed  discharge  of  the  jus  rdicUt  by  the  English  con- 
tract came  before  the  Court  (Hog  v.  Lashley,  March  and  Nov. 
1804,  4  Paton's  Ap.,  586),  recourse  was  had  to  English 
lawyers  as  to  the  effect  of  the  contract  in  extinguishing  the 
wife's  right  of  dower,  and  how  far  her  ^tM  relietcB  might  be  affec- 
ted thereby,  becoming  exigible  by  our  law  on  the  change  of  domi- 
cile to  Scotland.  We  have  here  to  deal  only  with  legitim, 
which,  as  there  stated,  is  truly  a  right  of  succession,  and  is  an 
interest  which  the  law  gives  to  children  on  the  father's  death, 
and  thus  differing  in  its  character  from  the  wife's  share  in  the 
goods  in  communion,  which,  when  she  predeceased,  could 
formerly  have  been  made  effectual  during  the  husband's  life. 

On  the  second  branch  of  the  case  we  have  to  consider  only 
the  effect  of  the  fifth  plea  for  the  defender,  which  exclusively 
relates  to  outlay  for,  and  advances  made  to,  the  pursuer  by  his 
father,  and  as  to  this  point  the  decisions  referred  to  by  the  Lord 
Ordinary  in  his  note  support  his  interlocutor.  No  plea  is  stated 
and  no  argument  was  maintained  with  regard  to  the  right 
of  the  pursuer  to  claim  the  whole  legitim  without  bringing  into 
computation  the  marriage-contract  provision,  in  so  far  as  it  was 
provided  out  of  the  father's  estate.  No  question  of  that  kind, 
therefore,  requires  to  be  considered. 

Lord  Benholms  concurred. 

Lord  Neayes. — I  am  of  the  same  opinion,  and  I  have  little 
to  add  to  what  has  been  said  by  your  Lordships.  The  first 
question— if  it  be  a  question — seems  to  be  this,  whether  or  not 
the  succession  of  a  domiciled  Scotchman  is  to  be  governed  by 
the  law  of  Scotland.  By  the  law  of  Scotland  the  succession  to 
estate  is  divided  into  various  portions,  and  one  of  these  is  legitim* 
and  legitim  is  due  unless  it  is  specially  excluded.  Now  in  this 
case  it  is  said  that  the  claim  is  excluded  by  an  English  contract 
of  marriage,  and  that  we  must  go  to  England  for  the  law.  In 
that  contract  the  pursuer's  father  conveys  the  sum  of  £5000,  and 
his  mother  the  sum  of  £6167  to  certain  persons  therein  desig- 
nated, in  trust  for  behoof  of  the  children  of  their  marriage,  on  the 
death  of  the  survivor  of  theuL  Now  there  is  no  doubt  that  a 
contract  entered  into  between  two  parties,  if  a  good  contract  in 
the  country  where  it  was  made,  is  binding  upon  them  all  the 
world  over.  But  there  is  nothing  of  that  sort  here.  All  that  is 
said  is  that  this  contract  of  marriage  operated  as  a  full  discharge 
of  all  claims  which  the  children  would  otherwise  have  had 
against  the  parents^  and  among  other  claims,  that  for  legitiin.. 
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sner ;  and  the  Lord  Ordinary  did  not  understand  it  to  be  eon- 
tended,  on  the  part  of  the  defender,  that,  if  the  question  of  the 
2)ur8uer*s  right  to  legitim  had  turned  upon  the  terms  of  the  will, 
executed  by  General  Trevelyanin  1871,  there  would  have  been 
any  good  grounds  in  law  for  resisting  the  pursuer's  claim. 
Neither  did  the  Lord  Ordinary  understand  it  to  be  contended, 
and  he  does  not  think  that  there  are  any  grounds  for  holding, 
that  there  has  been,  in  the  circumstances  of  this  case,  any  such 
forisfamiliation  of  the  pursuer,  in  the  sense  in  which  the  term 
is  used  in  the  law  of  Scotland,  as  was  calculated  to  operate  a 
discharge  of  the  pursuer's  right  to  legitim — Ersk.,  iii.,  9.  23. 
But  it  was  maintained,  (1.)  That  the  claim  now  made  was  ex- 
cluded, in  respect  of  the  provisions  of  the  marriage-contract 
entered  into  between  the  pursuer's  father  and  mother  in  1830, 
which  ought)  it  was  said,  to  be  construed  by  the  law  of  England ; 
and  (2.)  That  assuming  the  pursuer  to  be  entitled  to  legitim, 
the  claim  has  been  satisfied,  and  is  excluded  to  the  extent  of 
the  advances  alleged  to  have  been  made  by  his  father  on  his 
behalf,  in  the  purchase  of  commissions  in  the  army,  and  towards 
payment  of  his  debts." 

**  lat.  The  marriage-contract  or  indenture,  on  which  the  first  of 
these  pleas  is  rested,  was  not  in  process  when  the  case  was  de- 
bated. It  has  however  since  then  been  produced;  but  after 
examining  its  provisions,  the  Lord  Ordinary  has  been  unable  to 
find  any  of  them  which  can  be  held  to  import  a  discharge  of 
the  pursuer's  claim,  or  of  any  other  legal  rights  which  might  ac- 
crue to  him,  as  one  of  the  children  of  the  marriage.  '  The  case 
must  therefore,  it  is  thought,  be  ruled  by  the  decisions  in  the 
cases  of  Lord  Chandos,  16th  August  1836,  (2  S.  and  M'L.,  p. 
337),  and  Keith's  Trustees,  17th  July  1857  ;  the  latter  of  which 
seems  to  be  more  specially  in  point.  Because,  while  the  deed 
was  an  English  contract,  executed  between  parties  resident  in 
England,  where  it  was  alleged  that  Lord  Keith  was  domiciled 
at  the  time,  the  Court  do  not  seem  to  have  considered  it  neces- 
sary to  direct  any  inquiry  as  to  the  domicile  ;  thereby  implying 
that,  in  such  a  case,  they  did  not  consider  the  ascertainment  of 
the  question  of  domicile  or  the  date  of  the  execution  of  the  con- 
tract to  be  essential  for  the  disposal  of  the  case. 

**2d.  With  reference  again  to  the  sums  sought  to  be  charged 
against  the  pursuer,  in  name  of  outlay  or  advances  for  commis- 
sions and  to  pay  debts,  it  appears  to  the  Lord  Ordinary  to  have 
been  settled  in  the  case  of  Nisbet*s  Trustees,  March  10,  1868, 
following  that  of  M*Dougall,  Janua^  31,  1804  (M.  App.  Bank- 
rupt, No.  21),  that  such  advances  cannot  be  claimed  as  debts,  ex- 
cept where  an  obligation  for  payment  has  been  taken  at  the  time, 
and  the  advances  have  thus  been  constituted  and  kept  up  as 
debts,  which  is  not  here  alleged  to  have  been  done.  While 
therefore  claims  of  that  description  were  allowed  as  against  the 
eldest  son  in  Nisbet's  case,  they  were  allowed  not  as  sums 
claimable  in  name  of  debts,  but  on  the  footing  that  they  were 
advances  which,  in  a  question  inter  liberos,  required  to  be  col- 
lated in  settling  the  legitim.  The  doctrine  of  collation  among 
children,  however,  has  no  application  here ;  as  the  question  is 
raised  not  with  children,  but  with  a  widow  under  a  general  set- 
tlement ;  with  whom  it  appears  to  be  settled  that  a  child  can- 
not be  called  on  to  collate--Stair,  iii  8.  46 ;  Ersk.  Principles, 
liL  9.  10 ;  Keith's  Trustees,  tU  supra. 

"  In  the  view  which  the  Lord  Ordinary  thus  takes  of  the  law 
applicable  to  the  case,  he  has  seen  no  sufficient  reason  for  allow- 
ing the  defender  a  proof  as  to  the  meaning  and  effect  of  the 
marriage-contract  of  1830  according  to  the  law  of  England ;  be- 
cause it  is  not  alleged  that  the  marriage-contract  contains  words 
of  technical  import  in  the  law  or  practice  of  England,  which  can 
only  be  construed  by  those  who  are  conversant  with  English 
law.  It  is  for  this  Court  therefore  to  put  its  own  construction 
on  the  deed,  as  was  done  in  the  case  of  Thomson's  Trustees, 
18th  December  1851,  as  well  as  in  the  cases  of  Lord  Chandos 
and  Keith's  Trustees.  And  as  the  advances  made  to  the  pur- 
suer by  his  father  are  not  of  a  description  which  can,  in  the 
opinion  of  the  Lord  Ordinary,  be  imputed  in  satisfaction  of  the 
pursuer's  claim,  he  has  not  deemed  it  necessary  to  allow  the  de- 
fender a  proof  as  to  the  amount  of  those  advances  before  dispos- 
ing of  the  case." 

The  defender  reclaimed,  and  argued — 

The  marriage-contract  of  the  pursuer's  parents  must  be  con- 
■trued  by  the  law  of  Enghmd,  th»  lex  lad  ctmtractttf— Story's 


Conflict  of  Laws,  sect.  276.  It  was  throughout  an  "Rnglifh 
marriage  from  its  commensement  to  its  dissolution.  Moreover, 
the  intention  of  that  contract  was  manifest  that  the  pursuer 
was  not  to  get  more  than  the  provisions  therein*  made  for  ^»ni 
and  the  law  of  Scotland  on  the  subject  proceeded  on  presumed 
intention. 

Argned  for  the  pursner — 

His  right  to  claim  legitim  was  a  question  to  be  settled  by 
Scotch  law,  General  Trevelyan  having  admittedly  died  a  domi- 
ciled Scotchman.  The  Court  were  quite  entitled  to  construe 
the  English  marriage-contract;  it  was  not  even  alleged  that 
there  were  any  technical  words  which  required  to  be  constmed 
by  an  English  lawyer.  The  question  then  being  one  of  Scotch 
law,  and  to  be  determined  by  the  Court,  it  had  been  settled 
beyond  doubt  that  the  right  to  legitim  could  not  be  excluded 
unless  by  express  words. 

Authorities  cited  :— Hog  v.  Lasbley,  Patcin*8  App.  iii 
p.  247,  and  iv.  p.  581 ;  Keith's  Trustees,  17th  July  1857, 
an/e,  vol.  xxix.  p.  497,  where  the  previous  cases  will  be 
found  fully  discussed* 

At  advising — 

Lord  Justice-Clebk. — ^The  two  questions  which  have  been 
raised  in  this  case  are, — first,  whether  the  marriage  settlement 
executed  between  General  Trevelyan  and  his  first  wife  exdudet 
the  claim  of  the  pursuer  for  legitim ;  and  secondly,  whether  the 
advances  set  out  in  the  condescendence  are  to  be  taken  as  de- 
ductions, or  payment  to  account  of  the  claim. 

As  to  the  first  point,  there  can  be  no  doubt  that  the  right  to 
legitim,  although  in  a  certain  sense  a  debt,  is  so  far  a  right  of 
succession  that  it  is  to  be  determined  by  the  domicile  of  the  de- 
funct That  was  not  disputed  by  the  defender ;  but  it  is  mam- 
tained  that  this  right  has  been  surrendered  or  discharged  hj 
virtue  of  the  English  contract  of  marriage  between  Genend 
Trevelyan  and  his  first  wife  ;  and  in  the  second  article  of  the 
statement  of  facts  the  effect  of  this  instrument  is  stated  si 
matter  of  English  law. 

According  to  the  law  of  Scotland,  it  is  now  well  settled  that 
l^tim  can  only  be  excluded  by  express  discharge;  and, 
certainly,  as  far  as  the  contract  in  question  is  set  out  by  the 
defender,  nothing  to  that  effect  appears  to  be  contained  in  it 
All  that  is  alleged  is,  that  by  the  indenture  in  question  a  som 
of  £5000  is  conveyed  by  the  husband,  and  a  sum  of  £6167,  Sa 
by  the  wife,  to  trustees,  in  trust  for  the  spouses  for  their  hrm, 
and  for  the  children  of  the  marriage.  That  such  a  provision 
would  not  by  our  law  exclude  the  right  to  legitim  seems  not  to 
be  doubtful ;  and  the  cases  of  BreacUlbane  and  Keith,  refemd 
to  by  the  Lord  Ordinary,  are  decisions  which  appear  concliisifs 
on  this  point* 

It  is,  however  contended  that  the  law  of  England,  and  nol 
the  law  of  Scotland,  must  regulate  this  matter  ;  and  t*»^t  soy 
dischai^e  which  would  by  the  English  law  exclude  such  a  H^" 
must  be  accepted  by  the  Courts  of  Scotland  as  sufiScient  to 
extinguish  it. 

This  point  was  not  raised  in  either  of  the  cases  referrad  to, 
although  it  was  involved  in  the  circumstances  in  which  they 
respectively  arose.  There  can  be  little  question,  as  was  liid 
down  by  Lord  Eldon  in  the  second  branch  of  the  case  of  Hog  fL 
Lashley,  that  when  persons  domiciled  in  England  settle  the 
incidents  of  the  marriage  by  an  English  contract,  its  stipulatioot, 
and  the  effect  to  be  given  to  them,  will  follow  them  to  any  domidls 
to  which  they  may  afterwards  resort ;  an  illustration  of  the  genenl 
rule  that  contracts  must  be  construed  according  to  the  law  of  the 
place  where  they  are  made,  and  where  they  are  originaUy  ii- 
tended  to  be  fulfilled.  Whether  it  be  a  sound  corollary  ftom 
this  principle  that  a  right  Hke  legitim,  arising  from  the 
customary  law  of  the  domicile,  can  be  discharged  otherwM 
than  according  to  the  law  of  the  domicile,  might  be  attended 
with  doubt ;  and  certainly  the  cases  of  Breadidbane  and  Keith 
seem  to  have  proceeded  on  an  opposite  assumption.  If  we  ksi 
to  decide  on  that  proposition,  I  should  have  had  difficulty  ia 
excluding  the  law  of  the  alleged  contract. 

In  the  present  case,  however,  I  have  a  very  dear  opinioii  that 
the  allegation  in  regard  to  the  law  of  England  it  not  nlevant  as  il 
stands.    It  is  as  fdlowB:^**  According  to  the  law  ol 
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the  provisionfl  made  in  the  foresaid  marriage-contract  orindenture 
in  favour  of  the  issue  of  the  marriage,  operated  as  a  full  dis- 
charge of  all  legal  or  other  claims  which  the  issue  so  provided 
for  could  prefer  against  the  succession  of  their  parents,  or  in  re- 
spect of  the  death  of  either  of  them.  The  pursuer  has  accepted 
of  these  provisions,  and  by  so  doing  has  discharged  all  other 
claims  against  the  estate  or  succession  of  his  deceased  father." 

Now,  before  we  inquire  into  the  law  of  England,  we  must 
have  a  clear  understanding  of  what  it  is  alleged  to  be.  I  own 
I  gather  no  definite  meaning  from  this  allegation.  It  is  not 
said  that  there  are  any  claims  which  by  the  law  of  England 
would  have  been  competent  to  the  pursuer,  and  from  which  the 
contract  would  exclude  him.  It  is  not  said  whether  the  claims 
said  to  be  discharged  are  claims  arising  on  intestacy,  or  claims 
which  would  arise  notwithstanding  a  settlement  by  will  It  is 
not  said  that  this  marriage  indenture  was  equivalent  to  a 
mutual  contract  of  release  between  the  father  and  child,  nor 
what  demands  would  by  the  law  of  England  be  held  to  be  there- 
by released.  We  could  not  frame  a  case  for  the  Courts  in 
England  which  would  be  intelligible  on  this  statement.  We 
know,  as  matter  of  general  jurisprudence,  that  the  right  of 
legitim  has  no  place  in  the  law  of  England ;  although  in 
London  and  in  York  some  analogous  customs  until  recently  pre- 
vailed. I  doubt  if  the  allegation  is  meant  to  imply  that  the 
indenture  would  ezdnde  the  son's  right  ctb  irUestato  ;  and  if  it 
do  not  mean  that,  I  am  at  a  loss  to  gather  its  import.  As  to 
referring  the  international  question  to  the  English  Courts  and 
asking  them  how  they  would  decide  this  case,  I  presume  no  such 
suggestion  is  made. 

I  am  therefore  prepared  to  hold  the  allegation  irrelevant,  and 
to  repel  the  plea  founded  on  it. 

On  the  second  point,  I  concur  in  the  opinion  of  the  Lord 
Ordinary,  and  have  nothing  to  add  to  what  he  has  said. 

Lord  Cowak. — ^Having  regard  to  the  legal  questions  raised 
in  the  record,  and  the  argument  under  the  reclaiming  note,  I 
am  of  opinion  that  no  sufficient  ground  has  been  stat^  which 
should  lead  us  to  disturb  the  interlocutor  of  the  Lord  Ordi- 
nary. 

The  legitim  claimed  by  the  pursuer  is  by  the  law  of  Scotland 
undoubtedly  due  to  him,  as  the  only  child  of  the  marriage  of  his 
parents.  At  the  date  of  his  death  his  father  was  a  domiciled 
Scotchman,  and  he  had  no  power  to  test  upon  his  whole  move- 
able estate  to  the  detriment  of  that  right  of  succession  which 
by  law  the  pursuer  has  in  his  father's  executry,  unless  the  same 
has  been  satisfied  or  discharged.  Accordingly  this  is  what  the 
defender,  the  second  wife  of  General  Trevelyan,  as  his  general 
disponee  under  his  settlement  of  1871,  maintains  to  be  the 
actual  state  of  matters.  No  express  or  special  discharge  of  the 
legitim  is  alleged  ever  to  have  been  executed.  No  provision  in 
express  satisfaction  of  his  legal  right  is  alleged  to  have  been 
settled  on  the  pursuer  by  his  father.  Yet  by  the  law  of 
Scotland  such  special  discharge,  except  in  very  peculiar  circum- 
stances, which  do  not  here  exist,  is  indispensable  to  exclude  the 
claim  of  legitim. 

The  defender,  however,  maintains,  in  the  first  place,  that  by 
antenuptial  contract  entered  into  in  England  between  the 
pursuer's  father  and  mother,  when  the  parties  were  both  of 
them  domiciled  in  England — a  certain  provision  was  made  for 
the  children  of  the  intended  marriage,  and  that  this  provision, 
according  to  the  law  of  England,  **  operated  as  a  full  discharge 
of  aU  legal  or  other  claims  which  the  issue  so  provided  for 
could  prefer  against  the  succession  of  their  parents."  From  the 
statement  in  the  first  article  of  facts  set  forth  by  the  defender 
it  does  not  appear  that  any  general  settlement  of  the  father's 
estate,  either  at  the  date  of  the  marriage  or  at  his  death,  was 
made  by  tbe  contract.  All  that  is  alleged  is  that  a  sum  of 
£5000  by  the  father  and  the  sum  of  £6167*  3s.  consols  by  the 
mother,  were  given  over  to  trustees  for  behoof  of  the  issue  on  the 
death  of  the  surviving  parent.  This  being  the  nature  of  the 
provision  to  which  the  defender  refers,  the  first  matter  for  con- 
sideration is,  whether  it  is  necessary  to  make  inquiry  as  to  the 
law  of  England  ?  That  this  course  has  been  followed  in  some 
cases  may  be  true,  and  I  observe  in  the  case  of  Hog  o.  Lashley 
the  opinion  of  English  counsel  was  taken  by  this  Court  as  to  the 
effect  by  the  law  of  England  of  certain  provisions  contained  in 
an  Ei^^ith  oomtmct  which  had  been  entered  into  before  the 


marriage  as  regards  the  jua  relictcB,  1  do  not  think,  however, 
that  this  course  should  be  adopted  in  the  present  case. 

(1.)  The  provision  in  the  contract  is  stated  to  have  consisted 
of  a  sum  of  money,  set  apart,  subject  to  the  liferent  of  the 
spouses,  as  a  separate  fund  for  the  children,  not  by  their  father 
alone,  but  by  the  mother  also  ;  and  this  fund  they  could  claim 
as  theirs,  and  if  not  actually  given  over  to  the  trustees,  was  a 
debt  claimable  rateably  out  of  the  general  estates  of  both 
parents.  In  such  a  question  as  the  present  there  is  no  difficidty 
in  dealing  with  such  a  provision  without  having  recourse  to  the 
law  of  England,  there  being  no  technical  words  or  phraseology 
employed  requiring  to  be  interpreted  by  that  law. 

And  (2.)  it  is  for  the  law  of  Scotland  to  judge  of  the  effect  of 
such  a  provision  upon  the  right  to  legitim,  asserted  by  the 
pursuer,  inasmuch  as  it  is  not  alleged  that  by  the  law  of 
England  any  interest  in  or  share  of  the  moveable  estate  of  the 
father  is  capable  of  being  vindicated  by  his  children  upon  his 
death  domiciled  in  England.  In  this  respect  there  is  a  dis- 
tinction between  the  claim  of  the  children  for  legitim  and  the 
interest  of  the  wife  to  share  in  the  goods  in  communion.  By 
the  law  of  England  there  is  a  corresponding  right  of  dower  in 
the  wife,  the  implied  discharge  of  which  by  an  English  contract 
may,  when  alleged  to  have  been  discharged,  be  matter  for 
inquiry.  It  is  different  as  regards  the  legitim,  there  being  no 
right  whatever  in  the  children  similar  to  that  by  the  English 
law,  capable  of  being  impliedly  discharged. 

Accordingly,  in  the  case  of  Hog  v,  Lashley,  the  Court  there,  in 
the  question  as  regards  the  legitim,  judged  of  the  effect  of  a  pro- 
vision in  an  antenuptial  contract  very  similar  to  the  present, 
without  having  recourse  to  English  counsel  to  ascertain  the 
effect  of  the  English  contract  (Hog  v,  Lashley,  April  and  May 
1792,  3  Paton's  Ap.),  but  at  once  proceeded  to  judge  of  it  ex- 
clusively by  our  own  law.  But  where  the  question  of  the 
alleged  implied  discharge  of  the  jus  relicUe  by  the  English  con- 
tract came  before  the  Court  (Hog  v.  Lashley,  March  and  Nov. 
1804,  4  Paton's  Ap.,  586),  recourse  was  had  to  English 
lawyers  as  to  the  effect  of  the  contract  in  extinguishing  the 
wife's  right  of  dower,  and  how  far  her  jm  reiictce  might  be  affec- 
ted thereby,  becoming  exigible  by  our  law  on  the  change  of  domi- 
cile to  Scotland.  We  have  here  to  deal  only  with  legitim, 
which,  as  there  stated,  is  truly  a  right  of  succession,  and  is  an 
interest  which  the  law  gives  to  children  on  the  father's  death, 
and  thus  differing  in  its  character  from  the  wife's  share  in  the 
goods  in  communion,  which,  when  she  predeceased,  could 
formerly  have  been  made  effectual  during  the  husband's  life. 

On  the  second  branch  of  the  case  we  have  to  consider  only 
the  effect  of  the  fifth  plea  for  the  defender,  which  exclusively 
relates  to  outlay  for,  and  advances  made  to,  the  pursuer  by  his 
father,  and  as  to  this  point  the  decisions  referred  to  by  the  Lord 
Ordinary  in  his  note  support  his  interlocutor.  No  plea  is  stated 
and  no  argument  was  maintained  with  regard  to  the  right 
of  the  pursuer  to  claim  the  whole  legitim  wiUiout  bringing  into 
computation  the  marriage-contract  provision,  in  so  far  as  it  was 
provided  out  of  the  father's  estate.  No  question  of  that  kind, 
therefore,  requires  to  be  considered. 

Lord  Benholms  concurred. 

Lord  Neayes. — ^I  am  of  the  same  opinion,  and  I  have  little 
to  add  to  what  has  been  said  by  your  Lordships.  The  first 
question— if  it  be  a  question — seems  to  be  this,  whether  or  not 
the  succession  of  a  domiciled  Scotchman  is  to  be  governed  by 
the  law  of  Scotland.  By  the  law  of  Scotland  the  succession  to 
estate  is  divided  into  various  portions,  and  one  of  these  is  legitim^ 
and  legitim  is  due  unless  it  is  specially  excluded.  Now  in  this 
case  it  is  said  that  the  claim  is  excluded  by  an  English  contract 
of  marriage,  and  that  we  must  go  to  England  for  the  law.  In 
that  contract  the  pursuer's  father  conveys  the  sum  of  £5000,  and 
his  mother  the  sum  of  £6167  to  certain  persons  therein  desig- 
nated, in  trust  for  behoof  of  the  children  of  their  marriage,  on  tbe 
death  of  the  survivor  of  theoL  Now  there  is  no  doubt  that  a 
contract  entered  into  between  two  parties,  if  a  good  contract  in 
the  country  where  it  was  made,  is  binding  upon  them  all  the 
world  over.  But  there  is  nothing  of  that  sort  here.  All  that  is 
said  is  that  this  contract  of  marriage  operated  as  a  full  discharge 
of  all  claims  which  the  children  would  other?riie  have  IimL 
against  the  parentis  and  among  other  claims,  that  for  legitim. 
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It  is  not  said  that  the  marriage-contract  imported  a  discharge 
of  legitim,  but  that  it  operated  such  a  discbarge.  Now  it  is  a 
very  startling  proposition  to  say  that  an  English  marriage  con- 
tract in  1830  operated  a  f  uU  discharge  of  a  claim  for  legitim  which 
did  not  arise  till  1873.  Can  the  law  of  England  say  any  such 
thing?  Would  this  deed  operate  as  a  discbarge  of  aU  such 
claims  in  every  country  in  the  world?  It  is  impossible  that  it 
should  have  any  such  effect. 

It  is  not  alleged  that  there  is  any  obscurity  in  the  deed 
requiring  English  law  to  dear  it  up.  But  it  is  said  that  the 
deed  implied  a  discharge  of  all  claims  which  might  arise  to  the 
children.  Now  tbat  is  the  very  case  which,  according  to  the 
law  of  Scotland,  does  not  exclude  the  claim  of  legitim ;  for  the 
law  of  Scotland  says  that  nothing  but  an  express  discharge 
excludes  that  claim.  Therefore  the  statement  on  record  as  to 
the  law  of  England  is  utterly  irrelevant.  There  is  no  need  to 
go  to  England,  where  there  is  nothing  to  be  construed  by  the 
English  law.  ^ 

In  regard  to  the  second  question  I  entirely  agree  with  your 
Lordships. 

Adhere. 
Act.  Solicitor-General  (dark),  Q.C.,Kinnear;  Mackenzie  and 
Kerraack,  W.S.  AgerUa.—Alt,  Watson,  Gloag;  Gillespie  and 
Paterson,  W.S.  Agents.— L  Clerk.  d.o. 


March  12,  1873. 

SECOND  DIVTSION. 

Merrow  and  Fell,  Defenders  and  Appellants,  v.  Hutchi- 
son and  Brown,  Pursuers  and  Respondents, 

Proof—  Written  Contract — Parole — Ship — Charter-Party — ^The 
terms  of  a  charter-party  did  not  preclude  the  parties  from 
making  a  special  arrangement  as  to  deck  cargo,  but  on  the 
contrary,  rather  contemplated  the  possibility  of  such  arrange- 
ment,— UeM,  therefore,  that  a  subsequent  arrangement  be- 
tween the  charterers  and  the  owners,  whereby  the  latter 
undertook  to  carry  deck  cargo  at  the  former's  risk,  could  be 
proved  by  parole  evidence,  as  merely  explanatory,  not  con- 
tradictory, of  the  charter-party  itself. 

Observed  by  Lord  Cowan,  that  deck  cargo  cannot  be  held  with- 
in the  charter-party  unless  the  owners  and  charterers  or 
shippers  have  agreed  to  its  being  carried  on  deck. 

This  was  an  appeal  in  an  action  broncrbt  in  the  SherifT- 
court  of  Lanarkshire  at  the  instance  of  Messrs.  Hntchison 
and  Brown,  sbipbrokers  in  Glasgow,  against  Messrs.  Mer- 
row and  Fell,  also  shipbrokers  there,  in  which  the  former 
sought  to  be  freed  and  relieved  of  the  sum  of  £171,  38.  3d., 
in  which  they  had  been  found  liable  to  Couper,  Blackwood, 
and  Co.,  merchants,  Glasgow,  in  an  action  before  the 
Sheriff  of  Lanarkshire,  with  expenses  of  process  incurred 
by  them  in  defending  said  action. 

The  defenders,  Merrow  and  Fell,  in  the  course  of  their 
business,  and  as  owners,  or  as  representing  and  taking 
burden  on  them  for  the  owners,  of  the  ship  "Abdul  Medjid," 
in  or  about  the  month  of  August  1864,  chartered  said  ship 
to  Hutchison  and  Brown,  the  pursuers,  for  the  voyage  from 
the  Clyde  to  Port  Natal. 

The  following  was  the  charter-party,  so  far  as  material 
to  this  case : — 

"  Olasgow,  ISth  July  1864. — ^It  is  this  day  mutually  agreed 
between  Merrow  and  Fell,  for  owners  of  the  good  ship  or 
vessel  called  the  *  Abdul  Medjid,'  of  Glasgow,  Al,  measuring 
per  register  400  tons,  or  thereabouts,  now  at  Liverpool,  whereof 
Reddie  is  master,  on  the  one  part,  and  Hutchison  and  Brown, 
of  Glasgow,  merchants  and  freighters,  of  the  other  part :  the 
said  ship  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  shall,  with  all  convenient  speed,  after  discharge 
of  her  present  cargo,  proceed  to  the  Broomielaw,  Glasgow,  or  so 
near  thereunto  as  she  can  safely  get,  and  there  load  from  the 
factors  of  the  said  merchants  a  cargo  of  lawful  merchandise, 
which  cargo  the  said  merchants  hereby  engage  to  ship^  not  ex- 


ceeding what  she  can  reasonably  stow  and  cany  over  and  above 
her  tackle,  apparel,  provisions,  and  furniture  ;  and,  being  lo 
loaded,  shall  therewith  proceed  to  Port  Natal,  or  ao  near  there- 
unto as  she  can  safely  get,  and  deliver  the  same  to  the  said 
freighters  or  their  assigns,  freight  for  the  same  being  paid  st 
and  after  the  rate  of  a  lump  sum  of  fourteen  hundred  poundi 
sterling  for  the  full  and  entire  reach  of  the  said  vesaers  hold- 
any  freight  she  makes  above  that  to  be  equally  divided  between 
owners  aud  charterers ;  passengers  in  cabin  to  be  for  ownetV 
benefit ;  rates  of  freight  on  last  voyage  of  '  Criterion '  to  be 
taken  as  a  basis.  ...  It  being  agreed,  that  for  the  security  and 
payment  of  all  freight,  dead  freight,  demurrage,  and  other 
charges,  the  said  master  or  owners  shaU  have  an  absolute  lien 
and  chaise  on  the  said  cargo  or  goods  laden  on  board. 

**  Cargo  to  be  brought  to  and  taken  from  alongside  at  ^K^ 
chant's  risk  and  expense.  The  ship  to  be  consigned  to  the 
chief  shipper's  house  at  Natal  on  usual  terms,  advertising  and 
other  charges  usually  incurred  by  vessels  loading  on  the  berth 
to  be  paid  by  owners. 

'*  The  brokerage  of  5  per  cent,  on  freight  and  passage  monej 
on  this  charter  is  due  to  Hutchison  and  BroMm,  on  signature  oif 
this  agreement,  ship  lost  or  not  lost.  Penalty  for  non-perfonn- 
ance  of  this  agreement,  estimated  amount  of  freight. 

«*  Hutchison  and  Brown.  Mkbrow  and  FeuJ* 

As  the  ground  of  their  case  Messrs.  Hatcbison  and 
Brown  stated — 

"  CoND.  2.  The  pursuers,  as  charterers  of  said  ship,  thereafter 
agreed  with  Couper,  Blackwood,  and  Company,  merchants  is 
Glasgow,  to  carry  in  said  ship  on  said  voyage,  itUer  alia,  563 
boards  red  pine  and  85  red  pine  deak. 

"CoND.  3.  Accordingly  the  said  Couper,  Blackwood,  and 
Company,  on  or  about  the  6th  September  1864,  shipped  at 
Glasgow,  on  board  said  vessel,  said  timber  to  be  carried  to  Port 
Natid,  and  Alexander  Reddie,  the  master  of  said  ship,  and  u 
such  the  agent  and  representative  of  the  defenders,  received  the 
same  on  board,  and  on  or  about  the  23d  day  of  September  1864 
granted  clean  bills  of  lading  therefor."    .     .     • 

'*CoND.  4.  The  defenders  were  bound  under  the  charter  be- 
tween them  and  the  pursuers,  and  by  the  said  bill  of  lading 
and  by  maritime  practice,  to  carry  said  timber  on  said  voya^ 
according  to  the  usages  of  maritime  carriage,  and  to  deliver  ths 
same  at  Port  Natal  in  the  same  good  order  and  condition  in 
which  it  was  shipped— the  act  of  God,  the  Queen's  enemiei, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the  seai» 
river,  and  navigation  of  whatever  nature  and  kind  soever,  ex- 
cepted. 

**  CoND.  5.  Notwithstanding  of  said  obligation  the  defenden, 
by  the  said  Alexander  Reddie,  their  master,  or  others  in  cbazgs 
of  said  vessel,  for  whom  they  are  responsible,  culpably  aad 
negligently  loaded  said  timber  on  the  deck  of  said  ship  instead 
of  in  the  hold,  as  they  were  bound  to  have  done,  and  carried  tht 
same  on  deck  during  the  whole,  or  the  greater  part  of  mi 
voyage. 

«  CoND.  6.  By  loading  and  carrying  said  timber  on  deck  ai 
aforesaid,  the  same  was  damaged  and  deteriorated  in  value  fron 
its  exposure  to  the  excessive  heat  of  the  climate  usually  experi- 
enced on  a  voyage  to  Natal,  against  which  the  defenders  vera 
bound  to  have  provided,  and  also  to  the  injurious  effects  of  raia 
and  sea  spray." 

The  bill  of  lading  was  as  follows : — 

"  Shipped  in  good  order  and  well  conditioned  by  Conper,  BIsek* 
wood,  and  Co.,  of  Glasgow,  in  and  upon  the  good  ship  or  vesiel 

called  the  '  Abdul  Medjid,'  whereof Reddie  is  master  lor 

the  present  voyage,  and  now  lying  in  the  harbour  of  Glaagov, 
and  bound  for  Port  Natal,  to  say  two  thousand  three  huxSrai 
and  sixty-two  boards  white  drain  flooring.  Five  hundred  and 
sixty-three  boards  red  pine,  and  eighty-five  red  pine  deals,  ma* 
chandise,  being  marked  and  numbered  as  in  tiie  margin,  and 
are  to  be  delivered  in  the  like  good  order,  and  well  conditiossdli 
at  the  aforesaid  Port  of  Natal  (the  act  of  God,  the  Qaees% 
enemies,  fire,  snd  all  and  every  other  dangers  and  aceadenti  of 
the  seas,  rivers,  and  navigation  of  whatever  naiars  and  kiid 
soever  excepted),  unto  Messrs.  Blackwood,  Govpsr,  and  Coi» 
D'Urban,  or  to  their  assigns,  freight  for  wiski  goods  to  bo  paid 
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by  the  shippers  at  the  rate  of  ,  as  per  agreement,  with 

^ve  per  cent.,  primage  and  average  accustomed,"  etc. 

So  soon  as  Conper,  Blackwood,  and  Co.  ascertained  that 
the  said  timber  had  been  injured  as  aforesaid,  they  inti- 
mated a  claim  and  raised  action  for  damages  against  the 
pursuers  before  the  Sheriff  of  Lanarkshire,  in  which  they 
prevailed.  The  pursuers  now  sought  relief  against  Messrs. 
Merrow  and  Fell  as  the  owners  of  the  vessel,  and  pleaded — 

1.  The  loss  and  damage  sustained  by  the  said  Couper, 
Blackwood,  and  Company,  for  which  they  had  obtained  decree 
against,  and  been  paid  by  the  pursuers,  having  been  caused  by 
the  culpable  and  negligent  conduct  of  the  defenders,  or  those  for 
whom  they  were  responsible,  the  defenders  were  liable  in  relief 
to  the  pursuers. 

2.  The  defenders  having  contracted  with  the  pursuers  to 
carry  said  timber  from  Glasgow  to  Port  Natal,  and  deliver  the 
same  at  Port  Natal  in  the  same  good  order  and  condition  in 
which  it  was  shipped  (except  as  aforesaid),  and  having  failed  so 
to  do,  were  liable  in  relief  to  the  pursuers  as  concluded  for. 

It  was  agreed  by  minute  between  the  pursuers  and  defen- 
ders in  the  present  action,  that  if  the  defenders  were  found 
liable  at  all  in  relief,  the  amount  should  be  held  to  be  the 
sum  decerned  for  in  the  action  at  the  instance  of  Couper, 
Blackwood,  and  Co.  against  the  pursuers. 

The  defence  was  that  the  pursuers  having  contracted  or 
agreed  for  the  shipment  of  certain  quantities  of  timber,  and 
finding  that  the  whole  could  not  be  stowed  below  deck, 
they  asked  the  master  to  stow  part  on  deck,  in  order  to 
avoid  claims  for  short  shipment.  This  the  master  at  first 
refused  to  do,  but  having  got  the  sanction  of  the  owners 
as  a  favour  to  the  pursuers,  he  ultimately  complied  with 
their  request. 

The  Sheriff-substitute  (W.  G.  Dickson)  pronounced  an 
interlocutor  on  11th  April  1872,  which,  after  finding  the 
£Eu;t8  of  the  case,  was  in  the  following  terms : — 

"  Finds  that  the  parties  are  agreed,  and  also  finds,  in  point  of 
law,  that  the  defenders  are  liable  to  the  pursuers  in  the  said 
gams  and  interest,  unless  it  shall  have  been  proved  that  the 
parsners,  by  special  agreement,  undertook  the  risk  incident  to 
said  wood  having  been  carried  on  deck,  in  which  case  the  de- 
fenders are  not  hable  in  any  of  the  said  sums  :  Finds,  in  point 
of  fact,  that  the  wood  was  so  carried  with  the  pursuers*  know- 
ledge and  consent,  and  under  an  agreement  between  the  parties, 
by  which  the  pursuers  undertook  the  said  risk  ;  therefore  sus- 
tains the  defences  on  the  merits  in  so  far  as  founded  on  the 
said  agreement,  and  assoilzies  the  defenders." 

**  NgU, — .  .  .  The  pursuers' procurator  contended,  and  the  de- 
fenders admitted  at  the  adjourned  debate,  that  although  the 
master  represented  the  charterers  in  signing  the  bills  of  lading 
(these  being  in  execution  of  contracts  between  the  charterers  and 
the  shippers),  yet  under  the  charter-party  the  defenders  con- 
tinued in  possession  of  the  vessel,  and  the  master  and  crew  re- 
mained their  servants.  This  followed  from  the  owners  having 
paid  all  their  wages  and  allowances,  taken  charge  of  the  loading, 
bad  right  to  all  the  passengers*  freight,  as  weU  as  to  a  share  of 
freight  over  the  £1400,  and  had  a  lien  over  all  the  cargo  for 
freight — See  Christie  v.  Lewis,  2  Broderip  and  Bingham,  410, 
and  Fenton  v.  City  of  Dublin  Steam  Company,  8  Adolphus  and 
Ellis,  835.  See  idso  Abbot  on  Shipping,  11th  edition,  241  ; 
M'Lachlan  on  Shipping,  313-5.  It  follows,  as  the  defenders' 
procurator  admitted,  that  they  were  responsible  for  the  proper 
■towage  and  conveyance  of  the  wood,  and  for  any  loss  occasioned 
by  failure  therein,  unless  the  special  agreement  mentioned  in 
^e  interlocutor  be  proved.  The  pursuers  contended  that 
parole  evidence,  which  alone  the  defenders  adduce  upon  this 
agreement,  is  inadmissible,  being  in  contradiction  of  the  written 
oontraet  under  the  charter-party.  This  point  is  not  without 
difficulty.  No  doubt  parole  would  be  inadmissible  to  prove  the 
naked  fact  of  a  change  in  some  of  the  conditions  in  the  charter- 
party — t.g,j  that  the  parties  agreed  to  a  redaction  in  the  freight, 
or  an  alMiiidonment  of  the  lien,  to  a  change  in  the  port  of 
deafcinatknii  or  in  the  conditions  as  to  demnrmge,  and  many 


others.  But  here  the  whole  case  proceeds  on  the  fact  that  the 
carriage  of  the  wood  was  inconsistent  with  the  legal  meaning 
and  effect  of  the  charter-party.  The  defenders  aver  that  this 
was  done,  not  only  with  the  pursuers*  knowledge  and  consent, 
but  at  their  request,  and  under  a  special  agreement,  consequent 
on  there  not  being  room  for  the  wood  in  the  hold.  Sudi  an 
agreement  is  not  a  naked  verbal  fact,  but  a  stipulation  followed 
by  rei  inUrventua,  and  mutual  actings  on  the  faith  of  it.  It  is 
thought  that  the  rule  which  excludes  parole  evidence  of  ar- 
rangements modifying  written  contracts  suffers  exception  in 
such  a  case. 

'^  Several  older  decisions  to  that  effect  are  collected  in  the 
Sheriff-substitute's  work  on  the  Law  of  Evidence,  sec.  163-5,  to 
which  he  takes  leave  to  refer  for  a  full  note  of  theuL 

'*  The  questions  involved  were  fully  considered  by  the  House 
of  Lords  in  the  recent  case  of  Wark  v,  Bargaddie  Coal  Company, 

1859,  3  Macqueen,  467,  the  decision  in  which  (reversing  that 
of  the  Court  of  Session)  supports  the  same  exceptional  rule. 

I  This  action  was  founded  on  an  alleged  violation  of  a  lease  of 
minerals.  All  the  minerals  in  the  lands  of  Bargaddie  were  let 
by  a  written  lease,  but  the  tenants  engaged  to  leave  a  barrier 

'  between  the  Bargaddie  and  the  adjoining  mineral  fields.  The 
tenant  worked  out  at  certain  places  the  barrier  between  Bar- 
gaddie and  the  adjoining  minend  field  of  Bredisholme  ;  and  the 
action  (raised  by  the  proprietor  of  Bargaddie)  was  foimded  on 
this  violation  of  the  lease.  The  tenant  stated  in  defence  that 
the  landlord  had  verbally  agreed  to  waive  the  stipulation  about 
the  barrier,  and  that  he,  the  tenant,  had  removed  it  accordingly, 
in  the  knowledge  and  with  the  acquiescence  of  the  landlord. 
The  Court  of  Session  held  that  these  averments  could  not  be 
pro  veil  by  parole.  The  House  of  Lords  altered  that  judgment, 
and  remitted  to  the  Court  with  the  declaration  that  an  issue 
should  have  been  allowed,  '  Whether  the  barrier  coal  was 
worked  and  removed  with  the  consent  of  the  pursuer.'  Some 
passages  of  the  Lord  Chancellor's  speech  in  deUvering  judgment 
suggested  that  the  admissibility  of  parole  was  carried  in  that 
case  further  than  in  any  previous  authority  in  the  law  of  Scot- 
land. The  present  Lord  President,  however,  observed  in  a  sub- 
sequent case — *  The  rule  of  law,  as  standing  on  that  judgment, 
I  take  to  be,  that  where  there  are  averments  of  acquiescence  in 
operations  inconsistent  with  the  terms  of  the  written  contract, 
they  may  be  admitted  to  proof,  and,  if  it  appear  that  the  ac- 
quiescence was  the  consequence  of  a  previous  arrangement,  that 
it  is  then  competent  to  prove  that  arrangement.'     Per  Inglis 

I  (Justice-Clerk)  in  Sutherland  v,  Montrose  Shipping  Company 

1860,  22  D.  665. 

**  It  is  thought  that  the  principles  thus  laid  down  apply  to 
the  defenders'  averments  in  this  case. 

"Further,  the  charter-party  provides  that  the  'Merchant' 
should  ship  a  cargo  '  not  exceeding  what  she  can  reasonably 
I  stow  and  carry,'  and  that  the  ship  '  so  loaded '  should  proceed 
,  to  Port  Natal  *  and  deliver  the  same '  in  good  condition,  etc.  ; 
'  also  that  the  slump  sum  of  freight  should  he  '  for  the  full  and 
entire  reach  of  the  hold,'  etc.  Under  these  clauses  it  may  be 
fairly  said  that  as  the  wood  was  beyond  the  cargo  which  the 
ship  could  '  reasonably  stow  and  carry,'  it  was  beyond  what  the 
defenders  were  obliged  to  receive  on  hoard ;  or  to  deliver  in 
good  condition  if  so  received ;  and  therefore  that  a  special  agree- 
ment had  to  he  made  regarding  it.  The  Sheriff-substitute  con- 
siders parole  of  the  alleged  agreement  and  relative  actings  of 
the  parties  to  be  admissible,  as  indicating  that  they  interpreted 
the  written  contract  in  the  way  thus  indicated. 

"  Next,  in  considering  the  parole  evidence,  it  is  also  import- 
ant that  the  wood  belonged  to  third  parties — Couper,  Black- 
wood, and  Company — ^with  whom  the  pursuers  had  contracted 
to  carry  it ;  that  the  hold  of  the  ship  was  almost  full  when  the 
wood  arrived  alongside  ;  and  for  that  reason  the  master  refused 
to  Mr.  Brown,  who  acted  for  the  pursuers  in  the  shipment,  to 
receive  it  without  the  defenders'  instructions. 

*' These  facts  are  proved  by  the  evidence  of  the  master 
(Reddie),  and  of  Messrs.  Fell  and  Macpherson ;  corroborated  by 
the  silence  of  Mr.  Brown  and  the  pursuers'  other  witnesses  on 
the  matter.  The  pursuers  were  thus  in  a  dilenuna ;  they  were 
bound  to  the  shippers  to  carry  the  wood,  but  could  not  require 
the  defenders  to  carry  it  under  the  charter-party.  They  con- 
sequently incurred  damages  to  the  former,  unless  they  could  get 
the  latter  to  cany  it  onikr  a  special  arrangement    Some  meet- 
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ings  took  place  between  Brown  on  the  one  hand,  and  the  master 
and  Mr.  Fell  on  the  other,  which  resulted  in  the  wood  being 
received  on  board,  at  Brown's  request,  for  carriage  of  the  greater 
part  on  deck,  whore  alone  he  well  knew  there  was  room  for  it. 
The  master  (Reddie)  and  Messrs.  Fell  and  Macpherson  swear 
that  this  was  done  under  an  express  agreement,  by  which  Mr. 
Brown  (after  representing  to  the  defenders  the  obligations  under 
which  the  pursuers  lay  to  the  shippers)  undertook  all  responsi- 
bility connected  with  the  carriage  on  deck.  Mr.  Brown  con- 
tradicted this,  swearing  that  '  no  timber  was  carried  on  deck 
with  the  pursuers'  knowledge  or  consent.'  He  does  not,  how- 
ever, ezphdn  under  what  circumstances  the  wood  was  ultimately 
received  on  board  and  stowed  on  deck ;  that  being  plainly  for 
the  pursuers'  interest,  but  apparently  not  for  the  defenders',  as 
the  slump  freight  seems  not  to  have  been  reached  in  the  ship- 
ments. 

"The  only  point  adverse  to  the  defenders  is  that,  whereas 
their  witnesses  swear  it  was  arranged  that  the  pursuers  should 
pay  the  extra  insurance  as  for  deck  cargo  and  the  stevedores' 
charges  (probably  trifling)  for  putting  some  of  the  wood  into  a 
small  vacant  part  of  the  hold,  the  defenders  paid  all  the 
stevedores'  chu'ges,  and  there  is  no  proof  of  extra  insurance. 
But  it  is  easy  to  understand  that  the  defenders  might  have 
chosen  not  to  insist  on  these  stipulations. 

"  After  carefully  weighing  the  whole  evidence,  the  SheriflF- 
substitute  is  satisGed  that  the  wood  was  shipped  and  carried 
under  the  special  agreement  thus  explained. 

"The  pursuers'  procurator  admitted  that  all  the  damage 
arose  either  directly  or  indirectly  from  the  carriage  on  deck,  and 
that  no  damages  to  it  by  the  master  or  crew  independently  of 
that  is  proved.  Besides,  the  pursuers'  averments  do  not  cover 
any  damage  of  the  latter  kind. 

'*  On  the  grounds  thus  fully  explained,  the  Sheriff-substitute 
is  satisfied  that  the  defenders  should  be  assoilzied." 

The  Sheriff  (Glassford  Bell)  on  appeal,  taking  a  different 
view  of  the  import  of  the  evidence,  recalled  this  inter- 
locutor, and  found  for  the  pursuers,  holding 
"that  the  onus  of  proving  that  they  were  relieved  from  their 
responsibility  as  regards  the  said  timber  lay  on  the  defenders, 
and  they  have  not  attempted  to  establish  the  fact,  except  by 
certain  parole  evidence,  which  was  admitted,  subject  to  all  ob- 
jections to  its  competency,  and  which,  contradicted  as  it  is  by 
the  parole  evidence  adduced  by  the  pursuers,  cannot  be  held 
sufficient  to  prove  relief  from  said  responsibilily." 

^  The  defenders  appealed  to  the  Court  of  Session. 

Authorities  cited  for  them  ; — ^Wark  v.  Bargaddie  Coal  Com- 
pany, 27th  February  1855,  ante,  vol.  xxviL  p.  224,  and  6th 
March  1856,  voL  xxviii.  p.  319 ;  reversed  arUe,  vol.  xxxi. 
pp.  323  and  767  ;  Sutherland  v.  Montrose  Shipbuilding  Com- 
pany, 3d  Feb.  1860,  atUe,  voL  xxxii  p.  262. 

Argued  for  the  pursuers — 

This  charter-party  embodied  an  agreement,  not  letting 
the  whole  ship  so  as  to  relieve  the  owners  of  responsibility,  it 
was  merely  a  letting  of  the  whole  carrying  room  of  the  ship.  It 
was  a  question  on  the  construction  of  the  charter-party  whether 
the  chiuterers  were  entitled  to  require  the  owners  to  carry  deck 
cargo.  But  looking  to  the  stipulation  for  additional  freight, 
which  they  contended  could  only  refer  to  deck  cargo,  it  was 
beyond  doubt  that  the  owners  agreed  to  carry  deck  cargo  so  far 
as  consistent  with  the  safe  working  of  the  ship.  That  was  included 
under  the  charter-party,  and  the  owners  had  moreover  a  per- 
sonal interest  in  the  extra  freight.  They  were  responsible 
therefore  for  the  safe  carriage. 

The  next  question  was,  whether  parole  evidence  was  admis- 
sible to  vary  the  stipulations  of  the  charter-party.  Whatever 
the  rule  introduced  by  Wark  v,  Bargaddie  Coal  Company  might 
be,  it  had  no  application  here.  For  the  bill  of  lading  granted  by 
the  defenders'  servant  was  distinct  in  its  terms,  and  constituted 
a  written  contract  subsequent  to  the  alleged  modification  of  the 
agreement  in  the  charter-party.  In  the  face  of  this  written  contract 
it  was  quite  incompetent  to  look  at  parole  evidence  of  alleged 
modifications  of  the  charter-party.  They  contended,  therefore, 
that  the  cargo  being  taken  and  bill  of  lading  granted  without 
any^Bpeoial  stipulation,  the  cargo  was  just  tal^  in  the  ordinary 


way  at  the  owner's  risk,  and  the  chaiteren,  or  their  assignees, 
the  merchants  shipping  the  goods,  were  entitled  to  require  that 
the  cargo  be  carried  in  safety. 

At  advising — 

Lord  Justice-Clerk. — ^The  circumstances  of  this  case  are  ai 
follows :  A  cargo  of  timber  was  to  a  certain  extent  carried  cm 
the  deck  of  the  vessel  in  question,  and  in  consequence  it  arrirnd 
at  Port  Natal  in  a  somewhat  damaged  condition.  On  account 
of  this  the  shippers  brought  an  action  of  damages  against  tbe 
charterers,  and  obtained  decree  against  them.  The  charteren^ 
Hutchison  and  Brown,  accordingly  paid  to  the  shif^wn, 
Couper,  Blackwood,  and  Company,  the  snm  of  £171,  3s.  3d,  and 
then  brought  the  present  action  against  the  owners  for  re- 
covery of  that  sum. 

In  this  action  the  allegations  of  the  defenders  are  very  simple. 
They  say  that  the  timber  was  carried  on  deck  at  the  request  of 
the  pursuers,  and  that  therefore  they  must  bear  the  loss  result- 
ing therefrom.  The  pursuers  answer  that  there  was  no  sudi 
agreement,  and  we  heard  an  able  argument  to  the  effect  that 
such  an  agreement  was  excluded  by  the  terms  of  the  charter- 
party,  and  that  in  face  of  that  document  it  was  incompetent  to 
attempt  to  prove  any  such  agreement. 

Now  I  am  not  sure  if  I  read  the  charter-party  rightly,  bat  1 
cannot  read  it  otherwise  than  as  an  agreement  for  the  whole 
space  available  for  cargo,  in  so  far  as  consistent  with  the  safe 
and  reasonable  loading  of  the  ship. 

The  freight  was  to  be  paid  at  the  rate  of  a  snm  overhead  of 
£1400,  for  the  full  reach  of  the  vessel's  hold — any  freight  made 
above  that  to  be  divided  equally  between  the  owners  and  tiie 
charterers.  Matters  being  in  this  position  I  suppose  that  the 
charterers  advertised  the  vessel,  and  in  the  end  they  obtained 
cargo  sufficient  to  entitle  them  to  the  full  freight,  but  in  order  to 
load  this  caigo  they  were  obliged  to  carry  part  of  it  on  deck 
besides  filling  the  hold.  It  seems  that  the  full  freight  of  £1401 
would  not  have  been  obtained  without  the  additional  caigo 
which  was  carried  on  deck. 

Now  I  do  not  see  anything  in  the  charter-party  preduding 
the  parties  from  entering  into  such  an  agreement  in  order  to 
enable  the  charterers  to  obtain  the  freight ;  on  the  contrary,  1 
think  that  the  charter-party  contemplated  the  possibility  of 
some  such  arrangement. 

Then  the  pursuers  refer  to  the  bill  of  lading  as  implyii^ 
a  specific  obligation  on  the  owners  to  deliver  the  cargo  safely.  I 
do  not  so  read  it.  It  appears  to  me  that  the  charterers  were 
liable  to  the  owners  of  the  goods  for  their  safe  carriage  aad 
delivery. 

Thus  I  do  not  see  anything  to  prevent  the  owners  aad 
charterers  making  an  arrangement  as  to  deck  cargo,  or  to  pre* 
elude  evidence  of  the  fact  that  this  was  done  within  the  knowledge 
and  at  the  request  of  the  charterers.  Now,  looking  to  the  efi- 
dence  upon  this  last  point,  if  we  credit  the  scanty  evidence  in  ^ 
former  case,  the  charterers  ^new  nothing  about  the  arrangemest; 
but  on  the  evidence  now  before  us  I  have  no  doubt  thrt 
they  did  know.  The  proof  shows  that  the  charterers  applied 
to  the  master  of  the  vessel  to  allow  cargo  to  be  loaded  on  deck ; 
and  that  the  master  accordingly  got  leave  from  the  owners  to 
do  so.  Now,  in  these  circumstances,  is  it  reasonable  or  consist- 
tent  with  justice  that  the  owners  should  be  held  liable  for  tlie 
damage  occasioned  by  an  arrangement  made  only  because  tlie 
pursuers  requested  it  ?  I  am  of  opinion  that  the  Sheriff's  judg- 
ment is  wrong,  and  should  be  recidled. 

Lord  Cowan. — It  is  unnecessary  for  me  to  go  over  the  dream* 
stances  of  this  case  after  your  Lordship's  statement  of  then. 
There  are  two  points  which  require  particular  attention.  Fiiit» 
the  interpretation  which  we  are  to  put  upon  the  chmrter-paitf 
as  written  evidence  of  the  contract  between  the  parties.  Second, 
the  footing  on  which  the  deck  cai^  was  carried.  Now,  yriHk 
regard  to  the  charter-party,  I  cannot  see  anything  in  its  tenM 
necessarily  exclusive  of  parole  proof  on  the  point  remitted 
to  probation  by  the  Sheriff.  I  cannot  read  it  otherwise  thas 
that  a  slump  sum  of  £1400  was  to  be  paid  as  freight  lor 
the  vessel's  hold  as  a  fixed  minimum  freight^  aad  that  say 
profit  from  sub-freight  made  by  the  chartsram  after  psyi>8 
themselves  the  freight  of  £1400,  was  to  be  divided  between 
owners  and  charterers. It  just  means  that  tha  owBen  shosU 
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have  at  least  £1400,  and  a  half  sliare  of  the  profit  from  sub- 
freight  over  ami  above  tliat  sum.  A  basis  for  the  rates  of  sub- 
freight  was  fixed  for  the  protection  of  the  owners,  and  I  cannot 
see  anything  unusual  in  the  whole  arrangement,  or  ground  for 
holding  that  the  stipulation  had  special  regard  to  deck  cargo, 
so  as  to  infer  the  owners'  consent  to  that  loading.  But  even 
Bupix>sin?  we  took  the  view  of  the  charterers,  I  cannot  see  any- 
thing which  should  exclude  parole  proof  as  to  the  footing  on 
iHrhich  deck  cargo  was  actually  carried  and  the  agreement  be- 
tween the  parties  with  regard  to  it.  Did  not  this  stipulation, 
whatever  construction  we  put  upon  it^  just  make  the  owners 
and  charterers  partners  or  joint  adventurers  quoad  hoc  f  I  ap- 
prehend that  according  to  the  law  maritime,  deck  cargo  can- 
not be  held  within  the  charter-party  unless  the  owners  and 
charterers  or  shippers  have  agreed  to  its  being  carried  on  deck. 
It  is  not  absolutely  an  illegal  cargo,  but  it  is  always  a  question- 
able cargo,  as  interfering  more  or  less  with  the  working  of  the 
ship.  Supposing  in  the  present  case  that  deck  cargo  was  offered 
by  the  charterers,  it  was  the  direct  duty  of  the  master  to  ob- 
tain first  the  consent  of  the  owners  before  accepting  it.  Now 
all  that  is  offered  to  be  proved  is  just  this,  that  the  parties  to 
this  charter-party  did  agree  in  certain  terms  that  cargo  should 
be  taken  on  deck.  This  is  but  to  explain,  not  to  contradict,  the 
charter-party  itself.  T  am  quite  prepared  to  recognise  the  \}r\n- 
ciple  laid  down  in  Wark  v.  The  Bargaddie  Coal  Company,  the 
bearing  of  which  has  been  so  often  explained  since,  and  also  in 
the  Montrose  Shipping  Company's  case,  where  the  demand  for 
parole  proof  was  not  founded  on  rei  interventus,  as  in  Wark*s  case, 
following  on  the  alleged  agreement,  but  was  directly  con- 
tradictory of  the  written  agreement.  These  do  not  touch  the 
]>re8ent  question,  where  the  desire  is  only  to  explain,  not  to 
contradict,  the  written  bargain  between  the  owners  and 
charterers,  who  were  virtually  ])artncrs  in  this  adventure. 

On  the  import  of  the  proof  which  was  allowed,  I  quite  agree 
with  the  view  taken  by  the  Sheriff-substitute,  and  in  Uie  opinion 
of  your  Lordship,  in  which  generally  I  quite  concur. 

Lords  Benholme  and  Neaves  concurred. 
The  following  interlocutor  was  pronounced  : — 
**  Find  that  the  jmrsuers  entered  into  the  charter-party  No. 
10/1  of  Process  :  Find  that  the  vessel  was  navigateil  on  the 
voyage  by  the  master  and  crew  as  the  defenders'  servants  :  Find 
that  the  pursuers,  as  charterers  of  the  ship,  agreed  with  Messrs. 
Con  per,  Blackwood,  and  Company  of  Glasgow,  to  carry  therein 
on  the  said  voyage  563  boardsand  85deals  respectively  of  red  pine, 
being  then  **  in  good  order  and  well  conditioned,"  and  to  deliver 
them  in  like  good  order  at  Natal,  the  usual  risks  of  the  sea,  the 
ftct  of  Ood,  and  the  Queen's  enemies  excepted :  Find  that  the 
laid  wood  having  been  taken  on  board  by  the  master  and  others 
IB  tbe  defenders'  servants,  was  conveyecl  to  Natal,  but  that,  on 
lelivery  there,  a  large  proportion  of  it  was  found  to  be  much 
lamaged  in  consequence  of  having  been  carried  on  deck  through- 
>at  the  voyage  and  been  thereby  injured  by  the  weather  and 
leat :  Find  that  the  wood  in  question  was  so  carried  on  deck  i 
ritih  tbe  pursuers'  knowledge  and  consent,  and  under  an  agree- 
nent  between  the  parties,  by  which  the  pursuers  undertook  the 
•iak,  of  its  being  so  carried  :  Therefore  recall  the  judgment  ap- 
»ealed  from :  Sustain  the  defences  ;  assoilzie  the  defenders  from 
;he  conclusions  of  the  summons,  and  find  the  defenders  entitled 
«o  expenses  both  in  this  and  the  Sheriff-Court,"  etc. 

Act.  Watson,  Keu-;  Webster  and  Will,  S.S.C.  Agents.^AlL 
Solicitor-General  (Clark,  Q.C.),  Balfour  ;  J.  and  R.  D.  Ross,  W.S. 
igent8.-  I.  Clerk,  h.j. 

March  14,  1873. 

FIRST  DIVISION. 

Charlis  T.  N.  Mather  and  Another,  Pursuers,  v.  James 
Macbraire  and  Others,  Defenders. 

Rtoer — Fishing9 — Alveus,  opercUioM  on —  Tided  River — Flood — 
In  an  action  at  the  instance  of  the  proprietor  of  a  salmon- 
fiflhing,  held  under  a  Crown  grant,  on  one  side  of  a  public 
tidal  river,  against  the  proprietor  of  the  opposite  fishing,  who 
w^ao  held  under  a  Crown  grant,  (the  medmmfilum  being  the 
boundary  of  the  two  fisheries),  to  have  the  opposite  proprie- 
tor interdicted  Mid  prohibited  from  repairing  and  filling  up,  on 
VOU  XLV. — NO.  XXII. 


his  own  side  of  the  medium  Jiluni,  certain  gaps  caused  by  un- 
usual and  sudden  floods  in  a  gravel  bank  extending  three- 
fourths  across  the  stream,  and  which  operations  had  the  effect 
of  keejiing  the  main  current  of  the  river  in  its  normal  posi- 
tion— ^which  was  more  favourable  to  the  defender  than  the 
pursuer — Iiehl  that  the  operations  were  legal,  being  executed 
de  recenti  after  tbe  floods,  and  in  accordance  with  the  im- 
memorial usage  of  proprietors  and  tenants  of  salmon-fisheries 
on  that  river,  and  there  being  a  right  in  the  grantee  of  a 
salmon-fishing  to  preserve  and  enjoy  the  solum  of  his  fishing 
in  the  state  in  which  it  was  at  the  date  of  his  obtaining  the 
grant. 

Mr.  Mather  was  proprietor  nnder  a  Crown  grant  of  the 
Watham  salmon-fishing  on  the  southeni  or  English  side 
of  the  Tweed,  above  Berwick,  where  that  river  was  a 
public  tidal  stream  ;  this  fishing  he  let  for  £54  per  annum 
to  George  Young,  fishmonger,  Berwick.  Mr.  Macbraire 
was  proprietor  also  under  a  Crown  grant  of  a  salmon-fish- 
ing on  the  northern  or  Scotch  side  of  the  Tweed,  called 
the  "  Scotch  New  Water  Fishing,"  ex  adverso  of  his  lands 
of  Tweedhill  and  immediately  opposite  Mr.  Mather's  fish- 
ing ;  this  fishing  he  let  to  the  Berwick  Shipping  CoYnpany 
at  a  rent  of  £300  per  annum.  These  two  fishings  were 
respectively  bounded  by  the  medium  filum  of  the  Tweed. 
A  gravel  bank  extended  from  near  the  English  bank  of 
the  Tweed  for  125  yards  or  thereby  across  the  river  towards 
the  Scotch  side — taking  up  about  three-fourths  of  the 
width  of  tbe  river  and  reaching  to  within  about  20  yards 
of  the  Scotch  bank.  The  main  body  of  the  water  flowed 
in  this  space  of  20  yards  near  the  Scotch  bank,  and  at 
low  water  the  salmon  could  only  ascend  at  that  place. 
The  mode  of  fishing  practised  at  these  stations  was  that 
of  "  fording  "  the  fish,  i.e.,  a  watch  was  kept  till  a  fish 
was  seen  ascending  the  channel  and  then  the  net  was  cast 
and  the  fish  captured.  In  the  exercise  of  this  mode  of 
fishing,  the  tenants  of  the  Scotch  fishery  had  a  great  ad- 
vantage in  the  closer  proximity  of  the  main  channel  to 
their  station.  In  the  winters  of  1866  and  1870,  unusual 
floods  occurred  in  the  Tweed,  and  on  each  occasion  gaps 
were  made  in  the  gravel  bank  above  mentioned,  which, 
while  they  remained,  caused  the  deeper  channel  of  the 
river  to  flow  further  from  the  Scotch  bank,  and  nearer 
the  medium  filum  of  the  stream.  The  consequence  of 
this  was,  that  Mr.  Mather's  tenant  on  the  English  side 
was  able  to  "  ford  "  the  fish  more  effectually  from  his  side, 
and  therefore  to  take  more.  In  July  or  August  of  1867 
and  in  August  1871,  Mr.  Macbraire  and  his  tenants  filled 
up  the  gaps  caused  by  the  floods  of  the  respective  preced- 
ing winters  with  stones  and  gravel,  and  in  that  manner 
succeeded  in  restoring  the  bank  to  its  former  state,  and 
bringing  the  main  current  back  into  the  channel  most 
convenient  for  them. 

Mr.  Mather  and  his  tenant  objected  to  these  operations, 
and  an  action  of  declarator  and  interdict  against  Mr.  Mac- 
braire and  his  tenants  was  brought  in  the  Court  of  Session. 
The  declaratory  conclusion  was  to  the  effect  that  the  de- 
fenders had  **  no  right  or  title  to  interfere  with  a  bank  or 
bed  of  sand,  gravel,  and  stones,  forming  part  of  the  alveus 
of  the  river  Tweed  "  at  the  place  above  described,  "  or 
to  embank  or  otherwise  protect  the  said  bank."  The 
other  conclusions  were  to  have  it  found  and  declared  that 
the  operations  before  mentioned  were  illegal,  and  to  have 
the  defenders  decerned  to  remove  the  embankment,  and 
Interdicted  from  ever  again  erecting  such  obstructions,  or 
otherwise  from  scraping  out  the  alveus  of  the  stream  on 
their  side,  so  as  to  divert  the  cnrrent. 

Pleaded  for  the  pursuers — 

1.  The  operations  of  the  defenders  oomplained  of  being  illegal 
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and  unwarrantable,  and  injuriona  to  the  property  of  the  pur- 
suers, the  ))ur8uer8  were  entitled  to  decree  of  declarator  to  the 
effect  concluded  for.  2.  The  defenders  having  no  right  to  inter- 
fere with  the  alveus  of  the  river  Tweed  to  the  injury  of  the 
pursuers*  right  of  salmon-fishing,  the  pursuers  were  entitled  to 
decree  interdicting  and  prohibiting  them  in  terms  of  one  or  other 
of  the  conclusions  of  the  summons  for  interdict. 

Pleaded  for  Mr.  Macbraire — 

2.  The  pursuers  had  set  forth  no  relevant  or  sufficient  case 
to  support  the  conclusions  of  the  action.  3.  The  defenders* 
o[)erations  being  entirely  on  their  own  side  of  the  medium  Jilum, 
and  having  had  no  effect  on  that  part  of  the  stream  which 
flowed  to  the  south  thereof  or  upon  the  pursuers'  fishery,  which 
lay  to  the  south  of  the  medium  filamy  the  defenders  were  entitled 
to  absolvitor.  5.  The  defenders  not  having  altered  the  course 
of  the  stream  in  any  way,  but  only  having  kept  it  the  same  as 
it  had  been  for  forty  years  and  upwards  or  from  time  immemo- 
rial, the  defenders  were  entitled  to  absolvitor.  6.  SeparcUim^ 
the  whole  of  the  defenders*  operations  having  been  performed 
according  to  the  usual  and  immemorial  custom  of  the  Tweed 
fisheries,  and  having  been  necessary  to  maintain  the  fishing  in 
working  condition,  the  defenders  were  entitled  to  absolvitor. 

Pleaded  for  the  tenants — 

2.  The  pursuers  were  barred  by  mora  and  acquicsence  from 
now  objecting  to  the  operations  executed  by  the  defenders  in 
1867>  3.  The  defenders  were  entitled  to  execute  the  operations 
which  they  carried  through  in  1867  and  since  then,  in  respect 
(I.)  These  operations  did  not  affect  the  alveus  to  the  south  of 
the  medium fifum^  (2.)  The  said  operations  had  only  the  effect 
of  maintaining  the  river  in  the  natural  course  in  which  it  had 
run  from  time  immemorial,  and  (3.)  The  said  operations  were 
not  injurious  to  the  pursuers*  fishings. 

The  Lord  Ordinary  (Jerviswoode)  before  answer  allowed 
both  parties  a  proof  of  their  averments.  The  proof  was 
taken  by  his  Lordship,  and  in  the  course  of  it,  it  appeared 
that  the  pursuers'  fishings  had  been  of  very  little  value 
prior  to  the  floods,  whereas  the  defenders'  fishings  bad  been 
exceedingly  valuable,  and  suffered  much  from  the  diver- 
sion of  the  current.  There  was  some  conflict  of  evidence 
as  to  the  usage  and  custom  of  the  Tweed  fishers  as  to 
repairing  and  restoring  banks,  etc.,  which  had  been 
damaged  by  floods,  but  the  preponderance  of  evidence, 
both  numerically  and  as  regarded  length  of  experience, 
was  in  favour  of  the  defenders,  and  to  the  effect  that  such 
operations  were  invariably  executed. 

On  30th  November  1872  Lord  Jerviswoode  pronounced 
the  following  interlocutor : — 

'*  Finds,  as  matter  of  fact  (1.)  That  the  operations  forming  the 
subject  of  the  present  action,  and  which  were  executed  by  the 
defenders  in  or  upon  the  bank  or  bed  of  sand,  gravel  andr  stones 
described  in  the  record,  and  forming  part  of  the  ah^us  of  the 
river  Tweed,  and  in  or  upon  other  parts  of  said  afveu^y  were 
executed  upon  the  north  or  Scotch  side  of  the  m/>.dium  Jilum  of 
said  river,  and  with  relation  to  the  salmon  fishing  known  as  the 
Scotch  New  Water  Fishing  belonging  to  the  defender  Mr.  Mac- 
braire, and  situated  ex  adverso  of  his  lands  and  estate  of  Tweed- 
hill:  (2.)  That  at  the  said  salmon -fishing  the  main  body  of 
water  now  flows,  and  has  for  forty  years  and  upwards  flowed 
along  the  north  or  Scotch  side  of  the  river  :  (3.)  That  the  said 
operations  of  the  defenders  had  not  the  effect  of  diverting  the 
water  of  the  river  from  its  natural  or  ordinary  course,  or  of 
changing  the  same :  (4.)  That  the  said  operations  were  per- 
formed for  the  purpose  of  repairing  the  damage  caused  to  the 
bed  of  the  river  by  winter  floods  and  floating  masses  of  ice  or 
otherwise,  and  of  restoring  the  channel  to  its  former  state,  and 
so  maintaining  the  said  salmon-fishing  in  a  suitable  condition 
for  the  due  and  proper  use  of  nets  therein  and  otherwise  for  the 
due  exercise  of  the  rights  of  the  defenders  in  relation  to  the 
said  fishing ;  and  that  said  operations  did  not  go  beyond  reason- 
able repair  to  the  bed  of  the  river :  and  (5.)  That  the  defenders 
and  their  predecessors  have  been  in  use  for  forty  years  and 
upwards,  and  for  the  like  purpose,  to  execute  operations  of  the 
desoriptioD  complained  of : — Further,  and  as  matter  of  law, 


finds  that  the  defenders  were  and  are  entitled  to  execute  sodi 
operations,  and  that  these  are  not  such  as  to  warrant  the 
interference  of  the  pursuers  with  the  same  :  Therefore  assoilzies 
the  defenders  from  the  conclusions  of  the  summons,  and  decerns : 
Finds  the  pursuers  liable  to  the  defenders  in  expenses  in  so  fv 
as  they  have  not  already  been  found  liable  therein  ;  allows  an 
account,"  etc 

"  -ATote.— The  case  which  the  Lord  Ordinary  baa  now  disposed 
of  is  of  great  importance  to  the  parties  directly  interested  in  it, 
and  probably  in  a  more  general  sense.  Its  merits  have  been 
discussed  with  much  ability  and  anxiety  before  the  Lord 
Ordinary,  and  after  the  best  consideration  he  could  give  to  tbe 
evidence  and  to  the  argument^  he  has  embodied  his  views  in  the 
preceding  interlocutor,  the  merits  of  which  will,  doubtless,  form 
the  subject  of  further  discussion  and  consideration  elsewhere." 

The  pursuers  recUimed,  and  argued — 

So  long  as  the  river  continued  to  flow  between  the  same 
banks  as  formerly,  neither  the  defenders  nor  any  one  else  had  a 
right  to  interfere  with  its  solum  or  alveua.  Whatever  happened 
naturally  and  from  accidental  causes  must  just  be  accepted  bj 
the  owners  of  fishings  whether  it  benefited  or  injured  their  fish- 
ings. It  was  settled  by  a  series  of  decisions  that  no  one  had  a 
right  to  interfere  with  the  cUveus  of  a  stream  of  which  be  wis 
not  the  absolute  proprietor,  and  that  the  owner  of  the  opposits 
fishings  was  entitled  to  object  to  and  interdict  any  operatioDs 
in  alveo.  Proprietors  of  fishings  situated  as  these  were  had  a 
common  interest  in  the  solum  of  the  river  which  entitled  eadi 
to  object  to  any  operations  made  or  attempted  to  be  made  hj 
the  other,  whether  they  could  be  proved  to  be  absolntdj 
injurious  or  not  The  mere  chance  of  causing  an  alteration  is 
the  flow  of  the  current  was  enough  to  justify  an  application  for 
interdict — Morris  v,  Bicket,  20th  May  1864,  ante^  voL  xzxrl, 
p.  629,  and  H.  of  L.,  13th  July  1866,  ante,  vol.  xxxviiL  p.  547, 
and  1  Law  Rep.  (Scotch  App.)  47 ;  Lindsay  v.  Thomson,  15tk 
Nov.  1866,  ante,  voL  xxxix.  p.  22 ;  Jackson's  Trustees  t. 
Marshall,  4th  July  1872,  ante,  voL  xliv.  p.  506 ;  Town  of 
Nairn  ».  Brodie,  28th  July  1738,  M.  12779;  Farquhsrsoo  r. 
Farquharson,  25th  June  1741,  M.  12779 ;  Town  of  Abodeenn 
Menzies,  22d  Nov.  1748,  M.  12787 ;  Lord  Zetland  o.  Gloren 
of  Perth,  31st  Jan.  1868,  ante,  voL  xL  p.  162 ;  Mensifli  n 
Marquis  of  Breadalbane,  4th  July  1828,  3  W.  and  S.  235. 

Argued  for  the  defenders — 

The  pursuers  here  were  not  put  in  any  worse  position  than  tkf 
had  been  in  before  the  operations  they  complained  of  bad  beea 
rendered  necessary.  They  could  still  carry  on  their  fishing  ai  tfaef 
had  previously  done ;  all  that  was  taken  from  them  was  tW 
chance  of  their  fishery  improving  owing  to  the  effect  of  the  flood 
It  was  quite  competent  for  the  owner  of  a  fishing  de  r^eenU  to 
restore  the  solum  of  his  fishery  to  its  former  state  after  it  bad 
been  injured  by  a  flood,  and  that  was  all  that  had  been  doM 
here.  When  the  Crown  granted  a  right  of  salmon  fishing  il 
necessarily  at  the  same  time  gave  right  to  the  grantee  to  maia- 
tain  the  solum  of  his  fishery  at  his  own  expense — Milne  Hobb 
17.  Smith,  23d  Nov.  1850,  ante^  vol  xxiiL  p.  33,  and  13  D. 
p.  112. 

At  advising — 

Lord  Deas. — The  question  in  the  present  case  involvei  wm 
elements  of  novelty,  and  requires  careful  consideration.  It  it* 
lates  to  salmon-fisheries  in  a  portion  of  the  river  Tweed,  at  i 
l^lace  where  the  river  is  mutually  admitted  to  be  a  public  tidil 
river.  The  pursuer  Mr.  Mather  is  a  domiciled  Englishman,  aai 
the  defender  Mr.  Macbraire  is  a  domiciled  Scotsman.  The  po^ 
suer  Mr.  Mather  is  proprietor  of  the  Watham  salmon-fiikoy 
connected  with  the  English  or  southern  bank,  and  tW 
defender  Mr.  Macbraire  is  proprietor  of  the  salmon-fisheiy  ot 
the  Scotch  or  northern  side,  immediately  opposite,  connected 
with  his  lands  of  Tweedhill.  I  understand  the  medium  jlltm 
to  be  admittedly  the  boundary  of  the  two  fisheries,  as  weD  m 
of  the  two  countries,  recognising  the  doctrine  laid  down  in  tbs 
case  of  Milne  Home  v.  Smith,  Nov.  23, 1850,  13  D.  112— notked 
by  your  Lordship  in  the  chair  in  the  coarse  of  the  diseosttOB* 

Both  rights  of  fishing  necessarily  flow  from  Grown  gnsta* 
and  although  it  would  appear  that  one  or  other  of  these  gniti 
may  have  originated  before  the  union  ol  the  Crowni^  I  do  as* 
think  that  this  creates  any  specialty  of  importHice.    The  tv» 
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Oowos  are  now  united,  and  the  case  is,  I  think,  to  be  dealt 
with  upon  the  footing  of  two  grants  flowing  from  the  same 
sovereign  power,  and  giving  out  rights  which  in  both  countr  es 
are  deemed  inter  regalia  minora. 

The  defender  Mr.  Macbraire  is,  as  I  have  said,  proprietor  of 
the  lands  of  Tweedhill,  upon  which  he  draws  his  nets.  The 
pursuer  must,  no  doubt,  have  right  to  draw  his  nets  on  the 
southern  side.  Allusion  is  made  in  the  proof  to  "  Mr.  Mather's 
land,"  but  it  is  not  averred  in  the  record  that  he  isproprietorof  any 
lands  there.  This,  however,  is  of  no  moment,  because  neither 
party  pretends  to  be  exercising  or  enforcing  any  rights  as  a  riparian 
proprietor.  The  title  and  interest  asserted  on  both  sides  are 
exclusively  the  title  and  interest  of  proprietors  of  salmon-fish- 
ings in  a  tidal  public  river.  Neither  of  them  has  any  property 
in  the  solum  of  the  river,  which  remains  vested  in  the  Grown. 
The  question  between  them  substantially  comes  to  be,  whether, 
if  a  sudden  and  unusual  flood  has  altered  the  solum  or  be<l  of  the 
river  upon  one  side  of  the  medium  Jilam  in  a  manner  prejudicial 
to  the  salmon-fishing  upon  that  side,  the  party  whose  fishing  is 
thus  injured  can  be  prevented  by  the  other  from  de  recerUi  re- 
storing the  solum  on  his  own  side  to  the  same  state  in  which  it 
was  immediately  before  the  flood  ?  That  is  what  the  defender 
lias  done,  and  it  is  clear,  I  think,  upon  the  proof,  that  that  is 
all  which  he  has  done. 

A  gravel  bank  of  considerable  breadth  extends  from  near  the 
English  side  for  125  yards  or  thereby  across  the  river  towards 
the  Scotch  side,  being  about  three-fourths  of  the  width  of  the 
river,  and  reaches  to  within  20  yards  or  thereby  of  the  Scotch 
side.  These  are  the  measuremeots  averred  by  the  pursuers  in 
article  4  of  their  condescendence,  but  accuracy  or  precision  as  to 
these  measurements  is  not  material  to  the  question  at  issue. 
The  main  body  of  the  water  flows  within  this  last-mentioned 
space,  hypothetically  assumed  to  be  20  yards  or  thereby  on  the 
Scotch  side ;  and  at  low  water  the  salmon  can  only  ascend  in 
this  comparatively  limited  space,  so  that  the  defender  Mr.  Mac- 
braire and  his  tenants  have  a  much  better  opportunity  of  watch- 
ing (or,  as  it  is  called,  of  fording)  the  fish,  and,  consequently, 
o£  catching  them,  than  they  would  otherwise  have. 

It  appears  that  about  July  or  August  1 867,  and  again  in  August 
]871»  the  defender  Mr.  Macbraire  and  his  tenants  performed 
certain  operations  on  the  bed  of  the  river,  on  their  own  side 
of  the  medium  filumy  by  filling  in  stones  and  gravel  for  the  pur- 
pose and  with  the  effect  of  filling  up  gaps  in  the  said  bank, 
which  had  been  caused  by  unusual  floods  in  the  course  of  each 
of  the  two  immediately  preceding  winters  respectively,  and 
thereby  restoring  the  bimk  to  the  same  state  it  had  been  in,  prior 
to  these  floods.  These  are  the  operations  which  the  pursuer 
complains  of  and  seeks  to  have  undone.  The  gaps,  while  they 
remained,  had  the  effect  of  causing  the  deeper  portion  of  the 
water,  in  which  the  fish  prefer  to  ascend,  to  flow  nearer  than 
formerly  to  the  medium  filam,  and  this  the  pursuer  alleges  gave 
him  an  opportunity,  which  he  had  not  before,  of  watching  the 
fish  from  his  side  of  the  medium  filum,  and,  consequently,  a 
better  opportunity  than  formerly  of  securing  them. 

The  pursuer  does  not  say  that  the  operations  complained  of 
will  or  can  in  any  way  prevent  him  from  exercising  his  rights  of 
fishings  in  precisely  the  same  manner  and  with  the  same  results, 
as  these  rights  hacl  been  exercised  for  time  immemorial,  prior  to 
the  floods  in  question.  What  the  pursuer  complains  of  is  not 
any  injury  or  possible  injury,  but  that  he  is  deprived  of  a  bene- 
fit which  had  resulted  to  him  from  the  floods.  His  ailment  is, 
that  whatever  changes  occur  upon  the  cdveus  of  the  river  from 
the  floods,  however  unusual,  or  from  any  other  accidental  cause, 
the  parties  must  accept  the  benefit  or  injury,  as  the  case  may 
be,  to  their  respective  fisheries  resulting  from  these  changes, 
aod  can  lawfully  do  nothing  to  restore  themselves  against  these 
results,  so  long  as  the  river  continues  to  flow  within  the  same 
banks  as  formerly. 

The  immemorial  usage  of  proprietors,  and  tenants  of  salmon- 
fisheries  in  the  river,  has  certainly  been  adverse  to  this  conten- 
tion. The  pursuer's  witnesses  no  doubt  say  that  any  operations 
they  have  known  to  be  performed  on  the  bed  of  the  Tweed 
have  always  been  confined  to  the  space  over  which  the  nets  are 
drawn  in  bringing  the  fish  to  the  shore,  and  cimsisted  in  smooth- 
ing that  ground,  and  filling  np  holes  which  woold  otherwise 
have  eoaUed  the  fish  to  escape  out  of  the  nets.  But  of  these 
witneeeesy  the  three  last  only  are  of  considerable  age,  and  speak 


to  a  period  of  from  40  to  50  years.  The  others,  so  far  as  their 
ages  are  mentioned,  are  all  comparatively  young  men,  and  have 
had  very  short  experience.  Besides,  the  evidence  of  all  the 
pursuer's  witnesses  is,  u|>on  this  point,  merely  negative,  and 
cannot  be  regarded  as  contradictory  to  the  positive  evidence  of 
the  defenders'  witnesses,  nine  of  whom  are  persons  of  from  60 
to  72  years  of  age,  and  speak  to  periods  of  from  40  to  60  years, 
during  all  which  time  they  say  it  consists  with  their  own  know- 
ledge that  the  invariable  custom  on  the  Tweed  has  been  for 
the  proprietors  and  tenants  of  the  salmon-fisheries,  to  restore 
the  bed  of  the  river  against  all  important  changes,  such  as  oc- 
curred in  the  two  winters  which  respectively  preceded  the  de- 
fenders* operations  of  1867  and  1871,  and  this  in  a  manner  pre- 
cisely similar  to  that  which  the  defenders  adopted  in  these  years. 
Two  other  witnesses  for  the  defenders  give  evidence  to  the  same 
effect,  applicable  to  their  shorter  experience,  the  one  of  20  years 
and  the  other  of  30  years  prior  to  this  action.  All  of  these 
witnesses  expressly  state  that  the  operations  so  habitually  per- 
formed were  not  limited  to  the  space  over  which  the  nets  had 
to  be  drawn  towards  the  shore,  but  were  performed  wherever 
they  were  required,  for  the  restoration  of  the  bed  of  the  river. 
The  witnesses  on  both  sides  at  the  same  time  agree  that  if  the  de- 
fender had  not  performed  the  operations  complained  of,  or  some 
equally  effectual  operations,  the  result  would  have  been  that 
the  main  body  of  the  water  would  very  soon  have  come  to  be 
established  permanently,  much  nearer  the  medium  filum  than  it 
has  ever  hitherto  been,  to  the  great  depreciation  and  detri- 
ment of  the  defenders'  fishery,  and  to  an  extent  greatly  dispro- 
portionate to  any  benefit  resulting  to  the  pursuer's  fishery. 

Taking  the  case,  then,  upon  the  above  footing,  I  apply  the 
law  to  it  thus — 

First,  I  construe  the  original  grant  in  favour  of  each  of  the 
grantees,  as  a  grant  of  salmon-fishery  in  the  river  in  its  then 
normal  state,  implying  a  right  to  each  to  keep  the  solum  of  his 
own  fishery  so  far  as  practicable  in  that  same  state. 

Second,  It  being  proved  that  for  time  immemorial  the  solum 
of  the  defender's  fishery  has  been  maintained  and  enjoyed  in 
the  same  state  in  which  it  was  immediately  before  the  floods  in 
question,  and  to  which  state  the  defenders  de  reeenti  restored 
it,  I  hold  that  this  state  must  be  presumed  to  have  been  its  nor- 
mal condition  at  the  date  of  the  original  grant,  and,  consequently, 
to  have  been  the  state  in  which  the  grantee  obtained  right  to 
preserve  and  enjoy  it. 

The  solum  of  the  river  remains,  as  I  have  said,  the  property 
of  the  Crown,  but  an  interest  in  tiiat  solum  was  necessarily  im- 
plied in  the  Crown  grant  of  a  salmon-fishery.  Even  the  Crown, 
1  rather  suppose,  could  not  thereafter,  by  mining  or  otherwise, 
have  taken  away  that  solum,  and  so  have  destroyed  the  subject 
of  its  own  grant,  any  more  than  it  could  have  taken  away  or 
destroyed  the  banks,  if  these  had  been  the  property  of  the 
Crown.  The  existence  of  the  solum  is  as  essential  to  keep  the 
water  in  its  place  as  the  existence  of  the  banks.  The  solum 
may  be  called  the  floor  of  the  fishery.  Without  that  floor  there 
could  be  no  water,  and  without  the  water  there  could  be  no 
fishery.  Although  the  Crown  did  not  part  with  the  property 
of  the  floor,  nor  become  bound  to  maintain  it,  an  interest  in  the 
floor  of  his  own  fishery,  and  a  right  to  maintain  it  at  his  own 
expense,  was,  I  think,  beyond  all  doubt  conferred  on  the 
grantee  of  the  one  fishery,  in  a  question  with  the  grantee  of  the 
other. 

If  this  be  so,  it  may  fairly  be  held  to  follow  that  the  Crown 
grants  likewise  implied  a  right  to  each  grantee  to  prevent  the 
other  from  injuriously  altering  the  solum  on  his  own  side  of  the 
medium  filum.  That  deduction  from  the  argument  is  not  how- 
ever, necessary  to  enable  the  defenders  to  stand  upon  the  de- 
fensive. It  is  rather  a  position  assumed  by  the  pursuers ;  for 
the  very  foundation  of  their  action  is,  and  must  be,  that  Mr. 
Mather  s  right  of  fishery  implies  a  common  interest  in  the 
solum  of  Mr.  Macbraire's  fishery,  which  entitles  Mr.  Mather 
to  complain  of  Mr.  Macbraire's  operations,  although  these  are 
entirely  on  the  solum  of  his  own  fishery. 

The  same  interest  I  have  been  speaking  of  as  an  interest  in 
the  solum  may,  for  the  purposes  of  the  present  case,  be  equally 
intelligibly  described  as  an  interest  in  tiie  course  of  the  main 
body  oif  the  water.  For  it  i»  abundantly  proved  on  both  sides 
that  the  main  body  of  the  water  has  immemorially  flowed  on 
the  north  or  Scotch  aide  of  the  akeus^  and  that  but  for  the  defen- 
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dors'  operations  it  would  have  become  permanently  established 
At  a  much  greater  distance  from  that  side.  An  interest  in  this 
change  is  the  very  interest  which  the  pursuers  seek  to  vindicate, 
and  the  law  they  contend  for  is,  as  I  have  already  said,  that,  so 
long  as  the  river  keeps  within  its  banks,  neither  party  is  en- 
titled either  to  prevent  the  shifting  of  the  main  current,  or  to 
bring  it  back  if  it  has  recently  shifted.  I  know  of  no  principle 
or  authority  for  that  alleged  law.  It  would  operate  very  un- 
fairly upon  tenants  of  salmon-fishings  holdiog  leases  for  a  term 
of  years,  as  well  as  upon  proprietors.  For  instance,  the 
rent  of  the  pursuers*  fishery  is  only  £54  a-year,  while  the  rent  of 
the  defenders*  fishery  is  £300  a-year.  No  tenant,  I  should 
think,  would  engage  to  pay  this  rent  for  the  defenders*  fishery  for 
a  term  of  years  on  the  footing  that  nothing  could  lawfully  be 
done  to  keep  the  main  body  of  the  stream  from  deserting  its 
immemorial  course,  on  which  the  chief  value  of  the  fishery  de- 
pends. Such  a  law  would  go  far  to  prevent  leases  of  salmon- 
fisheries  for  a  period  of  years  from  being  entered  into  at  all. 

I  can  find  nothing  in  any  of  the  cases  referred  to  in  the 
discussion  adverse  to  the  principle  on  which  I  think  this  case 
falls  to  be  decided.  The  case  of  Menzies  v.  the  Marquis  of 
Breadalbane,  H.  of  L.,  3  W.  and  S.  235,  involved  no  question 
of  salmon-fishings.  It  was  a  case  between  riparian  proprietors 
upon  opposite  banks  of  the  Tay,  at  a  part  of  the  river  which, 
BO  far  as  appears,  was  neither  tidal  nor  public  ;  and  what  was 
held  was  that  the  one  proprietor  was  not  entitled  to  build  a 
bulwark,  although  mainly  on  his  own  ground,  across  an  old 
channel  of  the  river,  which  still  remained  the  only  course  by 
which  the  surplus  water  of  periodically  recurring  winter  floods 
could  get  away  without  overflowing  miles  of  flat  land  belonging 
to  the  other  proprietor.  The  House  of  Lords  directed  the 
interlocutor  of  the  Court  below  to  be  so  far  varied  as  to  limit 
the  interdict  to  the  erection  of  **any  bulwark  or  any  other  opus 
manufactum  upon  the  banks  of  the  river  Tay  which  may  have 
the  effect  of  diverting  the  stream  of  the  river  in  times  of  flood 
from  its  accustomed  course,  and  throwing  the  same  upon  the 
lands  of  the  appellant.**  But  this  was  upon  the  footing  that, 
besides  the  ordinary  channel,  there  existed  also  a  regular  flood 
channeL  Accordingly,  the  Lord  Chancellor,  while  observing 
that  the  ordinary  course  of  the  river  was  that  which  it  took  in 
ordinary  times,  further  observed — "  There  is  also  a  flood  channeL 
I  am  not  talking  of  that  which  takes  place  in  extraordinary  or 
accidental  floods,  but  the  ordinary  course  of  the  river  in  the 
different  seasons  of  the  year  must,  I  apprehend,  be  subject  to 
the  same  principle.*'  And  again,  he  observed  that  the  apparently 
conflicting  passages  on  the  subject  in  the  Roman  Digest  might 
probably  be  reconciled  by  attending  to  the  distinction  between 
the  usual  course  of  the  river  at  different  seasons  of  the  year  and 
''accidental  and  extraordinary  casualties  from  the  flood  sud- 
denly bursting  forth,  and  they  **  (that  is  the  apparently  conflict- 
ing passages)  "go  to  this,  that  in  such  a  case  the  parties  may, 
even  to  the  prejudice  of  their  neighbours,  for  the  sake  of  self- 
preservation,  guard  themselves  against  the  consequences.** 

It  is  obvious  that  there  is  nothing  in  these  views  adverse  to 
the  defenders  in  the  present  case,  but  rather  the  reverse.  There 
is  not  alleged  to  have  been  any  habitual  winter  channel  in  the 
Tweed,  from  which  the  water  has  been  excluded  by  the  defenders' 
operations.  The  floods,  against  the  consequences  of  which  the 
defenders  have  restored  themselves,  are  not  said  to  have  been 
other  than  extraordinary  and  accidental  floods,  which  altered 
the  normal  state  of  the  alvevs  of  the  river. 

In  a  subsequent  part  of  the  same  opinion,  the  Lord  Chancellor 
explains  the  case  of  Farquharson  of  Invercauld  in  1741,  as  to 
embanking  upon  the  Dee,  by  attributing  importance  to  the 
custom  of  that  part  of  the  country — a  view  which  rather  favours 
than  otherwise  the  recogidtion  of  the  custom  of  the  Tweed  as 
important  in  the  present  case,  although  the  question  here  is 
between  two  proprietors  of  salmon-fisheries  in  a  public  river, 
and  not,  as  in  the  Invercauld  case,  between  two  riparian  pro- 
prietors in  a  private  stream. 

The  case  of  Bickett  v.  Morris,  decided  in  the  House  of  Lords, 
13th  July  1866,  4  Macph.  H.  of  L.  p.  44,  and  1  Law  Rep. 
Scoteh  App.  p.  47,— cited  for  the  pursuers,  has  no  application 
here.  It  was  not  pretended  that  the  newly  erected  widl  of  the 
house,  which  in  that  case  encroached  on  the  cUveus  of  the 
stream  was  intended  either  to  restore  the  stream  to  its  usual 
eourse  or  to  keep  it  within  that  course.     On  the  contrary,  the 


objection  which  was  sustained  was  that  although  the  encroacb- 
mcnt  was  slight,  it  could  not  with  any  certainty  be  predicted 
that  it  might  not  to  some  extent  alter  the  oBoal  coarse  of  the 
stream. 

On  the  other  hand,  the  case  of  the  Town  of  Nairn  v.  Brodie, 
July  28,  1738,  M.  12,779,  seems  to  be  strongly  corroboratire  of 
the  principle  on  which  I  am  disposed  to  decide  the  present  ca8& 
That  case  related  to  a  public  tidal  river,  namely,  the  river  Nairn, 
at  and  shortly  before  ite  junction  with  the  sea.  The  Town  hid 
a  stell-fishing  at  the  mouth  of  the  river.  A  sudden  speat^or 
flood  changed  its  course ;  and  it  was  held  that  the  town  was 
entitled  to  build  a  bulwark  to  bring  the  river  back  to  its  usual 
course.  The  case  of  Straiton  v,  Fullarton,  December  1 752,  M. 
12,797,  mentioned  by  your  Lordship  in  the  chair  in  the  course 
of  the  argument,  would  seem  to  imply  that  if  the  river  could 
not  be  restored  to  the  course  it  had  deserted,  the  proprietor  i>f 
the  fishery  would  be  entitled  to  follow  his  fishery — ^which 
equally  implies  a  right  to  enjoy  that  fishery  as  formerly,  so  hi 
as  practicable,  although  that  is  a  sort  of  case  which  it  is  unne- 
cessary to  discuss  here. 

It  is  of  no  moment  to  the  authority  of  the  decision  in  the 
case  of  the  Town  of  Nairn  what  the  nature  of  a  steU-fiahing 
was.  It  is  enough  that  it  was  a  legal  mode  of  fishing  for  salmon, 
till  struck  at  by  the  prohibition  in  the  Statute  20  and  21  Vict, 
c.  148,  §  2.  It  had  been  immemorially  practised,  in  different 
ways  in  different  parts  of  the  country,  generally  by  rowing  oot 
into  the  stream  as  in  the  case  of  net  and  coble,  but  with  tha 
important  difference, — ^that  the  further  end  of  the  net  was  either 
fastened  by  an  anchor  in  the  river,  or  held  by  a  man  in  a  boat, 
till  the  fish  were  seen  or  felt  to  strike  the  net,  which  was  then 
immediately  carried  round  them  and  drawn  to  the  shore.  Iti 
deadly  character  accounts  for  its  abolition ;  and  I  mention  its 
nature  for  explanation  merely. 

The  case  of  the  Mags,  of  Aberdeen  v,  Menzies  of  Pitfoddd, 
22d  November  1748,  M.  12,787,  is  in  no  way  inconsisfceit 
with  the  case  of  the  Town  of  Nairn.  For  the  ground  apoi 
which  Menzies  was  held  not  entitled  to  restore  the  channel  of 
the  stream,  so  as  to  recover  his  fishing,  was  that,  although  he 
might  have  done  this  de  reeenti,  he  could  not  do  it  after  hariog 
acquiesced  in  the  change  for  upwards  of  twenty  years. 

My  opinion,  upon  the  whole,  is  that  the  defender,  Mr.  llie- 
braire,  was  entitled  to  keep  the  solum  of  his  fishery,  or,  whit 
comes  practically  to  the  same  thing,  the  main  flow  of  the  water 
in  the  normal  condition  in  which  the  same  had  existed  froa 
time  immemorial  before  the  accidental  and  unusual  floods  in 
question ;  and  that  as  he  and  his  tenants  did  nothing  man 
than  restore  the  solum  and  flow  of  the  water  to  that  nonnal 
condition,  they  have  been  rightly  assoilzied  from  the  condoaioai 
of  this  action. 

The  other  Judges  concurred. 

Adhert, 

Act.  Watson,  Johnstone  ;  Hope  and  Mackay,  W.S.  AgeaU-- 
Alt,  for  Machraire,  Solicitor-General  (Clark),  Q.C.,  Macdonsld; 
Tods,  Murray,  and  Jamieson,  W.S.,  Agents. — Far  Berwid 
Shipping  Company,  Trayner;  E.  Wallace,  W.S.  Agent.-^ 
K  Clerk.  A.I.H. 


March  U,  1873. 

FIBST  DIVTSION. 

James  Stobbs,  Appellant,  v.  Thomas  Gavens,  Retpondal 

Process — Sheriff— Jurisdiction — Competency — Praedial  Serriiitit 
— Thirlage — Petitory  action — Possessory  action — Title  to  «e- 
Stat.  1  and  2  Vict.  cap.  119  {Sherif-CouH  (Scotland)  Act,  1838), 
sect.  15 — Held  that  an  action  for  abstracted  multures  at  tk 
instance  of  the  tenant  of  a  mill  was  competent  in  the  Sheriff* 
court  though  it  involved  a  question  as  to  the  extent  of  tht 
thirl;  the  15th  section  of  the  ''Sheriff-court  Act,  1838," 
having  extended  the  jurisdiction  of  Sherifb  to  all  actioM 
relative  to  questions  touching  the  constitntion  or  excvciN 
of  praedial  servitudes,  and  thirlage  being  a  praedial  servitsda 

Observed,  per  Lord  Deas,  the  Statute  did  not  require  to  be  cem- 
sidered,  the  action  being  at  the  instance  of  the  tenant^  not 
the  proprietor  of  the  mill ;  and  as  it  was  also  a  poveMOty 
action. 
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ObserveUions  by  Loitl  Deas  on  petitory  and  possesaory  actions  ; 
and  on  Harris  v.  Magistrates  of  Dundee,  May  29,  1863, 
ante^  vol.  xxxvi  p.  487. 

Servitude — TMrlage — Grana  Crescentia — Cfrindable  Com — Proof 
— Usaffe — The  charters  of  confirmation  under  'which  two 
parcels  of  lands  were  held,  bore  that  they  were  held  on  con- 
dition of  the  proprietors  or  their  tenants  "grinding  their 
whole  grindable  com  growing  on  said  lands,"  in  the  one  case 
"  excepting  teind  and  seed  corn,"  and  in  the  other  "  excepting 
teind  and  horse  com,"  at  a  certain  mill,  "and  paying 
multures,"  etc.,  "conform  to  use  and  wont"  The  terms  of 
the  original  grant  could  not  be  ascertained,  but  a  submission 
had  been  entered  into  in  1784  between  the  then  proprietor 
of  the  mill  and  the  proprietors  of  the  lands,  in  which  a  decreet- 
arbitrai  was  pronoimced,  wherein  it  was  found  that  the  two 
piircels  of  lands  were  "  astricted  and  thirled  for  their  whole 
growing  corns,  seed  and  horse  com  excepted  ?"  In  an  action 
at  the  instance  of  the  tenant  of  the  mill  against  the  proprietor 
of  the  lands  for  abstracted  multures,  held,  upon  consideration 
of  the  titles,  decreet-arbitral,  and  a  proof  as  to  usage,  that 
the  lands  were  thirled  in  all  grains  grown  on  the  ground 
excepting  seed  and  horse  com,  and  decree  for  the  amount  of 
abstracted  multures  granted  accordingly. 

James  Stobbs  was  tenant  under  tbe  "  Society  in  Scot- 
land for  Propagating  Christian  Knowledge,"  of,  inter  alia, 
"all  and  whole  the  mill  of  Snaid,  and  kiln  belonging 
thereto,  with  the  mill  lands,  multures,  knaveship  and 
sequels,  house,  offices,  and  cottages  of  the  same."  This 
mill  was  a  barony  one,  and  among  the  lands  astricted  to 
it  were  the  lands  of  Birkshaw  and  Moatland,  both  being 
parts  of  the  two  merkland  of  Birkshaw,  which  were  the 
property  of  Thomas  Caven.  The  terms  of  the  thirl  as 
they  appeared  in  various  charters  of  confirmation  and 
precepts  of  dare- constat,  granted  by  the  superior  between 
1792  and  1854,  were,  that  the  lands  of  Birkshaw  were  to 
be  held  on  condition  of  the  proprietors  or  their  tenants 
**  grinding  their  whole  grindable  corns  growing  on  the 
said  lands  (excepting  teind  and  seed  com)  at  the  mill  of 
Snaid,  and  paying  multures  and  other  services  conform  to 
386  and  wont."  The  lands  of  Mpatland  were  to  be  held 
on  similar  conditions,  with  this  difierence,  that  the  ex- 
ception was  "  teind  and  horse  corn."  Prior  to  the  date 
of  any  of  the  charters  of  confirmation,  etc.,  referred  to,  in 
the  year  1784,  in  consequence  of  "  questions  and  differ- 
ences "  having  arisen  relative  to  the  astriction  of  these 
lands  of  Birkshaw  and  Moatland,  and  of  other  lands  to 
the  mill  of  Snaid,  a  submission  was  entered  into  between 
Walter  Riddell,  Esq.  of  Glenriddle,  and  Robert  Riddell, 
bis  son,  the  proprietors,  and  William  Brown,  the  tenant 
of  the  mill,  on  the  one  part,  and  sundry  persons,  including 
Thomas  Collow,  younger  of  Auchincain,  Thomas  Cavens's 
anthor,  and  the  then  superior  of  the  lands  in  ques- 
tion, Sir  Robert  Laurie,  on  the  other  part,  whereby 
these  questions,  along  with  a  process  of  abstracted  mul- 
tures before  the  Sheriff  of  Dumfries,  and  a  process  of  de- 
clarator of  thirlage  and  payment  before  tbe  Court  of  Session, 
were  referred  to  Alexander  Wight,  Esq.,  advocate,  as  sole 
arbiter.  Mr.  Wight,  after  sundry  procedure,  issued  a 
decreet-arbitral,  dated  22d  June  1787,  whereby,  inter  alia, 
he  found  that  **  the  lands  of  Birkshaw  are  astricted  and 
thirled  to  the  mill  of  Snaid  for  their  whole  growing  corns, 
seed  and  horse  corn  excepted,"  and  decerned  and  ordained 
*'tbe  heritors  or  possessors  of  the  said  lands  to  frequent  the 
■aid  mill  with  their  whole  growing  victual  to  be  grinded  thereat, 
■eed  and  horse  com  excepted,  and  to  pay  therefor  the  multures 
and  services  following,  viz. : —  ....  the  lands  of  Birkshaw, 
in  the  twenty-fifth  grain  of  multure,  and  that  over  and  above 
the  thirty-second  grain  of  the  whole  corns  growing  on  these 
Imndfl,  of  knaveship  and  sequels,"  and  also  decerned  and  or« 
dained  **  the  foresaid  rates  of  multure  to  be  chargeable  on  the 
TCtpective  Uuods  above  mentioned,  and  to  be  the  rule  of  settling 


betwixt  the  miller  of  the  mill  of  Snaid  and  the  heritors,  tenants, 
and  possessors  of  the  foresaid  lands  in  all  time  coming." 

The  submission  contained  a  clause  of  registration  for 
preservation  and  execution,  and  in  virtue  thereof  the  sub- 
mission and  decreet-arbitral  were  recorded  at  Edinburgh 
in  the  l>ooks  of  Council  and  Session  on  the  22d  day  of 
June  1787. 

Shortly  after  Stobbs  became  tenant  of  the  mill,  which 
was  in  1866,  disputes  arose  between  him  and  Cavens  as 
to  the  extent  of  the  thirl,  and  accordingly.  In  1871,  Stobbs 
raised  an  action  against  Cavens,  as  proprietor  of  Biik- 
shaw,  in  the  Sheriff-court  of  Dumfries,  in  which  he  con- 
cluded— 

*'  Therefore  the  defender,  who  has  been  in  the  constant  and 
immemorial  use,  and  is  bound  and  obliged  to  frequent  the  said 
mill  with  his  whole  growing  victual  to  be  grinded  thereat,  seed 
and  horse  cotn  excepted,  and  to  pay  therefor  the  twenty-fifth 
grain  of  multure,  and  that  over  and  above  the  thirty-second 
grain  of  the  whole  corns  growing  on  the  said  lands,  of  Knave- 
ship and  sequels,  conform  to  decreet-arbitral,  dated  the  22d 
day  of  June  1 787,  pronounced  by  Alexander  Wight,  Esquire, 
advocate,  sole  arbiter  nominated  by  a  submission  entered 
between  Walter  Riddell,  Esquire  of  Glenriddle,  and  Robert 
Riddell,  Esquire,  younger  of  Glenriddle,  then  heritable  pro- 
prietors of  the  said  mill  of  Snaid,  and  others,  on  the  one  part, 
and  Thomas  CoUow,  Esquire,  younger  of  Auchincain,  proprietor 
of  the  said  lands  of  Birkshaw,  and  others,  on  the  other 
part,  dated  the  2d  day  of  February  1748,  and  subsequent  dates, 
said  submission  and  decreet-arbitral  being  registrate  in  the  Books 
of  the  Lords  of  Council  and  Session,  at  Edinburgh,  the  22d  day 
of  June  1 787,  but  who  notwithstanding  whereof  has  for  these 
five  crops  and  years  bye  past  most  iUegally  and  unwarrantably 
taken  upon  him  to  abstract  from  the  said  mill  considerable 
quantities  of  victual  which  had  grown  upon  the  said  lands,  and 
were  subject  to  payment  of  multure,  knaveship,  and  sequels  as 
aforesaid,  ought  to  be  decerned  to  make  payment  to  the  pursuer 
of  the  sum  of  £25  sterling,  more  or  less,  as  may  be  ascertained 
in  the  process  to  follow  hereon,  to  be  the  converted  value  of 
the  multures,  knaveship,  and  sequels  corresponding  to  the 
quantities  of  grain  severally  abstracted  by  him  from  the  said 
mill  during  the  five  years  bye  past,  with  the  interest  of 
the  said  sum  at  the  rate  of  five  per  centum  per  annum 
from  the  date  of  citation  to  follow  hereon,  with  expenses." 

Cavens  minuted  the  following  defence : — 
"  1.  A  denial  that  the  whole  growing  corns  on  defender's  lands 
are  astricted  to  the  mill  of  Snaid,  or  tibat  he  has  frequented  the 
mill  with  his  whole  growing  victual  as  libelled,  it  being  only  the 
grindable  corns  that  ai:e  so  astricted.  2.  A  denial  that  any 
victual  of  the  nature  libelled  has  been  abstracted.  3.  That 
if  any  grindable  wheat  or  barley  has  been  abstracted  it  was 
because  said  mill  is  insufiScient  for  grinding  those  grains." 

Thereafter,  in  November  1871,  Stobbs  raised  a  sup- 
plementary action  in  the  same  terms,  concluding  against 
Cavens  as  proprietor  of  Moatland  also.  Cavens,  in  addition 
of  his  former  defence  on  the  merits,  which  he  repeated, 
pleaded — 

**  Preliminarif — The  action  was  incompetent  in  the  Sheriff- 
court,  in  respect  that  it  involved  a  question  of  heritable  right.*' 

These  actions  were  conjoined,  and  the  defender's  pre- 
liminary plea  having  been  reserved,  a  proof,  before  answer, 
of  their  averments  was  allowed  to  both  parties,  and 
taken  by  the  Sheriff-substitute.  On  12th  July  1872  the 
Sheriff-substitute  (Boyle  Hope)  pronounced  an  interlocutor, 
which,  among  other  findings,  contained  the  following : — 

*' Finds  as  matter  of  fact. ...  10.  That  from  time  immemorial,or 
at  least  since  the  date  of  the  said  decreet-arbitral,  the  defender 
and  his  predecessors  in  the  lands  libelled  have  been  in  use  to  fre- 
quent the  Tnill  of  Snaid  with  their  whole  growing  corns,  except  as 
after  mentioned,  and  to  pay  multures,  knaveship,  and  sequcds  to 
the  tenants  of  said  mill,  either  in  khid  at  the  rates  specified 
in  said  decreet-arbitral,  or  by  a  commuted  money  payment  < 
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I L  That  the  said  mill  U  in  good  ordf^r,  and  aiifficieat  for  grind- 
mg  aU  Q0nm  excejit  wheat»  and  ha»  been  so  since  the  |>ureiier 
bi^caiDC  toDant  thereof,  except  during  the  ktter  pa^rt  of  the 
J  ear  1866  and  the  beginning  of  I807t  when  the  buildiag^  and 
machinery  wer<;  undergoing  repairs  aikd  ituprovemettta :  12. 
That  during  the  laat-meotioned  period  the  defender  sent  116 
bit^hels  of  oata  to  be  grouud  at  Milton  Mill,  Dunscore,  in  cou- 
sefjueuce  of  the  pursuer  being  unable  to  grind  the  game  ;  13, 
That  aince  the  pursuer  became  tenant  of  Snaid  Mill  the  de- 
fonder  has  paid  multures  and  knaveahip  at  the  rates  foresaid, 
by  allowing  them  to  be  de^lucted  in  kind  from  the  grain  wbieh 
bo  aent  to  lie  ground  tbere:  14.  That  he  has  not  dnring  that 
[K^riod  seot  thither  the  whole  grain  grown  on  the  lands  libelled, 
after  deducting  seed  and  horse  corn  ;  that,  in  particular,  and 
in  the  njanuer  set  forth  in  the  enhjoiocd  note,  he  failed  to  send 
to  the  mill  135  biishels  of  oats  of  crop  1S60,  TO  bu^els  of 
barley,  aod  160  bushels  of  oata  of  crop  1SC7*  9  bushela  of  bar- 
ley and  210  bushels  of  oats  of  crop  1868,  10  bushels  of  barley 
and  16  bushela  of  oats  of  crop  1869,  and  32d  bu^hela  of  oats  of 
crop  1 S70  :  15.  That  the  value  in  money  of  the  1  -25th  and  l-32d 
of  said  quantities  of  barley  and  oats^  acoording  to  the  fiara' 
prices  of  the  respective  years  mentioned  would  have  been  for 
crop  1866,  £1,  lOs,  Sjd.  ;  for  crop  1867^  £3,  2a.  10}d.;  for 
crop  1868,  £2,  15»,  6}d  ;  for  crop  1869.  Bn,  O^d, ;  and  for  crop 
1870,  £3,  5  a.  2jd.,  amounting  in  all  to  the  sum  of  £11,  Os,  2^i  : 
Finds  in  law,  1.  That  the  preliminary  plea  in  the  defence  to  tbe 
aupplementary  action  was  not  competently  stated,  in  respect 
that  no  such  pka  was  stated  in  the  defence  to  the  original 
action  ;  but,  2.  That,  at  all  events,  said  plea  is  untenable,  in  re- 
spect that  the  alleged  question  of  heritable  right,  wliich  waa 
iinly  raisefl  by  the  defender  himself,  is  res  judicata^  aa  set  forth 
in  the  auhaequent  findings  ;  3.  That  the  decreet-orbitral  founded 
on  by  the  pursuer,  having  been  pronounced  in  a  submission, 
the  contract  of  which  contained  a  clause  of  registration,  and 
having  been  reeoriled  in  the  book  a  of  CouncU  and  Session,  baa 
the  same  effect  as  a  decree  of  the  Court  of  Session  ;  4  That 
both  the  defenderU  author  and  the  superior  for  the  time  being 
of  the  defender's  said  lands  hax4ng  been  parties  to  the  contract 
of  snbmiasion,  said  decree tai-bitral  h  coochisive  againat  the  de- 
fender as  to  the  question  of  the  extent  of  the  thirlage  of  his 
lands  embraced  in  the  conjoined  snmmonsee  ;  5.  That  the  terms 
of  the  defender's  charters  cannot  over  ride  those  of  said  decreet- 
arbitral,  in  respect  that  said  charters  were  granted  by  a  superior 
whose  lands  were  thirled  to  the  mill  in  qufstion,  and  who  was 
himself  a  party  to  the  submission,  or  by  his  heir,  and  that  sub- 
aequently  to  the  date  of  said  decreet  arbitral  i  that,  in  any 
event,  the  terms  of  said  charters  are  not  such  as  to  warrant  the 
defender's  contention  that  he  js  only  bound  to  frequent  the  mill 
with  his  whole  *  grindable'  corns  ;  therefore  repels  the  defences, 
and  decerns  against  the  defender  for  the  sum  of  eleven  pounds 
and  two-pence  halfpenny,  being  the  converted  value  of  the 
multures,  aequeU,  and  knaveship  of  the  grain  abstracted  by  him 
m  aforesaid,  with  interest  aa  libelled  :  Findii  the  defender 
liable  in  expenses." 

Cavena  appealed  to  the  Sberiff  (Napier),  wbo  on  7  th 
December  1872  recalled  bis  Subeti lute's  ir^terlocutor,  and 
BU  St  Ai  n  ed  the  d  e  fe  n  d  e  r*e  prel  i  m  j  n  ary  pie  a  of  in  com  pete  ncy , 
and  dismissed  the  aclione  accordingly, 

Stobba  appealed  to  the  Firit  Division  of  tbe  Court  of 
Session,  and  argued  on  tbe  question  of  competency — 

This  was  fjuite  a  eompetent  action  in  the  Sheriff- court 
under  the  provision  of  1  and  2  Vict.  cap.  119  {SherifT- Court 
(Scotland)  Act,  1 83S),  seet.  1 6,  which  provided— "The  j  urisdiction, 
I»ower,  and  authority  of  ShcrifTs  of  Scotland  shall  he,  and  tbe 
some  are  hereby  extended  to  all  actions  or  proce^ings  relative 
.  .  >  to  questions  touching  either  tbo  conititQtion  or  the 
exercise  of  real  or  praedial  servitudes ;  and  all  partiet  against 
whom  such  actions  or  proceedings  may  be  brought  sh5l  bo 
amenable  to  the  jurisdktion  of  the  Sheriff  or  the  territoiy 
within  which  aueh  *  *  .  servitude  shall  be  aitnated."  Thirl- 
age was  a  praedial  servitude,  and  was  so  defined  by  all  the 
Institntional  writers,  and  therefore  this  action  waa  directly 
under  the  Act  of  Farliamenk  Moreover,  this  waa  not  an  action 
for  a  |iossessory  jurlgiuent ;  it  was  a  jwtitory  aHinu  for  £25  of 
abstracted  multures.     Tbo  Sbcnff-i^onrt  form  of  Mimmons  re- 


quired that  the  facta  sbotdd  be  embodied  in  the  coDclusiniu  of 
the  Bummons,  and  so  this  sounded  a  little  like  a  dedaratoft  but 
it  was  no  such  thing  ;  it  was  merely  petitory.  Such  actions  bad 
always  been  com|>etent  in  Sberiff-courta^  Milne  ».  Kyd^  26th 
June  1787.  Hume's  Dec.  728  ;  Beattie  r.  Low,  2mh  June  mi, 
Hume's  Dec  72!> ;  Harris  v,  Melville,  22d  May  1803,  tfi**?,  rd 
zxxv.  p.  4Sd  ;  Thomson  v.  Murdoch,  2lEt  May  1S62,  amir,  ^l 
xjixiv.  p.  482;  Statute  1  and  2  Vict  cap,  11&  (Sbenff^Oovt 
(Scothmd)  Act,  1838).  sect  15, 

Argued  for  Cavetifi — 

It  was  impcssible  to  decide  tbe  qnettlontf  rained  under  tHi 
action  withoitt  deciding  a  question  of  heritable  rights  and  th&l 
waa  incompetent,  Thirlage  was  Lot  a  true  servitude  such  as  t]io*e 
contemplateil  in  the  Shcirff-eourt  Act  1838.  It  partook  lu'^re 
of  the  nature  of  a  tax.  Moreover,  even  were  the  action  com- 
petent  in  the  SheriflF-court  by  a  landlord,  it  ^"^as  certainly  not 
competent  at  the  instance  of  a  tenant.  If  the  defender  tu 
a«soikied,  he  could  not  uae  his  decree  againirt  tbe  landjoid  if 
he  raiBcd  an  action  ;  ao  it  was  not  proper  to  make  him  try  tlM 
que  at  ion  in  an  action  in  which  the  decision  would  not  be  m 
judkata  to  every  one*  It  coutd  not  be  aaid  that  tbni  wis  sa 
Action  based  upon  posfiesaion^  becauae  the  tenant  never  had  bid 
possession  himeelf  of  these  multure  ;  he  was  only  trying  to  get 
possession,  and  to  do  so  was  using  the  poAsecsion  of  his  ^n^ 
decessors— Earl  of  Hopetoon  »,  Br«wetB  of  Eatbgate,  2  lit 
November  l7fi:j,M  16029  ;  BeU'aPrin,  1016  ;  Ersh.  (MacaUui 
£d.)  ii.  a  19  J  BanktoD,  il  7.  14;  Boss's  Lect  iL  169. 

At  Bd¥isiog — 

Lord  PRESinENT. — My  Lords,  in  this  case  the  Sheriff  on  appetl 
from  tbe  Sheriff' an  bsiitute  has  dismisaed  the  action  on  tin 
ground  that  it  is  incompetent  in  the  Shenif-court,  in  respset 
it  iovdves  a  question  of  heritable  right. 

Tbe  summons  conclndes  for  a  sum  of  £25  sterling,  and  til 
ground  of  action  aa  disclosed  in  the  conclusiona  of  the  aammoa^ 
in  the  somewhat  awkward  way  in  use  in  the  Sherifi'^court  wbm 
there  is  no  record,  ia,  that  the  whole  growing  com  on  tli«  ^ 
fender's  landa  being  thirled  to  the  pursuer'a  mtU  by  coutsot 
and  imuiemorial  use  io  manner  there  described,  the  defcodtr 
has  for  five  cro]m  and  years  previous  to  the  date  of  the  sumifieai 
abstracted  considerable  quantitiea  of  victual  grown  on  hia  tsadi 
from  the  pursuer's  mill,  and  has  so  prevented  him  from  ol>tahiifl| 
multures  to  the  extent  above  mentioned.  This  ground  of  actifw 
is  further  strengthened  by  reference  to  a  decreet-arbitral  pni- 
nouDced  on  S2d  June  1787  by  Alejsander  Wight,  Elsq.,  Adftc$k, 
sole  arbiter  in  a  snbmisaion  between  the  heritable  proprieton  fl£ 
the  mill  and  lands  respectively. 

Tbe  ground  of  defence  is  tliat  the  growing  com  of  tbe  defeoJer't 
landa  is  not  astricted,  but  merely  Im  grindable  com,  and  u  Um 
defender  is  willing  to  pay  for  his  grindable  com  he  is  enli^ 
to  absolvitor.  It  seems  to  me  that  tbe  qu^tion  tbna  nM  * 
not  only  whether  tbe  defender  is  owir*g  £2&  for  abstrMted  nol* 
tnres^  but  also  what  are  the  terms  of  the  thirl  aa  to  groviig 
and  grindable  com.  That  depends  on  the  conatitutiou  of  tl^ 
aervitnde  of  thirlage.  This  question  the  SheriS'  has  held  to  be 
a  question  of  heritable  right — and  perba|w  it  ia — but  it  ta  ili« 
a  queation  an  to  the  conatitution  of  a  servitude^  Section  1^ 
of  1  and  2  Vict.  cap.  119  (Sheriff-Court  Act,  1838),  tcflcba 
upwn  this  question,  and  it  is  of  importance  to  observe  fmmdj 
what  the  words  there  used  are-  (/ft*  Lcnrddkip  read  ^ 
$ci:tiou).  Under  that  provision  a  Sheriff  ia  not  only  entitled  to 
entertain  questions  regarding  the  constttution  or  exertnjse  of  zol 
or  praetlial  sctvitndea,  but  bis  jarisdiction  is  extended  to  s^ 
actions  relative  to  the  constitution  or  exercise  of  real  or  prwidi*! 
servitudes.  The  only  question  then  that  faiBtm  to  toy  nind  ii 
— Is  this  an  action  or  proceeding  reUtivo  to  the  <?onirtitutii30  pf 
eicerctse  of  such  a  servitude  f  It  haabeen  contended  to  as  tM 
thirlage  is  not  truly  a  praedial  servitude.  ThaW  if  *  eotreet 
proposition,  would  settle  this  question ;  but  in  reality  then  ii 
no  diflieulty  about  it.  It  may  be  a  subject  for  philosof^lal 
jurists  to  dtjscnss,  but  that  is  not  what  is  befof«  m  i  the  pood 
it,  how  is  it  dealt  with  in  the  law  of  Scotland  I  because  it  ii  t* 
administer  that  law  that  wo  are  bef«.  When  we  find  the  tfaiM 
great  institutional  writer*  class  it  as  a  praedial  MmtwH  Wf 
can  fairly  concludo  that  it  waa  the  intention  of  tb«  T 
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in  framing  the  section  of  the  Statute  I  have  read,  to  include  it 
among  them. 

It  was  also  contended  that  while  the  SherifiTs  jurisdiction  was 
extended  to  actions  of  the  above  nature,  he  was  not  entitled  to 
entertain  declaratory  actions.  I  do  not  think  it  necessary  to 
decide  whether  that  is  the  case  or  not.  T  am  clearly  of  opinion 
however,  that  the  true  application  of  the  Statute  is  that  this 
action  is  competent. 

It  was  suggesteil  also  that  the  tacksman  of  the  mill  was  not 
entitled  to  try  this  question.  That  might  have  been  a  serious 
objection  had  he  raised  a  declarator  in  this  Court,  or  a  declaratory 
action  in  the  Sheriff-court.  But  he  has  not  done  so ;  the  action 
is  a  petitory  one  for  abstracted  midtures.  Unquestionably  the 
general  question  as  to  growing  or  grindable  corn  is  raised  too, 
bat  that  is  unavoidable. 

I  think  the  action  is  competent  as  an  action  for  recovery  of 
£25  of  abstracted  multnres,  and  that  we  must  proceed  with  it. 

Lord  Ueas. — I  cannot  help  thinking  that  there  has  been 
some  misapprehension  about  the  nature  of  this  case.  If  this 
had  been  an  action  to  try  the  question  of  the  constitution  of 
this  right  of  servitude  either  in  whole  or  in  part  at  the  instance 
of  a  jiarty  competent  to  raise  such  an  action,  it  would  certainly 
have  been  necessary  to  consider  whether  the  15th  clause  of  the 
Act  of  1838  did  or  did  not  apply.  But  as  I  do  not  consider 
this  an  action  of  that  kind,  I  shall  not  enter  into  that  question. 
All  I  shall  say  on  that  subject  is  that  there  is  nothing  in  my 
opinion  in  the  case  of  Harris  v.  Magistrates  of  Dundee,  29th 
May  1863,  that  would  jnevent  me  from  deciding  it  either  way. 
The  question  considered  in  that  case  was  whether  the  right 
claimed  by  the  town  of  Dundee  was  a  right  maintainable  in 
point  of  law  at  all.  The  right  claimed  there  was  a  right  to 
make  exactions  upon  all  grain  whatever  brought  within  the 
bounds  of  the  borough,  no  matter  where  it  came  from.  If  it 
had  been  necet^sary  there  to  make  out  a  right  of  servitude 
proper  it  would  have  been  very  diliicult  to  maintain  that  such 
a  right  could  exist  without  there  being  a  servient  as  well  as  a 
dominant  tenement,  whereas  there  was  there  no  servient  tene- 
ment. My  observation  was  to  the  effect  that  though  the  right 
was  anomalous — a  sort  of  mixed  right, — it  fell  more  within  the 
category  of  a  right  to  petty  customs  than  a  i)roper  right  of 
■erritnde ;  but  that  it  might  notwithstanding  be  a  perfectly 
good  right  in  law ;  and  indeed,  to  hold  it  not  so  would  strike 
deep  against  all  such  rights  to  customs,  which  are  very  various 
in  tiieir  nature.  But  the  right  claimed  in  the  present  case  is 
undoubtedly  a  proper  right  of  servitude.  There  is  a  dominant 
and  a  servient  tenement,  and  the  question  is  whether  the  thirl- 
age  ajtplies  to  all  growing  com,  the  produce  of  that  servient 
tenement,  or  to  all  the  grindable  com  only.  In  the  case  of  Harris 
we  indicated  opinions  to  the  effect  that  questions  as  to  the  con- 
•titntion  of  rights  of  ser\'itude  might  be  competent  before  the 
Sheriff  under  the  Act  of  1838.  But  that  question  is  not,  I 
think,  before  us  in  this  case,  and  we  cannot  decide  it  here  any 
more  than  we  did  there.     I  will  explain  why  I  say  so. 

The  pursuer  is  tenant  of  the  mill  u]>on  a  nineteen  years' 
lease,  and  as  such  he  has  a  right  during  that  period  to  all  the 
multures.  There  is  a  good  deal  which  is  superfluous  in  the 
aummons ;  but  in  substance  it  is  a  summons  which  concludes 
for  £25,  being  the  multures  payable  to  this  tenant  for  the  five 
yean  libelled.  Now  I  am  clearly  of  opinion  that  in  such  an 
action  as  that  the  sole  question  comes  to  be  whether  the  pur- 
aner  is  or  is  not  entitled  to  a  possessory  judgment.  It  was 
anggested  that  this  is  not  a  possessory  but  a  petitory  action. 
But  there  is  scarcely  any  possessory  action  which  is  not  petitory 
in  that  sense.  An  action  is  not  the  less  a  possessory  action  for 
containiog  petitory  conclusions.  What  is  meant  by  a  posses- 
sory action  is  an  action  in  which  you  look  to  the  state  of 
poatession  for  the  last  seven  years  as  regidating  the  judgment. 
If  this  tenant  was  in  possession  and  showed  that  the  practice 
liad  been  for  seven  years  to  uplift  multures  of  the  kind  now 
claimed  from  the  servient  tenement,  that  was  all  he  was  bound 
to  prove,  and  all  that  the  Sheriff  was  entitled  to  try.  No  doubt 
there  might  be  a  question  as  to  the  date  from  which  the  seven 
years  backward  were  to  be  counted.  That  is  a  question  of 
circimillances.  The  period  is  not  necessarily  counted  from  the 
date  of  the  action ;  it  may  be  from  the  date  of  the  dispute. 
Bot  the  natate  of  a  possessory  action  is  a  matter  so  familiar 


that  I  could  not  have  supposed  it  necessary  to  quote  authority 
on  the  subject.  We  need  not,  however,  go  further  than  Mr. 
Erskine.  Ue  says :  **  Petitory  actions  are  so  called,  not  be- 
cause something  is  sought  to  be  awarded  by  the  judge  (for  in 
that  sense  all  actions  must  be  petitory),  but  because  some 
demand  Lb  made  upon  the  defender  in  consequence  either  of  a 
right  of  proi>erty  or  credit  in  the  pursuer.  .  .  .  Possessory  actions 
are  those  in  which  the  point  of  right  is  not  directly  concerned, 
but  barely  that  of  possession.*'  (Institutes,  iv.  1.  47).  Then 
he  distinguishes  possessory  from  declaratory  actions  thus  :  **  A 
declaratory  action  is  that  in  which  some  right  either  of  property 
or  servitude,  or  some  other  inferior  right,  is  sought  to  be  declared 
in  favour  of  the  pursuer,  but  where  nothing  is  demanded  to  bo 
paid  or  performed  by  the  defender."     (iv.  1.  46.) 

Of  course  petitory  conclusions  may  be  and  often  are  combine<l 
with  declaratory  conclusions.  But  declaratory  conclusions  for 
the  constitution  of  an  heritable  right  (which  is  the  character  of 
thirlage)  can  only  be  insisted  in  by  the  person  who  has  in  him 
the  heritable  title  to  the  right  which  is  to  be  constituted  and 
declared.  If  the  landlord  had  brought  an  action  of  this  kind  in 
the  Sheriff-court,  the  question  would  then  have  arisen  whether 
it  was  authorized  by  the  clause  of  the  Statute  of  1838.  Very 
likely  it  would  have  been  held  to  be  so.  But  the  tenant  of  the 
thirlage  has  no  title  to  try  the  question  of  heritable  right,  which 
can  only  be  settled  and  declared  in  an  action  between  the  two  pro- 
prietors. The  state  of  possession  during  the  possessory  period 
may  sufficiently  preserve  the  right  of  the  tenant  to  continue  the 
same  exactions  in  the  meantime.  I  think  it  does  so  if  held  to 
be  proved.  But  the  Statute  neither  prevents  a  tenant  from 
bringing  a  possessory  action  which  he  could  bring  before,  and 
succeeding  in  it,  on  the  same  grounds  as  formerly,  nor  does  it 
confer  upon  him  a  title  which  he  had  not  before  to  raise  an 
action  for  the  constitution  of  the  heritable  or  feudal  right  vested 
in  his  landlord.  It  is  not  the  form  of  this  action  which  pre- 
vents it  from  coming  within  the  Statute.  There  may  be  no 
special  words  necessary  with  that  view.  But  what  stands  in 
the  way  here  is  that  the  Statute  applies  only  to  actions  brought 
by  parties  having  a  title  to  bring  Uiem.  I  cannot  imagine  that 
because  the  Statute  makes  actions  as  to  the  constitution  of 
certain  servitudes  competent  before  the  Sheriff,  it  gives  tlio 
right  of  bringing  such  actions  to  persons  having  no  title  to  try 
them  at  all. 

At  the  same  time  I  do  not  think  this  action  incompetent. 
On  the  contrary,  it  Ib  likely  to  be  easier  for  the  pursuer  to  make 
out  his  case  upon  possession  for  seven  years  than  to  establish 
the  constitution  of  the  permanent  right.  He  has  simply  to 
prove  that  during  the  possessory  period  the  multures  in  dispute 
have  been  uplifted  by  himself  or  his  predecessors  upon  a  title 
on  which  possession  might  proceed.  That  does  not  involve  all 
possible  objections  to  the  validity  of  the  title  ;  but  the  competency 
of  the  Sheriff,  looking  at  the  title,  is  undoubted.  In  the  case  of 
Johnstone  v.  Lady  Murray,  5th  March  1862,  from  the  same 
county,  as  to  the  loch  called  Lochmaben,  an  objection  of  that 
kind  was  taken,  but  we  held  the  familiar  doctrine  that  in  the 
Sheriff-court  it  was  always  com])etent  for  the  Sheriff  to  examine 
the  title  as  a  title  to  support  possession,  though  not  for  the  pur- 
pose of  deciding  the  question  of  right.  The  proof  of  possession 
is  not  in  any  case  necessarily  limited  to  the  last  seven  years. 
It  may  go  back  for  forty  years  for  the  purpose  of  showing  the 
character  of  the  possession  during  the  seven  years,  but  for  that 
purpose  only.  The  Statute  of  1838  was  not  required  to  make 
this  competent.  What  the  Statute  did  was  to  extend  the 
Sheriff^s  jurisdiction  in  certain  cases  to  a  competition  of  heri- 
table rights,  bnt  there  can  here  be  no  such  competition  between 
the  tenant  of  the  mill  and  the  abstracter  of  the  multures ;  for 
the  simple  reason  that  they  are  not  the  proper  opponents  in 
such  a  competition.  If  the  present  case  admitted  of  anything 
more  than  a  possessory  judgment,  that  judgment  would  neces- 
sarily determine  the  matter  of  right.  But  would  the  proprietor 
of  the  mill  be  barred  from  bringing  an  action  to  declare  his 
right  by  any  judgment  to  be  pronounced  in  this  action  to  which 
he  is  no  party  ?  It  is  surely  absurd  to  suppose  such  a  result. 
I  am  therefore  clearly  of  opinion  that  the  Statute  does  not  apply 
to  the  present  case ;  bnt  at  the  same  time  that  there  is  no  in- 
competency in  the  action  in  the  Sheriff-court,  and  consequently 
that  we  must  either  send  the  case  back  to  the  Sheriff  to  consider 
the  case  on  its  merits,  or  proceed  ourMlves  to  do  so. 
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Lord  Ardhillan. — The  question  here  raised  is  one  of  some 
nicety.  It  is  important  to  observe  (1.)  that  this  is  not  an  action 
of  declarator,  and  (2.)  that  it  coold  not  be  an  action  of  declara- 
tor. The  Sheriff  has  not  jurisdiction  to  entertain  a  proper 
action  of  declarator,  and  the  tenant  has  not  the  title  or  proper 
instance  to  raise  the  question  in  a  declarator.  What  we  have 
before  us  is  a  petitory  action  for  £25,  and  although  the 
summons  contains  a  number  of  statements  in  accordance  with 
the  practice  in  the  Sheriff-court,  where  the  condescendence  is 
really  embodied  in  the  conclusions  of  the  summons,  and  is  not, 
as  in  this  Court,  kept  quite  separate,  still  this  is  not  a  declarator. 
The  defence  is  that  the  pursuer  has  no  such  right  as  he  claims. 
It  is  the  defence  which  raises  the  question.  The  right  of  thirl- 
age  is  admitted,  but  to  the  extent  claimed  it  is  disputed. 
Certainly  the  question  raised  by  that  defence  is  one  relating  to 
the  constitution  or  exercise  of  a  servitude,  but  only  in  so  far  as 
involved  in  the  petitory  conclusion.  I  have  nothing  to  add  on 
the  curious  question  whether  thirlage  is  a  proper  servitude  or 
not.  I  am  disposed  to  think  that  it  is  a  praedial  servitude. 
However  that  may  be,  no  one  can  doubt  that,  in  this  action, 
where  there  is  a  dominant  tenement  and  a  servient  tenement, 
and  an  acknowledged  right  of  thirlage,  it  must  here  be  held  to 
be  at  least  to  a  certain  extent  a  praedial  servitude,  and  if  so,  the 
Statute  applies.  I  do  not  think  that  the  Statute  gives  the  Sheriff 
power  to  dispose  of  a  declaratory  question.  But  under  the 
wording  of  this  section — (R6ads  section  supra) — the  Sheriff  has 
certainly  the  power  to  settle  questions  of  a  nature  like  this — not 
indeed  to  the  extent  of  deciding  a  proper  action  of  declarator, 
but  to  the  extent  of  deciding  the  cause  before  him.  He  is  not 
to  be  stopi)ed  in  trying  a  question  relating  to  a  claim  for  £25, 
1>ecause  it  may  be  that  a  question  of  heritable  right  is  connected 
with  that  claim,  or  lies  at  the  root  of  it. 

In  my  opinion  this  is  a  petitory  and  not  a  possessory  action — 
not  an  action  to  maintain  or  to  regulate  possession.  It  i^  an 
action  for  £25,  and  a  petitory  action.  The  effect  of  the  section 
of  the  Statute  is  to  give  the  Sheriff  power  to  deal  with  a  declara- 
tory question  so  as  to  dispose  of  this  action. 

Lord  Jerviswoode  concurred  with  the  Lord  President. 

Parties  were  then  heard  on  the  merits. 

Argued  for  Stobbs — 

Everything  tended  to  show  that  this  thirl  wm  one  of  omnia 
grana  crescentia.  The  exception  of  "  teind  and  horse  corn  "  and 
**  teind  and  seed  com  "  would  have  no  meaning  unless  the  thirl 
was  of  all  growing  corn.  The  system  of  commutation  into 
money  payments  pointed  at  this  also,  as,  unless  all  the  corn  was 
astricted,  it  would  be  much  simpler  just  to  pay  in  kind  on 
the  com  that  actually  was  ground.  The  terms  of  the  decreet- 
arbitral  settled  the  question  completely,  and  they  could  not  be 
over-ridden  by  the  terms  of  charters  granted  by  a  superior,  all 
of  whose  lands  were  astricted  to  the  mill.  Moreover,  the  proof 
of  usage  was  quite  clear — Duke  of  Argyll  v.  M'Allister,  12th 
July  1832,  6  W.  and  S.  98, 

Argued  for  Cavens — 

The  terms  of  the  charters  upon  which  the  defender  held 
showed  that  the  thirl  only  extended  to  com  actually  ground, 
and  expressly  limited  the  thirl  so  as  not  to  leave  it  in  doubt. 
The  exceptions  made  were  a  mere  superfluity  of  words.  In  a 
doubtful  matter  the  law  would  ever  favour  the  lighter  thirl,  and 
not  impose  a  heavy  one  where  it  was  a  disputed  point,  and  the 
evidence  was  not  clear. 

At  advising — 

Lord  President. — This  miU  of  Snaid  was  a  barony  mill. 
At  what  time  it  came  into  existence,  or  when  the  thirl  was 
created,  we  have  no  evidence.  We  only  know  that  the  pursuer 
is  tenant  of  the  mill,  to  which  the  lands  of  the  defender  are 
thirled  to  some  effect.  Nor  do  we  know  in  what  temis  the 
lands  were  astricted  in  the  constitution  of  the  original  right 
We  have  only  the  evidence  of  certain  charters  by  progress,  which 
describe  the  aatriction  in  substantially  the  same  terms  ;  and  we 
must  assume  that  in  the  titles  of  the  servient  tenement  the 
thirl  has  been  described  throughout  in  these  or  similar  terms. 
The  astriction  is  in  these  terms  : — "  the  f euar  and  his  tenants 
grinding  their  whole  grindable  corns  growing  on  the  said  lands, 
except  teind  and  seed  com  at  the  mill  of  Sqfud,  apd  paying  mul- 


tures and  other  sequels,  conform  to  use  and  wont."  The  only 
variation  in  any  charter  is  that  in  the  exception  the  words  are 
sometimes  **  seed  and  horse  com  ;  "  bat  the  exception  occurs  in 
each  charter  produced.  This  astriction  may  mean  that  the 
thirl  extends  to  grana  creacentiHy  or  that  it  extends  only  to  such 
portions  of  the  crop  as  the  cultivator  requires  or  cbooees  to  giind. 
The  term  "  grindable  com"  is  an  equivocal  and  flexible  term, 
susceptible  of  interpretation  from  the  context  or  from  usages 
The  terms  of  the  exception  favour  the  more  extensive  view 
of  this  expression ;  for  if  the  grindable  com  meant  only  such 
com  as  is  actually  sent  to  be  ground,  the  exception  of  teind  and 
seed  and  seed  and  horse  corn  would  be  useless  and  unmeaning, 
for  that  portion  of  the  crop  never  is  sent  to  the  mill  to  be 
ground.  That  is  a  point  in  favour  of  the  miller  on  the  con- 
struction of  the  titles  of  the  servient  tenement.  His  own  titles, 
so  far  as  the  leases  are  concerned,  do  not  throw  much  light  on 
the  matter,  for  the  mill  is  conveyed  in  very  general  terms,  bat 
in  tracing  the  history  of  the  thirl  we  come  upon  one  remarkable 
piece  of  evidence,  for  it  is  chiefly  as  a  piece  of  evidence  that 
it  is  valuable, — the  decreet-arbitral  of  1787.  There  was  then 
a  dispute  between  the  owner  of  the  mill  and  the  proprieton 
and  tenants  of,  apparently,  the  whole  astricted  lands,  h 
is  not  possible  to  read  the  decreet-arbitral  and  the  sub- 
mission, making  special  reference  to  an  action  of  abstracted 
multures  and  also  a  declaration  of  right,  without  seeing  that  the 
question  which  was  decided  was  just  tiie  question  raised  nov. 
The  arbiter  determined  that  in  a  very  clear  and  distinct  manner, 
finding  that  the  astriction  extended  to  the  whole  com  grown 
on  the  lands.  It  is  plain  as  a  matter  of  inference  that  at  thii 
time  the  existing  usage  was  to  pay  on  the  whole  grana  crtBoaUMt 
for  we  cannot  suppose  a  lawyer  of  the  eminence  of  Mr.  Wight 
would  have  pronounced  a  decreet  which  would  have  been  quite 
indefensible  if  the  usage  had  not  been  so.  Further,  it  appean, 
that  the  tenants  and  possessors  of  the  thirled  lands  had  settkd 
the  whole  claims  of  the  miller  from  1785,  when  the  dispute 
arose,  down  to  the  date  of  the  decreet,  and  of  course  theie 
could  only  be  paid  on  the  principle  of  Mr.  Wight's  awwL 
Here  then  is  usage  of  a  most  distinct  and  precise  kind  as  regirdi 
the  period  when  the  decreet  was  pronounced,  and  some  yeiii 
preceding.  Some  proceedings  followed  in  the  bailie  ooort;  ii 
which  the  decreet-arbitral  received  effect,  to  compel  the  tenanti 
to  maintain  the  roof  of  the  mill, — one  of  the  ordinary  bnidcoi 
of  the  thirl, — ^not  to  force  them  to  pay  abstracted  maHara. 
From  this  arises  the  inference  that  as  regards  the  multures  tbe 
tenants  had,  at  least  for  the  time,  no  repugnance  to  pay  them.  AU 
this  is  strong  foundation  for  usage.  There  is  no  duect  evideooe 
of  usage  until  a  much  later  period.  In  1828  and  onwards  the 
evidence  is  on  the  whole  satisfactory  that  the  multures  continued 
to  be  paid  on  the  grana  crescentia.  In  the  earlier  period,  as  regirdi 
the  lands  of  Moatland,  we  have  distinct  evidence  from  the  witaett 
Johnston  that  the  possessor  took  all  his  grain  to  the  mill  except 
seed  and  horse  corn  ;  that  he  never  sold,  and  did  not  cooskkr 
himself  entitled  to  sell  any  grain.  Then  we  have,  as  to  both  proper 
ties,  from  Golvin  and  others  evidence  which  brings  usage  down  to 
1856 ;  and  we  have  a  distinct  account  of  what  the  usage  wv* 
The  way  of  regulating  the  thirl  was  this : — an  estimate  wsi 
made  of  the  yield  of  the  lands,  one-third  was  taken  off  for  seed 
and  horse  corn,  one  25th  from  the  remainder  for  multures,  andoDe 
32d  taken  off  in  kind  for  knaveship  and  sequels.  On  this 
footing  arrangements  were  made  for  money  payments,  ind 
among  other  lands  for  which  such  an  arrangement  was  made 
were  these  lands  of  Birkshaw  and  Moatland.  The  sum  fixed 
when  the  defender  became  proprietor  of  both  lands  was  £4.  sod 
it  is  clear  in  evidence  that  this  sum  was  fixed  on  the  footing  of 
the  decree-arbitral.  The  defender  never  seems  to  have  refued 
making  the  money  payments  in  terms  of  this  arrangement.  No 
doubt  in  1856  a  dispute  arose.  The  pursuer,  however,  hsi 
sufficiently  proved  usage  up  to  the  time  of  the  depute,  and  tint 
usage  is  in  his  favour, 

LoBD  Deas. — ^This  is  an  action  at  the  instance  o£  the  tenaat 
of  the  mill  of  Snaid,  in  the  coimty  of  Dumfries.  The  mill  is  kl 
to  him,  under  a  lease  for  19  years,  with  a  right  to  all  themal- 
tiircs  and  other  pertinents  of  the  milL  The  tenaat  brings  tka 
action  for  £25  of  abstracted  multures,  and  that  is  qmte%  eon- 
petent  action  for  him  to  raise.  I  oontinae  of  tbe  opnuoal 
formerly  expressed  in  the  case,  that  the  tenant  ocmld  aol  t 
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potently  bring  an  action  to  establisli  the  constitution  of  the 
right  When  his  lease  comes  to  an  end,  any  interest  he  has 
will  be  at  an  end  also.  But  to  enable  him  to  pursue  for  the 
£25  of  abstracted  midtnres,  I  greatly  doubt  whether  he  was 
bound  to  show  any  other  title  brides  the  tack  under  which  he 
holds,  and  thereupon  to  prove  possession  for  the  seven  years 
previous  to  the  commencement  of  this  dispute  in  1866,  taking 
into  view  what  had  previously  occurred  as  illustrating  the 
character  of  that  [xosession.  If  anything  further  were  required 
there  is  the  decreet-arbitral,  to  which  your  Lordship  has  re- 
ferred. 

The  only  doubtful  thing  in  the  case  seems  to  me  to  be,  whether 
the  compoundings  for  the  servitude  were  on  the  footing  of  the 
smaller  or  greater  kind  of  thirlage.  Upon  that  point,  however, 
I  come  to  a  conclusion  favourable  to  the  pursuer. 

It  is  easy  to  account  for  extraneous  matter  having  been  in- 
troduced into  this  case,  by  the  fact  that  the  landlord  though 
not  actually  a  party  to  the  action,  is  obviously  desirous  to  take 
advantage  of  it  so  as  to  have  the  right  constituted.  It  is  un- 
necessary to  say  that  no  judgment  in  this  action  can  be  res 
judicata  to  that  effect.  But  as  between  the  present  parties  I 
think  the  pursuer  is  entitled  to  decree  for  the  amount  proposed 
by  your  Lordships. 

Lord  Ardmillait. — ^The  pursuer  is  tenant  of  the  miU,  and 
if  it  had  not  been  for  the  nature  of  the  defence  stated,  there 
would  have  been  no  difficulty  in  deciding  this  case.  The  legal 
qnestion,  which  is  not  very  clear,  is  raised  by  the  defender ;  his 
plea  is  that  he  does  not  dispute  the  existence  of  the  right  of 
thirlage  here,  but  that  the  right  is  restricted  to  grimlahU  com 
only — that  is,  to  com  actually  taken  to  some  mill  to  be  ground. 
The  pursuer's  contention,  on  the  other  hand,  is,  that  his  right 
extends  to  all  grana  crescentia  except  seed  and  horse  com.  .  . 
This  question  may  be,  and  ought  to  be,  decided  in  this  action 
to  the  effect  concluded  for  in  the  action. 

I  feel  very  strongly  that  the  claim  of  this  pursuer,  to  the  ex- 
tent urged,  is  one  for  which  the  law  has  no  favour.  The  thirl- 
age of  mvecta  et  ilkUa  is  what  is  called  odious  to  the  law.  The 
thirlage  of  omnia  grana  crescentia  is  not  quite  so  unfavourably 
▼iewed.  But  there  is  a  presumption  against  it.  The  law  will 
not  willingly,  nor  without  strong  proof,  sustain  a  thirl  of  all 
growing  grain.  The  milder  thirl  of  grindable  com  stands  in 
much  higher  favour,  and  will  in  duhio  be  presumed.  I  %dmit  fully 
that  the  pursuer  must  meet  an  adverse  presumption,  but,  under 
the  decreet-arbitral,  he  has  a  strong  foundation  for  his  claim. 

That  decreet  shows  the  usage  at  its  date,  and  a  usage  to  which 
the  eminent  lawyer  who  pronounced  that  decreet  would  never 
have  given  effect  had  it  not  been  sufficiently  proved  as  an  exist- 
ing usage.  Next  in  the  titles  which  we  have  had  to  consider, 
tifiea  by  progress,  but  not  to  be  lost  sight  of,  there  i^  the  exce^v 
tion  of  seed  com  and  horse  com,  which  would  seem  to  imply 
that  what  they  were  excepted  from  was  not  grindable  com,  but 
all  growing  com.  The  exception  is  scarcely  intelligible  on  any 
other  view.  Erskine  and  Hume  both  say  that  the  word  "  grind- 
able" is  capable  of  construction,  and  to  be  construed  according  to 
the  usage.  That  being  the  case,  and  looking  to  the  proof  of 
usage  here  in  connexion  with  the  views  of  the  case  which  X  have 
etatod,  particularly  the  existence  of  the  decreet-arbitral  and 
the  construction  I  put  upon  the  titles  of  the  defender,  I  am 
of  opinion  that  the  pursuer  has  discharged  bimself  of  a  very 
heavy  burden  successfully^  and  t^iat  we  should  find  in  his 
favour. 

Lord  Jbryiswoods  concurred. 

The  following  interlocutor  was  pronounced  : — 

**  I5ih  March  1873.— Recall  the  interlocutor  of  t^he  Sheriff- 
snbstitute  of  12th  July  1872  :  Find  that  the  pursuer  (appellant) 
is  tenant  of  the  mill  of  Snaid  under  a  ti^k  for  19  years  from 
Whitsunday  1866 :  Find  that  the  defender's  (respondent's)  lan(ls 
are  thirled  to  the  said  mill :  Find  that  for  a  period  pa^t  the 
memory  of  man  the  defender  has  paid  multures  to  the  tenant 
of  the  said  mill  upon  all  grains  grown  on  the  ground  of  the  said 
lands,  excepting  seed  and  horse  com,  at  t£e  rate  of  l-25th 
grain  of  multure,  beside  l-32d  grain  as  knaveship,  or  has  paid 
a  snm  of  money  annually  as  a  commutation  for  the  said  rates  on 
all  grain  grown  on  the  said  lands :  Find  that  the  defender  has 


refused  to  pay  any  multures  for  the  years  1866,-67,-68,-69,  and 
70 :  Find  that  the  quantities  of  grain  on  which  multures  at 
the  above  rates  are  payable,  are  for  the  year  1866,  135  bushels 
of  oats ;  for  the  year  1867  70  bushels  of  barley  and  160  bushels 
of  oats  ;  for  the  year  1868  9  bushels  of  barley  and  219  bushels 
of  oats  ;  for  the  year  1869  10  bushels  of  barley  and  16  bushels 
of  oats ;  and  for  the  year  1870,  328  bushels  of  oats :  Find 
that  the  value  in  money  of  the  l-25th  and  l-23d  of  said 
quantities  of  barley  and  oats,  according  to  the  fiars  prices  of 
the  respective  years  mentioned,  would  have  been  for  crop  1866 
£1,  10s.  6|d.  ;  for  crop  1867  £3,  2s.  10}d. ;  for  crop  1868 
£2,  15s.  6}d.,  for  crop  1869  6s.  OJd.,  and  for  crop  1870 
£3,  Ss.  2 jd.,  amounting  in  all  to  the  sum  of  £1 1,  Os.  2jd.  ster- 
ling :  Therefore  repel  the  defences,  and  decem  against  the  de- 
fender for  payment  to  the  pursuer  of  the  said  sum  of  £11,  Os. 
2^.  sterling,  with  interest  as  libelled  :  Find  the  defender  liable 
in  expenses  both  in  this  Court  and  in  the  inferior  Court ;  allow 
an  account,"  etc. 

Act.  Watson,  Balfour;  Tawse  and  Bonar,  W.S.  Agents,— -Alt. 
Solicitor-General  (Clark),  Q.C.,  M*Kie  ;  Scott,  Bmce,  and  Glover, 
W.S.  Agents,— U.  Clerk.  A.K.H. 


March  U,  1873. 

FIBST  DIVISION — (REPORTED  BY  LORD  MACKSNZIB). 

Mrs.  Jane  Liddell  or  Muir,  Pursuer^  v,  Georqe 
MuiRj  Defender, 
Process — Proof —  Interrogat4yrif'S  —  Competency  of  Question  — 
Question  inferring  CriminalUy — CredUtilUy — In  an  action  of 
divorce  for  adultery  at  the  instance  of  a  wife,  the  pursuer 
wished  to  examine  a  witness  abroad  on  interrogatories  as  to 
whether  the  defender  had  committed  adultery  with  her — Held 
that  the  Lord  Ordinary  must  instruct  the  commissioner  to 
inform  the  witness  that  she  was  entitled  to  decline  answering 
a  question  inferring  criminality ;  but  in  the  event  of  her 
answering  the  question  in  the  negative,  then  to  put  the  other 
questions  bearing  upon  the  matter,  with  the  view  of  testing  the 
witness's  credibUity. 

Mrs.  MyiR  raised  an  action  of  divorco  against  ber  hus- 
band, George  Muir,  on  the  ground  of  adultery  with  a 
Margaret  Weir,  and  averred  that  Margaret  Weir  had 
raised  an  action  against  Muir  for  aliment  of  a  child  born 
in  consequence  of  their  adulterous  connexion,  and  had 
obtained  decree  against  him.  Margaret  Weir  had  since 
married  and  emigrated  with  her  husband  to  New  Zealand. 
Mrs.  Muir  applied  to  the  Lord  Ordinary  for  a  commission 
to  examine  Weir  on  interrogatories,  in  support  of  her 
averments  of  Muir's  adultery  with  her.  The  defender, 
Muir,  moved  the  Court  that  the  interrogatories  should 
contain  instructions  to  the  commissioner  to  caution  Weir 
that  she  need  not  answer  any  question  inferring  crimi- 
nality. The  motion  was  opposed  by  the  pursuer  on  the 
ground  that  as  Weir  had  already  made  the  matter  public 
by  her  own  act,  she  was  not  entitled  to  the  protection  of 
the  Court. 

Authorities  cited : — 

Statutes  15  and  16  Vict.  cap.  27  (Evidence  Amendment  Act 
(Scotland)  1852),  sect.  3  ;  32  and  33  Vict.  cap.  68  (Evidence 
Further  Amendment  Act  (England)  1869),  sect.  3 ;  Nicolson  v, 
Nicolson,  18th  February  1771,  3  Pat.  App.  655;  Marshall  v. 
Anderson,  26th  June  1798,  M.  16787,  and  H.  of  L.  8th  April 
1799, 4  Pat.  App.  75  ;  Macpherson  v.  Don,  25th  May  1848,  ante, 
vol.  XX.  p.  387,  and  10  D.  1046 ;  GaU  v.  Gall,  23d  Nov.  1870, 
ante,  vol.  xliii.  p.  92 ;  M*Lean  and  Hope  v,  Fleming,  9th  March 
1867,  ante,  voL  xxxix.  p.  290  ;  Dysart  v,  Dysart,  10th  May  1843, 
3  Curteis's  EccL  Hep.,  p.  543  ;  Swift  v.  Swift,  1832,  4,Hag.  EccL 
Bep.  p.  139— see  p.  154 ;  Ersk.  iv.  4.  53  ;  Hume  L  454. 

The  Lord  Ordinary  (Mackenzie)  reported  the  point  to 
the  First  Division. 

At  advising — 

Lord  PiucsiDBirr. — Among  other  questions  proposed  to  be  put 
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to  the  Tcitness  is  ibis, — 'whether  on  a  certain  occasion  she  had 
illicit  intercouise  with  the  defender.  If  that  queslion  were  put 
in  a  trial  before  the  Lord  Ordinary  or  a  judge  and  jury,  the 
witness  would  at  once  be  informed  by  the  Court  that  she  was 
entitled  to  decline  answering, —  the  defender  having  been  a 
married  man  at  the  time  of  the  alleged  intercourse.  The  wit- 
ness is  to  be  examine<l  by  commission  in  New  Zealand,  and  we 
have  no  security  as  to  who  the  commissioner  may  be,  or  whether 
he  knows  the  Scotch  law.  It  might  not  occur  to  him  to  inform 
her  that  she  need  not  answer  unless  she  chose.  But  it  is  neces- 
sary that  the  witness  should  be  so  warned,  and  accordingly  the 
direction  of  the  Court  is  that  the  Lord  Ordinary,  in  pronouncing 
the  interlocutor  approving  of  the  interrogatories,  shall  instruct 
the  commissioner  that  when  the  fourth  interrogatory  is  put,  the 
witness  shall  be  informed  that  she  is  entitled  to  decline  answer- 
ing that  or  any  of  the  following  questions. 

On  the  other  hand,  it  is  necessary  also  to  provide  for  the  con- 
tingency that  the  witness  may  not  choose  to  decline  answering 
the  question,  but  may  answer  it  in  the  negative.  If  she  shall 
do  so,  then  it  becomes  the  right  of  the  pursuer  to  test  her  credit 
by  all  comjietent  questious  bearing  on  the  matter  of  that  in- 
terrogatory. The  commissioner,  therefore,  ought  to  be  instructed 
that  in  that  event  the  questions  which  follow  may  be  put. 

The  other  Judges  concurred. 

Act,  Fraser,  Scott;  George  Begg,  S.S.C.  Agent,  —  Alt. 
McLaren;  Millar,  AUardice,  and  Kol»on,  W.S.  Agents. — B. 
Ckrh,  A.E.H. 


March  18,  187  3. 

FIRST  DIVISION. 

Thomas  O'Neil,  Purmer^  v.  William  Bankin  and 
Sons,  Defenders. 
Ship — Liability  of  Otonersfor  Master — Dama{jes — Statute  17  and 
18  Vict,  cap,  104  (Merchant  Shipping  Act,  1864),  sect,  246— 
The  246th  section  of  the  "Merchant  Shipping  Act,  1854  "  gives 
a  title  to   "the  master  or  any  mate,  or  the  owner,  ship's 
husband,  or  consignee'*  to  take  proceedings  against  any  seaman 
who,  inter  alia,  **  deserts  from  or  refuses  to  proceed  to  sea  " 
in  his  ship  "at  the  commencement  or  during  the  jirogress  of  any 
voyage,"  and   also  provides  that  if  these  proceedings  have 
been  taken  "  on  improper  or  insufficient  grounds,"  the  i>erson 
who  took  them  **  shall  inciur  a  penalty,"  which  penalty  if 
inflicted  "  shall  be  a  bar  to  any  action  for  false  imprisonment." 
Held,  in  an  action  of  damages  for  false  imprisonment  under 
this  section  at  the  instance  of  a  seaman  against  the  owners  of 
a  vessel,  that  the  owners  were  not  liable  for  the  actings  of  the 
master  of  the  vessel  under  this  section,  the  person  who  com- 
mits the  illegality  alone  being  liable. 
Thomas  O'Neil  was  engaged  to  act  as  cook  and  steward 
on  board  the  brig  "  Earl  Grey  "  of  Liverpool,  of  which 
Messrs.  William  Rankin  and  Sons,  of  Glasgow,  were  the 
owners,  and  Edward  Nankivell  was  captain  or  master. 
Ihe  articles  entered  into  between  O'Neil  and  Messrs. 
Bankin  were  for  a  voyage  from  Kirkcudbright  to  a  port 
in  Spain   or   Portugal.     O'Neil,   as   he   himself  stated, 
*'  for  good  and  sufiBcient  reasons  found  that  he  could  not 
proceed  to  sea  "  in  the  brig,  and  accordingly  left  her  on 
23d  November  1871,  taking  with  him  his  body  clothes, 
bedding,  bed  clothes,  and  all  the  articles  of  personal  pro- 
perly belonging  to  him  which  he  had  on  board  the  vessel. 
Nankivell,  the  master,  in  virtue  of  the  powers  conferred 
upon  him  in  the  246th  section  of  the  *' Merchant  Shipping 
Act,  1854,"  which  is  in  the  following  terms: — 
"Whenever  either  at  the  commencement  or  during  the  pro- 
gress of  any  voyage,  any  seaman  or  apprentice  neglects  or  refuses 
to  join,  or  deserts  from  or  refuses  to  proceed  to  sea  in  any  ship 
in  which  he  is  duly  engaged  to  serve,  or  is  found  otherwise 
absenting  himself  therefrom  without  leave,  the  master,  or  any 
mate,  or  the  owner,  ship's  husband,  or  consignee,  may,  in  any 
place  in  Her  Majesty's  dominions,  with  or  without  the  assistance 
of  the  local  police  officers  or  constables,  who  are  hereby  directed 
to  give  the  same  if  required,  as  also  at  any  place  out  of  Her 


Majesty's  dominions  if  and  bo  far  as  the  laws  in  force  at  such  a 
place  will  peimit,  apprehend  him  without  first  procuring  a 
warrant ;  and  may  thereupon,  in  any  case,  and  shall,  in  case  be 
so  requires  and  it  is  practicable,  convey  him  before  some  Court 
capable  of  taking  cognisance  of  the  matter,  to  be  dealt  with 
according  to  law  ;  and  may,  for  the  purpose  of  conveying  him 
before  such  Court,  detain  him  in  custody  for  a  i>eriod  not  ex- 
ceeding twenty-four  hours,  or  such  shorter  time  as  may  U 
necessary,  or  may,  if  he  does  not  so  require,  or  if  there  is  no 
such  Court  at  or  near  the  place,  at  once  convey  him  on  board ; 
and  if  any  such  apprehension  apj>ears  to  the  Court  before  which 
the  case  is  brought  to  have  been  made  on  improper  or  insufficient 
grounds,  the  master,  mate,  owner,  ship's  husband,  or  consignee, 
who  makes  the  same  or  causes  the  same  to  be  made^  shall  incnr 
a  penalty  not  exceeding  twenty  pounds  ;  but  such  penalty,  if 
inflicted,  shall  be  a  bar  to  any  action  for  false  imprisonment  in 
respect  of  such  apprehension." 

caused  him  to  be  apprehended,  and  presented  a  petition 
to  the  Steward-substitute  to  have  the  penalties  prescribed 
by  the  Act  inflicted  upon  him.  This  petition  was  pre- 
sented without  the  concurrence  of  the  Procurator-fiscal. 
The  first  diet  under  the  application  was  held  on  the 
following  day,  24th  November,  and  on  CNeil's  pleading 
not  guilty,  the  diet  was  adjourned  to  27th  November. 
The  brig,  however,  sailed  on  25th  November,  and  the 
master  did  nor  appear  at  the  adjourned  diet,  so  no  further 
proceedings  took  place.  Nankivell  had  in  the  meantime 
taken  O'Neirs  clothing  and  other  personal  property  from 
the  Kirkcudbright  Railway  station,  and  pnt  them  on 
board  his  vessel,  and  sailed  with  them  in  his  possession. 

0*Neil  raised  an  action  of  damages  against  the  owners  of 
the  vessel,  Messrs.  Hankin,  and  the  master,  on  the  ground 
that  his  apprehension  and  detention  were  illegal  and  on- 
warrantable,  and  had  been  instituted  and  carried  oothj 
Nankivell  for  and  on  behalf  of  the  owners.  He  further 
complained  of  the  illegal  removal  of  his  clothing,  etc^ 
from  the  Railway  station  to  the  brig,  and  claimed  that 
they  be  returned  to  him  or  their  value,  which  he  averred 
to  be  £20,  paid  over  to  him.  The  damages  were  laid  at 
£200.  The  summons  was  only  executed  against  Messn. 
Rankin,  the  owners,  and  not  against  the  master. 

Pleaded  for  O'Neil— 

1.  The  defenders,  William  Bankin  and  Sons,  as  managiDg 
registered  owners  of  the  "  Earl  Grey  "  were  bound  by  the  sniti 
and  contracts  pursued  and  undertaken  by  the  other  defender, 
the  said  Edward  Naukivell,  the  master,  within  his  province  ; 
and  in  respect  that  the  proceedings  complained  of  were  under- 
taken  by  the  master  in  matters  within  the  sphere  of  his  dotj, 
the  defenders  were  liable  to  the  pursuer  therefor  in  rcpawticB 
as  concluded  for.  2.  In  the  event  of  the  defenders,  WilhiiD 
Raukin  and  Sons,  not  being  found  liable  to  the  pursuer  for  the 
acts  of  the  said  Edward  Nankivell  as  master  foresaid,  then  and 
in  that  case,  the  said  Edward  Nankivell  should  be  found  per- 
souaUy  liable  to  the  jmrsuer  in  reparation  in  terms  of  the  hbd 
with  expenses.  3.  The  proceedings  comj^lained  of  being  illegal 
unwarrantable,  nimious,  and  oppressive,  malicious,  and  without 
probable  cause,  the  pursuer  was  entitled  to  damages  agauootthe 
defender  severally,  as  condescended  on,  with  expenses. 

Pleaded  for  Messrs.  Rankin — 

1.  The  pursuer  had  not  set  forth  facts  relevant  or  sufficient 
to  warrant  the  conclusions  of  the  action  against  the  present 
defenders,  and  the  same  should  be  dismissed  with  expenses.  2. 
All  parties  not  called,  in  respect  the  sununons  bad  not  been 
executed  against  the  captain  of  the  ship.  3.  Assuming  that 
the  proceedings  taken  by  the  master  of  the  ship  were  as  stated 
by  the  pursuer,  the  present  defenders  were  not  answerable  for 
the  same,  and  they  should  be  assoilzied,  with  expenses. 

The  Lord  Ordirary  (Mure),  on  23d  December  1872, 
pronounced  the  following  interlocutor : — 

'*  Sustains  the  first  plea  in  law  for  the  defendcn^  WiUam 
Hankin  and  Sons,  dismisses  the  action,  and  deoiiiis :  Finds  thcB 
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eotitled  to  expens<?8,  af  which  appoints  an  account  to  be  given 
in;  and  Teiuita  tbe  same/'  etc. 

**  JW<?. — Iq  this  action  the  puriuer  seeks  to  recover  damages 
from  the  defenders^  as  owners  of  a  ve«B«l  in  which  the  pursuer 
was  engaged  as  cook,  in  respect  of  certain  alleged  illegal  proceed- 
ingfl  oi  the  in^ter  of  that  vesael^  who  is  also  called  as  a  defen- 
der*  bat  ngain^t  whom  the  sunuuons  hm  not  be«a  e  Keen  ted. 
The  damage*  are  laid  on  two  grounda — 1*^,  certain  irregiJaritiea 
in  proctedltigs  taken  at  the  instance  of  the  Tnaster,  for  appre- 
hending the  pursuer  as  a  deserteT  from  the  vesseU  when  at 
Kirkcudbright  in  November  1871  ;  and  2d,  for  tho  master 
having  tllegaily  carried  away  the  pursuer's  elothee,  bedding, 
bed-clothes,  etc,  from  the  Kailway  station  at  Kirkcndbrigbt, 
and  taken  them  on  board  the  vc^el  on  the  day  it  sailed.  It  is 
noti  however,  said  that  aoy  of  the  things  complained  of  were 
done  by  the  master  by  onlcrs  from  the  defenders,  or  w^ith  their 
authority,  or  after  communication  ha*l  with  them  on  the  sub- 
ject ;  and,  in  the  absence  of  any  snch  allegations^  it  apprars  to 
the  Iford  Ordinary  that  the  statements  are  not  relevant  to  found 
a  claim  of  damage  against  the  present  defender* 

**Afl  regards  the  removal  of  tlie  clothes  and  bedding,  the  charge 
appear?  to  amount  almost  to  one  of  theft  on  the  part  of  the  master. 
It  was  at  all  events  not  a  proceeding  within  his  ordinary  duties 
as  ship>mafster,  but  one  apparently  of  snch  an  irregular  and  il- 
legal descriptioji  as — having  regard  to  the  opinion  of  the  Court 
in  the  case  of  Maodonald,  iGth  May  1860  — cannot,  it  is  thought, 
be  matle  the  foundation  of  a  claim  of  damages  acLainst  ownt'rn, 
nnlese  directly  authorized  by  them.  The  claim  made  in  rta])ecfc  of 
the  alleged  illegal  appreliension  is  attended  with  more  difficulty  ; 
aa  it  has  the  appearance  of  having  been  a  proceeding  adopiPil 
for  the  benefit  of  the  v easel  and  its  ownera.  It  is  one,  however, 
which  would  not,  it  is  thought,  at  common  law  have  l>een  com- 
petent to  the  master  in  the  discharge  of  his  ordinary  duty,  or 
mm  falling  within  his  ordinary  [jowera  delegated  to  him  by  the 
owners.  For  it  relates  to  the  exercise  of  a  power  specially  con- 
ferred upon  him,  as  weU  as  npon  all  "owners,  ship-husbands, 
or  consign eeSt*^  by  section  246  of  the  Merchant  Shipping  Act, 
on  which  the  application  against  the  pursuer  was  foonded.  It 
is  made  competent  by  that  section  for  each  or  any  of  thme 
partiea  to  adopt  snch  proceedings  on  their  individual  responsi- 
bility ;  and  the  Statute  bears  expressly  that,  when  the  proceed- 
ings appear  to  the  Court  before  which  the  eafle  is  brought  to 
have  b^n  improperly  taken,  it  is  the  party  making  the  ap]>lica^ 
tion  who  ia  to  foe  responsible  for  the  penalty  incurrecL  Now 
the  petition  in  the  present  instance  bears  to  have  been  presented 
under  the  Statute  in  the  name  of  the  master  alone  i  and  in  the 
absence  of  any  allegation  of  direct  authority,  or  any  instructions 
from  the  defenders,  it  appears  to  the  Lord  Ordioary  that  in  such 
cirenmstances  it  is  against  the  master^  and  not  the  owners,  that 
the  party  eom  plaining  ought  to  proceed  in  order  to  obtain  re- 
dnaa.^' 

0*Neil  reclaimed  J  aud  relied  on  the  following  autho- 
rities : — 

Statnte  17  and  IS  Vict,  cap.  104  (Merchant  Shipping  Act, 
1854),  sects.  243,  24G,  531,  and  533  ;  M'Kelvie  v.  Barr,  3d  Dec. 
1S60,  anfc,  Tol.  xixiii,  p,  48,  and  3  Irv.  63 1_;  Gowana  t?.  Thorn* 
■on  and  Heiton,  6th  Feb,  1S44,  anU,  yoL  svt.  p.  283,  and  6  D. 
606  J  M*Naughton  P.  Halbertj  29th  Nov.  1843,  antf,  vol.  ivi. 
p.  99,  and  6  D.  104;  M'Naughton  c,  Allhmsen  and  Co.,  11th 
Dec.  1847,  anU.^ol  x%.  p.  68,  and  10  D.  236  ;  ^  The  Druid/  25th 
April  1842,  1  Win  Robinson's  (Admiralty  Cases),  391 ;  Fm^er 
V*  Younger  and  Sons,  13th  June  1867,  anfe,  vol  xxj[ix,  p,  494, 

Argned  for  Bankin  and  Sons — 

If  the  eapiain  acted  illegally  here,  in  doing  go  he  went  beyond 
the  Bco})e  of  his  employment.  Any  right  a  captain  had  to 
institute  proecedingB  umier  thia  Act  waa  conferred  by  the 
Statute  J  not  by  a  mandate  expresi  or  implied  from  the  own- 
ers. They  eould  not  then  be  held  ]fable  for  what  they  had  not 
^nthori^ed — Macdonald  n.  Dncheaa  of  Leeda  aod  Chisholm,  16th 
May  1860,  attU,  vol  X3cxii.p*494j  Patersontr,  Walker  and  Othera, 
28^  Nov.  1848,  ante,  vol.  lixL  pi  32 ;  Leddy  v.  Gibson  and  Cc« 
18th  Jan.  1873,  mipra,  p.  212. 

Lord  FmismEKT.-'Thfs  ii  an  aetitm  at  the  instance  of  the 
cook  or  steward  on  board  the  brig  "  Earl  Grey  "  of  Liverpool, 
againai  the  ownert  of  that  vessel  to  recover  damages  for  certain 


procedings  taken  against  him  by  the  master  of  the  vessel  at 
Kirkcudbrifiht,  when  the  abip  was  ahoot  to  sail  for  Portugal. 
The  maater  ia  called  and  concluded  againat  in  the  summons,  but 
it  wae  not  executed  against  him*  We  have,  therefore,  only  the 
owners  to  deai  with.  The  pro<ieedinga  com  plain  chI  of  wen?  tab  en 
under  the  246th  section  of  the  **  Merchant  Shipping  Act,'*  and 
the  defence,  which  the  Lord  Ordinary  has  sustained,  ia  that  tho 
puTsner  has  not  set  forth  on  record  facts  relevant  and  sufficient 
to  warrant  the  conclnaions  of  the  action.  The  defenders  further 
plead  that  they  are  not  answerable  for  what  waa  done  by  tho 
master^  even  though  it  were  illegal  under  the  24Gth  section  of 
the  Act.  Tliis  raisce  a  question  of  great  importance^  but  it  is 
very  special,  because  the  provisiona  contained  in  this  section  are 
very  diflerent  from  those  contained  in  the  former  Acts  regulat- 
ing the  relations  of  masters  and  seamen.  The  title  is  here  given 
to  a  largo  number  of  persons  to  adojjt  proceedings.  The  section 
mna  as  follows : — (Ai>  Lonhhip  here  read  the  section  above  fjNOted), 

The  proceed  lings  complained  of  were  at  the  instance  of 
the  master  on  the  alleged  ground  that  the  purs\ier  had  de- 
serted from  the  ship,  and  it  ia  averred  by  the  pursuer  that  tho 
procedure  waa  illegal  and  irregular.  Whether  that  be  troe  or 
not,  it  must  be  assumed  to  he  true  at  present.  The  question  is, 
whether  the  ownera  arc  answerable  for  the  master's  behaviour 
in  such  cireumstaiLces  !  If  they  are  answerable  for  the  master, 
are  they  to  be  answerable  for  any  of  the  other  persons  mentioned 
in  the  section — matee,  ship's  hnsbands,  consignees  of  cargo  ?  It 
seems  quite  imiwssible  to  maintain  under  thia  section  that  they 
can  be  liable  for  a  ship^e  husband  or  consignee.  There  is  no 
such  liability  at  common  law.  It  would  be  something  new  if 
they  were  held  to  he  liable  for  a  mate— that  is,  whether  first 
or  other  mate;  There  ie  no  cttmmon  law  liabibty  of  that  sort, 
rt  seema  that  all  the  persons  here  enumerated  are  in  pari  cartu, 
I  think  it  is  impossible  that  the  ownera  can  be  re  spon- 
sible for  the  mnater  and  net  for  the  others  named  in  the 
section.  I  am  the  more  confinned  in  this  opinion  by  the 
wording  of  the  close  of  the  eeirtion,  "and  if  any  such  apprehen- 
sion appears  to  the  Court  before  which  the  case  is  brought, 
to  have  been  made  on  improjjer  or  on  insufEcient  grounds, 
the  master,  mate,  owoer,  ship's  husband  or  consignee,  who  makes 
the  same,  or  cause >3  the  same  to  be  made,  shall  incur  a  penalty 
not  exceeding  £20."  In  the  firat  place,  I  am  led  to  inquire 
whether  anybody  but  the  peraon  who  eommita  the  illegality  is 
to  be  answerable,  an<l  in  reply  to  that  I  at  once  say  he  alono 
must  be  liable*  No  one  ever  heard  of  the  master  of  a  ship 
binding  the  owners  in  a  penalty  unless  it  is  ei press! y  so  stated 
in  tho  statute  inflicting  the  penalty.  Next  we  have  this  provi- 
sion : — "But  such  penalty,  if  indicted,  shall  be  a  bar  to  any 
action  of  false  imprtsoamcnt  in  respect  of  such  apprehension.'* 
Shall  this  mean  that  the  inflicting  of  the  penalty  ie  to  be  a  bar 
to  action  against  the  master,  but  not  against  other  jieople  who 
are  responsible  for  him  ?  It  aeema  to  me  the  clause  means  that 
no  action  for  ffdse  impriBoument  shall  lie  in  respect  of  actings 
for  which  a  penalty  has  been  inBicted  ;  and  that  goes  a  long 
way  to  show  that  every  person  mentioned  in  the  section  ia  liable 
for  himself  and  for  his  own  actings.  That  ia  clearly  what  waa 
meant  by  the  Legislature  in  providing  that  no  action  for  false 
imprifionment  shall  Ho  against  any  of  the  enumerated  persons. 
It  never  waa  contemplated  that  any  person  was  to  he  liable 
except  the  wrongdoer.  I  therefore  eome  to  the  conclusion 
that  under  thia  Statute  no  liabibty  lies  against  any  one  except 
against  the  person  who  has  done  the  wrong. 

Heveral  eases  were  quoted  to  ue  during  the  discussion,  and  of 
these  I  ahaU  notice  the  two  most  important  The  first  is 
M*Naugbton  t\  Allhusen  and  Co.,  of  which  there  are  two 
separate  reports,  ihefmt  undername  M^Naughton  v.  Halbert  in 
6  D.  104,  and  the  ^cond  tn  10  D.  236.  The  first  contains  the 
report  of  proceedings  brought  by  a  seaman,  M*Naughton,  against 
the  master  of  a  vessel  for  the  p\\rpo^e  of  having  u  sentence  and 
warrant  obtained  by  the  master  under  the  9th  section  of  6  and 
6  Will.  IV.  cap,  19  (the  th^  "Merchant  Shipping  Act"}  an s- 
pended*  That  section  provided; — **That  every  seaman  who 
shall  absolutely  deaert  the  ship  to  which  he  shadl  belong  shall 
forfeit  to  the  owner  or  master  thereof  all  his  clothes  and  eSects 
which  he  may  have  on  board,  and  all  wagea  and  emol omenta  to 
which  he  might  3therwifio  be  entitled  .  ,  *  ,  and  in  ca«e  any 
snch  desertion  shali  take  place  in  parts  beyond  the  seas,  and  the 
miuter  of  the  ahip  shall  he  nnder  the  neeeafity  of  engaging  oj^y 
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eeamau  as  a  substitute  for  the  deserter  at  a  higher  rate  of  wages 
than  that  stipulated  in  the  agreement  to  be  paid  to  the  seaman 
deserting,  the  owner  or  master  of  the  ship  shall  be  entitled  to 
recover  from  the  deserter  by  summary  proceeding  in  the  same 
manner  as  wages  are  by  this  Act  made  recoverable,  any  excess  of 
wages  which  such  owner  or  master  shall  pay  to  such  substitute 
beyond  the  amount  which  would  have  been  payable  to  the  deserter." 
Here  1  would  observe  that  the  owners  and  master  are  in  exactly 
the  same  category ;  proceedings  may  be  taken  by  either.  But 
the  object  of  the  process  is  to  obtain  possession  of  the  clothes  to 
meet  any  loss  the  ship  might  have  suffered  by  the  desertion  of 
the  seaman.  It  is  quite  obvious  that  in  such  circumstances  the 
proceedings  are  taken /or  the  owners,  whether  in  the  name  of 
the  master  or  of  themselves ;  and  in  that  case  no  doubt  the 
master,  in  proceeding  against  the  seaman  as  a  deserter,  was  act- 
ing for  the  owners,  and  all  that  was  held  was  that  the  owners 
were  liable  for  expenses  awarded  to  the  seaman  as  against  the 
master.  The  question  which  subsequently  arose  was  as  to 
whether  the  seaman  was  entitled  to  recover  against  the  owners 
expenses  incurred  by  him  in  a  suspension  in  this  Court,  but  the 
distinction  was  drawn  there  that  though  the  master  had  a  man- 
date to  proceed  in  the  Inferior  Court,  he  was  not  entitled  on  his 
own  responsibility  to  litigate  in  the  Court  of  Session. 

The  other  case  quoted  (Cowans  v.  Thomson),  also  in  6  P.  60(>» 
approaches  somewhat  nearer  to  this  one,  although  there  is  still  ^ 
difference.  It  was  under  a  different  Statute  from  the  present  one. 
By  that  Statute  it  is  put  in  the  power  of  the  master,  in  the  manage- 
ment of  his  ship  in  a  foreign  port,  to  leave  behind  a  person  who  has 
absolutely  deserted,  but  the  policy  of  the  Statute  clearly  appears 
to  be  that  no  such  step  was  to  be  taken  except  on  very  clear  evi- 
dence of  desertion,  because  people  so  left  behind  generaUy become 
pirates.  So  the  master  had  to  obtain  a  certificate  from  some  person 
setting  forth  that  desertion  had  really  taken  place.  B^t  the  duty 
was  laid  on  the  master — and  the  master  alone — to  get  this  certifi- 
cate before  setting  sail  and  leaving  one  of  his  crew  behind  hinL  In 
Cowans's  case  the  master  sailed  without  a  certificate  of  deser- 
tion, and  did  so  with  the  clothes  and  whole  personal  property 
of  the  seaman  on  board  his  vessel  The  action  was  raised  in 
this  country  against  the  owners  to  recover  the  clothes  and  pro- 
perty as  having  come  wrongfully  into  their  possession.  The 
Court  held  that  the  master  was  wrong,  and  that  he  was  acting 
for  the  owners,  as  what  he  had  done  was  in  the  ordinary  man- 
agement of  the  vessel,  and  also  because  what  was  done  was  for 
the  benefit  of  the  owners,  because  he  detained  the  clothes  as  a 
forfeit  for  the  desertion  of  the  seaman.  There  the  owners  were 
not  only  represented  by  the  master  but  had  taken  benefit  from 
his  actings. 

I  think  we  must  adhere  to  the  Lord  Ordinary's  interlocutor. 

Lords  Deas  and  Jbryiswoode  concurred. 

Lord  Ardmillak  absent. 

Adhere, 

A  ct.  Campbell  Smith,  M'Kechnie ;  Drnnmiond  and  Mackenzie, 
S.S.C.  Agents.^AU,  Solicitor-General  (Clark),  Q.C.,  Maclean  ; 
J.  W.  and  J.  Mackenzie,  W.S.  Agents,^  M.  Clerk. 

A.E.H. 


March  18,  1873. 

pirst  division. 

Special  Case. — James  Merry  and  Others  (CuniDgr 

hame's  Trustees),  and  Eoger  Duke  and  Others. 

Succession — Annttity — Statute  33  and  34  Vict,  cap*  35  {Appor- 
tionment Act,  1 870),  sect.  2— A  testator  left  an  annuity  of  £200 
a- year  to  his  sister  *'  during  all  the  days  and  years  of  her 
life,"  payable  at  the  first  term  after  his  death,  and  half-yearly 
thereafter.  He  died  on  9th  November  1856,  and  the  an- 
nuitant died  on  27th  October  1871,  having  received  ten  half- 
yearly  payments  of  the  annuity.  Held  that  the  apnuitant's 
representatives  had  no  claim,  under  the  Apportionment  Act, 
1870,  for  a  payment  of  part  of  the  annuity  proportionate  to 
the  days  she  had  lived  of  the  term  in  which  she  died,  as  she 
had  actually  received  more  than  she  was  entitled  to  under 
the  wording  of  the  bequest. 

Succession — Legacy — 14/erent  and  Fee — Trusteet  discretion  of — 
A  testator  left  legacies  of  £1000  each  to  his  nieces,  to  be  paid 


"  when  my  trustees  shall  find  it  snitable  and  convenietit  to 
pay  the  same,  and  which  shall  be  so  secured  to  said  children 
as  my  trustees  shall  consider  beet  for  their  welfare  and 
beoefit  .  .  .  which  .  .  .  legacies  .  .  .  are  hereby  spedally 
provided  and  given  for  the  liferent  alimentary  use  of  my  .  .  . 
female  legatees"  exclusive  of  the  jus  mariti  of  their 
husbands,  '*  and  further  declaring  that  the  simple  receipt  ssd 
discharge  of  my  said  .  .  .  female  legatees  without  the  consent 
or  concurrence  of  their  respective  husbands  shall  be  i 
sufficient  exoneration,  acquittance,  and  discharge  to  my  tms- 
tees  for  said  .  .  .  legacies"  Held,  in  a  question  between  tJw 
trustees  and  the  legatees,  that  the  legatees  were  not  entitled 
to  payment  of  the  legacies  at  once  on  their  own  receipt  and 
discharge,  and  that  the  trustees  were  not  bound  to  make  sndi 
payment. 
Observed  per  Lord  Deas  that  the  Court  would  not  take  the  re- 
sponsibility of  directing  the  trustees  as  to  how  to  settle  and 
secure  the  legacies,  as  they  had  a  considerable  discretios 
given  them,  which  they  must  exercise,  at  all  events  in  the 
first  instance. 

The  late  Alexander  Cuninghame,  Esq.,  of  Craigends  aod 
Walkinshaw,  left  a  trust-disposition  and  settlement,  dated 
14th  August  1856,  whereby  be  appointed  James  Merry, 
Esq.,  and  others,  trustees.  By  the  third  purpose  of  a 
codicil  to  his  trusts-disposition,  dated  18th  January  1860, 
he  provided — 

**  that  my  trustees  shall,  from  the  said  residue  of  my  estatet, 
make  payment  of  the  following  annuities  and  legacies — viz.,  to 
my  sister,  Mrs.  Margaret  Cuninghame  or  Duke,  wife  of  Boger 
Duke,  Esquire,  of  an  annuity  of  £200  sterling  yearly,  during  all 
the  days  and  years  of  her  life,  and  after  her  death  each  of  ha 
children  shall  be  paid  a  legacy  of  £1000  sterling  when  my  tno- 
tees  find  it  suitable  and  convenient  to  pay  the  same,  and  which 
shall  be  so  secured  to  said  children  as  my  trustees  may  consider 
best  for  their  welfare  and  benefit ;  and  to  my  sister  Mn. 
Williamina  Cuninghame  or  Main,  wife  of  the  Beverend  Thomsi 
Main,  a  like  annuity  of  £200  sterling  yearly, — payable,  both 
annuities,  half-yearly,  by  equal  portions,  at  the  usual  terms  of 
Martinmas  and  Whitsunday  in  each  year,  commencing  the  fint 
year's  payment  of  each  of  said  annuities  at  the  first  term  of 
Martinmas  or  Whitsunday  after  my  death,  and  continuing  the 
same  half-yearly  thereafter ;  but  declaring  that  in  the  event  of 
no  heirs  of  my  own  body  succeeding  to  my  said  entailed  laadi 
and  estates,  then  each  of  said  annuities  to  my  said  sisters  shall 
be  increased  to  £300  sterling  yearly,  payable  as  above  mentioned ; 
and  which  annuities  to  my  said  sisters,  and  legacies  to  the  chil- 
dren where  female  of  my  said  brothers  and  sisters,  are  herebf 
specially  provided  and  given  for  the  liferent  alimentary  nae 
allenarly  of  my  said  annuitants  and  female  legatees,  exdvsrrt 
of  the  jus  mariti  and  right  of  administration  of  their  preseot  or 
future  husbands  ;  and  the  said  annuities  and  legacies  shall  in 
no  ways  be  liable  to  or  affectable  by  the  debts  or  deeds  of  such 
husbands,  or  in  any  way  subject  or  liable  to  the  dihgenee  of 
their  creditors  ;  and  furtiier  declaring  that  the  simple  reoeipl 
and  discharge  of  my  said  sisters  and  female  legatees  respectivelji 
without  the  consent  or  concurrence  of  their  respective  husbaodik 
shall  be  a  sufficient  exoneration,  acquittance,  and  discharge  to 
my  trustees  for  said  annuities  and  legacies.*' 

Mr.  Cuninghame  died  on  the  9th  day  of  Novemher 
1866,  and  was  succeeded  in  his  entailed  estates  by  his 
son.  On  the  11th  of  November  1866,  two  days  after  the 
truster's  death,  being  the  term  of  Martinmas,  there  was 
paid  to  Mrs.  Duke  a  sum  of  £200,  being  a  full  year's 
annuity.  Nothing  was  paid  to  her  at  Whitsunday  1867, 
but  she  received  a  half-year's  annuity  at  Martinmas  1867, 
and  the  half-yearly  payments  were  continued  down  to 
Whitsunday  1871,  being  the  term  immediately  preceding; 
her  death.  Mrs.  Duke  died  on  the  27th  day  of  October 
187 1,  leaving  five  children,  Boger  Duke,  Margaret  Cuning- 
hame Duke,  Anne  Duke,  Alice  Browne  Duke,  and  Charles 
Johnstone  Parke  Duke. 

In  1872  the  trustees  were  in  a  portion  conveniently  to 
pay  the  legacies  bequeathed  in  the  codicil  above  quoted. 
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Mrs.  Dnke's  children  contended  (1.)  that  Mrs.  Duke 
having  died  during  the  currency  of  the  term  from  Whit- 
sunday to  Martinmas  1871,  her  representatives  were  en- 
titled to  a  proportionate  part  of  the  annuity  which  would 
have  been  payable  to  her  at  the  term  of  Martinmas  had 
she  survived  till  that  term ;  and  (2.)  that  the  female 
legatees,  who  were  all  of  age  and  unmarried,  were  each 
entitled  to  payment  of  the  legacy  of  £1000  at  once,  on 
her  own  receipt  and  discharge,  and  that  the  trustees  were 
bound  to  make  immediate  payment  thereof. 

The  parties  of  the  first  part  contended  (1.)  that  the 
annuity  which  was  payable  an  1  paid  to  Mrs.  Duke  at 
Whitsunday  1871  was  paid  in  advance  for  the  term  from 
Whitsunday  to  Martinmas  1871,  and  that  her  representa- 
tives were  not  entitled  to  claim  any  further  sura  in  name 
of  annuity  for  the  period  from  Whitsunday  1871  till  the 
date  of  Mrs.  Pake's  death ;  and  (2.)  that  the  trustees 
were  not  entitled  to  pay  the  legacies  of  £1000  each  to  the 
female  legatees,  but  were  bound  to  hold  the  same  for  their 
liferent  alimentary  use  allenarly ;  or,  otherwise,  that  it 
was  in  the  discretion  of  the  trustees  either  to  pay  or  to 
continue  to  hold  the  legacies,  and  that  they  were  there- 
fore not  bound  to  make  payment  thereof  until  they  con- 
sidered it  to  be  suitable  to  do  so. 

In  these  circumstances  a  Special  Case  was  prepared  for 
the  opinion  and  judgment  of  the  Court,  Mr.  Cuninghame's 
trustees  being  the  parties  of  the  first  part,  and  Mrs. 
Duke's  children  the  parties  of  the  second  part 

The  following  were  the  questions  of  law  submitted : — 

•*  1.  Whether  Mrs.  Duke*s  annuity  was  payable  in  advance 
from  the  11th  day  of  November  1866  ;  or.  Whether  a  propor- 
tional  part  is  due  for  the  period  from  15th  May  1871  till  27th 
October  1871,  the  date  of  her  death  ? 

**  2.  Whether  Mrs.  Duke's  daughters  are  entitled  to  payment 
of  the  legacies  to  them  at  once,  on  their  own  receipt  and  dis- 
charge ?  or,  Whether  the  trustees  are  bound  or  entitled  to  con- 
tinue to  hold  the  capitals  ?" 

Argued  for  the  trustees — 

As  regards  the  first  question,  Mrs.  Duke  had  been  paid,  if 
anything,  more  than  she  was  entitled  to ;  she  had  not  survived 
ber  brother  for  5  years  complete,  and  yet  she  had  received  pay- 
ment of  her  annuity  for  10  half-years.  Where  payments  were 
made  in  advance  in  this  way  there  was  no  room  for  apportion- 
ment. 

With  regard  to  the  second  question,  the  provision  as  to  dis- 
charge of  the  legacies  could  not  be  held  to  imply  that  they 
were  to  pay  over  the  amounts  direct  to  the  daughters  in  the 
face  of  the  previous  qualification  that  the  legacies  were  to  be 
for  their  liferent  alimentary  use  allenarly.  At  all  events,  the 
legatees  had  no  right  to  demand  payment,  as  a  discretionary 
power  was  given  to  the  trustees  as  to  when  the  legacies  were 
to  be  paid. 

Ai^ed  for  Mrs.  Duke's  children — 

Under  the  Apportionment  Act  1870  (33  and  34  Vict.  cap. 
35),  sect.  2,  the  representatives  of  Mrs.  Duke  had  a  claim  for  a 
proportionate  share  of  her  annuity,  for  the  part  of  the  term  in 
tlie  currency  of  which  she  had  died.  The  express  terms  of  the 
codicil  gave  the  daughters  a  right  to  claim  payment  of  their 
legacies  whenever  the  trustees  had  funds  out  of  which  to  make 
the  payment,  and  were  in  a  position  to  do  so,  and  that  without 
restriction. 

Authorities  cited — 

Statutes  33  and  34  Vict  cap.  35  (Apportionment  Act,  1870), 
sect.  2 ;  Cruikshank  v.  Sandeman,  16th  Feb.  1843,  mite,  voL 
xv.  pp.  311  and  332,  and  5  D.  643 ;  Hard  v.  Anstruther,  14th 
KoT.  1862,  ante,  voL  xxxv,  p.  19,  and  in  H.  of  L.,  Paul  v. 
Anstnither,  15th  Feb.  1863,  ante,  voL  xxxvL,  p.  323  ;  Special 
Case,  Lady  Massy  and  Others,  10th  Dea  1872,  mpra,  p.  127  ; 
Special  Case,  Lord  Herries  (Biaxwell's  Executor),  7th  Feb.  1873, 
mtpra,  p.  262. 


At  advising — 

Lord  pRE-»iDB?rr. — ^The  first  quostion  regards  the  annuity  of 
the  testator *s  sister,  Mrs.  Duke.  Ilor  representatives  contend 
that  as  she  died  during  the  curretuy  of  the  term  th3y  are 
entitled  to  a  proportionate  part  of  her  annuity ;  while  the 
trustees  under  the  settlement  contend  that  the  annuity  wai 
payable  and  was  paid  in  advance,  and  that  consoquentiy  nothing 
more  can  be  claimed.  I  cannot  quite  affirm  either  proposition. 
The  view  which  I  take  depends  on  the  precise  words  of  the 
settlement — {Reads).  It  is  impossible  to  read  the  terms  of  this 
part  of  the  settlement  without  seeing  that  the  testator's  true 
meaning  was  that  his  sister  should  have  an  annuity  correspandin;^ 
in  amount  to  the  time  that  she  should  survive  him.  It  is  to  ba 
payable  during  all  the  days  and  years  of  her  life.  If  she  hai 
already  obtained  payment  to  that  extent,  her  representatives  can 
claim  nothing  more.  Mr.  Cuninghame  died  on  9th  November 
1866,  and  Mrs.  Duke  on  27th  October  1871.  She  thus  survived 
him  four  years  eleven  months  and  fourteen  days.  Now  it  appears 
that  the  whole  amount  paid  to  her  was  £1000,  just  five  years* 
annuity.  She  ha?  therefore  obtained  paymsnt  ot  rather  more  than 
the  annuity,  and  the  representatives  are  not  entitled  to  anything 
further. 

The  next  question  regards  the  legacies  left  to  the  children  of 
Mrs.  Duke.  The  settlement  provides  that  after  her  death 
each  of  her  children  shall  be  paid  a  legacy  of  £1000  *'  when  my 
trustees  shall  find  it  suitable  and  convenient  to  pay  the  sam3 
and  which  shall  ba  so  secured  to  said  children  as  my  trustees 
may  consider  best  for  their  welfare  and  beuefit."  So  far  no 
distinction  is  maile  between  sons  and  daughters,  but  it  la  further 
provided  that  the  legacies  to  the  children  where  female  are 
given  for  their  liferent  use  allenarly  exclusive  of  the  jus  mariti  of 
their  husbands.  The  daughters  of  Mrs.  Duke  contend  that  they 
are  entitled  to  immediate  payment  upon  their  own  receipt  and 
discharge :  the  trustees  contend  that  they  are  not  entitled  to 
pay  the  legacies,  but  that  they  should  hold  the  same  for  their 
liferent  use  allenarly,  or  otherwise,  in  their  discretion,  to  pay  or 
to  hold.  In  this  contention  there  is  a  confusion  of  two  distinct 
things.  The  trustees  are  not  to  pay  these  legacies  until  they 
find  it  suitable  and  convenient.  That  points  to  the  convenience 
of  their  management  of  the  trust-estate.  When  that  time  which 
is  suitable  and  convenient  to  them  as  trustees  arrives,  another 
condition  arises, — ^to  wit,  that  the  legacies  shall  be  so  secured  to 
the  children  as  the  trustees  may  consider  best  for  their  benefit, 
and  in  the  case  of  daughters,  that  the  legacies  shall  be  secured 
so  as  to  give  them  only  a  liferent  use.  The  only  part  of  the 
settlement  which  creates  a  little  difficulty  in  so  reading  it  is  the 
provision  that  the  simple  receipt  and  discharge  of  the  female 
legatees  without  the  concurrence  of  their  husbands  is  to  be  a 
sufficient  exoneration  to  the  trustees  for  the  legacies  ;  — a  pro- 
vision which  suggests  payment  of  the  capital  of  the  legacies 
direct  to  the  daughters  themselves.  When  taken  in  connexion 
with  the  other  provisions  this  provision  means  only  this,  that 
whatever  the  daughters  receive  may  be  discharged  by  the 
daughters  alone.  Even  as  regards  the  capital,  this  provision 
can  be  read  consistently  with  the  view  I  have  expressed.  For 
when  the  legacies  are  settled  by  the  trustees  so  as  to  secure  a 
liferent  use  only,  then  is  the  time  for  the  trustees  to  obtain 
their  exoneration  and  discharge,  which  may  be  done  by  the 
daughters  without  the  concurrence  of  their  husbands.  The 
leading  idea  has  been  that  the  settlement  would  take  place 
when  the  daughters  were  married,  and  the  trustees  would  for 
that  purpose  become  parties  to  their  marriage-contracts.  But 
what  the  trustees  may  hereafter  be  bound  to  do,  I  am  not  pre- 
pared to  state  in  general  terms.  That  may  depend  on  circum- 
stances, but  at  present  they  are  not  bound  to  pay  the  legacies 
at  once  on  discharge"  by  the  daughters ;  and  that  is  the  only 
question  before  us. 

Lord  Deas. — I  concur  in  the  opinion  expressed  as  to  the 
annuities.  As  to  the  legacies,  I  likewise  concur  in  holding  that 
the  daughters  are  not  entitled  to  insist  on  immediate  payment. 
In  the  course  of  the  argument  we  were  asked  to  find  that  the 
trustees  were  entitled  to  hold  the  sums  during  their  discretion, 
and  wo  were  asked  to  consider  what  deed  the  trustees  ought  to 
execute,  or  what  plan  they  should  adopt  in  settling  these  legacies 
on  the  daughters.  I  am  not  disposed  to  enter  into  those  ques- 
tions even  to  the  extent  of  considering  whether  the  legatees* 
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right  was  restricted  to  a  liferent.  Questions  as  to  the  mode  of 
securing  the  legacies  are,  in  the  first  instance  at  least,  for  the 
consideration  of  the  trustees.  A  very  considerable  discretion 
is  left  with  tlicm,  and  I  am  not  disposed  to  take  the  responsi- 
bility off  their  shoulders. 

Lords   ARoaiiLLAN   and  Jerviswoode  concurred  with  the 
Lord  President. 

The  following  interlocutor  was  pronounced  : — 
**  ISth  March  1873. — Having  heard  counsel  on  the  Special 
Case,  in  answer  to  the  first  question,  fiud  and  declare  that 
Mrs.  Duke  obtained  payment  of  the  full  amount  of  the  annuity 
due  to  her  during  her  Jifetime,  and  that  no  part  thereof  is  now 
due  to  her  representatives  :  In  answer  to  the  second  question, 
find  and  declare  that  Mrs.  Duke^s  daughters  are  not  entitled 
to  payment  of  the  legacies  to  them  at  once  on  their  own  receipt 
and  discharge,  and  that  the  trustees  are  not  bound  to  make 
Buch  payment,  and  decern.** 

For  First  Parties,  Solicitor-General  (Clark,  Q.C.),  Mure;  Mac- 
lachlan  and  Roger,  W.S.  Agents, — For  Second  PartieSf  Marshall, 
Macdonald  ;  Mitckenzie  and  Bla«k,  W.S.  Agents. — B.  Clerk, 

A.E.H. 
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FIRST  DIVISION. 

West  C alder  Oil  Company,  Pursuers^  v.  Alexander 
Morrison  Fell  and  Another,  Defenders, 

Process — Proof — Sist — An  action  was  raised  against  A  to  have 
him  ordained  to  execute  certain  assignations  and  conveyances. 
A.'s  brother  B.  was  also  called  for  any  "  right  or  interest  he 
has  in  the  premises."  B.  was  concluded  against  for  expenses 
"  only  in  the  event  of  his  opposing  any  of  the  conclusions  "  of 
the  summons,  and  did  not  enter  appearance.  Another  action 
at  the  instance  of  the  same  pursuers  was  raised  against  B., 
involving  the  same  or  similar  matters,  but  B.  died  insolvent 
before  the  reconl  could  be  closed.  The  pursuers  moved  for  an 
order  for  proof  in  the  action  against  A.,  which  was  opposed  on 
the  ground  that  the  subject  matter  of  the  actions  against  A.  and 
B.  being  identical,  no  proof  should  be  allowed  in  the  one 
action  until  a  similar  order  could  be  pronounced  in  the  other. 

•^Ihld  {diss.  Lord  Deas),  that  in  the  circumstances  the  proof  in 
the  action  against  A.  should  proceed. 

The  West  Calder  Oil  Company  raised  this  action  against 
Alexander  Morrison  Fell  and  John  Wilson  Fell,  his 
brother,  for  any  **  right  or  interest  he  has  in  the  premises." 
IJoth  defenders  had  heen  partners  in  the  company.  The 
summons  concluded  that 

*'  it  ought  and  should  bo  found  and  declared,  by  decree  of  the 
Lords  of  our  Council  and  Session,  that  the  rights  and  interests 
held  by  the  defender,  the  said  Alexander  Morrison  Fell,  in  the 
leases  and  sub-tack  after  mentioned,  are  held  by  him  in  trust 
for  behoof  of  the  pursuers,  and  he  ought  and  should  be  decerned 
and  ordained,  by  decree  foresaid,  to  grant,  execute,  and  deliver, 
at  the  expense  of  the  pursuers,  an  assignation  and  conveyance 
in  favour  of  the  pursuei-s,  of  said  right  and  interest,  and  also  of 
the  said  leases  and  sub-tack  themselves." 

The  leases  and  sub-tack  referred  to  related  to  certain 
mineral  fields,  the  leases  of  which  bad  been  taken  in  the 
name  of  A.  M.  Fell.  The  summons  terminated  with  a 
conclusion  for  expenses  against  A.  M.  Fell  and  against 
J.  W.  Fell  also,  "  but  only  in  the  event  of  his  opposing 
any  of  the  conclusions  of  this  summons." 

The  condescendence  set  forth  the  origin  and  rise  of  the 
company,  and  the  agreements  under  which  A.  M.  Fell  and 
J.  W.  Fell  had  retired  from  it,  upon  receiving  certain 
considerations.  A.  M.  Fell  alone  entered  appearance  and 
lodged  defences,  in  which  he  stated,  inter  alia,  that  he  had 
l>een  induced  to  retire  from  the  company  by  the  false  and 
fraudulent  representations  made  to  him  by  the  remaining 
partners.     He  hod  also  raised  an  action  of  reduction  of 


the  agreement  under  which  he  had  retired,  to  which  he 
referred  in  his  defences. 

Oil  28th  November  1872  the  Lord  Ordinary  (Ormidale) 
conjoined  the  action  of  reduction  at  the  instance  of  A.  M. 
Fell  with  this  one.  The  West  Calder  Oil  Company 
afterwards  raised  a  similar  action  to  the  present  against 
J.  W.  Fell,  who,  however,  died  shortly  thereafter,  and 
before  the  record  was  closed  in  the  action  against  him,  insol- 
vent, and  his  representatives  were  not  sisted  as  defenders. 
No  trustee  was,  or  could  be,  appointed  upon  his  estate  till 
the  expiry  of  six  months  from  the  date  of  his  death. 

The  West  Calder  Oil  Company  moved  the  Lord  Ordi- 
nary to  have  a  diet  of  proof  fixed  in  the  conjoined  actions 
against  and  at  the  instance  of  A.  M.  Fell.  This  A  M. 
Fell  resisted  on  the  ground  that  the  subject-matter  of  the 
action  against  him,  and  of  that  against  his  brother,  J.  W. 
Fell,  was  identical,  and  that  the  proof  in  both  actions 
should  be  taken  at  the  same  time,  and  the  action  against 
J.  W.  Fell  was  not  in  a  position  in  which  an  order  &r 
proof  could  he  pronounced,  there  being  no  defender. 

On  lllh  March  1873  Lord  Ormidale  pronounced  the 
following  interlocutor : — 

''Having  heard  parties'  procurators  on  the  motion  of  tiw 
pursueni,  the  West  Calder  Oil  Company,  to  have  a  diet  of  proof 
fixed,  — In  respect  the  representatives  of  the  defender,  the  nov 
deceased  John  Wilson  Fell,  are  not  yet  sisted  as  parties  to  thii 
or  the  relative  action  at  the  instance  of  the  said  pursuers  agiiiui 
the  said  deceased  John  Wilson  Fell,  and  in  respect  that  it  ii 
expedient  that  these  two  actions  should  be  proceeded  with 
together— Refuses  said  motion  in  hoc  stcUu^  and  grants  leave  to 
the  pursuers  to  reclaim  against  the  interlocutor.'* 

The  West  Calder  Oil  Company  reclaimed,  and  argued— 

Not  less  than  six  months  must  elapse  before  the  trustee  oi 
J.  W.  Fell's  estate  could  he  appointed  and  sisted,  and  in  tb 
meantime  they  would  he  unable  to  dispose  of  their  basioett, 
which  they  were  in  the  process  of  doing.  The  delay  would 
involve  great  inconvenience  and  loss.  J.  W.  FeU's  represeiiti- 
tives  had  no  interest  in  this  action  which  really  only  affected 
the  defender,  A.  M.  FelL 

Argued  for  A.  M.  Fell— 

The  same  witnesses  would  require  to  be  examined  in  botli 
actions,  and  it  was  a  great  hardship  to  involve  the  defenders  in 
the  expense  of  two  separate  proofs  when  one  would  suffice. 

At  advising — 

Lord  President. — ^This  action  is  directed  against  Alexuder 
Morrison  Fell,  and  also  against  John  Wilson  Fell  for  asy 
right  or  interest  he  has  in  the  premises.  The  conclnsimi  i 
the  summons  are  that  A.  M.  Fell  should  he  decerned  to  execiti 
assignations  of  certain  leases.  It  is  not  necessary,  nOT"  is  it  eos- 
eluded  for,  that  J.  W.  FeU  should  concur  in  their  executioii,  asd 
the  only  other  mention  of  him  is  that  in  the  event  of  kit 
opposing  any  of  the  conclusions  of  the  summons,  and  in  ikslt 
event  only,  he  should  be  liable  in  expenses.  J.  W.  FeU  did  not 
appear  as  a  party,  at  which  I  am  not  surprised,  for  he  ^peen 
to  have  no  interest.  Another  action  has  been  raised  by  the 
company  against  J.  W.  Fell  of  a  similar  kind  to  that  before  u 
The  Lord  Ordinary  has  refused  to  appoint  a  diet  of  pnxif,  the 
effect  of  which  refusal  is  to  postpone  the  trial  of  this  cbom 
indefinitely.  J.  W.  Fell  died  insolvent  Sequestration  caimol 
be  awarded  until  six  months  after  his  death,  which  is  practically 
six  months  from  this  date.  Consequently,  if  the  interlocator 
stands,  the  case  is  sisted  for  six  months,  and  after  that  veiy 
probably  the  trustee  will  have  nothing  to  say  to  it.  I  think 
that  the  pursuers  should  not  be  put  to  the  hardship  of  such  a 
delay,  unless  it  is  shown.to  be  incompetent  or  greatly  inexpedint 
to  proceed.  As  to  the  competency  of  proceeding  there  is  to 
doubt.  The  only  parties  having  any  interest  in  this  questka 
are  both  before  l^e  Court  But  then  the  Lord  Ordinaty  tUab 
it  desirable  that  the  two  cases  should  be  tried  together.  1^0 
doubt  they  resemble  one  another  very  much,  and  under  ordnmy 
circumstances  it  would  be  expedient  that  the  two  mini  AtM 
be  tried  not  together  but  at  the  aaaie  time^  for  naay  of  ibe 
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witnesses  would  do  for  both  cases.  But  that  is  a  matter  of 
convenience  which  may  be  and  is  outweighed  by  other  considera- 
tions of  convenience,  and  it  is  by  this,  that  in  consequence  of 
its  inability  to  {irocure  assignations  of  these  leases  to  which  it 
thinks  itself  entitled,  the  company  cannot  assign  or  dispose  of 
its  business.     I  think  this  case  must  go  to  proof. 

Lord  Deas. — ^The  question  of  the  sisting  or  delaying  for  the 
other  action  is  a  question  of  discretion,  and  I  am  averse  to  inter- 
fering with  the  Lord  Ordinary's  discretion  in  that  matter.  The 
other  question  is,  whether  this  action  can  competently  proceed, 
J.  W.  Fell  being  dead,  and  no  person  sisted  in  his  place.  It 
appears  on  the  very  face  of  the  summons  that  J.  W.  Fell  has  an 
interest  both  as  a  trustee  and  as  an  individual  Indeed  we  may 
assume  that,  from  his  being  called  for  his  interest.  Being  so 
called  he  must  be  dealt  with  as  an  ordinary  defender.  If  we 
go  on,  we  go  on  without  all  the  parties  interesteiL  It  may 
be  very  inconvenient  to  delay  the  case,  but  that  is  no  reason  for 
going  on  without  the  proper  parties. 

Lords  Ardhillan  and  Jebviswoode  concurred  with  the 
Lord  President. 

The  following  interlocutor  was  pronounced  : — 

**  Kecall  the  interlocutor,  and  remit  to  the  Lord  Ordinary  to 
fix  a  diet  of  proof  in  the  conjoined  actions,  and  proceed  there- 
after as  shall  be  just,  and  reserve  the  question  of  expenses.'' 

AcL  Solicitor-General  (Clark,  Q.G.),  Maclean ;  J.  and  R.  B. 
Ross,  W.S.  Agenta.—AU.  Millar,  Q.C.,  Keir  ;  T.  F.  Weir,  S.S.C. 
AffenL — B.  Clerk  A.B.H. 


March  19,  1873. 
first  division. 
Patrick  M*Kernan,  Appellant^  v.  Tub  Greenock  LooaE 
of    the    United    Operative    Masons'     Association 
OF  Scotland,  Respondents. 

Process — Parties  not  called — Friendly  Society — Injury — ^By  the 
roles  of  a  friendly  society,  divided  into  district  lodges,  a 
member  disabled  for  life  was  entitled,  upon  complying  with 
certain  conditions,  to  a  provision  from  the  society,  provided 
that  a  majority  of  the  whole  society  voting  upon  his  applica- 
tion should  consider  him  entitled  to  it,  in  which  case  the 
central  committee  were  directed  to  pay  over  the  sum.  There 
was  an  exclusion  of  the  courts  of  law  in  the  rules.  Held 
tbat  an  action  by  a  member  to  recover  the  above  provision 
was  incompetent  against  the  lodge  to  which  he  belonged,  as 
they  could  not  be  proper  defenders. 

Opinions  reserved  as  to  the  com  potency  of  an  action  against  the 
whole  society  or  its  central  committee. 

Patrick  MKernan,  who  was  a  mason  and  member  of 
the  Greenock  Lodge  of  the  United  Operative  Masons* 
Association  of  Scotland,  in  May  1872  raised  an  action  in  the 
Bherifif-Court  at  Greenock  against  that  lodge,»  to  recover 
£30,  being  the  amount  of  the  provision  to  me  ubers  of  the 
association  who  were  disabled  for  life  by  accident.  The 
laws  of  the  association  upjn  which  the  action  was  based 
were  the  following : — 

•* Class  IV.  Law  I. — 1.  Members  disabled  for  life  by  any 
real  accident  received  while  following  their  employment 
as  a  mason  (and  also  those  speciBod  in  Law  7,  Class  1) 
may  lay  an  application  before  the  society,  according  to 
Law  7  of  this  Class ;  and  if  a  majority  of  those  voting 
on  the  application  consider  him  entitled,  he  shall  receive 
the  sum  of  eighty  pounds  sterling.  3.  Members  who  receive 
an  accident,  however  trifling  it  may  seem  at  the  time, 
shall  send,  or  cause  to  be  sent  notice  to  the  secretary  of  the 
lodge  of  which  he  is  a  member  (that  is,  where  his  card  is  in), 
and  such  notice  must  be  given  within  six  weeks  from  the  date 
of  accident.  Any  one  failing  to  give  such  notice,  within  the 
said  six  weeks,  to  have  no  claims  on  the  provisions  of  this  Class ; 
and  no  lodge  shall  entertain  any  application  if  this  law  has  not 
been  compUed  with  anlets  it  can  l^  proved  to  have  been  the 


fault  of  any  Lodge  office-bearer.  On  receipt  of  such  notice,  the 
lodge  shall  a[)point  a  doctor  and  delegate  to  investigate  the 
case,  the  doctor's  and  delegate's  reports  to  be  submitted  to  the 
society,  along  with  the  member's  ai>]>licatioa.  7.  Three  months 
must  elapse,  from  the  time  of  accident,  before  any  member 
makes  application  for  the  provision  in  Law  1  of  this  Class 
(except  in  cases  of  amputation  of  leg,  hand  or  arm  by  accident, 
— the  application  to  be  made  to  the  Society  without  restriction 
to  time,  and  the  C.C.  to  pay  over  the  provision  as  soon  as  con- 
venient after  the  decision  of  the  Society  is  known.)  Members 
negle3ting  to  make  application  within  six  calendar  months  after 
the  date  of  accident  shall  have  no  claim,  and  their  application 
shall  not  be  entertained  by  any  lodge  whatever.  8.  When 
any  a])plication  is  made,  the  lodge  applied  to  shall  appoint  a 
doctor  and  delegate  to  examine  the  applicant,  and  if  satisfied 
that  he  is  disabled  for  life  from  following  his  trade,  to  send 
such  information  to  the  central  conmiittee,  who,  if  not  satisfied, 
may  authorize  a  lodge,  or  appoint  a  delegate,  to  investigate  the 
case, — ^the  delegate  to  send  a  full  report  to  the  C.C,  who  shall 
submit  the  same  to  the  Society.  A  majority  of  those  voting 
on  the  application  shall  be  hdd  bindings  without  power  of 
appeal  to  any  court  of  civil  law  or  equity  ;  but  should  any  dis- 
pute arise  between  a  member  and  the  Society,  the  same  may  be 
submitted  to  arbitration,  as  in  Law  14,  Class  Iff.,  each  party 
to  pay  one-half  of  the  expenses ;  the  C.C.  to  pay  over  the 
amount  within  one  month  after  the  decision  of  the  Society  is 
known.  Any  delegate  sending  a  false  statement  shall  pay  a  fine 
of  one  pound." 

M'Keman  stated  in  his  summons  that  he  bad  been  dis- 
abled and  rendere.l  unfit  for  life  to  follow  his  ordinary 
trade  in  consequence  of  an  accident  which  happened  to  him 
on  24th  January  1872  in  the  usual  course  of  his  business. 
He  also  averred  that  be  had  duly  reported  the  accident 
to  his  lodge,  and  that  his  case  had  been  reported  on  by 
the  medical  officer  appointed  by  the  lodge.  The  defence 
minuted  in  the  Sheriff-court  was  that  the  members  of 
the  lodge  were  not  satisfied  that  the  injury  was  parma- 
nent,  and  had  on  30th  April  1872  continued  consideration 
of  the  application  for  three  months.  The  record  was 
closed  on  21th  May,  but  in  September  M'Kernan  was 
allowed  to  put  in  a  condescendence  of  res  noviter  veniens 
ad  notitiam.  In  this  condescendence  he  made  various 
averments  of  irregularity  on  the  part  of  the  officials  and 
members  of  the  association  in  reporting  and  adjudicating 
on  his  application.  He  also  stated  that  a  majority  of  the 
members  of  the  Greenock  lodge  had  at  a  meeting  held  on  3d 
September  1872  voted  that  the  sum  claimed  should  be 
paid  to  him.  He  also  offered  to  have  the  matter  in  dis- 
pute determined  by  arbitration,  as  provided  for  by  the 
laws  of  the  association.  In  their  answers  to  this  con- 
descendence, the  Greenock  lodge  denied  the  averments 
of  irregularity,  and  explained  that  the  mere  fact  of  a 
majority  of  his  own  lo  Ige  voting  in  favour  of  his  applica- 
tion would  not  entitle  him  to  the  money,  but  that,  under 
the  laws  of  the  society  he  must  have  a  mijorlty  of  all 
the  members  of  the  association  who  voted,  and  that  his 
application  had  besn  rejected  by  a  majority  of  the  39 
lodges  who  voted  upon  it. 

The  Sheriff  (JFr  iser),  o.i  9th  Djcember  1872,  dismissed 
the  action  as  incompetent,  and  added  the  following 

"  yote. — It  is  with  regret  that  the  Sheriff  finds  himself  obliged 
to  pronounce  the  foregoing  interlocutor,  because  he  thinks  the 
pursuer  is  entitled  to  the  money  he  asks,  and  that  the  Masons* 
Association  are  bound  in  common  honesty  to  pay  him.  To  re- 
fuse payment  of  a  just  demand  like  this  will  do  far  more  damage 
to  the  association,  by  shaking  confidence  in  its  management, 
than  the  association  would  lose  though  they  paid  down  the 
money.  At  the  same  time,  after  the  judgment  of  the  Second 
Division  of  the  Court  in  Manners  v.  Fairholme,  5th  March  1872, 
10  M*P.,  p.  520,  no  other  course  is  open  to  a  court  of  law  than 
to  dismiss  this  action.  The  pursuer  is  a  member  of  a  voluntary 
club,  which  is  managed  by  a  central  committee,  and  locally,  by 
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lodges,  of  which  there  are  83  in  Scotland.  Each  member  ia 
entitled,  in  case  of  accidents,  to  a  certain  provision  under  class 
IV.  of  the  society's  rules  and  regulations.  It  is  there  said 
that  —  (See  above).  Law  VII.  enacts  that  three  months  must 
elapse  from  the  time  of  accident  before  any  member  can  make 
such  an  ap])1ication,  and  after  six  months  it  is  incompetent. 
Then  comes  law  VIII.,  which  is  as  follows — (See  above), 

**  Now  the  pursuer  duly  complied  with  all  these  regulations. 
He  sent  in  his  application,  in  time,  to  his  lodge,  and  the  lodge  for- 
warded it  to  the  central  committee.  He  was  examined  by 
doctors,  and  by  delegates  from  the  lodge,  and  from  the  central 
committee,  and  then  the  central  committee  put  the  matter 
through  what  are  called  the  "  fortnightly  returns,"  and  the 
vote  was  taken  as  to  whether  or  not  the  application  should  be 
refused  or  granted.  This  vote  is  that,  not  of  the  lodge  to 
which  the  applicant  belongs,  nor  even  of  the  central  committee, 
but  of  all  the  lodges  in  Scotland  who  chose  to  vote.  Of  these 
there  are,  as  already  stated,  83 ;  and  of  that  number  39  only 
have  voted,  and  the  pursuer's  application  was  refused  by  a 
majority  of  votes. 

* 'Complaint  was  made  to  the  Sheriff  that  the  lodges  who  voted 
against  the  application  did  so  under  error,  that  they  were  mis- 
led by  a  misprint  of  a  medical  certificate  for  which  the  central 
committee  was  responsible.  The  Sheriff  cannot  give  effect  to 
these  complaints.  He  has  no  power  to  ordain  the  lodges  in 
Scotland  to  take  another  vote,  and  in  order  to  make  his  claim 
relevant  the  pursuer  must  aver  that  the  money  was  voted  to 
him  by  a  majority  of  those  who  did  vote.  It  is  said  that  the 
Greenock  lodge,  since  this  action  was  in  Court,  have  sympa- 
thized with  the  pursuer,  and  have  come  to  the  conclusion  that  he 
is  entitled  to  his  money.  This  may  be  quite  true ;  but  un- 
fortunately the  Greenock  lodge  is  not  the  society,  and  has  no 
power  to  vote  away  money.  The  very  same  specialty  existed 
in  the  case  of  Manners  v.  Fairholme  ;  but  it  was  found  pra6- 
tically  to  be  of  no  avail  in  supporting  the  claim.  The  Sheriff 
has  idso  followed  that  case  in  finding  neither  party  entitled  to 
expenses.'* 

M*Kenian  appealed  to  the  First  Division  of  the  Court 
of  Session,  and  argued — 

The  association,  not  having  complied  with  its  own  laws,  could 
not  debar  a  member  from  bringing  an  action  to  have  them  put 
right.  The  fault  having  been  originally  with  the  Greenock  lodge, 
they  were  the  proper  defenders,  and  were  correctly  ca11e<l. 
The  offer  of  arbitration  having  been  refused,  the  pursuer  had  no 
alternative  but  to  raise  this  action. 

Argned  for  the  Greenock  lodge — 

They  had  done  all  they  were  required  to  do,  namely,  they  had 
considered  the  case,  and  reported  it  through  the  proper  channel, 
as  provided  for  in  the  laws.  As  they  had  no  power  to  pay  the 
money  the  action  could  not  lie  against  them  ;  the  central  com- 
mittee or  the  whole  association  were  the  true  defenders  to  such 
an  action,  and  they  were  not  called.  The  whole  question  had, 
moreover,  been  settled  by  the  vote  of  the  association — Manners 
V.  Fairholme,  March  8,  1872,  ante-,  voL  xliv.  p.  320. 

At  advising — 

Lord  President. — My  Lords,  it  appears  to  me  that  the  title  of 
this  pursuer  to  make  the  claim  embodied  in  this  summons  is 
that  of  a  member  of  the  United  Operative  Masons'  Association 
of  Scotland,  and  that  his  claim,  when  properly  understood,  is 
as^ainst  that  association.  The  association  for  the  purposes  of 
this  claim,  if  not  otherwise,  is  properly  represented  by  the  central 
committee,  for  it  alone  has  the  power  to  pay  money. 

Now,  he  has  called  not  the  central  committee,  nor  the  associa- 
tion, but  the  lodge  to  which  he  belongs,  and  the  defence  is  that 
they  are  not  the  proper  parties  to  call  in  such  an  action.  I  am 
inclined  to  give  that  defence  very  great  weight,  and  I  have  not 
heard  any  relevant  or  satisfactory  answer  to  it  in  the  course  of 
the  discussion. 

The  laws  of  the  association  dealing  with  accidents  such  as 
this  one  are  contained  under  class  IV.,  and  provide  as  follows — 
"  ] .  Members  disabled  for  life  by  any  real  accident  received 
while  following  their  employment  as  a  mason  (and  also  those 
specified  in  law  7,  class  l.\  may  lay  an  application  before  the 
society  according  to  law  7  of  this  class,  and  if  a  majority  of 
those  voting  on  the  application  consider  him  entitled,  he  sliall 


receive  the  sum  of  j£80  sterling.'*  Law  7  is  to  this  effect— 
"  Three  months  must  elapse,  from  the  time  of  accident,  before 
any  member  makes  application  for  the  provision  in  law  1  of  this 
class  (except  in  cases  of  amputation  of  leg,  hand,  or  arm,  by 
accident — the  application  to  be  made  to  the  society  withont 
restriction  to  time,  and  the  central  committee  to  pay  over  the 
provision  as  soon  as  convenient  after  the  decision  of  the  societj 
is  known).  Members  neglecting  to  make  application  within  6 
calendar  months  after  the  date  of  accident  shall  have  no  daim, 
and  their  application  shall  not  be  entertained  by  any  lodg^ 
whatever."  The  right  to  receive  assistance  depends,  (1.)  oo 
being  disabled,  (2.)  on  making  application,  and  (3.)  on  a  majority 
of  those  voting  on  the  application  considering  him  entitled  to 
it.  Without  complying  with  these  conditions  no  one  can  recover 
any  compensation.  The  8th  law  under  this  class,  which  is  the 
most  important  as  regards  this  question,  provides — (Reads 9eeUo» 
8  as  above).  The  course  of  procedure  under  these  laws  is  quite 
obvious.  The  injured  person  is  to  apply  to  his  own  lodge  fint, 
and  if  they  are  satisfied  that  he  is  disabled  for  life  after  an  ex- 
amination by  a  doctor  and  a  delegate,  they  are  to  report  to  the 
central  committee,  but  the  central  committee  are  not  boand 
by  the  opinion  of  the  lodge,  and  they  may  accordingly  send  » 
delegate  to  make  further  inquiry — the  delegate  to  send  a  fnll 
report  to  the  central  committee,  who  have  to  submit  it  to  the 
society.  A  majority  of  those  voting  on  the  application  is  to  he 
held  binding,  without  power  of  appeal  to  any  coort  of  liv, 
but  if  any  dispute  arise  between  a  member  and  the  society  it 
may  be  submitted  to  arbitration.  The  parties  are  agreed  oo 
the  meaning  of  this  rule,  and  hold  it  to  be  that  a  majority  of  the 
whole  lodges  in  Scotland  must  vote  for  it,  and  if  the  majority 
vote  in  favour  of  the  application,  the  central  committee  mint 
pay  the  claim. 

The  lodge  to  which  the  applicant  belongs  has  no  more  to  do 
after  reporting  the  case.  The  matter  then  passes  into  the  hindi 
of  the  society  itself,  as  represented  by  the  central  committee 
The  central  committee  takes  the  vote  of  the  whole  society, 
in  the  manner  directed  by  the  laws  of  the  society. 

If  the  whole  society  had  been  brought  here  as  defeodei^ 
there  would  be  a  very  diffictdt  question.  I  reserve  my  opinios 
as  to  what  woidd  be  the  effect  of  the  exclusion  of  conrts  of  Isv 
in  the  rules. 

I  cannot  help  concurring  in  the  SheriflTs  expression  of  syn- 
pathy  with  the  pursuer,  but  we  can  do  nothing  for  him  osder 
this  action,  the  proper  parties  not  having  been  called. 

LdRD  Deas. — There  have  been  cases  in  this  Division  directed 
against  societies  of  this  kind,  in  which  we  held  that  although 
they  were  the  judges  of  the  claims,  yet  they  must  go  fairly  to 
work  in  arriving  at  a  determination.  If  this  action  had  been 
properly  framed,  perhaps  this  society  would  have  had  to  shov 
that  they  had  done  so.  Although  we  would  not  interfere  w^ 
the  ultimate  judgment,  yet  we  might  compel  them  to  go  pro- 
perly and  regularly  to  work  before  arriving  at  it.  But  I  agree 
with  your  Lordship  that  the  action  has  been  directed  agi^ 
the  wrong  parties  ;  and  that  is  conclusive.  I  also  agree  with 
your  Lordship  and  the  Sheriff  that,  so  far  as  appears,  this  maa^ 
claim  was  a  fair  and  a  just  one ;  and  I  hope  that  the  society 
will  act  with  liberality,  and  avoid  further  litigation  on  the 
subject. 

Lord  Ardmillak. — I  do  not  think  it  necessary  to  conadcr 
the  broad  question  which  might  have  arisen  if  the  centnl 
committee  had  been  a  party  to  this  action.  I  avoid  giving  ex- 
pression to  any  opinion  on  that  subject.  Looking  at  the  dstei 
mentioned  in  the  record  it  would  appear  that  the  paisner  hie 
been  hasty,  and  not  very  judicious,  in  his  course  of  proceedisg. 
Some  degree  of  irritation  seems  to  have  arisen  which  has  caused 
this  mistake  on  his  part,  and  which  has  probably  led  to  hii 
being  less  handsomely  treated  than  he  ought  to  have  been. 

Lord  Jervtswoode  concurred. 
The  following  interlocutor  was  pronoanced :-« 
**  Refuse  the  appeal,  and  decern :  Find  the  appellaiit  liaUs  is 
expenses  ;  allow  an  account^"  etc. 

Act,  Brand,  M'Eechnie ;  T.  Lawson,  S.S.GL  AgffU,—AlL 
Watson,  Balfour ;  Bhind  and  Lindsay,  W.S.  AgaUi, — ^11.  Clert. 
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March  19,  1873. 
(before  seven  judges.) 
John  Kirkpatrick,   Pursuer^  v.   Sir  James  Edward 
Alexander  and    Another    (Kirkpatrick's    Trustees), 
Defenders, 

WrU — Dispositive  Clause— Yox  Signata — Heritage — ^The  word 
"  dispone  "  ifl  a  vox  signata^  and  indispensable  to  a  conyeyance 
of  heritage  in  deeds  executed  by  a  person  who  died  before  the 

'  passing  of  the  Statute  31  and  32  Vict  cap.  101  (Titles  to 
Land  Consolidation  Act,  1868). 

Mevwation — Writ — Heir-ai-Law — A  husband  and  wife  by  a 
joint  deed  disponed  the  wife's  whole  estate,  heritable  and 
moveable,  present  and  to  be  acquired,  to  and  in  favour  of 
themselves  and  the  survivor  of  them,  whom  failing,  to  trustees, 
for  certain  tnist  purposes,  with  a  reserved  power  of  revoca- 
tion during  their  joint  lives  acd  to  the  survivor.  This  deed 
did  not  contain  any  nomination  of  executors,  nor  a  clause 
dispensing  with  delivery,  nor  a  reservation  of  liferent.  A 
year  afterwards  they  executed  a  trust-settlement  "  in  order  to 
regiilate  the  management  and  distribution''  of  the  wife's 
means  and  estate  after  her  death.  This  deed  made  no  refer- 
ence to  the  former  or  any  other  deed,  and  the  husband's 
rights  under  it  were  limited  to  a  liferent.  The  dispositive 
clause  did  not  contain  the  word  "  dispone."  The  names  of 
the  trustees  were  not  the  same  as  in  the  former  deed,  and  the 
trost  purposes  were  altered.  A  power  to  the  wife  to  revoke 
was  reserved. 

Held^  in  an  action  at  the  instance  of  the  heir-at-law  of  the  wife, 
that  (1.)  the  second  deed  was  ineffectual  to  convey  the 
heritable  estate  belonging  to  the  wife  ;  and  {diss.  Lords  Deas 
»nd  Benholme),  that  (2.)  inasmuch  as  the  provisions  were 
inconsistent  with  those  of  the  former  deed,  especially  as 
regarded  the  husband's  rights,  it  operated  as  a  revocation 
thereof,  and  that,  consequently,  the  rights  of  the  heir-at-law 
were  let  in. 

Mrs.  Kirkpatrick,  of  39  Moray  Place,  Edinburgh,  was 
heritable  proprietrix  of  certain  lands  in  Lanarkshire  of 
the  value  of  about  £50,000.  In  June  1866,  there  being 
no  antenuptial  contract  of  marriage,  Mrs.  Kirkpatrick, 
with  the  consent  of  her  husband,  John  Kirkpatrick,  ad- 
vocate, executed  a  disposition,  which  proceeded  on  the 
following  narrative  : — 

^  I,  Mrs.  Jean  Glas,  otherwise  Kirkpatrick,  residing  in  Edin- 
hnrgh,  wife  of  John  Kirkpatrick,  advocate,  sometime  member 
of  the  Supreme  Council  of  Justice  of  the  Ionian  Isles,  also 
rending  in  Edinburgh,  with  the  si)ecial  advice  and  consent  of  the 
•aid  John  Kirkpatrick ;  and  I,  the  said  John  Kirkpatrick,  for 
myself,  my  own  right  and  interest,  and  we  both,  with  joint 
consent  and  assent,  for  certain  good  and  onerous  causes  and 
eonsiderations,  have  alienated  and  disponed,  as  I,  the  said  Mrs. 
Jean  Glas,  otherwise  Kirkpatrick,  with  consent  of  my  said 
husband,  and  we  both,  with  joint  consent  and  assent  as  said  is, 
do  hereby  alienate  and  dispone,  and  give,  grant,  assign,  convey. 
And  make  over  to  and  in  favour  of  us,  the  said  John  Kirkpatrick 
and  Mrs.  Jean  Glas  or  Kirkpatrick,  and  the  survivor  of  us, 
whom  failing,  to  Colonel  Sir  James  Edward  Alexander  of  Wester- 
ton,"  and  three  other  trustees,  **or  to  such  of  them  as  shall  accept, 
and  to  such  person  or  persons  as  they  shall  assume,  and  to  the  sur- 
Tivors  or  survivor  of  them,  and  to  the  heir  of  the  survivor  of  them, 
in  tmst,  for  the  uses,  ends,  and  purposes  hereinafter  mentioned. 
All  and  Sundry  the  property,  means,  debts,  and  estates,  heri- 
table and  moveable,  real  and  personal,  presently  belonging  to 
me,  or  which  may  belong  to  me,  the  said  Mrs.  Jean  Glas,  other- 
wise Kirkpatrick,  at  the  time  of  my  death,  with  the  whole  titles 
of  my  said  heritable  property,  and  the  vouchers  and  instructions 
of  the  said  moveable  property :  But  declaring  that  these  presents 
are  granted  in  favour  of  the  said  "  trustees,  "and  the  persons  to 
be  assumed,  as  aforesaid,  and  the  survivors  or  survivor,  acceptors 
or  acceptor  of  them,  and  the  heir  of  such  survivor,  in  trust,  for 
the  uses,  ends,  and  purposes  after  mentioned." 

The  purposes  of  the  trust,  when  it  came  into  effect, 
were  to  provide  for  the  eight  daughters  of  the  marriage 
in  certain  specified  proportioocu    There  was  a  son  of  the 
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marriage,  John  Kirkpatrick,  advocate,  but  his  name  was 
not  mentioned  in  the  deed.  The  deed  then  proceeded  as 
follows : — 

"And  I  hereby,  with  consent  foresaid,  revoke  the  disposition 
executed  by  me  and  the  said  John  Kirkpatrick,  my  husband, 
on  the  18th  October  1830,  and  the  two  additions  or  codicils 
thereto,  dated  respectively  the  7th  January  1856  and  2d  April 
1863  :  And  I  also,  with  consent  foresaid,  revoke  the  disposition 
executed  by  me  and  my  said  husband  on  the  1st  day  of  May 
1863 :  Reserving  always  full  power  to  me  at  any  time  of  my 
life,  and  even  on  deathbed,  with  consent  of  my  said  husband, 
and  to  us  both  with  joint  consent  and  assent,  and  to  the  sur- 
vivor of  us,  to  add  to,  alter,  or  revoke  these  presents  either  in 
whole  or  in  part,  and  to  sell,  burden,  or  dispose  of  the  whole 
subjects,  heritable  and  moveable,  hereby  conveyed,  or  any  part 
thereof,  at  pleasure." 

The  trustees  were  not  nominated  as  executors,  nor  was 
there  a  clause  dispensing  with  delivery,  or  a  reservation 
of  liferent.  There  was  annexed  a  direction  to  the  trustees 
in  the  following  terms : — 

"I,  ...  do  hereby  direct  the  trustees  within  named  to 
make  payment,  after  the  death  of  the  survivor  of  me  and  my 
said  spouse,  of  a  yearly  annuity  of  fifteen  pounds,  free  of  all 
burdens  and  deductions  whatever,  to  each  of  our  two  servants, 
Alison  Sheriff  and  Margaret  Galloway,  if  they  shall  be  in  the 
service  of  the  survivor  of  us  at  the  time  of  his  or  her  death,  or 
to  such  one  of  them  as  shall  be  in  such  service  at  that  time." 

Shortly  after  the  execution  of  this  deed  there  arose  a 
probability  that  the  Clyde  Navigation  Trustees  would 
purchase  a  large  portion  of  the  property  belonging  to  Mrs. 
Kirkpatrick ;  and  in  March  1867  Mrs.  Kirkpatrick 
executed  a  trust-disposition,  with  consent  of  her  husband, 
which  proceeded  as  follows : — 

**  I,  Mrs.  Jean  Glas  or  Kirkpatrick,  residing  in  Edinburgh, 
wife  of  John  Kirkpatrick,  advocate,  sometime  Member  of  &ie 
Supreme  Council  of  Justice  of  the  Ionian  Isles,  also  residing 
in  Edinburgh,  with  the  special  advice  and  consent  of  the  said 
John  Kirkpatrick ;  and  I,  the  said  John  Kirkpatrick,  for  my- 
self, my  own  right  and  interest,  and  we  both,  with  joint  consent 
and  assent,  in  order  to  regulate  the  management  and  distnbution 
of  the  means  and  estate  of  me,  the  said  Mrs.  Jean  Glas  or  Kirk- 
patrick, after  my  death,  do  hereby  give,  grant,  assign,  convey, 
and  make  over  to  and  in  favour  of  Miss  Annabella  Kirkpatrick, 
our  eldest  daughter.  Colonel  Sir  James  Edward  Alexander  of 
Westerton,"  and  three  other  trustees  ;  **  and  to  the  assignees  of 
the  said  trustees  or  trustee,  heritably  and  irredeemably.  All 
and  Sundry  the  property,  means,  debts,  and  estates  heritable 
and  moveable,  real  and  personal,  presenUy  belonging  to  me,  or 
which  may  belong  to  me,  the  said  Mrs.  Jean  Glas  or  Kirk- 
patrick, at  the  time  of  my  death,  with  the  whole  titles  of  my 
heritable  property,  and  the  vouchers  and  instructions  of  the 
said  moveable  property  :  And  I  hereby  nominate  and  appoint 
the  trustees  above  named  or  to  be  named  as  aforesaid,  and  the 
survivors  and  survivor  of  them,  to  be  my  executors  or  executor, 
with  the  usual  powers  ;  but  declaring  that  these  presents  are 
granted  in  tmst  for  the  uses,  ends,  and  purposes  after 
mentioned.'' 

Although  three  of  the  trustees  named  in  this  deed  were 
also  named  in  the  former  one  of  1866,  two  of  them  were 
not  named  in  the  former  deed,  and  one  of  the  trustees 
nominated  in  the  deed  of  1866  was  not  mentioned  in  this 
one. 

The  objects  of  this  trust  were — (1.)  a  liferent  of  the 
whole  lands  and  estate  to  Mr.  Kirkpatrick,  her  husband, 
should  he  survive  her ;  (2.)  an  annuity  of  £15  to  Alison 
Sheriff;  before  mentioned;  (3.)  a  legacy  of  £200  to 
Margaret  Galloway,  before  mentioned;  (4.)  annuities  of 
£100  per  annum  to  four  of  her  daughters,  and  an  annuity 
of  £100  to  her  son,  John  Kirkpatrick,  in  the  event  of  his 
sarviving   his  wife — the  whole  residue  going   to    the 
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remaining  four  daughters.  This  deed  concluded  with 
the  following  reservation  : — 

'*  Reserving  always  full  power  to  me  at  any  time  of  my  life,  and 
even  on  deathhed,  by  myself  alone,  to  add  to,  alter,  or  revoke 
these  presents,  either  in  whole  or  in  part,  and  to  sell,  burden, 
or  dispose  of  the  whole  subjects,  heritable  and  moveable,  hereby 
conveyed,  or  any  part  thereof,  at  pleasure  :  And  I  dispense 
with  the  delivery  hereof." 

Mrs.  Kirkpatrick  died  on  10th  November  1867 ;  and 
it  having  been  discovered  that  the  word  "  dispone  "  was 
wanting  in  the  dispositive  clause  of  the  deed  of  March 
1867,  Mr.  Kirkpatrick,  who  had  survived,  his  wife, 
executed  a  trust-disposition  and  settlement,  whereby,  on 
the  narrative  that  he  was  sole  fiar  of  his  wife's  estates 
under  the  deed  of  June  1866,  he  disponed  the  whole 
thereof  to  the  trustees  therein  named  for  purposes  iden- 
tical with  or  similar  to  those  of  the  deed  executed  by  Mrs. 
Kirkpatrick  on  4tb  March  1867. 

Mr.  Kirkpatrick  died  on  10th  February  1871,  having 
previously  in  a  codicil  to  a  disposition  and  settlement  of 
his  own  estate  dated  March  1869,  bequeathed  an  annuity 
of  £200  to  his  son.  Sir  James  Alexander  and  Miss 
Kirkpatrick,  two  of  the  trustees  nominated  in  the  two 
deeds  of  1867  and  1868,  accepted  the  trust  under  the 
deed  of  1868,  and  proceeded  to  administer  the  estate. 
In  these  circumstances  John  Kirkpatrick,  the  only  son 
of  the  marriage  and-heir-at-law  of  bis  mother,  raised  an 
action  of  declarator  and  reduction  in  the  Court  of  Session 
against  his  mother's  and  father's  trustees.  The  con- 
clusions of  the  summons  were  as  follows : — 

"  Therefore  it  ought  and  should  be  found  and  declared,  by 
decree  of  the  Lords  of  our  Council  and  Session,  that  the  said 
trust-disposition  and  settlement,  dated  18th  June  1866,  was 
effectually  revoked  and  recalled  in  toto  by  the  said  trust- 
disposition  and  settlement,  dated  4th  March  1867 :  And 
further,  it  ought  and  should  be  found  and  declared,  by  decree 
foresaid,  that  the  said  last-mentioned  trust-disposition  and 
settlement,  dated  4th  March  1867,  does  not  contain  any  valid 
conveyance  to  the  trustees  therein  named  of  the  heritable 
property  then  belonging  to  the  said  Mrs.  Jean  Glas  or  Kirk- 
patrick, or  belonging  to  her  at  the  time  of  her  death,  and  that 
the  said  last-mentioned  deed  was  and  is  ineffectual  to  convey 
the  said  heritable  property,  and  does  not  convey  and  has  not 
conveyed  the  same  :  And  further,  it  ought  and  should  be  found 
and  declared,  by  decree  foresaid,  that  on  the  death  of  the  said 
Mrs.  Jean  Glas  or  Kirkpatrick  the  fee  of  the  whole  heritable 
property,  of  every  description,  then  belonging  to  her,  or  to 
which  she  had  right  in  any  manner  of  way,  and  in  particular  of 
the  subjects  following  which  then  belonged  to  her,  viz. — (here 
followed  a  description  of  lands) — fell  to  and  devolved  upon  the 
pursuer,  as  her  heir-at-law,  as  his  own  exclusive  property  ;  and 
that  the  same  has  since  belonged  to  him  and  now  pertains  to 
him  in  property :  And  further,  it  ought  and  should  be  found 
and  declared,  by  decree  foresaid,  that  the  said  deceased  John 
Kirkpatrick  had  no  right  or  title  whatever  to  the  fee  of  the 
heritable  property  belonging  to  his  said  spouse  after  the  execu- 
tion of  the  said  trust-disposition  and  settlement,  dated  4th  March 
1867,  or  at  any  time  thereafter,  either  in  virtue  of  any  of  the 
said  deeds,  or  of  the  death  of  his  said  spouse,  or  on  any  other 
ground,  or  in  any  other  manner  of  way  whatever." 

The  Clyde  Navigation  Trustees,  to  whom  Mrs.  Kirk- 
patrick's  trustees  had  disponed  a  large  portion  of  the  heri- 
table estate,  were  also  called  as  defenders,  and  to  exhibit 
and  produce  the  disposition  to  them.  After  they  bad 
satisfied  the  production,  the  action  was,  in  terms  of  a  joint 
minute,  dismissed  as  against  them. 

Pleaded  for  the  pursuer — 

The  pursuer  was  entitled  to  decree  of  declarator  and  reduc- 
tion as  concluded  for,  in  respect — (1.)  The  said  trust-disposition 
of  18th  June  1866  was  effectually  revoked  by  the  said  trust- 
deed  of  4th  March  1867.    (2.)  The  said  trust-deed  of  4th  March 


1867  contained  no  dispositive  wordB,  and  was  ineffectual  u  a 
disposition  of  heritage.  (3.)  Mr.  Kirkpatrick  had  no  right  or 
title  of  any  description  to  the  heritage  of  his  late  wife,  and  bad 
no  power  to  convey  the  same  by  the  said  disp<>aition  of  26th 
June  1868.  (4.)  The  defenders,  the  said  Miss  Annabella  Kirk- 
patrick and  Sir  James  Edward  Alexander,  had  no  right  or  title 
of  any  description  to  the  said  heritage,  and  they  had  no  rig^fc 
or  title  to  sell  or  convey  the  same  to  the  defenders,  the  Trostees 
of  the  Clyde  Navigation. 

Pleaded  for  the  trustees — 

1.  The  pursuer  had  no  right,  title,  or  interest  to  call  for  pro- 
duction, or  to  sue  for  reduction  of  the  deeds  sought  to  be 
reduced,  in  respect  that,  assuming  the  trost-disposition  and 
settlement  executed  by  Mrs.  Kirkpatrick  on  4th  March  18(j7 
to  be  ineffectual  as  a  conveyance  of  heritage,  the  imnofr'i 
claims,  as  her  heir-at-law,  were  excluded  by  the  foresaid  tnat- 
disposition  and  settlement  of  18th  June  1866.  2.  The  poniKr 
was  barred  from  challenging  the  deeds  sought  to  be  reduced,  bf 
having  accepted  payment  of  the  annuity  of  £200  a-year  be- 
queathed to  him  as  aforesaid.  3.  The  pursuer's  statements  mre 
not  relevant  or  sufficient  in  law  to  support  the  conclasions  of  tbe 
summons.  4.  The  action  could  not  be  maintained,  in  respeettiut 
the  trust-disposition  and  settlement  of  4th  March  1867  contained 
words  of  de  presenti  conveyance,  and  was  in  law  operatiTe  ata 
conveyance  of  the  heritage  which  belonged  to  Mrs.  Kirkpatrick. 
5.  Even  assuming  the  deed  of  4th  March  1 867  to  be  inei9'(Pctaal 
as  a  conveyance  of  heritage,  the  pursuer*s  claims  were  exdnded 
by  the  disposition  executed  by  Mr.  Kirkpatrick  on  26th  Jaae 
1868,  in  virtue  of  the  powers  reserved  to  or  conferred  upon  bia 
by  the  foresaid  deeds,  or  one  or  more  of  them. 

On  20th  July  1872  the  Lord  Ordinary  (Jerviswoode) 
pronounced  the  following  interlocutor : — 

<*  Finds  (1st.)  That  the  late  Mrs.  Jean  or  Jane  Glas  or  Kirk- 
patrick, mother  of  the  pursuer,  and  spouse  of  the  deceased  Job 
Kirkpatrick,  advocate,  formerly  Chief-Justice  of  the  lonu 
Islands,  and  latterly  of  No.  39  Moray  Place,  Edinbozgh,  died  oa 
10th  November  1867 ;  (2d.)  That  no  antenuptial  contract  of 
marriage  «ras  entered  into  between  Mrs.  Kirkpatrick  and  her 
said  husband,  and  that  the  pursuer  is  the  only  surviving  foa  ol 
their  marriage,  and  heir-at-law  of  his  said  mother ;  (3d.}  Tbak 
Mrs.  Kirkpatrick  succeeded  as  heir-at-law  to  the  whole  heritaUe 
estates  of  her  aunt.  Miss  Janet  Semple  of  Finnieston,  Glaagov, 
and  made  up  a  title  thereto  in  the  year  1821,  all  as  set  forth  in  the 
record ;  (4th.)  That  by  disposition  and  settlement  (containing  abo 
a  conveyance  in  trust)  dated  18th  June  1866,  and  with  rebtire 
codicil  of  same  date,  recorded  in  the  Books  of  Session  10th  Maj 
1871,  Mrs.  Kirkpatrick,  with  the  special  advice  and  consent  cif 
her  said  husband,  and  he  for  himself,  his  own  right  and  inteni^ 
and  they  both  with  joint  consent  and  assent,  '  for  certain  good 
and  onerous  causes  and  considerations,*  alienated  and  disponai 
and  gave,  granted,  assigned,  conveyed,  and  made  over  to  and 
in  favour  of  them  and  ^e  survivor  of  them,  whom  failing  to 
Colonel  Sir  James  Edward  Alexander  of  Weaterton,  and  tk 
other  parties  therein  named,  in  trust»  for  the  uses,  ends,  aad 
purposes  therein  mentioned,  all  and  sundry  the  property,  meaiii^ 
debts,  and  estates,  heritable  and  moveable,  real  and  peraooal, 
then  belonging  to  Mrs.  Kirkpatrick,  or  which  might  beloiig  ti 
her  at  the  time  of  her  death ;  and  the  said  disposition  and  s^le* 
ment  also  contains  a  clause  in  the  following  terms,  via. :  '  Beaerr- 
ing  always  full  power  to  me  at  any  time  of  my  life,  and  em 
on  deathbed,  with  consent  of  my  said  husband,  and  to  us  botli 
with  joint  consent  and  assent,  and  to  the  survivor  of  as,  to  add 
to,  alter,  or  revoke  these  presents  either  in  whole  or  in  pai^aad 
to  sell,  burden,  or  dispose  of  the  whole  subjects,  heritafala  and 
moveable,  hereby  conveyed,  or  any  part  thereof,  at  fdeasare  ;* 
(5th.)  That  by  trust-disposition  and  settlement,  executed  bf 
Mr.  and  Mrs.  Kirkpatrick  of  date  the  4th  of  Ma^ch  1867,  f^ 
with  the  special  advice  and  consent  of  her  said  husband,  asdhe 
for  himself,  his  own  right  and  interest,  and  they  both  with  joist 
consent  and  assent,  'in  order  to  regulate  the  management  and  dis- 
tribution of  the  means  and  estate  of  me,  the  said  Mrs.  Jean  Glas  or 
Kirkpatrick,  after  my  death,'  did  '  give,  grant,  assign,  oonvey* 
and  make  over '  to  and  in  favour  of  Miss  Annabella  Kirkpatrick, 
their  eldest  daughter,  and  the  other  parties  thsrein  named,  is 
trust  for  the  uses,  ends,  and  purposea  therein  msntioned,  and  to 
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the  assigDees  of  the  said  trustees,  heritably  and  irredeemably,  all 
and  Biindry  the  property,  means,  debts,  and  estates,  heritable 
and  moveable,  real  and  personal,  then  belonging  to  Mrs.  Kirk- 
patrick,  or  which  might  belong  to  her  at  the  time  of  her  death ; 
and  the  said  trust-dispositioD  and  settlement  also  contains  a 
clause  in  these  terms — viz.  '  Reserving  always  full  power  to  me  * 
(Mrs.  Kirkpatrick),  *  at  any  time  of  my  life,  and  even  on  death- 
bed, by  myself  alone,  to  add  to,  alter,  or  revoke  these  presents, 
either  in  whole  or  in  part,  and  to  sell,  burden,  or  dispose  of  the 
whole  subjects,  heritable  and  moveable,  hereby  conveyed,  or  any 
part  thereof,  at  pleasure  ;  (6th.)  That  the  said  trust-disposition 
and  settlement,  while  it  contains  no  express  revocation  of  the 
previous  deed  of  18th  June  1866,  varies  from  it  as  regards  certain 
of  its  terms  and  purposes  ;  (7th.)  That  after  the  death  of  Mrs. 
Kirkpatrick,  her  husband,  the  said  John  Earkpatrick,  executed 
a  disposition,  bearing  date  26th  June  1868  (being  the  first  of 
the  deeds  to  which  the  reductive  conclusions  of  the  summons 
apply) ;  ftod*  proceeding  upon  the  narrative  of  the  foresaid  dis- 
poeition  and  settlement  of  18th  June  1866,  and  of  the  said  trust- 
disposition  and  settlement  of  4th  March  1867,  and  upon  the 
further  narrative  that,  with  the  view  of  carrying  out  the  purposes 
intended  by  the  said  last-mentioned  deed,  he  had  resolved  to 
^rant  the  said  disposition  (which  purports  to  be  executed  by  him 
as  the  survivor  of  him  and  his  said  spouse,  and  as  such  the  fiar 
of  the  heritable  property  and  estate  conveyed  by  the  said  dis- 
position and  settiement  of  18th  June  1866,  and  in  virtue  of  the 
whole  powers  conferred  upon  him  by  the  said  deed),  and  by  said 
disposition    he    gave,    granted,    assigned,    and    dispon^    to 
and  in  favour  of  the  foresaid  Miss  Annabella  Kirkpatrick  and 
the  other  parties  therein  named,  in  trust  for  the  uses,  ends,  and 
purposes  mentioned  in  the  said  trust-disposition  and  settlement, 
and  specified  in  the  said  disposition  granted  by  himself,  herit- 
ably and  irredeemably,  the  heritable  subjects  therein  particularly 
described,  and  which  had  belonged  to  his  said  spouse  ;  and  (8th.) 
That  the  said  John  Kirkpatrick  had  previously,  on  4th  March 
1867y.  executed  a  disposition  mortis  cavsa  for  the  disposal  of  his 
own  heritable  and  moveable  estate,  and  that  by  codicil  thereto, 
dated  23d  March  1869,  he  left  and  bequeathed  to  his  son,  the 
pursuer,  a  free  yearly  annuity  of  £200  sterling  during  all  the 
days  of  his  life  after  the  testator's  death,  and  he  by  said  codicil 
declared  that  the  said  annuity  should  form  a  burden  upon  *  the 
before* written  conveyance,  and  upon  my  disponees  under  the 
nune,  and  shall  form  a  charge  upon  my  estates,  heritable  and 
moveable,  thereby  conveyed ;'  and  with  reference  to  the  fore- 
going findings,  finds  as  matter  of  law,  (First),  That  the  fore- 
aaid  tmst- disposition  and  settiement  of  4th  March  1867,  having 
been  executed  before  the  date  at  which   '  The  Tities  to  Land 
Consolidation  (Scotland),  Act,  1868,'  came  into  operation,  and 
Mrs.  Kirkpatrick  having  predeceased  the  date  of  the  commence- 
Bient  of  said  Act,  the  terms  of  the  said  trust-disposition  and 
settlement  are  to  be  construed  and  dealt  with  according  to  the 
law'and  practice  subsisting  before  the  conmienoement  of  said 
Act :  (Second),  That  as  the  dispositive  clause  in  the  said  trust- 
disposition  and  settiement  does  not  contain  the  word  *  dispone', 
the  said  deed  was  ineffectual  to  convey  the  heritable  estate 
belonging  to  Mrs.  Kirkpatrick :  (Third),  That  the  said  trust- 
disposition  and  settiement  must  be  held  to  have  operated  as 
a  revocation  of  the  previous  disposition  and  settlement  executed 
by  the  si^ouses  on  18th  June  1866 :  (Fourth),  That  in  conse- 
qiienoe  of  such  revocation  the  late  Mr.  Kirkpatrick  acquired 
BO  right  or  titie  through  his  survivance  of  his  said  spouse  to  the 
liee  of  the  heritable  estate  which  belonged  to  her  :  (Fifth),  That 
therefore  the  foresaid  disposition  executed  by  Mr.  Kirkpatrick 
after  the  death  of  his  said  spouse,  bearing  date  the  26th  June 
1868,  and  purporting  to  convey  as  aforesaid  the  heritable  subjects 
therein  particularly  described,  and  which  had  belonged  to  his 
said  spouse,  was  ineffectual  to  convey  the  same,  and  that  the 
puTsoer  as  heir-at-law  foresaid  to  his  mother,  Mrs.  Kirkpatrick, 
la  entitled  to  sue  for  reduction  of  the  said  disposition,  in  so  far 
as  respects  the  said  heritable  subjects  ;  and  (Sixth),  That  the 
pmsner  is  not  barred  from  challenging  the  said  disposition  in 
■o  far  as  regards  the  said  heritable  subjects  by  having  accepted 
pi^rment  of  the  annuity  of  £200  provided  to  him  as  aforesaid  by 
tbe  oodicil  to  aaid  deeid :  Therefore,  and  with  reference  to  the 
pnosding  findings,  and  to  the  minute  of  restriction  annexed  to  the 
•ummons,  repels  the  defences  stated  on  behalf  of  the  defenders, 
tbe  sai^Sir  James  Bdward  Alexander  and  Miu  Annabella  Kirk- 


patrick, Mr.  and  Mrs.  Kirkpatrick's  trustees :  Finds,  decerns, 
an&  declares  in  terms  of  the  declaratory  coDclusioDS  of  the  sum- 
mons now  insisted  in  against  them  only,  and  as  respects  the  said 
disposition  by  the  deceased  John  Kirkpatrick,  dat^  26th  June 
1868,  reduces,  decerns,  and  declares,  in  terms  of  the  conclusions 
for  reduction  :  Further,  and  with  reference  to  the  foresaid  joint- 
minute  for  the  pursuer  and  the  defenders,  the  Trustees  of  the 
Clyde  Navigation,  dismisses  the  action  in  so  far  as  directed 
against  the  said  Trustees,  and  decerns  and  finds  the  pursuer 
liable  to  them  in  their  expenses  in  satisfying  the  production  and 
lodging  their  defences :  Finds  the  pursuer  entitled  to  expenses 
as  against  the  other  defenders,  tiie  said  Sir  James  Edvirard 
Alexander  and  Miss  Annabella  Kirkpatrick,  Mr.  and  Mrs. 
Kirkpatrick's  trustees ;  appoints  accounts,"  etc. 

'*  Note, — ^The  Lord  Ordinary  trusts  that,  whether  his  present 
judgment  be  in  all  respects  well  founded  or  otherwise,  the 
terms  in  which  it  is  expressed  will  suffice  to  make  plain  the 
grounds  on  which  it  is  rested,  without  any  further  attempt  here 
to  support  the  conclusions  to  which  he  has  come." 

The  trustees  reclaimed,  and  after  a  full  hearing  in  Jan. 
1873  before  the  First  Division,  the  cause  was  ordered  to 
be  argued  again  before  the  First  Division  with  the 
assistance  of  three  Judges  of  the  Second  Division. 

Argued  for  the  trustees — 

There  were  four  questions  to  be  decided — 

(1.)  Whether  the  word  "  disponee  "  was  a  vox  signata  in  the 
law  of  Scotland,  without  which  heritage  could  not  he  conveyed, 
before  the  passing  of  the  recent  Act  31  and  32  Vict.  cap.  101  ? 

This  was  not  so.  A  word  of  de  praesenti  conveyance  was  all 
that  was  necessary  to  a  conveyance  of  heritage.  Stair  and 
Erskine  both,  in  laying  down  the  rules  as  to  conveyance  of 
heritage,  used  other  words  as  of  like  effect;  and  *' dispone" 
was  only  mentioned  as  an  alternative  for  any  or  all  of  them. 
Although  some  authorities  to  the  opposite  effect  could  be  quoted, 
the  dkta  were  merely  obiter,  and  not  necessary  for  the  decision 
of  the  causes  in  the  course  of  deciding  which  they  had  been 
uttered.  The  wording  of  the  Act  31  and  32  Vict.  cap.  101 
could  not  be  looked  to  as  of  any  effect  in  supporting  the 
pursuer's  argument. 

(2.)  Whether  the  deed  of  June  1866  was  revoked  by  the 
deed  of  March  1867,  so  as  to  make  Mrs.  Kirkpatrick  die 
intestate  ? 

There  was  no  express  revocation  of  prior  deeds  in  the  deed  of 
March  1867.  The  only  revocation  which  could  be  set  up  waa 
an  implied  one  from  the  ificonsistency  of  the  provisions  in  the 
later  deed  with  those  in  the  former.  It  was  a  condition  of 
revocation  by  inconsistent  provisions  that  the  de^  containing 
the  inconsistent  provisions  should  receive  its  full  effect.  The 
conveyance  in  the  deed  of  1867«  it  was  maintained  by  the  pur- 
suer, was  wholly  inept ;  in  that  case  the  deed  was  quite  ineffectual, 
and  if  so  could  not  operate  as  impliedly  revoking  the  deed  of 
1866.  This  principle  had  been  clearly  established  in  numerous 
cases  in  connexion  with  deeds  executed  on  deathbed,  and  that 
not  because  it  was  a  principle  peculiarly  applicable  to  that  class 
of  deed,  but  because  it  was  of  great  general  importance — so 
much  so  that  it  was  introduced  and  recognised  in  cases  of  that 
sort  where  the  law  was  most  favourable  to  the  heir,  to  the 
exclusion  of  his  challenge.  It  had  also  been  recognised  in  various 
cases  in  which  the  peculiarity  of  deathbed  did  not  occur.  The 
intention  of  the  maker  of  a  subsequent  deed  to  revoke  a  prior 
one  must  be  'very  clear  before  the  later  deed,  if  it  failed  as  a 
conveyance,  could  have  the  effect  of  a  revocation.  There  waa 
no  such  intention  apparent  here ;  at  all  events  to  the  effect  of 
creating  intestacy.  The  object  of  both  deeds  was  apparent,  viz., 
the  ex^usion  of  the  hoir>at-law,  and  was  it  probable  that  the 
maker  would  have  desired  intestacy  if  her  second  deed  failed, 
and  so  let  in  the  heir-at-law?  The  deed  of  1866  was  truly  a 
testamentary  deed  ;  it  included  not  only  the  property  and  estate 
of  which  the  maker  was  possessed  at  the  time  ol  its  execution, 
but  also  all  of  which  she  might  become  possessed  prior  to  her 
death.  It  being  thus  a  testamentary  deed,  Mrs.  Kirkpatrick 
could  vary  the  mode  in  which  she  wished  to  leave  her  property 
without  its  being  assumed  that  she  had  recalled  her  gift  to  Mr. 
Kirkpatrick  or  had  revoked  the  deed  of  1866.  Though  the 
trust  purposes  of  the  deed  of  1866  were  altered  whenever  the 
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conveyance  in  the  deed  of  1867  was  found  to  be  ineffectual,  the 
conveyance  in  the  deed  of  1866  became  good  so  as  to  prevent 
intestacy. 

(3.)  Whether,  even  supposing  the  deed  of  1867  altered  the 
trust  purposes  of  the  deed  of  1866,  would  that  make  that  deed 
of  any  effect  to  revoke  the  conveyance  in  the  deed  of  1866,  so 
as  to  let  in  the  heir-at-law  ? 

It  was  quite  a  known  thing  in  the  law  for  it  to  happen  that 
a  testator  should  convey  his  estate  to  trustees  effectually,  and 
then  alter  the  trust  purposes  by  subsequent  writings  without 
invalidating  the  conveyance.  This  new  conveyance  being 
assumed  to  be  inept,  it  must  be  held  pro  non  acriptOj  and  the 
rest  of  the  deed  then  operated  as  a  direction  to  the  trustees 
under  the  valid  conveyance  of  1866. 

(4.)  Whether  the  pursuer  was  not  barred  from  challenging  the 
deeds  in  consequence  of  his  having  accepted  the  annuity  of  £200 
nnder  his  father's  settlement  of  1869  ? 

No  one  was  entitled  to  approbate  and  reprobate  the  same 
deed  or  set  of  deeds.  This  settlement  of  Mr.  Kirkpatrick's  was 
clearly  of  one  piece  with  the  deeds  executed  by  Mrs.  Kirk- 
patrick,  and  therefore  the  pursuer,  by  accepting  benefit  under 
it,  was  barred  from  challenging  the  other  portions  of  the  same 
scheme. 

Argued  for  the  pursuer — 

(1.)  The  word  "  dispone  "  was  a  vox  gigncUain.  the  law  of  Scot- 
land, and  as  such  essential  to  every  disposition  of  heritage.  Stair 
and  Erskine,  in  using  other  wonls  along  with  "  dispone,*'  were 
merely  suggesting  words  which  might  be  used  in  a  conveyance 
without  suggesting  that  **  dispone  "  could  be  dispensed  with.  The 
deed  of  1867  in  which  **  dispone  "  was  omitted  was  essentially  a 
deed  which  required  a  de  prasenti  disposition,  as  it  was  a  mortis 
causa  deed  for  the  management  and  distribution  of  heritage  after 
the  maker's  death.  ^ 

(2.)  The  deed  of  1867  must  be  held  to  operate  as  an 
effectual  revocation  of  the  former  deed  of  1866.  In  each  deed 
there  was  a  general  settlement  of  the  universitas  of  Mrs.  Kirk- 
patrick's estate.  The  provisions  of  the  deed  of  1867  were 
wholly  inconsistent  with  those  of  that  of  1866.  Under  the 
former  deed  Mr.  Rirkpatrick,  if  he  had  survived  his  wife,  would 
have  become  fiar  of  the  whole  of  the  estate,  whereas  under  the 
deed  of  1867  his  rights  were  limited  to  a  mere  liferent.  It  was 
clear  that  Mrs.  Rirkpatrick  had  recalled  and  revoked  the  gift 
inter  vivos  as  joint  fiar  of  her  whole  heritage,  which  she  had 
made  to  her  husband  in  the  deed  of  1866,  and  that  being  the 
case  the  whole  deed  was  revoked  and  the  conveyance  to  the 
trustees  could  not  now  be  raised  up  to  exclude  the  heir-at-law. 
Moreover,  this  deed  was  executed  with  Mr.  Kirkpatrick's  con- 
sent. The  rule  which  was  applied  in  deathbed  cases  had  no 
application  here  ;  the  heir-at-law  was  not  trying  to  reduce  the 
deed  of  1867  ;  he  looked  upon  it  as  a  valid  deed  for  every  pur- 
pose except  that  of  conveying  heritage.  The  moveable  estate 
fell  to  be  divided  according  to  the  provisions  of  this  deed,  which 
was  the  last  completed  act  of  the  testatrix.  In  deathbed  cases 
the  argument  was  that  a  null  deed  could  not  be  effectual  as  a 
revocation  ;  this  deed  was  not  null ;  it  was  a  good  deed  as  re- 
garded everything  except  heritage.  Even  though  there  was 
no  express  revocation  of  former  deeds  in  this  later  one,  it  was 
quite  clear  from  the  way  in  which  the  property  of  Mrs.  Kirk- 
patrick  was  treated, — viz.,  as  being  absolutely  hers, — that  the 
provision  of  a  joint  fee  to  her  husband  in  the  deed  of  1866  was 
recalled,  and  thus  this  deed  operated  as  a  revocation  of  the 
earlier  one. 

Authorities  cited : — 

For  the  Trustees— (1.)  Stair,  ii  3.  14^  iii.  2.  3  ;  Ersk.  iii.  8. 
20,  and  1  More  168  ;Mitchell  v.  Wright,  November  21,  1759,  M. 
8082  ;  Bell's  Lect.  ii.  866 ;  Statute  31  and  32  Vict.,  cap.  101, 
sect.  20 ;  (2.)  and  (3.)  Pothier,  Pandectae,  xxviii  tit.  iii.,  art  1, 
sects.  2  and  3 ;  Coutts  v.  Craufurd,  March  14,  1806,  2  Bligh's 
App.  605,  6  Pat.  App.  73,  1  Ross,  L.  C,  617 ;  Rowan  v.  Alex- 
ander, November  22,  1775,  5  Br.  Supp.,  423,  Hailes,  695,  2 
Bligh*8  App.  922,  1  Ross,  L.  C,  653 ;  Mure  v.  Mure,  June  1, 
1818,  P.  C,  6  Pat.  App.  339  ;  Duke  of  Roxburgh  v,  Wauchope, 
December  13,  1816,  V.C.,  H.  of  L.,  May  25,  1820.  3  Bligh's 
App.  630,  2  Sh.  App.  619,  6  Pat  548, 1  Ross,  L.  C,  659 ;  Ersk. 
iiL   8.  98,  Lord  Ivory's  note ;  Bell's  Com.  L  96,   Bell's  Prin. 


1812 ;  Wilson  v,  Henderson,  January  81,  1797,  M.  15444^  BL 
of  L.,  March  29,  1802,  4  Pat.  316,  1  Ross,  L.  C,  594  ;  Dundig 
V.  Dundas,  May  21,  1783,  1  Ross,  L.  O.  667  and  724;  Leith'i 
Trustees  v.  Leith,  June  9, 1848,  ante,  voL  xx.  p.  418,  10  D.  1 137 ; 
Purvis's  Trs.  v.  Purvis's  Executors,  March  23,  1861 ;  Somcrville 
and  Others  (Richmond's  Trustees)  v.  Hunter  and  Winton,  Novem- 
ber  25,  1864,  ante,  vol.  xxxvii.  p.  53  ;  M*£wan  v.  Dunn's  Trus- 
tees, March  27,  1865,  ante,  vol.  xxxvii.  p.  399,  H.  of  L.  as  Bar- 
stow  V,  Black  and  Others,  July  23,  1868,  ante,  vol.  xl.  p.  642, 
1  Law  Rep.  (Sc.  App.)  392  ;  Sibbald's  Trustees  v.  Greig,  January 
13,  1871,  ante,  voL  xliiL  p.  150  ;  Leith  v.  Leith,  June  19,  186a, 
ante,  vol.  xxxv.  p.  562  ;  Thomas  v.  Tennant,  November  12, 186^ 
ante,  vol.  xli.  p.  59  ;  Powell  on  Devises,  i  600  (Jarman's  edn.) ; 
Williams  on  Executors  (6th  edn.),  i.  142 ;  Odions  r.  Trycr, 
1  Eq.  Ca. ;  Bamewell  and  Alderson,  148,  1  P.  Williams, 
343;  Eari  of  Ulchester,  May  21,  1803,  7  Vesey,  372. 
(Sir  W.  Grant,  378) ;  Grant  v,  Stoddart>  February  27,  1849, 
ante,  vol.  xxi  p.  241,  H.  of  L.,  June  28,  1852. 
ante,  voL  xxiv.  p.  555,  1  Macq.  165 ;  Millar  tn.  Mardi, 
July  8,  1853,  ante,  voL  xxv.  p.  487 ;  Simpson  v.  Ba^ 
clay,  January  9,  1752,  5  Br.  Supp.  794,  1  Ross,  L.  C^  1 
Montgomery  v.  Fowles,  June  9,  1795,  2  Bell's  FoL  Ca.,  203. 
1  Ross  L.  C.  7 ;  Henderson  v.  Selkrig,  June  10,  1795, 
M.  4489;  Cunninghame  v,  Whitefoords,  June  10,  1748,  31. 
16119,  5  Brown's  Sup.  423 ;  Neilson  v.  Stewart,  February  2, 
1860,  ante,  vol  xxxii.  p.  252;  Brack  r.  Hogg,  Febnury 
25,  1831,  5  W.  and  S.  61;  Ogilvie  r.  Mercer,  December  li, 
1793,  M.  3336;  Howden  (Glassford's  Trustee)  v.  Glaasfoid, 
July  7,  1864,  ante,  vol  xxxvi.  p.  657 ;  Hardy's  Trustees,  Ukj 
13,  1871,  anU,  vol  xliii.  p.  406.  (4.)  Sandford  on  Succenan, 
p.  77  ;  Bell's  Prin.  1938-40  ;  M*Laren  on  Wills,  i  475-8. 

For  the  Pursuer— Hamilton  o.  M*Dowal,  March  3,  1815,  F. 
C,  and  1  Ross,  L.  C,  p.  21  ;  Howden  v  Glassford,  ttqira; 
Stewart  v.  Stewart,  November  16,  1803  ;  Home's  Dec.  188L 

At  advising — 

Lord  Justice-Clerk. — The  questions  which  have  arisea  be- 
tween the  parties  in  this  case  depend  mainly  upon  the  consinK- 
tion  and  effect  of  two  deeds  of  settlement  between  the  late  Mc 
Earkpatrick  and  his  wife,  the  first  dated  in  1866  and  the  second 
in  1867.  Other  deeds  are  brought  into  question  in  the  cut, 
but  it  substantially  depends  upon  the  construction  and  effect  of 
these  two  instruments.  The  first  of  these  is  dated  on  the  18tt 
of  June  1866.  It  is  a  joint  deed  between  the  husband  and  the 
wife,  having  for  its  purpose  to  dispose  of  the  estate  then  bekng* 
ing,  or  which  might  belong  to  the  wife  prior  to  her  death ;  and  H 
proceeds  to  state  that  for  certain  good  and  onerous  causes  aai 
considerations  the  spouses  have  alienated  and  disponed,  **  as  I,  ike 
said  Mrs.  Jean  Glas,  otherwise  Rirkpatrick,  with  consent  fd  Bf 
said  husband,  and  we  both,  with  joint  consent  and  assent « 
said  is,  do  hereby  alienate  and  dispone,  and  give,  grant,  amp, 
convey  and  make  over  to  and  in  favour  of  us,  the  said  Jobi 
Rirkpatrick  and  Mrs.  Jean  Glas  or  Rirkpatrick,  and  the  iv* 
vivor  of  us,  whom  failing,  '*  to  certain  trustees,  "  All  and  Smakf 
the  property,  means,  debts,  and  states,  heritable  and  moveable 
real  and  personal,  presently  belonging  to  me,  or  which  ntf 
belong  to  me,  the  said  Mrs.  Jean  Glas,  otherwise  Kirkpatriek, 
at  the  time  of  my  death,  with  the  whole  titles  of  my  siii 
heritable  property,  and  the  vouchers  and  instmctions  of  tk 
said  moveable  property."  There  then  follows  a  dedaratisi 
of  the  purposes  for  which  the  destination  or  the  sabstitiitioi 
in  favour  of  the  persons  nominated  as  trustees  has  bea 
made ;  which  are  substantially  these, — ^that  the  estate  beritdbb 
and  moveable,  when  the  substitution  takes  effect,  skili 
be  divided  among  the  eight  daughters  of  Mr.  Eorkpatiiek, 
and  his  wife,  with  this  provision  that  four  of  the  dra^ten 
shall  be  entitled  to  have  one-fourth  part  more  than  the  othen 
There  was  a  son,  but  he  is  not  mentioned  in  this  deed  at  aB. 
The  deed  then  goes  on,  after  some  further  daoses,  to  revoke 
two  deeds  of  settiement  which  had  been  previously  executed  hf 
the  spouses,  and  it  contains  this  clause  at  the  end ;  '*  Beserriig 
always  full  x>ower  to  me  at  any  time  of  my  life^  and  eves  os 
deathbed,  with  consent  of  my  said  husband,  and  to  ns  botk 
with  joint  consent  and  assent,  and  to  the  snrrivor  of  ii%  to  add 
to,  alter,  or  revoke  these  presents  either  in  wlmls  or  in  psrti 
and  to  sell,  burden,  or  dispose  of  the  wh(^  sabjeelBi  berifeahle 
and  moveable,  hereby  oonveved,  or  any  put  tfmMl^  aik  plesiiit.'' 
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There  is  no  nomination  of  executors,  and  there  ia  no  dispenaa- 
tion  with  delivery  of  the  deed. 

I  stop  for  a  moment  to  consider  what  the  nature  of  this  deed 
was ;  and  it  does  not  appear  to  me  that  there  is  much  difficulty 
in  solving  that  question  as  far  as  its  form  and  terms  are  con- 
cerned. In  the  first  place,  I  think  it  must  be  held,  whatever 
the  effect  of  that  may  be,  to  be  a  deed  that  was  delivered.  It 
was  signed  by  husband  and  wife,  but  their  joint  interests  were 
involv^,  and  the  presumption  is  certainly  that  it  was  in  the 
possession  of  the  husband,  and  there  can  be  little  doubt  that 
such  was  the  fact.  In  the  second  place,  in  form  it  was  a  con- 
veyance inter  vivos.  It  is  quite  true  that  it  contains  a  contin- 
gent conveyance  of  any  property  which  may  belong  to  the  wife 
at  the  time  of  her  death,  but  as  regarded  the  proi)erty  which 
then  belonged  to  her,  it  was  a  conveyance  inter  vivas.  It  has 
been  said  that  the  deed  was  entirely  testamentary.  I  do  not 
think  that  is  a  true  or  accurate  description  of  it.  It  contains  a 
contingent  testamentary  purpose  unquestionably,  in  the  substi- 
tution in  favour  of  the  trustees ;  but  then  that  is  a  mere  destina- 
tion, or  a  bare  substitution,  failing  the  survivor  leaving  a 
different  disposition  of  the  property.  The  main  effect  of  this 
deed  is,  to  vest  the  property  conveyed  by  it  in  the  two  spouses 
jointly,  as  joint  or  conjunct  fiars,  and  the  whole  of  it  absolutely 
in  the  survivor,  and  that  not  by  substitution,  but  by  the  opera- 
tion of  accretion.  I  think  that  is  the  nature  of  the  deed,  ac- 
cording to  the  terms  in  which  it  is  expressed.  One  is  liable  to 
be  misled  by  the  fact  that  it  might  be  set  aside  by  the  wife  on 
the  ground  of  being  a  donation  inter  virum  et  ttxorem,  but  this 
cannot  enter  into  the  question  as  to  what  the  character  of  the 
deed  was  as  long  as  it  stood,  or  what  the  nature  of  the  contract 
was  between  the  husband  and  the  wife.  Now  that  is  its  form, 
and  that,  I  apprehend,  was  also  its  legal  effect.  It  effected  an 
immediate  transference  of  the  personal  right  to  the  whole 
estate  according  to  its  terms.  There  could  be  no  room  in  this 
case,  as  there  has  been  in  some  analogous  cases,  for  limiting 
either  of  the  disponees  to  a  liferent ;  and  for  this  plain  reason, 
that  the  right  of  survivorship  was  protected  by  a  stipulation 
not  to  alter  without  mutual  consent ;  and  thus  the  whole  fee 
was  carried  absolutely  to  the  survivor  ^wr^  accrescendi.  This  is 
a  stronger  case  for  such  a  result  than  the  case  of  Ferguson 
«.  M*€reorge,  Morrison,  4202,  or  the  case  of  Forester  in  the 
House  of  Lords,  which  is  the  ruling  authority  on  this  subject. 
Reference  may  also  be  made  to  the  case  of  Burroughs  v. 
M'Farquhar,  4  Dunlop,  1484. 

So  stood  the  respective  rights  of  the  husband  and  wife  in 
this  property  when  the  second  deed  was  executed  in  the 
following  year.  Now  this  deed  of  1867  is  in  every  way  in 
contrast  to  that  of  1866.  It  is,  with  the  exception  of  one  pro- 
vision, purely  testamentary.  It  makes  no  allusion  to  the 
former  conveyance,  but  has  for  its  avowed  object  to  settle  the 
estate  of  the  wife  after  her  death.  The  s])onses  accordingly 
proceed  to  convey  the  whole  estate  of  the  wife  on  her  death  to 
tmstees  who  are  named  as  executors  also,  and  are  directed  to 
pay  the  annual  income  to  her  husband  in  case  he  should  survive 
her,  and  on  their  death  to  divide  the  proi)erty  among  four  out 
of  Iheir  eight  daughters,  burdening  it  with  an  annuity  of  £100 
A-year  to  the  other  four  daughters,  the  son  being  again  exclude<l, 
except  that  an  annuity  is  left  him,  which  is  to  commence  after 
the  death  of  his  wife.  The  dispositive  clause  of  this  deed  does 
not  contain  the  word  "dispone.**  The  wife  predeceased  her 
hnsband,  who,  fearing,  I  suppose,  that  this  flaw  in  the  disposi- 
tive clause  would  be  fatal  to  the  second  conveyance,  took  up 
the  property  under  the  trust-conveyance  of  1866 ;  and  having 
done  so,  conveyed  to  the  same  body  of  trustees  the  whole  estates, 
heritable  and  moveable,  which  were  the  subject  of  these  two 
deeds.  In  these  circumstances  the  trustees,  after  the  death  of 
Mr.  Kirkpatrick  in  1871,  conveyed  and  disponed  the  projierty 
to  the  dii^nees  under  the  second  deed.  Accordingly,  the  heir- 
at-law  has  now  brought  this  action  to  set  aside  the  deed  by 
which  Mr.  Kirkpatrick  conveyed  to  the  trustees  named,  and 
alao  to  set  aside  a  conveyance  which  the  disponees  under  that 
deed  granted  to  the  Clyde  Trustees,  who  purchased  part  of  the 
estate.  The  action  also  has  declaratory  conclusions  to  the  effect 
that  the  deed  of  1867  was  ineffectual  to  convey  the  property, 
■o  fsr  as  heritid>le,  and  that  the  deed  of  1866  is  not  now  a  sub- 
sisting deed,  hat  was  set  aside  and  recalled  by  that  of  1867. 

It  is  only  neoesssry  farther  to  expUun,  that  the  wife's  property 


at  the  date  of  both  deeds,  and  also  at  the  date  of  her  death, 
consisted  mainly  of  certain  heritable  subjects  on  the  banks  of 
the  Clyde,  which  became  of  the  value  of  about  £50,000,  and 
that  she  also  left  at  her  death  about  £1000  of  personal  property. 
A  considerable  portion  of  the  heritable  proi>erty  has  been 
scheduled  and  taken  by  the  trustees  of  the  Clyde  Navigation  at 
the  price  of  upwards  of  £39,000.  The  Lord  Ordinary  has  de- 
cided in  favour  of  the  pursuer,  and  has  found  that  the  deed  of 

1866  no  longer  subsists.  The  case  ia  now  before  us  on  a  re- 
claiming note  for  the  defenders. 

The  questions  raised  for  judgment  are  substantially  three ; 
first,  whether  the  trust-settlement  of  1867  was  effectual  to 
convey  Mrs.  Kirkpatrick*s  heritable  estate ;  secondly,  whether, 
if  it  were  not  so,  the  deed  of  1867  can  stand  as  a  declaration  of 
purposes  to  qualify  the  trust-conveyance  contained  in  the  deed 
of  1866 ;  and,  third,  whether  the  settlement  of  1867  had  the 
effect  of  recalling  or  revoking  the  conveyance  of  1866. 

1.  On  the  first  of  these  questions  I  am  of  opinion  that  the  omis- 
sion of  the  word  "dispone**  in  the  dispositive  clause  of  the 
deed  of  1867  is  fatal  to  that  deed  as  a  conveyance  of  heritage. 
Voces  sirpiatm  used  in  conveyancing  are  always  the  growth  of 
time  and  practice,  and  probably  the  word  dispone  was  not  origi- 
nally set  apart  and  appropriated  to  the  special  signification 
which  it  afterwards  acquired.  It  has,  perhaps,  a  certain  pro- 
priety in  expressing  the  act  of  (2e  prcesenti  disposition  which 
other  terms  sometimes  used  as  equivalents  may  not  be  supposed 
to  possess.  This  word,  however,  was  so  long  recognised  in  that 
sense  in  the  practice  of  our  conveyancers  that  I  think  it 
clear  that  it  came  to  be  essential  to  a  valid  disposition.  It  is 
unnecessary  to  quote  authority  beyond  saying  that  the  opinion 
of  Lord  Meadowbank  in  the  case  of  Hamilton  in  1815,  and  the 
unanimous  opinion  of  the  whole  Court  in  the  case  of  the  Dou- 
galston  entail,  seem  to  place  this  matter  beyond  controversy. 
Although  the  recent  Statute  has  altered  our  forms  in  that  re- 
spect, I  think  we  have  no  choice  but  to  enforce  the  former  rule 
in  regard  to  writs  which  were  executed  while  it  was  in  obser- 
vance. 

2.  On  the  second  point  I  think  there  is  no  ground  on  which 
the  proposition  I  have  stated  can  be  maintained.     The  deed  of 

1867  was  in  no  resi)ect  in  aid  or  supplement  of  the  first.  It  was 
wholly  inconsistent  with  and  subversive  of  it.  It  was  intended 
to  take  effect  inmiediately  on  the  death  of  the  wife,  and  not  on 
the  death  of  the  survivor  of  the  spouses,  and  never  could  have 
operated  as  a  deed  of  instructions  or  declaration  of  purposes  to  a 
body  of  trustees  who  were  only  to  take  in  substitution  to  the 
survivor.  The  case  of  Willock  v.  Ochterlonie  and  the  series  of 
decisions  which  have  followed  on  it  no  doubt  established  the 
doctrine  that  when  heritable  property  has  been  effectually  con- 
veyed to  trustees,  the  purposes  of  the  trust  may  be  declared  or 
varied  by  a  writing  without  dispositive  words.  But  it  is  suffi- 
cient to  say  that  the  circumstances  of  this  case  afford  no  room 
for  the  application  of  that  principle. 

3.  The  third  ])oint  is  one  of  great  difficulty.  It  ia  whether  the 
deed  of  1867  constitutes  a  revocation  or  renunciation  or  extinc- 
tion of  the  conveyance  of  1866;  in  other  words,  whether  the 
defect  in  the  dispositive  clause  of  the  deed  of  1867,  and  the  con- 
sequent failure  of  that  deed  as  an  effectual  conveyance  of  heri- 
tage, have  the  effect  of  leaving  the  deed  of  1866  as  a  subsisting 
title  to  the  heritable  property,  although  in  all  other  respects  it 
is  superseded  and  recalled.  I  do  not  think  it  necessary,  in 
order  to  explain  the  view  at  which  I  have  arrived  on  this  ques- 
tion, to  go  at  any  length  into  the  elaborate  legal  argument 
which  we  heard  from  the  bar  in  regard  to  the  rules  or  canons 
of  construction  applicable  to  such  questions.  Revocation  is  of 
course  a  question  of  intention,  to  be  gathered  from  the  validly 
expressed  will  of  the  granter  or  maker  of  the  settlement.  There 
is  certainly  nothing  in  law  to  prevent  the  revocation  of  a 
former  setUement  being  deduced  by  clear  implication  from  the 
words  of  an  effectual  posterior  deed.  If  the  deed  be  valid  and 
the  implication  clear,  the  intention  of  the  granter  must  receive 
effect.  Nor,  on  the  other  hand,  can  I  think  that  if  a  deed  be 
altogether  ineffectual  or  defective  from  want  of  form  or  solemnity, 
the  mere  fact  of  the  attempted  conveyance  to  another  disponee 
can  be  held  to  indicate  an  intention  to  revoke  the  fonner  settle* 
ment. 

In  regard  to  the  cases  which  have  occurred  in  redactions  ex 
capite  iKtif  I  only  advert  to  them  in  order  to  set  than  aside  as 
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liaving  no  bearing  on  the  question  I  am  now  considering.  A 
deed  executed  on  deathbed  is,  and  always  was,  a  perfectly  valid 
expression  of  the  will  of  the  testator  ;  although  it  was,  prior  to 
the  recent  statute,  liable  to  be  set  aside  by  the  heir-at-law,  in 
80  far  as  it  conveyed  heritage  to  his  prejudice.  The  cases  which 
have  been  referred  to  arose  on  what  may  be  called  a  hypoUie- 
tical  issue.  The  heir-at-law  proponed  his  challenge  of  the  death- 
bed deed.  It  was  replied  by  the  holder  of  the  deed  that  the 
heir  stood  already  excluded  by  a  prior  settlement  in  liege  pouatie, 
and  therefore  had  no  interest  to  reduce  the  deathbed  conveyance, 
because  the  former  settlement  would  revive  if  the  posterior 
settlement  were  reduced.  The  heir's  rejoinder  to  that  plea  was 
that  the  deathbed  deed  contained  an  express  revocation  of  prior 
settlements,  which  revocation  did  not  fall  under  his  challenge, 
but  stood  as  a  valid  expression  of  the  will  of  the  granter.  This 
latter  rejoinder  was  sustained  in  the  case  of  Coutts  v,  Crauf  urd, 
and  a  series  of  cases  which  followed  on  that  decision.  The 
same  question  was  raised  in  cases  in  which  there  was  no  express 
revocation  contained  in  the  deathbed  deed,  but  in  which  it 
was  contended  that  the  conveyance  of  the  heritable  property, 
although  reducible  by  the  heir,  being  in  itself  valid  and  com- 
plete while  it  stood  unreduced,  must  be  held  to  import  a  revoca- 
tion of  prior  inconsistent  settlements.  But  in  Rowan  v.  Alex- 
ander this  plea  was  repelled,  and  it  was  held  that  it  was  im- 
possible to  maintain  the  conveyance  as  a  revocation,  while  it 
was  itself  the  subject  of  challenge  by  the  heir-at-law  as  executed 
on  deathbed.  Lord  Loughborough  and  Liord  Eldon  doubted  the 
logic  of  this  view,  and  seemed  to  hold  that  the  intention  to  re- 
voke was  as  clearly  indicated  in  the  latter  class  of  cases  as  in 
the  first,  although  the  principle  was  too  firmly  settled  to  be  dis- 
turbed. With  that  matter,  however,  we  have  no  concern  here. 
The  question  is  not,  whether  the  deed  of  1866  would  revive  if 
that  of  1867  were  out  of  the  way,  but  whether  in  point  of  fact 
it  now  subsists, — a  question  which  never  arose  in  any  of  the 
deathbed  cases,  in  all  of  which  the  prior  settlement  was  neces- 
Barily  extinguished,  whether  the  heir's  challenge  prevailed  or  was 
excluded. 

On  the  other  hand,  it  has  been  very  clearly  decided  that  where 
a  deed  is  not  merely  reducible,  as  in  the  case  of  deathbed,  but 
is  wholly  null  from  want  of  form  and  solemnity,  such  a  deed 
can  have  no  effect  as  a  revocation,  because  it  is  not  the  com- 
pleted expression  of  the  granter's  will  or  intention.  That  was 
decided  in  the  case  of  Henderson  v.  Wilson,  and  was  followed 
in  the  case  of  Leith  v.  Leith,  and  I  conceive  that  the  decisions 
rested  upon  clear  and  sound  principles  ;  for  a  deed  which  is  null 
and  ineffectual  expresses  no  completed  intention.  But  it  is  mani- 
fest that  these  decisions  rest  on  a  totally  different  basis  from 
the  principle  adopted  in  the  case  of  deathbed  deeds,  and  the 
ground  of  judgment  might  apply  to  express  as  well  as  to  implied 
revocation. 

In  regard  to  the  argument,  that  the  clauses  of  a  settlement 
are  always  to  be  understood  as  conditional  on  all  the  other  parts 
of  the  settlement  taking  efifect,  it  is  manifest  that  if  this  were 
held  to  its  full  extent,  it  would  bo  quite  as  applicable  to  clauses 
of  express  revocation  as  to  revocation  only  implied  from  the  pur- 
port of  the  deed.  It  is  not  sound  as  a  general  canon  of  con- 
struction, although  such  a  condition  may  be  deduced  from  the 
oontext  of  the  clause  in  the  particular  deed. 

But  the  present  case  arises  in  circumstances  altogether  dif- 
ferent, and  presents  for  solution  a  question  depending  on  dif- 
ferent principles.  It  is  a  case  of  two  incompatible  general 
settlements  of  the  universiUxs  of  the  wife's  estate,  both  of  which 
proceed  on  the  joint  agreement  of  the  husband  and  wife,  and  in 
which  the  posterior  settlement  provides  for  a  distribution  and 
an  administration  entirely  inconsistent  with  the  provisions  of 
the  first.  Tlie  second  settlement  has  failed  as  a  conveyance  of 
the  heritable  estate,  but  it  has  failed  no  further.  It  remains  in 
all  other  respects  valid  and  effectual.  It  certainly  does  not  fol- 
low as  matter  of  coarse  that  although  the  second  settlement  has 
failed  as  regards  part  of  the  property,  the  administration  and 
distribution  are  to  divide,  and  that  the  provisions  of  the  first 
settlement  must  regulate  the  administration  of  and  succession 
to  that  part  of  the  estate  which  the  second  deed  has  failed 
effectually  to  convey.  That  is  a  matter  to  be  regulated  by  the 
intention  of  the  parties  as  expressed  in  the  settlement,  which, 
although  partly  ineffectual,  is  also  in  part  the  completed  expres- 
sion of  the  will  of  the  granters.    The  question  we  have  now  to 


decide  is  whether  the  second  deed  of  1867,  which  is  a  valid  and 
subsisting  deed,  operated  a  recall  or  extinction  or  revocation  of 
the  inter  vivos  conveyance  of  1866  and  its  contingent  trust  pur- 
poses. 

I  have  come  to  the  conclusion,  not  certainly  without  snme 
hesitation,  that  this  is  the  effect  of  the  deed  of  1867.  I  foond 
nothing  on  the  fact  that  the  attempted  but  defective  convey- 
ance of  the  heritable  property  in  the  deed  of  1867  was  or  woold 
have  been  inconsistent  with  the  previous  disposition  of  it  1 
rest  my  opinion  on  the  general  scope  of  the  operative  and 
effectual  portien  of  the  deed,  which  not  only  proceeds  on  the 
footing  that  the  conveyance  of  1866  was  superBeded  and  alian- 
doned,  but  seems  to  me  to  cancel  and  destroy  it.  It  will  acit 
require  any  minute  analysis  of  the  settlement  of  1867  to  bring 
out  the  grounds  of  this  opinion.  The  view  which  I  take  of  that 
settlement  is  that  it  was  intended  to  obliterate  all  trace  of  the 
former  conveyance ;  that  it  dealt  with  the  property  on  the  foot- 
ing that  it  was  then,  and  had  all  along  been,  solely  vested  ia 
the  wife,  and  hitherto  undisposed  of  by  her  either  inter  vivot  or 
mortis  causa  ;  and  so  reinstated  her  in  the  fee  of  the  whole  estate 
during  her  life,  that  no  one  could  thereafter  pretend  that  any 
title  to  it  had  ever  been  vested  in  the  husband.  I  deduce  thii 
result  from  the  following  considerations. 

At  the  date  of  the  deed  of  1867  there  can  be  no  qnettics 
that  the  fee  of  the  whole  of  this  estate,  heritable  and  moTealk^ 
was  vested  in  the  spouses  jointly  during  their  lives,  and  abam 
lutely  in  the  survivor.  As  I  have  already  shown,  the  right  of 
survivor  was  not  a  right  of  succession,  but  was  a  right  of  ac- 
cretion, depending  entirely  upon  his  or  her  right  of  coojoaei 
fee  during  the  marriage.  But  nothing  of  this  kind  is  reoo^uMd 
in  the  narrative  of  the  deed  of  1867.  It  speaks  of  the  propeitf 
as  belonging  solely  to  the  wife,  as  if  it  never  had  passed  fnai 
her,  and  the  object  of  the  deed  is  stated  to  be  to  settle  this  pro- 
perty after  her  (the  wife's)  death,  thus  holding  the  right  of  n^ 
vivorship  on  the  husband's  part  never  to  have  existed.  Bdoit^ 
therefore^  we  reach  the  conveying  words  of  this  deed  of  1867, 
its  purpose  and  meaning  are  sufficiently  apparent.  It  is  expreaed 
precisely  in  the  terms  we  should  expect  to  find  if  no  preTiM 
conveyance  had  ever  been  made. 

The  conveyance  to  the  trustees  under  the  deed  of  1867  ni 
their  nomination  as  executors  is  of  course  perfectly  valid  u  re- 
gards the  personal  property.  I  do  not  understand  it  to  beooa* 
tended  that  this  part  of  the  conveyance  was  conditional  oa  the 
whole  deed  taking  effect.  It  might  have  taken  effect  on  fti 
whole  of  the  property  conveyed,  for  it  is  a  mere  accident  that  it 
the  death  of  the  wife,  or  the  dissolution  of  the  marriage,  the  bulk 
of  the  property  was  heritable.  It  is  difficult  to  see  how  any  part 
of  the  management  provided  in  the  deed  of  1867  could  poasiblj 
co-exist  with  the  clause  of  substitution  in  the  deed  of  16(& 
The  title  of  the  trustees  under  the  former,  taking  by  as 
mediate  mortis  causa  conveyance  from  the  wife  at  the 
of  her  death,  does  not  merely  destroy,  as  it  does  destroy,  Hr. 
Kirkpatrick's  right  as  survivor  under  the  latter,  but  impliefi 
general  system  of  administration  of  the  whole  property,  which 
was  never  intended  to  be  broken  up  into  two.  Indeed  on  the 
part  of  the  defenders  it  was  contended  that  although  Mr.  Kiih- 
patrick  was  entitled  to  take  up  the  heritage  under  the  deedtf 
1866,  he  was  still  bound  by  the  purposes  expressed  in  the  deed 
of  1867, — a  concession  which  goes  very  far  indeed  to  show  thit 
the  expression  of  these  purposes,  even  as  regarded  the  heritage^ 
must  have  superseded  the  conveyance  of  1866. 

The  trustees  are  directed  to  pay  the  whole  free  income  of  the 
estate  to  Mr.  Eirkpatrick  himself,  but  he  is  not  even  given  i 
liferent  of  it.  No  doubt,  by  reason  of  the  defect  in  the  ooiinj- 
ance  of  the  heritage,  this  right  of  enjoyment  of  the  income  ii 
limited  to  the  personal  property,  but  it  is  difficult  to  exclude  the 
light  which  this  provision  thro^vs  on  the  meaning  of  the  seitk- 
ment.  The  whole  estate  might  have  been  personal  property  A 
the  wife's  death,  and  yet  this  deed  of  1867  does  not  so  mndm 
allude  to  the  fact  that  in  that  event  Mr.  Elirkpatrick  would,  hst 
for  its  provisions,  have  been  the  absolute  proprietor  or  fiar  if 
the  whole.  I  forbear  to  go  at  length  through  the  detaJs  of  ^ 
trust  purposes,  passing  by  most  of  them  wiUi  this  remark,  thai 
no  one  of  them  is  consistent  in  spirit  or  intention  with  any  paii 
of  the  property  being  administered  under  the  deed  of  1866.  I 
shall  only  allude  si>ecially  to  two  of  its  provinona. 

The  first  is  a  dause  which  cazefolly  direoti  that  if  aiiy  of  the 
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daughters  who  are  provided  with  an  annuity  should  claim 
m^  the  annuity  is  to  be  forfeited.  The  care  with  which  the 
ision  is  expressed  seems  to  suggest  what  was  passing  in  the 
Is  of  the  granters  of  this  deed.  It  is  impossible  not  to  see 
the  object  of  this  settlement  was  quite  as  much  to  exclude 
»  favour.  It  was  a  very  partial  settlement.  The  eldest  son 
to  be  all  but  excluded,  and  four  out  of  the  eight  daughters 
i  but  scantily  provided  for.  But  the  law  of  kgitim  gives 
)  protection. to  children  against  settlements  of  this  kind,  as 
rds  their  father's  personal  estate,  but  not  as  regards  that  of 
nother.  If  the  property  conveyed,  worth  some  £50,000, 
been  purchased,  as  it  afterwards  was  by  the  Clyde  Trustees, 
Ight  have  so  chanced  that  at  the  death  of  Mr.  Kirkpatrick 
whole  estate  might  have  been  personal,  and  under  the  deed 

•  subject  to  lei^iHm.  This  contingency  seems  to  have  been 
ded  against  by  the  entire  abandonment  of  all  right  of  fee  in 
>roperty  on  the  part  of  Mr.  Kirkpatrick,  and  I  think  this 
ide  perfectly  clear  by  the  clause  of  reservation  at  the  end  of 
leed. 

lat  clause  is  very  important,  and  seems  to  be  conclusive 
.  the  question  I  am  now  considering.     It  will  be  recollected 
the  deed  of  1866  contained  a  clause  by  which  that  deed 
only  alterable,  and  the  property  could  only  be  affected,  by 
joint  consent  of  the  husband  and  wife.     The  clause  of 
vation  which  I  now  refer  to  in  the  deed  of  1867  is  expressed 
rms  somewhat  similar,  but  with  this  essential  difference, 
the  power  is  not  reserved  to  the  granters  of  the  deed— the 
and  and  wife,  nor  is  joint  consent  in  any  way  required,  but 
vorda  are,  "  by  myself  alone,''  and  the  whole  clause  runs 
: — "  Reserving  always  full  power  to  me  (that  is  the  wife) 
ly  time  of  my  life,  and  even  on  deathbed,  by  myself  alone, 
Id  to,  alter,  or  revoke  these  presents  either  in  whole  or 
.rt,  and  to  sell,  burden,  or  dispose  of  the  whole  subjects, 
able  and  moveable,  hereby  conveyed,  or  any  part  thereof, 
^asure."     Now,  although  this  is  expressed  in  the  form  of  a 
vation,   that  is  obviously  not  its  nature ;  for  it  neither 
ves  to  the  granters  that  which  they  had  prior  to  the  execn- 
3f  the  deed,  nor  does  it  reserve  to  the  wife  that  which  she 
ssed  prior  to  the  execution  of  the  deed.     It  is  in  truth  of 
ature  of  a  grant,  not  of  a  reservation.     Under  the  former 
according  to  its  terms,  the  wife  could  only  have  revoked 
her  husband's  consent ;  and  therefore  this  clause  profess- 
>  reverse,  in  reality  grants  to  the  wife  power  of  revoking 
»ut  her  husband's  consent,  and  renounces  on  the  part  of  the 
ind  the  right  which  he  had  to  have  the  settlement  remain 
3  unless  he  consented  to  its  alteration.     Even  as  regards 
»art  of  the  clause,  it  is  sufficiently  clear,  that  the  failure  of 
g^ords   of  conveyance  would  not  have  had  the  effect  of 
ing  this  right  on  the  part  of  the  husband.     But  the  remain- 
f  the  clause  admits  of  no  limitation,  and  gives  the  wife  an 
ate  power  to  sell  or  dispose  of  the  whole  estate,  heritable 
loveable,  at  her  pleasure.     The  failure  of  the  conveyance 
57  as  regarded  heritage  could  have  no  effect  whatever  on 
»art  of  the  clause,  which,  if  it  ever  came  into  effect  at  all, 
have  operated  during  the  lifetime  of  the  spouses,  and  be- 
he  trust  conveyance  could  have  any  effect.     Indeed  the 
r  reserved  would,  if  it  had  been  exercised,  have  superseded 
ole  or  in  part  the  trust  conveyance  of  1867,  and  therefore  I 
r  that  it  was  to  take  effect  on  the  inter  vivo8  rights  in  the 
of  1866.     Now,  the  effect  which  the  power  thus  conferred 
9  wife  of  selling  or  disposing  of  the  estate  during  the  sub- 
ce  of  the  marriage  hskd  on  the  deed  of  1866  was  simply 
}f  absolute  revocation    and   extinction  ;   because   such  a 

•  was  wholly  inconsistent  with  the  right  of  conjunct  fee 
.  had  been  conferred  by  the  deed  of  1866  on  the  spouses. 
I  signify  nothing  that  it  was  not  exercised.  If  the  wife 
ed  the  uncontrolled  fee  of  her  own  property,  unburdened 
Y  right  or  claim  on  the  part  of  the  husband,  there  was  an 
wolntely  both  to  the  conjunct  fee  during  the  marriage, 

I  the  right  of  survivorship  thereafter.  When  the  husband 
ited  that  his  wife  should  have  this  power,  he  renounced, 
think  he  meant  to  renounce,  all  the  rights  he  had  as  con- 
fiar,  including  his  right  of  survivor^p,  which  being  a 
>f  accretion  could  only  be  ingrafted  on  the  conjunct  fee 
he  enjoyed  during  the  marriaga  I  am  therefore  of 
a  that  this  deed  of  1867  effectually  termmated  and 
nidied  the  fonner  conveyance.    I  am  satisfied  that  such 


was  its  intention,  and  that  such  is  its  legal  effect.  I  think  it 
was  intended  to  replace  the  wife  in  the  position  in  which  she 
stood  before  the  execution  of  the  deed  of  1866,  to  leave  her 
thereupon  to  deal  with  the  property  as  being  exclusively  her 
own,  and  to  give  her  power  not  only  to  regulate  the  succession 
to  it  by  this  deed  of  1867>  but  so  to  liberate  the  fee  in  her 
person  absolutely  from  all  rights  in  the  husband  present  or 
eventual,  as  to  leave  in  her  the  uncontrolled  disposal  of  it  at 
any  time  during  her  life,  whether  before  or  after  the  dissolution 
of  the  marrrage. 

I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
should  be  adhered  to. 

LoBD  DsAS.— -The  late  Mr.  and  Mrs.  Kirkpatrick  were 
married  in  1820.  There  was  no  antenuptial  contract.  Mrs. 
Kirkpatrick  died inNovember  1867 ;  Mr.  Kirkpatrick  in  February 
1871.  There  are  nine  children  of  the  marriage  : — a  son  and  eight 
daughters,  who  have  all  survived  both  parents.  In  1821  Mn, 
Kirkpatrick  had  succeeded  to  and  was  infef t,  as  heiress  to  her 
aunt,  in  certain  lands  or  portions  of  ground,  on  the  banks  of  the 
Clyde,  which  have  latterly  become  of  the  value  of  about  £50,000, 
in  consequence  of  their  becoming  available  for  the  purposes  of 
the  Clyde  Navigation  Trustees,  who  accordingly  acquired  the 
larger  portion  thereof,  by  compulsory  statutory  purchase,  in  Mr. 
Kirkpatrick's  lifetime,  in  1870,  for  about  £40,000. 

In  February  1872  the  pursuer,  as  only  son  and  heir  of  his 
mother,  brought  the  present  action  to  have  it  found  and 
declared  that  a  deed  executed  by  her,  with  his  father's  consent 
in  June  1866,  had  been  revoked  by  a  deed  executed  by  them  in 
March  1867,  but  that  this  hitter  deed,  owing  to  the  omission  of 
the  word  "  dispone  "  in  the  dispositive  clause,  is  ineffectual  to 
convey  the  heritable  estate,  to  which  he  is  therefore  entitled  to 
succeed  as  his  mother's  heir-at-law. 

The  prejudicial  question  in  the  case,  of  course^  comes  to  be 
whether  the  omission  of  the  word  "  dispone  "  in  the  dispositive 
clause  of  the  deed  of  1867,  is  fatal  to  that  deed  as  a  conveyance 
of  heritable  property  ?    That  is  a  question  upon  which  I  have 
no  doubt.     In  Dallas's  Styles,  published  upwards  of  a  century 
ago,  the  word  ** dispone"  will  be  found  to  occur  not  only  in  all 
the  examples  given  or  narrated  of  transmissions  by  one  vassal  to 
another,  but  likewise  in  all  the  examples  given  of  Crown  char- 
ters of  lands  whether  original  or  by  progress.     In  Ross's  Lec- 
tures, where  the  history  of  our  deeds  is  traced  from  the  intro- 
duction of  the   feudal  system  downwards,   he  gives,   as   the 
dispositive  words  of  an  original  charter,  "  Dedisse  concessisse  et 
disposuisse  "  (vol.  ii.  p.  157),  and  as  the  dispositive  words  of  a 
conveyance  by  a  vassal  to  his  superior  or  other  purchaser,  "  have 
sold,  alienated,  and  disponed,  as  I  by  these  presents  sell,  alienate 
and  dispone "  (lb.  p.  230,  note) ;  and  he  says  (p.  233),  "  the 
proper  effective  words  in  all  cases  of  sale  are  sell,  alienate,  and 
dispone."     The  corresponding  words,  given  by  aUour  formulists 
for  gratuitous  conveyances,  are  "  give,  grant,  and  dispone ;"  and, 
although  all  this  does  not  prove  the  word  **  dispone  "  tobe  essential, 
it  goes  to  account  for  its  having  come  to  be  held  to  be  so  in  the 
ruling  clause  of  the  deed,  in  which  it  was  not  unnaturally 
thought  that  there  ought  to  be  some  fixed  term  required  as 
matter  of  solemnity,  alUiough,  in  modem  legislation,  a  different 
view  has  been  taken,  and,  by  express  Statute,  the  word  ''dispone" 
may  now  be  dispensed  with  in  aU  deeds  subsequent  to  the  Statute 
of  which  the  present  deed  is  not  one.     The  only  authority  cited 
for  the  non-essentiality  of  the  word,  previously  to  the  Statute, 
is  a  passage  in  Mr.  Erskine's  Institutes  (iii.  8.  20),  in  which  he 
says  that  a  man  may  effectually  settle  his  heritable  property  by 
a  testamentary — thftt  is  a  mortis  coimo— deed,  "  reserving  his 
liferent  and  a  power  of  revocation,  provided  he  makes  use,  in 
the  conveying  clause,  of  the  words  give,  grant,  or  dispone,  in 
place  of  legate  or  bequeath,*^  and  he  refers  to  the  case  of  MitcheU, 
2lst  November  1759,  F.  C,  and  M.  8082.    But  it  appears  tome 
that  Mr.  Erskine  was  not  here  giving  a  style  for  a  disposition, 
but  explaining  the  necessity  for  de  prcesenU  words  of  convejrance 
in  place  of  defyXuro  words,  which  would  not  do,  and  accordingly 
the  question  in  the  case  of  MitcheU,  which  he  refers  to,  was 
simply  a  question  whether  a  sum  of  money  exceeding  £100  Soots, 
handed  over,  on  deathbed,  for  a  particular  purpose,  was  a  dt 
prmsenti  gift,  or  a  verbal  legacy,  which  would  have  been  inept. 
Mr.  Erskine,  it  is  well  known,  never  himself  revised  his  great 
work  for  publication,  and  he  seems  just  to  have  tnnifemd  to 


360 


THE  SCOTllSH  JUllIST. 


Marcli  19 


it,  in  the  above  passage,  the  loose  language  of  the  report  in  the 
Faculty  CoUection.  Besides,  Mr.  firskine's  death  and  the 
publication  ol  the  Institutes  took  place  long  prior  to  the  case 
of  Galloway,  12th  January  1802,  F.  C,  in  which  the  passage  in 
question  was  quoted,  and  it  was  neverthless  decided  that  the 
words  **  I  hereby  assign,  transfer,  and  make  over,"  although,  un- 
doubtedly, de  proBsenti  words,  were  not  effectual  to  convey 
heritage.  The  Court  doubted  the  efficacy  of  the  conveyance  on 
some  additional  grounds,  but  the  report  bears  that  they  ''  were 
satisfied  that  the  proper  terms  of  conveyance  of  heritage  were 
not  used  ;"  and,  accoidingly,  three  successive  reclaiming  petitions 
against  the  interlocutor  of  the  Lord  Ordinary,  who  had  held  the 
deed  ineffectual,  were  refused.  That  judgment  was  pronounced 
upwards  of  seventy  years  ago,  and  since  then,  besides  various 
other  authorities  which  I  shall  not  stop  to  canvass,  we  have 
the  successive  opinions  of  Sir  Islay  Campbell,  the  first  Lord 
Meadowbank,  and  the  unanimous  opinion  of  the  consulted  Judges 
in  Ohissford's  Trustees  v.  Giassford,  7th  July  1864,  2  D.  1324. 
And  I  am  free  to  confess  that,  since  I  came  to  the  bar,  some 
forty -five  years  ago,  I  have  never  looked  upon  the  essentiality 
of  the  word  *' dispone,*'  in  a  conveyance  of  heritage,  as  being 
a  debateable  question,  and  I  have  no  doubt  at  all  that  its 
omission,  in  the  deed  now  in  dispute,  was  a  mere  clerical 
omission,  either  in  the  extended  deed  or  in  the  draft,  or  it  may 
be,  in  both,  for  I  do  not  suppose  that  any  conveyancer  in  Scot- 
land, and  far  less  the  experienced  conveyancers  who  prepared 
this  deed,  would  ever  have  knowinj^ly  left  it  out. 

But  however  accidental  the  omission  may  have  been,  we  can- 
not escape  from  giving  to  it  its  legitimate  effect ;  and  that  raises 
the  important  question,  in  this  case,  whether  the  deed  of  1867 
revokes  the  deed  of  1866,  and  so  lets  in  the  right  of  the  heir- 
at-law? 

By  the  deed  of  1866  Mrs.  Kirkpatrick  disponed  and  conveyed 
the  whole  heritable  and  j>ersonal  estate  then  belonging  or  which 
might  belong  to  her  at  her  death,  to  herself  and  her  husband, 
and  the  survivor  of  them,  whom  failing,  to  trustees,  for  the 
purpose  of  being  converted  into  money,  and  the  proceeds  divided 
among  her  eight  daughters  in  the  proportions  therein  mentioned. 

The  deed  of  1867  likewise  bears  to  convey  (but  without  the 
word  "  dispone  *')  the  whole  heritable  and  personal  estate  then 
belonging  or  which  might  belong  to  her  at  her  death,  to  trustees, 
for  payment  of  the  rents  and  interest  to  her  husband  during  his 
life,  and  for  distribution  in  equal  shares,  amongst  her  four  eldest 
daughters,  of  the  fee  of  the  personal  estate,  and  also  the  fee  of 
the  heritable  estate,  or  the  proceeds  thereof  if  sold,  subject  to 
certain  annuities  to  each  of  her  four  younger  daughters,  certain 
bequests  to  servants,  and  an  annuity  of  £100  to  her  only  son 
(the  pursuer),  in  the  event  (but  in  the  event  only)  of  his  sur- 
viving his  present  wife. 

I  shall  notice  the  terms  of  these  two  deeds  somewhat  in  de- 
tail hereafter.  In  the  meantime  I  mention  them,  thus  generally, 
for  the  purpose  of  explaining,  in  the  outset,  what  the  question 
between  the  parties  really  is,  and  upon  what  I  think  it  turns, 
which  may,  I  hope,  tend  to  make  my  more  detailed  remarks 
npon  the  deeds,  and  any  observations  I  HUty  make  upon  the 
authorities,  more  easily  followed. 

The  deed  of  1866  expressly  revoked  certain  previous  deeds 
and  codicils  which  had  been  executed  by  the  spouses.  But  the 
deed  of  1867  contains  no  express  clause  of  revocation  either 
of  the  deed  of  1866,  or  of  deeds  generally.  It  will  be  obvious, 
however,  even  from  what  I  have  already  said,  that  if  the  deed 
of  1867  were  to  take  effect,  it  would  supersede  the  deed  of  1866 
in  all  its  parts.  The  question  is,  whether  the  mere  fact  that 
the  one  deed  was  obviously  intended  to  supersede  the  other, 
operates  a  revocation  of  the  earlier  deed,  so  as  to  let  in  the  heir 
in  heritage,  although  the  later  deed  is  a  mere  nullity  as  to  the 
heritage,  and  fails,  indeed,  substantially,  in  its  purposes,  even  as 
to  the  personality,  as  I  shall  have  occasion  afterwards  to  ex- 
plain. 

Confessedly,  there  is  no  decision  to  that  effect,  and  none  of  our 
institutional  writers — or  any  of  our  commentators  upon  them— 
have  so  laid  it  down.  It  is  a  question  of  intention  undoubtedly. 
But,  even  apart  from  authority,  I  cannot  think  that,  when  a 
mother  destines  the  whole  means  and  estate,  which  shall  belong 
to  her  at  her  death,  for  the  benefit  of  her  husband  and  family, — 
In  this  case  with  the  exception  of  one  member, — and,  by  a  sub- 
sequent deed,  varies  the  distribution  among  them,  bringing  in, 


for  a  certain  limited  benefit,  the  only  child  who  had  been  left  oat, 
the  implication  that  her  intention  was  to  die  intestate,  if  by  any 
blunder  this  last  deed  should  prove  ineffectual,  so  clearly  recom- 
mends  itself  to  our  acce[)tance,  that  we  require  no  precedent  for 
adopting  that  construction,  and  are  even  to  refuse  to  applj 
precedents  which  by  analogy,  at  least,  seem  opposed  to  it. 

An  important  question,  however,  in  the  case  is,  whether  there 
are  not  really  direct  precedents  for  the  doctrine  that  where  there 
is  no  express  revocation,  the  implication  is  that  the  granterdofs 
not  mean  the  prior  deed  to  be  revoked  unless  the  purposes  of 
the  deed  intended  to  supersede  it  take  effect. 

That  this  is  settled  law  when  the  later  deed  is  set  aside  on  tlie 
head  of  deathbed,  is  dear  beyond  dispute.  Mr.  Erskine  ohsenrei 
(iil  8.  98)  that,  as  the  effect  of  a  revocable  deed  is  suspended 
till  the  grantor's  death,  "  therefore  where  it  is  actually  revoked, 
the  heir's  right  is  the  same  as  if  it  had  never  existed,  conie- 
quently  he  may  pursue  reduction  of  any  subsequent  deed  m 
lecto  to  his  prejudice."  Upon  which  Lord  Ivory  remarks  in  lui 
note,  "  This  is  true  where  there  is  an  express  revocation  ol  the 
liege  poustie  deed."  But  where  the  revocation  is  merely  condi- 
tional, **  or  where  there  is  no  express  revocation,  so  that  the 
prior  deed  would  subsist  but  for  the  contrary  provision  of  the 
deathbed  deed,  the  heir  suffers  no  prejudice  by  the  latter,  and 
his  right  of  challenge  is  consequently  barred."  Mr.  Bell,  in  hit 
Commentaries  (vol.  1,  edn.  p.  95),  says,  "  The  total  exclasumof 
the  heir's  right,  by  a  deed  in  liege  potutie,  gives  efficacy  to  t 
disposition  on  deathbed  altering  that  settlement :" — ^the  heir 
having  then  no  interest  to  reduce,  and  he  refers  (tii^  aSa\ 
to  the  case  of  the  Duke  of  Roxburgh,  which  I  shall  aftennids 
notice.  After  stating  the  law  applicable  to  express  revocatiaBi, 
in  different  circumstances,  he  says,  **  5.  Where  the  revocstjoo 
is  not  express,  but  implied  only  from  the  deathbed  deed,  it  fan 
been  held  that  the  testator  is  to  be  regarded  as  having  virtiuUjr 
declared  the  efficacy  of  the  new  deed  to  be  a  condition  of  the 
revocation  of  the  old.  This  has  been  greatly  doubted  in  pool 
of  principle.  But  it  is  held  as  a  decided  point  not  now  to  be 
shaken." 

We  know  that  in  the  same  high  tribimal  in  which  the  doabto 
referred  to  were  expressed,  it  has  been  most  strongly  laid  dowi 
that  the  doctrine  which  was  doubted  is  not  now  to  be  shakea 
I  refer  of  course  to  the  observations  made  in  the  House  of  Lodi 
in  the  case  of  Coutts  v,  Craufurd,  to  the  consideration  of  whiek 
I  shall  return  immediately. 

In  the  meantime  I  have  to  observe,  that  the  case  of  Bovu 
V,  Alexander,  12th  Nov.  1776  (F.  C,  and  M.  11371 ;  2  Haiki 
659 ;  and  Brown's  Sup.  423),  was  a  well  considered  case.  It  ii 
only  necessary  to  glance  at  the  account  given  of  it  in  Mr.  Boa'i 
Leading  Cases,  as  to  land  rights  (voL  L  p.  653),  to  see  that  the 
argument  on  both  sides  was  able  and  exhaustive.  The  jndgneil 
of  the  Court  was  adhered  to  on  a  reclaiming  petition,  fsD 
opinions  being  given  at  both  advisings.  We  can  desire  le 
more  reliable  account  of  the  decision  than  that  given  by  Hr. 
Tait,  which  is  quoted  by  Mr.  Ross  (p.  659),  and  is  in  tbeee 
terms  : — **  The  defence  chiefly  insisted  on  was,  that  the  tint 
deed  was  not  expressly  revoked  by  the  last;  and  therdon^ 
although  the  last  deed  should  be  taken  out  of  the  way,  the  M 
would  still  subsist ;  and  so  the  Lords  found.  They  held  a  Ti^ 
tual  revocation  of  the  first  not  sufficient,  and  assoiLned  the 
defender.  And  the  decision  was  well  founded  ;  for  if  a  death* 
bed  deed  contains  both  a  disposition  and  a  revocation,  there 
may  be  some  reason  for  maintaining,  that  though  the  dispositiaa 
be  set  aside,  the  revocation  may  subsist,  beceuise  they  are  die- 
tinct ;  et  utile  per  inutile  non  vUicUtar.  ^But  when  the  deatiibed 
deed  contains  no  revocation,  and  is  cut  down  on  the  head  d 
deathbed,  it  cannot  be  maintained,  with  plausibility,  thai  il 
ought  to  subsist  as  a  revocation." 

Taking  this  to  be  a  doctrine  which  is  not  now  to  be  shakes, 
I  pause  to  observe,  that  I  have  heard  no  ground  stated  in  aigs- 
ment  why  it  is  to  be  limited  to  deeds  r^uced  on  the  head  ct 
deathbed.  The  Solicitor>General  did  not  require  from  me  the 
encouragement  I  willingly  gave  him  to  develop  a  satisfietoiy 
ground  for  such  a  distinction  if  it  could  have  been  presented  te 
us.  The  cases  of  deathbed  deeds  would  rather  appear  to  me  to 
be  a/ortiori  authorities  in  a  case  like  the  present*  The  death- 
bed deed  is  good  against  all  the  world,  if  the  heir  does  not  ose 
his  personal  privUege  to  reduce  it*  It  might  Ihereffoffe  be 
plausibly  maintained  that  he  can  reduce  it  aolur  m  adveise  t» 
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Lim,  and  yet  leave  the  implied  revocation  untouched,  because 
he  has  no  interest  to  challenge  that  implication,  any  more  than 
Le  has  an  interest  to  challenge  an  express  revocation.  But  in 
the  present  case  the  deed,  which  the  heir  founds  upon  as  a  re- 
vocation, is  an  absolute  nullity,  so  far  as  the  heritage  is  con- 
cerned. It  requires  no  reduction,  and  accordingly  there  is  no 
conclusion  for  reduction  of  it.  What  the  pursuer  asks  is,  that 
it  should  be  found  and  declared  that  the  deed  of  1867  **doe8 
not  contain  any  valid  conveyance  to  the  trustees  therein  named 
of  the  heritable  property  then  belonging  to  the  said  Mrs.  Jean 
Glas  or  Elirkpatrick,  or  belonging  to  her  at  the  time  of  her 
death,  and  that  the  said  last-mentioned  deed  was  and  is  in- 
effectual to  convey  the  said  heritable  property,  and  does  not 
convey,  and  has  not  conveyed  the  same.*'  Even  a  declarator 
was  not  necessary  to  establish  the  nullity  in  this  case  ;  for  if  it 
had  not  been  for  the  deed  of  1866,  the  heir  might,  de  piano, 
have  made  up  titles  to  the  heritable  estate  and  pleaded  the 
nullity,  by  exception,  against  any  challenge  of  those  titles.  And 
yet  it  is  this  null  conveyance  which  the  heir  founds  upon  as  a 
▼alid  revocation  of  the  deed  of  1866.  And  the  summons  ac- 
cordingly, while  concluding  for  a  declarator  of  nullity,  incon- 
aistently,  as  I  think,  also  concludes  that  it  should  be  found  and 
declared  that  the  deed  of  1866  was  "  effectually  revoked  and 
recalled  in  tot^  by  the  said  trust-disposition  and  settlement, 
dated  4th  March  1867." 

If,  therefore,  the  want  of  an  express  clause  of  revocation  in 
the  deed  of  1867  would  have  been  fatal  to  the  heir*s  challenge 
on  the  head  of  deathbed,  I  confess  myself  unable  to  apprehend 
the  argument  by  which  it  is  supposed  that  the  deathbed  cases 
are  inapplicable  here. 

I  am  aware  that  it  is  said,  and  said  correctly,  that  some  of 
the  noble  Lords,  including  Lord  Eldon,  in  the  course  of  their 
observations  in  the  case  of  Coutts  v.  Craufurd,  expressed  a  diffi- 
culty in  distinguishing  between  a  case  of  imphed  and  a  case  of 
express  revocation,  and  that  Lord  Eldon  said  repeatedly,  that 
if  Rowan's  case  had  come  before  him  in  1775,  he  could  not  have 
affirmed  the  judgment ;  and,  from  these  observations,  the  infer- 
ence is  deduced  that  the  principle  established  by  the  case  of 
Bowan,  and  cases  which  have  followed  upon  it,  ought  not  to  be 
extended. 

Bat  it  appears  to  me  that,  to  apply  the  doctrine  of  Rowan's 
case  to  the  present  is  not  an  extension,  but  a  legitimate  appli- 
cation, of  the  principle  of  that  case  as  to  which  Lord  Eldon  said 
in  1806,  **  Whatever  I  might  have  been  disposed  to  decide  in 
■nch  a  case  as  that  of  Rowan  v,  Alexander  in  1775,  I  should  be 
one  of  the  last  men  in  the  world,  in  1806,  to  disturb  that  de- 
cided case,  in  so  far  as  it  appears  to  be  a  case  of  implied  revo- 
cation."— (2  Bligh  Ap.,  681.)  And  again  he  said,  **  That  case 
most  now  be  held  to  stand  upon  this  principle,  that  the  testator 
did  not  mean  the  former  deed  to  be  revoked  unless  the  second 
deed  was  found  to  be  good.  But  the  same  principle  will  not 
apply  to  a  case  of  express  revocation." — (/6.p.  687). 

The  principle  thus  emphatically  laid  down  by  Lord  Eldon, 
and  stated  by  Mr.  Bell  as  not  now  to  be  shaken,  applicable  to 
the  revocation  implied  in  a  reducible  deed,  appears  to  me  as  I 
have  already  indicated,  to  be  necessarily,  if  not  a  fortiori,  ap- 
plicable to  the  revocation  implied  in  a  null  deed ; — null  at  least 
as  r^;ards  the  heritage,  which  is  all  that  the  heir  does  or  can 
claim.  If  this  be  so,  it  is  unnecessary  to  consider  whether,  if 
the  principle  had  not  been  so  established,  it  would  have  recom- 
mended itself  to  one's  acceptance  or  not. 

But  it  is  right  to  bear  in  mind  that  the  question  decided  in 
Bowan's  case  was  only  referred  to  incidentally,  and  was  not  ar- 
gned  to  the  noble  Lords  in  Coutts's  case.  A  narrow  majority 
in  this  Court  had  decided,  in  Coutts's  case,  that,  even  where 
there  was  an  express  revocation,  it  could  not  be  held  to  have 
been  intended  that  this  revocation  should  operate,  if  the  deed 
in  which  it  occurred  was  reduced  by  the  heir.  And  that  this 
result  was  arrived  at  by  men  whose  opinions  were  and  are  en- 
titled to  respect,  was  attested  by  Lord  Eldon  himself,  who  said, 
"  I  ihiok  I  never  saw  a  more  honourable  specimen  of  judicial 
ability  than  occurred  in  the  discussion  of  this  case  when  they 
formed  the  opinion  on  which  this  second  appeal  arises.  They 
re-oonsidered  this  case  in  all  the  points  of  view  in  which  it  had 
been  taken  up,"  etc.— (2  Bligh  Ap,  p.  681).  It  took  the  House 
of  Lords  some  seven  years  and  upwards,  after  the  first  hearing, 
to  make  np  their  minds  to  reverse  that  judgment,  and  the  obser- 


vations made  by  them,  from  time  to  time,  during  that  long  period 
were  not  in  every  instance  so  obviously  well  founded  as  their 
ultimate  judgment  must  be  held  to  be,  by  which  the  distinction 
between  express  and  implied  revocations  was  solemnly  fixed. 

For  instance,  on  11th  July  1799,  the  Lord  Chancellor,  Rosslyn, 
after  expressing  his  high  admiration  of  our  Scottish  law  of  death- 
bed (since  abolished),  which  he  says  he  had  "  always  looked  up 
to  as  of  great  excellence  "  (2  Bligh  Ap.,  p.  660),  goes  on  to  say, 
•*  It  appears  that  the  judgment  of  the  Court  below  must  have 
proceeded  on  a  fallacy.  The  deed  in  favour  of  Mr.  Coutts,  being 
executed  on  deathbed,  was  a  nullity ;  the  deed  in  favour  of 
Sir  Hugh  was  also  a  nullity,  because  it  was  revoked  both  expressly 
and  by  implication.  But  the  Court,  in  some  singular  way,  by 
splicing  these  two  nullities  together,  which  taken  singly  were 
of  no  effect,  formed  a  deed  conveying  off  the  estate  from  the 
heir,  though  against  a  positive  law  "  (ibid.  p.  663.)  Now  I  need 
not  observe,  to  your  Lordships,  that  there  were  not  two  nullities 
to  splice ;  for  the  deathbed  deed  was  certainly  not  a  nullity, 
although  the  heir  had  the  privilege  of  challenging  it  if  he  chose. 

His  Lordship  then  observes  upon  the  doctrine  of  approbate 
and  reprobate  : — **  But  this  is  false  reasoning.  The  Court  can- 
not say  to  the  heir-at-law.  Under  what  deed  do  you  ckim?  It 
is  enough  for  her  to  say,  God  and  nature  have  made  me  heir-at- 
law  ;  shew  me  by  what  deed  my  right  is  cut  off  "  {ibid,  p.  664.) 
By  the  time  Lord  Eldon  came  to  observe  upon  the  case  in  August 
1803,  the  misapprehension  under  which  these  last  remarks  had 
been  made  had  been  corrected ;  and  his  Lordship  then  observed  : 
— "  It  has  been  correctly  explained  to  us,  that  the  word  heir  is 
understood  in  Scotland  in  a  different  sense  from  what  it  is  in 
this  country.  In  Scotland  an  heir  may  be  a  person  pointed 
out  by  the  destination  of  former  settlements  of  an  estate.  In 
this  country  the  heir  takes  purely  by  descent ;  and  the  person 
taking  by  a  destination  is  considered  as  a  purchaser — as  a  per- 
son not  taking  in  the  quality  of  heir.  Mrs.  Howieson  was 
the  i)erson  destined  to  the  succession  by  the  settlement  of  the 
estates  prior  to  1771 ;  she  contended  that  the  deed  of  1771  was 
made  a  nullity  by  the  deed  of  1793,  and  that  the  deed  of  1793 
also  was  a  nullity,  being  executed  upon  deathbed ;  and  that 
you  could  not  (in  the  phrase  of  the  noble  and  learned  Lord  who 
formerly  in  this  House  considered  this  case),  by  splicing  two 
nullities  together,  make  a  valid  conveyance  of  the  estate  to  Mr. 
Coutts  "  {lb.  p.  668,  top.) 

Here  Lord  Eldon,  while  it  had  been  pointed  out  to  him  that 
in  the  very  case  before  the  House  the  heir  suing  was  an  heir  not 
made  by  "God  and  nature,"  but  by  the  deed  under  which  she 
claimed,  still  remained  under  the  misapprehension  that  a  death- 
bed deed  was  a  nulhty  which  the  Court  below  had  spliced  with 
another  nullity. 

I  refer  to  these  instances  merely  as  indicating  that  while  I 
entertain  the  most  profound  respect  for  the  noble  Lords  who 
dealt  with  the  case  of  Coutts,  and  particularly  for  Lord  Eldon, 
whose  deliberate  judgment  I  should  deem  it  heresy  for  me  to 
impugn,  yet  I  do  not  feel  compelled  to  accept  their  or  his  in- 
cidental remarks  upon  Rowan's  case,  which  was  not  argued  to 
them,  as  equally  conclusive  with  a  judgment  on  the  case.  It 
humbly  appears  to  me  that,  in  speaking  of  implied  revocation, 
they,  at  no  time,  assigned  any  satisfactory  reason  why  this 
should  operate  equally  whether  the  new  deed  takes  effect  or 
not,  and,  indeed,  that  it  is  not  clear  that  they  are  uniformly 
referring  to  deeds  which  did  not  take  effect.  For  instance.  Lord 
Chancellor  Rosslyn,  speaking  of  Rowan's  case,  says,  "The Court 
of  Session  have  made  a  distinction  between  an  express  revoca- 
tion and  an  implied  one,  which  I  confess  I  do  not  feel.  If  a 
person  makes  a  disi>osition  of  his  estate,  and  locks  it  up  in  his 
repositories,  and  at  the  distance  of  ten  years  makes  another  dis- 
position of  the  same  estate,  I  should  be  of  opinion  that  the  for- 
mer deed  was  revoked,  and  that  the  posterior  one  must  take 
effect "  {lb.  p.  662.)  Now  I  do  not  think  the  Judges  in  Rowan's 
case  would  have  dissented  from  that  observation.  The  posterior 
deed  would  certainly,  in  the  case  supposed,  have  taken  eflfect, 
and  on  that  supposition,  of  course,  cadit  questio. 

The  principle  of  Rowan's  case  came  afterwards  to  be  recon- 
sidered,  both  in  this  Court  and  in  the  House  of  Lords,  in  the 
case  of  the  Duke  of  Roxburgh  v.  Wauchope,  13th  December  1816 
F.  C,  affirmed  on  appeal,  26th  May  1820  (2  Bligh's  Ap.  619,' 
and  1  Ross's  Leading  Cases,  p  659).  Id  that  case  the  Duke  had 
executed  a  settlement  of  his  estate  in  1790,  in  favour  of  his 
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sisters,  reserving  power  to  alter.  In  1 803  and  1 804  he  executed  a 
trust-deed,  and  deed  of  instructions,  settling  his  estates  in  a  man- 
ner inconsistent  with  the  deed  of  1790,  but  without  any  ex|)ress 
clause  of  revocation.  The  heir- male  of  the  previous  investiture 
brought  a  reduction  of  the  trust-deed  and  deed  of  instructions, 
as  executed  on  deathbed,  and  at  same  time  founded  on  these 
deeds  as  an  implied  revocation  of  the  deed  of  1 790.  Lord  Alio- 
way.  Ordinary,  found,  **  That  if  the  deathbed  deed  in  question 
were  set  aside,  the  deed  1790,  which  is  not  expressly  revoked 
by  the  deathbed  deed,  must  exclude  the  succession  of  the  heirs 
of  entail,"  and  therefore  that  the  pursuer,  the  heir  of  entail,  had 
no  interest  to  insist  in  that  reduction. 

Lord  Gillies,  in  giving  his  opinion  in  favour  of  the  interlocu- 
tor observed : — **  If  there  had  been  an  express  revocation,  the 
case  must  have  been  ruled  by  Coutts  v.  Craufurd,  but  being  an 
implied  revocation  it  is  ruled  by  Rowan  v.  Alexander.  That 
case  settled  that  species  of  question.  Stare  dfcisis  is  most 
material  in  matters  of  such  nicety.  In  that  light  Lord  Eldon 
viewed  that  decision  in  Coutts*s  case.  Are  we  now  to  go  back 
upon  it  ?  But  further,  if  Rowan^s  case  were  now  open  for  de- 
cision, I  should  be  for  deciding  it  in  the  same  way.  I  think  it 
a  sound  notion  that  the  implied  revocation  is  conditional — if  the 
new  settlement  take  effect,  and  otherwise  not ''  (I  Ross,  p.  665.) 
The  interlocutor  of  the  Lord  Ordinary  was  adhered  to  by  the 
Court,  and  a  reclaiming  petition  was  afterwards  refused.  Upon 
appeal  the  judgment  was  affirmed  (25th  May  1820) ;  Lord 
Eldon,  who  was  still  Chancellor,  observing,  "  As  to  the  question 
of  implied  revocation,  if  we  are  to  act  on  the  maxim  of  stare  de- 
cisis, the  judgment  cannot  be  disturbed.  The  deed  in  liegtpous- 
tie  reserves  a  power  of  revocation  ;  by  making  another  disposi- 
tion  under  the  authority  of  the  power,  it  must  be  supposed  that 
the  disponer  intended  to  do  something  effectual ;  and  it  cannot 
be  implied  that  by  the  exercise  of  the  power  he  meant  to  revoke 
it."— (2  BUgh  Ap.,  654,  and  1  Ross,  665.) 

Here  it  will  be  observed  that  while  iKjrd  Eldon  refers  to  the 
point  as  decided,  he  also  enunciates  the  principle  on  which 
Rowan^s  case  proceeded,  in  terms  which  carry  conviction  of  its 
soundness,  and  this  as  a  principle  not  confined  to  deathbed 
cases,  but  of  general  application  ;  which  emboldens  me  to  think 
it  not  improbable  that  if  he  had  had  to  hear  and  decide  Rowan's 
case,  as  deliberately  as  he  heard  and  decided  the  case  of  Coutts, 
the  result  might  have  been  an  affirmance.  He  hesitated  for 
years  before  deciding  that  even  an  express  revocation  would  do 
in  a  deed  which  failed  in  its  purpose,  and  it  would  have  been 
an  easy  and  natural  transition  from  that  state  of  mind  to  have 
come  to  the  conclusion  that  where  the  clauses  from  which  the 
revocation  is  implied  are  swept  away,  the  implication  from 
them  is  necessarily  swept  away  also. 

But  the  principle  of  Rowan's  case  is  not  only,  in  its  nature, 
applicable  to  other  cases  as  well  as  to  deathbed  cases,  but  it  has 
been  judicially  so  recognised  and  given  effect  to.  The  case  of 
Dundas  v.  Dundas,  decided  in  the  House  of  Lords  21st  May 
1783  (1  Ross,  667),  is  important  in  two  respects,  1st,  as  record- 
ing the  opinion  of  Judges  of  great  eminence,  who  were  no  parties 
to  the  decision  in  Rowan*s  case, — particularly  of  Lord  Braxfield 
— in  favour  of  the  principle  of  that  decision  ;  and  2d,  as  show- 
ing that,  neither  in  this  Court  nor  in  the  House  of  Lords,  has 
the  principle  been  confined  to  deathbed  cases. 

In  1768  Sir  Laurence  Dundas  had  executed  an  entail  of  his 
whole  Scotch  estates,  both  those  which  he  had,  in  his  son's 
marriage  articles,  destined  to  his  son  in  liferent  and  the  heirs- 
male  of  the  marriage  in  fee,  and  those  he  had  subsequently 
purchased,  reserving  power  to  revoke  or  alter.  In  1779  Sir 
I^urence  executed  an  English  will,  bearing,  **  I  do  give,  devise, 
and  bequeath  unto  my  dear  son,  Thomas  Dundas,  all  my  real 
estate  in  England,  Ireland,  and  Scotland,  as  also  in  the  island 
of  Dominica  in  the  West  Indies,  and  elsewhere,  not  included  in 
the  settlement  made  on  his  marriage,  and  all  my  personal  pro- 
perty, of  every  nature  and  kind  soever :  And  I  do  hereby  revoke 
all  former  and  other  wills  by  me  heretofore  made,  and  constitute 
my  dear  son  my  sole  executor."  On  the  death  of  Sir  Laurence 
his  son  claimed  the  fee  of  the  estates  (except  those  destined  by 
the  marriage  articles),  on  the  footing  that  the  will  revoked  the 
entail  of  1768,  both  expressly  and  by  implication.  There  were 
thus  two  questions — Ist,  whether  the  word  "wills"  compre- 
hended the  entail  ?  and  2d,  supposing  it  did  not,  whether  the 
will  of  1779  revoked  the  entail  of  1768  by  implication  ? 


At  the  advising  Lord  Braxfield  observed  as  to  this  last  point: 
'•Virtual  revocation  would  not  do,  because  that  depends  on  the 
validity  of  the  last  deed."  And  again,  **  li  it  stood  on  implied 
revocation  it  would  not  do.  Second  settlement  must  be  good 
in  order  to  extinguish  the  first"  On  the  same  point  Lord  Hen- 
derland  said:  ** Bequest  is  fee-simple.  This  not  good  bylaw 
of  Scotland,  and  not  an  implied  revocation  "~  (1  Boss,  672-3.) 

On  the  question  as  to  the  meaning  of  the  word  "wills,"  a 
majority  held  the  word  to  be  so  used  as  to  comprehend  the 
entail,  and  consequently  that  it  was  expressly  revoked.  The 
judgment  was  reversed  on  appeal.  Lord  Thnrlow  observing  :— 
*  *  A  testament  is  not  good  by  the  law  of  Scotland  to  convey  land ; 
but.  supposing  it  were,  the  will  here  in  question  would  not  be 
sufficient  even  in  England  to  revoke  the  deed  formerly  made. 
The  deed  of  entail,  although  expressly  revocable,  declares  tbat 
it  shall  stand  good,  unless  taken  away  by  a  deed  under  his 
hand.  The  natural  way  of  doing  this  was  by  recalling  the 
instrument,  and  saying  explicitly  "  I  revoke  the  deed."  We  can 
only  adopt  an  im])lied  revocation  ex  necessitate.  We  cannot 
raise  conjectui*es  out  of  the  deed  itself.  No  doubt  we  mmt 
take  his  own  meaning  of  the  words  ;  but  the  expression  "other 
wills  "  means  other  instruments  of  a  similar  nature — other  testa- 
mentary acts — ^not  special  settlements  of  a  particular  estate" 
(1  Ross,  674.) 

This  case,  it  will  be  observed,  had  nothing  to  do  with  the 
law  of  deathbed.  The  English  will  was  executed  according  to 
the  law  of  the  place  where  it  was  made.  It  was  good  to  con- 
vey personal  estate  wherever  situated,  and  validly  appointed  tt 
executor.  It  bore,  likewise,  expressly  to  give  to  the  son  all  the 
granter's  real  estate  in  Scotland,  so  far  as  not  included  in  the 
son's  marriage  settlement.  But  the  words  of  express  revocation 
being  inapplicable  to  the  entail,  and  the  attempt  to  convey  the 
heritable  estate  being  a  failure, — just  as  it  is  in  4he  present  caae^ 
— it  was  held  that  the  prior  deed  was  not  revoked  by  implica- 
tion, which  was  just,  in  other  words,  holding  that  the  implied 
revocation  (which  in  itself  was  clear  enough)  was  to  be  oons^ned 
as  conditional,— if  the  new  deed  should  take  effect. 

The  case  of  Henderson  v,  Wilson  and  Melvilles,  decided  ii 
the  House  of  Lords  in  March  1802  (1  Ross,  594),  is  also  impo^ 
taut  as  a  case  in  which  the  doctrine  of  implied  revocation  wai 
discussed  and  dealt  with  as  a  doctrine  not  confined  to  cases  of 
deathbed,  and  in  which  the  result  was,  as  in  Dnndas's  case,  thati 
although  the  terms  of  the  later  deed  were  quite  inoompatiUe 
with  the  terms  of  the  prior  deed,  there  was  held  to  be  no  implied 
revocation,  because  the  new  deed  was  inept  for  its  purpose. 
The  first  deed  in  that  case,  was  a  deed  of  entail,  dated  in  1757, 
in  the  form  of  a  procuratory  of  resignation,  duly  tested  accord- 
ing to  the  law  of  Scotland.  The  second  deed  was  a  deed  of 
entail  ii)  the  same  form,  of  the  same  lands,  dated  in  1763,  vary- 
ing the  destination,  but  authenticated  not  according  to  the  Scoli 
law  but  according  to  the  law  of  England,  where  it  was  sxecvted. 
The  second  deed,  although  inconsistent  with  the  first,  was  heU 
not  to  revoke  the  first  deed  by  implication.  No  doubt  then  ii 
this  difference  between  the  case  of  Henderson  and  the  case  of 
Dundas,  that  in  Dnndas's  case  the  English  will  was  a  good 
instrument  to  convey  the  personal  estate  included  in  it,  wheresi 
in  Henderson's  case,  ^  the  procuratory  of  resignation  rdated 
solely  to  the  heritable  estate,  it  was  not  good  for  any  purpose. 
The  second  procuratory  could  not,  however,  be  more  inept,  u 
to  the  heritable  estate,  than  the  second  deed  is  here — ^the  want 
of  a  dispositive  clause  being  as  clearly  a  nullity  as  a  defect  in 
the  testing-clause.  The  Court,  on  25th  June  1795,  foond 
that  the  destination  of  the  estate  fell  to  be  governed  by  the 
deed  of  1757.  Afterwards,  in  January,  and  again  in  Febrnaiy 
1797,  they  found  that  the  deed  of  1763,  being  executed  aooord- 
ing  to  the  Ux  locit  contained  a  sufficient  declaration  of  the 
granter's  will  to  vary  the  destination  in  the  deed  of  1757.  The 
effect  of  the  judgment  of  the  House  of  Lords  upon  appeal  was 
virtually  to  return  to  the  judgment  of  the  Ck>urt  below  of  25di 
June  1795,  Lord  Chancellor  Thurlow  observing  as  to  the  deed 
of  1763  : — **  Then  it  is  said  to  be  a  revocation.  But  how  can 
a  void  deed  be  a  revocation  ?  The  operation  of  a  void  settle- 
ment can  be  no  more  to  revoke  than  to  convey." 

In  the  case  of  Leith  v.  Leith's  Trustees,  6th  June  1848  (10  D. 
1137,  and  1  Ross  691),  Sir  George  Leith  had,  in  1835,  ezecoted 
a  mortis  causa  trust-deed  and  settlement  of  bis  whole  property, 
heritable  and  moveable,  for  payment  of  an  anniiity  to  liis  widuv. 


1873. 


THE  SCOTTISH  JURIST. 


3G3 


and  division  of  the  free  residue  among  his  sons  in  certain  pro- 
portions. In  July  1841,  Sir  George  executed,  in  Scotland,  a 
holograph  will,  altering  the  proportions  in  which  his  heritable 
and  personal  estates  were  to  be  divided  among  his  family.  In 
December  of  the  same  year,  being  then  in  England,  he  executed 
a  second  will  in  the  English  form,  which,  after  revoking  "all 
former  and  other  wills,  codicils,  and  testamentary  dispositions," 
bore  to  be  a  settlement  of  his  whole  estate  real  and  personal, 
wherever  situated — expressed  a  special  desire  that  his  houses 
in  Melville  Street,  Edinburgh,  and  in  Helensburgh,  should  be 
held  for  behoof  of  his  wife  in  liferent,  and  his  son  Alexander  in 
fee — bequeathed  certain  legacies  to  his  wife,  besides  an  annuity 
of  the  same  amount  as  formerly,  and  directed  that  the  residue, 
whether  real  or  personal,  including  certain  Scotch  heritable 
securities  of  large  amount,  should  go  to  his  sons  Alexander  and 
George,  in  the  proportion  of  two-thirds  to  the  former,  and  one- 
third  to  the  latter. 

The  question  at  issue  was,  whether  the  English  will  revoked 
the  Scotch  trust-deed  ?  The  effect  of  that  revocation  would  have 
been  that  all  the  Scotch  heritage,  including  the  heritable  securities, 
would  have  gone  to  the  heir-at-law,  as  the  English  will  was 
clearly  in  habile  as  a  conveyance  of  the  Scotch  heritage.  The 
heir-at-law  pleaded,  1st,  That  the  will  contained  an  express  and 
efifectual  clause  of  revocation  ;  2d,  That  the  contents  of  the  will 
necessarily  implied  revocation,  as  "by  that  deed  the  testator 
disposes  of  his  whole  property,  heritable  and  moveable,  exactly 
as  if  his  former  settlements  had  been  cancelled  or  thrown  into 
the  fire."— (1  Ross,  695). 

On  the  other  hand,  it  was  maintained  that  there  was  no  effec- 
tual revocation,  and  it  was  specially  pleaded,  1st,  That  a  Scotch 
conveyance  of  heritage  could  not  be  revoked  by  a  foreign  instru- 
ment, which  although  authenticated  according  to  the  law  of  the 
place  where  it  was  made,  was  not  authenticated  according  to 
the  law  of  Scotland.  2d,  That  the  words  of  the  revoking  clause 
did  not  fairly  apply  to  and  comprehend  the  trust-disposition. 

By  a  majority  of  the  whole  Judges  it  was  held  that  the  instru- 
ment was  habile  to  have  revoked  the  trust-disposition  had  its 
terms  been  explicit,  but  that  the  words  of  the  revoking  clause 
did  not  apply  to  it,  and  that  the  one  deed  did  not  effectually 
revoke  the  other. 

It  is  obvious  to  remark  upon  this  case  of  Leith,  1st,  That  the 
terms  of  what  may  be  called  the  dispositive  clause  of  the  Eng- 
lish will  were  broad  enough  to  comprehend  the  whole  Scotch 
heritage,  and  that  the  reason  why  it  was  not  carried  by  the  will 
was  simply  that  the  deed  was  not  in  the  form  required  by  the 
Scotch  law  for  that  purpose ;  and  2d,  That  if  an  inept  conveyance, 
in  the  later  deed,  of  the  heritage  conveyed  by  the  prior  deed, 
operates  a?  an  implied  revocation  of  the  prior  deed,  the 
majority  who  held  the  foreign  instrument  habile  to  revoke 
most  also  have  held  that  there  was  in  that  case  revocation ;  and 
yet  this  view,  although  stated  for  the  heir,  was  not  entertained 
or  given  effect  to  by  the  Judges. 

These  three  last  cases  had  no  relation  to  the  law  of  deathbed; 
and  from  this  review  of  the  authorities,  I  arrive  at  the  conclu- 
Bum  that  the  principle  of  Rowan's  case  was  neither,  in  its  own 
nature,  peculiar  to  deathbed  deeds,  nor  has  it  ever  been  under- 
Btood  or  dealt  with  as  being  so.  Lord  FuUerton  (than  whom  we 
have  had  no  abler  Judge)  expounded  the  principle  in  Leith's 
case  as  one  of  general  application  to  testamentary  deeds,  and 
none  of  his  brethren  controverted  what  he  said  upon  that  point, 
although  an  opposite  view  might  have  been  sufficient  to  warrant 
an  opposite  result  to  that  which  was  arrived  at.  His  Lordship 
■aid  **Bevocation  may  be  of  two  kinds.  One  when,  without  any 
express  recall  of  the  former  deed,  the  granter  executes  another 
essentially  inconsistent  with  it;  for  instance,  conveying  to  a 
particular  disponee  heritage  which  he  had  by  a  prior  de^  con- 
veyed to  a  different  party.  The  effect  of  this,  which  is  some- 
times termed  an  implied  revocation,  will,  of  course,  depend  on 
the  efficiency  of  the  second  conveyance ;  and  in  the  case  of 
Scottish  heritage,  if  this  second  deed  is  defective  in  any  of  the 
forms  reqmsite  to  support  a  disposition  of  heritage  by  the  law  of 
Scotland,  the  first  deed  will  remain  effeetnaL  Without  embar- 
rassing ourselves  with  the  authorities  of  the  civil  law  on  this 
point,  I  think  we  may  safely  hold  that,  by  the  law  of  Scotland, 
a  rerocation  of  this  kind  is  not  effectual  unless  the  deed  from 
which  it  is  implied  be  effectual  to  convey  the  subjeot  of  convey- 
ance to  the  new  disponee.    The  disponer,  thongh  intending  to 


prefer  the  second  disponee  to  the  first,  is  not  held  absolutely  to 
extinguish  the  right  of  the  first  disponee,  and  so  to  let  in  the 
heir-at-law  in  the  event  of  the  second  deed  failing  of  effect.  In 
cases  of  this  kind,  then,  the  efficacy  of  the  second  deed  as  a 
revocation  must  depend  on  its  efficacy  as  a  conveyance,  and  in 
this  sense  it  may  be  said  that  a  revocation,  in  order  to  be  effec- 
tual, requires  to  be  executed  in  such  a  way  as  to  be  capable  of 
affecting  Scots  heritage." 

This  opinion  was  delivered  in  a  case  which  was  not  the  case 
of  a  deathbed  deed.  Every  word  of  it  is  literally  applicable  to 
the  case  now  before  us.  If  it  had  not  been  regarded  as  a  sound 
opinion,  the  decision  in  Leith*s  case  ought  to  have  been  the 
reverse  of  what  it  was. 

Let  us  now  look  back  for  a  little  to  the  two  deeds  of  1866 
and  1867,  and  see  whether  there  is  anything  in  the  nature  or 
terms  of  these  deeds  to  exclude  the  applicability  of  the  principle 
which,  I  think,  I  have  shown  to  be  firmly  established  in  our  law 
and  practice. 

Although  the  deed  of  1866  were  to  be  regarded  as  an  inter 
vivos  deed  which  took  immediate  effect,  I  do  not  think  that  that 
would  affect  the  result  although  it  might  affect  the  mode  of 
stating  and  considering  the  question.  The  only  property  con- 
veyed or  attempted  to  be  conveyed  by  both  deeds  was  the 
property  of  the  wife.  The  only  party  who  could  have  pretended 
to  found  upon  it  as  an  inter  vivas  deed  was  the  husband,  and  as 
to  him  it  was  a  donatio  inter  virum  et  uxorem^  revocable  by  the 
wife  at  her  pleasure.  Let  the  nature  of  the  deed  of  1866  be 
what  it  may,  she  had  full  power,  without  the  aid  of  any  conven- 
tional reservation,  and  without  the  consent  of  her  husband,  to 
execute  the  deed  of  1867.  This  would  have  been  the  case 
although  that  deed  had  been  a  delivered  deed.  But  there  was 
no  delivery.  As  an  inter  vivos  deed  delivery  was  essential  to  its 
coming  into  operation.  The  deed  was  not  a  mutual  deed  in  any 
legal  or  even  equitable  sense  of  the  term.  It  bears  indeed  to 
have  been  granted  *'  with  joint  consent  and  assent,  for  certain 
good  and  onerous  caiuses  aud  considerations.''  But  the  law 
cannot  infer  from  these  vague  and  general  words  any  onerous 
consideration  to  have  been  given  by  the  husband  to  the  wife, 
where  none  is  specified.  The  husband  was  a  mere  consenter  to 
the  deed.  He  conveyed  nothing  to  his  wife,  and  it  is  out  of  the 
question  to  hold  the  deed  either  to  have  been  onerous  or  to  be 
a  mutual  deed  which  required  no  delivery. 

It  is,  as  I  understand,  the  foundation  of  the  opinion  just  de- 
livered by  the  Lord  Justice-Clerk  that  the  effect  of  this  deed 
of  1866  was  at  once  to  divest  the  wife  of  one-half  of  her  herit- 
able estate,  and  to  invest  the  husband  in  the  fee  of  that  half, 
with  an  irrevocable  right,  in  the  event  of  his  survivorship,  to 
the  fee  of  the  other  half.  Surely,  if  that  was  so,  it  was  a  deed 
which  required  delivery.  The  case  of  a  wife  stripping  herself 
of  her  heritable  estate  to  the  value  of  some  £25,000,  or,  as  the 
case  might  be,  to  double  that  value,  in  favour  of  the  husband, 
is  not  the  easiest  conceivable  case  for  establishing  delivery. 
Even  judicial  ratification  on  oath  of  such  a  deed  for  which  no 
consideration  had  been  given  would  not  presume  delivery  to  the 
husband — Lady  Bathgate  v,  Cochrane,  January  1685,  M.  17004 
and  6077.  A  husband  may  be  presumed  custodier  for  his  wife, 
but  the  wife  cannot  be  presumed  custodier  for  the  husband  of  a 
gratuitous  inter  vivos  deed,  in  the  husband's  favour,  flowing 
from  herself.  Here  there  is  no  averment  whatever  of  delivery. 
It  is  not  even  said  that  the  deed  passed  from  her  hand  to  his, 
or  that  it  was  not  found  in  her  own  repositories  at  her  death. 
As  Lord  FuUerton  said  in  Leith's  case,  "While  the  deed  is 
retained  by  the  party  himself,  it  confers  no  right  of  any  kind, 
— it  is  the  evidence  of  no  right  of  any  kind.  It  has  no  exist- 
ence of  any  kind  except  in  relation  to  the  party  himself  ;  and 
in  regard  to  him  it  is  just  as  much  part  of  his  moveable  pro- 
perty as  if  the  paper  or  parchment  had  never  been  written  upon." 
(1  Ross,  p.  714-15). 

I  think  we  may  dismiss  this  view,  therefore,  of  an  immediate 
divestiture  of  the  wife  to  the  extent  of  creating  a  pro  indiviso 
fee,  and  a  right  of  survivorship  with  all  that  is  founded  on  it, 
as  wanting  its  very  foundation,  even  if  it  would  otherwise 
have  aided  the  heir's  plea  of  revocation,  which  I  think  it  would 
not. 

However  it  may  affect  the  argument,  I  cannot  doubt  that 
the  deed  of  1866  was,  in  its  terms,  a  mar^  causa  deed,  and 
revocable  by  Mrs.  Kirkpatrick,  in  its  nature,  as  well  as  upon 
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the  ground  of  donation.  The  dispositive  clause  is  necessarily 
in  the  present  tense,  as  by  our  law  and  practice  every  such 
clause,  whether  in  mortis  causa  or  inter  vivos  deeds,  must  be. 
But  what  it  conveys  is  "  All  and  sundry  the  property,  means, 
debts,  and  estates,  heritable  and  moveable,  real  and  personal, 
presently  belonging  to  me,  or  which  may  belong  to  me,  the  said 
Mrs.  Jean  Glas,  otherwise  Kirkpatrick,  at  the  time  of  my  death.'' 
The  conveyance  is  "  to  and  in  favour  of  us,  the  said  John  Kirk- 
patrick and  Mrs.  Jean  Glas  or  Kirkpatrick  and  the  survivor  of 
us,  whom  failing,"  the  trustees  therein  named,  and  the  survivors 
or  survivor,  <*and  the  heir  of  such  survivor,  in  trust  for  the 
uses,  ends,  and  purposes  after  mentioned,  viz.,  in  the  first  place, 
that  the  said  trustees  shall  pay  and  make  over  to  our  eight 
daughters,"  who  ai'e  then  named,  in  certain  specified  proportions, 
the  proceeds  of  the  property,  means,  and  estate,  thereby  dis- 
poned and  assigned,  and  the  whole  rents  and  interest  thereof, 
under  deduction  of  the  expenses  of  management:  "And  (second), 
that  the  said  trustees,  so  soon  as  they  can  do  so  advantageously, 
of  which  they  shall  be  the  sole  judges,  shall  sell  and  dispose  of 
the  whole  estate,  property,  and  effects,  heritable  and  moveable, 
hereby  conveyed,"  and  pay  over  the  proceeds  to  the  daughters 
in  the  specified  proportions. 

Then  there  comes  an  express  clause  of  revocation  of  previous 
deeds,  which  the  experienced  conveyancers,  who  prepared  all 
the  deeds,  knew  quite  well  how  to  express  when  the  jiarties 
wished  it.  "And  I  hereby,  with  consent  foresaid,  revoke  the 
disposition'executed  by  me  and  the  said  John  Kirkpatrick,  my 
husband,  on  the  18th  October  1830,  and  two  additions  or 
codicils  thereto,  dated  respectively  the  7th  January  185C  and 
2d  April  1863;  and  I  also,  with  consent  foresaid,  revoke  the 
disposition  executed  by  me  and  my  said  husband  on  the  1st  day 
of  May  1863."  This  is  followed  by  a  reservation  of  power  to 
the  spouses  jointly,  or  to  the  survivor  of  them,  to  alter  or  re- 
voke, and  to  sell  and  dispose  of  the  whole  subjects,  heritable 
and  moveable,  at  pleasure.  There  is  no  clause  dispensing  with 
delivery,  but  that,  although  a  usual  clause  of  style,  is  not  es- 
sential to  the  effect  of  a  mortis  causa  deed  found  in  the  granter's 
repositories  at  death,  as  has  long  been  decided — Stark  v.  Kincaid, 
11th  Dec.  1679,  M.  17002;  Cannon  v,  Gordon,  July  1687, 
2  Brown's  Sup.,  108 ;  Young  v.  Wauchope's  next  of  kin,  6tii 
February  1695  (4  Brown's  Sup.,  259) ;  Porterfield  v,  Stewart, 
15th  May  1821,  1  S.  and  D.  9,  N.  E.,  6.  The  clause  may  pos- 
sibly have  been  omitted  in  the  present  instance  just  to  avoid 
even  the  semblance  of  an  immediate  divestiture  in  favour  of  the 
husband,  either  of  one-half  or  the  whole  of  the  property  which 
then  belonged  or  might  belong  to  his  wife  at  her  death.  The 
scheme  of  the  deed  was  to  give  the  husband  the  power  of  alter- 
ing if  he  was  the  survivor,  but  to  settle  the  distribution  among 
the  family  if  he  either  did  not  survive,  or  surviving  did  not  alter. 
The  eventual  rights  thus  conferred  on  the  husband  did  not  make 
the  deed  the  less  a  m/>rlis  causa  settlement  of  Mrs.  Kirkpatrick's 
whole  heritable  and  moveable  estate,  then  belonging  or  which 
might  belong  to  her  at  her  death,  which  are  the  ordinary  words 
of  style  of  idl  such  settlements. 

Accordingly,  when  we  come  to  the  deed  of  1867,  we  find  that 
it  commences  in  the  very  terms  of  a  deed  which  had  not  been  pre- 
ceded by  any  inter  vivos  deed  by  the  wife  which  had  already 
taken  effect.  It  does  not  bear  to  convey  or  distribute  any 
property  or  estate  belonging  to  the  spouses  jointly.  It  bears 
to  be  granted  by  the  wife  with  the  consent  of  her  husband, 
in  order  to  regulate  the  **  management  and  distribution  of  the 
means  and  estate  of  me,  the  said  Mrs.  Jean  Kirkpatrick,  after 
my  death."  It  then  bears  to  give,  grant,  assign,  convey,  and 
make  over  to  the  trustees  therein  named, — who  are  not  alto- 
gether the  same  with  the  trustees  in  the  first  deed, — "  All  and 
Sundry  the  property,  meann,  debts,  and  estates,  heritable  and 
moveable,  real  and  personal,  presently  belonging  or  which  shall 
belong  to  me,  the  said  Mrs.  Jean  Glas  or  Kirkpatrick,  at 
the  time  of  my  death,"  in  trust,  1st  and  2d,  for  payment  of 
debts,  ex).ien8es,  and  burdens  ;  3d,  *'  that  the  said  trustees  shall 
make  payment  to  the  said  John  Kirkpatrick,  my  husband, 
during  all  the  days  of  his  life  after  my  decease,  in  case  he  shall 
survive  me,  of  the  whole  rents  and  income  of  the  heritable 
estate,  and  of  the  interest  or  annual  proceeds  of  the  moveable 
means  and  estate  hereby  conveyed."  4th,  Of  an  annuity  of 
£15  a  year  to  a  servant  (Alison  Sheriff),  if  in  the  service  at  the 
death  of  the  survivor  of  the  spouses.    5th,  Of  a  legacy  of  £200 


to  another  servant  (Margaret  Galloway),  on  the  aame  condition ; 
and  of  such  other  legacies  as  Mrs.  Kirkpatrick  might  leave  by 
writing  under  her  hand,  formal  or  informaL     6th,  On  the  death 
of  the  survivor  of  the  spouses,  to  dispone  to  the  four  eldest 
daughters  therein  named,  equally,  share  and  share  alike,  or  the 
survivors  or  survivor  of  them,  the  whole  lands  and  heritages 
thereby  conveyed,  under  burden  of  an  annoity  of  £100  yearly 
to  each   of  the  four  younger  daughters,  also  therein  named, 
'*and  which  annuity  shall  be  made  a  real  burden  upon  tiie 
lands  so  disponed  ;"  and  also  under  burden  of  payment  to  the 
pursuer,  John  Kirkpatrick,  if  he  should  survive  hu  wife^  of  la 
annuity  of    £100 ;    declaring  that  if  the  lands  and  heritages 
were  sold  during  the  lifetime  of  the  spouses  or  survivor  of  them, 
or  if  so  much  should  be  sold  by  the  trustees  as  not  to  leare 
sufficient  security  for  the  annuities,  then  corresponding  anoiii- 
ties    should  be  purchased,   and    which    annuities   should  be 
accepted  in  full  of  all  claims,  and  if  any  of  these  annuitanti 
claimed  their  legal  rights,  then  their  annuities  should  behekias 
revoked.      This  deed  further    bore, — "  reserving   always  fbll 
power  to  me  at  any  time  of  my  life,  and  even  on  deathbed, 
by  myself  alone,  to  add  to,  alter,  to  revoke,  these  present^ 
either  in  whole   or  in  part,  and  to  sell,  burden    or  disptm 
of    the    whole    subjects,    heritable    and    moveable,    herebj 
conveyed,  or  any  pEU^  thereof,    at    pleasure  :     And    I  dis- 
pense with  the  delivery  hereof  :  And  I  consent  to  registrmtioo,'' 
etc. 

Now  here  we  have  as  distinct  a  case  as  could  well  occur  of  a 
mother  conveying,  by  mortis  causa  deed,  in  1866,  the  whole 
means  and  estate  which  should  belong  to  her  at  her  death,  for 
the  benefit  of  her  husband  and  family,  and,  within  sevea  or 
eight  months  thereafter  while  the  state  of  the  family  im 
precisely  the  same  as  formerly,  varying  the  distribution  among 
the  beneficiaries  by  the  mortis  causa  de6d  of  1867,  which,  hj 
an  unexpected  and  unintentional  blunder,  or  clerical  omisnos, 
of  the  writer  of  the  deed,  has  totally  failed  in  its  purpose  ai 
regards  the  heritable  estate,  worth  £50,000,  and  snbstanlaally 
failed  in  its  purposes  altogether.  All  the  nine  children  vhe 
were  alive  at  the  date  of  the  first  deed  were  alive  at  the  dati 
of  the  second  deed.  Neither  death  nor  marriage  had  intervened 
in  the  family.  The  wife  must  have  known  that  although 
everything  was  put  in  the  husband's  power  by  the  first  deed,  if 
he  happened  to  be  the  survivor,  his  great  age,  which,  althou^sot 
stated  in  the  record,  we  cannot  help  being  personally  awan  di 
made  his  survivance  very  problematical,  and  excluded,  at  aB 
events,  any  probability  of  a  second  family,  or  of  his  desiring  to 
do  otherwise  than  to  acquiesce  in  or  vary  the  distributioa 
among  the  existing  family  who  were  his  own  chfldren.  The 
question  is,  whether  this  is  a  case  in  which  the  granter  of  tiie 
second  deed,  notwithstanding  that  she  has  purposely  left  oat 
the  revoking  clause  she  had  inserted  in  her  former  deed,  malt 
be  held  to  have  exercised  two  separate  and  distinct  acts  of  tki 
mind, — first  to  revoke  absolutely  and  in  all  events  the  pith 
visions  she  had  previously  made  for  her  husband  and  familj; 
and  second,  to  prefer  the  heir-at-law,  whom  she  was  cal- 
ting  off  with  a  small  and  contingent  annuity,  to  her  ei^t  other 
children,  among  whom,  although  unequally,  she  was  still  ^ 
posing  to  distribute  her  estate.  It  might  have  turned  oat 
that  the  second  deed  had  been  executed  on  deathbed  ;  and  if 
that  contingency  had  occurred,  it  is  undoubted  that  BowaB*! 
case  would  have  been  directly  applicable.  It  would  be  Toy 
anomalous  if  a  different  principle  were  applicable  in  the  cir- 
cumstances which  have  actually  occurred,  and  I  have  heaid  no  ia- 
telligible  reason  stated  why  this  should  be  so.  The  result  would 
not  only  be  to  bring  in  the  heir,  but  to  produce  substantial  in- 
testacy. It  is  not  stated  in  the  record  that  Mrs.  Kiikpatriek 
had  any  personal  estate  exclusive  of  the  jus  mariti  of  ha 
husband ;  but  in  answer  to  my  question,  it  was  said,  at  the 
bar,  that  there  might  be  about  £1000  in  that  position.  Sab- 
posing  this  to  be  so,  it  is  obvious  that,  after  providing  for  tiM 
annuity  of  £15  a-year  to  one  servant,  the  legacy  of  £200  te 
another,  and  expenses,  there  can  be  little  or  nothing  left 
£xcept  upon  the  footing  that  her  heritable  estate  was  cfiec- 
tually  conveyed  by  her  deed  of  1867,  Mrs.  Kirkpatrick  woaU 
never  have  divideil  and  distributed  her  means  and  estate  as  she 
did  by  that  deed  at  all.  We  have  no  means  of  knowiqg  what 
would  have  been  her  will  as  to  the  porrffnal  estate  if  ^ 
heritable  estate  had  not  been  included.      Witfaont  that  srtati^ 
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or  its  value,  the  deed  is  not  her  will  to  any  effect  whatever. 
The  whole  distribution  is  necessarily  a  failure  and  the  revoca- 
tion of  the  former  deed  is  therefore  proposed  to  be  im- 
plied from  a  new  deed,  which  substantially  has  no  efifect 
at  all. 

It  must  not  be  lost  sight  of,  throughout,  that  the  question 
relates  to  the  intention  of  Mrs.  Kirkpatrick,  the  granter  of  the 
deed,  who  had  everything  in  her  power.  Did  she  mean  that  if 
the  deed  of  1867  proved  a  failure,  there  was  to  be  no  distribu- 
tion of  her  estate  among  her  family  at  all  ?  The  intention  of  the 
husband  has  very  little  to  do  with  the  matter,  except  upon  the 
untenable  footing  that  he  had  become  by  the  former  deed 
irrevocably'^vested  with  the  fee  of  one-half  of  his  wife's  means  and 
estate  in  her  lifetime,  and  right  to  the  fee  of  the  whole  if  he 
happened  to  be  the  survivor. 

Even  in  that  view,  no  plea  of  personal  bar,  founded  on  the 
husband's  consent  to  the  new  deed,  can  affect  the  question 
whether  the  wife's  implied  revocation  is  to  be  construed  as  con- 
ditional on  the  new  deed  taking  effect.  And  this  leads  me  to 
repeat,  what  I  suggested  in  the  course  of  the  discussion,  that  I 
do  not  think  we  have  before  us  all  the  parties  interested  even 
in  the  general  discussion, — and  still  less  in  a  question  with  the 
husband's  disponees, — if  anything  is  to  be  held  io  turn  either 
upon  personal  bar,  or  upon  mutual  agreement  between  the 
spouses  under  the  deed  of  1867.  The  trustees  under  both  deeds 
are  called  as  defenders,  but  no  appearance  has  been  made  for  the 
trustees  under  the  deed  of  1866,  and  it  does  not  appear  that  any 
of  them  have  accepted.  The  only  parties  judicially  defending 
the  action  are  the  two  accepting  trustees  under  the  deed  of 
1867,  viz.,  Miss  Annabella  Kirkpatrick,  the  eldest  daughter, 
and  Sir  James  Alexander,  who  can  neither  act  nor  plead  with- 
out her  concurrence,  although  he  might  no  doubt  bring  the 
trust  to  a  dead  lock  by  dissenting  from  her  views.  Now  the 
four  eldest  daughters  have  an  interest  in  maintaining  their 
father's  deed  of  1868,  adversely  to  the  interests  of  the  four 
younger  daughters,  as  beneficiaries  under  the  deed  of  1866. 
Tf  then  their  father  were  to  be  held  excluded, — as  I  under- 
stand some  of  your  Lordships  think  he  was, — from  claiming 
nnder  the  deed  of  1866,  in  respect  of  his  consent  to  the  deed 
of  1867,  an  important  question  would  arise  between  him  and 
the  four  younger  daughters,  as  beneficiaries  under  the  deed  of 
1866,  whether  any  plea  of  that  kind  could  go  beyond  discharging 
his  own  interest  under  the  primary  destination,  to  himself,  in 
that  deed,  leaving  the  trust  and  trust  purposes,  to  which  that 
destination  was  introductory,  in  full  force.  The  father  may, 
possibly,  have  agreed  to  give  up  his  own  place  in  that  destina- 
tion, or  barred  himself  from  taking  advantage  of  it  by  be- 
comiog  a  party  to  the  deed  of  1867.  But  I  cannot  at  present 
see  how  this  could  evacuate  the  substitution,  or  conditional  in- 
stitution, in  favour  of  the  trustees,  of  whom  he  was  not  even 
(me,  or  defeat  any  other  rights  under  the  deed  of  1866  than 
his  own. 

Apart  from  that,  however,  which  cannot  be  decided,  except 
in  an  action  in  which  the  four  younger  daughters  shall  be  duly 
represented,  I  am  of  opinion  that,  idthough  the  powers  of  the 
deied  of  1867,  if  they  had  taken  effect,  would  no  doubt  have 
superseded  the  provisions  of  the  deed  of  1866,  with  which  they 
are  throughout  incompatible,  the  legal  and  true  construction  of 
the  deed  of  1867  is,  that  this  was  only  to  be  the  result  if  this 
latter  deed  took  effect  I  should  have  thought  this  the  sound 
oonstruction  if  the  question  had  been  open  ;  but  I  think  it  has 
not  been  oi)en  for  nearly  a  century,  and  that  the  whole  cases  on 
the  subject,  during  that  period,  go  to  fix  a  principle  peculiarly 
applicable  to  this  case,  reasonable  in  itself,  and  which  it  would 
be  perilous  to  depart  from. 

Lord  Benholme. — If  there  be  anything  certain  at  all  in  this 
ease,  it  is  that  during  the  later  years  of  the  lives  of  Mr.  and 
Mrs.  Kirkpatrick,  their  enixa  voluntcu  was  to  disinherit  their 
son,  and  to  give  her  heritable  property  to  their  daughters.  I  do 
not  mean  to  say  that  intention  is  the  only  matter  to  be  con- 
sidered here,  or  indeed  the  chief  matter.  What  has  been 
eflfectually  done,  if  anything  has  been  done,  ought  to  rule  our 
decision.  But  if  we  come  to  consider  the  question  of  revocation, 
sspeoially  of  implied  revocation,  I  cannot  throw  out  of  view  so 
oiear,  so  consistent,  so  determined  an  intention  as  that  of  this 
hnshand  and  wife.     I  do  not  mean  to  inquire  into  the  motives, 


or  rather  the  justice  of  that  determination.  I  don't  think  we 
have  anything  to  do  with  that.  But  I  am  dear  as  to  the  fact, 
that  it  was  their  main  intention, — 1  would  almost  say  their  only 
object, — in  the  deeds  which  they  executed  towards  the  end 
of  their  life, — to  bring  about  that  result.  In  the  deed  of  1866 
that  object  is  provided  for  by  a  substitution  subjoined  to  the 
conveyance  to  the  husband  and  wife  and  the  survivor.  The  in- 
tention is  distinctly  expressed,  although  in  somewhat  different 
terms,  in  the  deed  of  1867.  The  daughters  are  not  preferred  in 
the  same  rank  as  in  the  former  deed  ;  there  was  achange  of  inten- 
tion as  to  the  amount  to  be  given  to  each  of  the  daughters  ;  but  as 
to  the  son  there  was  no  alteration  whatever.  I  am  quite  clear  that 
the  second  deed,  as  the  law  of  Scotland  stood  at  the  time  when 
it  came  into  operation,  is  ineffectual  to  convey  that  heritage ; 
but  I  am  also  satisfied  that  the  lady  never  knew  of  the  defect, 
and  never  adverted  to  it  during  her  life  ;  for  had  she  done  so, 
can  it  be  doubted  that  she  would  have  just  made  another  deed  cdu- 
taining  the  word  "  dispone  "?  That  is  as  certain  as  possible.  I 
am  equally  clear  that  the  husband  had  discovered  the  omission 
after  his  wife's  death ;  and  that  his  only  object  in  executing 
the  third  deed,  which  is  more  especially  under  reduction,  was 
to  supply  the  defect  in  the  former  deed,  and  to  carry  out 
effectually  the  intention  of  both  the  parties  to  that  deed.  That 
was  the  object  of  it.  I  think  it  must  have  been  executed  by 
the  husband  under  a  strong  conviction  of  his  obligation  to 
supply  the  unintentional  defect  in  the  deed  that  his  wife  and 
he  had  executed  the  year  before.  I  think  he  held  himself 
bound  to  do  so.  I  think  that  in  honour  he  was  bound  to  do 
so  ;  and  I  think  that  by  the  deed  of  1866  he  was  entitled  and 
enabled  to  do  so.  The  deed  of  1867  is  ineffectual  to  convey 
the  heritage.  Had  it  been  effectual  to  convey  the  heritage, 
that  would  have  constituted  in  itself,  if  not  a  revocation,  a  super- 
session of  the  former  deed.  It  is  a  maxim  well  known  in  the 
Roman  law,  and  established  in  our  law,  that  a  second  Will, 
rightly  made,  rite  factum,  puts  an  end  to  the  first.  It  seems 
to  me  to  be  an  equally  clear  maxim,  that  if  the  second  deed  is 
null  and  void  as  to  the  subject  of  conveyance,  it  can  have  no 
effect,  in  that  way,  against  the  first  deed.  Its  power  of  revo- 
cation or  supersession  depends  on  its  own  efficacy  ;  and  if  it  be 
supposed  inefficient  to  convey,  it  can  neither  revoke  nor  super- 
sede. I  speak  of  the  case  where  the  second  contains  no  clause 
of  revocation,  and  nothing  amounting  to  a  substantive  intima- 
tion of  the  intention  of  the  party  to  revoke  the  first  deed,— 
where  all  that  can  be  said  is,  that  the  second  deed,  had  it 
been  effectual,  would  have  put  an  end  to  the  first  : — the 
conclusion  being,  that  if  it  is  not  effectual,  it  cannot  have 
that  effect. 

Lord  Deas  has  gone  over  the  authorities  upon  this  point 
in  such  detail,  that  I  think  it  would  be  inexcusable  on  my  part 
to  resume  that  discussion.  To  my  own  mind,  the  ground  in 
law,  of  the  effect  which  a  second  deed,  well  executed,  has  upon 
any  former  deed  relative  to  the  same  subject,  is  quite  clear.  I 
think  the  distinction  between  an  express  revocation  and  an 
implied  revocation,  is  equally  clear  in  law.  In  the  present  case 
[  should  have  been  very  glad  indeed,  could  I  have  put  my  finger 
upon  a  single  clause  in  the  second  deed,  intimating  a  revocation 
of  the  first  deed.  I  should  have  been  very  glad  to  think  that 
the  lady  had  taken  a  second  thought  of  her  duty  towards  her 
son,  and  had  intended  to  revoke  that  disinherison  of  him  which 
had  marked  her  former  deeds.  I  am  sorry  to  say  I  cannot  find 
that,  or  anything  approaching  to  an  express  revocation.  And 
indeed  I  think  the  able  argument  which  we  had  from  the  bar 
resolved  into  this,  that  it  must  be  held  to  constitute  an  implied 
revocation, — implied  not  from  its  own  efficacy  as  a  conveyance, 
for  that  is  given  up, — but  from  something  else  in  the  deed.  A 
good  deal  was  said  upon  the  suggestion,  that  there  might  be 
moveable  property  effectually  conveyed  by  the  second  deed. 
What  has  that  to  do  with  the  heritable  property?  Nothing 
whatever.  Nor  can  I  discover  any  plausible  argument  from 
which  implied  revocation  can  be  inferred.  The  hopelessness  of 
the  alignment  in  favour  of  implied  revocation  was  impressed 
on  my  own  mind  by  the  footing  on  which  the  Lord  Justice- 
Clerk,  in  his  able  opinion,  mainly  put  the  idea  of  revocation.  It 
was  the  clause  of  reservation  in  the  deed  of  1867  upon  which 
he  espeoiaUy  founded.  Now  let  me  read  the  clause  of  reserva* 
tion  which  is  supposed  to  revoke  the  deed  of  1866, — for  so  it 
must  be  put : — "  Reserving  always  full  power  to  me  at  any  time 
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of  my  life,  and  even  on  deathbed,  with  consent  of  my  said  hns- 
band,  and  to  us  both  with  joint  consent  and  assent,  and  to  the 
survivor  of  us,  to  add  to,  alter,  or  revoke  these  presents,  either 
in  whole  or  part."  Now  this  is  a  clause  empowering  the  lady 
to  revoke  the  deed  that  she  was  executing  ;  but  how  can  that 
be  supposed  to  have  anything  to  do  with  the  revocation  of  the 
deed  of  1866?  She  goes  on  : — '*  And  to  sell,  burden,  or  dispose 
of  the  whole  subjects,  heritable  and  moveable,  hereby  conveyed, 
or  any  part  thereof,  at  pleasure.^  This  is  plainly  an  addition 
to  the  reservation  as  to  revoking  the  deed  of  1867  ;  and  in 
another  form  reserves  the  power  to  herself,  notwithstanding  that 
deed,  to  burden  these  estates.  But  she  never  did  burden  them  : 
and  what  is  the  effect  of  reserving  a  power  if  it  is  not  exercised  ? 
Now  here  is  a  clause  of  reservation  upon  which  nothing  is  done. 
It  may  ascertain  the  powers  of  the  lady,  especially  in  reference 
to  the  deed .  she  was  then  executing ;  but  if  these  powers  are 
never  in  any  respect  exercised,  which  it  is  clear  they  were  not, 
can  they  be  held  to  constitute  a  revocation  of  a  former  deed 
which  is  not  mentioned  at  all  ?  At  this  late  period  of  the  day 
I  am  hardly  able,  and  I  am  certainly  not  willing,  to  detain  your 
Lordships  at  any  length,  but  it  appears  to  me  that  this  is  a 
case  in  which  there  is  not  even  a  plausible  argument  in  favour 
of  implied  revocation.  It  would  operate  contrary  to  the  inten- 
tion and  the  wishes  of  both  parents.  The  conclusion  arrived  at 
by  the  pursuers  is  this,  that  the  lady  died  intestate  ;  for  that 
is  the  result, — that  notwithstanding  the  enixa  voluntas  ex- 
pressed in  the  deed  of  1866  in  favour  of  her  husband,  in  the  first 
place,  and  ultimately  in  favour  of  her  daughters ;  in  spite  of 
the  second  deed  in  favour  of  the  daughters,  with  a  reservation 
in  favour  of  her  husband  for  his  liferent ;  and  in  spite  of  the 
husband's  deed  in  strict  execution  of  his  wife's  intentions, 
which  had  been  defeated  by  the  unforeseen  nullity  of  her  second 
deed, — ^in  spite  of  all  these  deeds,  in  which  both  parents  con- 
curred in  the  most  express  manner  in  disinheriting  the  son  and 
instituting  the  daughters,  your  Lordships  are  asked  to  hold  that 
her  intention  was  to  revoke  the  first  deed,  and  consequently 
to  cause  the  husband's  deed  to  be  useless  for  a  purpose  in  which 
both  concurred.  I  am  humbly  of  opinion  that  the  Lord  Ordi- 
nary's interlocutor  ought  to  be  altered,  and  the  defenders 
assoilzied  from  the  reduction. 

Lord  Neavks. — 1.  The  first  question  in  this  case  is,  whether 
the  deed  of  1867  contains  an  effectual  disposition  of  heritage. 
I  am  of  opinion  that  it  does  not.  The  want  of  the  word 
**  dispone "  seems  to  me  to  be  fatal  to  it  in  that  respect.  I 
hold  that  under  the  former  law  it  was  definitively  fixed  by  dicta, 
decisions,  and  practice,  that  that  word  was  essentially  necessary 
to  such  a  dis{)08ition.  The  law  is  now  changed,  but  it  needed 
the  intervention  of  the  Legislature  to  make  such  a  conveyance 
as  this  valid. 

2.  The  next  question  is,  whether,  after  the  execution  of 
that  deed,  the  deed  of  1867,  the  previous  deed  of  1866  still 
subsisted  as  a  disposition  of  heritage.  The  question  is  one  of 
nicety  and  difficulty  ;  but  I  am  of  opinion  that  the  conveyance 
in  the  deed  of  1866  did  not  survive  the  execution  of  the 
deed  of  1867,  but  was  wholly  revoked  or  superseded  by  that 
deed. 

The  question  seems  to  involve  two  inquiries,  1st,  what  was 
the  nature  of  the  deed  of  1866  ;  2d,  what  acts  or  writings  will 
revoke  or  supersede  a  pre-existing  deed  of  that  kind. 

(1.)  The  deed  of  1866  is  rather  anomalous.  I  consider  it 
myself  as  partly  an  inter  vivos  deed,  intended  to  take  immediate 
effect,  as  regards  existing  property  of  Mrs.  Kirkpatrick.  It  is 
certainly  not  in  the  usual  form  of  a  mortis  causa  deed.  Accord- 
ing to  the  law  of  Scotland  as  it  then  existed,  every  deed  con- 
veying heritage  was  in  form  of  a  (2e  prauenti  conveyance ;  and 
it  was  chiefly  by  the  subordinate  clauses  that  its  operation  was 
shown  to  be  prospective  merely.  Those  clauses  were  mainly  a 
reservation  of  liferent  and  a  dispensation  with  delivery.  No 
such  clauses  exist  here  ;  and  there  is  the  special  peculiarity 
that  the  deed  is  in  favour  of  both  the  spouses  and  the  survivor. 
Now  although  it  is  possible  that  testators  may  have  granted 
deeds  that  were  absurd  in  this  respect,  the  natural  presumption 
seems  to  be  that  such  a  deed  of  the  grantor  to  himself  or  her- 
self is  to  take  infimediate  effect,  and  is  not  to  be  suspended  till 
the  granter*s  death. 

At  the  same  time  I  do  not  think  that  although  the  deed  of 


1866  were  held  to  be  mortM  causa,  this  would  mike  any  essential 
difference  in  the  case. 

This  is  clear  either  way  that  the  deed  of  1866  was  rerocaUe 
by  the  joint  consent  of  the  two  spouses.  This  is  expressly  de- 
clared in  it.  But  in  fact,  independently  of  any  declaration  to 
that  effect,  the  deed  was  revocable  by  the  late  Mrs.  Kirkpatrick 
by  her  own  act  alone  as  being  a  donation  inter  vimm  et  uxorem; 
which  is  always  revocable  by  our  law. 

Further,  it  U  clear  that  by  the  deed  of  1866  any  right  cmi. 
ferred  on  Mr.  Kirkpatrick,  whether  int^  vivos  or  mortis  causa, 
was  not  of  the  nature  of  a  trust  right  but  was  a  right  of  fif,  a 
joint  fee  during  the  joint  lives  of  the  spouses,  and  a  sole  fee  in 
the  event  of  his  snrvivance.  The  question  now  is,  if  that  right 
of  joint  or  sole  fee  continued  to  exist  after  the  ezecation  of  tiie 
deed  of  1867. 

(2.)  The  question  thus  raised,  whether,  namely,  the  right  of 
fee  bestowed  upon  Mr.  Kirkpatrick  by  the  deed  of  1866  was  re- 
voked, surrendered,  or  superaeded  by  the  deed  of  1867,  invdvei 
the  consideration  of  the  principles  applicable  to  the  extinctiao 
of  such  rights. 

It  seems  clear  that  the  rules  of  law  or  conveyancing  applicable 
to  the  creation  or  constitution  of  heritable  rights  do  not  neces- 
sarily apply  to  their  revocation  or  extinction.  This  matter  wai 
fully  discussed  in  the  case  of  Leith,  10  Dunlop,  1134 ;  and  it  wu 
there  held  by  a  majority  of  the  Judges  that  a  good  conveyance 
of  Scotch  heritage  might  if  revocable  be  validly  revoked,  evenu  I 
regards  that  heritage,  by  a  will  executed  in  England  in  the 
English  form ;  though  it  was  also  held  there  that  revocation 
was  not  intended  by  the  English  deed,  and  therefore  did  not 
take  place. 

The  general  doctrine  there  promulgated  was  that  revocatioot 
of  revocable  deeds  do  not  require  the  same  technical  language « 
deeds  of  disposition,  or  indeed  any  technical  language  at  all ; 
but  that  their  purpose  is  effected  if  it  be  clearly  declared.  It 
must  of  course  be  declared  in  a  deed  that  is  adequate  to  expras 
the  testator's  intention  and  to  show  his  will.  A  deed  therefore 
that  was  wholly  improbative,  that  was  not  the  testator's  deed 
at  all,  would  be  equal  to  no  deed,  and  would  have  no  effect 

Here,  however,  this  cannot  be  said.  The  deed  of  1867  v 
quite  a  good  and  probative  dee<l  to  speak  the  mind  of  the  testa- 
tor. In  so  far  as  anything  could  be  done  by  her  mere  will,  thii 
deed  does  it.  It  fails,  indeed,  on  one  point,  viz.,  the  new  eon- 
veyance  of  her  heritage  as  to  which  her  will  is  clearly  disclosed, 
but  the  law  denied  her  the  power  of  disposing  of  her  heritage 
by  will.  That  inability,  however,  will  not  prevent  the  Conit 
from  seeing  what  her  will  was,  and  giving  it  effect  so  far  as  they 
can  do  so. 

It  seems  to  follow,  from  what  has  above  been  said,  that  if  a 
testator  says  merely,  in  negative  words,  **  I  no  longer  wish  mj 
former  deed  to  take  effect,"  this  is  enough  to  revoke  it.  Thii 
would  seem  to  reduce  the  matter  here  to  the  simple  inquiry,— 
Did  the  deceased  continue  to  wW.  that  the  deed  of  1 866  shodd 
take  effect,  or  did  she  change  her  mind,  and  sufficiently  in- 
dicate that  change  ? 

But  it  is  said  Siat  there  is  no  express  revocation  of  the  prior 
deed,  and  consequently  it  is  argued  that  the  revooation  being 
merely  implied  is  contingent,  and  that  the  first  deed  can  only 
cease  to  operate  if  the  second  conveyance  takes  effect.  An  im- 
plied revocation,  it  is  contended,  has  in  it  an  implied  conditios, 
that  the  testator's  manifest  will  to  discard  the  first  settlement 
is  not  to  be  carried  out  unless  the  new  conveyance  comes  into 
operation. 

I  greatly  doubt  the  soundness  of  this  view,  and  I 
that  the  transference  of  it  to  cases  like  the  preaent  from  < 
of  deathbed  is  not  a  legitimate  mode  of  reasoning.  There  is  a 
great  difference  between  the  two  situations.  In  a  case  of  death- 
bed the  deed  objected  to  is  not  null,  but  merely  reducible  at  tiie 
heir's  instance.  There  the  dispositive  clause  of  the  deed  is,  ex 
hypothesi,  not  only  adequate  to  express  the  will  of  the  deceased, 
but  adequate  also  to  carry  out  that  will  by  a  good  feudal  coe- 
veyance  but  for  the  extraneous  circumstance  that  he  was  ill  of 
the  disease  of  which  he  died.  That  ground  of  challenge  can 
only  be  carried  out  by  the  reduction  of  the  deed,  and  if  tlie  only 
revocation  of  a  previous  deed  is  contained  in  and  by  virtue  d 
the  dispositive  clause  of  the  new  one,  the  hor  by  the  rtrj  set 
of  reducing  that  clause  would  reduce  the  only  raroealion  which 
the  deed  contains,  and  wouloL  thus  set  op  tlM  pfior  deed  by 
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IB  of  his  own  reduction  of  the  essentia]:  part  of  the  later 
This  state  of  things,  therefore,  destroys  his  interest  in  the 
3tion  he  is  attempting.  But  here  the  heir  needs  no  re- 
ion.  The  Uter  deed  stands  as  a  clear  expression  of  the 
tor's  intention,  as  a  complete  expression  of  will,  and  its 
defect  is  that  the  will  is  not  a  habile  mode  of  effecting  the 
ation  of  heritage.  It  may  be,  and  it  is  quite  effectual  as  a 
.ration  of  will,  and  the  Court  are  bound  to  give  effect  in 
way  as  far  as  they  can  do  so,  and  may  no  longer  be  bound 
>hoId  a  previous  settlement  which  the  testator  did  not  ulti- 
ly  wish  to  carry  out ;  nor  is  it  easy  to  see  that  they  are 
led  to  import  into  the  deed  by  implication  a  condition  which 
estator  has  not  expressed,  and  which  may  be  quite  adverse 
8  wishes. 

un  not  satisfied  that  any  cases  have  been  decided  which 
extended  the  doctrine  of  deathbed  to  a  case  like  the 
int.     There  seem  to  me  to  be  specialties  in  all  cases  founded 
lat  view,  which  do  not  exist  here. 

it  further,  the  argument  of  the  defenders  here  involves  a 
ilate  which,  I  think,  cannot  be  conceded  to  them.  Thia  is 
the  deed  of  1867  contains  no  other  expression  of  intention 
pt  what  IB  implied  in  the  new  conveyance.  It  appears  to 
hat  this  is  not  the  case.  If  we  compare  the  deed  of  1866 
that  of  1867,  it  will  be  found,  I  think,  that  there  are  sub- 
dve  parts  of  the  later  deed  which  expressly  interfere  with 
iestroy  the  operation  of  the  prior  one.  Some  of  these  have 
noticed  by  the  Lord  Justice-Clerk,  and  I  shall  now  only 
I  upon  those  indications  that  have  particularly  affected  my 
mind.  By  the  prior  deed  the  spouses  were,  in  the  first  in- 
ye,  made  the  joint  fiars,  and  the  survivor  the  sole  fiar  of  the 
erty,  and  in  accordance  with  that  view  is  the  clause  of  re- 
ition,  which  is  in  these  terms  : — "  Reserving  always  full 
ir  to  me,  at  any  time  of  my  life,  and  even  on  deathbed, 
consent  of  my  said  husband,  and  to  us  both  with  joint 
snt  and  assent,  and  to  the  survivor  of  us,  to  add  to,  alter, 
tvoke  these  presents,  either  in  whole  or  in  part,  and  to  sell, 
en,  or  dispose  of  the  whole  subjects,  heritable  and  move- 
hereby  conveyed,  or  any  part  thereof,  at  pleasure.''  But  in 
leed  of  1867  the  rights  of  the  parties  are  put  on  an  essentially 
rent  footing  in  a  new  clause  of  reservation, — "  Reserving 
.ys  full  power  to  me,  at  any  time  of  my  life,  and  even  on 
hbed,  by  myself  alone,  to  add  to,  alter,  or  revoke  these 
snts,  either  in  whole  or  in  part,  and  to  sell,  burden,  or 
>8e  of  the  whole  subjects,  heritable  and  moveable,  hereby 
eyed,  or  any  part  thereof,  at  pleasure."  Now  it  appears  to 
hat  the  effect  of  this  change  is  very  important,  and  enters 
ly  into  the  present  case.  Under  the  first  deed  the  husband 
knd  was  recognised  as  getting  a  jus  disponendi  at  first  jointly 
afterwards  solely  ;  and  it  is  needless  to  say  that  that  jus 
ynendi  is  of  the  very  essence  of  the  right  of  property  or  fee. 
by  the  later  deed  that  jus  disponendi,  which  had  been 
ci  to  the  husband,  is  manifestly  taken  away  and  is  vested 
Lly  in  the  wife,  and  this  not  merely  to  the  effect  of  giving 
power  to  aUer  the  settlement,  or  to  deal  with  the  property 
is  causa,  but  also  to  "sell,  burHen  or  dispose  of  the  subjects 
leasure."  It  appears  to  me  that,  after  the  execution  of  that 
,  it  is  impossible  to  hold  that  any  right  of  property  re- 
led  in  the  husband,  either  present  or  prospective.  The  sole 
absolute  jus  disponendi  and  concomitant  right  of  property 
rted  to  the  wife,  from  whom  it  had  come,  as  much  as  if  the 
;  of  1866  had  never  been  executed.  It  follows  from  this 
\  that  at  Mrs.  Kirkpatrick's  death  there  was  no  fee  re- 
ling  in  her  husband,  no  joint  fee  that  he  could  exercise,  or 
;h  could  expand  into  a  full  right  of  fee  by  his  survivanco. 
heritable  property,  therefore,  did  not  pass  to  her  husband, 
le  rights  had  been  evacuated,  surrendered,  or  resumed,  so 
the  heritage  formed  a  part  of  her  inheritance  to  be  taken 
y  any  valid  deed  executed  by  her  after  1866,  if  such  existed 
y  her  heir-at-law  if  no  such  deed  existed.  Looking  to  the 
i  of  matters  as  at  Mrs.  Kirkpatrick's  death,  it  seems  out  of 
question  to  suppose  that  her  husband  could  take  up  the  pro- 
Y  under  the  d^ed  of  1866.     It  is  not  pretended  that  he  could 

0  for  his  own  behoof  or  as  absolute  fiar.     It  seemed  admitted 
he  was  under  some  restraint  in  this  respect.     But  if  he 

1  not  so  take  up  the  estate,  it  must  have  been  because  his 
b  of  property  had  been  entirely  superseded,  for  the  deed  of 
\,  aooordiDg  to  its  terms,  made  him  sole  and  absolute  fiar 


upon  his  wife's  death.  He  was  never  a  trustee,  and  if  his  right 
of  absolute  fee  ceased,  or  was  extinguished  so  as  never  to  begin, 
he  had  no  other  character  in  which  he  could  claim  the  heritage 
atalL 

There  is  an  aspect  of  the  deed  of  1867  which  deserves  special 
attention.  That  deed  was  executed  with  the  consent  and  con- 
currence of  Mr.  Kirkpatrick,  and  it  certainly  was  intended  by 
him  as  a  surrender  of  all  his  rights  under  the  former  deed.  It 
was,  moreover,  an  effectual  surrender  in  so  far  as  regarded  the 
whole  moveable  succession,  and  I  am  afraid  there  was  a  strong 
motive  for  the  measure  thus  adopted,  and  a  purpose  which  might 
be  of  great  importance  to  the  interests,  or  at  least  to  the  wishes, 
of  these  parties.  There  seems  to  have  been  a  prospect  of  Mrs. 
Kirkpatrick's  heritable  property  being  sold  on  advantageous 
terms,  as  it  afterwards  was ;  and  if  that  had  occurred  while  the 
deed  of  1866  subsisted,  the  price  of  those  subjects  nught  have 
come  into  Mr.  Kirkpatrick's  person  either  to  the  extent  of  one- 
half,  or  even  to  the  entire  amount.  If  that  sum  so  falling  to 
him  by  the  deed  of  1866  could  not  have  been  timeously  changed 
in  its  form,  a  right  of  legitim  would  have  arisen  on  the  part  of 
his  children  which  would  not  at  all  have  suited  the  apparent 
views  of  the  parents.  The  deed  of  1867  averted  that  risk,  and 
was  undoubtedly  effectual  to  that  extent.  LegiUm  is  not  due 
out  of  a  mother's  moveable  succession,  and  by  the  deed  of 
1867  the  parties  took  care  that  no  part  of  any  moveables, 
including  any  price  for  the  mother's  heritage,  could  pass  to  the 
father. 

If  the  deed  of  1866  had  remained  unaffected  at  Mrs.  Kirk« 
Patrick's  death,  it  is  clear  that  her  estates,  heritable  and  move- 
able, would  have  belonged  wholly  to  her  husband,  and  woiUd 
have  been  liable  for  his  debts  and  deeds  ;  and  if  he  had  become 
bankrupt,  they  might  have  been  attached  by  his  creditors.  This 
confessedly  cannot  be  the  case  now  as  regards  the  fee  of  her 
moveable  estate.  But  would  the  fee  of  her  heritage  have  re- 
mained liable  for  his  debts  after  the  deed  of  1867,  upon  the 
ground  that  there  was  no  effectual  new  conveyance  of  that  heri- 
tage, although  the  deed  contains  a  clear  declaration  that  the  wife 
alone  was  to  retain  the  jus  disponendi  of  her  whole  property  ?  I 
think  not ;  but  if  not,  this  must  proceed  on  the  footing  that  the 
conveyance  of  the  heritage  to  the  husband  had  been  recalled  or 
surrendered,  and  consequently  that  he  was  no  longer  fiar,  which 
is  the  character  in  which  he  grants  the  deed  of  1868.  If  he  had 
not  that  character  he  could  not  grant  that  deed,  and  the  defen- 
ders have  no  conveyance  of  any  kind  to  this  heritable  estate. 

This  is  the  main  question  here  at  issue.  Was  Mr.  Kirk- 
patrick, after  the  execution  of  the  deed  of  1867  by  himself  and 
his  wife,  entitled  to  fall  back  on  the  deed  of  1866,  and  take  up 
the  heritable  estate  as  if  he  was  fiar  ?  That  is  the  character  in 
which  he  did  so,  and  it  is  on  his  title  in  that  character  that  the 
defenders  are  obliged  to  found. 

The  true  history  and  position  of  the  case  seems  to  me  to  be 
this : — The  heritage  in  question  was  originally  vested  solely  in 
Mrs.  Kirkpatrick  by  a  title  in  her  own  person.  By  the  deed  of 
1866  she  changed  that  state  of  things  for  a  time,  and  conferred 
on  her  husband  a  joint,  and  eventuiJly  a  total,  right  of  fee.  But 
by  the  deed  of  1867  she  undid  that  arrangement,  and  declared, 
with  his  own  consent,  that  he  should  have  no  control  over  the 
property,  but  that  she  alone  was  entitled  to  dispose  of  it.  This 
brought  matters  back  to  their  original  condition,  and  her  full 
right  to  the  property  revived,  as  vested  in  her  by  her  primary 
title.  If  she  had  at  the  same  time  validly  conveyed  away  the 
heritage  to  new  trustees,  that  would  have  been  effectual ;  but 
as  she  did  not  do  so,  the  property  is  left  in  her  hereditas  jacens, 
as  if  neither  the  deed  of  1866  nor  the  deed  of  1867  had  ever 
been  granted,  and  her  heiivat-Iaw  must  take  it  out  as  connecting 
himself  with  his  mother  and  her  original  title. 

I  have  said  that  I  consider  it  of  little  importance  in  the  case, 
whether  the  deed  of  1866  be  considered  as  mainly  an  inter  vivos 
or  wholly  a  mortis  causa  deed.  If  it  be  wholly  a  mortis  causa 
deed,  as  the  defenders  seem  inclined  to  maintain,  it  is  all  the 
more  easily  revoked  or  superseded  by  any  declaration  adverse 
to  its  main  objects.  Other  questions  of  nicety  too  would  arise, 
not  favourable  to  the  defenders.  For  a  mortis  causa  deed  is  not 
presumed  to  be  delivered  in  the  grantor's  lifetime,  and  it  is 
doubtful  if  it  would  have  become  a  delivered  deed  as  regards 
heritage  merely  by  the  wife's  death,  where  there  is  not  the 
usual  clause  dispensing  with  delivery,  nor  any  reservation  of 
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liferent.  The  deed,  as  a  mere  mortis  causa  deed,  would  become 
extremely  anomalous  and  very  difficult  to  suRtain. 

In  the  circumstances  of  the  case  I  have  already  noticed  the 
power  which  the  wife  had  to  revoke  the  deed  of  1866  as  having 
been  a  donation,  and  this  independent  of  her  husband*s  will  or 
consent.  But  the  deed  of  1867  excludes  any  question  on  this 
head,  as  it  is  granted  with  the  husband's  full  consent,  and  if  its 
clauses  amount  to  a  renunciation  or  resumption  of  the  powers  or 
rights  wliich  had  l)een  gifted  to  him  by  the  previous  dee<],  it 
seems  impossible  for  him  to  interfere  further,  or  to  exert  any 
control  over  the  property  beyond  at  least  his  legal  right  of 
courtesy,  which  is  a  mere  liferent.  It  seems  out  of  the  question 
that  after  the  terms  of  the  later  deed  he  should  put  himself  for- 
ward as  a  fiar  under  the  donation  contained  in  the  prior  one. 
The  second  deed,  by  its  plain  declarations,  restores  the  status 
quo  which  existed  before  the  first  deed  of  1866  was  granted,  and 
so  much  so  that  even  the  liferents  given  by  this  deed  of  1867 
arc  defeasible  by  the  ample  powers  reserved  and  restored  to  the 
wife. 

The  more  I  consider  the  special  clause  referred  to,  the  more  I 
feel  convinced  that  it  is  a  substantive  and  immediately  operative 
recall  and  extinction  of  the  rights  conferred  on  the  husband  by 
the  deed  of  1866.  It  is  not  merely  a  reservation,  but  a  declaration 
of  right,  emanating  from  the  wife  who  had  power  as  a  wife  to 
revoke  any  previous  gift,  and  moreover  expressly  consented  to 
by  the  husband,  even  if  he  had  had  power  to  oppose  it.  If  by 
the  deed  of  1867  there  is  declared  or  recognised  by  both  husband 
and  wife  that  the  wife  alone,  and  by  herself  alone,  is  now  to 
have  power  to  "  sell,  burden,  or  dispose  of  the  whole  subjects," 
heritable  as  well  as  moveable,  it  seems  to  me  impossible  to  deny 
that  Mrs.  Kirkpatrick  was  thus  constituted,  or  reconstituted,  sole 
iiar,  and  it  was  impossible  that  another  person  could  be  even 
joint  fiar,  or  could  have  any  fee  or  right  of  disposition.  I  can- 
not conceive  how  there  can  be  two  persons  that  have  indepen- 
dent rights  of  burdening  or  disposing  of  a  heritable  subject.  If 
the  wife  can  sell,  burden,  or  dispose  of  the  whole  or  any  part  of 
her  heritage  of  herself  alone,  at  her  own  pleasure,  it  seems  clear 
that  the  husband  has  no  power  or  right  to  do  the  same  thing  to 
any  extent ;  and  this  is  all  the  clearer  when  we  consider  that 
the  feudal  right  and  title  were  originally  in  the  wife.  The  en- 
croachment on  the  wife's  right  introduced  by  the  deed  of  1866 
could  clearly  have  been  done  away  with  without  any  definite 
technical  language  and  form,  provided  the  will  of  the  parties 
were  expressed,  and  I  cannot  imagine  a  clearer  expression  of  the 
will,  both  of  wife  and  husband,  that  the  husband  should  no 
longer  have  any  power  over  the  fee  of  the  estate.  This  was 
plainly  intended,  and  it  seems  to  be  clearly  expressed  both  by 
the  general  scope  and  purpose  of  the  deed  and  8})ecially  by  the 
exf)licit  clause  I  have  referred  to. 

It  only  remains  for  me  t<>  notice  the  attempt  to  support  the 
defence  on  the  authority  of  Richmond  v.  Wilson,  .3  Macph.  95. 
That  case  was  essentially  different  from  the  present,  in  respect 
that  the  original  conveyance  was  a  trust  conveyance,  and  when 
that  is  the  case  it  is  always  competent  for  the  testator  to  declare 
the  purposes  of  the  trust  by  any  deed  expressive  of  his  will. 
Here  the  original  conveyance  in  the  deed  of  1866  was  not  a  trust 
but  a  conveyance  to  the  husband  in  absolute  fee,  and  a  right  of 
that  kind  cannot  be  converted  into  a  trust  right  without  a  new 
conveyance.  The  conveyance  in  trust  in  the  first  deed  is  only  a 
substitution  or  secondary  deed,  and  did  not  come  into  operation. 
The  husband  by  his  survivance  would  have  become  the  fiar,  and 
thus  excluded  the  trustees.  The  renunciation  or  resumption  of 
his  jus  disponendi  accresced  to  the  wife,  and  prevented  that  re- 
sult, but  did  not  make  way  for  the  trustees  under  the  first  deed. 
The  case  of  Richmond  therefore  has  no  application. 

I  am  therefore  for  adhering  to  the  interlocutor  under  review. 

Lord  Ardmillan. — On  the  first  question  raised  in  regard  to 
the  validity  of  the  dispositive  clause  in  the  deed  of  1867,  I  do 
not  think  it  necessary  to  add  anything.  I  concur  in  the  opinion 
that,  at  the  date  of  this  deed,  and  at  the  date  of  the  death  of 
Mrs.  Kirkpatrick,  the  word  ** dispone"  was  indispensable  to  a 
dispositive  clause  purporting  to  convey  heritage. 

In  considering  the  next  question  which  arises,  I  assume  that 
the  deed  of  1867  is,  on  the  groimd  which  I  have  mentioned,  and 
which  has  been  already  explained,  ineffectual  as  a  conveyance 
of  heritage.     But  it  is  in  all  other  respects  a  good  deed,  duly 


signed  and  attested,  authentic  and  complete  in  all  respects  ss  a 
dear  expression  of  will  on  the  part  of  the  granter  and  her  hus- 
band, and  as  validly  conveying  and  distribatiog  personal  estate. 

It  is  now  important  to  ascertain  the  true  position  and  effect 
of  this  deed  of  1867  in  relation  to  the  other  deeds  in  process, 
viz.,  the  deed  of  18th  June  1866  and  the  deed  of  Mr.  Kirk- 
Patrick  of  26th  June  1868. 

The  first  of  these  deeds,  that  in  1866,  bears  to  be  granted  hy 
Mrs.  Kirkpatrick,  with  advice  and  consent  of  her  hnaband,  and 
with  joint  consent  and  assent,  for  causes  and  considerations 
which  are  not  explained,  but  which  are  stated  to  be  "  good  sad 
onerous."     By  that  deed  Mrs.  Kirkpatrick,  with  such  consent, 
dispones  and  conveys  to  her  husband  and  herself,  and  the  sur- 
vivor, whom  failing,  to  certain  trustees,  her  whole  property,  real 
and  personal,  then  belonging  to  her,  or  which  might  belong  to 
her  at  the  time  of  her  death*     It  is  not  necessary  again  to  state 
the  particular  terms  or  purposes  of  the  trust,  except  to  say  that 
the  pursuer,  the  only  son  and  heir-at-law,  was  not  provided  for. 
A  previous  disposition  and  settlement,  in  April  1863,  and  another 
in  May  1863,  were  revoked*     There  is  a  clause  of  reservatioa  in 
this  deed  of  1 866,  in  the  following  terms : — *'  Reserving  alwiji 
full  power  to  me,  at  any  time  of  my  life,  and  even  on  deathbed, 
with  consent  of  my  said  husband,  and  to  us  both  with  joist 
consent  and  assent,  and  to  the  survivor  of  us,  to  add  to,  alter, 
or  revoke  these  presents,  either  in  whole  or  in  i>art,  and  to  leU, 
burden,  or  dispose  of  the  whole  subjects,  heritable  and  moveabk^ 
hereby  conveyed,  or  any  part  thereof,  at  pleasure.'*      It  is  m- 
portant  to  observe  that  by  this  clause  Mrs.  Kirkpatrick  does  not 
reserve  power  to  revoke  the  deed  at  her  own  hand,  and  withoit 
consent  of  her  husband,  or  to  sell  or  dispose  of  any  part  of  tb 
subjects  without  his  consent.     The  only  power  of  revocati<»  or 
disposal  which  is  reservetl  is  to  both  spouses  with  joint  consent, 
or  to  the  survivor.     It  is  obvious  that  if,  in  a  siilraeqnent  deed, 
there  shall  be  a  reservation  of  power  to  Mrs.  Kirkpatrick,  actii^ 
alone  and  without  her  husband's  consent,  to  revoke  their  settk- 
ment,  or  to  sell  or  disx>ose  of  the  subjects,  that  will  be  a  moit 
important  alteration,  and  quite  inconsistent  with  this  deed  of 
1866. 

The  character  of  the  deed  of  1866  is,  I  think,  somewhat  diifo- 
ent  in  regard  to  the  first  part  of  the  deed,  wherein  the  irhob 
estate,  heritable  and  moveable,  is  conveyed  directly  to  the  tie 
spouses,  and  the  survivor  of  them,  and  in  regard  to  the  seeooi 
part  of  the  deed,  in  which  a  trust  is  created,  and  trust  porpoM 
explained,  and  trust  administration  and  distribution  direetei 
In  one  sense  the  deed  may  be  called  a  mortis  causa  deed,  by 
which  I  mean  that  the  property  conveyed  comprehends  the  wlKik 
estate  at  the  date  of  Mrs.  Kirkpatrick's  death  ;  and  the  trosteei 
have  no  powers  or  duties  before  that  date.  But,  in  another 
sense,  a  person  can  scarcely  make  a  last  will  in  his  own  ^voor, 
and  certainly  the  primary  purpose  and  effect  of  the  deed  is  direct 
disposition  and  conveyance  in  favour  of  the  two  spouses  andtk 
survivor ;  and  it  is  only  failing  both  spouses,  in  other  woH% 
after  the  death  of  the  survivor  of  the  spouses,  that  the  tsw^ 
with  the  provisions  to  the  daughters,  in  certain  proportioaf^ 
comes  into  existence,  or  that  any  right  or  interest  in  the  tmt* 
estate  can  arise. 

I  am  disposed  to  think  that,  as  matter  of  conveyancing,  Mc 
Kirkpatrick  had  a  conjunct  fee  with  his  wife  during  the  sobsiit- 
ence  of  the  marriage,  and  an  accrescent  fee  in  his  own  poios 
after  the  decease  of  his  wife.  This  right  in  him  was  ^at  d 
primary  disponee  under  the  deed  of  1866  ;  and  the  trust,  ckaiged 
with  all  the  trust  interests,  was  substituted  to  the  two  spoaaa 
and  the  survivor.  As  the  heritable  subjects  were  the  propertl 
of  Mrs.  Kirkpatrick,  a  question  of  her  revocation  of  the  ooony^ 
ance  in  1866,  as  of  a  donatio  inter  virum  et  uxortniy  might  hiM 
been  raised.  It  is  not  necessary  to  question  it.  She  nerer  dii 
revoke  it  as  a  donation.  The  defenders'  case  is,  that  it  nertf 
was  revoked.  They  stand  on  the  deed  of  1868  execnted  by  lb 
Kirkpatrick  after  his  wife's  death  ;  and  they  maintain  that  deal 
by  Mr.  Kirkpatrick  to  be  effectual.  Apart  from  that  spedss  of 
revocation  as  of  a  gift  by  the  wife,  the  only  revocation  to  whiek 
Mr.  £ark])atrick's  right  and  interest  was  liable  under  the  decA 
of  1866  was  a  revocation  by  both  spouses  with  mutual  consesi 
or  by  his  wife  if  she  survived  him,  which  she  did  not. 

So  standing  the  rights  of  the  spouses  under  the  deed  of  IM 
we  have  next  to  consider  the  deed  of  1867»  sabtraeting  f root  it 
the  clause  purporting  to  convey  the  heritage.     It  ia  eaopgk  li 


1873. 


THE  SCOTTISH  JURIST. 


369 


Bay  of  this  deed  of  1867,  that  its  meaning  is  not  doubtful.  It 
certainly  seems  to  have  been  meant  to  be  a  complete  testamen- 
tary deed,  and  the  only  expression  of  the  will  of  the  maker. 
The  revocation  of  the  first  deed  appears  to  be  contemplated  in 
the  second  deed  at  its  very  commencement.  The  very  words 
of  the  clause  in  the  deed  of  1866,  reserving  power  to  revoke, 
are  set  forth  in  the  opening  of  the  deed  of  1867,  which  bears  to 
be  granted  by  Mrs.  Kirkpatrick  with  consent  of  her  husband, 
and  by  "  both  with  joint  consent  and  assent,  in  order  to  regu- 
late the  management  and  distribution  of  the  means  and  estate 
of  Mrs.  Kirkpatrick."  Plainly  the  regulation  of  the  whole  suc- 
oession  was  intended.  Plainly  the  exercise  of  the  joint  power 
of  revocation  was  intended.  Plainly  the  substitution  of  the 
deed  of  1867  for  the  deed  of  1866  is  what  was  intended.  Of 
this  I  think  there  can  be  no  doubt.  Then  observe,  as  a  marked 
difference  between  the  two  deeds,  that  no  right  of  fee,  whether 
ooDJnnct  during  the  marriage,  or  arising  on  survivorship,  is 
in  the  deed  of  1867  given  to  Mr.  Kirkpatrick.  No  right  to  the 
personal  estate  is  given  to  him  except,  in  liferent  and  through 
the  medium  of  the  trust.  A  body  of  trustees,  differing  in  some 
respects  from  those  under  the  former  deed,  are  appointed ;  and 
while  the  first  trustees  had  been  substituted  to  the  spouses, 
these  second  trustees  are  made  the  primary  disponees,  and  are 
directed  to  pay  to  the  husband  the  income  of  the  whole  estate 
during  his  survivorship  of  his  wife.  In  the  first  deed  he  had  a 
right  of  fee  direct  and  primary  coming  in  before  the  trust.  By 
the  second  deed  he  had  only  a  liferent  annuity  on  survivorship, 
to  be  paid  by  the  new  trustees.  But  further,  the  puri)oses  of 
tbe  trust  and  the  distribution  of  the  estate,  more  particularly 
tbe  personal  estate  (for  the  heritable  estate  was  not  validly  c ju- 
▼eyed),  are  quite  different  under  the  deed  of  1867,  from  what 
they  had  been  under  the  deed  of  1866.  The  will  of  the  parties 
making  the  deeds  had  changed.  I  need  not  explain  these  ]>oints 
of  difference,  they  have  been  pointed  out  by  your  Lordships, 
and  there  is  no  doubt  about  it  Then  there  is  provided,  as  a 
burden  on  the  heritable  estate,  an  annuity  of  £100  a  year  to  the 
pnrsner,  John  Kirkpatrick,  the  only  son  of  the  family,  and  to 
that  annuity  is  attached  the  very  singular  condition, — certainly 
m  eevere  condition,  I  should  say  a  cruel  condition, — that  it  shall 
eommence  only  from  and  after  the  death  of  his  own  wife.  By 
this  deed,  executed  by  the  parents  who  should  have  guarded 
their  only  son  against  a  temptation  to  evil,  these  parents  con- 
farred  on  him  an  interest  in  the  death  of  his  own  wife.  I  have 
iMud  no  explanation  in  defence  of  this  singular  stipulation.  But 
at  least  it  is  not  surprising  that  the  heir  should  seek  to  vindicate 
his  rights,  and  to  escape  from  the  unnatural  position  in  which 
the  deed  of  1867  placed  him.  It  is  not  possible  to  read  these 
two  deeds  without  being  satisfied  that  they  were  not  intended 
to  form  a  series  of  writings  constituting  one  settlement.  In 
ereiy  important  respect  they  differ.  Each  professes  to  be  a  gene- 
nl  settlement.  They  cannot  stand  together.  The  enixa  voluntas 
of  the  maker  of  both  deeds  is  expressed  in  the  last  deed,  and  it 
is  dearly  different  from  what  it  was  as  expressed  in  the  first 
deed.  I  think  it  impossible  to  read  the  deed  of  1867  as  an  ad- 
dition or  supplement  to  the  deed  of  1866,  even  after  subtracting 
from  the  later  deed  the  inept  clause  pur|>orting  to  convey  heri- 


Dt  then  the  deed  of  1867  contains  a  clause  of  reservation 
'  different  from  that  which  was  in  the  deed  of  1866  :  *'  Re- 
■erring  always  full  power  to  me  at  any  time  of  my  life  and  even 
OD  deathbed,  by  myself  alone,  to  add  to,  alter,  or  revoke  these 
prawnts,  either  in  whole  or  in  part  ;*'  nor  is  that  all : — it  pro- 
Deeds,  "  and  to  sell,  burden,  or  dispose  of  the  whole  subjects, 
heritable  and  moveable,  hereby  conveyed,  or  any  part  thereof, 
rt  pleasure."  This  is  a  most  important  alteration ;  and  I  con- 
Bar  in  the  remarks  made  by  the  Lord  Justice-Clerk  on  its  mean- 
ing and  effect.  Observe,  there  has  been  no  attempt  to  revoke 
tlie  deed  of  1866,  on  the  footing  of  donation  ;  and  these  defen- 
derSytnistees  who  maintain  the  deed  of  1868  by  Mr.  Kirkpatrick, 
r^mdiate  any  such  intersponsal  revocation.  Revocation  in  any 
lotm,  or  for  any  purpose,  is  fatal  to  their  case.  They  would 
have  no  case  at  all  if  the  heritable  estate  had  reverted  to  the 
wife ;  for  she  has  not  disposed  of  it,  and  the  pursuer  is  her  heir- 
it-law.  But  what  was  done  in  the  deed  of  1867  was  to  convert 
Mr.  Kirkpatriok's  right  into  a  mere  claim  for  a  liferent  from 
fke  new  trustees,  and  to  make  even  that  claim  dependent  on  the 
Me  ideasnre  of  his  wife.  This  alteration  is  quite  inconsistent 
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with  the  deed  of  1866,  and  equally  inconsistent  with  the  idea  of 
a  series  of  successive  testamentary  writings  to  be  read  together 
as  a  settlement.  It  is  clear  to  me  that  you  cannot  use  the  one 
deed  to  work  out  the  purposes  of  the  other  deed,  and  you  can- 
not use  the  one  trust  to  administer  the  estate  set  forth  in  the 
other  deed.  Thus  the  case  of  Richmond  is  not  in  point.  There 
is  nothing  whatever  to  suggest  that  the  granters  of  the  deed  of 
1867  intended  to  keep  alive  and  keep  in  force  the  deed  of  1866. 
Mr.  Kirkpatrick  assented  to  the  deed  of  1867.  He  subscribed  it 
not  only  as  expressing  his  consent  to  his  wife's  deed,  but  as  re- 
cording his  will  and  intention,  "for  himself,  his  own  right  and 
interest,"  in  regulating  the  management  and  distribution  of 
the  whole  estate  which  he  concurs  with  his  wife  in  describing, 
and  disposing  of,  as  her  estate, — her  estate  in  1867.  There  is 
everything  to  suggest,  and  indeed  to  make  it  clear,  that  the 
parties  meant  the  new  deed  to  be  a  general  settlement  of  the 
whole  estate,  and  to  stand  in  place  of  the  old  deed. 

If  in  the  deed  of  1867  there  had  been  an  express  revocation 
of  the  deed  of  1866,  a  revocation  to  which  Mr.  Kirkpatrick  was 
himself  a  party,  I  think  it  quite  clear  that  on  the  death  of  the 
wife  he  could  not  have  made  up  his  title  to  the  fee  of  the  estate, 
asunder  the  deed  of  1866.  The  heir  of  the  mother  would  have 
succeeded  to  the  fee  of  the  estate.  But  if  the  revocation  be 
clearly  implied,  that  is  sufficient.  In  such  a  case  as  this  it  is  not 
necessary  that  it  be  expres&  The  point  raised  is  precisely  the 
same  as  would  have  been  raised  if  Mr.  Kirkpatrick  had,  on  the 
death  of  his  wife,  claimed  the  fee  of  the  estate  under  the  deed  of 
1866.  His  right  to  execute  the  deed  of  1868  depends  on  his 
right  to  the  fee  of  the  subjects  after  his  wife's  deal^L  If  he  had 
not  the  fee,  the  deed  of  1868  is  void  as  flowing  anon  habentepotea- 
totem.  The  defenders  have  no  case  except  on  the  assumption 
that  Mr.  Kirkpatrick  had  in  1868  the  fee  of  the  estate,  and 
could  then  dispose  of  it,  and  did  effectually  dispose  of  it  after 
his  wife's  death.  Such  disposal  I  think  he  could  not,  and 
did  not,  make. 

Both  of  these  two  deeds  purport  to  be  deeds  disposing  of  the 
universal  estate  of  Mrs.  Kirkpatrick  ;  and  it  is  settiled  law  that, 
in  such  circumstances,  the  second  deed  0])erates  as  a  revocation 
of  the  first.  If  the  second  deed  were  not  signed,  or  was  not 
tested, — so  that  it  was  not  legally  signed, — or  if  the  maker  of 
the  deed  was  in  a  position  in  which  the  law  forbids  the  expres- 
sion of  his  will  in  regard  to  heritage,  as  in  the  case  of  deathbed, 
then  it  might  be  argued  that  there  are  not  two  deeds.  But  here 
it  is  not  so.  There  are  two  deeds,  and  both  are  authentic,  and 
both  deal  with  the  universiUu  of  the  estate.  The  will  of  the 
maker  remains  as  finally  expressed  in  the  last  deed.  In  the  case 
of  Sibbald's  Trustees  v.  Greig,  13th  January  1871,  this  point  in 
regard  to  the  last  of  a  series  of  testamentary  deeds  was  carefully 
considered,  and  the  decision  is  clearly  an  authority  apt  and 
weighty  in  support  of  the  proposition  which  I  have  now  stated. 
The  maxims  of  the  civil  law,  when  rightly  understood,  are,  in 
my  opinion,  to  the  same  effect.  The  words  "  Tunc  autem  tea* 
tamentum  rumpUur  quum  poaterius  rite  factum  est "  have  been 
quoted  to  us  as  implying  that,  in  order  to  sustain  revocation, 
the  second  deed  must  be  effectual  as  a  conveyance.  I  think  not. 
The  expression  "  rite  factum  est "  does  not,  I  think,  mean  effec- 
tually done,  but  regularly,  formally,  correctly  done.  It  is  so 
understood,  I  think,  in  our  own  law.  The  presumption  that 
*  omnia  rite  acta  sunt '  is  not  a  presumption  that  the  thing  done 
is  valid  in  regard  to  effect.  It  may  not  be  so.  It  may  be  too 
late.  It  may  be  by  the  wrong  party,  or  against  the  wrong  party. 
The  presumption  is  merely  that  the  procedure  is  regulao*  and 
formal, — done  duly  and  in  the  usual  manner.  This  is,  I  think, 
the  meaning  of  the  word  *'  rite  "  in  such  a  question,  and  in  so  far 
as  the  maxim  of  the  civil  law  may  be  held  applicable. 

The  question  whether  there  was  revocation  of  the  first  deed 
when  the  second  deed  was  executed  is  a  question  of  intention. 
The  implication  of  intention  to  revoke  arises,  not  from  the  anta- 
gonism of  results,  but  from  the  antagonism  of  will.  The  incom- 
patibility of  the  first  deed  with  the  will  expressed  in  the  second 
— the  will,  be  it  observed,  of  both  parties,  the  husband  as  well 
as  the  wife, — ^raises  the  implication  of  intention  to  revoke.  In 
this  case  the  first  deed  did  not  express  the  last  will, — the  final 
and  deliberate  mind  of  the  disponer.  It  was  only  her  deed  con- 
ditionally, and  it  conferred  no  right  except  under  condition. 
That  condition  was,  that  the  granter  and  her  husband,  or  tiie 
survivor,  did  not  revoke  it    Invocation  by  them  was  in  their 
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own  power.  The  question  is,  did  fchey  so  will  it  ?  I  do  not 
again  resume  the  explanation  of  the  reasons  on  which  I  think 
it  clear  that,  by  the  deed  of  1867,  Mrs.  Kirkpatrick  expressed 
her  will,  and  Mr.  Kirkpatrick  concurred  in  the  expression  of 
her  will,  that  the  deed  of  1866  should  not  stand.  I  feel  very 
strongly  the  force  of  the  Solicitor-General's  remark,  that  to  set 
up  the  deed  of  1866  now,  as  a  conveyance  of  the  fee  to  Mr. 
Kirkpatrick,  would  be  to  defeat  the  will  of  Mrs.  Kirkpatrick. 
It  may  be  that  she  had  no  will  to  give  the  real  estate  to  her  son 
and  heir;  but  the  heir*s  title  stands  not  upon  wilL  His 
right  emerges  when  a  contrary  disposal  fails.  There  can  be  no 
disinherison  without  a  conveyance  to  another.  The  surviving 
husband  could  not  have  been  permitted  to  withdraw  his  re- 
nunciation of  his  own  right,  and  his  concurrence  in  his  wife*s 
deed,  as  expressed  in  1867.  If  he  could  not  then  have  main- 
tained his  right  to  the  fee  of  his  wif  e*s  estate,  then  these  trustees 
cannot  resist  the  pursuer's  case,  for  the  deed  of  1867  does  not 
convey  the  subjects,  and  the  trustees  cannot  maintain  the  deed 
of  1868,  or  their  right  under  the  deed  of  1868,  which  is  under 
reduction.  That  deed  of  1868  was  granted  by  one  having 
no  power  to  grant  it,  unless  Mr.  Kirkpatrick  himself  could  have 
claimed  the  fee  immediately  on  the  death  of  his  wife. 

I  have  considered  all  the  authorities  referred  to,  and  have 
carefully  attended  to  the  comment  on  them  in  the  very  power- 
ful opinion  of  Lord  Deas.  But  I  am  not  able  to  concur  in  the 
view  which  he  has  taken  ;  and  I  have  come  to  the  conclusion 
that,  except  in  so  far  as  reliance  is  placed  on  the  decisions  in 
cases  of  deathbed,  there  is  no  authority  to  support  the  defenders' 
contention  ;  and  I  am  of  opinion  that  the  decisions  in  the  cases 
of  deathbed, — a  chapter  of  curious  law  now  closed  by  Statute — 
though  very  interesting,  are  not  applicable  to  the  question  now 
before  us.  A  deed  is  here  necessary  to  exclude  the  heir  ;  and 
the  deed  of  1866  is  the  only  deed  which  can  exclude  him.  But 
the  analogy  of  the  law  of  deathbed  supplies  no  argument  to  sup- 
port the  deed  of  1866.  In  no  case  has  the  prior  deed  been  sus- 
tained in  a  case  of  deathbed.  It  is  the  deathbed  deed  which 
stands  when  the  heir  is  shut  out.  On  this  point  I  concur  so 
entirely  in  the  opinion  which  has  been  given  by  the  Lord 
Justice-Clerk  and  by  Lord  Neaves  that  I  have  nothing  to  add. 
On  the  whole  cause,  I  am  of  opinion  that  the  pursuer,  the  only 
son  and  the  heir-at-law,  is  entitled  to  succeed. 

Lord  Jeryiswoode. — ^This  interlocutorwas  pronounced  by  me, 
and  I  wa^  conscious  when  I  pronounced  it,  and  am  conscious 
still,  of  the  very  great  difficulty  and  delicacy  which  attend  the 
decision  of  the  case  ;  but  on  the  whole  I  remain  of  the  opinion 
which  I  formerly  held,  and  I  am  contented  to  refer  to  the  views 
expressed  by  the  Judges  who  have  come  to  the  same  result. 

Lord  President. — ^There  are  two  questions  which  have 
been  argued  upon  which  I  shall  say  nothing,  except  merely  to 
indicate  my  concurrence  with  the  whole  of  your  Lordships.  I 
think  the  disposition  of  1867  is  ineffectual  to  convey  heritage  ; 
and  I  think  that  it  cannot  be  read  as  constituting,  along  with 
the  deed  of  1866,  the  settlement  of  Mrs.  Kirkpatrick  ;  nor  can 
it  be  read  as  a  paper  of  instructions  addressed  to  the  trustees 
under  the  prior  deed.  But  the  important  question  remains  be- 
hind. Mr.  John  Kirkpatrick  comes  here  to  vindicate  his  rights 
as  heir-at-law  of  his  mother,  against  a  very  determined  attempt 
to  disinherit  him.  I  agree  with  Lord  Benholme  that  nothing 
can  be  clearer  than  the  obstinate  intention  to  disinherit  the  heir ; 
but  to  that  I  attach  not  the  slightest  importance.  The  only 
question  is,  whether  those  who  set  themselves  to  do  so  have 
succeeded  in  doing  it  in  the  only  way  that  the  law  can  recog- 
nise. The  heir,  at  the  time  of  his  mother's  death  (she  being 
infeft  in  the  estate),  was  entitled  to  be  served  in  special  to  her, 
unless  there  could  be  produced  a  deed  which  effectually  con- 
veyed that  estate  to  some  other  person ;  for  that  is  the  only 
deed  of  disinheritance  that  the  law  of  Scotland  knows.  Now 
the  first  deed  that  is  appealed  to  is  the  deed  of  1867 ;  and  the 
answer  of  the  heir-at-law  is  : — ^that  deed  does  not  convey  the 
estate.  If  it  had  been  a  deed  executed  upon  deathbed,  it  would 
have  conveyed  the  estate,  and  it  would  in  one  sense  have  effec- 
tually conveyed  the  estate,  and  therefore  it  would  have  been  a 
deed  of  disinheritance  according  to  the  law  of  Scotland.  But 
just  because  it  was  a  deed  of  disinheritance,  and  at  the  same 
time  was  executed  on  deathbed,  it  would  have  been  liable  to 


challenge  by  the  heir  in  the  exercise  of  the  peculiar  privilege 
given  to  him  by  the  law.     In  such  casea,  if  the  deed  executed 
upon  deathbed  contained  a  mere  conveyance  of  the  heritable 
estate,  and  contained  no  other  clauses,  and  no  other  expression 
of  the  mind  or  will  of  the  maker,  then  the  heir-at-law  wouM 
not  be  entitled  to  set  aside  the  deed,  if  there  was  in  existence  » 
prior  deed  also  conveying  the  estate,  although  it  might  be  not 
to  the  same  person.     That  rule  is  well  fixed ;  but  I  am  of  opinion 
with  those  of  your  Lordships  who  are  in  favour  of  the  inter- 
locutor, that  that  rule  has  no  application  to  the  present  case. 
The  heir  here  requires  to  reduce  nothing  in  so  far  as  the  deed 
of  1867  is  concerned ;  and  indeed  he  requires  to  reduce  nothing 
at  all  that  was  left  behind  by  Mrs.  Kirkpatrick,  or  that  had 
any  existence  at  the  date  of  her  death.     His  answer  to  the  deed 
of  1867  is  that  it  does  not  convey  the  estate,  and  therefore  does 
not  exclude  hiuL     But  the  reason  why  he  sajra  it  does  not  con- 
vey the  estate  is  not  that  it  is  a  null  deed,  for  to  many  effeeti 
it  is  a  valid  deed  and  a  deed  that  must  receive  effect    Of  tlu: 
I  shall  have  more  to  say  hereafter  ;  but  what  I  wiah  to  obserre 
in  the  meantime  is,  that  it  is  not  the  objection  of  the  heir 
to  this   deed  that   it   does   not   represent   the   mind  of  the 
maker, — ^that  it  is  not  duly  tested,  and  therefore  is  not  to  be 
taken  as  an  expression  of  her  wilL     The  objection  b  simply 
that  in  its  form  and  structure  it  is  not  capable  of  oonreyisg 
that  part  of  the  deceased's  estate  to  which  the  heir  lays  diim. 
Therefore  I  think  that  other  class  of  cases,  of  which  Hendenoi 
V.  Wilson  is  the  most  important  example,  has  in  like  manner  m 
application  to  the  present  case ;  because  they  all  depend  npoi 
the  principle  embodied  in  Lord  ThurloVs  question.  How  cui 
niUl  deed  be  a  revocation  ?  We  come  next  to  consider  thesubsttna 
and  effect  of  the  deed  of  1866  ;  and  if  that  be  a  subsisting  deed 
left  by  Mrs.  Kirkpatrick  to  regulate  her  succession,  or  if  it  be  i 
deed  which  took  effect  during  Mrs.  Kirkpatrick 's  life,  and  itoai 
unrevoked  at  her  death,  then  unquestionably  the  heir-at-law  ii 
excluded.     I  am  not  sure  that  it  is  essential  to  the  argamot 
on  either  side  to  determine  whether  it  is  a  deed  inter  virot  or  i 
deed  mortis  causa.    But  for  the  sake  of  deamess  I  think  it  ■ 
desirable  that  we  should  address  our  minds  to  that  qoeitiii, 
and  see  what  was  the  effect  of  the  deed  when  it  existed,  and  wbt 
would  have  been  the  effect  of  the  deed  if  no  other  deed  hi 
been  subsequently  made.     Now  the  first  part  of  the  dispoiitiic 
clause  conveys  the  entire  estate  of  Mrs.  Kirkpatrick,  herita^ 
and  moveable,  to  herself  and  her  husband  in  conjunct  fee,  wui 
to  the  survivor ;  and  I  do  not  apprehend  there  can  be  anyditi&nltf 
in  the  construction  of  such  words  of  conveyance.     I  have  art 
heard  it  suggested  that  they  can  mean  any  but  one  thin^  tb, 
that  the  parties  who  are  made  disponees  under  that  deed  in  di 
first  instance, — ^the  husband  and  wife,  who  are  also  the  nuk« 
of  the  deed — ^become  j  oint  disponees,  and  that  the  survivor  of  tka 
takes  the  entire  fee  upon  the  predecease  of  the  other.    S«r, 
how  the  survivor  can  take  the  entire  fee  upon  the  prcdeoeiMif 
the  spouse,  in  consequence  of  a  conjunct  fee  having  been  mtil 
in  them,  if  no  conjunct  fee  was  ever  vested  in  them,  I  do  ail 
quite  see.  It  seems  to  me  that  the  dause  is  unintelligible  if  it  i> 
not  contended  to  have  effect  during  the  lifetime  of  the  t«t 
spouses ;   it  can  have  no  meaning,   and  no   practical  cSaet 
Whether  there  is  anything  else  in  the  deed  that  prevents  tM 
part  of  the  dispositive  clause  from  receiving  effiect  is  aante 
matter ;  but  the  clause  itself  is  plainly  in  its  expremm  ■i' 
meaning  a  clause  that  ought  to  receive  effect  as  soon  as  the  dii- 
position  is  delivered,  and  during  the  lifetime  of  the  two  ipoisflL 
But  then  it  is  said  that  the  deed  after  all  is  not  intended  tt 
have  that  effect,  but  is  only  a  mortis  causa  deed,  and  that  Ike 
effect  of  it  is  to  give  the  fee  of  the  estate  to  the  survivor,  ■i' 
then  to  give  effect  to  the  subsequent  destination  failing  the  ■^ 
vivor.     I  cannot  see  any  evidence  of  that  intention  in  the  deti 
I  am  of  opinion  that  to  certain  effects  and  in  a  certain  event  tkii 
deed  would  operate  to  regulate  the  succession  to  the  estals,  as' 
in  that  sense  it  is  a  mortis  causa  deed     If  Mr.  Ear^ntnck 
turned  out  to  be,  as  he  was,  the  survivor  of  the  two  spoosei,  as^ 
did  not  evacuate  the  substitution,  the  effect  of  the  deed  woiU 
be,  after  his  death,  to  make  the  trustees  therein  named  heiise' 
provision  in  trust  for  the  daughters  ;  and  so  it  would  be  a  deed 
regulating  the  succession.     But  it  would  not  be  a  deed  regsb^ 
ing  the  succession  until  that  event  occun«d,-»imtil  Mr.  Kii^' 
Patrick  or  the  survivor  of  the  spouses  died  and  left  the  dentis*' 
tion  to  take  effect    In  so  far  therefore  as  the  wponaet  ««* 
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concerned,  it  was  in  my  opinion  a  deed  inter  vivaa  ;  in  so  far  as 
the  ultimate  destination  was  concerned  it  would,  if  allowed  by 
the  sur>'ivor  to  take  effect,  have  operated  as  a  deed  mortis  causa. 
But  it  seems  to  be  thonght  that  even  supposing  this  is  the  proper 
construction  of  the  first  part  of  the  dispositive  clause,  the  deed 
could  have  no  effect  without  delivery,  and  that  it  was  not 
delivered.     Now   I  am  disposed  to  concur  in  the  opinion  ex- 
pressed by  the  Lord  Justice-Clerk,  that  a  deed  of  this  kind,  not 
a  mutual  deed, — ^for  I  do  not  understand  his  Lordship  to  have 
snggested  that  it  was  a  mutual  deed — but  a  joint  deed  executed 
by  the  spouses  in  favour  of  themselves,  and  making  themselves 
joint  dispouees,  may  be  held  to  be  a  delivered  de^  especially 
when  it  is  left  in  the  custody  of  the  husband,  and  disposes  of 
the  wife's  estate.     And  that  that  was  the  condition  of  matters 
is  fairly  presumable.     My  brother  Lord  Deas  suggests  that  if 
this  matter  of  the  delivery  of  the  deed  was  of  moment,  it  ought 
to  have  been  averred  and  proved  on  the  part  of  the  pursuer  that 
it  was  delivered,  while  there  is  no  statement  of  that  kind  on 
the  record.     It  would  have  been  a  very  strange  thing  for  the 
pnrsuer  to  have  undertaken  any  such  proof  or  to  have  made  any 
■nch  averment,  his  contention  being  that  that  deed  is  not  a  sub- 
■iflting  deed,    but  was  revoked  by  a  subsequent  deed;    and 
whether    it  was  delivered  or  not  is  therefore  a  matter  of 
indifference  to  hioL     I  make  the  observation  upon  the  pro- 
bability of  its  being  in  such  a  position  as  to  operate  as  a  deli- 
Tered  deed  only  for  the  purpose  of  making  more  clear   my 
construction  of  that  first  part  of  the  dispositive  clause.     Now 
this  being  the  nature  of  the  deed,  and  the  power  of  alteration 
being  expressed  in  the  terms  which  have  been  so  frequently 
leferred  to,  reserving  to  the  spouses  during  their  joint  lives,  and 
to  the  survivor,  a  power  to  alter,  the  position  in  which  the  parties 
stood  after  its  execution  appears  to  me  to  be  this :  Mrs.  Kirk- 
Patrick  undoubtedly  had  a  power  to  revoke  the  deed  as  a  donation 
Inler  virum  et  uxorem,     I  think  that  cannot  admit  of  doubt. 
But  she  had  also  a  power  either  jointly  with  her  husband,  or  by 
iMnelf  alone  if  she  survived,  to  alter  the  deed  without  exercising 
ber  right  to  revoke  it  as  a  donation ;  and  these  are  two  totally 
different  things.     Such  was  the  position  of  the  parties  when 
thej  changed  their  minds  as  to  the  mode  in  which  this  estate 
should  be  settled,  and  proceeded  to  make  the  deed  of  1867. 
Now  1  think  they  made  the  deed  of  1867  in  exercise  of  the 
power  reserved  to  them  in  the  deed  of  1866.     I  think  they  are 
▼cry  careful  to  show  that  that  is  so, — ^that  Mrs.  Kirkpatrick  is 
Bot  revoking  a  donation  which  she  made  to  her  husband,  but 
tbat  the  two  spouses  with  joint  consent  and  assent,  in  the  very 
tetiDB  of  the  reservation  at  the  end  of  the  previous  deed,  proceed 
to  make  a  new  one.     The  plan  of  this  new  deed  is  quite  obvious. 
The  estate  of  Mrs.  Kirkpatrick  was  almost  entirely  heritable, 
bot  if  it  had  been  converted  into  moveable,  and  had  become 
apoa  her  death  the  absolute  property  of  her  husband,  and  he 
Old  failed  to  convert  or  had  not  had  an  opportunity  of  again 
«oiiY«rting  it  into  heritage,  the  object  of  the  spouses  in  making 
both  the  deeds  would  have  been  defeated,  and  a  claim  of  legitim 
would  have  been  opened  up  to  all  the  children.     This  second 
deed  was  made,  among  other  purposes,  for  the  purpose  of  cut- 
-  ting  off  such  claims ;  whether  that  was  the  only  purpose,  or 
idiether  it  was  the  chief  purpose,  I  shall  not  undertake  to  say, 
bat  it  was  one  of  the  purposes  that  the  spouses  had  in  view  in 
wiHng  this  deed.     In  order  to  attain  that  object  it  was  indis- 
peoiable  to  divest  Mr.  Kirkpatrick  of  the  fee  that  was  given  to 
bfm  in  the  previous  deed.     It  could  not  be  done  without  that. 
.    Tbey  therefore  proceed  to  deal  with  this  estate  as  the  estate  of 
.    lira  Kirkpatrick  alone,  and  in  the  expression  of  the  inductive 
..  eMue  of  the  deed  of  1867   we  have  this  statement,  that  it 
li    in    order   "to  regulate  the  management  and  distribution 
of  the  means  and  estate  of  me,  the  said  Mrs.  Jean  Glas  or  Kirk- 
Patrick,  after  my  death."    That  is  the  declared  object,  and  the 
only  declared  object,  of  the  deed  under  the  hands  of  both  the 
^KiiMes.     Now  that  is  totally  inconsistent  with  the  existence  of 
%  fee  in  the  husband,— either  a  joint  fee  along  with  his  wife  or 
%  fae  in  the  event  of  his  surviving  her.     If  the  deed  of  1866  is  to 
•nbeisty  the  estate  is  not  the  estate  of  Mrs.  Kirkpatrick.    It  is 
te  estate  already  disposed  of,  and  dispq^ed  of  in  such  a  way  that 
ftom  the  date  of  the  execution  of  the  previona  deed  it  ceased  to 
\m  hm  estate.    The  deed  prooeeds  to  conTey  both  heritage  and 
«lKrrea&Ie8»  and,  being  ineffectual  as  a  conveyance  of  heritage, 
%qr  brother  Lord  Dmb  aeema  to  think  that  it  ia  a  yery  unim- 


portant deed  in  its  effect  altogether, — that  the  conveyance  of 
moveables  is  practically  inoperative,  because  there  was  really 
very  little  moveable  estate  left  by  Mrs.  Kirkpatrick ;  and  he 
seems  also  to  have  imagined  that  such  moveables  as  she  did  leave 
were  not  bestowed  upon  her  daughters.     But  that  is  a  mistake  ; 
for  the  moveable  estate  is  by  very  express  words  directed  to  be 
given  to  certain  of  the  daughters.      But  what  is  of  far  more 
importance  to  observe  is,  that  the  conveyance  of  the  moveable 
estate,  if  the  Clyde  trustees  had  by  compulsory  sale  taken  the 
laud,  would  have  been  the  only  operative  part  of  the  deed  ;  and 
if  the  Clyde  trustees  had  taken  a  portion  of  the  land,  then  both 
the  heads  of  the  conveyance  would  have  been  important, — ^both 
the  conveyance  of  the  heritable  estate  and  the  conveyance  of 
the  moveable  estate.     In  short,  the  deed  is  not  more  important 
in  the  eyes  of  those  who  made  it,  and  might  have  been  less  im- 
portant in  their  eyes,  in  respect  of  the  conveyance  of  heritage 
than  in  respect  of  the  conveyance  of  moveables.     At  all  events 
it  is  perfectly  clear  that  it  does  subsist  as  a  conveyance  of  move- 
ables, and  is  effectual ;  and  it  subsists  not  only  as  a  conveyance 
of  moveables,  but  it  subsists  also  as  a  very  strong  and  distinct 
expression  of  the  mind  and  intention  of  the  parties  as  to  the 
regulation  of  Mrs.  Kirkpatrick*s  succession,  and  the  condition 
in  which  her  estate  is  to  remain  during  her  survivance  and  down 
to  the  day  of  her  death  ;  because  the  effect  of  the  deed,  apart 
altogether  from  the  conveyance  of  moveables,  is  in  my  opinion 
to  operate  on  the  one  hand  a  renunciation  by  Mr.  Kirkpatrick 
of  the  right  of  fee  given  to  him  under  the  deed  of  1866,  and  a 
restoration  of  Mrs.  Kirkjmtrick  to  her  full  right  of  fee  in  that 
estate ;  and  all  that,  I  apprehend,  can  be  operated  by  a  declara- 
tion of  purpose  without  the  necessity  of  dispositive  words.     I 
put  this  question  aa  a  test  of  Mr.  Kirkpatrick's  position  under 
this  second  deed.     Suppose  that  the  heir  had  not  interfered,  but 
that  Mr.  Kirkpatrick  had  come  forward  after  his  wife*s  death 
and  said,  *'  This  is  not  a  good  conveyance  of  the  heritable  estate, 
and  consequently  the  deed  of  1866  stands  in  force  as  regards  the 
heritable  estate,  and  I  claim  the  right  of  fee  adversely  to  my 
daughters,'* — could  he  have  done  that  ?     He  certainly  could  if 
the  deed  of  1866  subsists.     If  the  deed  of  1866  is  not  destroyed 
by  the  deed  of  1867,  that  was  his  right.     But  can  anybody  be 
heard  to  maintain,  that  after  this  arrangement  with  his  wife  for 
the  regulation  of  her  succession,  and  after  he  had  given  up  his 
right  as  fiar  under  the  deed  of  1866,  and  restored  her  to  the 
fidl  right  and  management  of  her  own  estate,  he  could  still  at 
her  death  claim  under  the  deed  which  was  so  superseded  ?    I 
apprehend  that  is  impossible.     And  that  appears  to  me  to 
be  a  crucial  test ;  because  this  defect  of  the  deed  of  1867  is  not 
a  defect  available  to  the  heir  only,  as  in  the  case  of  deathbed. 
It  is  a  defect  available  to  everybody  having  interest ;  and  if  Mr. 
Kirkpatrick  had  a  fee  under  the  deed  of  1866,  and  that  fee  was 
not  destroyed  by  the  deed  of  1867,  he  could  have  claimed  that 
fee  adversely  to  his  own  children.     But  I  think  that  he  would 
have  been  barred  most  effectually  by  that  to  which  he  agreed 
under  the  deed  of  1867,  and  that  he  would  have  made  that 
claim  in  vain.     The  clause  of  reservation  to  which  reference  has 
been  made,  in  the  deed  of  1867,  is  one  of  very  great  importance, 
but  I  take  it  not  by  itself  but  in  connexion  with  the  whole  of 
the  rest  of  this  deed,  as  showing  very  clearly  that  Mr.  Kirk- 
patrick gave  up  his  right  of  fee,  and  consented  to  be  reduced  to 
that  position  which  the  law  would  have  assigned  to  him  at  any 
rate  as  regards  the  heritable  estate,  viz.,  to  have  a  liferent  by 
courtesy.     I  say  this  reservation  at  the  end  of  the  deed  is  most 
important  when  taken  in  connexion  with  all  the  other  clauses 
of  the  deed,  indicating  that  purpose  and  desire.    But  the  clause 
of  reservation  itself,  as  it  is  called,  though  it  is  a  great  deal  more 
than  a  clause  of  reservation,  does  in  so  many  words  distinctly 
declare  that  from  that  time  forward  Mrs.  Kirkpatrick  is  full 
and  unlimited  fiar  of  the  estate.     It  does  not  give  her  a  faculty. 
That  is  not  the  nature  of  the  thing  at  aU.      It  is  a  reservation 
to  her  of  that  which  naturally  belongs  to  her,  viz.,  the  full 
property  and  right  of  disposal  of  the  estate ;  and  supposing  that 
she,  not  revoking  the  deed  of  1866,  not  asserting  her.  original 
right  as  fiar  of  the  estate  before  any  deeds  were  executed  at  all, 
but  reciting  this  clause  of  reservation  at  the  end  of  the  deed  of 
1867,  and  professing  to  act  upon  that  and  that  alone,  had  con- 
veyed the  estate  either  gratuitously  or  onerously,  could  any  one 
have  competed  with  her  disponee's  title?    If  she  had  sidd  it^ 
would  the  pnrchaaer  not  have  had  a  good  title  in  competition 
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with  Mn  KirkpfttriekT  If  abe  bid  givea  it  gratuitoualy,  would 
the  gratuitous  di^ponee  not  have  been  untitled  to  it  iq  com- 
petition with  Mr  Kirkpatrick  1  Now  if  that  ii  so,  bow  ia  it 
poftHibk  that  there  coitld  itill  Buibsbt,  notwith«tandmg  of  that 
right  and  power  in  Mrs.  Kirkpatrick,  a  present  right  of  joint 
fee,  and  a  proapectivo  right  of  aole  fee  in  her  husband  ?  The 
two  things  are  utterly  in  consistent  They  cannot  atand  to- 
gether ;  and  yet  the  whole  of  this  deed^  except  that  part  of  the 
dispositive  clause  which  profeaaea  to  convey  bt^ritage,  is  a  suh- 
aisting  and  valid  deed  expressive  of  the  wishes^  desires^  and 
intentions  of  the  two  spouse*.  For  these  reaaotw  1  come  to  the 
conclusion  that  the  dted  of  ]  867  o{>eratea  aa  a  revocation  of  the 
deed  of  1866^  and  I  axn  not  sure  that  I  should  be  quite  content 
to  say  that  it  implies  a  revocation  of  the  deed  of  1866,  At  all 
events,  I  do  not  aay  that  at  aU  in  the  same  sense  tn  which  a  re« 
vocation  is  implied  from  a  mere  new  conv^ance.  The  case  is 
very  dtfTenmt  from  that.  This  revocation  depeuda,  not  on  the 
new  convey anee,  but  on  the  eiqiress  desire, ^the  explanation  of 
the  arr&agement  which  is  made  between  the  spouses  for  the 
disposal  of  Mra.  Kirkpatrick 'a  estate  after  her  death.  Their 
whole  intention  and  purpose  as  ©xpre^aed  in  this  deed  are  so 
Inoonaisteut  with  the  subsiatence  of  the  previous  deed  that  if  it 
does  not  amount  to  an  express  revocation,  it  Is  at  all  events  an 
implication  of  a  very  diflerent  and  a  much  stronger  kind  than 
that  which  arises  from  the  mere  execution  of  a  new  conveyance. 
For  these  reasons  I  concur  with  the  majority  of  your  Lordships 
in  holding  that  the  interlocutor  otight  to  be  adhered  to. 

Adhere^ 
Ai;L  Solicitor-General  (Cfkrk),  Q.C.  M'Laren,  Aaher; 
Alexander  Howe,  W.S,  Agtnt^AU.  Miliar,  Q.C.,  Watsoti, 
Balfour;  Murray,  Beith,  and  Murray^  W,3,  Agerii^. — F^ 
Clyde  TruaUea,  Kinnear  f  Webster  and  Will,  S*aC,  Ageni*,— 
B,  Clerk  A.^iL 

Maech  20,  1&7S- 

FIBST  ijiviaioif* 

BCTFREKD  Alexakdeh  He^vry  Bridges,  FursucTf 

V.  Lord  Saltouk,  Defender, 

Sfrvitude — IHwr — Supply  of  WattT^Mill^-Freitriptive  uAf — 
The  proprietor  of  a  mill  and  his  aqthors  had  baen  in  the 
habit  for  upwarda  of  40  years  of  taking  water  from  a  march 
hnm—ffdd  that  he  was  not  entitled  to  desist  from  using  the 
water  and  return  it  to  the  burn  nnleHs  precautions  were 
taken  that  no  injury  could  result  to  the  opposite  property, 
which  was  the  tervieut  teoemeut. 

TnE  lands  of  Ardlaw,  the  property  of  the  Rev.  Mr.  Eriflges, 
were  separated  from  the  lands  of  Tyrie,  the  property  of 
Lord  Saltour*,  for  a  considerable  distjince  by  a  bnra  calif  d 
the  burn  of  Tyrie.  For  a  period  considerably  over  40 
years  water  had  been  diverted  from  this  bum  by  a  lade 
for  the  purpose  of  supplying  a  mill,  called  Nether  Tyrie, 
ou  Lord  Saltoun's  property.  After  the  water  thus  diverted 
had  passed  the  mill  it  was  returned  to  the  Tjrie  burn 
by  one  of  two-water  courses — one  to  be  used  when 
the  mill  was  going-,  and  the  other  when  it  was  not  going. 
These  two  water- courses  entered  the  Tyrie  burn  at  pointH 
(referred  to  afterwards  as  E  and  F)  considerably  below 
the  Ardlaw  march.  There  was  a  weir  at  the  iutake  of  the 
lade  (nt  a  point  afterwards  referred  to  as  B),  but  no  sluice 
until  about  500  yards  down  the  lade  (at  a  point  after- 
wards referred  to  as  A').  When  this  sluice  was  shut 
the  water  used  sometimes  to  overflow,  and  getting 
into  a  ditcb  returned  by  it  into  the  Tyne  burn  abotU  200 
feet  below  the  Ardlaw  march  {at  a  point  afterwards 
referred  toasD^*  In  1871  the  water  of  the  Tyrie  bum 
was  no  longer  required  for  the  Nether  Mill  of  Tyricj  and 
accordingly,  aa  the  lade  took  up  a  considerable  quantity 
of  land,  it  was  proposed  to  fill  it  up  and  return  all  the 
water  to  the  burn.  To  this  Mr.  Bridges  of  Ardlaw  ob- 
jected, on  the  ground  that  if  the  water  was  not  taken  as 


it  had  been  from  time  immemorial,  his  fields,  wMct  lay 
next  the  burn  and  were  lower  than  the  Tyrie  fields, 
would  be  flooded,  and  moreover  the  whole  drainage  of  hi( 
projjcrty  impeded. 

Lord  Saltonn  removed  part  of  the  weir  at  the  intake  at  B, 
and  closed  the  mi  11- lade.  Mr.  Bridges*s  factor  caused  the 
weir  to  be  repaired,  and  Lord  SalLoun  then  cat  a  ditch 
on  his  own  ground  running  parallel  to  the  bum,  which 
entered  it  at  tbe  point  D',  lilow  the  Ardlaw  march;* 
sluice  was  erected  immediately  below  the  intake,  and 
the  old  lade  filled  up.  Mr.  Bridges  complained  that  the 
sluice  bad  the  effect  of  sending  more  water  than  formerly 
over  the  weir  at  the  intake,  and  also  that  the  water 
which  was  returned  at  D»  caused  the  water  in  the  bum  b 
regorge,  there  being  yeiy  little  fall  there. 

In  these  circumstances,  after  considerable  correspondence, 
Mr*  Bridges  raised  an  action  against  Lord  Saltonn,  ia 
which  he  concluded  as  follows  : — 

"Therefore  it  ought  and  should  be  found  and  declared,  Ij 
decree  ot  the  Lonli  of  our  Couocil  and  SesBion,  that  the  de- 
fender had  and  hj^  no  right  ta  abut  up  or  obstruct  the  wstef- 
course  or  mill-lade  taken  off  from  the  hara  of  Tyrie,  at  ft  point 
in  «aid  burn  where  it  forma  the  boundoiy  between  the  Iao<k  d 
Ardlaw  and  Tyrie  reapectively  belangiog  to  the  pursn^r  isd 
the  defender,  and  thejice  procisediag  through  the  defeader'i 
aaid  Undfi  to  the  Nether  Mill  of  Tyrie^  and  tbenc«  prriceedbf 
through  the  dcfender^B  said  landa  UDtil  it  joina  the  burn  of  T|Tie 
at  a  point  below  the  pursuer's  liuidB  of  Ardlaw,  or  to  do  aaj' 
thing  whcireby  the  flow  of  water  throughout  the  whole  eouni 
of  the  Baid  water-course  or  milldade  tnxy  be  in  aay  way  impfdel 
or  obstmeted  ;  aod  it  ought  and  should  be  fouD<l  and  dedu^d, 
by  decree  foresaid,  that  the  operations  of  the  defender  npoa  tbff 
said  water-course  and  mitl-lade,  and  the  diversion  of  the  tnkr 
thereof  by  him,  are  and  were  illegal  and  iin warrantable :  A^ 
the  said  defender  ought  and  ahoiild  be  decerned  and  ordftiaei 
by  decree  of  our  said  LoniB>  forthwith  to  restore  the  mi 
water-course  or  mtll-kde  to  ita  former  state,  or  at  least  t^  i««tore 
or  open  up  the  same^  so  that  the  water  may  flow  as  freely  •■ 
before  along  the  whole  course  thereof,  and  that  at  the  «j^t  of 
a  man  of  ekill  to  be  appointed  by  our  aaid  Liorda  ;  and  upea 
matters  l>eing  restored  to  their  orii^nal  state,  the  eaid  defeadff 
ought  and  should  he  intenlieted,  prohibited,  and  discharged,  bj 
decree  of  our  said  Lordfi,  iii  all  time  coming^  from  causing  tk 
water  now  taken  or  that  wan  in  use  to  be  taken  into  the  tud 
milldade  from  the  aaid  bum,  to  be  returned  thereto  at  isj 
other  point  than  that  at  which  ft  has  from  time  immemorifl 
and  prior  to  the  said  illegal  operations,  beeu  returned,  and  ijm 
interfering  with  tho  water  of  the  bum  of  l^rie^  or  with  aid 
bum  itself,  so  aa  to  make  th«  said  water  flow,  in  the  ooutk  d 
that  biim,  over  the  intake^  and  betweeii  that  point  and  4fe 
point  where  the  way  dead  from  the  Nether-mill  used  to  j<rt 
said  course,  to  any  greater  exteot  than  it  flowed  prior  to  tk 
said  defender's  dlegal  operations ;  or,  at  ail  eventa,  the  iiil 
defender  ought  and  should  be  interdicted,  prohibited,  and  dii- 
cbargedj  by  decree  of  our  said  Lonla,  from  altering  the  pl»c*  it 
which  the  water  now  taken,  or  that  was  in  use  to  be  Uke% 
into  the  said  mill-lade  from  the  ssid  bum,  has  from  time  its- 
memori4d,  or  prior  to  the  said  illegal  operations;,  been  r^araed 
thereto,  and  Interfering  with  the  said  water  to  the  effe^  fme- 
said,  until  he  shall,  at  hia  own  expense,  have  taken  all  hccomitj 
]»recautioni,  at  the  sight  of  a  person  to  be  appointed  by  im 
eaid  Lords,  to  Y^rotect  the  knds  of  the  puraner  (torn  iajaij*'' 

Pleaded  for  the  pursner — 

1,  The  defender's  operations  being  illeg^  and  to  ^e  pra*^ 
Buer's  injury  and  damnge,  the  pursuer  waa  entitled  to  ohto 
decree  to  that  effect,  and  ordaining  the  defender  to  n^bm 
matters  to  their  original  poaitfOE.  2.  The  defender  wa*  atft 
entitled  to  disturb  the  state  of  matters  in  regwd  to  the  wattf 
of  the  burn  of  Tyrie,  which  had  eibted  from  time  immemonii. 
or  at  all  evmiU  since  the  estates  of  Ardlaw  »nd  Tyrie  had  h«o 
held  by  different  proprietors.  3.  The  defender  was  not  entiilwl 
to  return  the  water  taken  by  him  from  the  bum  of  Tyrie  t&tto 
said  bum  at  any  point  ojiposit«  to  the  pursiur^  land^  or 
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different  from  that  at  which  the  same  had  hitherto  been 
returned.  4.  The  defender  was  not  entitled  to  disuse  the  mill- 
lade  without  at  least  taking  all  necessary  precautions  against 
injury  arising  to  the  pursuer's  lands.  5.  Matters  having  been 
restored  to  their  original  position,  the  pursuer  was  entitled  to 
protect  his  property  from  the  risk  of  injury  by  obtaining  decree 
interdicting  the  defender,  in  all  time  coming,  from  returning 
the  water  taken  into  the  mill-lade  to  the  bum  at  any  point 
opposite  the  pursuer's  lands,  or  different  from  the  point  at 
which  the  said  water  had  hitherto  been  returned,  and  from 
interfering  with  the  water  of  the  said  burn.  6.  At  all  events, 
the  pursuer  was  entitled  to  obtain  such  interdict,  until  all 
necessary  precautions  were  adopted  by  the  defender  at  his  own 
expense  for  preventing  injury  to  the  pursuer's  property. 

Pleaded  for  the  defender — 

1.  The  pursuer's  statements  were  not  relevant  or  sufficient  in 
law  to  support  the  conclusions  of  the  Summons.  2.  The  de- 
fender was  entitled  to  shut  up  the  mill-lade,  in  respect  that  the 
same  was  exclusively  within  his  own  lands,  and  had  been  made 
and  used  as  well  as  controlled  exclusively  by  the  proprietor  of 
these  lands.  3.  At  all  events,  the  defender  was  entitled  to 
shut  up  the  lade  upon  providing  the  substitute  channel,  whereby 
the  water  was  conveyed  in  a  line  parallel  to  the  bum  and 
restored  to  the  burn  at  a  point  below  that  at  which  the  pursuer 
was  proprietor  of  any  lands.  4.  The  action  could  not  be  main- 
tained, in  respect  that  the  operations  complained  of  had  not 
cansed  and  would  not  cause  injury  or  damage  to  the  pursuer  or 
his  lands.  5.  The  pursuer's  whole  material  statements  being 
unfounded  in  fact,  the  defender  ought  to  be  assoilzied,  with 
expenses. 

On  24th  December  1872  Lord  Ordinary  (Giflford),  after 
a  proof,  pronounced  the  following  interlocutor : — 

'*  Finds,  in  point  of  fact,  Firstj  that  for  more  than  forty  years 
preceding  the  present  action,  and  preceding  the  operations  to 
which  the  present  action  refers,  the  bum  of  Tyrie  formed  the 
boundary  between  the  lands  of  Ardlaw,  belonging  to  the  puiv 
■oer,  and  the  lands  of  Tyrie,  belonging  to  the  defender ;  Seamd^ 
That  for  more  than  forty  years  preceding  the  present  action 
and  the  operations  foresaid,  part  of  the  water  of  the  said  bum 
of  Tyrie  has  been  in  use  to  be  diverted  from  the  main  course  of 
the  said  bum  into  a  mill-lade  constructed  through  the  defen- 
der's lands  for  supplying  the  Nether-mill  of  Tyrie,  on  the  lands 
of  Tyrie,  belonging  to  the  defender ;  Third,  That,  during  the 
period  foresaid,  the  water,  or  part  thereof,  was  diverted  from 
the  main  channel  of  the  said  burn  into  the  said  lade  by  means 
of  a  weir  constructed  across  the  main  bed  of  the  bum,  and  by 
means  of  which  weir  or  intake  the  water  was  diverted  into  the 
lade  ;  Fourth,  That,  during  said  period,  there  was  no  sluice 
upon  the  said  lade,  at  the  head  of  the  lade,  or  at  the  intake, 
but  that  during  the  whole  period  there  was  a  sluice  on  the  lade 
near  the  mill,  and  about  500  yards  from  the  intake,  which 
slnice  was  used  at  the  pleasure  of  the  defender's  tenant  of  the 
mill ;  and,  Fifth,  That  when  this  sluice  was  shut,  the  water 
flowing  down  the  said  lade,  so  far  as  not  dammed  back 
by  the  sluice,  escaped  by  a  back  ditch  and  rejoined  the  bum  at 
a  point  immediately  above  the  bridge  over  the  said  bum,  and 
some  distance  below  the  pursuer's  lands  of  Ardlaw  :  Finds  in 
point  of  law,  that  the  defender  is  entitled  to  discontinue,  if  he 
pleases,  the  use  of  the  said  mill-lade,  and  is  not  bound  to  up- 
hold or  keep  up  the  same  for  the  purpose  of  diverting  from  the 
bam  the  water  which  fob  the  last  forty  years  the  lade  has  been 
in  use  to  receive:  Further,  finds  that  the  defender,  without 
prejudice  to  his  legal  pleas,  has  made  through  his  own  lands  a 
new  cut  commencing  at  the  said  bum  at  the  intake,  where  the 
defender's  said  original  lade  commenced,  and  ending  at  the  said 
bum  at  a  point  considerably  below  the  lowest  point  of  the 
Ardlaw  march,  and  that  for  the  purpose  of  receiving  from  the 
»bam,  and  carrying  past  the  pursuer's  lands,  the  same  quantity 
of  water  as  was  formerly  in  use  to  be  taken  by  the  said  mill- 
lade  :  and  Finds,  that  although  the  old  sluice  of  the  said  mill- 
lade  has  been  placed  upon  the  said  new  cut,  yet,  before  the 
nising  of  the  present  action,  the  defender  offered  to  remove  the 
•aid  slnioe,  and  to  receive  into  the  said  new  oat  as  much  or  as 
Kttle  water  aa  the  pursuer  might  desire :  Finds,  in  point  of  law, 
andwithont  prejudice  to  the  finding  in  law  above  written,  that 


the  defender  cannot  be  required  to  do  more  than  he  has  done, 
and  offered  to  do,  before  the  present  action  was  raised  : 
Therefore  assoilzies  the  defender  from  the  whole  conclusions  of 
the  action  as  laid,  and  decerns,  reserving  always  to  the  pursuer 
to  have  the  sluice  removed  from  the  new  cut  in  terms  of  the 
defender's  offer,  if  the  pursuer  shall  wish  this  to  be  done  :  Finds 
the  defender  entitled  to  expenses,  and  remits  the  account,"  etc. 

"Note. — It  rather  appears  from  the  evidence  of  some  of  the 
skilled  witnesses  in  this  case,  as  well  as  from  the  correspondence, 
that  the  whole  dispute  between  the  parties,  as  well  as  the  whole 
of  the  somewhat  complicated  and  serious  litigation,  might  have 
been  avoided  by  an  amicable  arrangement,  and  by  a  compara- 
tively small  outlay  expended  in  deepening  and  rendering 
equable  the  channel  of  the  Tyrie  bum,  where  it  forms  the  march 
between  the  pursuer  and  the  defender,  and  for  a  little  way 
further  down.  So  far  as  the  Lord  Ordinary  can  judge,  this 
would  have  been  an  improvement  to  both  parties,  and  it  certainly 
could  have  been  accomplished  at  much  less  expense  than  either 
party  has  incurred  in  the  present  litigation. 

"  The  parties,  however,  failed  in  effecting  any  amicable  arrange* 
ment,  and  each  of  them  now  stands  on  his  anmmum  jus,  or  hia 
strict  and  highest  legal  right ;  and,  although  regretting  that  the 
litigation  was  not  avoided,  the  Lord  Ordinary  has  endeavoured 
to  decide  the  case  according  to  the  strictest  principles  of  law, 
without  considering,  and  indeed  without  inquiring,  which 
party  was  to  blame  for  the  failure  to  effect  an  amicable 
settlement. 

*<  The  case  raises  points  of  considerable  difficulty  both  in  law 
and  in  fact.  It  has  this  striking  peculiarity,  that  it  is  a  com- 
plaint by  a  riparian  proprietor  against  a  xnill-owner  on  the 
opposite  bank,  complaining,  not  that  the  miller  is  taking  too 
much  water,  or  at  too  high  a  level,  which  are  the  usual 
challenges,  but  that  the  miller  is  not  taking  enough  water,  or 
not  taking  so  mhch  as  he  used  to  take,  and  that  he  is  restoring 
it  at  too  high  a  ])oint.  These  are  unusual  complaints,  though 
it  is  quite  possible  in  certain  cases  that  they  may  be  well 
founded  in  law. 

"The  first  question  in  point  of  fact  is,  which  is  the  main  or 
proper  course  of  the  Tyrie  bum,  and  which  is  the  lade,  or  are 
the  two  channels  both  bums  or  both  artificial  lades  ?  These 
questions  lie  at  the  root  of  the  dispute,  and  although  in  one 
aspect  of  the  case  their  decision  may  be  avoided,  yet  the 
general  law  of  the  case  cannot  be  satisfactorily  applied  without 
answering  these  questions  in  point  of  fact. 

"  The  Lord  Ondinary  has  thought  it  his  duty  to  exhaust  the 
case  by  findings,  both  in  fact  and  in  law,  instead  of  resting  his 
judgment,  as  perhaps  he  might  have  done,  upon  the  sufficiency 
of  tibe  works  and  tenders  made  by  the  defender. 

"Now  the  Lord  Ordinary  thinks,  looking  to  the  whole  evi- 
dence and  to  the  whole  circumstances,  that  it  is  sufficiently 
proved  that  the  main  channel  of  the  Tyrie  bum  is  in  the  line 
of  the  march  between  the  pursuer's  lands  of  Ardlaw  and  the 
defender's  lands  of  Tyrie.  In  short,  the  Tyrie  bum  is  the 
march  between  the  two  properties,  and  the  channel  diverting 
some  of  the  water  to  the  Nether-mill  of  Tyrie  is  not  the  main 
channel,  or  a  main  channel  of  the  bum,  but  is  merely  a  mill- 
hide. 

"The  Lord  Ordinary  thinks  this  is  the  result  of  the  evidence 
as  a  whole.  The  old  maps,  the  old  witnesses  whose  evidence 
was  taken  in  reUntis,  the  nature  of  the  ground  and  the  manner 
in  which  the  mill  water  was  used,  treated,  and  ultimately  dis- 
posed of,  all  point  to  this  result.  No  doubt  both  channels  are 
to  a  certain  extent  artificial.  The  old  burn  of  Tyrie  seems  origi- 
nally to  have  spread  out  in  the  fiat  and  marshy  ground,  and 
wandered  somewhat  irregularly  from  pool  to  pooL  But  long 
since  it  was  straighted  and  confined,  and  became  the  march  bum 
which  it  now  is.  This  early  operation,  as  well  as  the  original 
construction  of  the  mill-lade,  are  beyond  living  memory,  but 
enough  of  indications  remain  to  enable  us  to  say,  with  some 
confidence,  '  This  is  the  bum  forming  the  march,  and  this,  which 
rans  exclusively  through  the  defender's  lands  of  Tyrie,  is  a 
mere  mill-lade  for  the  use  of  Tyrie  mills.'  To  notice  only  one 
circumstance,  omitting  others,  tiie  weir,  the  nse  of  which  is  to 
divert  the  water,  is  built  across  the  main  channel,  and,  by  itself, 
indicates  which  is  the  bum  and  which  is  the  lade.  A  weir  or 
dam  dyke  is  never  erected  across  a  mill-lade,  bat  only  aoross  a 
stream  or  bum  from  which  water  is  to  be  diverted.    The  oae 
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of  it  18  to  stop  and  raise  the  water,  in  order  to  aend  it  down  the 
milMade,  and  as  the  weir  has  existed  for  more  than  forty  years, 
the  Lord  Ordinary  thinks  it  is  by  itself  ahnost  conclusive  of  the 
question  which  is  the  bum  and  which  is  the  lade.  In  connexion 
with  the  other  evidence  the  Lord  Ordinary  has  not  much  doubt 
on  this  matter  of  fact,  which  is  very  important  in  reference  to 
the  present  case. 

**  In  the  next  place,  however,  it  seems  equally  clear  that 
during  the  whole  prescriptive  period  there  was  no  sluice  on  the 
mill-lade  at  its  upper  end  or  point  of  junction  with  the  bum, 
and  the  result  of  this  is  that  the  milMade  not  only  could 
receive,  but  must  receive,  and  must  have  received,  all  the  water 
that  was  directly  diverted  or  stopped  into  it  by  the  weir.  It 
may  be  noticed  in  passing  that  in  the  evidence  the  word  intake 
is  somewhat  improperly  applied  by  some  of  the  witnesses  to  the 
weir.  The  intake,  strictly  speaking,  is  not  the  weir,  but  the 
opening  of  the  lade,  which  ti^es  in  the  water,  and  where  an  in- 
take sluice  is  usually  placed. 

**  The  fact  that  there  was  no  intake  sluice  in  this  case  is  an 
unusual  one,  and  might  found  some  kind  or  right  in  the  pursuer, 
for  if  there  had  been  an  intake  sluice  at  the  weir  always  in  use, 
or  always  capable  of  being  used,  and  by  shutting  which  the 
miller  might  at  his  pleasure  have  sent  the  whole  water  over  the 
weir  and  prevented  any  from  coming  down  the  mill-lade,  there 
would  hardly  have  remained  any  question  in  the  present 
case. 

**  But  although  there  was  no  sluice  at  the  intake,  there  was  a 
sluice  on  the  mill-lade  a  good  way  further  down,  about  500  yards 
from  the  intake,  and  within  a  very  short  distance  of  the  mill 
itself,  and  the  Lord  Ordinary  thinks  it  sufficiently  proved  in 
evidence,  that  this  sluice  was  always  in  use,  or  capable  of  being 
used,  and  was  at  the  entire  command  of  the  miller,  the  defender's 
tenant.  This  is  a  very  important  fact,  for  by  that  sluice,  at  A^ 
on  the  plan  No.  61  of  Process,  the  whole  water  in  the  mill-lade 
could  be  stopped,  and  dammed  back  at  the  miller's  pleasure 
(that  is,  at  the  defender's  pleasure),  and  the  miller  often  did  so. 
There  is  a  dispute  whether  this  sluice  could  dam  the  water  back 
beyond  the  intake,  but  this  is  not  very  material,  for  it  seems 
proved  that  when  the  sluice  at  A^  was  shut,  the  water,  if  not 
dammed  back  to  the  intake,  escaped  over  the  buik  of  the  naill-lade, 
which  acted  as  a  sort  of  waste  or  spill  water,  aod  the  water  so 
escaping  being  the  whole  surplus  water  of  the  lade,  flowed  down 
a  back  ditch,  and  rejoined  the  main  burn  above  the  bridge  at  the 
point  D^  on  the  plan  No.  6 1  of  Process.  This  is  extremely  material, 
for  D^  is  the  point  where  the  defender's  new,  or  substitute  cut, 
after  mentioned  rejoins  the  burn,  and  it  seems  to  be  proved  in 
evidence,  that  while  the  la<le  was  ia  use,  the  defender's  miller 
might  at  his  pleasure,  by  shutting  the  sluice  at  A^,  have  made 
the  whole  surplus  contents  of  the  lade  flow  back  to  the  bum 
at  Di. 

"  It  may  be  noticed,  in  passing,  that  the  fact  of  the  complete 
■hut-off  sluice  at  A^  as  well  as  the  spill*  water  sluice  close  to  the 
mil],  speak  vcffumes  as  to  the  lade  being  a  proper  mill-lade,  and 
not  a  natural  channel  of  the  bum. 

**  Matters  stood  thus  from  time  inmemorial,  or  at  least  for 
more  than  40  years.  Becently,  however,  the  defender  has 
given  up  his  mill  at  Nether  l^ne,  smd  having  no  further  use  for 
the  mill-lade,  he  became  desixvns  of  filling  it  up  and  improving 
his  land.  The  question  is,  is  be  entitled  to  do  so ;  and  if  so, 
on  what  conditions  ? 

"  After  a  great  deal  of  communing  the  defender,  in  order  to 
avoid  question,  resolved  to  make  a  new  cut,  leaving  the  bum  at 
the  old  weir  at  B,  and  rejoining  the  burn  at  D^,  which  is  more 
than  200  feet  lower  down  than  the  defender's  property,  intending 
this  new  cut  to  carry  the  same  quantity  of  water  that  the  old 
lade  had  done,  and  in  order  to  show  or  to  secure  this,  the  de- 
fender caused  the  old  sluice — the  identical  structure  which  had 
formerly  been  on  the  old  lade  at  A',  to  be  placed  on  the  new 
out,  but  a  great  deal  further  up,  and  near  the  intake.  The  de- 
fender offered,  however,  long  before  the  present  action  was  raised 
to  take  into  and  send  down  the  new  cut  *'  as  much  or  as  little 
water  as  Mr.  Bridges  (the  pursuer)  may  desire,"  and  again  he 
offered  *'  not  only  to  take  into  the  new  cut  whatever  quantity 
of  water  he  (the  pursuer)  may  desire,  but  also  to  remove  the 
sluice  at  present  at  the  head  of  the  cut  altogether." 

**  Now  the  Lord  Ordinary  is  of  opinion  that  the  offers  made 
by  the  defender  were  reasonable,  and  were  aU  that  the  purtuer 


could  either  in  law  or  in  reason  demand.  The  whole  water 
taken  by  the  old  mill-lade  might  undoubtedly  at  any  time,  by 
shutting  the  sluice  at  A',  have  been  returned  to  the  sluice  at  D\ 
and  this  is  exactly  what  is  done  by  the  new  cut.  And  if 
there  was  any  doubt  about  the  sluice  passing  more  or  leas  water 
in  its  new  position  than  it  did  formerly,  what  could  be  more 
reasonable  than  the  defender's  offer  to  take  it  away  altogether, 
and  to  send  down  the  new  cut  just  as  mach  or  jast  as  htUe 
water  as  the  pursuer  might  please? 

*'  If  the  Lord  Ordinary  is  right  in  the  view  now  suggested,  there 
would  be  enough  to  settle  the  case  without  going  to  the  some- 
what nice  question  of  law  which  lies  beyond. 

**  But  the  question  of  law  is  really  raiaed  by  the  summoDi, 
and  the  Lord  Ordinary  does  not  think  that  in  fairness  he  is 
entitled  to  avoid  it,  and  he  feels  compelled  to  negative  the  con- 
clusions of  the  action. 

**  If  in  point  of  fact  the  march  is  the  main  course  of  the  Tyzie 
bum,  and  the  cut  through  the  defender's  lands  to  the  mill  of 
Tyrie  is  a  mere  mill-lade,  then  the  right  ia  very  near  the  recog- 
nised right  or  servitude  of  aquashaustus.  The  defender  and  ha 
mill  of  Tyrie  are  the  dominant  tenement,  the  stream  or  the  lands 
interested  in  it  are  the  servient.  In  such  a  case  the  serrient 
tenement  can  hardly,  without  circumstances  which  do  not  occur 
here,  compel  the  dominant  tenement  to  exercise  its  right,  that 
is  to  take  water  whether  it  will  or  not,  that  is  to  uae  and  mam- 
tain  the  lade  though  the  mill  have  disappeared.  A  servitude 
is  a  burden  on  the  servient  tenement,  and  a  right  fHer<E/ac«Uatk 
in  the  dominant.  There  is  no  instance  in  any  of  the  knowa 
servitudes,  whether  of  way,  of  aqueduct,  of  water,  of  light,  orol 
support,  of  compelling  the  dominant  tenement  to  exercise  a  nfjA 
which  it  wishes  to  relinquiBh.  This  would  be  reversing  the 
relation  of  the  properties,  and  the  only  altemative  is  to  suppose 
that  the  pursuer,  as  owner  of  Ardlaw,  has  acquired  a  servitude  ' 
or  some  kind  of  right  over  the  lands  of  Tyrie.  It  might  be 
suggested  that  while  Tyrie  had  a  right  of  aqusehanstus  from  the 
stream,  Ardlaw  had  a  right  of  aqusductus,  or  of  sending  the 
same  water  through  the  lands  of  Tyrie.  But  this  is  really  u- 
tenable,  Ardlaw  has  no  mill  to  serve,  and  he  would  prdssUy 
shrink  from  the  burden  which  a  dominant  owner  most  bear  of 
upholding  the  dam-dykes  and  aqueducts. 

"  It  is  needless  to  enter  further  into  the  details  of  the  cm. 
The  dispute  as  to  the  backwater  at  Bodychell  mill,  the  queetkm 
how,  and  how  far  the  lower  comer  of  the  lands  of  Aidbv  is 
flooded  or  prevented  from  being  drained,  the  action  and  effect 
of  the  Glashiemyre  Bum,  are  all  matters  on  which  there  is  i 
good  deal  of  contradictory  evidence.  In  some  aspects  of  the 
case  these  matters  of  fact  may  be  material,  but  the  Lord  Ordi- 
nary prefers  to  rest  his  judgment  on  the  broad  general  gronnds 
which  he  has  above  shortly  indicated." 

Mr.  Bridges  reclaimed,  and  argaed — 

The  defender  was  not  entitled  to  desist  from  taking  the  um 
amount  of  water  as  had  been  taken  from  time  immemorial  unka 
he  took  precautions  so  that  the  pursuer  could  not  suffer  iny 
inconvenience  to  which  he  had  not  been  formerly  exposed.  The 
proof  showed  that  the  pursuer  did  suffer.  If  the  bum  wen 
deepened  below  DS  no  bad  effects  would  follow  from  the  nuO- 
lade  having  been  shut  up— Blantyre  v.  Dnnn,  28th  Jaauiy 
1848,  ante,  voL  xx.  pp.  154,  290,  and  10  D.  509 ;  Mackeniwr. 
Woddrop^  24th  January  1854,  ante,  vol.  zxvL  p.  180.  16  D.  381. 

Argued  for  the  defender — 

The  operations  already  completed  were  all  that  the  defen- 
der could  be  expected  to  execute.  He  still  took  the  ssme 
amount  of  water  as  before,  and  returned  it  at  D^,  which  wu 
the  place  at  which  it  was  returned  by  the  ditch  when  the  ]ad« 
was  in  use. 

At  advising — 

Lord  Prisident. — This  case  has  become  altered  in  the  ooom 
of  the  argument. 

The  original  contention  of  the  pnrsner  was  that  the  defender 
was  not  entitled  to  shut  up  the  lade  upon  moj  condition  what- 
ever.  The  pursuer's  ground  for  this  was,  that  the  lade  was  tbs 
natural  channel  of  the  burn,  and  that  the  bom  was  a  mere  ditch. 
But  this  is  not  at  all  a  reasonable  or  tenable  grooad,  looking  t* 
arti  le  2  of  the  condescendence  for  the  punner. 
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This  mill-lade  has  existed  from  time  immemorial,  and  the 
right  of  diverting  the  water  from  the  bum  was  acquired,  like  all 
rights  of  that  kind,  by  agreement  or  by  prescription.  It  is  a 
servitude  in  which  the  mill  is  the  dominant  tenement,  and  the 
estate  of  Ardlaw  is  the  servient  tenement.  It  is  a  servitude  well 
known  to  the  law,  but  a  servitude  which  the  dominant  tene- 
ment is  not  bound  to  continue  to  exercise  when  it  becomes 
unnecessary  to  do  so.  But  a  servitude  of  this  kind  cannot  be 
abandoned  unless  the  works  for  doing  so  are  so  executed  as  to  be 
innocuous  to  the  servient  tenement.  This  is  clearly  laid  down 
in  the  cases  of  Blantyre  v.  Dunn  and  Mackenzie  v.  Woddrop. 
Ardlaw  must  not  be  exposed  to  any  disadvantage  to  which  it 
has  not  been  exposed  past  the  memory  of  man.  If  the  effect  of 
the  defender's  operations  is  not  to  expose  Ardlaw  to  injury  or 
risk  of  injury,  it  is  not  necessary  for  him  to  do  anything,  but  if 
it  is  the  case  that  Ardlaw  is  so  exposed,  then  the  defender  is 
bound  to  take  all  proper  precautions. 

These  are  the  principles  on  which  I  found  my  judgment. 

What  are  the  facts  ? 

The  water  in  the  lade  was  diverted  from  the  bum  at  the  point 
marked  B  on  the  plan,  and  it  then  came  down  through  the 
lands  of  Tyrie,  until  it  reached  the  milL  At  the  mill  there 
were  two  courses,  by  either  of  which  the  diverted  water  could 
be  returned  to  the  main  channel  of  the  burn  ;  one  of  these  was 
that  which  joined  the  main  channel  at  F,  and  it  is  the  course 
the  water  took  when  the  mill  was  working.  The  other  course 
is  that  marked  yellow,  and  enters  the  main  channel  at  E,  and  it 
was  the  proper  bye- water  of  the  mill  by  means  of  which  the 
water  went  into  the  main  channel  when  the  mill  was  not  used. 
These  channels  were  both  of  them  necessary  for  the  proper 
working  of  the  milL  But  it  is  said  that  there  was  another 
channel  which  entered  the  burn  at  the  letter  D^,  and  as  it 
appears  to  me  to  be  very  important  in  its  bearing  upon  the 
decision  of  the  case,  I  will  consider  the  facts  as  laid  before  us. 
The  evidence  is  not  very  direct,  but  there  is  one  witness  who 
had  the  best  means  of  knowing  about  the  matter.  That  is  the 
witness  Andrew  Bruce,  who  was  tenant  of  the  milL  and  whose 
father  and  grandfather  were  tenants  before  him.  His  evidence 
is  to  the  effect  that  there  is  no  such  thing  as  a  water- 
eoQTse  between  A^  and  D^.  When  the  sluice  was  put  in, 
the  object  was  to  dam  back  the  water  for  the  use  of  the  milL 
It  was  not  unnatural  that  the  water  should  run  over  the  dam, 
snd  what  became  of  it  then  ?  It  ran  into  the  field  beside  the 
dam,  and  of  course  ultimately  fell  into  the  nearest  ditch  and 
then  into  the  bum.  This  was  the  fault  of  the  miller,  but  it  was 
not  his  object  to  do  so.  He  had  no  interest  to  do  so,  and  it  was 
not  his  common  practice  to  do  so.  So  that  there  was  no  water- 
course in  that  yellow  line. 

The  mode  in  which  the  defender  has  chosen  to  change  the 
water-course  is  represented  to  us  by  a  red  line.  He  says  that 
the  sluice  at  the  head  of  that  red  cut  will  be  kept  open  to  its 
full  extent  or  removed  altogether,  the  effect  of  which  is  to  throw 
the  whole  water  into  the  red  cut,  and  so  remove  all  ground  of 
complaint  in  re^^ard  to  regorging  of  the  water  above  that  point. 
But  then  the  effect  of  the  water  being  returned  to  the  bum  at 
D^  is  to  cause  it  to  regorge  or  come  back  upon  the  lands  of 
Ardlaw  at  the  point  D.  If  this  red  cut  had  been  carried  down 
to  £,  or  F,  that  would  not  have  been  the  case,  and  that  would 
have  been  in  accordance  with  the  real  state  of  possession  for  the 
prescriptive  period. 

There  is  a  peculiarity  in  regard  to  the  levels  of  the  ground  at 
the  point  D.  There  is  a  fall  below  D^,  and  very  littie  fall  at 
D. 

The  hardship  complained  of  by  the  pursuer,  viz.,  the  regorging 
of  the  water  upon  his  lands  at  D,  could  easily  have  been  removed 
by  deepening  the  channel  of  the  bum  at  that  point. 

But  there  are  other  ways  of  removing  the  regorging;  one  of 
these  is  to  carry  the  red  cut  down  to  F. 

It  is  much  to  be  regretted  that  this  red  cut  should  have  been 
made  by  the  defender  at  his  own  hand  without  having  got  an 
assurance  from  the  pursuer  that  he  would  be  satisfied  with  it. 
It  was  that  taking  the  matter  into  his  own  hands  that  really 
prevented  this  difficulty  from  being  removed  by  agreement  of 
ptrtieflL  During  the  whole  correspondence  that  passed  between 
the  Agents  for  the  parties  before  tiie  case  came  into  Court,  and 
•ven  after  the  summons  had  been  prepared,  the  pursuer  offered 
to  bear  a  portion  of  expense  of  making  the  alten^ns  proposed 


by  him  to  remedy  the  evil  complained  of,  viz.,  to  deepen  the 
bum  below  the  point  D,  as  is  shown  by  his  letters. 

That  was  a  most  reasonable  proposal,  and  if  the  parties  had 
come  to  an  agreement  upon  that,  the  whole  expense  of  this 
litigation  would  have  been  avoided. 

We  are  now  in  a  position  to  make  this  proposal  be  carried 
out  by  finding  that  the  right  of  the  defender  to  shut  up  the 
lade  can  only  be  exercised  on  condition  of  his  keeping  the 
pursuer  free  from  any  damage. 

It  has  been  argued  by  the  defender  that  the  pursuer  has  not 
suffered  any  loss,  but  that  is  a  very  weak  argument.  The 
defender  is  bound  so  to  conduct  his  works  as  not  to  expose  the 
pursuer  to  any  disadvantage  to  which  he  was  not  exposed  before 
the  alterations. 

I  therefore  cannot  concur  with  the  Lord  Ordinary.  His  find- 
ings are,  '*  Finds  in  point  of  law,  that  the  defender  is  entitled  to 
discontinue,  if  he  pleases,  the  use  of  the  said  miU-lade,  and  ia 
not  bound  to  uphold  or  keep  up  the  same  for  the  purpose  of  divert- 
ing from  the  bum  the  water  which  for  the  last  forty  years  the 
lade  has  been  in  use  to  receive."  I  think  that  finding  is  bad 
law.  The  defender  is  bound  to  construct  his  works  so  as  not 
to  hurt  the  pursuer.  But  the  Lord  Ordinary  finds  further, 
*'that  the  defender,  without  prejudice  to  his  legal  pleas,  has 
made  through  his  own  lands  a  new  cut  commencing  at  the  said 
bum  at  the  intake  where  the  defender's  said  original  lade  com- 
menced, and  ending  at  the  said  bum  at  a  point  considerably 
below  the  lowest  point  of  the  Ardlaw  march,  and  that  for  the 
purpose  of  receiving  from  the  bum  and  carrying  past  the  pur- 
suer's lands  the  same  quantity  of  water  as  was  formerly  in  use 
to  be  taken  by  the  said  mill-lade,  and  finds  that  although  the 
old  sluice  of  the  said  mill-lade  has  been  placed  upon  the  said 
new  cut,  yet,  before  the  raising  of  the  present  action,  the  defender 
offered  to  remove  the  said  sluice  and  to  receive  into  the  said 
new  cut  as  much  or  as  little  water  as  the  pursuer  might  desire : 
Finds  in  point  of  law,  and  without  prejudice  to  the  finding  in 
law  above  written,  that  the  defender  cannot  be  required  to  do 
more  than  he  has  done  and  offered  to  do  before  the  present 
action  was  raised."  I  think,  on  the  contrary,  that  he  can  be 
required  to  do  more  than  he  has  done  or  offered  to  do,  and  that 
is  to  continue  the  cut  to  the  point  F,  or  to  deepen  the  bum 
between  D  and  £.     He  must  also  remove  the  sluice  at  B. 

Lord  Deas. — In  so  far  as  your  Lordship  has  stated  the  im- 
port of  the  proof  and  substance  of  the  correspondence,  I  concur^ 
and  will  not  go  over  the  same  ground  again. 

Upon  the  question  of  law  involved  I  also  concur.  I  think 
that  Lord  Saltoun  was  quito  entitled,  at  any  time,  to  do  away 
with  the  mill-lade,  and  to  discontinue  using  the  wator,  but 
although  he  was  so  entitled  I  agree  with  your  Lordship  that, 
after  the  years  of  prescription  had  run,  he  could  not  legally  re- 
turn the  water  to  the  bum  without  making  sure  that  no  injury 
should  ensue  to  the  lands  of  Ardlaw.  That,  it  appears  from  the 
proof,  he  has  not  done.  I  do  not  think  it  necessary  in  such 
a  case  as  this  to  prove  clearly  and  absolutely  that  real  damage 
has  been  sustained.  I  think  the  proprietor  of  Ardlaw  is  en- 
titled to  be  protected  against  any  greater  risk  of  future  damage 
by  floods  and  overflows  than  he  was  formerly  exposed  to.  The 
pursuer  seems  prepared  to  be  satisfied,  if  either  the  new  cut  be 
continued  to  E,  or  the  bum  between  D^  and  E  deepened;  and 
I  think  Lord  Saltoun  is  bound  to  do  one  or  other  of  these  two 
things. 

Lord  ARDinLLAK. — ^I  concur  in  the  observations  made  by 
your  Lordships  on  the  proof  in  this  case,  and  on  the  law  appli- 
cable to  that  proof.  The  water  here  was  taken  off  from  the 
stream,  and  used  for  far  more  than  the  prescriptive  period  for 
Lord  Saltoun's  mill,  and  during  that  time  there  was  growing  a 
prescriptive  right  on  the  part  of  the  proprietor  of  the  estate  of 
Ardlaw—  a  right  to  continue  to  be  relieved  of  that  water  if  the 
relief  was  a  benefit  to  the  estate.  I  agree  with  your  Lordships 
that  Lord  Saltoun  is  entitled  to  give  up  the  use  of  this  water, 
which  he  no  longer  requires ;  but  he  is  not  entitled  to  do  so 
absolutely.  Assuming  that  he  is  entitled  to  give  it  up  and  re- 
turn it  to  the  stream,  still  he  must  not  injure  his  neighbour  by 
so  returning  the  water  as  to  flood,  or  otherwise  injure,  the 
lands  of  Aidlaw.  It  is  clear  to  my  mind  that  the  defender's 
operations  throw  on  the  lands  of  Ardlaw  a  burden  mid  disad- 


37G 


THE  SCOTTISH  JURIST. 


May  16 


TAutagQ  from  which  they  have  been  free  for  upwardB  of  forty 
years.  Thii  ii  an  mjtiry  which  the  defender  u  not  entitled  to 
ioflict. 

Loud  Jikviswoode  concutred- 
The  f(>llowm^  interlocutor  was  pronounced  : — 
**  Recull  the  iutot-locutor  j  Find  that  the  mi  114^4 Je  which  has 
been  recently  shut  up  by  the  defender  has  exiatetl  for  time  im- 
m^imoria^t,  and  had  the  effect  of  diverting  the  greater  (i&rt  of  the 
water  of  the  Tyrie  bnro  at  a  point  where  that  burn  forms  the 
boundaty  between  the  lands  of  the  pursuer  and  tho»e  of  the 
defender,  and  ro turning  the  eaid  diverted  watc^  to  the  main 
channel  of  the  bum  at  a  pomt  where  it  runs  through  the  estSrte 
of  the  defender  :  Find  that  the  defender  h  entitled  to  shat  up 
the  said  lade,  hut  ouly  on  the  condition  that  the  operations  exe- 
Gutc<l  for  that  pnrpoae  Bball  not  in  nny  way  iDJnnously  affect 
the  lands  of  the  pursuer,  or  expose  them  to  greater  risk  of 
flooding  than  they  were  exposed  to  while  the  mill- lade  existed  : 
Find  that  the  manner  in  which  the  water  is  now  conducted  and 
returned  to  the  hum  is  ealcnlated  to  expose,  and  does  exjH^se, 
the  pursuer  to  flooding  of  his  lauds^  to  which  he  was  not  exposed 
while  the  said  mil34ade  existed:  Find  that  the  defender  ie 
bound^  as  the  condition  of  his  being  allov^^ed  to  keep  the  said 
milldade  closed,  to  protect  the  pursuer  against  such  flooding  of 
his  hfcnds,  and  tbat  hy  keeping  the  month  of  the  additional 
channel  constructed  by  the  defender  open  and  without  a  sluice 
at  the  point  marked  B  an  the  plan  No,  61  of  Process,  and  also 
either  by  extending  tbe  said  additional  channel  down  to  the  points 
marked  E  oq  the  said  plan,  or  by  deepening  the  main  channel 
of  the  Tyrie  bum  between  the  points  marked  D  and  F  on  the 
said  plan,  so  a»  to  increase  the  fall  between  the  points  marked 
D  and  D^  on  the  said  plan ;  and  whichever  of  these  two  laat- 
mentioned  operations  the  defender  elects  to  execute,  appoint 
the  said  operations  to  be  executed  at  the  sight  and  to  the  satis* 
faction  of  Jamei  Forbes  Beat  tie.  land-surveyor  and  engineer^ 
Aberdeen,  and  appoint  the  said  James  Forbes  Bcattie  to  report 
the  ex  eon  ti  on  of  a  aid  operations  when  completed  ;  reserving  in 
the  meontinje  all  questions  of  expenses." 

Act  Wataon,  Mackmtoah ;  Stuart  and  Cbeync,  W,3.  AgmU. 
^AU,   Balfour,  Hunter;  W,  and  J.  Cook,  W,a  Agenis.—}JL 


May  14,  1873. 

FltLSr  DlVlalOK, 

EuptfEsnA  Cameron  Kennedy,  iJcc/aiVjitfr,  p,  John  Pateh- 
BON  Taylor  and  Others,  RespondmU. 

Proce^—BedatTJiinff  Notr^Staiute  SI  and  32  Vkl,  e.  100  (Court 
of  St^jtsiOJi  Att^  lS6S}j  sfct  53 — Held  that  a  i-eclaiming  note 
presented  agamst  an  interi<M!ator  pronounced  by  the  Lord 
Ordinary  in  a  process  of  multiple  poinding,  linding  certain 
parties  entitled  to  the  fund  in  medio  in  certain  proportions, 
hut  not  ascertaining  the  amount  of  the  funil,  and  containing 
no  decemitore  of  preference,  was  incompetent  without  laave 
of  tbe  Lord  Ordinary. 

Ai*L  McLaren  j  M'Ewen  and  Garment,  Agents.  — For  Mrs, 
Matt  hears  and  Othtra^  Pattison ;  J*  and  W,  C,  Murray,  Aymt€, 
•^Ftyr  John  Pat^son  Tayior,  i^r^all ;  A.  A-  Hastie,  AgetU, — 
M.  CkrL  D,o, 

May    16,    1873. 

SECOin>  DIVISION, 

Alexakdeh  Simpson,  Appellant,  v.  James  BALrouE  and 
Jane  Iito^eiDH  or  Balfouh,    Hespondmfs. 

Proofs Ii*lferf nee  t^  Oath — Donaiimi'^Tensis  of  a  de]x>sition 
which  held  affirmative  of  the  reference. 

Where  a  deposition  established  tlio  constitution  of  a  debt 
contained  in  a  prescribed  bill ^ //if W  that  its  temis,  when 
taken  in  conjunction  with  the  fact  that  the  bill  was  endorsed 
by  the  drawer  to  a  third  party,  and  not  delivered  np  to  the 
debtor,  precluded  tlie  supposition  of  a  discharge  by  donation. 

This  waa  an  appeal  frr>m  tbe  Sberiff-court  of  Aberdeen 
in  an  action  for  the  rcK?overy  of  £140,  advanced  in  loiwi 


by  tbe  lute  George  Ironside  to  tbe  appellaat,  and  con- 
tained in  a  bill  drawn  by  the  flaid  George  Ironside  on, 
and  accepted  by  him,  and  emlorsed  by  the  ^aid  Geor^ 
Ironside  to  the  respondents  as  trustees  for  behoof  of  tbe 
family  of  the  late  William  Balfour.  The  said  bill  was 
dated  1st  July  1861,  and  payable  twelve  months  afier 
dute. 

The  appellant  denied  tbe  debt,  and  pleaded  the  sei- 
etmial  prescription  j  and  tbe  pnrsners  accordingfy  re- 
ferred the  verity  of  tbe  whole  cause  to  bis  oaih. 

The  terms  of  tbe  appellant's  deposition  were  u 
follows ; — 

*'  (Shown  the  biU  Ubelled)— ThatbiO  is  addressed  to  and  signed 
by  me.  I  received  the  amount  of  £140  mentioned  in  it  from  CiwgB 
Ironaide,  I  paid  iuterest  on  it  for  five  years,  np  till  lat  Jnly  1*66. 
I  paid  it  at  4  per  ceet, ;  and  to  Ironside  I  hare  repaid  no  part  *f 
the  £140.  After  I  paid  the  interest  in  ISGt}  I  offered  hint  it- 
payment  of  the  principal  snm,  but  he  told  ma  thnt  ho  did  net 
want  it — that  I  had  done  a  good  deal  for  his  comfort,  idopb 
than  his  own  sons  had  done,  and  that  he  wanted  to  make  mt  i 
present  of  it  When  I  got  tbe  money  originally  he  preyed  m« 
to  take  it  several  times  before  I  di<l  ao^  and  I  took  it  upon  tht 
footing  that  I  would  not  have  it  to  pay  either  to  him  or  to  aay 
one  else,  unless  he  himself  asked  me  to  do  so.  Ironside  stated 
this  to  tne,  and  made  this  bargain  with  me  before  I  took  the 
money.  ,  *  »  Ironside  said  positively^  when  I  o0ered  him  t^ 
money  back  in  1866,  that  he  didn't  want  it,  and  that  1  wii  to 
keep  it  for  my  own  use/' 

The  Sherifif-substJtnte  (J,  D,  Wilson)  and  tbe  Sheriff 
(J.  G.  Sraith)  found  the  onth  affirmative  of  the  reference. 
An  appeal  was  taken  to  the  Court  of  Session. 

Authorities— Galbraith  r.  CiUhberteon,  IStb  Jan*  18^6, 
ante^  vol,  xxxviii-  p.  154  j  Forrester  v.  Ijord  Elphin^ 
ston,  1742,  M.  13215;  Grant  w.  Grant's  Creditors,  1791 
M,  13221. 

Tbe  Court  held  that  tbe  averments  in  this  deposalioii 
were  ambiguonaj  and  did  not  import  a  discbarge  wUti 
taken  in  conjunction  with  ths  indorsation  to  tbe  respon- 
dents, sod  with  the  fact  that  tbe  original  doenment  of 
debt  was  not  delivered  up  to  tbe  debtor. 

Tbe  following  interlocutor  was  pronounced  : — 

"Hold  the  oath,  as  regards  the  capital  snin  sned  fw, 
sffirmattve,  and  to  that  eiteDt  »fhrm  the  judgment  app«kJ 
from  t  Find  no  interest  dne  prior  to  the  d^te  of  this  iction: 
Find  the  defender  liable  in  the  princip^d  sum  sned  for, 
with  interest  from  the  date  of  the  smnmoua,  and  decern— thepni- 
Buers  always  obtaining,  before  extract,  the  concujTence  ef  tba 
trustees  and  executors  of  the  late  George  Ironside  to  tha  ^ 
charge,"  ete. 

Act.  Rhind;  William  Officer,  aS.C.  AgsnL—AU.  J.  AE^j 
A.  and  J.  Bruce,  W»S,  AgmU. 


May  16,  18  73, 

SECosrn  divisiojc. 
Magistrates  and  MiNrgT^R   of  Kintore,  Pnrmefs  80<i 
Respondents^    v.    Tait*3    Executors,     Defenders  ind 
Appellants, 

Trmt^t,  Liability  (^—^Dmhargt— Agent  and  Pfintipai—Mm*- 
A  testator  left  a  legacy  to  tho  magistrates  and  mini«|fr  d  > 
burgh  for  behoof  of  the  poor.  When  the  legacy  becanw  exi- 
gible, the  sole  surviving  executor  directed  his  agents  to  tjfjift 
a  bond  due  to  tho  truHtrcstate^  and  so  mnch  of  the  jvooNdi 
as  amoanted  to  the  legacy  was  held  by  them  far  the  \mr^ 
of  jmying  the  same.  Payment  was  delayed  by  a  cUim  by  tie 
Parochial  Board  to  the  legacy,  which  waa  d«cid«d  under  « 
submission  in  favour  of  the  magistrates  «tid  minister 
Throughout  these  proceedings  the  said  agents  act«d  for  ill 
parties  concerned,  A  discharge  was  prt<ipanid,  t^fiaed  W 
the  execntor,    and  ugned  by  the  m  mister,  but  txit  hf  tb 
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magistratoe,  and  remained  in  the  agents*  hands.  After  the 
award  an  arrangement  was  made  between  the  minister  on  the 
one  hand,  who  assumed,  though  without  express  authority,  to 
act  for  the  magistrates  as  well  as  for  himself,  and  the  agents, 
on  the  other,  to  the  effect  that  the  money  should  remain  as  a 
new  investment  in  the  agents*  hands  at  a  specified  rate  of 
interest  until  the  expenses  incurred  should  be  replaced.  For 
six  years  the  magistrates  by  their  actings  acquiesced  in  this 
arrangement,  though  no  formal  resolution  to  this  effect  could 
be  discovered  in  their  books.  The  agents  then  became  bank- 
rupt, and  the  money  was  lost  in  their  hands.  No  proceedings 
were  taken  by  the  magistrates  and  minister  or  their  successors 
against  the  executor  till  eleven  years  after  the  bankruptcy  of 
the  agents,  when  the  magistrates  and  minister  then  in  office 
brought  an  action  to  recover  the  legacy  from  the  representa- 
tives of  the  executor.  Held  that  the  legacy  bad  been  dis- 
charged, and  that  no  claim  in  respect  of  it  subsisted  against 
the  representatives  of  the  executor. 

TuE  deceased  George  Mackay,  bailie  of  Eintore,  by  bis 
settlement  dated  8tb  February  1831,  inter  alia^  bequeathed 
JC400  to  the  Magistrates  and  Town-Council  of  the  burgh 
of  Eintore,  and  the  minister  of  the  parish  of  Eintore,  all 
for  the  time  being,  to  be  laid  out  on  good  security,  and 
the  interest  thereof  to  be  divided  yearly  among  the  poor 
of  the  burgh  and  parish,  one-half  to  each.  It  was 
declared  that  the  legacy  should  be  payable  on  the  first 
20th  day  of  June  or  December  after  the  death  of  the 
truster's  sister,  Mrs.  Smith,  to  whom  a  liferent  of  the 
fund  was  provided.  There  was  a  declaration  that  the 
trustees  should  not  be  liable  singuli  in  soUdum  nor  for 
omissions,  nor  for  the  solvency  of  agents,  but  for  their 
actual  intromissions  only.  The  trustees  under  the  settle- 
ment were  James  Blaikie,  advocate  in  Aberdeen,  who 
died  in  1836;  John  Smith,  merchant  in  Aberdeen,  who 
diedin  1841 ;  and  Thomas  Tait,  farmer,  Crichie,  who  died 
11th  September  1870.  No  trustee  was  assumed  to  act 
along  with  them.  Mrs.  Smith  died  on  7th  Sep- 
tember 1853,  whereupon  the  capital  of  the  legacy 
became  payable  on  the  20th  December  1853.  Claims 
on  the  fund  were  made  on  behalf  of  the  Parochial 
Board  of  Eintore  as  well  as  by  the  minister  and  town- 
council  ;  and  a  submission,  dated  Ist,  10th,  and  11th  March 
1854,  was  entered  into  by  Mr.  Tait,  as  then  sole  surviving 
trustee  of  the  first  part ;  the  town-council  and  the  minister 
of  Eintore,  of  the  second  part ;  and  the  inspector  of  poor 
of  the  Parish  of  Eintore,  of  the  third  part,  to  the  late  Mr. 
Qeorge  Moir,  advocate.  On  25th  July  1854  Mr.  Moir 
pronounce  a  decree-arbitral,  by  which  he  found  that  the 
said  legacy  of  £400  fell  to  l)e  administered  and  applied 
by  the  magistrates  and  town-council  and  minister  of 
Kintore,  in  terms  of  Mr.  Mackay's  settlement,  and  found 
that  they  were  entitled  to  uplift  and  administer  the  said 
fund,  and  bound,  on  payment,  to  grant  a  regular  and  valid 
discharge  to  Mr.  Tait,  as  sole  surviving  trustee  of  Mr. 
Mackay ;  and  further  found  that  the  expenses  of  the 
arbitration,  and  of  all  the  parties  thereto,  should  be  paid 
out  of  the  fund. 

Throughout  these  proceedings  Messrs.  John  and  Anthony 
Blaikie,  advocates,  Aberdeen,  acted  as  agents  for  all  the 
parties  concerned.  They  had  previously  by  Mr.  Tait's 
directions  uplifted  a  bond  for  £700  due  to  Mackay's  trust- 
estate,  to  pay  this  and  other  charitable  bequests.  The 
other  bequests  were  paid,  but  in  consequence  of  the  delay 
occasioned  by  the  claim  of  the  parochial  board  of  Eintore, 
the  sum  of  £400  remained  in  the  hands  of  Messrs.  Blaikie. 
After  payment  of  legacy-duty  and  expenses  of  the  arbi- 
tration this  sum  was  reduced  to  £333,  78.  lOd. 

A  draft  discharge  was  made  out  by  Meesrs.  Blaikie,  and 
■cut  to  Hr.  Tait  for  rcvisali  who  returned  it  on  28th 


August  1854.  The  discharge  was  afterwards  extended 
and  signed  by  Mr.  Ross,  the  minister  of  Eintore,  l>efore 
witnesses.  For  some  unexplained  reason  it  was  never 
signed  by  the  magistrates  and  town- council  of  Eintore, 
and  it  remained  in  the  hands  of  Messrs.  Blaikie. 

The  balance  of  the  sum  of  £400  was  retained  by  Messrs. 
Blaikie.  As  to  the  capacity  in  which  they  held  the  fund, 
parties  were  at  issue  in  the  present  action,  and  the  evi- 
dence as  to  this  point  will  be  afterwards  adverted  to.  On 
30th  April  1860  Messrs.  Blaikie  became  bankrupt  No 
attempt  was  made  by  any  one  to  recover  any  part  of  the 
fund  in  question  from  their  sequestrated  estate.  Up  to  the 
date  of  the  bankruptcy  Mr.  Tait  heard  no  more  of  the 
matter,  and  he  was  undoubtedly  in  the  belief  that  the 
legacy  had  been  paid  to  the  legatees  by  Messrs.  Blaikie. 
After  the  bankruptcy  an  attempt  was  made  by  the 
magistrates  to  recover  from  Mr.  Tait  the  money  which  had 
been  lost  in  the  hands  of  Messrs.  Blaikie.  A  correspon- 
dence followed  in  which  Mr.  Tait  disclaimed  all  re- 
sponsibility. At  a  full  meeting  of  the  magistrates  and 
town-council  on  24th  October  1860,  this  correspondence 
was  considered,  and  the  meeting  were  of  opinion  that  they 
were  not  called  upon  to  take  any  further  stejis  in  the 
matter. 

In  1862,  for  the  information  of  a  committee  appointed 
by  the  parochial  board  of  Eintore  to  inquire  into  the 
application  of  Bailie  Mackay's  bequest,  Mr.  Tait  printed 
and  circulated  a  statement  of  the  facts  as  they  had  come 
to  his  knowledge. 

Mr.  Tait  died  11th  September  1870. 

After  the  resolution  of  the  magistrates  in  October  1860 
no  steps  were  taken  by  them  or  their  successors  to  recover 
the  fund,  till  5th  August  1871,  when  the  present  action 
was  raised  by  the  magistrates  and  town-council,  and 
minister  of  Eintore,  then  in  office,  as  legatees  in  trust  for 
the  poor  of  Eintore  under  Bailie  Mackay's  trust-disposition, 
against  Mr.  Tait's  trustees  and  executors.  The  summons 
concluded  for  payment  of  the  sum  of  £400,  with  interest 
at  5  per  cent,  from  20th  December  1853,  less  such  sums 
as  the  defenders  might  instruct  to  have  been  paid  out  of 
the  same  by  virtue  of  the  decree- arbitral,  and  as  legacy- 
duty  and  expenses. 

The  defenders  (after  a  narrative  of  the  proceedings  up 
to  the  signing  of  the  discharge  by  Mr.  Ross)  averred : — 

<*The  pursuers,  by  the  minister,  who  acted  and  was  authorized 
to  act  for  them,  proposed  that  the  said  balance  should  be  re- 
tained by  Messrs.  Blaikie  in  loan,  for  the  purpose  of  accumulat- 
ing the  accruing  interest  with  the  capital;  and  they,  in  December 
1856,  advised  him  that,  with  interest  to  20th  December  1856, 
the  amount  in  their  hands,  for  behoof  of  him  and  his  co-trustees, 
was  £365,  17s.  6d. 

"The  pursuers  continued  to  act  on  this  arrangement  with 
Messrs.  Kaikie,  and  resolved  and  requested  that  the  fund  should 
be  allowed  to  accumulate  in  their  hands  until,  with  interest,  it 
should  amount  to  the  original  sum  of  £400.  Messrs.  Blaikie 
agreed  to  their  proposal,  and  retained  the  money  accordingly. 
Various  communications  took  place  between  the  pursuers  and 
Messrs.  Blaikie  on  the  subject,  and  particularly,  Mr.  Boss  wrote 
to  Messrs.  BUukie,  stating  that  he  considered  the  rate  of  interest 
which  they  were  allowing,  viz.,  4^  per  cent.,  to  be  rather  high 
to  be  continued  in  future.  Messrs.  Blaikie  wrote  Mr.  Ross  that 
the  clear  fund  in  their  hands,  with  accumulated  interest  at  20th 
December  1858,  was  £390,  19s.  3d.,  calcuUtmg  interest  at  44 
per  cent. 

*<On22d  December  1859,  Messrs.  BUikie  wrote  Mr.  Ross, 
sending  him  the  minute-book  containing  a  transcript  of  the 
trust-deed,  and  their  account  down  to  20th  December  1859, 
showing  that,  after  making  up  the  principal  sum  of  £400,  there 
was  a  iSdanoe  of  £5,  lis.  7d.,  which  they  (Messrs.  Blaikie)  paid 
over  to  the  trustees,  and  intimated  that  they  were  in  future  to 
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ftUaw  thom  only  4  per  cent,  interest  upon  the  deposit  The 
ptiUHUen  agi^eed  to  tbU  rate  of  interest  They  are  in  pofla«asion 
of  their  minute-lwok,  and  are  called  on  to  produce  it.  Tbifl 
letter  of  Mewrs*  Blxxikie  was  laid  before  a  meeting  of  the  pnr- 
Bucra  held  on  2d  January  1860|  i^hich  adopted  the  s&me^  and 
at  whieh  the  distribution  of  the  £5,  lie.  7d.  was  adjiMte<l»  The 
JlatributioD  wa&  made  in  terms  of  certain  regnlation»  previously 
prepared.  Copy  of  these  in  the  handa  of  the  miniater  ia  pro- 
duced." 

The  pursuers  pleaded— 

The  pursuers  were  eutitled  to  payujent  of  the  legacy  in 
question  from  the  defenderB,  as  tnisteea  and  eieeutora  of  the 
deceaised  Mr  Tait,  who  waj)  the  laat  ffurviving  trustee  and  exe- 
cutor of  George  Mackay, 

AnnmoNAL  PLKAi?. 
2,  The  right  of  receiving  payment  of,  and  discharging  the 
legacy  in  question,  and  undertaking  the  duty  thereby  imposed^ 
was  in  the  tmatees  jointly,  and  not  in  any  of  the  individual 
members  -  and,  before  the  corporatiou  could  be  bound,  an  Act 
of  Council  must  have  been  previously  made  in  that  behalf.  Such 
an  Act  waa  not  even  alleged.  3*  The  trustee  (Tait)  having  re- 
ceived payment  of  a  heritable  bond  belonging  to  the  tntut- estate, 
and  having  thus  taken  pos&essiou  of  £400  of  trust  funds  for 
payment  of  the  legacy  of  that  amount,  could  not  plead  t  be  bank- 
nipt<;y  of  his  agents,  in  whose  handn  he  had  placed  the  amouDt, 
aa  an  excuse  for  non  payment  of  the  legacy.  More  especiaUy,  it 
was  incompetent  for  the  defenders  to  maintain  any  such  plea, 
seeing  that  they  said  their  author  put  the  money  into  his  agent^s 
Iiatnia  before  it  waa  settled  who  had  right  to  said  legacy, 
while  there  were  two  claimants  for  it  and  that  ho  never  directed 
his  agent  to  pay  to  the  pnrsuers  after  they  were  found  en- 
titled to  said  legacy.  4.  It  was  the  duty  of  the  defenders^  author 
to  see  that  he  got  a  regular  and  valid  discharge  for  said  legacy* 
5.  In  the  cirenmatances  before  stated,  the  defenders*  author's 
estate  waa  liable  to  make  good  the  legacy  to  the  pursners,  with 
the  interest  thereon.  6.  SqtaraUly.  Supposing  payment  of  the 
legacy  in  qti cation  had  been  made  by  the  defenders^  author  to 
Messrs.  Blaikie,  and  that  they  had  been  ageota  for  both  parties, 
that  would  not  have  discharged  the  pursuers^  daim  for  the 
legacy. 

The  defenders  pleaded — 

L  The  legacy  sued  for  having  been  paid  to  the  pursuers,  or 
to  their  duly  authorizcil  agents  with  their  full  authority  and 
approval,  and  said  payment  having  been  contirmed,  recognised 
and  adopted  by  the  purs n em  and  their  predecessors  in  office,  the 
defenders  were  entitled  to  he  absolved.  2.  The  defenders  being 
in  possession  of  no  funds  of  the  trust  of  George  Mackay,  no 
action  lay  against  them.  3,  The  author  of  the  defenders,  having 
not  been  guilty  of  gross  and  culpable  negligence  in  the  discharge 
of  his  dnty  aa  trustee,  waa  not  personally  liable  for  the  loss  of 
the  fund  in  question,  VB-hich  arose  from  the  bankniptcy  of  Messrs, 
Blaikie.  4.  The  pursuers  having  received  paymc^nt  of  the  legacy, 
and  entrusted  the  same  to  Messrs.  Blnikie,  must  su^er  the  loss 
arising  from  their  bankruptcy.  5.  The  pursuers,  !ia\^ng  de- 
layed institution  of  the  present  proceedings  until  the  testimony 
of  important  witnesses  has  been  lost,  and  until  all  chance  of 
recourse  against  MeasrSv  Blaikie  has  }>oriahed,  were  e:xclnded 
by  mora,  and  wore  not  entitled  to  hold  the  trustee  or  his  re* 
preseutatives  personally  responsible.  SfpfJrafim.  The  pur- 
suers having  dealt  with  Messrs.  J.  and  A.  Blnikie  as  custodiers 
of  said  sum  of  £400  for  their  behoof,  and  aa  their  agents, 
were  barre<l  from  now  averring  that  the  said  J.  and  A  Blaikie 
held  the  said  sum  as  agents  for  the  defenders'  author. 

The  Sheriff-substitute  (Tbomsou)  pronouuced  the  fal- 
lowing mterlociitor ; — 

*'Aberd^mi  1^'^  J^nmnry  187 2- —Having  considered  the  cause, 
allows  the  defenders  a  proof,  before  answer,  of  their  averments, 
(J.)  that  Ajea^srs-  Blaikie  were  agents  for  the  pursuers,  and  (2,) 
that  the  puttiers  anthorixed  the  minister  to  act  for  them  ;  and 
to  the  imtsjjerB  ^  conjunct  probatioo,"  etc, 

Tijcp^  /•  0^^  accordingly  taken,  in  the  course  of  which 
I^Teren^^  ^*      paade  to  the  iolluwing  documents  which  had 
^^  PfDtJ  f^  Ot  recovered  by  the  defcudera  i^ — 


ExcsnpT  MtNUTS  of  MecnNu  of  the  Maoistratck  and  Town- 
OogjfCiL  of  the  Burgh  of  Kintore,  dated  31  st  Oct  IS54, 

"  At  Kintore  and  within  the  Town-hall  thereof,  the  31st  day 
of  October  1854, 

**It  was  thereafter  agreed   that  a   committae  conMsting  nf 

Bailies  Fraser  and  Catto,  and  Councillors  Smith,  Molyson»  k\^\ 
and  BumcBS,  of  whom  Bailie  FVaser  should  bo  conventir,  foar  « 
quornm,  should  meet  and  confer  with  the  minister  ai  to  tbe 
apphcation  of  the  funds  coming  from  Bailie  Mackay'a  estate, 
■^'  Will.  Fraseb.  Willm.  Catto*  Alkxb,  Moltsok.  Geoi 
SanTH.    Geo,  Bcbness,    Anthony  A.  Blaiiixe.    Nobvu 

clvit^  t.cm:' 

ExcBKPT  MiNrTE  of  MiETTNO  of  MAGtimLArss  and  Coovcil, 

dated  SOth  October  1855, 
"At  Kintore,  and  within  the  Town-hall  there,  the  30th dsj 
of  October  1855. 

"The  appointment  of  the  committee  named  last  y^u-  in  r^ 
ference  to  Bailie  Mack  ay's  fund  was  renew^, 

"  Will,  pRASiR,  BaUk.  William  CatTOi  Bailie.  ALcn. 
MoLYsoN,  i>.0.  Geo.  Burkrss,  C-  Geo.  SamrH,  T. 
KOEVAL  ClAH^  TMM'^ 

Letter,  Measrs.  Blaikte  to  Mr.  Boas,  dated  24th  Dee:  1$5€l 

"  Dear  Sir, — The  state  of  Bailie  George  Macks j's  legacy  to 
the  Magistrat:?a  and  Minister  of  Kintore^  at  20th  instant  is  ii 
follows : — 

10th  Sei>L  185i,  Balance,  aa  p.  diacharga,    .        .     £333    7  10 
10th  Sei^t.  1S56.    Year's  interest,  at  4 

percent.,  ,     £13     6     8 

10th  Sept  1856,    Da  at  ^  per  oent,       15     0     0 


20th  De  .  1S5G.  Intorest  to  this  datei, 
101  days,  at  4  per 
cent., 


£28     6     8 


4     3     0 


32    f  i 


PHndpal  and  interest,      »    £3&5  17   i 
— Yours,  etc 

"  JoBN  and  AifTHOinr  BLAmoL 
"Rev-  William  Rom,  Kintopc." 

Letteb,  Mr.  Ross  to  Messrs.  BLAiKre,  dated  25th  July  1S5% 

**  Bailie  Mackajf'i  Moneij^ 

*'Manu  o/Kintorf,  25rt  Jal^  I85S. 

'*  Gentlemen,- — I  hai?e  been  reminded  by  our  seeond  Bi3w 
and  our  worthy  Dean  of  Guild  that  I  have  t<>o  Icmg  neglected  tt 
attend  to  Bailie  Mackay's  mortification ;  and  on  referring  to 
your  letter  to  me  of  24th  December  ]  S5G,  I  see  it  is  the  csMr 
and  that  there  was  at  last  term  a  balance  after  making  np  tbf 
£400  in  your  hands, 

*'  Will  you  be  ao  kind  as  get  a  good  minnte-book,  or  na^ 
one  ruled  for  cash,  and  enter  in  it  a  statement  of  the  fund  from 
the  time  it  waa  paid  till  last  June  term,  showing  the  state  then ; 
and  I  can  get  the  balance  of  interest  along  with  DavidMs'i 
mortis  cation,  wben  I  come  to  town.  There  were,  so  far  it  1 
remember,  aeveral  minutes  of  the  Magistrates  and  Mintster  iri 
the  subject ;  at  least,  I  remember  a  resolntion  to  let  the  moorf 
accumulate  till  it  reached  the  £400,  the  original  sum  left  b/ 
Bailie  Mackay. 

**  I  see  the  interest  mentioned  in  your  letter  referred  to  if  4i 
per  cent.,  but  this  I  consider  rather  high  to  be  continued  in 
future ;  however,  we  can  arrango  thia  at  the  meeting  lot  ^ 
tribution. — I  remain,  etc^, 

'' William  Bo» 

"  MessrsL  J.  and  A.  Bhukie,  Advocates.^ 

Letter,  Messrs.  Blaikie  to  Mr,  Rosa,  dated  26th  July  1S59. 

"  Afmrken^  Julu  2e.  ISSff* 
"  Dear  8ir,^We  are   favoured   with  yonr«  of  yesterdsj  ii 
regard  to  Bailie  Mackay  s  tmat-funfla.     We  h^ve  already  gol  % 
book  in  which  have  beeu  engrossed  the  cloeda  and  piper*  eoat 
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uected  with  the  mortificatioii,  the  accounts,  and  the  rules.  The 
last  account  showed  that  the  fund,  with  accumulated  interest, 
amounted  to  £365,  ITs.  6d.  It  was  brought  down  to  20th  De- 
cember 1856.  At  20th  December  last  the  balance  would  be 
£399,  lOs.  9d.,  less  additional  business  charges  since  first  ac- 
counts were  made  up,  £5,  Hs.  8d.,  and  copying  dues  of  papers 
into  minute-book,  £2,  16s.  lOd.,  together  £8,  lis.  6d.,  which 
being  deducted  from  £399,  10s.  9d.,  leaves  the  clear  fund,  at 
20th  December  last,  £390,  19s.  3d.  This  is  calcukting  interest 
at  4^  per  cent.  In  this  way  it  would  be  another  year  before 
there  would  be  anything  to  divide.  We  shall  be  happy  to  meet 
you  at  any  time,  and  have  the  matter  adjusted  and  some  minute 
made. — Yours,  etc,  Per  J.  and  A.  Blaikie, 

**  Al.  Stbonach,  Jr. 
**Rev.  William  Ross,  Kintore." 

Excerpt    from    Minute    of    Mebtino    of    Maoistrates 
and  Minister,  as  Trustees  of  Davidson's  mortification. 

'*  Kintore,  2d  January  1860. 
'*  The  half-yearly  dividends  on  Mr.  James  Davidson's  morti- 
fication for  behoof  of  the  poor  of  the  burgh  of  Kintore,  amount- 
ing to  £4,  lOs.  sterling,  were  this  day  distributed  in  presence  of 
the  Magistrates  and  minister,  as  follows  : —     .... 

Minute  of    Meeting  of  Magistrates,    Town-Council,   and 

Minister  of  Kintore,  as  Trustees  on  Bailie  George  Mackay's 

mortification  for  behoof  of  the  Poor  of  Kintore. 

**  Town-hall,  Kmtore,  2d  January  1860. 

"  The  Magistrates,  Town-Council,  and  Minister  having  met, 
the  minute-book  of  Bailie  George  Mackay's  bequest  was  pro- 
duced, showing  that  the  fund  was  now  made  up  to  the  original 
amount  of  £400,  with  a  balance  of  £5,  lis.  7d.,  which  was  laid 
on  the  table. 

**The  rules  having  been  read,  the  meeting  considered  the 
season  of  the  year  and  the  small  amount  to  be  distributed  ;  re- 
solved to  distribute  the  whole  amount  to-day,  in  terms  of  the 
bequest,  one-half  to  the  poor  in  the  burgh  and  one-half  to  the 
poor  in  the  parish,  not  on  the  roll 

**  The  following  letter  from  Messrs.  Blaikie  was  read  by  the 
Rev.  William  Ross : — 

'Aberdeen,  December  22,  1859. 

*  Dear  Sir, — ^Herewith  we  send  you  the  minute-book  of  Bailie 
Mackay's  trust,  containing  transcripts  of  the  trust-deed,  and 
whole  documents  bearing  on  the  conduct  and  management  of 
the  trust-funds.  Last  of  all  you  will  find  our  account  brought 
down  to  20th  current,  showing  that  after  making  up  the  prin- 
cipal sum  to  £400,  we  had  to  pay  you  over  for  distribution 
£5,  lis.  7d.  We  have  hitherto  been  able  to  allow  44  per  cent, 
per  annum  ;  but  interest  generally  being  lower  now,  we  do  not 
mean  to  allow  more  than  4  per  cent,  per  annum,  and  you  will 
be  kind  enough  to  make  this  intimation  to  your  first  meeting. — 
Yours,  etc.,  John  and  Anthony  Blaikis. 

•Rev.  William  Ross,  Kintore.' 

"Thereafter  the  funds,  amounting  as  above  stated,  were 
divided  as  follows  : — 

{Then  follows  the  list  of  poor  persons  among  whom  ^  £5,  1  Is, 
7<l.  was  divided.) 

The  evidence  led  by  the  defenders  was  as  follows  : — 
"  Rev.  William  Ross,  minister  of  Kintore,  64. — (Shown  No. 
11 — ^The  deed  of  submission.)  Was  cognisant  of  proceedings 
had  under  that  submission.  Knew  of  no  agent  being  employed 
in  the  matter  except  Messrs.  Blaikie.  Gave  no  written  authority. 
Know  of  none  having  been  given  by  Magistrates  or  CouncU. 
Blaikie  was  agent  of  Mackay's  trustee,  and  all  parties  to  sub- 
mission acquiesced  in  his  carrying  through  the  proceedings  be- 
fore the  arbiter.  No.  19  is  the  book  which  came  to  me  with 
letter  of  26th  July  1859.  It  was  exactly  in  the  same  state 
as  it  is  now,  except  the  last  page.  Am  not  aware  of 
anything  being  done  from  date  of  submission  down  to 
Blaikie's  bankruptcy  in  the  matter  of  agency  for  the  trust. 
I  communicated  with  none  of  the  members  of  Town -council 
about  the  matter.  I  was  never  authorized  to  act  for  them. 
The  only  thing  I  ever  did  in  the  matter  was  to  write  letter  of 
25th  July  1859,  at  request  of  second  Bailie  and  Dean  of  Guild. 
I  had  pfevioutly  signed  discharge.  I  had  not  been  authorized 
to  do  so  by  my  co-trustees.    I  signed  for  myself  alone.    I  did 


not  know  where  the  fund  was,  except  that  I  believed  it  to  be 
in  the  hands  of  Tait  or  of  his  agent  Blaikie.  I  don*t  know  of 
Bkikie*8  doing  anything  for  trustees  after  arbitration,  except 
their  getting  the  book  No.  19. 

"Alexander  Stronach,  jun.,  51,  Advocate  in  Aberdeen. — 
Was  confidential  clerk  to  Messrs.  Blaikie,  and  had  partly  charge 
of  Mackay's  trust.  No.  1 1  is  deed  of  submission  entered  into. 
Messrs.  Blaikie  were  agents  for  all  the  parties  to  it  in  that 
matter.  There  was  no  change  of  agency,  so  far  as  I  know, 
tiU  after  Blaikie's  bankruptcy.  I  drew  discharge  No.  13,  and 
am  a  witness  to  it.  Prior  to  Moir*s  decree,  the  business  of 
Mackay's  trust  had  been  conducted  mainly  by  Tait  and  Anthony 
Blaikie.  After  that.  Rev.  Mr.  Ross  came  to  me  about  it,  and  I 
understood  that  he  had  the  management  of  it.  He  knew  that 
the  fund  was  in  Blaikie's  hands,  and  that  it  was  to  lie  there  at 
44  per  cent,  till  it  reached  £400." 

"John  Blaikie,  residing  in  London,  55. — For  many  years 
prior  to  1860,  I  carried  on  business  as  a  law-agent  here,  and 
was  partner  of  firm  of  John  and  Anthony  Blaikie.  (Shown  Nos. 
11  and  14.)  I  see  my  late  brother's  signature  at  No.  14.  He 
designs  himself  agent  for  all  the  parties.  We  were  agents  in  the 
matter  of  the  reference  to  Mr.  Moir  for  all  the  parties.  Am  not 
aware  of  any  recall  of  that  agency. 

**  Interrogated, — ^Did  your  firm  act  as  agents  of  the  pursuers 
in  other  matters  ?  Depones,  I  consider  that  we  did.  No  one 
else  did.  I  was  town-clerk  of  Kintore.  I  am  not  aware  if  the 
minister  had  authority  to  represent  the  pursuers,  but  he  com- 
municated with  my  firm  as  if  he  had.  My  brother  took  prin- 
cipal charge  of  the  business  in  question.  I  cannot  recall  any 
specific  meeting  with  minister.  Stronach  was  my  confidentiid 
clerk  in  several  matters  at  the  time.  I  don't  remember  any- 
thing that  passed  when  discharge  was  signed.  The  minister's 
conduct  and  demeanour  in  the  matter  gave  me  the  impression 
that  he  had  authority  to  act  for  the  pursuers. 

'*  Cross-examined. — Can  recall  no  occasion  on  which  minister 
said  he  had  authority  to  act  for  pursuers.  (Shown  minutes 
of  dlst  October  1854  and  30th  October  1855.)  I  had  no  recol- 
lection of  these  minutes.  I  was  not  at  either  meeting.  I  don't 
recoUect  of  being  informed  of  what  was  done  at  these  meetings. 
Probably  I  was  told.  Do  not  remember  doing  any  business  for 
pursuers  except  in  connexion  with  the  submission." 

The  pursners  did  not  addace  any  witnesses. 

The  Sheriff-substitute,  on  3d  May  1872,  prononnced 
tbe  following  interlocutor : — 

**  Finds  as  matter  of  fact,  that  the  deceased  George  Mackay, 
by  his  trust-disposition  and  settlement,  dated  in  1831,  disponed 
to  certain  trustees  his  whole  estate  and  effects  in  payment,  inter 
aiia,  to  the  pursuers  in  their  official  capacity,  of  the  sum  of  £400, 
to  be  laid  out  in  good  security,  and  the  interest  to  be  divided 
equally  among  the  poor  of  the  parish  and  the  poor  of  the  burgh 
of  Kintore :  That  tiie  said  sum  so  disponed  was  subject  to  a 
liferent^  and  that  it  became  payable  to  the  pursuers  on  20th 
December  1853:  That  at  or  about  that  date  the  deceased 
Thomas  Tait,  the  defenders'  author,  was  in  possession  of  the 
funds  set  apsort  for  the  said  legacy,  and  intromitted  therewith  : 
That  he  handed  tbe  same  to  his  own  agents,  Messrs.  J.  and  A. 
Blaikie,  formerly  advocates  in  Aberdeen,  who  in  1860  became 
bankrupt:  That  the  defenders  have  failed  to  prove  that  the 
said  Messrs.  J.  and  A.  Blaikie  were  agents  for  the  pursuers  or 
their  predecessors  in  office,  or  that  the  pursuers  accjuiesced  in 
the  arrangement  whereby  the  legacy  remained  in  Messrs.  Blaikie's 
possession :  That  in  1854  a  discharge  of  the  said  legacy,  intended 
to  be  executed  by  the  legatees  in  trust,  was  prepared,  and  was 
signed  by  the  minirter  of  the  parish,  but  by  none  of  the  other 
legatees  in  trust :  That  it  has  not  been  proved  that  the  minister 
of  the  parish  had  any  authority  to  represent  or  to  act  for  his 
co-legatees :  Finds,  as  matter  of  law,  that  the  defenders'  author 
was  guilty  of  such  negligence  in  failing  to  pay  over  tbe  said 
legacy  to  the  pursuers,  and  to  get  a  dischai*ge  therefor,  as  to 
render  him  personally,  and  now  his  estate,  liable  in  payment 
thereof :  Therefore,  decerns  against  the  defender  in  terms  of  the 
conclusions  of  the  libel,  but  under  deduction  as  also  libelled : 
Finds  the  pursuers  entitled  to  expenses  of  process ;  allows  an 
account,"  etc. 

**  Note. — If  tiie  view  which  has  been  adopted  in  the  preced- 
ing interlocutor  be  correct^  the  result  to  the  defenders  is  cer- 
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tainly  attended  with  considerable  hardship.  There  can  be  no 
doubt  that  their  author,  Mr.  Tait,  acted  in  optimdjide,  and  with 
a  desire  to  do  what  was  strictly  fair  and  honest  to  the  benefi- 
ciaries under  the  trust  which  it  fell  to  him  to  administer.  But 
the  Sheriff-substitute  is  unable  to  find  any  legal  ground  on  which 
it  can  be  successfully  maintained  that  liability  for  payment  of 
the  legacy  in  question  does  not  attach  to  Mr.  Tait's  estate. 

**  He  uplifted  the  money,  and  put  it  into  the  hands  of  his 
own  agents,  the  Messrs.  Blaikie.  It  stands  in  his  private  account 
in  their  books  down  to  the  end  of  1857.  At  that  time  it  seems 
to  have  been  transferred  to  an  account  with  Mackay*s  executors, 
and,  down  to  Messrs.  Blaikie's  failure,  there  is  nothing  to  show 
that  the  legacy  was  ever  paid  to  or  put  to  the  credit  of  the 
legatees,  the  present  pursuers,  or  their  official  predecessors. 
But  it  is  maintained  by  the  defenders,  (1.)  that  Messrs.  Blaikie 
were  truly  agents  for  the  pursuers,  and  that  it  was  with  their 
authority  that  the  money  was  placed  and  remained  in  Messrs. 
Blaikie's  custody ;  and  (2.)  that  the  actings  of  one  of  the  pur- 
suers, viz.,  the  minister  who  signed  a  discharge  for  the  legacy, 
were  authorized  by,  and  bind  the  whole  body.  These  are 
questions  of  fact,  and  a  proof  of  them  was  allowed,  and  has 
been  led.  The  Sheriff-substitute  is  of  opinion  that  the  de- 
fenders have  not  succeeded  in  establishing  either  averment. 
As  to  the  first,  it  will  be  observed  that  the  money  seems  to  have 
been,  in  the  first  place,  put  into  the  hands  of  Messrs.  Blaikie 
before  it  was  clear  that  the  pursuers  were  entitled  to  it.  Other 
parties  claimed  it,  and  the  question  of  right  had  to  be  deter- 
mined in  a  process  of  submission.  At  the  beginning,  therefore, 
the  Messrs.  Blaikie  received  the  money  only  as  Mr.  Tait*s  agents. 
It  is  true,  that  by  a  very  natural  arrangement,  these  law-agents 
were  employed  to  lay  the  question  in  dispute  before  the  arbiter, 
and  in  doing  so  they  acted  as  agents  for  all  the  parties  to  the 
reference,  but  it  is  not  to  be  inferred  that  the  mandate  which 
they  held  to  act  for  the  pursuers  in  that  particular  case  is  to  be 
extended  beyond  it.  It  is  true  that  the  minister  seems  to  have 
acquiesced  in  allowing  the  money  to  remain  with  Messrs. 
Blaikie,  but  there  is  no  evidence  that  he  had  any  authority  to 
do  so  ;  and  such  a  delegation  of  power  by  a  body  of  trustees  is 
not  to  be  assumed.  So  long  as  things  went  well  with  Messrs. 
Blaikie  no  harm  was  done,  but  it  is  thought  that  the  failure  on 
Mr.  Tait*s  part  to  get  a  discharge  of  the  legacy  from  any,  except 
one,  of  the  legatees  can  be  regarded  in  the  eye  of  the  law  as 
nothing  less  than  *  supine  negligence,'  and  that,  in  a  question 
with  the  defenders,  his  estate  must  make  good  the  loss  occa- 
sioned by  Messrs.  Blaikie's  bankruptcy. 

"  The  length  of  time  which  has  been  allowed  to  elapse  is  cer- 
tainly unfavourable  to  the  pursuers*  case,  but  the  defenders 
have  not  specifically  set  forth  any  disadvantage  to  which  they 
have  been  put  by  loss  of  important  evidence  or  otherwise." 

The  defenders  appealed  to  the  Sheriff  (Guthrie  Smith), 
who  adhered,  adding  the  following 

**Note, — That  a  trustee  is  liable  for  the  loss  of  a  trust  fund 
caused  by  the  fraudulent  act  of  his  solicitor,  although  in  em- 
ploying such  solicitor  he  may  have  exercised  ordinary  care  and 
discretion,  is  a  principle  of  familiar  application,  of  which  the  case 
of  Bostock  V.  Floyer,  21st  November  1866  (L.  R.,  1  Eq.  26^ 
is  a  recent  and  instructive  illustration ;  of  the  two  innocent 
persons,  one  of  whom  must  suffer  by  the  wrongful  acts  of  the 
solicitor,  it  is  better  that  the  loss  should  fall  on  him  who 
trusted  the  deceiver  rather  than  a  stranger.  If,  therefore, 
Messrs.  Blaikie,  in  whose  hands  this  fund  was  lying  at  the  time 
of  their  bankruptcy  in  1860,  were  only  the  agents  of  Mr.  Tait, 
the  trustee,  there  can  be  no  doubt  whatever  that  the  defenders 
are  bound  to  make  good  the  loss. 

**The  question,  then,  is,  Were  the  Messrs.  Blaikie  agents  of 
the  pursuers  to  receive  this  money  ? 

•*  A  trustee,  paying  a  legacy  to  an  agent  of  the  person  named 
in  the  will  is  bound  to  satisfy  himself  as  to  the  genuineness  of 
the  agent's  authority ;  and  although  this  authority  need  not  be 
in  writing,  as  Mr.  Lewin  observes,  '  No  trustee  would  act 
prudently  if  he  parted  with  the  fund  to  an  agent  without  some 
document  producible  any  moment  by  which  he  could  establish 
the  facts  of  the  agency.* — (Lewin  on  Trusts,  285.) 

**  Itis  not  enough  for  the  defenders  to  show  that  the  Messrs. 
Blaikie  were  the  pursuers*  agents  for  some  purposes.  A  man 
may  be  so  without  having  any  authority  to  uplift  money ;  of  { 


which  a  case  recently  decided,  ariaing  out  of  the  same  failure, 
is  an  example — Falconer  v.  Dalrymple,  6th  December  1870, 
9  Macph.  212.  The  question  is.  Did  the  Blaikies  ever  receive  any 
authority  from  the  magistrates  of  Kintore  to  ufilift  this  moDey 
from  the  trust-estate  for  their  behoof  ?  Of  this  there  is  literally 
no  evidence  whatever.  A  difficulty  having  arisen  soon  after  the 
passing  of  the  Poor-Law  Amendment  Act  as  to  the  persons  who, 
under  the  terms  of  the  will,  were  in  titulo  to  receive  the  legacj, 
a  deed  of  submission  was  entered  into  to  the  late  Mr.  Moir ; 
and  as  Mr.  Blaikie  had  hitherto  managed  the  affairs  of  the  tnut 
for  Mr.  Tait,  the  trustee,  all  parties  appear  to  have  acquiesced 
in  his  carrying  through  the  proceedings  before  the  arbiter.  Bot 
when  Mr.  Moir  decided,  in  July  1854,  that  the  fund  did  sot 
fall  to  be  paid  to  the  Parochial  Board  of  Kintore,  but  to  the 
parish  minister  and  the  magistrates  and  the  Town  Council  of 
the  burgh,  nothing  whatever  was  done  by  these  parties  to  con- 
stitute  the  Messrs.  Blaikie  their  agents  to  receive  the  money.  The 
Sheriff  is  therefore  driven  to  the  conclusion,  that  although  tbe 
case  is  another  instance  of  the  risks  attending  the  office  of  t 
trustee,  the  interlocutor  of  the  Sheriff-substitute  holding  the 
defenders  liable  must  be  affirmed.*' 

The  defenders  appealed  to  the  Court  of  Session. 

After  some  discussion,  the  Court,  on  30tb  January  1873, 
allowed  the  defenders  to  add  the  following  statements  and 
plea  in  law  to  their  record  : — 

**Stat,  13.  At  all  events,  Mr.  Ross,  the  minister,  assumed  tbe 
right  to  act,  and  held  himself  out  as  being  entitled  to  act,  aod 
as  acting  in  the  matters  above  mentioned,  on  behalf  of  the  Magii- 
trates  and  Town-Council  of  Kintore,  as  well  as  for  himsdf  ai 
trustee  along  with  them  of  the  legacy  in  question ;  and  tiw 
terms  of  the  arrangement  entered  into  as  aforesaid  were  brou^ 
to  the  knowledge  of  the  said  Magistrates  and  Town-CooncO, 
and  were  acquiesced  in  and  acted  upon  by  the  whole  tnisteei 
appointed  to  administer  the  said  legacy  for  the  poor  of  the  said 
burgh  and  parish.  In  reliance  and  on  the  faith  of  the  arrange- 
ment above  mentioned,  Mr.  Tait  took  no  further  steps  for  getting 
himself,  as  Mackay's  trustee,  discharged  of  the  said  legacy. 

"  Stat.  14.  During  the  whole  period  over  which  the  transactioM 
above  mentioned  extended,  and  down  to  the  date  of  their  bank* 
ruptcy  in  or  about  the  month  of  May  1860,  Messrs.  Blaikie  were 
not  only  in  good  credit  and  habit  and  repute  responsible^  but 
they  were  of  the  highest  standing  in  their  profession,  and  were 
believed  to  be  possessed  of  large  means.  By  and  through  the 
delay  of  the  pursuers  in  bringing  this  action,  the  defenders  and 
their  author  have  suffered  great  prejudice,  not  only  through  the 
loss  of  most  important  evidence,  but  also  through  their  beiof 
deprived  of  any  successful  recourse  against  the  Messrs.  Blaikie. 
"  Additional  Plea  in  Law. 

"  The  legacy  in  question  having  been  left  in  the  hands  of  the 
Messrs.  Blaikie,  under  an  arrangement  made  or  sanctioned  bf 
the  pursuers  as  aforesaid,  the  defenders  are  not  liable  for  aay 
loss  incurred  through  the  insolvency  of  the  Messrs.  Blaikie.** 

By  the  same  interlocutor  the  Court  allowed  both  par- 
ties, before  answer,  a  proof  of  their  respective  avermenti 

A  proof  was  accordingly  taken  before  Lord  Benbolme 
on  24th  Felruary  1873,  but  before  that  date  Mr.  Bees, 
the  minister  of  Kintore,  died. 

John  Blaikie  deponed — 

"  I  can  say — but  it  is  very  much  from  memory,  since  I  do  not 
feel  entitled  to  pledge  my  oath  on  the  subject — that  Mr.  Rotf 
proposed  that  the  money  should  remain  in  our  hands  until  it 
had  accumulated  to  the  amount  of  the  original  bequest,  whidi 
was  £400,  because  the  expenses  had  been  considerable,  and  it 
vras  vrished  that  it  should  accumulate  to  the  original  amoait 
Oiu*  firm  acted  upon  that  understanding,  and  retained  the  money 
under  it.  (Q.)  From  the  time  of  Mr.  Moir*8  award  were  yon 
holding  the  money  for  Mr.  Tait,  or  for  the  magistrates  tad 
minister  of  Kintore  ?  My  impression  undoubtedly  was  that  tbi 
money  having  been  discovered  to  belong  to  the  magistrates  sad 
minister  it  was  held  by  us  for  them  for  behalf  of  the  poor ;  bat 
reference  to  the  books  of  the  firm  shows  that  it  ia  still  nominally 
remaining  at  the  credit  of  Bailie  Mackay's  execaton.  (Shown 
ledger.  No.  7.)  The  excerpt  I  hold  in  my  hand  ia  a  oomct  copy 
of  that  account,  except  that  there  is  no  beading  to  i%,  and  tk 
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heading  io  the  ledger  is  *  tbe  execntora  of  tbc  late  Bailie  Mac- 
kay,  Rintore.* "...  (Q.)  What  is  the  meaning  of  this  entry  in 
volume  No.  7,  *By  transferred  from  Mr.  Thomas  Tait's 
legacy,  less  charge  and  sundries  due  by  executors  to  the 
Magistrates  and  Town-council  of  Kintore,  etc.,  per  state  of 
accounts  adjusted  in  minute?*  {A.)  I  have  no  doubt  that  the 
word  '  account  *  should  be  inserted  after  Mr.  Tait's  name.  I 
haVe  no  doubt  that  that  transfer  was  made  in  pursuance  of 
the  arrangement  which  I  have  mejitioned.  ...  I  do  not  dis- 
tinctly recollect  the  conversations  I  had  with  the  minister 
of  Kintore  about  the  legacy.  I  understood,  in  the  first  instance, 
that  he  was  concerned  as  one  of  the  parties  himself,  in  his 
o£Bcial  capacity,  as  minister  of  Kintore.  I  am  not  prepared 
to  state  he  ever  intimated  to  me  that  he  carried  any  positive 
authority  from  any  other  party.  The  impression  upon  my  mind 
was  that  he  came  to  talk  for  himself  in  so  far  as  his  official  con- 
nexion with  the  matter  was  concerned,  and  that  he  was  in 
communication  with  other  official  people  resident  in  Kintore, 
without,  however,  having  shown  any  deputed  authority  from 
tbem  when  he  came  to  talk  on  the  subject.  (Q.)  Did  you  deal 
with  him  on  the  assumption  that  he  represented  the  magistrates 
as  well  as  himself  in  the  matter  ?~(yt.)  Yes.  I  am  afraid  I  did 
not  look  closely  enough  into  the  matter,  but  I  certainly  thought 
I  was  dealing  with  some  accredited  authority." 

Alexander  Stronacb,  who  was  confidential  clerk  to  the 
Messrs.  Blaikie  for  18  years  prior  to  their  bankruptcy, 
deponed : — 

"  So  far  as  I  am  concerned,  the  minister  was  representing  the 
magistrates  as  well  as  himself,  and  I  dealt  with  him  as  repre- 
senting them.  My  whole  conmiunications  with  him,  written  and 
verbal,  proceeded  upon  that  footing.  I  was  led  to  understand 
he  represented  them  by  his  taking  charge  of  the  fund ;  there 
was  no  one  else  taking  charge  of  it.  (Q.)  Did  he  say  so  to  you  T 
— (ii.)  He  acted  in  that  way.  I  treated  with  him  on  the  foot- 
ing that  he  had  authority  to  act  for  the  magistrates,  and  believed 
he  had  that  authority.'' 

A  considerable  body  of  other  evidence  was  led,  which 
Tendered  it  probable  or  even  certain  that  the  magistrates 
were  aware  of  the  arrangement  by  which  Mr.  Ross  agreed 
with  the  Blaikies  that  the  money  should  remain  in  their 
hands,  and  acquiesced  in  the  same. 

Argued  for  the  defenders — 

This  action  was  brought  ten  years  after  the  pursuers  had 
recorded  their  decision  that  it  was  not  their  duty  to  take  any 
steps  to  recover  the  fund  in  question.  Meanwhile  most  of  the 
persons  who  could  have  given  an  acount  of  the  matter  were 
dead.  This  delay  on  the  part  of  the  pursuers  entitled  the  de* 
fenders  to  very  favourable  consideration  as  to  the  amount  of 
evidence  to  be  required  from  them.  It  was  sufficiently  estab- 
lished that  the  magistrates  sanctioned  an  arrangement  made  by 
Mr.  Ross,  that  the  money  should  remain  at  interest  in  the  hands 
of  the  Blaikies,  till  it  amounted  to  £400,  and  accordingly  the 
Blaikies  must  be  held  as  holding  the  fund  for  the  magistrates. 
Even  if  the  Blaikies  were  to  be  held  as  agents  for  Mr.  Tait,  there 
was  no  such  gross  negligence  on  his  part  as  to  deprive  him  of 
the  benefit  of  the  clause  of  indemnity  in  Bailie  Mackay's  settle- 
ment, which  expressly  provided  that  the  trustees  shoidd  not  be 
liable  for  the  solvency  of  agents. 

Argued  for  the  pursuers — 

The  pursuers  were  suing  not  as  beneficiaries,  but  as  legatees 
in  trust  of  a  fund  left  to  the  poor.  Clearly  some  person  or 
persons  were  responsible  for  the  fund.  Mr.  Tait  was  unques- 
tionably liable  in  the  first  instance,  and  his  executors  could  only 
discharge  themselves  of  responsibility  by  fixing  it  upon  some  one 
else.  They  must,  in  short,  furnish  the  pursuers  with  such  a 
discharge  as  would  enable  them  to  recover  the  funds  from  some 
one  else.  The  defenders  had  not  instructed  that  anything  was 
done  to  convert  the  Blaikies  from  holders  of  the  fund,  on  behalf 
of  Mr  Tait,  to  holders  of  the  same  on  behalf  of  the  magistrates. 

At  advising,  the  judgment  of  the  Court  was  delivered 
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LoBD  BiMHOLMi.— The  late  Geoi^  Mackay,  a  bailie  of  Kin- 


tore,  left  a  trust-set  tJeoie  tit,  dated  in  1851,  in  favoitr  of  certain 
trufltees,  of  whom  the  lat*i  Thorn aa  Tait,  fann*3i-  in  Orichie,  ciitrie 
to  be  a  sole  survivor^  by  which  he  left  three  charitable  kgm^ca  ; 
otie  of  £200  to  the  Aberdeen  Inlirtnary  ;  another  of  i^lOO  to  tho 
kirk  BesBion  of  the  parish  of  Fromnay  ;  and  a  third  (being  the 
subject  of  the  prestut  aution)  *'  to  the  Magistrates  and  towrn 
couQcil  of  the  burgh  of  Kintore  and  the  Mmi^ter  of  the  Parish  of 
Kintore,  all  for  the  time  being,  of  the  sum  of  £400  sterling, 
>^hich  si\m  the  said  Magtetmtea  anil  Mtmater  shall  lay  out  ou 
good  security,  and  divide  the  yearly  interest  thereof  amongst 
the  poor  of  the  said  burgh  and  parish,  one-half  being  pidd  to 
the  poor  of  the  borgh,  and  th«)  other  half  to  the  poor  of  the 
paHah.** 

These  legacies  did  not  hecome  payable  till  the  death  of  the 
teatator'a  sister,  -which  happened  in  the  year  IS53,  by  which 
time  Thotttat  Tait  had  become  the  aole  oiirviving  trustee,  Tait 
iostructed  hia  ageata,  Messrs*  John  aod  Anthony  Blaikie  of 
Aberdeen,  to  discharge  these  legacies  \  and  ptit  them  in  fundii 
to  do  flo^  by  empoweruig  tbem  to  call  ap  ao  heritable  debt  da© 
ta  the  truBt-estate,  of  £700.  No  difficulty  occurred  as  to  the 
two  amaUer  legacies,  which  were  accordingly  diachaj'ged.  But 
the  parochial  iKiard  of  Kiatore  haring  claimed  right  to  the  £4fJU 
legacy^  a  subniiasion  waa  entered  iuto  by  all  the  competing 
ftartie$  to  the  late  George  Moir,  Esquire,  advoeate^  in  the  con- 
duct of  which  the  Blaikie*  acted  as  agents  for  all  the  parties 
concerned.  This  aubmisaioo  was  aigncil  by  William  Frascr,  aud 
William  Oatto,  two  of  tho  baiJliea  of  Kintorei,  on  be  hall  of  thfl 
Magistratea  of  Kintore. 

On  25th  July  1S54  Mr.  Moir  pronounced  hie  deoree-arbitrnl, 
by  which  he  rei>elled  the  claim  of  the  parochial  board,  aod  found 
that  the  Mag^tratea  and  Town-oouacil,  aod  tbe  Minister,  on  pay. 
ment*  were  bound  to  grmit  to  Mr  Tait  a  regular  and  valid  dia- 
charge  of  the  legacy  of  £400,  with  any  interest  that  might  have 
accrued  upoa  it,  and  that  the  expenses  of  the  submission  aud 
discharge  ougbt  to  be  paid  out  of  tbe  fund  itself. 

The  |)artiea  forthwith  proceeded  to  ohtemper  Mn  Moir'a  award. 
A  draft  discharge  of  the  legacy  was  made  out  by  the  Blaikies,  and 
sent  to  Mr,  Tait  for  reviaal.  On  28th  August  1S54  the  draft 
was  returned  by  Mr*  Tait,  with  a  letter,  in  which  he  aaid  he 
saw  notluiag  to  alter.  The  draft  was  extended^  &nd  the  discharge 
was  actually  signed  by  Mr.  Itoaa,  the  Minister,  in  presence  of 
witnesses.  The  term  of  payment  bmng  arrangetl  aa  the  20th 
September  1854,  the  interest  up  to  that  date  was  specified  in 
a  atatemcDt  subjoined  to  the  tliachai^e,  as  2 i  per  eeuL  up  to 
1 5th  May  1854,  and  thereafter  till  the  term  of  payment  fts  3 
per  cent. 

FYom  this  time  till  1860»  when  the  bankruptcy  of  the  Blaikies 
occurrie*!,  Tait  heard  no  more  of  the  matter.  He  was  nndoubtedly 
under  the  belief  that  the  legacy  hod  been  actually  paid  to  tbe 
legatees  by  the  Messrs,  Blaikie  till  1800,  when  he  ascertaiDcil  tbat 
in  the  interval  an  ujMierBtanding  had  been  come  to,  by  which, 
with  the  concurrence  of  the  legatees,  the  fund  was  to  be  left  in 
Mr,  Blaikie*H  handa  tiH  it  sliouid  accumulate  to  the  original  sum 
of  £400  of  principal,  after  paying  tho  ©xi»ense3  of  the  sub  mission 
and  the  discharge;,  Why  the  discharge  was  never  signed  by  tho 
Magistratei  and  Town -council  ot  Kintore  does  oot  appear. 
Anthony  Blaikie,  wbo  took  the  management  of  the  matter,  is 
dead.  He  also  waa  the  party  with  whom  Mr.  Rosa  made  tbo 
arrange m en ti  by  which  the  BIaikie$  undertook  to  hold  the 
money  at  an  iucreaaeil  rate  olinterest^  4^  percent,  at  first,  and 
afterwartls  4  per  cent» 

That  such  an  arrangement  took  place  is  positively  deponed  to 
by  John  Blaikie  and  by  Alesander  Stronacb,  tbe  confidential 
clerki  who  had  their  information  Trom  Anthony  Blaikie.  Mr, 
Rosa  never  during  his  life  denied  the  fact  of  tbe  arrsngemcnt, 
and  by  his  correspondence  with  the  Blaikies'  fina  it  is  proved 
in  tbe  most  satisfactory  manner. 

The  Blaikies,  in  their  letter  of  24th  December  1856,  advert 
to  and  detail  the  matter  of  interest,  and  Mr,  Rons,  in  hia  letter 
of  2 'jth  Jidy  1869,  refers  to  the  Blaikies'  letter  of  24th  December 
lS56j  from  which  he  infers  "  there  was  a  balance,  at  last  term» 
after  making  up  the  £400  la  your  hands."  He  goes  on  to  say 
"will  you  be  so  good  as  get  a  good  minute-book,  or  rather  one 
ruled  for  cash,  and  enter  in  it  a  statement  of  the  fund,  from 
the  time  i£  ko^  paid,  till  last  June  term,  showing  the  state 
then." 

Th«  time  the  money  wof  paid  here  referred  to,  pLunly  waa 


382 


THE  SCOTTISH  JURIST. 


May  16 


the  time  when  it  became  an  investment  in  Blaikie*8  hands,  at 
the  high  rate  of  interest. 

Mr.  Ross's  letter  conclndes  as  follows,  **  I  see  the  interest  men- 
tioned in  your  letter  referred  to  is  4^  per  cent.,  but  this  I  con- 
sider rather  high  to  be  continued  in  future  ;  however,  we  can 
arrange  this  at  the  meeting  for  distribution. 

On  22d  December  1859  the  Blaikies  wrote  to  Mr.  Ross 
as  follows :  "  You  will  And  our  account  brought  down  to  20th 
current,  showing  that  after  making  up  the  principal  sum  to 
£400,  we  had  to  pay  you  over  for  distribution  £5,  lis.  7d.  We 
have  hitherto  been  able  to  allow  4^  per  cent,  per  annum,  but 
interest  being  generally  lower  now,  we  do  not  mean  to  allow 
more  than  4  per  cent  per  annum,  and  you  will  be  kind  enough 
to  make  this  intimation  to  your  first  meeting.  ** 

The  intimation  here  required  was  made  at  the  important 
meeting  of  the  Magistrates,  Town- council,  and  Minister  of  Kin- 
tore  (to  which  I  mean  afterwards  to  refer),  and  was  acquiesced 
in  by  all  the  parties. 

That  Mr.  Ross,  the  minister,  did  take  upon  himself  the  active 
and  personal  management  of  the  joint  legacy,  and  did  invest  it 
in  the  hands  of  the  Blaikies,  so  far  as  he  had  authority  to  do  so, 
is  thus  perfectly  ascertained.  But  it  has  been  argued  ttiat  the 
Magistrates  of  Kintore  did  not  authorize  his  actings  in  this  re- 
spect, and  to  that  question  it  is  proper  specially  to  attend. 

I  may  notice,  in  the  first  place,  the  intimate  connexion  which 
the  Blaikie  family  had,  from  the  beginning,  with  the  legacy  of 
£400,  and  more  especially  with  the  Magistrates'  share  of  that 
bequest. 

Old  James  Blaikie,  the  father  of  John  and  Anthony,  was  one 
of  the  original  trustees  of  George  Mackay,  along  with  Tait  and 
Smith,  and,  as  long  as  he  lived,  administered  this  legacy 
in  respect  of  the  liferentrix.  John  Blaikie,  his  son,  was  town- 
clerk  of  Kintore  down  to  the  time  of  the  bankruptcy  of  the  firm, 
and  Anthony  Blaikie,  the  other  son,  was  a  councillor  of  the 
burgh. 

At  the  time  when  the  Blaikies  undertook  to  hold  the  legacy 
at  a  high  rate  of  interest,  they  were  in  undoubted  general 
credit,  and  it  may  well  be  contended  that  the  Magistrates,  in 
concurring  in  that  arrangement,  were  not  violating  the  duty  im- 
posed upon  them  by  the  legacy  itself  as  well  as  by  the  decree- 
arbitral,  of  laying  out  the  money  on  good  security. 

A  succession  of  their  minutes  show  that  they  communicated 
with  the  Minister  about  it,  and  looked  to  him  for  its  active 
administration. 

In  his  letter  to  the  Blaikies  of  25th  July  1859,  Mr.  Ross 
accuses  himself  of  fault,  which  he  says  the  Blaikies  and  the 
Dean  of  Guild  (who  were  the  Magistrates'  committee)  had 
brought  against  him,  of  neglecting  to  attend  to  George  Mackay's 
bequest.  And  he  adds,  "  There  were,  so  far  as  I  remember, 
several  minutes  of  the  Magistrates  and  Minister  on  the  subject ; 
at  least  I  remember  a  resolution  to  let  the  money  accumulate 
till  it  reached  the  £400,  the  original  sum  left  by  Bailie 
Mackay." 

If  Mr.  Ross's  memory,  at  inditing  this  letter  (which  was 
written  before  any  suspicion  of  the  bankruptcy  had  transpired), 
is  not  altogether  at  fault,  there  once  must  have  existed  a  joint 
minute  of  the  two  i>arties,  creditors  of  the  legacy,  now  apparently 
lost  by  the  lapse  of  time,  which  would  have  set  at  rest  the 
question  of  authority  in  regard  to  the  investment  in  the 
hands  of  the  Blaikies. 

But  there  still  remains  a  document  which  brings  the  magis- 
trates and  council  into  actual  contract  with  the  minister  in 
respect  of  this  investment,  and  proves  their  concurrence  in  and 
acquiescence  in  his  actings.  This  is  the  minute  of  2d  January 
I860,  which  bears,  "The  Magistrates,  Town -council,  and 
Minister  having  met,  the  minute-book  of  Bailie  George  Mackay's 
bequest  was  produced,  showing  that  the  bequest  was  now  made 
up  to  the  original  amount  of  £400,  with  a  balance  of  £5, 1  Is.  7d., 
which  was  laid  on  the  table."  The  letter  of  the  Blaikies  to  Mr. 
Ross  was  then  read  to  the  meeting,  in  which  the  fact  of  the 
investing  of  the  money  in  the  Blaikies'  hands— of  their  having 
allowed  4j  per  cent,  in  time  past — but  of  their  intention  only 
to  allow  4  per  cent,  in  future,  were  distinctly  detailed. 

In  all  this  the  meeting  acquiesced,  and  the  balance  which  was 
the  result  of  the  investment  in  the  Blaikies'  hands  was  received 
by  the  meeting,  and  was  divided  among  the  poor,  as  is  detailed 
in  the  subsequent  part  of  the  minute. 


Had  Anthony  Blaikie  survived,  the  precise  circnmstances  of 
this  investment  would  have  been  ascertained,  as  well  as  the 
special  nature  and  shape  of  the  authority  given  to  Rosa,  the 
minister,  by-the  magistrates.  The  combined  testimony  of  the 
survivors,  John  Blaikie  and  Mr.  Stronach,  goes  to  establish  the 
conviction  of  the  firm  and  of  the  confidential  clerk  that  Ron 
acted  with  the  concurrence  and  authority  of  the  magistrates  and 
Town-counciL 

Such  was  the  conduct  of  the  parties  before  the  bankruptcy  of 
the  Blaikies  was  announced,  wluch  was  towards  the  commesce- 
ment  of  1860.  An  attempt  was  then  made  by  the  then  magis- 
trates to  recover  from  Mr.  Tait  the  money  which  had  been  loet 
through  the  investment  in  the  Blaikies'  hands.  A  correspoii- 
dence  took  place,  the  result  of  which  was  that  the  attempt  was 
abandoned  as  untenable.  At  a  full  meeting  of  the  Magistrates 
and  Town-council,  on  24th  October  1860,  this  corFespondence 
was  duly  considered ;  and  after  full  deliberation,  the  meeting 
were  of  opinion  "that  they  were  not  called  upon  to  take  a&y 
further  steps  in  the  matter."  Although  this  was  the  opinion 
and  resolution  of  the  magistrates,  the  trustee  did  not  allow  the 
matter  to  rest  here. 

For  the  information  of  the  parochial  board,  he,  in  1S62, 
printed  and  circulated  a  full  statement  of  the  facts  connected 
with  the  investment  of  the  money,  in  the  hands  of  the  Blaikiei^ 
to  which,  during  his  life,  no  denial  or  reply  was  ever  given. 

After  the  resolution  of  the  magistrates  in  1860,  in  so  far  as 
they  were  concerned,  the  matter  rested  for  nearly  eleven  yean, 
till  the  present  summons  was  raised  in  August  1871.  The  pll^ 
suers  are  a  totally  different  set  of  individuaLi  from  those  who, 
in  I860,  had  come  to  the  deliberate  resolution  of  desisting  from 
all  demand  against  Mr.  Tait.  That  gentleman  is  himself  dead, 
and  the  action  is  now  raised  against  his  personal  representative! 
Mr.  Anthony  Blaikie,  who  was  the  partner  that  dealt  with  the 
parties,  debtor  and  creditors,  in  tiie  legacy,  and  who  aloot 
could  explain  these  details  in  a  satisfactory  manner,  b  dead. 
Bailies  Catto  and  Fraser,  to  whom,  as  a  committee,  the  manage- 
ment of  their  share  of  the  legacy  was  entrusted  by  the  rest  of 
the  Magistrates  and  Council,  are  also  dead.  Mr.  Rosa,  the 
minister  of  the  parish,  has  died  since  the  commencement  of  Hn 
action. 

Every  individual  who  could  give  authentic  and  distinct  is- 
formation  on  the  subject  of  the  suit  has  gone  off  the  field.  One 
fact  alone  remains  as  the  exclusive  basis  of  the  action,  viz^ 
that  the  formal  discharge  of  the  legacy  was  never  legally  com- 
pleted, as  between  the  testator's  executor  and  the  magistrates  of 
Kintore.  But  what  was  the  cause  of  this  defect  in  the  pro- 
cedure remains  unexplained ;  and  the  present  defenders,  the 
representatives  of  Tait,  the  original  trustee  of  the  testator 
George  Mackay,  are  placed  in  as  gr^at  a  disadvantage  as  Hbtj 
could  have  been  if  the  action  had  been  delayed  for  any  time 
short  of  the  prescriptive  period  of  40  years. 

The  present  pursuers  attempt  to  get  rid  of  the  legal  effect  of 
what  their  predecessors,  the  original  official  trnsteea,  have  done; 
whereas  the  defenders  are  fully  entitled  to  plead  against  theo^ 
that  they  cannot  be  in  a  better  position  than  their  predeoesson 
— the  Magistrates  and  Town-council  and  the  Minister  in  1860— 
must  have  been,  had  they  then  thought  themselves  entitled  to 
raise  action  against  Mr.  Tait.  If  Mr.  Tait  could,  in  1860,  have 
effectually  pleaded,  as  against  the  then  Magistrates  and  Minister, 
that  they  were  responsible  for  the  investment  of  the  money  ia 
the  hands  of  the  Blaikies,  and  the  consequent  loss  of  the  mauef 
by  the  bankruptcy  of  the  latter,  it  is  too  dear  to  require  any 
serious  argument,  that  the  present  pursuers  have  no  better  ri^ 
than  their  predecessors ;  for  the  lapse  of  ten  or  twelve  yean» 
so  far  from  improving  the  position  of  the  pursnera,  pUunly  sog- 
gests  the  strongest  reasons  for  visiting  against  them  the  eoa- 
sequences  of  their  undue  and  nnaocoontable  delay  in  iaisiB| 
their  action.  Surely  the  death  of  all  the  parties  who  vcft 
cognisant  of  the  original  transaction,  and  from  whom  the  pteseot 
defenders  might  have  looked  for  satisfactory  explanations,  and 
a  complete  justification  of  the  forbearing  condnct  of  the  citiff^ 
legatees,  ought  to  teU  with  irresistible  force  against  the  denandi 
of  the  present  pursuers. 

Towards  the  close  of  the  debate  before  your  Lovdships  it  was 
strongly  contended  for  the  pursuers  that  the  want  of  a  regularly 
executed  discharge  of  the  legacy  must^  independently  of  afl 
other  considerations,  render  Mr.  Tait  and  hin  jNfgKmmttAxm  m 
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all  time  coming  (short  of  the  prescriptive  period  of  40  years) 
liable  to  pay  over  again  the  legacy  of  £400.  It  was  urged  that 
for  wantof  sach  document  the  present  magistrates  and  minister 
have  no  means  of  calling  to  account  their  predecessors  in  18G0. 
The  fallacy  of  this  argument  is  transparent.  If  the  conduct  of 
the  latter  parties,  in  1860,  was  such  as  to  entitle  Mr.  Tait  to 
absolvitor,  had  action  then  been  brought  against  him — no  lapse 
of  time — ^no  succession  of  new  magistrates  and  of  a  new  minister 
could  ever  deprive  Mr.  Tait  of  his  well-founded  defence,  al- 
though the  lapse  of  time  might  place  his  representatives  in  a  very 
disadvantageous  position  in  stating  and  in  proving  that 
defence. 

If  ever  there  was  an  action  which  involved  what  in  the  Eng- 
lish practice  is  stigmatized  as  a  stale  demand^  it  is  the  present. 
For  here  the  suit  has  not  only  been  unreasonably  delayed,  but 
it  involves  the  plainest  hardship  and  disadvantage  on  the  part 
of  the  present  defenders,  in  regard  to  the  proof  of  their 
defence. 

Although,,  then,  as  against  Mr.  Tait*8  representatives,  the 
pursuers  have  no  good  action,  it  is  still  conceivable  that  they 
might  have  a  good  action  against  their  predecessors,  as  re- 
sponsible for  having  invested,  and  thereby  lost  the  money,  in 
the  bands  of  the  Blailues.  Such  action  might  depend  upon  the 
question  whether  such  investment  in  the  whole  circumstances 
was  justifiable  in  terms  of  the  bequest,  and  the  decree-arbitral 
of  Mr.  Moir,  as  a  good  investment. 

But  Tait*s  representatives  could  evidently  have  no  concern 
with  that  question.  And,  as  against  the  representatives  of  the 
original  trust  legatees,  the  demand,  from  the  lapse  of  time, 
would  labour  under  all  the  disadvantages  on  the  part  of  the 
pursuers,  under  which,  in  the  present  action,  the  defenders 
necessarily  labour. 

It  is  proper  to  observe  that  the  present  action  has  undergone 
a  considerable  change  since  it  came  into  this  Court. 

An  addition  to  the  defenders'  record,  and  an  additional  plea 
in  law,  were  permitted  by  your  Lordships,  which  pointed  more 
directly  at  the  special  ground  of  defence  upon  which  the  de- 
fenders* case  has  ultimately  been  argued.  An  additional  proof 
was  thereafter  allowed,  by  which  that  defence  has  been  brought 
out  in  a  strong  light. 

These  circumstances  may,  in  some  measure,  account  for  the 
unfavourable  view  which  the  two  Sheriffs  have  taken  of  the  case 
in  the  inferior  Court. 

At  all  events,  I  must  state  my  opinion  that  their  judgments 
should  be  recalled,  and  the  defenders  assoilzied. 

The  Court  pronounced  the  following  interlocutor : — 

■*  Find  that  by  his  settlement,  dated  8th  February  1831, 
Bailie  George  Mackay  left  a  legacy  of  £400  to  the  Magistrates 
and  Town -council  of  Rintore  and  the  Minister  of  the  pariah  of 
Kintore  for  the  time  being,  for  behoof  of  the  parish  :  Find  that 
the  late  Thomas  Tait  was  appointed  executor  under  this  settle- 
ment :  Find  that  the  said  legacy  became  exigible  on  the  20th 
December  1853,  and  that  one  of  the  investments  belonging  to 
the  executry  estate  was  in  that  year,  by  direction  of  the 
■aid  Thomas  Tait,  realized  by  the  Messrs.  Blaikie  of  Aberdeen, 
acting  as  agents  for  the  executor,  and  so  much  of  the  proceeds 
as  amounted  to  the  said  legacy  was  held  by  them  for  the  pur- 
pose of  paying  the  same :  Find  that  ])ayment  was  delayed  by 
a  question  winch  arose  between  the  Magistrates  and  Minister  on 
the  one  hand,  and  the  parochial  board  of  the  parish,  as  to  the 
right  to  the  said  legacy,  which  was  decided  under  a  submission 
in  favour  of  the  former  in  1854 :  Find  that  in  these  proceed- 
ings the  Messrs.  Blaikie  acted  as  agents  for  all  concerned :  Find 
it  sufiBoiently  proved  that  an  agreement  was  made  between  the 
legatees  on  the  one  hand,  and  Uie  Messrs.  Blaikie  on  the  other, 
to  which  the  executor  was  no  party,  to  the  effect  that  the  money 
should  remain  as  a  new  investment  in  the  hands  of  the  Messrs 
Blaikie  at  a  sx>ecified  rate  of  interest  until  the  expenses  incorred 
in  the  proceedings  should  be  replaced :  Find  that  this  agree- 
ment was  acted  on  until  the  year  1860,  when  the  Messrs. 
•piailcta  became  bankrupt:  Find  that  no  proceedings  were 
taken  by  the  original  legatees  against  the  executor,  nor  by  the 
present  pursuers,  until  the  year  1871,  when  nearly  every  one 
cognisant  of  the  transaction  was  dead :  Find  that  the  legacy 
sued  for  has  been  discharged,  and  that  no  claim  in  respe^  of 
it  subciati  against  the  roprcsontatives  of  the  executor :    There* 


fore  sustain  the  appeal,  :  Recall  the  judgment  appealed  from  : 
Assoilzie  the  defenders  from  the  conclusions  of  the  action  : 
Find  them  entitled  to  expenses  in  both  Courts,  and  remit,"  etc. 

Act.  Solicitor-General,  (Oark,  Q.C.),  Asher ;  M*Ewen  and 
Garment,  Agents. — AU.  Watson,  Balfour ;  Henry  and  Shiress, 
S.S.C.  AtjentS'-l.  Clerk.  d.o. 


May  17,  1873. 

second  division. 

The  Duke  of  Argyll,  Pursuer^  v.  The  Earl  op 

Brbadalbane  and  Others,  Defenders. 

Temds — Proving  of  the  Tenor — Sub-valuation — Casus  Amissionis 
— Adminicles  of  Proof — In  a  proving  of  the  tenor  of  a  sub- 
valuation  of  teinds,  so  far  as  applicable  to  the  lands  of  A,  a 
document  was  produced  purporting  to  be  a  report  by  the  Sub- 
conmiissioners  applicable,  inter  aliOf  to  these  lands,  which  had 
been,  long  in  the  custody  of  the  keeper  of  teind  records,  and 
which,  though  not  a  formal  and  probative  document,  had  re- 
peatedly and  from  an  early  date  been  recognised  by  the  Court 
as  a  valid  and  authentic  sub-valuation,  but  which  was  now 
much  dilapidated  and  defaced,  particularly  in  the  part  con- 
taining the  valuation  of  the  said  lands,  and  which  wanted  the 
usual  docquet.  B^eld  ( 1.),  that  in  the  circumstances  no  special 
casus  amissionis  need  be  proved ;  (2.)  that  although  the 
document  could  not  be  shown  to  have  been  duly  authenticated, 
it  had  been  so  long  recognised  by  the  Court  that  it  must  be 
accepted  as  genuine  until  formally  impeached  ;  and  (3.)  that 
its  tenor  was  sufficiently  proved  by  comparing  its  fragments 
with  those  of  an  old  copy,  and  by  the  production  of  decrees 
of  locality  in  which  the  valuation  of  the  said  lands  corre- 
sponded to  that  in  the  fragments  of  the  original  and  in  the 
old  copy. 

This  action  of  proving  of  the  tenor  was  brought  by  the 
Duke  of  Argyll,  proprietor  of  the  lands  of  Schellachane, 
Darllca,  Lagganargit,  and  Latternamuick,  in  the  parish 
of  Kilninver,  now  united  to  the  parish  of  Kilmelford,  in 
the  county  of  Argyll,  for  the  purpose  of  proving  the  tenor 
of  the  report  or  valuation  of  the  sub-commissioners  ap- 
pointed for  valuing  the  stock  and  teind  of  the  land  witbin 
the  Presbytery  of  Argyll,  dated  day  of 

1629,  in  so  far  as  regarded  the  said  lands  of  Schellach- 
ane, Darilea,  Lagganargit,  and  Latternamuick,  then  be- 
longing to  Sir  Donald  Campbell  of  Ardnamurchan.  Tho 
Earl  of  Breadalbane,  as  patron  of  the  parish  of  Kilninver, 
and  others  were  called  as  defenders,  but  the  Keverend 
Colin  Campbell,  minister  of  the  united  parishes  of  Kil- 
ninver and  Kilmelford,  was  the  only  one  who  appeared.  ^ 
Tho  pursuer  set  forth — 

The  said  report  or  valuation  of  the  said  Sub-commissioners 
of  teinds  was  in  the  custody  of  the  keeper  of  teind  records,  but 
it  had  been  partially  destroyed,  mutilated,  and  defaced  by  ex- 
posiure  to  handling,  and  from  the  tear  and  wear  to  which  it  had 
been  subjected  in  course  of  time.  The  paper  upon  which  it  had 
been  written  was  very  friable,  and  bore  traces  of  having  been 
injured  by  damp.  More  particularly,  that  part  of  the  document 
upon  which  the  valuation  of  the  pursuer's  said  lands  had  been 
written  was  in  a  very  tattered  condition.  The  valuation  of  the 
pursuer*s  said  lands  had  been  written  very  near  the  end  of  the 
report,  and  the  document  exhibited  marks  of  having  been  folded 
or  rolled  up  in  such  manner  that  the  concluding  pages  must 
have  been  upon  the  outside,  and  consequently  most  exposed  to 
injury.  So  far  as  could  be  ascertained,  the  said  report  had 
always  been  kept  among  the  records  of  the  High  Commission, 
and  within  the  memory  of  man  it  had  never  been  in  any  other 
condition  than  that  in  which  it  then  was. 

The  defender,  the  Bov.  Colin  Campbell,  stated — 

The  said  alleged  report  of  the  Sub-commissioners  of  the 
presbytery  of  Aigyll  did  not  appear  or  bear  to  be,  and  was  not, 
a  completed  or  concluded  report.  It  was  an  unauthonticated 
document.    It  terminated  abruptly,  without  any  docquet^  and 
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was  not  sabscribed  by  a  quorum  or  by  any  of  tbe  persons  men- 
tioned at  the  outset  of  the  document,  as  the  Sub-commissioners 
appointed  to  make  and  report  to  the  High  Commissioners  a 
valuation  of  the  lands  and  teinds  therein  referred  to.  At  the 
foot  of  some  of  the  pages  occurred  the  signature  "Geo.  Camp- 
bell ;*'  but  no  such  person  was  mentioned  at  the  outset  of  the 
alleged  report.  Numerous  pages  of  the  said  **  report "  were 
entirely  unsigned.  The  history  of  this  alleged  report,  which 
was  extensively  and  throughout  mutilated  and  vitiated  in  essenti- 
alibus,  was  entirely  unknown.  In  particular,  it  was  unknown 
when  or  whence  the  document  had  come  into  the  teind  office, 
or  by  whom  it  had  been  brought  thither.  It  was  further 
unknown  when  or  how  the  said  alleged  report  had  come  to  be 
in  its  present  dilapidated  and  fragmentary  condition,  and  the 
pursuer  had  not  made  any  definite  or  satisfactory  averment  on 
this  subject. 

Tbe  pursuer  pleaded — 

1.  The  said  report  of  the  Sub-commissioners  having  been 
partially  destroyed,  mutilated,  and  defaced  as  aforesaid, 
he,  as  proprietor  of  the  lands  mentioned  in  the  summons, 
was  entitled  to  have  its  tenor  proved  in  terms  of  the  conclusions 
of  the  libel.  2.  The  tenor  of  the  said  report,  in  so  far  as 
regarded  his  said  lands,  being  shown  by  the  adminicles 
and  evidence  condescended  on  and  to  be  produced,  decree 
should  be  pronounced  in  terms  of  the  conclusions  before 
written. 

The  defender  pleaded — 

1.  The  pursuer  had  not  made  any  relevant  or  sufficient  aver- 
ments of  tiie  occasion  or  cause  of  the  loss  or  mutilation  of  the 
said  alleged  report,  or  of  that  part  of  it  to  which  the  conclusions 
of  proving  the  tenor  related.  2.  As  the  said  alleged  report  was 
not  duly  authenticated,  and  was  ex  facie  an  incomplete  and 
unfinished  document,  it  was  not  one  which  could  competently 
be  made  the  subject  of  a  proving  of  the  tenor.  3.  The  pursuer 
had  not  condescended  on  any  adminicles  relevant  or  sufficient 
to  instruct  the  tenor  of  the  writ  sought  to  be  set  up,  and  no 
such  adminicles  existed. 

The  adminicles  of  evidence  put  in  by  tbe  pursuer  were, 
(1.)  Tbe  principal  report  of  tbe  Sub-commissioners,  so  far 
as  it  existed  in  tbe  bands  of  the  keeper  of  Teind  Records. 
(2.)  A  copy  tbereof  alleged  to  bave  been  made  for  tbe  use  of 
tbe  parties  in  an  augmentation  and  locality  of  tbe  united 
parishes  of  Kilninver  and  Kilmelford,  1758  to  1763,  also 
in  the  bands  of  tbe  keeper  of  leind  records.  (3.)  Pro- 
ceedings in  tbe  processes  of  augmentation,  modification,  and 
locality  1758-63,  and  1795-1800,  in  both  of  wbicb  tbe 
report  of  tbe  Sub-commissioners  was  adopted  as  tbe  basis 
for  framing  tbe  locality,  and  sustained  by  interlocutors  of 
Court  as  sufficient  for  ascertaining  tbe  rental  of  tbe  lands 
in  tbe  said  united  parishes,  and,  inter  alia,  of  tbe  pursuer's 
lands.  (4.)  Several  decreets  of  approbation  of  other 
sub-valuations  contained  in  tbe  said  report  of  tbe  Sub- 
commissioners. 

As  bearing  on  tbe  statements  in  defence  Mr.  Alexander 
Logan,  keeper  of  tbe  teind  records,  deponed — 

'*  .  .  .  The  original  document,  so  far  as  I  have  examined  it, 
does  not  bear  in  any  part  of  it  to  be  signed  by  a  quorum  of  the  Sub- 
commissioners  ;  but  a  signature  occurs  on  every  alternate  page 
of  the  original  document,  which  I  believe  to  be  that  of  Robert 
Campbell  of  Glenfalloch,  the  first  of  the  Sub-commissioners. 
That  signature  appears  on  one  face  of  every  sheet,  and  on  the 
other  facing  it  is  the  signature  of  George  Campbell,  which  I 
believe  to  be  that  of  the  clerk.  He  is  not  mentioned  in  the 
preamble  ;  but  at  the  bottom  of  the  preamble,  on  the  first  page 
of  the  valuation,  there  is  the  signature  *  R.  Campbell  of  Glen- 
falloch, moderatour  ;*  and  on  the  opposite  page  '  Geo.  Campbell, 
noter  publik,  dark  to  the  wa  [here  there  is  a  blank,  part  of  the 
writing  being  apparently  rubbed  out]  to  the  Presbeterie  of 
Argyle.'  There  is  no  docquet  to  the  original  that  I  have  seen. 
.  .  .  There  is  not  so  much  of  the  original  extant  now  as  there  is 
in  the  old  copy."  .  .  . 

"  By  defender's  counsel  {through  the  Court), — (Q.)  Was  any  search 


made  for  any  report  of  the  Sob-oommiMioiierB  of  1629?  (A.) 
We  have  no  documents  in  the  Teind  office  now  to  my  knowledge, 
except  the  volume  of  Sab-commissionen'  reports  and  this. 
There  is  a  copy  of  another  valuation  of  Haddington  also  in  the 
ofiice,  but  it  is  not  an  original  document.  I  made  no  such  search. 
There  was  no  other  source  where  a  search  could  be  made.**  .  .  . 

Tbe  pursuer  contended  that  being  a  public  document, 
in  tbe  bands  of  a  public  functionary,  he,  as  a  private 
individual  interested,  was  not  bound  to  instnict  any  special 
casus  amissumis — Dalhousie,  1811,  1  Connell  300. 
Further,  the  tenor  was  snflSciently  proved  by  a  comparison 
of  tbe  fragments  of  tbe  original  document  with  the  old 
copy — Ersk.  iv.  1.  54 ;  Richmond  v.  The  Officers  of  State, 
2d  July  1869,  ante,  vol.  xli.  p.  539;  M'Dowal,  1713, 
5  Br.  Sup.  98;  Dickson  on  Evidence,  sect  1299; 
Officers  of  State  v.  Earl  of  Breadalbane,  1770,  M.  14796, 
F.  C.  Sess.  Papers,  1769-70. 

Tbe  defender  maintained  that  tbe  document  attempted 
to  be  set  up  was  in  itself  an  incomplete  and  invalid  doca- 
ment,  and  that  there  bad  been  no  evidence  adduced  either 
of  tbe  loss  of  the  original,  or  of  any  search  having  been 
made  for  a  true  and  authentic  original  valuation. 

The  Court,  without  requiring  any  further  specification 
of  the  casus  amissionisj  on  tbe  ground  that  there  could  be  no 
doubt  that  there  had  been  a  valuation  by  the  Sub-commii- 
sioners,  and  that  the  document,  the  tenorof  which  was  ofiered 
to  be  proved,  had  been  repeatedly,  and  from  an  early  date, 
recognised  by  the  Court  as  a  valid  and  authentic  sab- 
valuation,  held  that  they  must  accept  it  as  genuine  until 
formally  impeached;  and  being  satisfied  on  the  evidence, 
pronounced  this  interlocutor : — 

**  Sustain  the  adminicles  :  Find  the  tenor  of  the  sab-yalnatiw 
snfficiently  established  by  the  evidence  adduced,  and  decern  and 
declare  in  terms  of  the  oondosions  of  the  summonB,"  etc. 

Act,  Rutherfurd;  Alex.  Howe,  W.S.  Agent, — AU.  DnneiB; 
M'NeiU  and  Sime,  W.S.  Agents,'^Teind  Clerk, 

H.J. 


May17,  1873. 

7ibst  division. 

SiB  Thomas  North  Dick  Lauder,  Bart.,  Pursuer, 

V.  Daniel  Shiels,  Defender. 

Superior  and  Vassal — Conditions  of  feu — Conjirmation — JStabiU  31 
andS2  Vict,  c,  101  (Titles  to  Land  Consolidation  (Scotlamt)  Ad, 
ISeS),  sects,  10,  9Sand  100,  and  Schedules  D  and  Vlfo.  1— He 
heir  in  possession  of  an  entailed  estate  was  empowered  to  gnuit 
feus  thereof  by  a  private  Act  of  Parliament,  obtained  in  182S, 
which  imposed  certain  conditions  under  which  the  feos  vcn 
to  be  granted.  The  Act  also  required  that  these  oonditio0 
should  be  inserted  in  all  investitures  of  the  feus,  and  tbtt 
the  heir  of  entail  omitting  to  do  so  should  incur  an  iiritane^. 
Held  {diss.  Lord  Deas)  that  in  the  special  circumstanoes  d 
the  case  the  provisions  of  the  98th  and  100th  sections  of  tlM 
Titles  to  Land  Consolidation  (Scotland)  Act,  1 868,  did  not 
debar  the  superior  from  inserting  in  a  writ  of  conlinnatioB  i 
reference  to  the  conditions  prescribed  by  the  private  Act 

By  a  private  Act  of  Parliament,  6  Geo.  iv.  cap.  28,  Sr 
Thomas  Dick  Lauder  and  tbe  succeeding  heirs  of  entiil 
in  possession  of  tbe  estate  of  Orange  were  empowered  to 
grant  feus  tbereof  upon  tbe  conditions  therein  set  forth. 
Section  4  provided— 

**  And  be  it  further  enacted,  that  the  original  feu-charter,  fei- 
contract  or  feu-contracts,  or  other  original  feu-right  to  be  gnuitod 
by  the  said  Sir  Thomas  Dick  Lauder,  or  any  other  heir  of  entafl 
in  possession  for  the  time,  of  any  part  of  the  said  entailed  estate 
allowed  by  this  Act  to  be  feued,  shall  be  granted  on  the  fdknr- 
ing  conditions,  and  shall  contain  a  clause  or  clinooi  to  tbe 
following  effect,  videlicet,'* 
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An  eDumeration  of  various  clauses  followed,  viz.,  a 
clause  declaring  it  unlawful  for  the  vassals  to  assign  the 
precepts  of  sasine  contained  in  the  feu-charters  or  feu- 
contracUs  a  clause  declaring  it  unlawful  to  sub-feu,  a 
clause  providing  that  the  feu-dutics  and  casualties  should 
be  paid  to  the  heir  of  entail  for  the  time  being,  a  clause 
providing  that  all  dispositions  of  the  feus  and  the  infeft- 
ment  thereon  should  be  made  out  by  the  superior's  agents, 
and  a  declaration  that  all  dispositions  or  other  conveyances 
of  any  parts  of  the  lands  inconsistent  with  these  conditions, 
declarations  and  provisions,  should  be  ipso  facto  void  and 
null  to  the  disponees  thereof: 

''All  which  clauses,  and  the  conditions ,  declarations,  and 
provisions  thereof,  with  this  present  clause  or  provision  respect- 
ing the  same,  shall  be  repeated  in  the  instrument  or  instrumenta 
of  sasine  to  follow  ujKin  such  feu-charter  o/feu-charters,  or  fen- 
contract  or  feu-contracts,  and  the  same  shall  also  be  repeated  in  all 
the  after  conveyances,  transmissions,  charters,  and  investitures  of 
the  said  fen  or  feus,  otherwise  such  feu-charter  or  feu-charters,  feu- 
<x>ntract  or  feu-contracts,  and  such  sasines,  conveyances,  trans- 
missions, charters  and  investitures  of  any  such  feu  or  feus,  shall 
not  only  be  void  and  null,  but  ^he  said  Sir  Thomas  Dick  Lauder, 
and  every  other  heir  of  entail  in  possession  of  the  said  entailed 
lands  and  estates,  omitting  to  insert  the  same  in  the  original 
feu-charter  or  feu-charters,  feu -contract  or  feu-contracts,  or 
omitting  to  repeat  the  same  in  the  subsequent  charters  or  other 
investitures  granted  by  him,  or  them,  of  such  fen  or  feus,  shall 
thereupon,  for  himself  or  herself  only,  incur  an  irritancy,  as  in 
a  case  of  contravention  of  the  said  entail ;  and,  in  the  like 
manner,  the  said  vassal  or  vassals,  or  other  person  or  jiersons, 
in  the  right  of  the  said  feu  or  feus,  contravening  any  of  the  con- 
ditions, declarations,  and  provisions  above  expressed,  or  omitting 
to  insert  the  said  clauses  in  any  instrument  or  instruments  of 
sasine  to  be  taken  of  the  said  feu  or  fens,  or  in  any  of  the  trans- 
missions or  conveyances  thereof,  such  sasines,  transmissions,  and 
conveyances  shall  not  only  be  void  and  null,  but  such  vassal  or 
vassals,  or  other  person  or  persons,  in  right  of  the  said  feu  or 
feus,  shall  forfeit  and  lose  all  right  and  title  thereto,  and  the 
same  shall  belong  to  the  said  Sir  Thomas  Dick  Lauder,  or  the 
heir  of  entail  in  possession,  as  said  is,  in  the  same  manner  as  if 
such  feu  or  feus  had  never  been  granted." 

By  feu-contract  dated  16th  September  and  16th  October, 
and  recorded  on  6th  November  1865,  Sir  John  Dick 
Lauder,  then  heir  in  possession  of  the  estate  of  Grange, 
disponed  in  feu-farm  to  Daniel  M'Kay  a  portion  of  that 
estate.  The  precept  of  sasine  contained  the  clauses  re- 
qnired  by  the  Act  of  1825. 

By  disposition  dated  9th, '  and  recorded  16th  May 
1867|  M^Kay  disponed  a  portion  of  the  subjects  to  William 
Alexander  Aikman,  '*but  always  with  and  under  the  obliga- 
tions, burdens,  conditions,  declarations,  provisions,  reserva- 
tions and  others  specified ''  in  the  Act  of  Parliament  and 
fen-contract.  The  disposition  was  duly  confirmed  by  writ 
of  confirmation  granted  by  John  Bruce,  W.S.,  commissioner 
ior  Sir  Thomas  Dick  Lauder,  in  the  form  adopted  for  the 
Orange  estate,  and  which  will  be  mentioned  below.  By 
disposition  dated  1 3th  May  1872,  and  delivered  to  the 
defender  on  Whitsunday  1872,  Aikman  disponed  the 
subjects  held  by  him  to  the  defender,  with  a  similar 
clause  of  reservation  to  that  contained  in  his  own  dis- 
position. 

The  defender  was  thereafter  called  upon  to  enter  with 
the  pursuer  as  superior,  and  for  that  purpose  the  dis- 
position in  his  favour  was  sent  to  the  pursuer's  agents,  in 
order  that  they  might  prepare  a  writ  of  confirmation 
thereof.  A  draft  writ  was  accordingly  prepared,  but  the 
defender's  agent  refused  to  take  any  writ  containing  a 
special  reference  to  tlie  private  Act,  though  ho  offered  to 
allow  a  clause  to  the  following  effect  to  be  added  :  *'  with 
and  under  the  whole  provisions  and  conditions  contained 
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in  the  feu-contract "  between  Sir  John  Dick  Lauder  and 
Daniel  Mackay. 

The  draft  writ  as  tendered  by  the  pursuer's  agents, 
which  was  in  the  funn  adopted  in  all  the  feus  on  the 
Grange  estate,  was  as  follows: — 

(Note. — ^The  italics  show  the  insertions  and  note,  and  the 
words  within  brackets  denote  the  deletions  in  red  ink, 
made  by  Mr.  Shiels'  agent  on  revisaL) 

"  I,  John  Brnce,  Writer  to  the  Signet,  Edinburgh,  commis- 
sioner for  Sir  Thomas  North  Dick  Lauder  .  .  .  hereby  confirm 
this  disposition  in  favour  of  Daniel  Shiels,  one  of  the  partners 
of  Messrs.  Robert  Shiels  and  Son,  wholesale  confectioners  in 
Edinburgh,  as  vassal  in  room  and  place  of  William  Alexander 
Aikman,  of  the  Royal  Bank  of  Scotland,  Edinburgh,  entered  by 
the  writ  of  confirmation  granted  by  me  as  commissioner  foresaid 
in  favour  of  the  said  William  Alexander  Aikman,  dated  3d 
January  1S68,  with  and  under  the  whole  provisions  and  conditions 
contained  in  [but  only  in  so  far  as  consistent  with]  the  feu-con- 
tract entered  into  between  the  now  deceased  Sir  John  Dick 
Lauder  of  Grange  and  Fountainhall,  Baronet,  and  Daniel  M'Kay, 
clothier,  Edinburgh,  dated  the  16th  day  of  September  and  16th 
day  of  October,  and  with  warrant  of  registration  thereon  on 
behalf  of  the  said  Daniel  M'Kay,  recorded  in  the  new  Particular 
Register  of  Sasines,  etc.,  kept  for  the  sheriffdom  of  Edinburgh, 
etc.,  at  Edinburgh,  the  6th  day  of  November,  all  in  the  year 
1865,  but  only  in  so  far  as  consistent  with  the  said  feu-contract, 
dated  and  recorded  as  ({foresaid,  and  with  the  statute  therein 
mentioned,  and  with  the  said  writ  of  confirmation,  and  with  the 
said  Sir  Thomas  North  Dick  Lauder's  own  rights ;  [and  declaring 
that  these  presents  are  granted  by  me  as  commissioner  foresaid, 
always  with  and  under  the  obligations,  burdens,  conditions, 
declarations,  provisions,  reservations,  limitations,  and  others 
specified  and  referred  to  in  an  Act  of  Parliament,  dated  the  22d 
day  of  June  1825,  entitided  '  An  Act  to  enable  Sir  Thomas  Dick 
Lauder,  Baronet,  and  the  heirs  of  entail  succeeding  to  him  in  the 
estate  of  Grange,  to  grant  feus  thereof  upon  certain  terms  and  condi- 
tions,' and  in  the  said  feu-contract  recorded  as  aforesaid  on  6th 
November  1865.] — In  witness  whereof,  etc.  Note, — These  clauses 
appear  to  serve  no  purpose,  and  only  increase  tlie  length  qf  the 
writ.  The  deed  confirmed^  \f  it  contain  these  provisions,  is  ooU' 
firmed  nuhject  to  them  ;  if  it  does  not,  these  clauses  will  not  impori 
them  into  it" 

After  a  long  correspondence,  in  which  the  pursuer's 
agents  offered  to  obviate  any  objection  on  the  score  of 
expense  by  not  charging  for  the  proposed  insertion,  the 
pursuer,  being  advised  that  he  would  not  be  in  safety  to 
grant  the  writ  without  such  a  reference,  raised  the  pre- 
sent action. 

The  conclusions  of  the  summons  were  to  have  it  de- 
clared that  the  defender  had  contravened  the  terms  of  the 
feu-contract  and  subsequent  transmissions  of  the  subjects 
by  not  entering  with  the  pursuer  within  three  months  of 
the  date  of  the  delivery  to  the  defender  of  the  disposition 
in  his  favour,  as  he  was  bound  to  do  by  the  feu-contract, 
and  had  therebv  incnrred  the  irritancy  therein  specified, 
and  forfeited  all  right  to  the  subjects. 

The  defender  in  his  answers  stated — 

Admitted  that  the  defender  called  on  the  pursuer  to  enter 
him  in  terms  of  the  Titles  to  Land  Consolidation  (Scotland) 
Act,  31  and  32  Vict.  chap.  101.  Particular  reference  is  made 
to  sections  10,  98,  and  100,  and  to  schedules  D  and  V  No.  1. 
The  defender  is  ready  and  willing  to  take  an  entry  in  such  terms 
as  the  Court  may  fix  that  he  is  bound  to  accept,  and  the  de- 
fender again  tenders  to  the  pursuer  all  unpaid  feu-duties,  and 
such  duties  or  casualties  as  he  is  entitled  to  receive  uxK>n  such 
entry,  with  the  fees  of  the  writ. 

The  pursuer  pleaded — 

1.  Under  and  in  terms  of  the  Act  of  Parliament  foresaid,  the 
pursuer  was  required  to  repeat  or  refer  to  the  provisions  thereof 
in  all  charters  or  other  investitures  granted  by  him,  of  the  feus 
dis|K>ned  by  virtue  of  the  powers  contained  in  said  Act. 
2.  Under  and  in  terms  of  the  provisions  contained  in  the  feu- 
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contract  and  other  deeds  condescended  on,  and  of  the  said  Act 
of  Parliament,  the  defender  was  bound  to  enter  with  the  imrsner 
within  three  months  after  his  purchase  of  the  subjects  libelled, 
and  he  having  failed  duly  to  enter  within  the  period  specitied, 
had  contravened  the  terms  of  said  feu-contract,  and  other  deeds 
mentioned,  and  Acts  of  Parliament  foresaid,  and  incurred  the 
irritancy  therein  specified  and  forfeited,  and  lost  all  right  and 
title  to  said  subjects. 

The  defender  pleaded — 

1.  As  the  special  reference  to  the  pursuer's  private  Act  of 
Parliament  in  the  writ  offered  to  the  defender,  and  to  which  the 
defender  objected,  was  unnecessary  if  the  feu  was  originally 
granted,  and  was  still  held  under  its  burdens  and  conditions  ; 
and  illegal,  if  its  burdens  and  conditions  had  not  been  previously 
imposed  on  the  feu,  the  defender's  objections  to  the  writ  offered 
were  good,  and  he  should  be  assoilzied  from  this  action  with 
expenses.  2.  In  view  of  the  defender's  tenrlers,  he  was  in 
any  view  entitled  to  have  this  action  sisted  until  he  received  such 
writ  as  the  Court  might  fix  that  he  is  bound  to  accept,  and 
thereafter  and  on  payment  of  feu-duties,  casualties,  and  fees,  as 
offered,  he  would  be  entitled  to  absolvitor,  with  expenses. 

The  Lord  Ordinary  (Mure)  pronounced  the  following 
interlocutors: — 

<*  8^^  February  1873. — Finds  that,  in  the  special  circumstances 
of  this  case,  the  pursuer  is  entitled  to  have  the  conditions  and 
declarations  under  which  the  fee  in  question  was  granted,  which 
are  prescribed  by  the  private  Act  of  Parliament  founded  on,  re- 
ferred to  as  conditions  of  this  investiture,  ex  fade  of  the  writ  of 
confirmation  to  be  granted  by  him,  and  that  either  in  some  such 
terms  as  those  contained  in  the  declaration  at  the  end  of  the 
draft  writ  of  confirmation,  printed  as  an  appendix,  page  14  of 
the  record,  and  proposed  to  be  deleted  by  the  defender,  or  by 
inserting  a  reference  to  that  Act  of  Parliament,  as  well  as  to  the 
original  feu-contract,  at  the  marginal  addition  proposed  to  be 
inserted  in  the  draft  writ  by  the  defender,  in  lieu  of  the  above 
declaration ;  and  appoints  the  case  to  be  put  to  the  roll,  that 
parties  may  arrange  in  which  of  the  forms  the  conditions  are  to 
be  referred  to,  and  reserves  in  the  meantime  all  questions  of 
expenses." 

**  Note, — If  the  Lord  Ordinary  was  now  called  upon  to  decide 
whether  the  pursuer,  by  granting  a  writ  of  confirmation  in  the 
precise  form  given  in  Schedule  V.  of  the  Titles  to  Land  Consoli- 
dation Act,  1868,  and  without  mention  of  or  reference  to  the 
conditions  and  declarations  of  the  private  Act  of  Parliament, 
under  which  alone  the  estate  is  authorized  to  be  feucd,  would 
thereby  commit  an  irritancy  of  the  entail  in  respect  of  his  non- 
compliance with  the  provisions  of  the  private  Act,  he  would  be 
disposed  to  hold  that  no  such  irritancy  had  been  committed, 
provided  the  whole  clauses,  burdens,  and  conditions  prescribed 
by  the  private  Act  were  validly  referred  to,  in  terms  of  the  10th 
section  of  the  Act  of  1868,  in  the  deed  or  instrument  confirmed  by 
the  writ  of  confirmation.  This,  however,  in  the  view  the  Lord 
Ordinary  takes  of  the  case,  would  not  be  an  altogether  satisfac- 
tory solution  of  the  question  raised  between  the  parties  ;  because 
any  opinion  entertained,  or  even  any  judgment  pronounced  by 
the  Lord  Ordinary  as  to  the  validity  of  the  reference  contained 
in  the  deed  to  be  confirmed,  would  not,  he  conceives,  be  res 
judicata  in  a  question  with  an  heir  of  entail,  challenging  the 
validity  of  the  reference,  or  seeking  to  have  an  irritancy  declared 
in  respect  of  the  omission  to  comply  with  the  requirements  of 
the  private  Act.  In  these  circumstances,  it  appears  to  the  Lord 
Ordinary  that  any  reasonable  proposal  made  on  the  part  of  an 
entailed  proprietor,  who  is  only  authorized  to  feu  under  the  pro- 
visions of  a  private  Act  which  is  not  specially  repealed  by  the 
Act  of  1868,  to  have  the  conditions  of  the  private  Act  referred 
to  in  the  writ  by  which  the  vassal's  title  is  to  be  completed,  so 
as  thereby  to  avoid  the  risk  of  after  challenge,  is  one  which  may 
be  given  effect  to,  provided  the  proposed  reference  will  not  be 
prejudicial  to  the  rights  and  interests  of  the  vassal,  and  is  not 
expressly  prohibited  by  the  provisions  of  the  statute  under  which 
the  writ  of  confirmation  is  to  be  expede. 

••  In  the  present  case  it  is  not  alleged  in  the  record,  and  it  was 
not  suggested  on  the  part  of  the  defender  at  the  debate,  that 
his  rights  would  in  any  respect  be  prejudiced,  or  that  any  injury 
would  be  sustained  by  him  by  the  insertion  in  the  writ  of  con- 
firmation  of  the  words  proposed  by  the  pursuer,  which  are  sub- 


stantially  the  same  as  those  inserted  in  the  writ  by  which  the 
title  of  the  last  entere<l  vassal  was  confirmed  in  January  1868, 
BO  that  the  solution  of  the  question  here  raised  appears  to  the 
Lord  Ordinary  to  depend  uxK)n  whether  the  addition  of  any  such 
reference  as  that  here  ]>roposed  is  prohibited  by  the  Consolida- 
tion Act  of  1868  ;  and  although  the  point  ia  not  free  from  diffi. 
culty,  the  Lord  Ordinary  is  not  satisfied  that  the  Act  of  1868 
contains  any  such  prohibition. 

<*  The  clanses  on  which  the  question  mainly  depends  are  sec- 
tions 98  and  100.  They  are,  however,  not  distinct  upon  the 
subject,  and  as  the  main  object  of  the  Act  was  merely  to  con- 
solidate the  clauses  in  the  earlier  statutes,  under  which  it  wu 
not  considered  incompetent  to  refer  to  such  conditions  in  a  writ 
of  confirmation,  as  the  titles  in  the  present  case  show,  it  would, 
the  Lord  Ordinary  conceives,  require  some  very  express  prohilR- 
tiou  to  the  effect  that  the  superior  shall  in  no  circnmstanoes 
be  entitled  or  allowed  to  alter  the  form  of  the  writ,  or  to  insert 
a  reference  to  burdens,  or  to  the  conditions  of  a  private  Act  of 
Parliament,  to  exclude  such  a  reference  if  reasonable  in  itadf 
and  necessary  in  the  view  the  superior  takes  of  the  oblig»tioii 
prescribed  by  the  private  Act  to  protect  him  from  challenge  tt 
the  instance  of  any  of  the  heirs  of  entail,  on  the  ground  that  be 
had  committed  a  contravention  of  the  entaiL 

"  Now,  the  Lord  Ordinary  does  not  think  that  either  of  then 
sections  must  necessarily  be  read  as  containing  a  prohihitiifD 
against  any  such  alteration.  Both  sections,  on  the  contrary, 
rather  appear  to  him,  by  implication  at  least,  to  admit  of  reason- 
able alterations  being  made  on  the  examples  given  in  the  sched- 
ules. Because,  although  by  section  98  it  is  made  competeDtfor 
a  superior,  and  he  is  taken  bound  in  one  view  to  confirm  a  cni- 
veyance  in  one  or  other  of  the  short  forms  given  in  the  Act^  he 
is  not  taken  bound  to  do  so  in  the  precise  words  of  those  form, 
but  only  as  nearly  as  may  be  in  the  forms  given.  While  sectioa 
100  expressly  authorizes  such  necessary  alterations  to  be  made 
on  the  forms  given  as  the  denomination  or  nature  of  the  pv- 
ticular  charter  or  writ  may  require,  and  with  reference  to  rail 
burdens  and  conditions,  all  that  it  provides  is  that  *it  shaU  not 
be  necessary '  in  writs  of  confirmation  or  resignation  to  insert 
or  refer  to  burdens  or  conditions,  if  the  same  are  inserted  in  or 
validly  referred  to,  in  terms  of  the  10th  section  of  the  Ad^ii 
the  deed  or  conveyance  on  which  the  writ  is  to  be  engrosMd. 
But  as  the  Lord  Ordinary  reads  these  sections,  it  is  nowhere  de- 
clared to  be  incompetent  or  illegal  to  insert  a  reference  to  sock 
conditions,  and  it  therefore  ap]>ears  to  him  that  in  this  can  a 
reference  clause  to  the  conditions  of  the  private  Act  may  be 
allowed." 

"  Ist  March  1873.—  Having  heard  parties*  procurators,  in  tenn 
of  the  ai>pointment  contained  in  the  interlocutor  of  the  8th  d 
February,  and  made  avizandum,  approves  of  the  draft  writ  d 
confirmation,  printed  at  page  14  of  the  copy  printed  record,  Ka 
44  of  process,  as  now  adjusted  in  black  ink,  as  the  fonn  of  tbe 
writ  of  confirmation  to  be  granted  in  favour  of  the  defender,  ui 
sists  process  for  ten  days,  that  the  defender  may  complete  n 
entry  to  the  subjects  in  question  by  writ  of  confirmation  in  tcfW 
of  the  said  form  ;  and  upon  that  being  done,  appoints  the  <m 
to  be  put  to  the  roil  that  parties  may  be  heard  as  to  the  toM 
of  the  interlocutor  to  be  pronounced,  disposing  of  tbe  aetias, 
and  upon  the  question  of  expenses. 

**  Note. — The  Lord  Ordinary  has  adopted  the  general  oat&M 
of  the  form  of  writ  proposed  by  the  pursuer,  in  preferenee  t» 
that  with  the  marginal  additions  proposed  by  the  defender,  b^ 
cause  the  former  appears  to  him  to  be  in  strict  conformity  witb 
the  form  given  in  the  '  Titles  to  Land  Consolidation  Act,  1868,' 
down  to  the  words  '  and  with  the  said  Sir  Thomas  Dick  ImM* 
own  rights ; '  and  he  has  restricted  the  additional  dedaratios  t» 
the  words  '  obligations,  conditions,  declarations,  and  prorisiosi.* 
because  these  words  appear  to  him  sufficient  to  cover  everythiB^ 
which  the  private  Act  prescribes,  and  it  is  with  reference  to  tbe 
statutory  requirements  alone  of  that  Act,  that  the  pursuer  mail- 
tained  the  propriety,  as  a  matter  of  safety,  of  making  an  addi- 
tion to  the  form  of  writ  given  in  the  general  Act.  In  this  riev 
of  the  matter,  the  line  at  the  end  of  the  dcdaratioD  begiani^ 
with  the  words,  *  and  in  the  said  feu-contract,'  etc.,  might  have 
been  omitted ;  but  as  the  defender,  in  the  form  proi>oaea  bjhia 
as  noted  in  one  of  the  marginal  additions,  did  not  object  to 
some  such  reference  to  the  original  fea-oontraot^  ha  has  aDowed 
there  words  to  remain.*' 
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The  draft  writ  of  confirmation  as  adjusted  by  the  Lord 
Ordinary  differed  only  from  that  tendered  by  the  pursuer's 
agents  in  substituting  the  words 

••always  with  and  under  the  obligations,  conditions,  declara- 
tions, and  provisions  specified  and  prescribed  in  an  Act  of 
Parliament,*'  etc., 

for, 

"always  with  and  under  the  obligations,  burdens,  condi- 
tions, declarations,  provisions,  reservations,  limitations,  and 
others  specified  and  referred  to  in  an  Act  of  Parliament,"  etc. 

The  defender  obtained  leave  to  reclaim,  and  argued — 
All  the  conditions  required  by  the  private  Act  to  be  inserted 
in  the  investitures  were  duly  in8erte<l  in  the  deed  confirmed, 
and  therefore  it  was  unnecessary,  in  terms  of  the  98th  section  of 
the  Titles  to  Land  Act  of  1868,  to  insert  them  again  in  the  writ 
of  confirmation  engrossed  on  that  deed.  The  object  of  that 
statute,  which  was  to  efi'ect  greater  simplicity  and  economy  in 
conveyancing,  would  be  entirely  frustrated,  if  the  superior  could 
insist  on  introducing  clauses  in  addition  to  those  sanctioned  by 
the  Act.  To  deviate  from  statutory  forms  was  never  safe  for 
either  party. 

At  advising — 

LoBD  President. — Sir  Thomas  Dick  Lauder,  as  heir  of  entail 
in  possession  of  the  estate  of  Orange,  is  empowered  to  grant  feus  by 
a  private  Act  of  Parliament,  notwithstanding  the  fetters  of  the 
entail.     But  ho  can  do  so  only  upon  condition  of  complying  with 
all  the  provisions  and  limitations  contained  in  the  Act.     These 
are  numerous  and  very  important ;  and  one  of  them  is — "All 
which    clauses,   and    the  conditions,   declarations,    and    pro- 
visions thereof,  with  this  present  clause  or  provision  respecting 
the  same,  shall  be  repeated  in  the  instrument  or  instruments  of 
sasine  to  follow  ui>on  such  feu -charter  or  feu-charters,  or  feu- 
contract  or  feu-contracts,  and  the  same  shall  also  be  rei)eated 
in  all  the  after  conveyances,  transmissions,  charters,  and  inves- 
titnres  of  the  said  feu  or  feus.''     There  is  a  further  provision 
that  if  this  duty  be  omitted  on  the  |[»art  of  the  heir  in  posses- 
sion,  he  shall   incur  a  forfeiture.     Prior  to  the  passing  of 
the    Conveyancing    Statutes,    every    charter  of  confirmation 
must  have  contained   within  itself  the  whole  provisions  and 
declarations    of    this    private  Act.      One    of  these    Statutes 
has  a  very  important  and  useful    provision,    that  in  place 
of    inserting    such    clauses    and    provisions    in    deeds,    it  is 
sufficient  to  refer  to  them  as  contained  in  some  prior  title  to 
the  subjects   recorded  in  the  appropriate  register  of  sasinea 
This  was  introduced  in  10  and  11  Vict.  cap.  48,  sec.  5,  and  re- 
peated in  the  10th  section  of  the  Titles  to  Land  Consolidation 
Act  of  1868.    It  is  not  matter  of  doubt  that  in  a  charter  or  writ 
of  confirmation  granted  by  Sir  Thomas  Dick  Lauder,  it  is  sufiicient 
to  make  reference  to  the  provisions  of  the  private  Act,  as  contained 
in  some  prior  recorded  instrument.  But  a  further  question  arises. 
Whether  sections  98  and  100  of  the  Act  of  1868  do  not  dispense 
with  even  any  reference  to  the  provisions  of  the  Private  Act  in 
the  writ  of  confirmation?     For  certain  purposes,  I  think,  it  is 
provided  by  these  two  sections,  taken  together,  that,  where  the 
deed   to  be   confirmed   contains   clauses   or  real  burdens  ap- 
pointed to  be  inserted  in  the  investitures,  or  refers  to  them  in 
the  manner  provided  by  the  10th  section,  it  is  not  necessary  to 
repeat  or  refer  to  them  in  the  writ  of  confirmation  indorsed  on 
the  deed.     Though  this  is  not  necessary  in  the  ordinary  case, 
there  may  be  a  question  whether  the  obligation  imposed  on  Sir 
Thomas  Dick  Lauder  by  the  private  Act  is  not  still  incumbent 
on  him.     I  am  not  prepared  to  form  an  opinion  on  this  ques- 
tion, and  it  is  not  expedient  to  do  so,  for  no  judgment  which 
"we  could  pronounce  in  this  action  would  decide  the  question  as 
between  Sir  Thomas  Dick  Lauder  and  a  substitute  heir  of 
entail,  bringing  a  declarator  of  irritancy  in  respect  of  the 
omission  to  comply  with  the  provisions  of  the  private  Act.    All 
that  I  find  it  necessary  to  decide  is,  that  there  may  be  a  risk  in 
bis  granting  a  writ  of  confirmation  without  such  reference  to 
the  Act  of  1825.     If  so,  1  cannot  say  that  it  is  unreasonable  on 
the  part  of  the  superior  to  pro])ose  to  introduce  such  a  clause. 
OpinicMDS  may  differ  as  to  the  amount  of  such  risk,  but  surely  if 
there  is  any  risk,  the  vassal  cannot  object  to  the  introduc- 
tion of  smh  a  danse  unless  it  can  be  shown  to  he  prejudicial  to 


him,  or  expose  him  to  any  risk.  It  is  not  shown  that  there  is 
any  risk  to  the  vassal  here.  The  expense  of  confirmation  is  not 
to  be  increased,  and  in  short  the  vassal  has  no  sort  of  interest 
to  object.  The  only  thing  be  can  say  is  that  the  insertion  of 
such  a  clause  tends  to  lengthen  out  the  deed,  and  so  is  not  a 
fair  compliance  with  the  Act  of  Parliament.  But  I  think 
this  is  untenable  in  the  face  of  the  good  reason  which  the 
sui>erior  has  for  its  insertion. 

I  need  hardly  add  that  unless  the  superior  had  a  good  reason, 
I  should  not  allow  him  to  do  so.  Any  u^^necessary  lengthening 
of  the  deed  would  be  a  violation  of  an  Act  which  aims  at 
simplicity  in  conveyancing.  I  should  be  disposed  to  watch  very 
strictly  any  attempt  to  amplify  a  form  prescribed  by  Statute. 
But  this  is  a  very  special  case,  and  as  I  find  nothing  to  prohibit 
the  insertion  of  the  clause,  I  am  for  adhering  to  the  interlocutor 
of  the  Lord  Ordinary. 

Lord  Deas. — The  Statute  provides  two  short  forms  for 
granting  confirmation,  one  in  schedule  D  and  the  other  in 
schedule  V.  It  is  the  second  which  is  here  proposed  to  be 
adopted.  Under  the  form  in  schedule  D  there  is  a  reference 
to  conditions,  provisions,  and  limitations.  But  under  the  form 
in  schedule  V,  No.  1,  there  is  no  mention  of  conditions,  provi- 
sions, and  limitations  at  all,  but  merely  a  reference  to  the  charter, 
and  a  statement  that  the  confirmation  is  granted  in  so  far  as 
consistent  with  the  charter  and  with  the  superior's  own  rights. 
The  writ  of  confirmation  approved  by  the  Lord  Ordinary  is  quite 
in  accordance  with  the  form  V,  No.  1,  until  you  come  to  the 
words  *'  and  declaring  that  these  presents  are  granted,"  etc.  All 
that  goes  before  is  framed  on  tiie  principle  laid  down  by  the 
Statute  that  a  reference  to  the  fcu-charter  or  contract  includes 
a  reference  to  all  the  obligations  and  conditions  therein  con- 
tained. Had  the  writ  then  finished  with  the  words  **  and  the 
statute  therein  mentioned,"  I  do  not  think  there  would  have  been 
any  objection  to  the  reference  so  made  to  the  private  Act.  But 
the  moment  you  introduce  such  a  clause  as  is  introduced  here 
commencing  with  the  words, "  and  declaring  that  these  presents 
are  granted,*'  etc.,  you  are  out  of  the  form  prescribed  by  the 
Statute.  You  have  no  longer  the  sanction  of  the  Act  for  the 
form  of  the  writ,  and  unless  the  enumeration  is  made  complete 
according  to  the  requirements  of  the  common  law,  the  varia- 
tion is  equally  dangerous  for  both  parties,  if  possible  more  so 
for  the  superior  thui  the  vassal  I  am  not  for  sanctioning  a 
variation  from  the  statutory  form,  calculated  to  raise  the  in- 
ference that  the  parties  are  not  trusting  to  the  Act  of  Parliament 
but  to  the  enumeration  of  particular  {irohibitions,  conditions, 
etc.,  while  that  enumeration  is  not  made  complete.  My  objec- 
tion to  the  proposed  clause  is  not  based  upon  the  views  urged 
for  the  vassal,  but  because  I  hold  it  dangerous  equally  to 
superiors  and  vassals  to  countenance  such  a  departure  from 
the  statutory  form,  where  the  Statute  and  not  the  common  law 
is  meant  to  be  relied  on. 

Lord  Ardmillan. — It  is  of  importance  to  remember  that  the 
purpose  for  which  this  Statute  was  passed  was  that  of  regulating 
procedure,  and  of  giving  greater  simplicity,  expedition,  and 
economy  in  conveyancing,  and  not  for  the  purpose  of  impairing 
the  patrimonial  rights  of  either  i)arty.  We  ought  so  to  construe 
the  Act  as  to  provide  the  remedy  which  it  was  intended  to 
confer. 

When  the  Statute  confers  a  right  or  benefit  on  the  vassal,  we 
ought  so  to  read  it  as,  in  that  matter,  to  promote  the  vassal's 
legitimate  interest.  Where  the  Statute  gives  to  the  superior  a 
right  to  substitute  reference  to  prior  deeds  instead  of  inserting 
the  words  ad  lonffum,  that  is  a  provision  in  favour  of  the 
superior  which  ought  to  be  so  construed  by  the  Court,  as  to 
protect  his  rights,  if  there  is  room  for  such  construction. 

I  think  thftt  the  superior  was  bound  to  give  the  vassal  a 
writ  of  confirmation  of  the  kind  and  style  of  schedule  V.  I  read 
the  words  **  but  only  in  so  far  as  consistent  with  "  as  the  char- 
acteristic words  of  the  schedule.  The  proposal  to  introduce  the 
words  "  declaring  that,"  etc.,  into  the  writ  is  not  in  conformity 
with  the  Act.  The  words  would  be  out  of  place.  I  would  sug- 
gest that  the  words  should  be  **  with  and  under  the  condition 
that,"  etc.  I  think  that  this  addition  would  make  the  wording 
of  the  deed  more  in  accordance  with  the  schedole,  and  more 
coosiBtent  with  the  simplicity  desirable  in  deeds  of  this  kmd. 
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I  bave  no  doubt  tbat  tbe  snperior  cannot  be  compelled  to  grant 
a  writ  wbicb  might  put  bis  own  rigbt  to  tbe  estate  in  periL 
He  is  not  bound  to  run  that  risk.  On  the  other  hand,  no  harm 
can  be  done  to  the  vassal  by  the  adoption  of  such  a  form  of 
expression  as  I  have  suggested.  I  therefore  think  tbat  we 
should  adhere  to  tbe  interlocutor  of  tbe  Lord  Ordinary. 

Lord  Jbrviswoode  concurred  with  the  Lord  President  and 
Lord  Ardmillan. 

Adhere, 

Act.  Solicitor-General  (Clark,  Q.C.),  Johnston ;  Scott,  Bruce, 
and  Glover,  W.S.  Agents.— AlL  Marshall,  Jameson  ;  Lindsay 
Mackersy,  W.S.  Agent. — M.  Clerk,  d.q. 


June  16,  187  3. 
house  of  lords. 

Sir  William  Stuart  Forbes,  Baronet,  Appellant^  v. 
The  Hon.  C.  J.  R.  Trefusis  and  Others,  Respondents. 

Succession — Entail — Heirs-male — Heirs  whatsoever  of  the  Body 
— A  destination  in  an  entail  was  to  F.  and  tbe  heirs-male  of 
bis  marriage  with  S.,  and  tbe  heirs-male  of  their  bodies  re- 
spectively, whom  failing,  to  the  heirs  whatsoever  of  the 
bodies  of  such  heirs-male  repectively,  whom  failing,  to  tbe 
heirs-female  of  the  marriage  of  F.  and  S.,  etc.  Held  (affirm- 
ing judgment),  tbat  the  only  daughter  of  the  eldest  heir-male 
of  F.  was  entitled  to  succeed  before  tbe  second  son  and  heir- 
male  of  F. 

Appeal — Absence  of  Appellant  abroad — A  pursuer  and  manda- 
tory having  lost  their  action,  a  petition  of  appeal  was 
presented  to  the  House  of  Lords  three  years  after  final 
judgment,  the  pursuer  having  been  abroad  at  the  commence- 
ment of  tbe  action  and  ever  after — Held,  tbe  appeal  was 
in  time  within  tbe  meaning  of  6  Geo.  rv.  c.  120,  sect.  25. 

See  ante,  vol.  xl.  p.  514. 

Tbis  was  an  appeal  from  a  decision  of  tbe  First 
Division  as  to  the  construction  of  a  deed  of  entail. 

In  1811  Sir  John  Stuart  made  an  entail,  by  wbicb  be 
destined  bis  estate,  failing  bimself  and  beirs-male  of  bis 
body,  to  Sir  William  Forbes  of  Pitsligo,  and  tbe  beirs- 
male  of  tbe  marriage  between  bim  and  Dame  William- 
ina  Stuart,  and  tbe  beirs-male  of  tbeir  bodies  respectively, 
whom  failing,  to  tbe  heirs  wbatsoever  of  the  bodies  of 
sucb  beirs-male  respectively,  whom  failing,  to  tbe  beirs- 
fcmale  procreated  of  tbe  said  marriage,  and  tbe  beirs 
wbatsoever  of  tbeir  bodies  respectively,  whom  failing,  to 
other  parties. 

Sir  John  Stuart  died  in  1821.  Sir  William  Forbes 
then  succeeded  to  the  estate,  and  possessed  it  till  1828. 
He  bad  three  sons  and  two  daughters.  The  eldest  son 
was  Sir  John  Hepburn  Stuart  Forbes,  wbo  died  in  1866, 
leaving  an  only  daughter.  Lady  Clinton.  Tbe  question 
was,  wbelber  Lady  Clinton  was  next  entitled  or  tbe  next 
brotber  of  ber  father,  namely,  tbe  fatber  of  tbe  appellant, 
Sir  William  Stuart  Forbes.  Tbe  present  action  was 
raised  in  1866  by  tbe  appellant  to  reduce  tbe  titles  under 
whicb  Lady  Clinton  claimed  to  bold  tbe  estate,  and  Lady 
Clinton  having  afterwards  died,  tbe  respondent,  her  eldest 
son,  was  made  a  party  in  ber  stead.  Tbe  Lord  Ordinary 
(Jerviswoode)  decided  in  favour  of  the  appellant.  When 
tbe  case  was  advocated  to  tbe  First  Division  the  Judges 
were  equally  divided ;  but  three  Judges  of  tbe  Second 
Division  being  called  in  to  assist,  tbe  Court,  consisting  of 
seven  Judges,  then  became  unanimous,  and  reversed  tbe 
Lord  Ordinary's  judgment.  The  present  appeal  was 
then  brought. 

The  Dean  of  Faculty  (Gordon)  and  Anderson,  Q.C., 
for  the  appellant — 

A  preliminary  objection  to  tbis  appeal  had  been  made,  on 
account  of  more  than  two  years  having  elapsed  after  tbe  date  of 


the  interlocutor  before  the  petition  of  appeal  had  been  presented. 
A  mandatory  had  been  sisted  along  with  the  ponner,  wbo  had 
been  all  the  time  living  abroad,  and  it  was  urged  before  the 
appeal  committee  that  sucb  mandatory  was  a  party,  and  that 
the  interlocutor  had  become  final  against  him,  and  so  the 
petition  of  appeal  was  too  late.  And  the  appeal  committee 
allowed  the  question  to  be  raised  at  the  bar  along  with  the 
argument  on  the  merits.  The  respondent,  however,  does  not 
now  wish  to  urge  the  objection,  and  it  need  not  be  noticed. 

As  to  the  merits,  the  correct  construction  of  tbe  destioatioB 
is  that,  next  after  Sir  William  Forbes,  the  beirs-male  of  hit 
body  by  his  marriage  with  the  entailer's  daughter  were  to 
succeed,  and  on  their  entire  failure,  but  only  in  that  event,  tbe 
heirs-female  or  heirs  whatsoev^  of  the  bodies  of  these  heire- 
male  were  to  succeed.  The  Court  below  proceeded  on  tbe 
fallacy  of  assuming  that  the  entailer  meant  each  of  the  sons  of 
Sir  William  Forb^  to  be  instituted  as  the  root  of  an  independ- 
ent stirps,  and  that  the  limitation  should  have  the  same  effect 
as  if  each  son  had  been  called  by  his  name  with  limitation  to 
the  heirs-male  and  female  of  his  body.  But  the  words  are  sot 
apt  to  express  this  intention,  whereas  it  wonld  have  been  es^ 
to  express  such  an  intention  if  that  intention  had  existed.  Tbe 
Court  below  has  ignored  the  word  '*  male  "  in  the- words  of  in- 
heritance following  the  limitation  to  the  first  and  other  sona, 
namely,  •'the  beirs-male  of  their  bodies  respectively."  Tbey 
read  tbe  words  *' heirs-male ''  as  if  they  were  **heir8-genenL" 
No  reliance  can  be  placed  in  the  use  of  the  word  ''  respectively," 
for  that  word  is  a  mere  expletive.  If  the  intention  had  beet 
as  the  Court  below  held,  it  wonld  have  been  easy  to  express  it 
in  a  clear  and  apt  manner,  as  is  seen  in  the  cases  of  Anstmtber 
V,  Anstmtber,  2  Bell*s  Ap.  242,  Howden  v.  Richard,  L.  R.,  1  Seot 
Ap.  550.  The  words  **whom  failing"  were  also  emmeoosly 
construed  by  tbe  Court  below,  and  in  a  way  which  is  contiaiy 
to  Lockhart  v.  Macdonald,  1  Bell's  Ap.  C.  202.  The  proper 
antecedent  to  the  words  *' whom  failing  "  is  the  class  of  heiif- 
male  of  the  body  called  in  the  preceding  substitution.  Then 
is  no  presumption  in  favour  of  the  heir  entitled  by  legal  deseesl 
from  the  last  heir  in  possession  ;  and  if  the  whole  of  the  deed 
be  looked  at,  there  was  a  clear  preference  shown  for  bein- 
male.  There  are  instances  of  destination  like  what  the  appelhat 
contends  is  the  true  meaning  of  the  present  destination,  ii 
Dallas's  Styles,  623  ;  Girdon,  M.  15386  ;  Creditors  of  Carietos, 
5  Br.  Sup.  252  ;  Lockhart  v.  Gilmonr,  M.  15404  ;  Farqnbs^ 
1  D.  B.  M.,  121 ;  Earl  of  Eintore  r.  Lord  Invemry,  4  Miea 
520. 

The  judgment  of  the  Court  below  was  therefore  wroQg,  asd 
ought  to  be  reversed. 

Tbe  Lord  Advocate  (Young),  the  Solicitor- Oenerd 
(Jessell),  and  B,  Lee,  for  the  respondent — 

The  construction  adopted  in  the  Court  below  is  the  only  cat 
consistent  with  the  language  used  in  tbe  destination.  TW 
destination  divides  the  family  into  (1.)  the  heirs-male  piocitstril 
of  the  marriage  and  the  beirs-male  of  their  bodies  respectivdj, 
whom  failing,  the  heirs  whatsoever  of  their  bodies  respectively; 
and  (2.)  the  heirs-female  procreated  of  the  marriage,  and  the 
heirs  whatsoever  of  their  bodies  respectively.  The  Lord  Ordxntfy 
had  by  some  mistake  assumed  that  Lady  Clinton  claimed  sads 
the  destination  "  to  the -heirs-female  procreated  of  the  maniifi 
and  the  heirs  whatsoever  of  their  bodies  ;  "  whereas  sheel^sei 
under  the  prior  destination  "to  the  heirs  whatsoever  of  tbe 
bodies  of  such  heirs  male  respectively."  The  oonstmetHm  d 
the  respondent  is  the  only  one  which  gives  effect  to  all  the  worii 
of  the  destination. 

Lord  Chancellor. — My  Lords,  in  this  case  your  LoidsUfi 
have  the  benefit  of  a  very  careful  and  well  oonsideTed  jndgmest 
not  only  of  the  Judges  of  the  First  Division,  but  also  of  theoos- 
sulted  Judges  who  were  called  in  to  assist  them,  and  the  nssH 
of  whose  united  deliberations  was  to  prodnoe  unanimity.  Tbi 
Judges  of  the  First  Division  having  been  originally  divided  ii 
their  opinions,  I  need  not  say  that  it  wonld  be  only  on  vciy 
clear  and  strong  grounds  that  your  Lordships  would  be  die- 
posed  to  decide  against  tbat  wei^t  of  anthority,  siuImmbsIss 
well  considered  a  judgment  of  the  Court  below,  father,  I  wmf 
observe  that  the  learned  Lord  Ordinary,  who  eame  to  a  dJAml 
I  conclusion,  founded  it  not  wholly,  but  certainly  in  a« 
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degree,  un  a  view  of  the  construction  of  a  part  of  this  deed  w^hicb 
was  no  longer  insisted  upon  at  the  bar,  and  therefore  it  may  be 
doubted  whether,  if  the  Lord  Ordinary  had  had  the  same  benefit 
of  further  consideration  which  the  Judges  of  the  First  Division 
had,  his  Lordship  might  not  have  concurred  in  their  opinion. 
When  we  come  to  examine  the  deed,  the  first  thing  which  I 
think  is  clear  in  fact — it  was  hardly  resisted  by  the  Dean  of 
Faculty  in  his  reply — ^is  this,  that  although  *'  the  heirs-male  pro- 
created of  the  marriage,"  and  in  a  latter  place  "  the  heirs-female 
procreated  of  the  marriage"  between  Sir  William  Forbes,  Bart,  and 
Dame  Wilhelmina  Stuart,  the  settler's  daughter,  are  words  which 
might  have  extended  to  all  the  male  line  descending  from  that 
marriage,  and  all  the  female  line  also  descending  from  that 
marriage,  yet  it  appears  from  the  context  of  this  particular  deed 
that  that  is  not  truly  their  meaning,  because  having  spoken  of 
•*  the  heirs-male  procreated  of  the  marriage  "  between  Sir  William 
Forbes  and  the  settler's  daughter,  the  deed  goes  on  with  the 
irords  "and  the  heirs-male  of  their  bodies  respectively  " — plainly, 
therefore,  speaking  of  the  first  heirs-male  procreated  as  the 
authors  of  a  stirps  or  line  from  whom  other  heirs- male  were  to 
descend  and  to  take  by  inheritance.  That  by  itself,  I  think, 
unless  there  were  other  difficulties  in  the  context  which  do  not 
cxxnir  here,  would  be  a  sufficient  reason  for  taking  **  heirs-male  " 
to  signify  sons,  and  to  be  a  word  descriptive  of  the  {lersons  who 
are  to  be  the  heads  of  several  stirps,  and  the  heirs-female  in 
like  manner  to  be  daughters.  And  I  would  observe,  that 
although  the  words  **  procreated  of  the  marriage  "  between  two 
persons  named  are  words  that  would  not  necessarily  exclude  the 
ulterior  descent  of  a  remoter  issue  from  them,  yet  in  their  strict 
and  accurate  signification  they  are  certainly  more  appropriate  to 
issue  of  the  first  generation  than  to  any  afterwards  who  are 
truly  and  literally  procreated  of  other  i>er8on8,  though  their  im- 
mediate parents  may  be  traced  back  to  the  persons  named. 

Having  arrived  at  that   construction   of  those  words,  one 

material  step  has  been  made  towards  the  rest  of  the  construction, 

because  we  have  thereby  ascertained  that  this  testator  intended 

several  of  the  stirps  to  take  one  after  another  in  the  order  of 

^      primogeniture,  and  not  a  single  stirps  to  take  according  to  the 

ordinary  rules  of  simple  descent. 
^  1  cannot  help  observing  that  that  construction  is   further 

^  illustrated  by  a  comparison  of  this  portion  of  the  deed  with 
£  those  parts  which  follow  it,  because,  when  the  testator  intended 
g  a  simple  destination  to  the  heirs- male  of  the  body  of  a  particular 
person,  he  knew  how  to  express  it,  for  l\e  goes  on  to  say,*'  whom 
failing,  to  John  Hepburn  Belsches,  Esq.,  Invermay,  and  the  heirs- 
male  of  the  body  of  the  said  Sir  William  Forbes,  Bart.,  in  any 
subsequent  marriage,  whom  failing,  to  Sir  George  Abercromby, 
and  the  heirs-male  of  his  body,  whom  failing,  to  the  heirs  what- 
soever of  the  body  of  the  said  John  Hepburn  Belsches,"  in 
every  case  expressing  himself  in  the  manner  in  which,  if  the 
ailment  for  the  appellant  were  sound,  he  might  have  been 
expected  to  express  himself  in  the  first  part  of  the  deed,  for  in 
truth  the  argument  of  the  appellant  is  that  all  this  amounts  in 
the  result  to  neither  more  nor  less  than  what  would  have  been 
the  effect  of  the  deed  if  the  testator  had  simply  said,  failing  the 
heirs-male  of  his  own  body,  to  Sir  William  Forbes,  Bart.,  of 
Pitsligo,  and  the  heirs  male  of  his  body  by  his  marriage  with 
my  daughter,  whom  failing  to  the  heirs-female  of  the  said  Sir 
William  Forbes  by  the  same  marriage.  For  that,  of  course,  it 
would  have  been  quite  unnecessary  to  have  used  the  very  special 
language  which  this  testator  has  used,  dividing  the  stirps  instead 
of  vesting  them  in  one,  using  the  word  **  respectively,  "and  3on- 
trasting  the  language  of  this  part  of  the  deed,  in  the  manner  in 
which  he  has  contrasted  it,  with  the  parts  which  follow. 

Now  it  is  certainly  a  sound  principle  that  when  you  find 
words  used  you  should  suppose  them  to  be  used  for  a  purpose 
rather  than  without  a  purpose,  and  I  think,  therefore,  that  if  we 
can  place  a  reasonable  construction  upon  the  words  which  occur 
here,  and  which  are  rendered  superfluous  by  the  appellant*s  argu- 
ment, we  ought  to  do  so.  The  appe11ant*s  argument  turned 
very  much  upon  what  was  said  to  he  the  proper  or  technical 
force  of  the  words  "whom  failing,"  which  it  was  said  were 
words  intended,  after  the  exhaustion  of  one  limitation  or  a  series 
of  limitations,  to  introduce  another.  To  that  proposition  I  see 
no  reason  whatever  for  taking  the  slightest  exception,  but  it  is  in 
truth  a  mistake  to  snppose  that  it  is  a  proposition  in  any  way  in- 
i  with  the  judgment  of  the  Court  below.  The  tame  effect, 


neither  more  nor  less,  is  given  by  the  argument  on  both  sides  to 
these  words  **  whom  failing."  Both  agree  that  on  the  failure  of 
the  one  line  they  are  meant  to  be  introductory  of  another.  The 
question  is  not  as  to  the  effect  of  the  word  '*  failing,"  but  as  to 
the  effect  of  the  word  "  whom."  What  is  the  antecedent  to  which 
the  word  whom  is  relative  ?  The  Largie  case  has  no  tendency 
whatever  to  throw  the  least  light  upon  that  which  is  the  only 
question  in  this  case,  because  it  is  admitted  by  the  respondents 
in  this  case  that  the  destination  "  to  the  heirs  whatsoever  of  the 
bodies  of  such  heirs-male  respectively  "  is  not  to  take  effect 
until  the  failure  of  the  heirs-male  of  the  bodies  previously 
mentioned.  The  question  is,  what  is  the  true  antecedent  of  the 
relative  word  "whom  '*?  Now  I  cannot  help  thinking  that  the 
Court  below  had  sound  reason  fur  answering  that  question  as 
they  have  answered  it  in  this  way  :  that  '*the  heirs-male  of  their 
bodies  respectively  "  is  the  antecedent,  not  "  the  heirs-male  pro- 
created of  the  marriage  between  "  the  settler's  daughter  and  Sir 
William  Forbes  and  their  descendants,  but  those  persons  "re- 
spectively.** 

Having  arrived  at  that,  I  cannot  but  think  that  the  effect 
of  the  word  "  respectively  **  introducing  the  gift  over,  which 
conmiences  with  the  words  "whom  failing,'*  and  recurring  at 
the  end  of  that  gift  over  to  the  "  heirs  whatsoever  of  the  b(^ies 
of  such  heirs-male  respectively,*' such  heirs-male  being  there 
clearly  such  sons,  is  to  imi>ort  the  force  of  that  word  **  respec- 
tively  **  into  the  entire  sentence,  and  that  is  not  really  distin- 
guishable in  sense  from  what  it  would  have  been  if,  as  it  was 
put  to  the  counsel  in  the  course  of  the  argument,  it  had  been 
"whom  respectively  failing,*'  or  "whom  failing  respectively," the 
effect  of  it  being  that  the  heirs  of  the  bodies  of  each  stirps  are  to 
succeed  in  this  manner — the  heirs-male  of  that  stirps  first,  the 
heirs-female  of  that  stirps  afterwards,  but  both  the  heirs-male 
and  the  heirs-female  of  that  stir|)s  succeeding  next  respectively 
to  the  parent  towards  whom  they  stand  in  relation  of  heir,  and 
are  meant  to  stand  in  the  relation  of  successor.  That  word  "  re- 
spectively" is,  in  its  natural  and  proper  sense,  and  with  the  force 
which  it  constantly  has  in  these  legal  instruments,  a  word 
at  once  of  distribution  and  connexion.  It  distributes  when  a 
series  of  persons  are  intended  to  take,  or  to  take  in  a  certain 
order  or  manner,  and  it  is  a  word  of  connexion,  because  it  brings 
together  by  reference  the  heir  to  the  ancestor,  the  issue  or  the 
child  to  the  parent.  So  understood  here,  it  seems  to  be  only  a 
short  term  for  expressing  a  series  of  limitations,  in  each  of  which, 
as  I  understand  it,  and  as  the  Court  below  has  understood  it, 
the  whole  issue  of  each  stirps  is  to  be  exhausted  before  you  go 
on  to  the  subsequent  limitations  in  this  deed,  the  male  issue, 
however,  being  always  preferred  to  the  female. 

Now  I  do  not  know  that  we  really  need  more  to  support  this 
construction  than  the  reasons  which  I  have  offered  to  your 
Lordships,  and  which  in  truth  are  more  fully  ^d  more  ably  ex- 
pressed in  the  judgments  in  the  Court  below,  particularly  the 
judgments  of  Lord  Curriehill  and  Lord  Benholme.  But  I  can- 
not help  saying  that  although  I  think  it  was  quite  right  of  the 
learned  counsel  for  the  respondents  not  to  lay  their  main 
stress  upon  subordinate  clauses  in  the  deed,  which  after  all 
assist  rather  by  way  of  illustration  than  by  direct  construction, 
yet  I  cannot  but  think  that  the  subsequent  clause  as  to  the  rule 
which  is  to  apply  upon  the  succession  of  daughters  is  very  much 
more  consistent  with  the  construction  placed  upon  this  instru- 
ment by  the  Court  below,  than  with  that  contended  for  by  the 
appellant.  Your  Lordshi])S  will  observe  that  the  effect  of  the 
appellant's  construction  is  to  reduce  this  to  the  simple  elements 
which  I  mentioned  at  the  outset,  the  single  stirps  of  Sir 
William  Forbes,  or  rather  the  testator's  daughter  as  the  wife  of 
Sir  William  Forbes,  there  being  a  preference  of  the  male  issue 
descending  from  that  stirps  over  the  female,  but  subject  to  that 
preference,  a  simple  gift  first  to  the  male  issue  of  that  stirps  and 
then  to  the  female.  On  the  other  hand,  the  construction  which 
the  Court  below  has  adopted,  and  which  I  think  is  hardly  now 
contested  as  far  as  the  division  of  the  stirps  is  concerned  (I 
mean  as  far  as  the  construction  of  the  words  "  heirs-male  pro- 
created" and  '* heirs-female  procreated  "are  concerned),  makes 
several  stirps  each  to  take  successively  the  one  after  the  other. 

Now,  with  which  of  these  two  schemes  of  the  will  is  this 
declaratory  clause  more  consistent  ?  Your  Lordships  will  see 
that  the  declaratory  clause  contemplates  the  rule  to  be  fol- 
lowed for  female  sucoession,  the  succession  of  daughters  always  so 
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often  as  the  saccession  through  the  whole  coarse  thereof  shall 
devolve  upon  daughters,  that  rule  being  that  the  daughters  shall 
take  with  reference  to  the  latest  taker,  I  mean  with  reference 
to  the  last  state  of  possession  by  the  heir  from  whom  that 
daughter  takes — that,  for  instance,  if  there  should  be  a  daughter 
of  the  last  taker  in  the  male  line,  that  daughter  should  succeed 
before  the  daughter  of  any  former  taker  in  the  male  line.  I 
think  that  that  rule,  fairly  understood,  will  also  give  a  clue  to 
the  mode  of  succession  if  that  daughter's  line  were  exhausted, 
or  if  the  last  taker  in  the  male  line  died  without  any  issue  at  all 
Then  you  are  still  to  look  to  the  last  previous  possessor,  and  the 
female  taker  is  to  take  in  order  of  possession  reversed,  that  is, 
that  the  heir  representative  of  the  family  in  the  preferred  male 
line  transmits  to  his  own  daughter  as  his  successor,  and  if  that 
line  fails,  you  then  go  back  to  the  next  preceding  male-heir  in 
the  preferred  male  line,  and  his  daughter  will  take  in  preference 
to  any  former  ones.  That  is  a  mode  of  succession  at  least  more 
consistent  with  the  division  of  the  whole  into  stirps,  and  the  suc- 
cession of  the  females  of  each  stirps  after  the  failure  of  the 
males  of  that  stirps,  than  the  notion  that  all  the  males  of  a 
single  stirps  are  to  be  completely  exhausted,  and  then  all  the 
females  are  to  come  in. 

However,  I  agree  entirely  with  what  was  said,  that  after  all, 
from  these  subsidiary  clauses,  illustration  rather  than  proof  is 
to  be  derived.  All  that  I  venture  to  say  is,  that,  taken  in  the 
manner  in  which  they  have  been  taken  by  the  Court  below,  the 
result  is  something  consistent  with  the  ordinary  scheme  of  a 
family  settlement  in  strict  entail,  where  you  have  a  division 
like  this  into  a  certain  number  of  stirps,  and  being  so,  I  think 
that  the  opposite  view  is  very  much  less  consistent  with  the 
ordinary  scheme  of  will.  Therefore  I  think  the  antecedent  pro- 
bability concurs  with  the  conclusion  at  which  I  arrived  from  the 
words  themselves,  and  particularly  from  the  governing  wonl 
**  respectively  "  as  found  in  the  earlier  part  of  the  instrument. 
On  the  whole,  I  advise  and  move  your  Lordships  to  affirm  these 
interlocutors,  and  to  dismiss  this  appeal,  with  costs. 

Lord  Chelmsford. — My  Lords,  I  must  confess  that  I  have 
felt  considerable  doubt  in  the  course  of  the  argument  as  to  the 
proper  construction  of  this  deed  of  entail  of  1811,  nor  can  I  say 
that  that  doubt  has  been  entirely  removed  ;  but  considering  that 
we  have  here  the  unanimous  judgment  of  seven  learneil  Judges 
in  the  Court  of  Session,  which  judgment  is  concurred  in  by  the 
opinion  of  my  two  noble  and  learned  friends,  I  feel  that  my 
doubt  is  unfounded,  or  at  all  events,  that  it  ought  to  yield  to  such 
high  authority.  I  therefore  agree  that  these  interlocutors  should 
be  affirmed. 

Lord  Colonsay. — My  Lords,  I  concur  entirely  in  the  opinion 
which  has  been  expressed  by  my  noble  and  learned  friend  on 
the  Woolsack.  The  case  is  a  very  simple  one,  and  cannot  be 
illustrated  by  more  statement  than  has  been  given  by  him,  and 
by  two  at  least  of  the  learned  Judges  in  the  Court  below.  It 
appears  to  me  that  the  clause  of  the  deed  of  entail  makes  each 
of  the  sons  of  the  marriage  a  stirps,  and  that  it  says  with  regard 
to  those  sons  respectively,  that  is,  as  to  such  stirps,  that  the 
descent  shall  be  to  the  heir- male  of  his  body,  whom  failing, 
to  the  heirs  whatsoever  of  the  body  of  such  sons.  That  seems 
to  me  to  decide  the  whole  case.  I  think  that  is  the  natural 
reading  of  the  wonls.  I  think  it  is  consistent  with  the 
ordinary  course  of  descent  in  such  cases,  and  on  the  whole 
reconciles  the  subsequent  clause  better  than  if  we  took  the 
opposite  construction.     I  have  nothing  more  to  add. 

Dean  of  FcusuXty. — My  Lords,  perhaps  you  will  allow  me  to 
make  an  observation  with  reference  to  the  costs.  I  shall  not 
say  anything  of  course  as  to  the  costs  of  the  principal  appeal ; 
but  there  was  an  objection  taken  to  the  competency  of  the 
petition  of  appeal  presented  by  my  clients,  on  the  ground  that 
their  application  was  too  late.  The  same  proceeding  took  place 
in  this  House  in  the  case  of  Kerr  v.  Keith  on  the  10th  of  June 
1842,  and  there  the  same  adjournment  of  the  objection  from 
the  Appeal  Conmiittee  to  the  House  took  place  as  in  this  case. 
The  point  was  argued  out  on  cither  side,  and  the  result  was  that, 
while  the  judgment  was  affinned  with  costs,  your  Lonlships* 
House  made  the  following  order  with  regard  to  the  objection 
to  the  competency  of  the  appeal,  and  the  costs  of  it :  **  And  it  is 
also  further  ordered  that  the  said  petition  to  dismiss  the  original 


appexil  as  incompetent  be,  and  is  hereby  refiued."  That,  I  pre- 
sume, imless  your  Lordships  hold  that  the  objection  was  with* 
drawn  at  the  bar  in  this  case,  would  require  to  be  repeated  here, 
*'and  that  the  said  respondent  William  Keith"  (that  was  the  party 
who  took  the  objections  to  the  competency  of  the  appeal)  *'do 
pay  or  cause  to  be  paid  to  the  said  appeUant  in  the  Mud  original 
appeal,  the  cost  incurred  in  respect  of  the  case  and  proceedings 
in  this  House  arising  out  of  the  said  petition,  the  amount  thereof 
to  be  certitied  by  the  Clerk-asnstant.*'  Now  the  only  difference 
between  that  case  and  the  present  is  thia^  that  in  that  case  the 
validity  of  the  objection  was  aigued  at  the  bar  of  the  Honae, 
whereas,  in  the  present  case,  it  was  not  ai^ed.  I  do  not  know 
that  that  makes  much  difference. 

Lord  Chelmsford.  —It  rather  makes  it  stronger  in  your 
favour. 

Dean  of  FacuUy, — Tes  ;  I  think  so,  becauae  it  implies  that 
it  was  scarcely  an  arguable  )X>int.  We  have  been  put  to  some 
expense  in  consequence  of  this  objection  being  taken,  and  tbe 
precedent  in  the  case  of  Kerr  v.  Keith  shows  the  way  in  whicH 
your  Lordshi|)s*  House  has  disposed  of  a  similar  objection  before. 

Lord  Chelmsford. — I  think,  my  Lords,  that  the  appellaot 
ought  to  have  the  costs  of  the  opposition  to  his  appeal  on  the 
point  of  competency.  Your  Lordships  may  reoolleot  that  the 
Lord  Advocate,  being  pressed  by  my  noble  and  learned  frieni 
on  the  Woolsack,  said  that  he  did  not  mean  to  insist  upon  the 
objection.  This  is  a  stronger  csse^  as  it  appears  to  me,  than 
that  cited  by  the  Dean  of  Faculty. 

Lord  AdvoccUe. — ^Perhaps  I  might  be  permitted  to  say,  ai  t> 
are  the  respondents  upon  this  application,  that  I  shoold  nat» 
after  the  motion  which  has  just  been  made,  or  the  opinion  which 
has  just  been  expressed  by  the  noble  and  learned  Lord,  say  a 
word  upon  the  substance  of  the  question  of  onr  being  snbjected 
to  these  costs,  but  I  presume  the  costs  will  only  be  tbe  eata 
of  the  answer  to  the  petition.  The  cuncvmstanoes  in  this  esse 
were  these.     I  can  state  them  in  a  sentence  of  six  words. 

Lord  Chelbcsford. — Your  objection  before  the  appesl  ea» 
mittee  was  that  the  appeal  was  not  in  time. 

Lord  Advocate, — Yes,  the  appeal  was  not  in  time. 

Lord  Chelmsford. — I  think  the  appellant  ought  to  bavs  ill 
the  costs  occasioned  by  your  opposition  on  that  point. 

Lord  Advo€aU.—Thht  would  be  merely  the  attendance  of  the 
agent  The  appeal  was  presented  after  a  lapse  of  close  opot 
five  years,  and  it  was  presented  by  a  party  who  is  in  preciseij 
the  same  position  now  as  he  was  throughont  in  the  Cout  i 
Session.  A  petition  against  the  competency  of  the  appesl  wu 
presented,  and  an  agent  appeared  before  the  appeal  conmiittei  . 
to  whom  it  was  remitted,  and  the  appeal  committee  rmemi 
the  question  for  the  consideration  of  this  House. 

Lord  Chelmsford. — The  oosts  will  be  taxed  by  the  tazii| 
officer  of  this  House ;  therefore  we  need  not  enter  into  ssy  ^ 
cussion  upon  that  point.  The  appellant  will  get  the  prapr 
costs,  that  is  to  say,  the  costs  arising  from  the  oppositioo  to  tk 
competency  of  the  appeal  whatever  they  may  be.  We  gibdoI 
decide  what  they  ought  to  be. 

Lord  Advocate, — Of  course  not.  I  only  wanted  to  direct  jwr 
Lordships'  attention  to  the  fact  that  it  was  merely  the  coeti 
occasioned  to  the  appellant  by  this  objection  to  the  oompeteacj 
of  the  appeal. 

Lord  Chelmsford. — I  think  the  House  ought  not  to  hear  aij 
discussion  about  what  the  costs  should  be. 

Lord  Chancellor. — I  think  it  would  be  best  to  put  it  is 
this  general  way  :  The  costs  which  arose  out  of  the  petitks 
presented  to  the  appeal  committee  against  the  competency  of 
this  appeaL 

Dean  qf  FacuUy, — The  question  was  reserved  to  be  argoed  ai 
the  bar  of  your  Lordships'  House ;  and  you  will  find  statemesti 
relating  to  it  in  the  cases  submitted  to  your  Lordships ;  so  ^ 
the  ])reparation  of  the  cases  involved  dealing  with  the  qnestiaa 
of  the  competency  of  the  appeaL 

Lord  Chancellor. — I  think,  my  Lords,  it  would  be  Bseh 
better  to  use  words  which  do  not  sntieipate  the  fnnetioB  of  the 
taxation  of  costs,  but  which  express  the  principle  upon  whkh 
the  House  proceeds,  and  with  thatviflfw  I  pwyow  to  your  lad- 
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Bbips  these  words : — **  The  costs  occasioned  by  the  presentation 
of  a  petition  against  the  competency  of  the  appeal." 

Interlocutors  cffirmed^  and  appeal  dismissed  with 
costs  —  the  respondents  to  pay  the  costs  occa- 
sioned by  the  presentation  of  the  petition  against 
the  competency  of  the  appeal. 

AppeUimCs  Agents^  Adam  and  Sang,  W.S. ;  William  Robert- 
aon,  Westminster. — Respondents*  Affents,  Mackenzie  and  Ker- 
mack,  W.S. ;  Loch  and  Maclanrin,  Westminster. 

J.  p. 

May  20,  1873. 

SECOND  DIVISION. 

Macdonald  and  Company,  Appellants^  v.  The  HiaaLAND 

Railway  Company,  Respondents, 

Reparation — Damages — Railway — Perishable  goods — Reasonable 
Eacpedition — Goods  of  a  perishable  nature  and  marked  *'  perish- 
able "  were  delivered  to  a  railway  company  for  conveyance, 
and  in  the  course  of  transit  the  truck  containing  them  was 
taken  off  the  train  to  lighten  it,  and  delayed  till  a  later  train 
on  the  same  day,  while  trucks  containing  goods  not  of  a  perish- 
able nature  were  forwarded.  The  goods  in  consequence  arrived 
at  their  destination  too  late  for  their  object,  and  were  damaged 
by  the  delay.  Held  that,  it  being  an  ordinary  practice  of  the 
company,  on  which  their  customers  were  entitled  to  rely,  to 
forward  goods  of  a  i>erishable  nature,  marked  *'  perishable," 
preferably  to  other  goods,  they  had  failed  to  use  reasonable 
expedition  in  forwarding  the  goods  in  question,  and  were  liable 
in  damages  accordingly. 

TuiB  was  an  appeal  from  the  Sheriff-court  of  Inverness 
in  an  action  at  the  instance  of  Messrs.  Macdonald,  con- 
fectioners in  InvemesR,  against  the  Highland  Railway 
Company,  to  recover  damages  for  the  destruction  of  goods 
sent  by  their  line  from  Inverness  to  Dingwall,  and  thence 
to  Strome  Ferry,  and  thence  per  steamer  to  Broadford. 

TLe  goods,  which  were  of  a  perishable  nature,  and 
marked  "  perishable  " — "  immediate" — were  delivered  by 
the  pursuers  to  the  defenders  on  30th  September  1870. 
They  were  duly  forwarded  by  the  5.30  train  ou  Ist  Octo- 
ber from  Inverness,  and  reached  Dingwall  in  time  to  proceed 
by  the  10. 12  train  that  forenoon  to  Strome  Ferry.  The  truck 
containing  the  goods  was  left  at  Dingwall  along  with  some 
others  to  lighten  the  train,  and  did  not  reach  Strome  till  too 
late  for  the  Broadford  steamer  of  that  day.  In  consequence 
of  the  delay,  the  goods  did  not  reach  their  destination  in 
time  to  meet  the  object  for  which  they  were  sent,  and 
being  of  a  perishable  nature  they  were  much  spoilt  by  the 
detention.  It  was  the  practice  of  the  company,  in 
conducting  their  traffic,  to  give  a  preference  to  goods  of  a 
perishable  nature,  but  though  the  goods  were  so  marked 
it  did  not  appear  that  the  truck  conveying  them  was 
ticketed  "  perishable." 

The  pursuers  pleaded — 

1.  The  defenders  having,  by  their  negligence  or  otherwise, 
failed  to  deliver  the  goods  contracted  to  be  conveyed  by  them, 
with  due  and  ordinary  despatch  at  their  destination,  were  liable 
in  all  loss  and  damage  thereby  incurred. 

The  defenders  pleaded — 

2.  There  having  been  no  fault  or  neglect  on  the  part  of  the 
defenders,  and  no  undue  or  unavoidable  delay,  they  ought  to  be 

oilzied. 


At  tbe  proof  the  station  master  at  Dingwall  stated — 
'^Iremember,  on  Saturday,  IstOctober,  atmckof  goods  coming 
from  Inverness  for  Strome.  The  train  is  due  at  Dingwall  at  7. 10 
morning.  The  first  after  for  Strome  was  at  10.12.  I  do  not 
know  the  contents  of  the  tmok,  but  there  was  a  truck  left 
behind  at  DingwaU.  It  had  come  from  Inverness.  I  can't 
■ay  how  it  wm  addressed.    The  tmck  was  tioketed  for  Strome. 


In  the  afternoon  I  got  a  telegram  from  Inverness  about  the 
truck.  I  sent  on  the  truck  to  Strome  by  next  train.  The 
10.12  train  for  Strome  was  made  up  of  twelve  vehicles.  ...  I  do 
not  know  the  contents  of  the  vehicles.  I  do  not  think  any 
stones  were  conveyed  by  it,  and  I  cannot  say  if  all  or  any  of  the 
trucks  contained  perishable  articles.  The  tmck  was  left 
behind  at  Dingwall  because  it  could  not  be  conveyed  by  the 
engine  of  the  10.12  train.  The  train  was  thought  to  be  heavy 
enough  by  the  engine-driver  with  the  twelve  vehicles.  I  have 
at  times  seen  more  than  twelve  vehicles  sent.  The  number 
depends  on  state  of  the  rails.  ...  By  leaving  another  truck 
behind,  the  truck  in  question  could  have  been  taken  on.  There 
were  many  other  trucks  as  well  as  it  remaining  for  conveyance 
from  Dingwall  toward  Strome.  If  it  had  been  alone  there  it 
would  have  been  left  behind.  .  .  .  Had  we  had  engine  power,  aU 
the  trucks  would  have  been  taken  from  DingwalL  It  is  our 
practice  to  give  a  preference  to  trucks  marked  *  perishable.*  .  .  . 
**  If  the  truck  had  been  marked  '  perishable/  it  would  not 
have  been  left  behind  at  Dingwall,  but  another  not  so  marked." 

The  Sheriff-substitute  (Blair)  found  for  the  pursuers. 
But  the  Sheriff  (Ivory)  altered,  and  assoilzied  the  defen- 
ders.    The  pursuers  appealed. 

Argued  for  the  defenders — 

Unless  there  was  express  contract,  the  railway  company  was 
not  liable  if  they  managed  their  traffic  in  the  ordinary  manner, 
and  without  unreasonable  delay — Finlay  v.  North  British  Rail- 
way, July  8,  1870,  ante,  vol  xliL  p.  552. 

At  advising — 

Lord  Justice-Clerk. — ^The  contract  with  the  Railway  Com- 
pany in  this  case  was  an  ordinary  contract  of  carriage.  The 
goods,  which  were  perishable  articles,  were  to  be  conveyed  from 
Invemesss  to  Broadford  by  the  first  train  on  the  1st  of  October, 
if  that  were  reasonably  practicable.  The  nature  of  the  goods 
was  disclosed  ;  and  that  laid  on  the  company  a  further  obliga- 
tion, in  accordance  with  their  usual  practice,  as  well  as  with 
reasonable  dealing,  to  give  these  goods  a  preference  over  articles 
not  perishable,  should  the  train  be  unable  to  convey  all  the 
goods  sent  for  carriage.  The  goods  were  not  so  sent  on,  but 
the  truck  containing  them  was  detained  at  Dingwall ;  and  the 
articles  it  contained  were  thus  damaged  when  it  ultimately 
arrived ;  while  it  is  proved  that  trucks  containing  commodities  not 
perishable  were  sent  on.  I  think  in  these  circumstances  the  Com- 
pany are  liable.  It  is  not  properly  a  case  of  special  contract, 
but  one  of  an  ordinary  contract  for  the  carriage  of  perishable 
articles,  and  the  question  is  whether,  in  the  knowledge  of  their 
nature,  the  Company  failed  to  convey  them  with  reasonable 
expedition.  Being  of  opinion  that  they  did  so  fail,  I  think 
the  pursuers  of  the  action  must  prevail 

Lord  Cowan. — This  must  be  looked  upon  in  the  light  of  a 
general  contract,  which  the  company  come  under  to  all  persons 
sending  goods  of  the  quality  and  in  the  manner  which  the  pursu- 
ers did.  Whenever  perishable  goods  are  put  into  their  hands 
marked  **  perishable,"  they  come  under  an  obligation  to  forward 
them  preferably.  This  is  an  obligation  which  they  incur  in 
consequence  of  their  ordinary  and  understood  mode  of  conduct- 
ing their  busiuess.  This  is  clearly  established  by  the  proof  to 
be  their  practice,  and  on  this  the  public  were  entitled  to  rely. 
The  pursuers  did  so  ;  their  goods  were  marked  perishable,  and  yet 
they  were  not  forwarded,  but  left  behind  while  other  trucks  of 
goods  were  forwarded  by  the  first  train,  and  hence  the  damage. 
I  think  the  pursuers  are  entitled  to  recover. 

Lords  Benholmb  and  Neavbs  concurred. 
The  following  interlocutor  was  pronounced : — 
"Find  that  the  appellants,  on  the  30th  day  of  September 
1870,  delivered  to  the  servants  of  the  respondents  at 
Inverness  the  goods  referred  to  in  the  first  conclusion  of  the 
summons,  and  that  the  respondents  undertook  to  convey  the 
same  with  reasonable  expedition  to  Broadford  in  the  Isle  of 
Skye :  Find  that  these  goods  were  perishable,  and  were  so 
marked  when  delivered  to  the  respondents :  Find  that  the  re- 
spondents did  not  forward  these  goods  to  Broadford  in  ordinaiy 
course  by  the  first  train  to  Strome,  but  allowed  the  tmok  con- 
taining them  to  be  detained  at  Dingwall,  and  sent  them  forward 
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next  day :  Find  that  in  doing  so  the  respondents  neglected  and 
failed  to  forward  the  goods  with  reasonable  expedition,  in 
respect,  according  to  ordinary  practice,  perishable  goods  are 
sent  on  preferably  to  goods  not  perishable,  whereas  goods  not 
perishable  were,  on  the  occasion  libelled,  sent  on  in  preference 
to  those  of  the  appellants :  Find  that,  in  consequence  of  the 
detention  of  the  goods,  the  appellants  have  suffered  damage  to 
the  extent  of  £11,  3s.  6d.  :  Therefore  sustain  the  appeal: 
Recall  the  judgment  appealed  from  :  Find  the  respondents  liable 
in  the  sum  of  £11,  38.  Cd.,"  etc. 

Act  Watson,  Mackintosh ;  Morton,  Neilson,  and  Smart,  W.S. 
AgenU.  —  AU,  Solicitor-General  (Clark  Q.C.),  Lancaster  ; 
H.  and  A.  Inglie,  W.S.  AgerUs.—L  Clerk.  h.j. 


May  23,  1873. 

FIRST  DrVISION. 

Duke  of  Argyll,  Pursuer^  v,  Harry  Young  and  Others 
(Dalgleish's  Trustees),  Defenders, 

Superior  and  Vassal — Tenure — Confirmation  by  Superior — Mid- 
impediment — Lands  were  fcued  in  1696  and  sub-feued  in  1722. 
In  1808  the  mid-superior  conveyed  the  estate  of  mid-superio- 
rity to  the  proprietor  of  the  dominium  utiles  who  took  infeft- 
ment  upon  the  disposition  in  181 1.  In  1834  the  mid-superior, 
upon  the  narrative  that  the  disposition  of  1808  contained  an 
obligation  to  infeft  a  se  only,  **  without  prejudice  to  the  said 
disposition  but  in  supplement  thereof,"  granted  in  favour  of 
the  proprietor  a  second  disposition  of  the  raid-superiority 
containing  an  obligation  to  infeft  a  se  vel  de  se.  Upon  this 
disposition  the  proprietor  was  infeft  in  1834.  In  1849  the 
over-sux>erior  granted  a  charter  of  confirmation  of  the  disposi- 
tions of  1808  and  1834  and  the  respective  sasines  thereon. 
Hdd  that  the  confirmation  of  the  infeftment  of  1811  did  not 
create  a  separate  estate  of  mid-superiority,  thereby  operating 
as  a  mid-impediment  to  the  public  confirmation  of  the  dis- 
position and  sasine  of  1834,  but  that  the  dispositions  of  1808 
and  1834  were  to  be  read  together  as  giving  the  disponee  a 
good  title  to  the  mid-superiority,  with  a  double  manner  of 
holding,  to  the  same  effect  as  if  the  original  deed  of  1808  had 
contained  that  double  manner  of  holding. 

Superior  and  Vassal — Writ  of  Confirmation — Error — Statute  10 
and  1 1  Vict.  c.  48  ( Transference  of  Lands  A  cts,  1847),  Schedule  D 
— In  a  charter  of  confirmation  granted  in  1849  an  instrument 
of  sasine  confirmed  therein  was  described  as  recorded  1 8th 
December,  the  correct  date  of  recording  being  18th  September; 
the  date  of  the  instrument  itself  was  correctly  referred  to. 
Held  that  the  error  did  not  render  the  confirmation  invalid, 
the  instrument  of  sasine  being  sufficiently  identified. 

JResignation  by  Vassal — Designation  of  Procurator — In  an  instru- 
ment of  resignation  ad  remanentlam  the  person  who  acted  as 
procurator  was  named  but  not  designed.  Opinions,  that  the 
omission  was  not  fatal  to  the  instrument. 

This  was  a  declarator  of  nontentry  at  the  instance  of  the 
Duke  of  Argyll,  as  superior  of  the  lands  and  barony  of 
Ardnamurchan  and  Sunart,  against  the  trustees  of  the 
late  James  Dalgleish  of  Ardnamurchan,  who  died  Septem- 
ber 1870. 

The  state  of  the  titles  is  thus  given  by  the  Lord 
Ordinary  (Mackenzie)  in  the  note  appended  to  bis  inter- 
locutor, dated  11th  January  1873:-^ 

"By  feu-disposition,  dated  21st  September  1696,  Archibald 
Duke  of  Argyll  conveyed  the  lands  and  barony  of  Ardnamurchan 
to  Alexander  Campbell  of  Lochnell,  in  liferent,  and  to  Duncan 
Campbell,  his  eldest  son,  in  fee,  for  payment  of  500  merks  yearly 
of  feu-duty,  and  for  certain  services  of  hosting,  hunting,  and 
warding.     Infeftment  was  taken  by  these  persons  on  this  deed. 

"  By  contract  of  sub-feu,  dated  12th  October  1722,  the  said 
Duncan  Campbell  sub-feue(l  the  said  lands  and  barony  to  Alex- 
ander Murray  for  payment  of  0000  merks  of  feu-duty,  and  also 
for  payment  to  the  Duke  of  Argyll,  the  over  superior,  of  the 
foresaid  sum  of  500  merks,  and  for  relief  of  all  services  due  by 
him  to  the  Duke  as  over  superior.  Infeftment  was  taken  by 
Alexander  Murray,  and  the  dominium  utile  of  the  said  lands  and 


barony,  after  passing  through  several  hands,  descended  to  the 
now  deceased  Sir  James  Milles  Riddell  as  heir  of  entail,  who 
completed  his  title  thereto  by  precept  of  dare  constat  from 
General  Duncan  Campbell  as  undi vested  mid-saperior,  dated 
21st  January  and  14th  July  1834,  and  instrument  of  sasine 
thereon,  dated  21st  July,  and  recorded  8th  September  1834. 

'*By  disposition  dated  19th  August  1808,  General  Duncan 
Campbell  sold  and  disponed  to  Sir  James  Milles  Biddell  (who 
then  possessed  the  dominium  utUe  of  the  lands  as  apparent  heir) 
the  foresaid  estate  of  mid-superiority,  to  be  holden  of  and  under 
the  Duke  of  Argyll,  his  heirs  and  successors,  in  feu-farm,  for 
payment  of  the  foresaid  feu- duty  of  500  merka,  and  also  of  the 
sum  of  £27,  18s.  Scots  money  in  lieu  and  place  of  the  foresaid 
services  of  hosting,  hunting,  and  warding.  Sir  James  was  infefl 
on  this  disposition,  conform  to  instrument  of  sasine  dated  5th 
and  6th  June,  and  recorded  15th  July  1811. 

*'  Sir  James  also  afterwards  obtained  a  supplementary  dii- 
position  from  General  Duncan  Campbell  of  the  aaid  estate  of 
mid-superiority,  dated  13th  February  1834.  This  deed  pro- 
ceeds upon  the  narrative  of  the  foresaid  sale  and  disiKMitioii  of 
19th  August  1808,  and  of  that  disposition  containing  only  aa 
obligation  to  infeft  Sir  James  by  a  single  manner  of  holding  a  k, 
and  upon  the  further  narrative  that  Sir  James  had  requested 
that  he  should  grant  in  Sir  James's  favour  a  supplementary  dis- 
position of  the  said  lands  containing  a  warrant  for  infeftinghim 
therein,  either  a  se  vel  de  se.  On  this  narrative  General  Camp- 
bell, *'  without  prejudice  to  the  said  disposition  of  1808  formerlj 
granted  by  him,  but  in  supplement  thereof,"  sold  and  disponed 
to  Sir  James  the  said  estate  of  mid-superiority.  The  said  dis- 
position contains  an  obligation  to  infeft  a  se  vel  de  se  with  pro- 
curatory  of  resignation,  and  precept  of  sasine.  Sir  James  wai 
infeft  upon  this  deed,  conform  to  instrument  of  sasine  dated  21it 
July  and  recorded  18th  September  1834. 

''By  charter  of  confirmation,  dated  5th  July  1849,  the  yoi' 
suer  confirmed  to  and  in  favour  of  Sir  James  Millea  Biddell,  ha 
heirs  and  assignees,  the  said  lands  and  barony,  the  dispositioa 
of  the  mid-superiority,  dated  in  1808,  and  the  sasine  in  1811 
thereon,  the  supplementary  disposition  of  1834,  and  thessiiiM^ 
thereon,  which  last-mentioned  sasine  is  described  in  the  charter  . 
as  '  dated  the  21st  day  of  July,  and  recorded  in  the  Geoenl 
Register  of  Sasines  at  Edinburgh  the  18th  day  of  Deoemher 
1834,  or  of  whatever  other  dates  or  tenor  the  aaid  write  may 
be,'  while  the  correct  date  of  recording  was  18th  September 
1834.  This  charter  of  confirmation  bears  that  the  said  landi 
and  barony  are  to  be  holden  by  Sir  James  and  his  foresaids  im- 
mediately of  and  under  the  pursuer,  his  heirs  and  successors,  ii 
feu-farm,  fee  and  heritage  for  ever,  giving  therefor  yearly  to  the 
pursuer  and  his  foresaids  the  sum  of  500  merks,  and  also  paying 
to  them  the  sum  of  £27,  1 8s.  Scote  money  in  lieu  and  place  of 
the  services  of  hosting,  hunting,  and  warding. 

**  The  dominium  utile  of  the  said  lands  and  barony  which  was 
entailed  was  disentailed  by  Sir  James  Milles  Ridd^  by  instil- 
ment of  disentail,  dated  r2th  July,  and  recorded  in  the  Begiatff 
of  Tailzies  on  10th  September  1851.  He  thereafter,  being  thai 
in  right  of  the  property  and  mid-superiority,  conveyed  by  tniit- 
deed  the  said  lands  and  barony,  both  property  and  superiority, 
to  Mr.  Barstow,  who  was  infeft  as  trustee,  conform  to  instra- 
ment  of  sasine  recorded  on  10th  September  1851. 

"On  8th  December  1851,  Sir  James,  as  superior  of  the  said 
lands  and  barony,  and  as  proprietor  of  the  same,  holding  of 
himself,  on  the  narrative  of  his  infeftment  in  the  domimum  stile 
thereof,  and  upon  the  further  narrative  that  by  the  dispositioB 
granted  by  General  Campbell  in  1834,  and  his  infeftment  ia 
1 834  following  thereon,  the  said  lands  are  now  held  by  him  of 
himself,  as  superior  thereof,  and  that  it  was  proper  that  hit 
right  of  property  in  the  lands  should  be  consolidated  with  the 
right  of  superiority  of  the  same  in  his  person,  granted  a  pro- 
curatory  of  resignation  ad  remanentiam  for  consolidating  the 
same,  together  with  all  right,  title,  and  interest  which  he  had 
or  could  pretend  to  the  same.  An  instrument  of  resignation  ad 
remanentiam  was  ex])ede  thereon  on  12th  December,  which  was 
recorded  on  22d  December  1851.  The  defender  objects  to  this 
instrument,  that  the  person  who  acted  as  procnrmtor  is,  although 
named,  not  designed. 

*'  On  16th  and  19th  December  1851,  Sir  James,  with  ooMent 
of  Mr.  Barstow  as  trustee,  executed  a  deed  of  entail,  by  whid^ 
on  the  narrative  that  when  he  succeeded  to  ths  estete  i 
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entailed,  the  same  was  burdened  with  a  feu-duty  of  £300 
sterling  or  thereabouts,  and  that  he  purchased  the  superiority, 
which  thus  became  vested  in  him  in  fee-simple,  whereby  the 
estate  was  relieved  of  the  said  feu -duty,  he  conveyed  to  himself 
and  the  heirs  of  tailzie  therein  mentioned  the  said  lands  and 
barony,  •  both  property  and  mid-superiority  thereof,  now  con- 
solidated in  the  person  of  me,  the  said  Sir  James  Milles  Riddell.' 
Infeftment  in  favour  of  Sir  James  followed  upon  this  deed. 

"  Thereafter  a  portion  of  the  said  estate  was  sold  for  payment 
of  debts,  under  the  authority  of  the  Court,  and  was  purchased 
by  the  late  Mr.  James  Dalgleish,  whose  trustees  are  the  de- 
fenders in  the  present  action.  The  disposition  in  favour  of  Mr. 
Dalgleish  contains  obligation  to  infef t,  to  be  holden  a  me  vel  de 
me,  clause  of  resignation  and  precept  of  sasine,  and  binds  Mr. 
Balgleish  to  free  and  relieve  Sir  James  Milles  Riddell  of  all  cess, 
feu,  blench,  and  teind  duties,  minister's  stipend,  and  other 
burdens  payable  after  Whitsunday  1856,  the  term  of  his  entry, 
it  being  thereby  '  declared  that  of  the  feu  and  other  duties  pay- 
able to  the  Duke  of  Argyll '  for  the  said  whole  lands  and  barony, 
there  shall  be  payable  by  Mr.  Dalgleish,  for  the  lands  disponed 
to  him,  'the  sum  of  £16,  14s.  sterling,  or  as  many  merks  Scots 
money  as  shall  correspond  to  that  sum  of  feu-duty,  to  the  Dnke 
of  Ai^ll,*  Sir  James  being  bound  to  free  and  rdieve  Mr.  Dal- 
gleish of  the  remainder  of  the  said  feu-duty,  '  payable  for,  and 
out  of,  the  said  whole  lands  and  barony  of  Ardnamnrchan.'  On 
this  disposition  Mr.  Dalgleish  was  infeft,  conform  to  instrument 
of  sasine  recorded  12th  June  1856." 

The  defenders  pleaded — 

1.  The  pursuer  not  being  the  immediate  lawful  superior  of 
the  defenders,  he  had  no  title  to  sue  the  present  action,  and  the 
defenders  should  therefore  be  assoilzied  from  the  whole  con- 
clusions thereof,  with  expenses.  2.  The  action  could  not  proceed, 
and  ought  to  be  dismissed,  with  expenses,  in  respect  that  the 
true  vassal  of  the  superior  was  Sir  Thomas  MiUes  Riddell,  the  heir 
of  the  last  vassal  entered,  and  that  he  had  not  been  called  as  a 
party  to  the  action.  5.  The  action  should  be  sisted,  in  order  to 
allow  time  to  the  defenders  to  proceed  against  the  heir  of  the 
last  entered  vassal,  to  compel  him  to  complete  his  title  to  the 
mid-superiority,  or  to  have  the  same  forfeited. 

The  grounds  of  defence  will  more  fully  appear  from  the 
following  excerpts  from  their  statement  of  facts : — 

14.  The  plenum  dominium  of  the  lands  and  barony  of  Ardna- 
mnrchan and  Sunart  was  by  these  several  deeds,  above  enume- 
rated, the  dispositions  of  1808  and  1834,  and  the  respective 
sasines  thereon,  decomposed  into  four  distinct  estates — (I.)  The 
original  dominium  directum  held  by  the  Duke  of  Argyll.  (2.)  An 
estate  of  mid-superiority,  held  under  his  titles  of  1792  by 
General  Duncan  Campbell,  of  and  under 'the  Duke  for  payment 
of  the  feu-duty  of  500  merks,  etc.,  but  of  which  Sir  James 
Milles  Riddell  was  in  a  position  feudally  to  divest  him  at  any 
time,  by  obtaining  from  the  Duke  a  confirmation  of  the  disposi- 
tion thereof  in  his  favour  by  the  General,  granted  in  1808,  and 
the  infeftment  thereon  of  1811.  (3.)  A  lower  estate  of  mid- 
■nperiority,  created  by  the  supplementary  disposition  granted 
by  Oenend  Duncan  Campbell  to  Sir  James  in  1834,  and  the 
infeftment  thereon,  which  was  held  base  of  the  General  for 
payment  of  the  elusory  duty  of  one  penny  sterling,  and  hafl  the 
effect  of  rendering  the  original  mid-superiority,  still  remaining 
feudally  vested  in  the  General,  a  barren  estate  of  mid-superi- 
ority ;  and  (4.)  the  dominium  utik  of  the  said  lands  and  barony 
held  by  Sir  James  as  heir  of  entail,  under  his  infeftment  on  the 
precept  of  dare  constat  already  mentioned,  immediately  of  him- 
self as  mid-superior,  in  virtue  of  his  foresaid  infeftment,  men- 
tioned in  the  third  head  of  this  article,  for  payment  to  himself 
of  6000  merks  Scots.  The  charter  of  confirmation,  of  5th  July 
1849,  had  the  effect  of  confirming  and  rendering  public  Sir 
James  Milles  Riddell*s  hitherto  unconfirmed  a  me  infeftment  of 
181 1»  of  completely  investing  him  with  the  mid-superiority  as 
it  stood  in  the  person  of  the  General  at  the  date  of  the  con- 
firmation, and  of  comi>letely  divesting  the  General  thereof.  But 
in  consequence  of  the  base  infeftment  in  favour  of  Sir  James 
proceeding  on  the  General*s  supplementary  disposition  of  1834, 
the  only  Mtate  remaining  in  the  General  at  the  date  of  the  con- 
firmation, and  which  admitted  of  being  vested  in  Sir  James  by 
the  oonfirmstion  of  his  infeftment  of  1811,  was  the  barren 


estate  of  mid-su]ieriority  held  immediately  of  the  Duke  of 
Argyll  for  payment  of  the  original  feu-duty  of  500  merks  and 
other  prestations.  The  attempted  confirmation  of  the  disposi- 
tion and  infeftment  of  1834  had  not  the  effect  of  making  that 
infeftment  of  Sir  James  Milles  Riddell  a  public  infeftment 
holden  directly  of  the  Duke  :  it  operated  simply  as  a  confirma- 
tion by  the  Duke  of  the  sub-feu  created  by  said  disposition  and 
infeftment,  and  held  immediately  of  Sir  James  as  mid-superior 
of  the  barren  estate  of  superiority  above  mentioned,  in  virtue  of 
the  confirmation  of  his  prior  infeftment  of  1811,  which  ope- 
rated as  a  mid-impediment  to  the  public  confirmation  by  the 
Duke  of  the  disposition  and  infeftment  of  1834.  And  further, 
even  if  the  Duke  had  been  immediate  superior  of  that  mid- 
superiority,  the  confirmation  did  not  apply  to  the  instrument  of 
sasine  expede  by  Sir  James  upon  that  supplementary  disposi- 
tion, whiqh  sasine  is  dated  21st  July,  and  recorded  18th 
September  1834,  whereas  the  instrument  attempted  to  be  con- 
firmed is  said  to  be  recorded  the  18th  day  of  December  1834. 

18.  After  the  date  of  the  said  charter  of  confirmation  the 
different  estates  of  property  and  superiority  above  explained 
were  held  as  follows  : — (First),  The  original  dominium  directum 
was  held  as  before  by  the  Duke  of  Argyll ;  (jaecond),  the  barren 
mid-superiority  was  held  by  Sir  James  Milles  Riddell  of  the 
Duke  for  payment  of  the  original  feu-duty  of  500  merks  Scots, 
and  other  prestations ;  {fkird),  the  substantial  estate  of  mid- 
superiority  was  held  by  Sir  James  base  of  himself,  as  mid- 
superior  foresaid,  for  payment  of  the  elusory  feu-duty  of  one 
penny,  under  his  infeftment  on  the  general  supplementary  dis- 
position  of  1834 ;  and  {fourth),  the  dominium  utile  was  held  by 
Sir  James  as  heir  of  entail  of  himself  as  proprietor,  in  fee- 
simple  of  the  substantial  mid-superiority  for  payment,  of  the 
sub-feu-duty  of  6000  merks  Scots,  and  other  prestations. 

The  defenders  further  objected  that  in  the  instrnment 
of  resignation  ad  remanentiam  of  12th  December  1851 — 

The  person  bearing  to  have  acted  as  procurator  (Hypolite 
William  Cornillon)  is  not  designed,  and  the  instrument  is  there- 
fore inept  and  ineffectual,  and  no  effectual  consolidation  of  the 
property  and  superiority  took  place  ;  and  accordingly  Sir  James 
Milles  Riddell  remained  feudally  invested  in  the  said  estate  of 
mid-superiority,  notwithstanding  the  infeftment  of  Mr.  fiarstow 
proceeding  on  the  said  trust-deed. 

21.  But  even  if  the  proceedings  referred  to  had  effectually 
consolidated  the  estate  of  property  and  the  estate  of  superiority 
specified  in  the  said  procuratory  and  instrument  of  resignation, 
being  the  dominium  utile  and  the  substantial  mid-superiority 
held  by  Sir  James  under  the  two  infeftments  mentioned  in  the 
procuratory,  there  still  remained  feudally  vested  in  his  person 
the  original  estate  of  mid-superiority,  in  which  he  was  publicly 
infeft  in  virtue  of  his  sasine  of  1811,  and  confirmation  thereof 
in  1849,  already  mentioned.  That  original  superiority  was  not 
even  attempted  to  be  consolidated  by  the  proceedings  in  1851, 
and  it  was  not  then,  and  never  has  been,  consolidated  with  the 
subordinate  estate  of  mid-superiority  or  with  the  dominium 
utile  ;  and  the  same  continued  to  be  a  separate  estate  feudally 
vested  in  the  ])erson  of  Sir  James  Milles  Riddell  until  his  death. 
It  is  believed  to  be  still  in  hereditcUejacente  of  him,  and  his  son. 
Sir  Thomas  Milles  Riddell  (the  third  Baronet),  is  his  heir,  and 
is  the  party  entitled  and  bound  to  enter  with  the  pursuer  as 
vassal.  He  has  not  been  made  a  party  to  the  present  action, 
although  the  defenders,  before  the  action  was  raised,  informed 
the  pursuer's  agents  of  the  fact. 

24.  In  virtue  of  the  express  obligation  imposed  upon  Mr. 
Dalgleish  by  the  disposition  in  his  favour  of  the  lands  of  Ardna- 
mnrchan, and  nndertaken  by  him  by  acceptation  thereof,  the 
same  being  a  repetition  pro  tanto  of  the  obligation  originally 
imposed  by  Sir  Duncan  Campbell  upon  his  sub-vassal,  Alexander 
Murray,  in  1722,  Mr.  Dalgleish  during  his  lifetime  regularly 
freed  and  relieved  Sir  James  Riddell  and  his  successors  in  the 
remainder  of  the  said  entailed  estate,  by,  inter  aUa,  paying  to 
the  Duke  of  Argyll,  as  the  original  superior  of  the  lands,  the 
proportion  of  the  original  feu-duty  above  S])ecified.  But  the 
said  ])ayment  was  not  made  to  the  Duke  as  the  immediate 
superior  of  Mr.  Dalgleish,  his  superior  having  been  Sir  James 
Milles  Riddell  hims^,  unrler  his  infeftment  <S  18th  September 
1834,  above  mentioned,  or  if  that  was  consolidated  with  the 
dominium  uUk^  then  under  his  confirmed  infeftment  of  1811. 
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25.  Sir  James  Milles  Riddell  died  in  1861,  and  his  son,  Sir 
Thomas  Milles  Riddell,  has  succeeded  to  him  as  heir  in  the  nn- 
consolidated  mid -superiority  or  superiorities  above  mentioned. 
Since  Mr.  Dalgleish's  death  the  defenders  have  repeatedly  called 
upon  Sir  Thomas  to  complete  his  title  to  the  said  mid-superiori- 
ties, and  thereafter  give  an  entry  to  the  defenders  as  his  vassals 
in  the  dorrMiium  tUUe,  He  has  hitherto  failed  to  do  so,  and  the 
defenders  are  about  to  take  steps  to  compel  him  to  give  them  an 
entry,  or  otherwise  to  forfeit  his  said  mid-superiority. 

The  Lord  Ordinary,  on  11th  January  1873,  pronounced 
the  following  interlocutor  : — 

*'  Repels  the  first  and  second  pleas  in  law  for  the  defenders  : 
Finds  that  the  lands  and  subjects  specified  and  described  in  the 
conclusions  of  the  summons  are  in  non-entry  as  libelled,  and 
appoints  the  cause  to  be  put  to  the  roll  in  order  to  the  applica- 
tion of  this  finding. 

•'  Note. — (After  the  narrative  given  above) — Such  being  the 
state  of  the  title,  the  defenders,  Mr.  Dalgleish's  trustees,  main- 
tain that  the  charter  of  confirmation  of  1849  did  not  confirm 
the  instrument  of  sasine  which  was  taken  on  the  supplementary 
disposition  of  1834  in  favour  of  Sir  James  Milles  Riddell,  be- 
cause that  instrument  of  sasine  is  therein  described  as  recorded 
on  18th  December,  whereas  the  correct  date  of  recording  is  18th 
September  1834.  The  Lord  Ordinary  is  of  opinion  that  this 
objection  is  not  well-founded,  because  the  date  of  the  sasine  as 
following  on  that  disposition  is  correctly  given,  which  is  suffi- 
cient for  its  identification.  The  charter  aJso,  after  giving  the 
erroneous  date  of  recording,  contains  the  words,  *  or  of  whatever 
other  dates  or  tenor  *  the  same  may  be — Adam  v,  Drummond, 
12th  June  1810,  F.C. 

"  The  defenders  maintained  that  as  the  charter  of  confirma- 
tion is  in  the  form  set  forth  in  schedule  D  annexed  to  the 
Transference  of  Lands  Acts  1847  (10  and  11  Vict.  chap.  48), 
and  as  that  schedule  only  specifies  the  instrument  of  sasine  as 
recorded,  it  is  essential  that  the  date  of  recording  should  be 
correctly  set'  forth  in  the  charter.  The  Lord  Ordinary  con- 
siders this  objection  untenable.  The  reason  why  the  date  of 
recording  only  is  mentioned  in  schedule  D  is,  that  in  the  form 
of  an  instrument  of  sasine,  given  in  the  infeftment  Acts  of  1845 
(8  and  9  Vict.  cap.  35),  there  is  no  date,  and  that  by  the  said 
Statute  it  is  provided,  sect.  3,  that,  after  1st  October  1845,  the 
instrument  may  be  recorded  at  any  time  during  the  life  of  the 
party  in  whose  favour  it  has  been  expede,  and  that  the  date 
thereof  shall  be  taken  to  be  the  date  of  presentment  and  entry 
marked  thereon  by  the  keeper  of  the  record.  The  adoption  of 
the  form  given  in  the  Transference  of  Lands  Acts  of  1847  does 
not  prevent  the  identification  in  such  a  charter  of  an  instrument 
of  sasine  exi)ede  prior  to  Ist  October  1845,  by  the  date  thereof. 
Schedule  D,  annexed  to  the  Act  of  1847,  provides  for  this  by 
containing  the  directory  words  in  italics,  *  or  of  whatever  other 
date  or  tenor  the  said  instrument  of  sasine  may  be.' 

"  It  was  also  argued  by  the  defenders  that  the  charter  of  con- 
firmation did  not  make  the  infeftment  of  1834  on  the  supple* 
mentary  disposition  of  that  year  a  public  infeftment  holden 
directly  of  the  Duke  of  Argyll,  because  Sir  James's  infeftment 
of  1811,  which  was  confirmed  at  the  same  time  by  the  charter 
of  confirmation,  operated  as  a  mid-impediment  to  the  public 
confirmation  by  the  Duke  of  that  disposition  and  sasine  of  1834, 
so  that  Sir  James  held  base  of  himself  as  mid-superior,  in  virtue 
of  his  confirmed  infeftment  of  1811,  a  substantial  estate  of  mid- 
superiority  under  the  supplementary  disposition  and  infeftment 
of  1834.  The  Lord  Ordinary  is  of  opinion  that  this  was  not  the 
effect  of  the  charter  of  confirmation  of  1849.  The  disposition 
of  1834  is  in  all  respects  supplementary  to  that  of  1808,  and  is 
another  disposition  of  the  same  subjects  and  interest,  granted, 
as  it  expressly  bears,  in  supplement  thereof,  with  an  idtemative 
manner  of  holding.  The  charter  of  1849  confirmed  both  rights 
at  the  same  time,  and  made,  the  Lord  Ordinary  thinks,  both 
public,  and  it  expressly  bears  that  the  lands  and  barony  are  to 
be  held  by  Sir  James  of  the  Duke  of  Argyll  in  feu,  for  payment 
of  500  mcrks  of  feu-duty,  and  of  £27,  18s.  in  lieu  of  the  ser- 
vices of  hosting,  hunting,  and  warding.  Sir  James  thus,  ac- 
cording to  the  view  which  the  Lord  Ordinary  takes,  helil,  by 
virtue  of  the  confirmation  of  the  disposition  of  1808,  the  supple- 
mentary disposition  of  1834,  and  the  sasines  following  thereon, 
the  mid-superiority  of  the  Duke  in  fen,  and  by  the  resignation 


ad  remarumtiam  of  1851,  which  Sir  Jsmes  expt^e  for  the  ex- 
press  purpose  of  consolidating  the  dammmm  uiUe  of  the  lands 
and  barony  with  the  said  mid-superiority,  he  oonaolidated  the 
same.  He  thereafter  divested  himself  of  the  portion  thereof 
sold  to  Mr.  Dalgleish  by  disposition,  containing  procoratory  and 
precept  He  had  no  intention  of  keeping  up  any  mid-snperiontj, 
and  he  accordingly  granted  to  Mr.  Dalgleish  a  disposition  of  the 
lands  with  his  whole  right  and  interest  therein,  by  virtue  of 
which  Mr.  Dalgleish  could  at  once  enter  with  the  Duke  of 
Argyll  as  superior,  and  by  which  Mr.  Dalgleish  is,  as  vasal, 
taken  bound  to  pay  to  the  Duke  aa  his  immediate  raperior  in 
the  subjects  bought  by  him  a  certain  proportion  of  the  original 
feu-duty.  No  mention  is  made  in  that  disposition  of  the  sab-fes- 
duty  of  6000  merks,  which  was  conaideied  by  all  concerned  ai 
extinguished  by  the  purchase  of  the  mid-superiority  by  Sir 
James  and  by  the  consolidation  above  mentioned. 

**  It  is  unnecessary,  therefore,  the  Lord  OrdiiiAry  thmki,  to 
call  as  a  party  to  the  action  the  heir  of  Sir  James  Milles  Riddell, 
the  last  entered  vassal—  Scott  v.  Falconer,  18th  July  1863, 
1  Macph.  1164,  and  cases  there  cited. 

"  It  is  further  objected  by  the  defenders  that  the  instrmnoit 
of  resignation  cui  remanentiam  is  inept,  and'  that  no  effedoil 
consolidation  of  the  property  and  superiority  took  place,  ht- 
cause  the  person  who  acted  as  procurator,  •  Hypolite  WiUiasi 
Cornillon,'  though  named,  is  not  designed.  The  Lord  Ordinaiy 
considers  this  objection  to  be  too  criticaL  Any  person  can  act 
as  procurator,  and  it  is,  he  conceives,  sufficient  if  it  is  dearly 
shown  on  the  face  of  the  instrument  that  there  appeared  befoce 
the  notary  a  procurator  to  give  resignation,  different  from  the 
superior's  commissioner  or  agent  and  the  witnesses,  and  so  dis- 
tinctly named  as  to  distinguish  him  from  others — Mortoo  i: 
Hunters  and  Company,  26th  November  1830,  4  Wilson  and 
Shaw,  379.  But  even  if  such  want  of  designation  were  keU 
fatal  to  the  instniment,  that  would  not,  in  the  opinion  of  tke 
Lord  Ordinary,  avail  the  defenders,  because  they  are  in  ri^tflf 
a  disposition  of  the  lands,  both  property  and  superiority,  and 
if  there  is  any  defect  in  the  instrument  of  resignation  that  cai* 
not  affect  the  right  of  the  pursuer  as  superior,  to  call  upon  thai, 
the  trustees  of  the  true  proprietor  of  the  subjects  to  whom  tkt 
whole  right  therein  has  been  made  over,  to  enter  as  his  vsmiH 
seeing  that  the  lands  are  in  non-entry." 

The  defenders  reclaimed,  and  argued — 

(1.)  If  confirmation  of  the  disposition  of  1808  had  taken  plaee 
before  confirmation  of  the  deed  of  1834^  Sir  James  Milles  Bid- 
dell  would  have  placed  himself  as  a  mid-superior  between  the 
Duke  and  himself  as  disponee  under  the  deed  of  1834.  Tbi 
fact  that  confirmation  of  both  deeds  was  taken  in  the  sam 
charter  did  not  alter  the  result  For,  consider  what  would  haw 
happened  if  the  deeds  X)f  1808  and  1834  had  been  in  favour  cf 
different  persons  and  had  been  confirmed  on  the  same  day.  la 
that  case  the  confirmation  of  the  prior  deed  would  have  opoitod 
as  a  mid-impediment  to  the  public  confirmation  of  the  latki 
deed,  and  the  same  must  hold  in  the  present  case,  where  botk 
deeds  were  granted  in  favour  of  the  same  person.  The  lifsJii 
standing  in  the  person  of  Sir  James  by  the  deed  of  180S  w» 
thus  never  conveyed  to  Mr.  Dalgleish,  and  the  pursuer  was  sot 
the  immediate  lawful  superior  of  the  defenders.  (2.)  Tba 
charter  of  confirmation  not  referring  to  the  deed  of  1834  by  the 
correct  date  of  its  recording,  there  was  nothing  to  show  thattiM 
confirmation  did  not  apply  to  a  different  deed— MacmiUao,  4tk 
March  1831,  ante^  vol  iiL  p.  355.  (3.)  No  eflfectual  consolidatioo 
of  the  property  and  superiority  took  place,  inaamuch  as  tb 
person  who  acted  as  procurator  was  not  designed  in  the  inifai* 
ment  of  resignation.  The  procurator  for  the  dispones  mniite 
named  and  designed  in  an  instrument  of  sasine,  and  the  mm 
rule  held  in  an  instrument  of  resignation  od  nmidnaUim  - 
Morton,  10th  December  1828,  7  S.  128,  aff.  26th  Novsaber 
1830,  4  W.  and  S.  379;  Duff's  Feudal  OmveyanciDg,  pi  10$; 
Menzies,  p.  571 ;  M.  Bell's  Lectures,  L  p.  609. 

Argued  for  the  pursuer,  who  was  only  called  npoii  to 
reply  to  the  third  branch  of  the  defenders'  argument- 
It  was  sufficient  that  the  procurator  be  named  ;  it  was  aot 
averred  that  there  was  any  ambiguity  as  to  the  persoo  wlw 
acted  as  procurator.  A  person  might  be  aa  weQ  iHittinfftH^ 
from  others  by  the  peculiarity  of  Us  Chriatun  aamo  m  by  kii 
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deugnation.  Admitting  that  the  objection  would  otherwise  have 
been  valid,  the  defenders  had  had  conveyed  to  them  both 
raporiority  and  property  by  Sir  James  Milles  RiddelL  If  there 
was  no  effectual  consolidation  of  superiority  and  property,  they 
ooold  not  found  upon  that  want  of  consolidation,  it  being  in 
their  own  power  to  consolidate  at  any  time.  The  pursuer  was 
entitled  to  a  vassaL 

At  advising — 

Lord  Prrsidsnt. — ^In  this  case  it  cannot  seriously  be  main- 
tained that  the  lands  are  not  in  non-entry,  for  the  last  entered 
▼aasal,  Sir  James  Milles  Riddell,  died  in  1861.  But  the  de- 
fences relied  on  in  argument  are,  in  the  first  place,  that  the 
pnrsuer  is  not  the  immediate  lawful  superior  of  the  defenders, 
and  consequently  has  no  title  to  sue,  and  therefore  that  he  can- 
not sue  the  defenders  without  calling  the  heir  of  the  last  entered 
TaasaL  Now,  in  order  to  dispose  of  these  two  defences,  it  is 
necessary  to  examine  the  state  of  the  titles.  The  estate  in 
question  was  first  created  by  a  feu  grant  in  the  year  1696,  by 
which  the  Earl  of  Argyll  conveyed  the  lands  and  barony  of 
Ardnamurchan  to  Campbell  of  Lochnell  in  liferent,  and  his  eldest 
■on  in  fee,  for  payment  of  500  merks  of  feu-duty,  and  Campbell 
of  Lochnell  granted  a  sub-feu  of  the  same  lands  on  payment  of 
a  burger  amount  of  feu-duty  in  the  year  1722.  Now,  as  regards 
this  sub-feu,  what  may  be  called  the  dominium  utile  of  the  lands 
in  qnestion,  came  into  the  person  of  Sir  James  Milles  Riddell 
as  heir  of  entail  in  1834,  and  he  was  infeft  in  the  dominium 
utile  on  the  8th  of  September  of  that  year.  At  a  date  consider- 
ably anterior  to  that,  however,  he  had  acquired  the  mid -superio- 
rity of  the  lands  by  a  disposition  dated  the  19th  of  August. 
1808,  and  so,  when  ho  succeeded  as  heir  of  entail  to  the 
dominium  utile,  he  had  in  his  own  person  a  tailzied  title  to  that 
estate,  and  a  fee-simple  title  to  the  mid-superiority.  But  there 
was  a  peculiarity  about  the  conveyance  of  the  mid-superiority 
by  the  deed  of  1808,  in  respect  it  contained  only  one  manner 
of  holding, — a  holding  a  «e,  and  consequently  Sir  James  Milles 
Biddell,  in  order  to  make  his  title  to  the  mid-superiority 
effectual,  would  have  required  an  immediate  entry  with  the 
■aperior.  That,  apparently,  was  not  desirable.  Probably  the 
fee  was  full,  and  it  was  not  necessary,  except  for  the  peculiarity 
of  the  holding,  to  take  any  such  entry  at  that  time.  And  ac- 
cordingly he  obtained  another  disposition  to  the  mid-superiority 
from  the  same  disponer,  General  Campbell  of  Lochnell,  whicli  is 
dated  on  13th  February  1834.  Now  this  disposition  of  1834  is 
entirely  of  the  nature  of  a  supplementary  disposition.  There 
can  be  no  doubt  that  the  granter.  General  Campbell  of  Lochnell, 
was  effectually  divested  of  the  mid-superiority  by  the  disposition 
of  1808,  upon  which  infeft mcnt  followed  in  1811.  He  had  no 
longer,  therefore,  any  estate  to  convey,  and  consequently  the 
disposition  of  1834  could  be  nothing  else  than  a  mere  deed  to 
fortify  and  make  more  effectual  the  title  of  his  disponee  of  1808. 
He  had  no  additional  estate  to  give.  There  was  nothing  in  him. 
He  had  already  given  all  that  he  had  to  give,  viz.,  the  estate  in 
the  superiority.  Therefore  the  disposition  of  1834  was  intended, 
merely,  and  had  merely  the  effect  of  giving  to  the  disponee  that 
which  he  had  not  by  the  disposition  of  1808,  a  double  manner 
of  holding  as  regards  the  said  estate  of  mid-superiority.  Infeft- 
ment  was  taken  upon  this  supplementary  disi)osition  of  1834, 
and  both  the  disposition  of  1808,  with  its  sasine  of  1811,  aud 
the  disposition  of  1834  with  its  sasine  in  the  same  year,  were 
confirmed  at  the  same  time  by  the  Duke  of  Argyll  in  1849. 
Now  it  is  maintained  upon  the  part  of  the  defenders  that  the 
efiect  of  this  confirmation  was  to  create  two  estates  of  superio- 
rity in  the  person  of  Sir  James  Riddell,  one  of  them  holding  of 
the  Duke, — the  mid-superiority  conveyed  by  the  deed  of  18u8, — 
and  another  estate  of  mid-superiority,  which  it  is  said  came 
into  existence  by  means  of  the  infeftment  taken  upon  the 
supplementary  disposition  of  1834,  and  which  other  estate  of 
■nperiority,  it  is  said,  is  held  in  virtue  of  that  infeftment  by  Sir 
James  Riddell  of  himself  as  the  vassal  of  the  Duke  of  Argyll. 
Now,  it  seems  to  me  that  that  is  a  mere  subtle  imagination,  and 
nothing  else ;  and  that  the  true  view  of  these  two  dispositions 
•nd  their  sasine  as  confirmed  in  1849  is  this,  that  taken  together 
they  give  the  disponee  a  good  title  to  the  mid-superiority  with 
»  doiAle  manner  of  holding, — ^just  exactly  to  the  same  effect  as 
if  the  original  deed  of  1808  ha  1  contained  that  double  manner 
of  holding.     In  short,  it  appears  to  me  that  the  true  view  of 


this  piece  of  conveyancing  is  that  the  disposition  of  1834  did 
nothing  more  than  supply  the  defect  which  existed  in  the  dis- 
position of  1808.  Now  the  next  step  in  the  progress  of  the 
titles  which  it  is  necessary  to  attend  to  is,  that  Sir  James  Rid- 
dell having  thus  a  good  title  both  to  the  dominium  utile  and  to 
the  mid-superiority,  and  having  entered  with  the  superior,  was, 
as  owner  of  the  dominium  utile,  his  own  vassal,  and  he  proceeded 
very  properly  in  1851  to  take  steps  for  consolidating  the  pro- 
perty with  the  superiority.  And  that  he  did  in  the  ordinary 
form,  by  a  proouratory  of  resignation  ad  remanentiam  which 
authorized  resignation  in  his  own  hands  as  inmiediate  superior, 
and  by  an  instrument  of  resignation  following  upon  that,  which 
bears  date  12th  of  December  1851.  Sir  James  being  thus 
vested  with  the  consolidated  estate,  and  holding  the  entire 
estate  of  the  Duke  of  Argyll,  having  in  his  own  person  the 
plenum  dominium,  a  portion  of  the  estate  was  sold  for  the  pur- 
pose of  paying  debt,  and  the  purchaser  at  the  sale  was  the  late 
Mr.  James  Dalgleish.  The  conveyance  to  Mr.  Dalgleish  by  ^^ir 
James  Milles  Riddell  and  his  trustee  is  dated  30th  May  and 
3d  June  1856  ;  and  that  deed  contained  a  procuratory  of  re- 
signation and  a  precept  of  sasine,  or  at  least  it  contains  the 
clauses  which  in  virtue  of  certain  recent  Acts  of  Parliament 
come  in  place  of  the  ancient  form  of  procuratory  and  precept, 
and  Mr.  Dalgleish  was  infeft  upon  this  disposition.  Now,  Sir 
James  Milles  Riddell,  being  the  vassal  last  entered  with  the 
superior,  died  in  1861,  and  the  superior  now  requires  Mr.  Dal- 
gleish's  trustees  to  take  an  entry.  The  first  defence,  viz.,  that 
the  Duke  is  not  the  immediate  lawful  superior  of  the  defenderii, 
rests  upon  that  peculiar  view  of  the  double  conveyance  of  the 
mid-superiority  to  which  I  have  already  adverted;  and  the 
argument  founded  upon  these  two  dispositions  being  in  my 
opinion  entirely  groundless, — the  whole  foundation  of  this  de- 
fence is  removed,  because  the  Duke  is  unquestionably  the  im- 
mediate lawful  sui)erior  of  the  estate, — the  plenum  dominium  of 
the  lands  as  they  stood  in  the  person  of  Sir  James  Milles  Rid- 
dell, and  as  it  was  transferred  to  Mr.  Dalgleish  by  the  disposi- 
tion of  1856. 

But  there  are  certain  other  objections  stated,  which  seem 
rather  to  be  intended  to  support  the  defence  that  the  superior 
cannot  sue  this  declarator  of  non-entry  without  calling  the  heir 
of  the  vassal  last  entered.  The  first  of  these  is,  that  in  the 
charter  of  confirmation  which  constitutes  the  last  entry,  there 
is  a  mistake  in  the  description  of  one  of  the  sasines  confirmed. 
It  is  described  in  the  charter  as  being  recorded  in  the  General 
Register  of  Sasines  upon  the  18th  of  December  1834,  whereas, 
in  point  of  fact,  it  is  recorded  upon  the  18th  of  September  of 
that  year ;  and  it  seems  to  be  thought  that  this  creates  such  a 
difiiculty  in  the  way  of  the  defender's  title  that  he  is  entitled  to 
say  that  the  heir  of  the  vassal  last  entered  must  be  called  in 
this  declarator.  I  confess  I  have  not  been  able  to  follow  th3 
reasoning  by  which  that  conclusion  is  reached,  but  it  is  of  less 
interest  to  attempt  to  do  so,  because  it  axipears  to  me  that  the 
objection  itself,  whatever  the  effect  of  it  might  be  if  well 
founded,  is  entirely  unfounded.  It  is  one  of  those  mistakes 
which,  although  it  is  very  desirable  to  avoid,  is  yet  of  very 
little  consequence  when  it  does  occur.  The  sasine  confirmed  is 
completely  identified  by  its  date,  which  is  quite  correctly  given, 
as  being  21st  of  July  in  the  year  1834.  There  can  be  no  doubt 
what  is  the  sasine  that  is  confirmed,  and  the  general  words  which 
follow  the  descri])tion  of  that  sasine  and  the  other  writs,  vias., 
**  or  whatever  other  dates  or  tenor  the  said  writs  may  be,"  are 
intended  to  cover,  and  do,  in  the  practice  of  conveyancing, 
effectually  cover  small  mistakes  of  this  description.  The  ob- 
jection, I  think,  is  entirely  untenable 

But  it  is  said,  further,  that  the  consolidation  is  ineffectual, 
and  that,  in  point  of  result,  the  property  was  not  consolidated 
with  the  superiority  in  the  person  of  Sir  James  Milles  Riddell, 
because  of  a  mistake  in  the  instrument  of  resignation.  Tho 
procurator  who  acted  on  behalf  of  the  vassal, — the  person 
making  the  resignation, — ^is  named  in  the  instrument,  but  is  not 
designed.  Hypolite  William  Comillon  is  the  name,  but  there 
is  no  designation  added,  and  it  is  said  that  is  a  fatal  objection 
to  the  instrument  of  resignation.  I  should  be  very  little  dis- 
posed to  give  any  countenance  to  that  objection.  There  is  no 
Statute  requiring  the  procurator  to  be  designed,  or  the  bailie 
either ;  and  the  imiwrtant  thing  to  be  set  forth,  and  to  make 
very  clear  uxKin  the  face  of  an  instnunent  of  resignation,  is,  that 
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one  iierson  makes  the  resignation  and  another  person  receives 
it.  That  is  unquestionable.  But  there  is  certainly  no  Statute, 
although  there  may  be  practice,  requiring  the  designation  of 
these  persons.  But  I  confess  I  do  not  find  it  necessary  to  con- 
sider this  objection  upon  its  merits,  because  I  think  it  is  quite  a 
sufficient  answer  to  it  to  say  that  it  does  not  lie  in  the  mouth 
of  the  defender  to  state  that  objection.  He  is  not  entitled,  I 
think,  in  a  declarator  of  non-entry,  to  take  technical  objections 
to  his  own  title,  which  this  unquestionably  is.  I  think  he  must 
l>e  held  to  be  founding  upon  this  instrument  of  resignation  as 
an  indispensable  part  of  his  title  to  the  estate,  and  if  he  had  not 
a  good  title  to  the  estate,  he  would  have  no  defence  against  this 
declarater  of  non-entry  at  all ;  and  therefore,  I  think,  for  that 
reason,  this  objection  cannot  be  listenel  to  or  stated  by  him. 

That  exhausts  all  the  points  that  were  brought  before  us  by 
the  defenders  ;  and  I  have  no  hesitation,  for  the  reasons  I  have 
already  stated,  in  adhering  to  the  Lord  Ordinary's  interlocutor, 
by  which  he  finds  that  the  lands  and  subjects  specified  and  de- 
scribed in  the  summons  are  in  non-entry  as  libelled. 

Lord  Deab. — ^There   are  two  objections  taken  to  this  de- 
clarator of  non-entry, — the  one  that  the  pursuer,  the  Duke  of 
Argyll,  is  not  the  immediate  superior  of  the  defenders,  and  the 
other  that  the  heir  of  investiture  ought  to  have  been  called 
for  his  interest.     It  is  very  difficult  to  see  any  plausible  founda- 
tion for  the  first  of  these  objections,  because  whatever  trans- 
ferences may  have  taken  place  since  the  original  grant,  the 
superior  is  always  entitled  to  come  forward  and  enforce  an  entry. 
But  I  agree  with  your  Lordship  that  the  Duke  of  Argyll  is  the 
immediate  superior  of  the  dominium  vtile  of  these  lands,  as  well  as 
of  any  mid-superiority  that  may  exist.     In  1722  Duncan  Camp- 
bell conveyed  to  Sir  James  the  mid-superiority  held  under  the 
Duke,  with  one  manner  of  holding,  on  which  infeftment  passed. 
It  is  on  that  infeftment  of  1811  that  that  particular  objection  is 
rested.    But  then,  in  18.34,  Sir  James  got  the  supplementary  dis- 
position from  Duncan  Campbell,  with  two  manners  of  holding, 
and  was  infeft  on  that  disposition  in  September  1834.     Now  I 
agree  with  your  Lordship  that  one  of  these  deeds  being  upon 
the  face  of  it  supplementary  to  the  other,  and  being  obviously 
intended  to  remedy  the  very  inconvenience  which  would  have 
resulted  from  the  one  manner  of  holding  in  the  deed  of  1808, 
these  two  deeds  are  to  be  read  as  one  deed  ;  and  that  the  legiti- 
mate result  is,  that  the  whole  were  to  be  held  with  two  manners 
of  holding.     Then  in  1849  he  grants  confirmation  of  these  deeds 
and  infeftments, — ^the  deed  of  1808,  the  supplementary  deed  of 
1834,  and  the  sasines  upon  both  of  them.     It  is  in  that  deed  of 
1849  that  the  error  occurs  in  describing  the  instrument  of 
sasine  of  1834  as  having  been  recorded  upon  the  18th  of  De- 
cember in  place  of  the  18th  of  September  of  that  year.     I  agree 
with  your  Lordship  that  there  is   nothing  in  that  objection. 
The  question  simply  is,  whether  the  sasine  which  is  confirmed  is 
sufficiently  identified  ?    It  is  identified  by  its  date,  and  likewise 
(if  you  go  beyond  the  face  of  it)  by  the  circumstances, — there 
buing  no  other  disposition  that  would  answer  the  description. 
There  is  no  doubt  at  all  about  the  identity  of  the  sasine  con- 
firmetl,  and  therefore  I  think  that  objection  totally  unfounded. 
In  1861  Sir  James  consolidates  the  property  and  the  superiority 
in  his  person,  and  in  1856  he  dispones  the  whole  to  Mr.  Dal- 
gleish,  or  Dalgleish*s  tnistees,  with  two  manners  of  holding. 

Objection  is  taken  to  the  instrument  of  resignation  that  the 
procurator  named  in  it  is  not  designed.  Now,  if  that  objection 
were  raised  by  a  singular  successor  competing  with  the  party 
who  held  this  particular  title,  the  objection  certainly  might 
require  consideration ;  because,  although  it  is  true  enough,  as 
your  Lordship  has  said,  that  there  is  no  Statute  demanding  or 
requiring  the  procurator  to  be  designed,  the  same  thing  may 
be  said  with  regard  to  the  designations  of  all  the  parties  in 
notarial  instniments  and  in  feudal  titles;  and  it  would  be  a 
strong  thing  to  say  that  in  none  of  these  deeds,  constituting  the 
actual  title  to  heritable  subjects,  is  it  necessary  that  the  parties 
whose  actings  or  presence  is  essential  shall  be  so  designed  as  to 
identify  them,  and  distinguish  them  from  others ;  for  without 
a  designation  I  do  not  see  the  practicability  ot  identification. 
The  party  named  may  be  anybody  or  nobody, — a  pupil,  or  a 
woman,  or  other  disqualified  person ;  and  it  might  be  difficult 
to  see  good  ground  for  distinguishing  between  the  identification 
by  designation  of  the  procurator  and  of  anybody  else  whose 


name  is  necessary.  All  that  would  require  great  considerati<m 
before  we  could  affirm  the  immateriality  of  this  omission, 
especially  as  there  is  no  practice  to  sanction  it.  But  I  agree 
with  your  Lordship  that  it  is  quite  unneoessary  to  go  into  ^bst, 
because  I  think  it  is  not  in  the  mouth  of  this  party  to  take  thit 
objection  to  his  own  title. 

As  regards  calling  the  heir,  the  old  law  andoubtedly  was  that 
the  heir  must  always  be  called ;  but  it  has  been  settled  by  de- 
cisions that  if  the  former  vassal  has  granted  a  conveyance  with 
procuratory  and  p^ept,  or,  in  other  words,  a  conveyanoe  apoo 
which  the  disponee  is  in  a  position  to  obtain  an  infeftment  wluch 
shall  denude  the  previous  vassal,  then  you  do  not  require  to 
call  the  heir.     Now  I  am  disposed  to  think  that  that  is  the  case 
here,  whether  there  was  a  good  consolidation  or  not.    If  the 
consolidation  was  good  it  is  conceded  that  there  is  an  end  of  the 
objection.     But  even  supposing  there  was  no  good  consolidatioo, 
I  think  the  same  result  would  follow.     In  order  to  pass  the 
proj>erty  from  one  party  to  another,  it  is  not  necessary  that  the 
disponee  should  be  in  a  position  to  hold  directly  under  any 
particular  su)ierior,  if  the  vassal  who  is  conveying  conveye  aU 
that  he  has,  and  gives  the  disponee  every  right  that  be  hai 
himself  to  enter  in  the  one  way,  or  in  the  other.     Suppose  that 
each  of  these  rights  was  in  a  totally  different  position,  the  dis- 
ponee could  still  take  a  valid  infeftoient,  and  whick,  from  the 
date  of  recording,  would  be  good  to  him  against  all  the  worid. 
It  would  not  even  require  separate  instruments,  for  in  one  in- 
strument you  may  have  infeftment  in  difiTerent  subjects,  and  is 
different  ways  ;  and  even  supposing  there  was  no  consolidatias 
at  all,  I  do  not  see  anything  to  hinder  Mr.  Dalgleish*8  trustees 
here  from  taking  an  infeftment  which  shall  make  their  title 
complete,  subject  to  any  right  which   any  superior  or  mid- 
superior  may  have  to  call  upon  them  to  enter.     They  might 
have  granted  separate  procuratories  or  precepts   applicable  to 
the  mid-superiority  and  to  the  pro|)erty.     These  are  to  be  held 
embodied  in  this  deed  of  1834,  which  is  equally  available  is  if 
it  had  authorized  infeftment  in  the  mid-superiority  by  qbb 
manner  of  holding,  and  in  the  property  by  another.     Tbeavfon 
in  no  point  of  view  can  I  see  that  Dalgleish's  trustees  are  ii 
any  other  position  than  that  in  which  the  Court  have  decided 
that  it  is  not  necessary  to  call  the  heir. 

Lord  Abdmillan. — I  have  studied  this  case  carefully,  and  I 
have  come  to  the  same  conclusion.  The  only  thing  I  would 
like  to  add,  is,  that  I  rather  think  the  objection  taken  to  the 
want  of  designation  of  the  procurator  would  not  be  a  good  ob- 
jection after  the  decision  in  the  case  of  Morton  in  18^,  apart 
from  the  plea  that  this  party  cannot  take  the  objection. 

LoBD  Jebyiswoode  concurred. 

Adhere. 

Act,  Solicitor^eneral  (aark,  Q.C.),  Mackay  ;  Alezaader 
Howe,  W.S.  AgerU.'-^AU.  Marshall,  Keir;  Dalgleish  and  BdH 
W.S.  Agents.— K  Clerk,  ixa. 


May  2  3,   187  3. 
seoond  division. 
Archibald  Balleny,  Appellant,  v.  Robebt  Soon  CuS) 
Respondent, 

Reparation — Damages — Master  and  Servant — Culpa — CoDshoci* 
teur — ^Where  injury  occurred  to  a  workman  through  the  s)^ 
sence  of  a  part  of  the  machine  at  whioh  he  was  working 
which  it  was  the  duty  of  the  mechanic  employed  on  the 
works  to  replace,  and  of  the  manager  to  see  replaced,  they 
both  having  been  made  aware  of  the  defect  a  fortnight  beloit 
the  accident  occurred — Held  (1.)  that  though  the  defect  is  ths 
machine  might  have  come  under  his  own  personal  observatios^ 
there  was  no  ground  of  personal  liability  against  the  employtf, 
he  being  admittedly  ignorant  of  machinery,  and  havisf 
employed  a  projier  manager,  and  mechanic,  and  (2.)  that  the 
fault  lying  with  these  men,  who  were  eoUaboraiemrs  with  the 
pursuer,  he  was  not  entitled  to  damages. 

This  was  an  appeal  from   the  judgment  of  the  Sherif 
of  Uonfrow,  in  ao  action  of  damages  for  penonal  injaij 
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at  the  instance  of  Archibald  Balleny,  paper  maker,  against 
his  employer,  Robert  Scott  Cree,  paper  manufacturer. 

The  pursuer  was  a  machine-man  in  the  defender's  works, 
and  while  working  at  his  machine,  his  hand  was  caught 
between  the  felt  roll  and  one  of  the  cylinders  and  drawn 
in  and  crushed  and  burnt;  in  consequence  of  which 
accident  his  said  hand  and  part  of  the  arm  had  to  be 
amputated.  He  averred  that  the  cause  of  this  accident 
was  the  fault,  negligence,  or  carelessness  of  the  defender, 
or  those  for  whom  he  was  responsible,  in  having  failed  to 
provide  the  pursuer  with  a  sufficient  and  complete  and 
proper  machine  for  his  use  while  at  said  work, — the 
machine  at  which  the  pursuer  was  required  to  work  being 
without  rollers,  or  having  only  imperfect  rollers,  and  being 
otherwise  defective  and  insufficient. 

It  appeared  from  the  evidence  that  at  the  time  of  the 
accident,  and  for  a  fortnight  before,  the  paper-machine 
was  worked  without  the  use  of  a  brass  guide-roll  parallel 
to  and  somewhat  higher  than  the  felt  roll,  which  was 
intended  to  prevent  the  hands  of  the  workman  coming  in 
contact  with  the  felt  roll  and  cylinders,  and  to  assist  in 
guiding  the  paper.  The  journal  of  this  brass  guide-roll 
having  been  broken,  it  was  laid  aside,  and  a  wooden  one 
substituted  at  a  different  part  of  the  machine,  where  its 
effect,  so  far  as  the  protection  of  the  workman  went,  was  not 
the  same.  It  also  appeared  that  the  defender  was  not  per- 
sonally acquainted  with  machinery,  and  though  constantly 
in  his  works,  entrusted  the  practical  management  to  his 
foreman,  who  had  under  him  a  proj>er  mechanic  whose  duty 
it  was  to  keep  the  machinery  in  order ;  that  the  defender's 
personal  attention  was  never  drawn  to  the  fact  that  the 
Drass  guide-roll  was  absent,  though  that  of  his  foreman 
and  mechanic  was ;  and  that  the  machine  was  complete 
and  perfect  before  the  removal  of  the  brass  guide-roll. 

The  pursuer  pleaded — 

Having,  while  engaged  in  the  defender's  service,  been  injured 
throngh  or  by  a  defective  machine  or  apparatus  belonging  to  the 
defender,  the  defender  was  liable  to  him  in  damages  and 
toiaiiunu 

The  defender  pleaded — 

1.  The  injury  sustained  by  the  pursuer  having  been  occa- 
aioned  by  or  through  his  own  want  of  care,  skill  and  attention, 
or  at  least  not  by  and  through  any  fault,  negligence  or  careless- 
ttOM  of  the  defender,  or  those  for  whom  he  was  responsible,  no 
liahility  rested  on  the  defender.  2.  At  the  time  of  the  occurrence 
of  the  accident  libelled,  the  pursuer  was  engaged  in  a  hazardous 
employment,  and  any  risk  or  danger  to  which  he  was  thereby 
•abjected  being  equally  apparent  to  him  as  to  the  defender,  the 
pursuer  was  bound  to  look  to  his  own  safety. 

The  circumstances  of  the  accident  were  thus  described 
in  the  pursuer's  own  evidence : — 

**  •  .  .  Mr.  Cree  had  a  manager  under  him,  Peter  Baillie,  who 
saperintended,  and  there  was  a  mechanic,  Benjamin  Stewart, 
irho  looked  after  the  machine  being  in  working  order,  and 
made  any  necessaiy  repairs.  On  25th  August  last,  about  two 
o'clock  afternoon,  I  was  at  work  at  the  machine  as  usual,  when 
an  accddent  occurred.  My  hand  was  caught  between  the  felt- 
roU  and  one  of  the  cylinders,  and  drawn  in  and  crushed  and 
homed.  It  was  the  first  felt-roll  with  which  the  paper  comes 
in  oontact.  .  .  .  The  cylinder  at  which  it  happened  is  known  as 
the  first  cyUnder.  It  was  revolving  at  the  time,  so  also  was  the 
felt-roU,  and  the  paper  was  being  drawn  downwards  between 
them. ...  I  ascribe  the  accident  to  the  want  of  the  guide-roll  for 
the  first  roller.  That  guide-roll  was  of  brass,  and  should  have 
heen  placed  a  little  above  the  point  where  my  hand  was  caught. 
There  was  a  brass  guide-roll  in  that  position  all  the  time  I  was 
working  there,  until  a  fortnight  before  the  aooident  occurred. 
I  found  it  removed  one  night  when  I  went  to  work,  and  saw  it 
lying  betide  the  machine.  The  'journal' . .  .  wm  off  it.  It  would 
not  mde  in  when  screwed  on,  being  too  loose.    When  the  screw 


of  the  journal  is  loose,  the  guide-roll  will  not  work,  and  no 
paj^er  could  pass  over  into  the  machine  without  being  torn  and 
broken.  About  two  days  after  I  told  Mr.  Baillie  that  he  would 
require  either  to  get  a  new  guide-roll  or  to  have  the  old  one 
sorted.  He  said  they  were  getting  a  new  one.  The  reason  I 
spoke  to  him  of  it  then  was,  that  I  thought  it  should  have  been 
sorted  unmediately  on  the  guide-roll  being  found  deficient,  but 
seeing  that  nothing  was  done  in  two  days,  I  thought  it  right 
to  S])eak  to  him  about  it.  I  did  not  speak  to  the  mechanic 
about  it ;  he  saw  the  guide-roll  every  day,  for  it  was  lying  about. 
The  manager  and  defender  must  also  have  seen  it,  and  could 
not  fail  to  notice  that  it  was  out  of  its  place.  It  lay  on  a  stance 
for  holding  paper  in  the  passage,  down  the  room  by  the  side  of 
the  machine,  about  six  inches  above  the  ground.  It  lay  there 
till  three  or  four  days  before  the  accident,  when  I  noticed  that  it 
had  been  placed  under  a  table  in  the  same  room  as  the 
machine.  On  the  same  occasion  as  I  noticed  that  the  brass 
guide  roll  was  removed  out  of  its  place,  I  found  that  a  wooden 
roll  had  been  placed  on  a  bracket  dose  by  the  cylinder.  It  was 
on  the  same  frame  as  the  bracket  supporting  tiie  felt-roll,  but 
further  out  from  the  cylinder.  That  wooden  roll  did  not 
supply  the  place  of  the  brass  gnide-roU.  It  was  not  suitable 
from  its  position  to  supply  its  place.  If  the  brass  guide-roll  had 
been  in  its  place  I  could  not  have  sustained  this  injury  to  my 
hand  and  arm.  My  hand  could  not  have  been  drawn  in.  There 
is  very  little  risk  of  danger  if  the  brass  roll  is  in  its  place  ;  very 
little  indeed,  with  ordinary  care  and  attention.  .  .  .  The  felt-roll 
is  about  the  height  of  my  shoulder.  The  purpose  of  the  brass 
guide-roll  is  to  gtiide  the  paper  down  to  the  felt-roll,  and  it 
prevents  our  hands  from  getting  down  to  the  felt-roll.  The 
machine  worked  well  enough,  and  made  good  paper  during  the 
fortnight  that  the  brass  guide-roll  was  not  in  its  place.  During 
that  fortnight  I  considered  that  there  was  danger  in  working  the 
machine,  owing  to  the  want  of  the  brass  guide-roll.*'  .  .  . 

George  Preston,  also  machine-man  with  the  defendi»r 
and  working  alternate  shifts  on  the  same  machine  with 
the  pursuer,  deponed — 

"...  About  three  weeks  before  the  accident  to  pursuer  the 
brass  guide-roll  leading  to  the  first  cylinder  went  wrong  and  would 
not  work.  I  found  it  would  not  revolve,  and  was  breaking  the 
paper.  I  removed  it.  .  .  .  The  next  morning  after  I  took  out  the 
guide-roll,  I  mentioned  that  I  had  done  so  to  Benjamin  Stewart, 
the  mechanic,  and  told  him  what  was  wrong  with  it.  I  also 
told  him  I  could  not  do  without  it.  He  said  he  would  have  to 
get  it  sorted,  but  he  did  not  say  when.  I  spoke  to  him  again 
about  it — a  week  before  the  accident.  Pursuer  had  at  that  time 
nearly  got  his  hand  caught  by  it,  and  I  mentioned  this  to  the 
mechanic,  and  said  it  was  dangerous  to  work  without  it.  I 
do  not  remember  what  he  said.  I  also  spoke  to  the  manager, 
Mr.  Baillie,  about  it.  It  was  the  same  time — a  week  before  the 
accident — that  I  spoke  to  him.  I  said  it  would  be  much  better 
to  get  it  sorted,  or  a  new  one  in  its  place ;  and  I  also  mentioned 
about  pursuer  having  nearly  had  his  hand  caught  in  it.  I  also 
mentioned  to  him  that  I  had  put  in  the  wooden  one  to  try  and 
save  the  paper  from  being  crushed  in  the  backside.  His  only 
answer  was  that  he  would  have  to  tell  Ben— meaning  the 
mechanic — about  it.  Nothing  was  done  till  after  the  accident. 
If  that  brass  guide-roll  had  been  in  its  place,  it  was  nearly  im- 
possible that  such  an  accident  could  have  occurred  as  happened 
to  pursuer.  I  do  not  think  it  could  have  occurred.  If  that 
brass  guide-roll  had  been  in  its  place,  pursuer  would  not  have 
had  any  occasion  in  doing  his  work  to  have  had  his  hand  near 
the  place  where  it  was  caught.  He  must  then  have  gone  out  of 
his  way  to  put  it  in  either  carelessly  or  very  stupidly.  The 
wooden  roll  which  I  put  in  did  not  in  any  way  serve  as  a  pro- 
tection from  coming  near  to  the  felt-rolL  .  .  . 

*'  I  never  spoke  to  Mr.  Cree  the  defender  before  the  accident 
about  the  roll  being  taken  out.  Baillie  was  the  manager,  and  I 
spoke  to  him."  .  .  . 

On  the  other  band,  Andrew  Mason,  managing  engineer 
of  James  Bertram  and  Sons,  who  had  constmcted  the 
machine  in  question,  deponed — 

'^ ...  As  constructed  by  us,  the  normal  mode  of  working  that 
machine  was  that  the  paper  should  be  led  to  the  cylinder  by 
means  of  the  guide-roll,  and  so  be  oondooted  to  the  Celt-rolL 
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The  purpose  of  the  braas  giiide-roU  is  to  place  the  paper  bo 
that  it  shall  lie  flat  on  the  cylinder  before  it  touches 
the  felt-roll ;  also,  it  enables  the  paper  to  get  all  the 
advantage  of  the  cylinder.  The  guide-roll  places  the  paper 
on  the  heated  cylinder,  so  that  the  paper  is  flat  against 
it  before  it  reaches  the  felt.  There  is  another  guide- 
roll  represented  on  the  ]>lan-r-it  is  at  the  bottom  of  and 
beyond  the  fourth  cylinder.  Its  purpose  is  to  gttide  the 
paper  from  the  cylinders  to  the  calendar  presses.  In  construct- 
ing this  machine  these  guide-rolls  were  intended  solely  for  lead- 
ing the  ])aper,  and  had  no  reference  to  providing  for  the  safety 
of  the  workmen.  Each  of  the  cylinders  has  a  framework  of  iron 
4  inches  in  thickness,  and  that  framework  is  an  open  one,  and 
is  between  the  revolving  cylinder  and  any  person  who  may  be 
standing  at  the  end  of  the  cylinders.  ...  If  the  brass  guide-roll 
were  away  from  defender's  machine,  and  a  wooden  roller  were 
placed  on  same  bracket  as  the  felt-roll,  there  would,  in  my 
opinion,  be  as  great  safety  to  a  maohineman  as  if  the  brass  guide- 
roll  were  in  position.  A  machineman*s  is  a  dangerous  kind  of 
work.  .  .  .  When  the  machine  was  wrought  by  means  of  a 
wooden  roller  in  place  as  above,  and  without  brass  guide-roU,  I 
consider  that  it  could  only  have  been  through  carelessness  that 
a  workman  could  have  his  hand  and  arm  drawn  in  between  the 
cylinder  and  the  felt-roU.*'  .  •  . 

The  Sheriff-siibstltute  (Cowan)  and  the  Sheriff  (Fraser), 
assoilzied  the  defender. 
The  pursuer  appealed. 

Authorities : — M*Neill  v.  Wallace  and  Co.,  July  7,  1853,  ante, 
vol.  XXV.  p.  492  ;  Alsop  v.  Yates,  18th  January  1858,  27  Law 
Journal,  Exch.  156 ;  Fraser,  Master  and  Servant,  2d  Ed.  pp.  94, 
etseq. 

At  advising — 

Lord  Justice-Clerk. — It  is  quite  clear  that  this  accident 
was  caused  by  the  want  of  a  brass  roller  to  protect  the  hands  of 
the  workmen. 

There  had  been  such  a  brass  roller,  but  it  was  not  in  its  place 
at  the  time  of  the  accident;  in  its  absence  an  inefBcient  temporary 
substitute 'had  been  put  up. 

The  next  question  is,  How  did  it  come  that  the  machine  was 
thus  defective  ?  This  is  not  doubtful.  As  the  brass  roller,  from 
its  fastenings  having  given  way,  would  not  stay  in  its  place,  it 
ought  to  have  been  replaced  by  Stewart,  a  mechanic  employed 
on  weekly  wages.  There  was  also  a  foreman  or  manager  of  the 
name  of  Baillie.  It  seems  that  the  defender,  the  owner  of  the 
works,  was  constantly  on  the  s}x>t,  but  that  he  was  not  ac- 
quainted with  machinery  or  qualifled  to  judge  of  it. 

The  pursuer  complained  of  the  want  of  the  brass  roller,  and 
the  manager  and  Stewart  were  both  quite  aware  that  it  was  not 
in  its  place.  Stewart  affects  to  say  that  the  machine  was  quite 
good  without  it.  I  do  not  go  into  that,  for  it  is  clear  that  the 
roller  was  an  important  and  necessary  part  of  the  machine. 

The  first  question  comes  to  be.  Is  there  any  reason  to  say 
that  the  pursuer  went  into  danger  knowingly  ?  I  have  come 
to  the  clear  opinion  that  the  pursuer  did  not  go  into  danger 
with  his  eyes  open.  His  duty  was  to  work  the  machine.  No 
doubt  he  knew  that  the  roller  ought  to  have  been  there ;  but 
although  the  hazard  was  increased,  still  it  was  possible  to  work 
the  machine,  and  I  cannot  hold  that  the  pursuer  contributed  to 
the  accident  by  continuing  to  work. 

The  next  question  is,  Was  the  defender  responsible  for  the 
defective  state  of  the  machine  ?  Personally  he  did  nothing  to 
make  himself  responsible.  He  had  opportunities  of  seeing  that 
the  machine  was  defective,  but  he  was  not  and  did  not  profess 
to  be  a  skilled  mechanist,  so  as  to  be  a  judge  of  what  was 
necessary.  There  seems  no  ground  for  charging  him  with 
personal  fault 

Is  he  then  responsible  for  the  undoubted  neglect  of  Stewart 
and  Baillie,  his  servants  ?  It  cannot  be  disputed  that  they  were 
guilty  of  the  grossest  neglect ;  but  the  evidence  does  not  show 
that  they  were  not  qualified  for  the  situations  they  held. 
Stewart  perhaps  was  not  a  very  steady  man,  but  he  was  un- 
doubtedly qualified,  and  he  had  been  highly  recommended.  The 
case  resolves  into  the  application  of  the  rule  that  if  an  accident 
occur  through  the  fault  of  a  fellow-servant  the  master  is  not 


liable.  I  am  of  the  same  opinion  as  the  SheriflT-principal,  and 
generally  on  the  same  grounds, — ^that  as  the  accident  occurred 
from  the  fault  of  a  fellow- workman,  the  master  is  not  liable, 
seeing  that  individually  and  personally  he  wa«  not  to  blame. 

Lord  Cowan. — I  am  of  o|iinion  with  your  Lordship  tlut 
there  is  no  blame  attachable  to  the  pursuer,  so  as  to  exclude  on 
that  ground  his  claim  for  reparation.  The  e%'idence  proTei 
that  his  conduct  was  that  of  a  skilled  workmen.  Nor  can  I 
hold  on  the  proof  that  he  wilfully  went  into  a  seen  danger. 
The  ground  of  judgment,  however,  adopted  by  both  Sheriffs  is 
sufficient  for  the  defence.  I  do  not  agree  with  that  part  of  the 
Sheriff's  note  to  his  interlocutor  where  he  says  that  it  is  of  no 
moment  that  the  defender  was  practically  not  acqaainted  with 
machinery.  I  think  that  fact  is  far  from  being  immaterial,  for 
it  laid  on  him  the  duty  of  being  all  the  more  careful  in  the 
selection  of  those  to  whom  he  entrosted  the  anperintendesee 
and  management  I  think,  however,  that  he  fully  discbaiged 
his  duty  in  this  respect.  As  he  himself  was  unacquainted  vith 
machinery,  he  entrusted  the  charge  of  his  wurk  to  a  properiy 
qualified  and  skilled  mechanic,  and  to  a  superintendent  and 
manager.  They  neglected  their  duty  to  get  the  machine  pro- 
perly repaired,  and  hence  the  accident ;  whether  both  or  only 
one  of  them  was  in  fault  is  not  of  consequence,  because  both 
were  coUaboratewra  or  fellow-workmen  of  the  pnisuer.  I 
concur  in  holding  that  the  defender  ia  not  liable  on  thit 
ground. 

Lord  Benholhe.—  I  concur  generally,  though  not  in  ereiy- 
thing,  which  has  been  said  by  your  Lordshiiis.  What  strilui 
me  as  sufficient  to  support  the  judgment  is,  that  there  wssm 
fault  on  the  part  of  the  defender.  He  himself  was  not  a  skiiU 
mechanist,  and  he  cannot  be  made  responsible  for  the  defect  ii 
the  machinery. 

I  hardly  concur  regarding  the  pursuer's  own  conduct  I  d» 
not  think  he  was  free  from  blame.  He  had  had  a  preiioii 
warning  by  having  his  hand  nearly  caught  by  the  machine. 

It  was  not  prudent  in  him  to  continue  to  work  whikthi 
brass  roller  was  not  replaced,  and  as  the  manager  refosed  m 
delayed  to  do  so  the  pursuer  ought  to  have  applied  to  the  d^ 
fender.  If  he  had  done  so,  and  if  the  defender  had  ne^edBi 
to  have  the  defect  remedied,  I  would  have  held  him  li^,a 
the  accident  would  then  have  been  plainly  due  to  bis  penosd 
fault 

Lord  Neaves. — I  concur,  and  on  the  gnmods  stated  by  yov 
Lordship  in  thd  chair.  I  only  add  that  I  think  the  fact  tha 
the  pursuer  did  not  appeal  to  the  defender,  hia  master,  whoithi 
machine  was  not  repaired  by  the  mechanic,  confirms  the  ficv 
that  there  was  no  personal  fault  in  the  defender.  His  bdif 
constantly  on  the  spot  gave  the  pursuer  an  opportomty«f» 
complaining,  and  the  pursuer's  silence  justified  the  defender,  ii 
the  circumstances,  in  thinking  that  all  was  right  Igivei* 
opinion  what  would  have  been  the  result  if  the  porsocr  ki 
complained  and  his  complaint  had  not  been  attended  to. 

The  following  interlocutor  was  prononnced  : — 

*'  Find  it  proved  that  the  injuries  sustained  by  the  pnniB 
were  occasioned  by  the  machine  in  question  having  beoooM  de- 
fective and  dangerous,  in  respect  of  the  abaenoe  of  the  \Km 
guide-roll :  Find  that  this  state  of  the  machine  waa  oecMHorf 
by  the  fault  and  n^igence  of  the  manager,  Baillie,  and  of  thi 
mechanic,  Stewart :  Find  that  the  defender  was  not  penonltf 
guilty  of  any  fault  or  negligence  in  the  matter :  Find  thathBi 
not  liable  for  the  fault  or  negligence  of  those  who  were 
by  him,  seeing  he  took  reasonable  care  to  employ 
workmen  :  Find  that  the  manager,  Baillie,  and  the 
Stewart,  were  fellow  workmen  with  the  pursuer  in  a 
employment :  Therefore  dismiss  the  appeal ;  affirm  the  ji^f* 
ment  appealed  against,  and  decern :  And  no  ezpea9es  dw  ■ 
this  Court.** 

Act.  Mair;  Thomas  Lawson,  S.S.C.  AgmtkL-^AlL  Ttspfa^ 
Campbell  and  Smith,  S.S.O.  Jpoite.— L  CMb.  mJ. 
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skconu  division. 

MP,    Smith's  Trustees,  Pursuers  and  Real  Raisers^ 

V,  Alexander  Goodsir  and  Others,  Claimants, 

Succession  —  Testament —  Vesting — Apportionment —  A  testator 
directed  his  trustees  to  pay  to  his  widow,  in  case  she  should 
survive  him,  the  free  yearly  interest  of  the  residue  of  his 
estate,  and  after  her  death,  or  his  own  death,  if  she  should 
predecease  him,  to  make  over  the  fee  of  the  said  residue  to 
his  two  sisters  and  three  nephews,  and  the  heirs  of  their 
bodies,  in  such  proportions  as  his  widow  should  direct  and 
appoint,  and  failing  such  appointment,  to  the  beneficiaries 
equally,  share  and  share  alike  ;  the  children  of  any  nephew 
who  predeceased  the  testator  to  take  their  parent's  share,  and 
the  share  of  any  nephew  dying  without  issue,  or  of  either 
sister  who  should  die  without  settling  the  same,  or  should 
predecease  the  testator,  to  be  divided  equally  among  the  sur- 
vivors and  their  issue.  One  of  the  sisters  survived  the 
testator  but  predeceased  the  widow,  leaving  a  settlement  of 
her  estate,  and  in  particular  of  that  share  to  which  she  had 
right  under  her  brother's  settlement.  Held  that  the  bequests 
of  the  fee  of  the  residue  vested  not  at  the  death  of  the  testa- 
tor, but  at  the  death  of  the  liferentrix,  and  that  the  settle- 
ment did  not  confer  power  upon  the  sisters  to  settle  by  will 
any  part  of  the  succession  before  the  period  of  vesting. 

This  was  a  competition  with  regard  to  the  residue  of  the 
moveable  estate  left  by  the  late  Dr.  Peter  Smith  of  Dun- 
esk,  who  died  on  7th  July  1833,  leaving  a  trust-disposi- 
tion dated  20th  May  1822.  The  purposes  of  the  trust  in 
-which  the  said  residue  was  disposed  of  were  expressed  as 
follows : — 

"  Sixthly,  I  hereby  direct  my  said  trustees  to  pay  to  my  said 
wife,  in  case  she  shall  survive  me,  during  all  the  days  of  her 
lifetime,  the  residue  of  the  free  yearly  interest  or  return  arising 
from  any  moneys  or  other  moveable  means  and  estate  I  may  die 
possessed  of,  and  that  half-yearly,  by  equal  portions,  beginning 
the  first  term's  payment  thereof  at  the  first  term  of  Whitsunday 
or  Martinmas  that  shall  happen  next  after  my  decease,  and  so 
forth  during  all  the  days  of  her  lifetime  :  And  lastly,  with  re- 
gard to  the  fee  and  free  residue  of  my  moveable  means  and 
estate,  as  m'y  said  dear  wife  has  declined  to  accept  of  a  provision 
thereof  which  I  had  resolved  to  make  in  her  favour,  I  hereby 
direct  my  said  trustees  to  make  over  the  same  to  and  in  favour 
of  my  said  sisters.  Miss  Jane  Smith  and  the  said  Miss  Anne  Smith, 
and  my  said  nephews,  Robert  Graham,  William  Graham,  and 
Peter  Graham,  and  the  heirs  of  their  bodies,  in  such  proportions 
wm  my  said  wife,  in  case  she  shall  survive  me,  shall  direct  and 
appoint  by  auy  writing  under  her  hand,  and  failing  such  appoint- 
nent,  then  to  my  said  sisters  and  nephews  equally  among  them, 
■hare  and  share  alike ;  it  being  hereby  expressly  declared  that 
tlia  children  of  any  of  my  said  nephews  predeceasing  me  shall 
anooeed  to  the  sluu-e  which  would  have  fallen  to  their  parent,  to 
be  divided  among  them  equally,  share  and  share  alike  ;  and  the 
abare  of  any  of  my  said  nephews  dying  without  issue,  or  of  my 
aaid  sisters  who  shall  die  without  settling  the  same,  or  shall 
predecease  me,  shall  be  divided  among  the  survivors  and  their 
laene  as  above  provided,  equally,  share  and  share  alike ;  and 
iHbich  shares,  except  in  so  far  as  liferented  by  my  said  sisters,  shall 
be  paid  over  to  my  said  sisters  and  nephews,  or  their  issue,  at 
tbe  lirst  term  of  Whitsunday  or  Martinmas  that  shall  happen 
next  after  the  lapse  of  one  year  from  my  decease  or  my  said 
wile's  decease,  whichever  of  these  events  shall  last  happen  or  as 
0OOD  thereafter  as  may  be,  with  interest  thereon  from  the  first 
term  of  Whitsunday  or  Martinmas  next  after  the  death  of  me 
or  my  said  wife,  as  the  case  may  be ;  and  the  said  sums  so  to 
be  liferented  by  my  said  sisters  shall  in  like  manner,  at  the  first 
term  of  Whitsunday  or  Martinmas  after  the  death  of  the  said 
aonaitants,  be  divided  among  my  said  residuary  legatees  as  before 
provided ;  providing  always,  that  if  my  wife  shall  then  be  in 
fife^  the  division  shaU  be  suspended  till  the  first  term  after  her 
death,  she  being  always  entitled  to  the  liferent  thereof,  as  before 
provided ;  and  also  that  either  of  my  said  sisters  shall  be  en- 
titled to  dispose  by  will  of  one-fifth  part  of  the  sum  liferented 
bjher." 


The  liferent  provisions  in  favour  of  the  truster's  sisters 
referred  to  in  the  foregoing  excerpt  were  bequeathed  by  a 
former  part  of  tbe  deed. 

The  truster's  sisters  and  nephews  above  named  all 
survived  him,  but  predeceased  the  liferentrix,  Mrs.  Smith. 
Miss  Ann  Smith  died  immediately  after  Dr.  Smith,  intes- 
tate. Miss  Jane  Smith  died  in  1835  leaving  a  settlement 
dated  5th  November  1834,  by  which  she  assigned  and 
disponed  to  her  nephew,  the  now  deceased  Robert  Graham 
(afterwards  Robert  Graham  Smith),  her  whole  moveable 
means  and  estate,  and  in  particular  '^  that  portion  or  share 
of  the  means  and  estate  to  which  she  had  right  under  the 
deeds  of  settlement  executed  by  her  said  deceased  brother, 
Dr.  Peter  Smith  of  Diinesk,  or  to  which  she  might  other- 
wise have  right  as  one  of  the  executors  and  successors  of 
tbe  said  Peter  Smith  in  his  means  and  estate."  Neither 
Miss  Ann  or  Miss  Jane  Smith  was  ever  married.  Robert 
Graham  (or  Graham  Smith)  died  on  1st  January  1853 
without  issue,  and  he  conveyed  his  whole  estate  to  trustees. 
William  Graham  died  in  1850,  leaving  issue.  Peter 
Graham  died  abroad  between  the  years  1841  and  1852, 
also  leaving  issue. 

Upon  the  death  of  Dr.  Smith  his  trustees  entered  upon 
the  possession  and  management  of  his  estate.  After  pay- 
ment of  debts  and  legacies,  the  trustees  held  as  the  residue 
of  the  trust-estate  £9000  consolidated  stock,  and  £500 
stock  of  the  British  Linen  Company's  Bank,  which,  along 
with  the  testator's  household  furniture,  was  liferented  by 
his  widow  until  her  death  on  8th  July  1871.  After  her 
death  the  furniture  was  sold,  and  the  proceeds  thereof,  viz., 
£97,  18s.  lid.,  along  with  the  Bank  stock,  formed  the 
fund  in  medio  in  the  present  process. 

On  26th  June  1866,  Mrs.  Henrietta  Erskine  or  Smith, 
the  widow  of  Dr.  Smith,  executed  a  deed  of  apportionment. 
After  reciting  the  power  of  appointment  contained  in  her 
husband's  trust-settlement,  the  deed  proceeded — 

"  Further,  considering  that  the  said  Jane  or  Jean  Smith,  who 
is  now  dead,  executed,  in  virtue  of  the  power  conferred  upon 
her  by  my  said  husband's  settlement,  a  disposition  and  settle- 
ment of  her  share  of  said  residue  in  favour  of  the  said  Robert 
Graham,  afterwards  Robert  Graham  Smith  ;  that  the  aaid  Anne 
Smith  died  without  issue,  or  leaving  any  settlement ;  that  the 
said  Robert  Graham,  afterwards  Robert  Graham  Smith,  also 
died  without  leaving  issue,  his  children  having  predeceased  him, 
and  that  it  is  a  matter  of  doubt  whether  the  shares  of  the  said 
Jane  Smith,  Anne  Smith,  and  Robert  Graham  Smith,  vested  in 
them,  seeing  that  they  have  died  before  the  period  appointed 
by  my  said  husband  for  the  division  of  his  said  moveable 
means  and  estate :  As  also,  considering  that  the  said  Robert 
Graham  Smith  acquired  the  fee  of  the  lands  of  Dunesk,  and 
whole  other  heritable  estate  which  belonged  to  my  said  husband 
under  his  said  settlement,  and  that  he  likevrise  succeeded  to  the 
lands  of  Bilbo w,  of  the  liferent  of  which  I  have  been,  as  I  con- 
sider, unjustly  deprived,  notwithstanding  these  lands  were  left 
to  me  in  liferent  by  my  said  husband ;  and  that  it  appears  to 
be  reasonable  on  account  of  these  and  other  oonsiderationa  that 
the  fee  and  free  residue  of  my  said  husband's  moveable  means 
and  estate  should  be  divided  in  the  proportions  after  mentioned 
— Therefore  I,  the  said  Mrs.  Henrietta  Erskine  or  Smith,  in 
virtue  of  the  power  of  apportionment  conferred  on  me  by  my 
said  husband  in  his  said  trust-disposition  and  settlement,  do 
hereby  direct  and  appoint  that  the  fee  and  free  residue  of  his 
moveable  means  and  estate,  liferented  by  me  as  aforesaid,  shall 
be  paid  and  made  over  to  the  parties  interested  therein  in  the 
following  proportions,  viz. : — ^To  the  representatives  of  the  said 
Jane  Smith  (if  it  shall  be  found  that  her  share  of  the  estate 
vested  in  her)  the  sum  of  £20 ;  to  the  representatives  of  the 
said  Anne  Smith  (if  it  shall  be  found  that  her  share  was  vested 
in  her)  the  sum  of  £20  sterling ;  to  the  representatives  of  the 
said  Robert  Graham  Smith  (if  it  shall  be  found  that  his  share 
vested  in  him)  the  sum  of  £20 ;  to  the  heirs  or  ohildren  of  the 
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body  of  the  said  Peter  Graham,  as  representing  their  father,  or 
in  their  own  right,  as  the  case  may  be,  equally  among  them, 
share  and  share  alike,  the  sum  of  £1000  sterling ;  and  whatever 
balance  may  remain  of  said  fee  and  free  residue  after  pay- 
ment of  the  several  sums  above  mentioned  I  direct  and  ap]K)int 
shall  be  paid  and  made  over  to  the  said  William  Graham  (in 
case  he  shall  survive  me),  and  in  case  of  his  predecease,  to  the  heirs 
or  children  of  his  body,  aa  representing  him,  or  in  their  own 
right,  as  the  case  may  be,  equally  among  them,  share  and  share 
alike  ;  and  in  case  it  shall  be  found  that  the  shares  of  the  said 
Jane  Smith,  Anne  Smith,  and  Robert  Graham  Smith,  or  any  of 
them,  did  not  vest  in  them,  I  direct  and  ap}>oint  the  sums  of 
£20  apportioned  to  them  as  aforesaid  to  be  paid  and  made  over 
to  the  said  William  Graham  or  the  heirs  or  children  of  his  body 
in  manner  foresaid." 

Various  questions  having  arisen  as  to  the  persons  en- 
titled to  the  residue  of  Dr.  Smith's  estate,  bis  trustees 
raised  the  present  process  of  multipk  poinding  and  exone- 
ration. 

The  Lord  Ordinary  (Ormidale),  on  26tb  November 
1872,  pronounced  the  following  interlocutor: — 

"  Finds  that  the  competition  in  this  case  relates  to  the  residue 
of  the  moveable  means  and  estate  left  by  the  late  Dr.  Peter 
Smith  under  his  trust-disposition  and  settlement,  and  that  it 
chiefly  depends  ojion  two  questions,  viz., — 1st,  Whether  the  fee 
or  capital  of  said  residue  is  to  be  held  as  having  vested  a  rnorU 
ttstatoriM,  or  not  till  the  death  of  the  testator  s  widow,  to  whom 
the  liferent  enjoyment  of  it  is  destined ;  and  2d,  Whether  the 
apportionment  made  by  the  testator's  widow  of  the  residue  under 
a  power  contained  in  his  deed  of  settlement  is,  or  is  not,  to  be 
held  valid  and  effectual :  Finds,  in  regard  to  the  former  of  these 
questions,  that  the  bequests  by  the  testator  of  the  fee  or  capital 
of  said  residue  must  be  held  to  have  vested,  not  at  the  death  of 
the  testator,  but  at  the  death  of  his  widow,  the  liferentrix,  being 
the  date  of  its  payment  or  distribution ;  and  finds  in  regard  to 
the  latter  question  that  said  apportionment  is  to  be  held  as  valid 
and  effectual  With  these  findings,  and  under  a  reservation  of 
all  questions  of  expenses,'*  etc 

**  Note, — The  sixth  and  last  purposes  of  the  testator's  deed 
of  settlement  are  the  important  ones  to  be  kept  in  view  in  con- 
sidering the  questions  which  have  now  been  determined  by  the 
Lord  Ordinary. 

'*  The  testator,  after  some  special  bequests  in  the  sixth  pur- 
pose of  his  settlement,  leaves  the  residue  of  his  moveable  means 
and  estate  to  his  wife,  in  the  event  of  her  surviving  him,  in  life- 
rent, and  then  proceeds,  in  the  last  purpose  of  his  deed,  to  dis- 
pose of  the  fee  or  capital  of  the  residue  so  to  be  lifercnted.  Not- 
withstanding the  apparent  complication,  not  to  say  confusion, 
arising  from  the  manner  in  which  the  last  purpose  is  expressed, 
the  Lord  Ordinary  thinks  it  clear  :  1«^,  That  the  liferent  of  the 
whole  residue  has  been  destined  by  the  testator  to  his  wife  in 
the  event  of  her  survivance,  an  event  which  happened ;  2(i, 
That  consequently  no  part  of  the  capital  of  the  residue  could  be 
paid  or  distributed  till  after  the  death  of  his  wife,  it  being  more- 
over ex^iressly  directed  that  the  respective  shares  of  the  residuary 
legatees — sisters  and  nephews — should  be  paid  over  to  them 
only  after  the  death  of  the  testator  or  liferentrix,  whichever  of 
thf  se  events  should  last  happen ;  and  3^,  That  the  shares  of 
the  residue  left  to  his  nephews  dying  without  issue,  or  of  his 
sisters  who  should  die  without  settling  the  same  or  should  pre- 
decease himself,  must  be  divided  among  the  survivors  and  their 
issue.  There  is  thus  both  a  liferent  and  survivorship  in  the 
present  case,  and  accordingly  the  capital  or  fee  of  the  residue  can- 
not be  beneficially  possessed  or  enjoyed  by,  or  be  paid  to,  or 
distributed  amongst,  the  parties  named  by  the  testator  as  his 
residuary  legatees  and  their  issue,  or  the  survivors  of  them  and 
their  issue,  till  after  the  death  of  his  widow,  the  liferentrix. 

"  In  this  state  of  matters,  and  supposing  there  are  no  speci- 
alties to  render  it  necessary  to  treat  the  present  case  as  an  excep- 
tional one,  a  matter  which  will  be  afterwards  adverted  to,  it  falls, 
in  the  opinion  of  the  Lord  Ordinary,  to  be  governed  by  that  of 
Young  r.  Robertson,  as  decided  in  the  House  of  Lords  in  Feb- 
ruary 1862  (4  Macqueen's  Api>eal  Cases,  p.  314).  There  it  was 
held,  in  the  words  of  the  Lord  Chancellor  (Westbury),  to  be  a 
settled  rule  of  conatraction,  equally  in  the  law  of  Scotland  as  of 


England,  *  that  the  words  c»f  survivorship  in  a  settlement  (that 
is,  in  a  will),  should  be  referred  to  the  period  appointed  by  that 
settlement  for  the  payment  or  distribution  of  the  subject  matter 
of  the  gift.'  And  again,  dealing  with  &  case  such  as  the  present, 
the  learned  Lord  says,  '  If  a  testator  gives  a  life  estate  in  a  sum 
of  money,  or  in  the  residue  of  his  estate,  and  at  the  expiration 
of  that  Ufe  estate  directs  the  money  to  be  paid  or  the  residue  to 
be  divided  among  a  number  of  objects,  and  then  refers  to  the 
possibility  of  some  one  or  more  of  these  persons  dying  without 
s|>ecifying  the  time,  and  directs  in  that  event  the  jiayment  or 
distribution  to  be  made  among  the  survivors,  it  is  understood 
by  the  law  that  he  means  the  contingency  to  extend  over  the 
whole  period  of  time  that  must  elapse  before  the  payment  or 
distribution  takes  place.  The  result,  therefore,  is  that  in  such 
a  gift  the  survivors  are  to  be  ascertained  in  like  manner,  by  a 
reference  to  the  period  of  distribution,  namely,  tbe'expiratioa 
of  the  life  estate.'  There  can  be  no  doubt,  therefore,  that  onleas 
this  principle  of  construction  has  been  rendered  inapplicable  to 
the  present  case  by  some  specialty  or  peculiarity,  the  Lord 
Ordinary  is  right  in  holding  that  the  vesting  of  the  fee  or  capital 
of  the  residue  in  question  did  not  take  place  until  after  the  desth 
of  the  liferentrix,  when  it  fell  to  be  paid  or  distributed. 

**  The  Lord  Ordinary  does  not  think  that  there  is  any  socb 
specialty  or  peculiarity  in  the  present  case.  On  the  oontruy, 
it  appears  to  him  that  the  peculiarities — snch  as  they  are—of 
the  destination  of  the  residue  in  the  present  case  by  the  testator 
tend  rather  to  support  than  otherwise  the  conclusion  which  bai 
been  arrived  at.  Thus,  the  destination  by  the  testator  of  the  capital 
or  fee  of  the  residue  of  his  estate  to  his  sisters  and  nephews,  notai 
a  class,  but  individually  by  name,  is  only  in  the  proportions  thM 
may  be  directed  and  appointed  by  his  wife  in  the  event  of  her 
surviving  him.  Now,  although  this  may  not  be  condnave  cf 
the  point,  it  is  at  least  strongly  indicative  of  the  period  cf 
vesting  being  postpone<l  till  after  the  death  of  the  wife ;  for 
until  then  the  precise  amount  which  each  of  the  residuary  leg** 
tees  may  be  entitled  to  cannot  be  known.  The  clause,  agui, 
to  the  effect  that,  failing  a  direction  and  apportionment  by  ^ 
testator  s  widow,  his  sisters  and  nephews  should  succeed  eqiiafl|f, 
tends  to  the  same  conclusion  ;  for  until  the  death  of  the  teiti> 
tor's  widow  it  cannot  be  known  whether  she  has  failed  to  direct 
and  appoint  what  shares  the  residuary  legatees  are  to  bait 
Nor  is  it  unimportant  to  observe  that  no  part  of  the  income  d 
the  residue  goes  to  the  residuary  legatees,  or  any  of  them,  tl 
the  period  of  the  payment  or  distribution  of  the  capital  or  fi^ 
and  that  the  assignees  of  the  legatees  are  not  mentioned  in  tk 
destination  at  aU.  Neither  can  the  Lord  Ordinary  find  iij 
sufficient  reason  for  holding  that  the  fee  of  that  portion  of  Us 
trust-estate  out  of  which  the  annuities  of  the  testator's  siitea 
are  to  be  paid  must  be  held  to  vest  a  morte  testcUcrig,  for  kkit 
portion  of  the  estate,  on  being  set  free  by  the  death  of  tk 
annuitants,  faUs  into  residue  to  be  treated  just  as  the  rest. 

**  On  the  principles,  therefore,  established  in  the  Honnif 
Lords  in  the  case  of  Young  v.  Robertson,  and  being  of  opoMS 
that  there  is  no  specialty  in  the  present  case  to  exclude  it  bm 
the  operation  of  these  principles,  the  Lord  Ordinary  thinki  i 
must  be  held  that  the  fee  of  the  residue  in  question  did  sok 
vest  till  the  period  of  payment  or  distribution  after  the  dasth 
of  the  testator's  widow. 

**In  regard  to  the  other  question,  viz.,  whether  theappor 
tionment  by  the  testator's  widow  of  the  residue  among  thersK- 
duary  legatees  is  a  valid  and  effectual  one,  the  Lord  OrdiMry 
has  been  unable  to  see  sufficient  ground  for  holding  that  it  is  sot 
The  question,  however,  is  not  one  which  he  can  say  is  nnafttoidBd 
with  difficulty. 

"  It  was  maintained  on  the  part  of  some  of  the  daimants  Ait 
the  apportionment  by  the  widow  of  £20  to  legatees  whose  shut 
of  the  residue  would  otherwise  be  about  £3,000  most  be  bdd  tB 
be  illusory,  and  a  fraudulent  exercise  of  the  power  of  apportios- 
ment  committed  by  the  testator  to  his  widow.  No  case,  horn- 
ever,  was  cited  in  which  such  a  contention  has  been  sostaiBed 
by  this  Court.  It  was,  on  the  contrary,  conceded,  that  in  no  eve 
which  has  yet  occurred  in  this  Court  has  an  apportiooBMS* 
been  held  to  be  void,  on  the  ground  that  the  soma  apportioaed 
were  illusory,  and  consequenUy  that  the  exercise  ol  the  powr 
was  fraudulent.  Cases,  however,  wers  cited  m  which  tks 
question  was  raised,  the  more  important  of  these  being  WslMs 
V.  Marjoribanks,  17th  February  1837,  13  Sh.  686,  Graweovft 
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Graham,  dd  February  1844,  6  D.  580  ;  and  Marder^s  Tmsteea 
r.  Harder,  30th  March  1853,  15  D.  633.  In  the  first  of  these 
cases  there  was  no  decision  on  the  precise  point,  the  deed  of 
apportionment  having  been  set  aside  on  a  ground  which  has  no 
place  here.  Neither  was  there  any  decision  of  the  question  iu 
the  case  of  Crawcour  v.  Graham,  although  observations  relating 
to  it  of  more  or  less  value  are  reported  to  have  been  made  by 
some  of  the  Judges.  In  the  remaining  case  of  Marder*s  Trustees 
"  r.  Marder  it  was  held  that  an  apportionment  of  £50  out  of 
£2000  to  one  of  two  daughters,  while  the  remaining  £1950 
were  given  to  the  other,  could  not  be  set  aside  as  illusory. 

**  So  standing  the  authorities,  the  Lord  Ordinary  does  not  see 
that  he  can  derive  much  aid  from  them  in  deciding  whether  the 
apportionment  of  £20  to  some  of  the  residuary  legatees  in  the 
present  case  is  illusory  or  not.  The  last  of  the  cases  referred 
to  is  the  nearest  in  point  to  the  present,  and  so  far  as  it  goes  the 
Lord  Ordinary  thinks  it  is  calculated  to  support  rather  than 
otherwise  the  conclusion  at  which  he  has  here  arrived.  It  must 
be  kept  in  view  that  the  testator  himself  might  undoubtedly 
have  apportioned  the  residue  of  his  estate  just  as  his  widow  has 
done,  and  if  so,  why  should  the  apportionment  made  by  his 
widow  not  be  equally  good  ?  The  Lord  Ordinary  thinks  it  clear 
that  the  testator*s  object  in  regard  to  this  matter  was  to  sub- 
stitute her  into  his  own  ])lace ;  and  he  has  certainly,  neither 
expressly  nor  by  implication,  imposed  any  limits  or  conditions 
upon  her  discretionary  exercise  of  the  power  he  committed  to 
her.  The  residuary  legatees  are  not  said,  and  do  not  appear,  to 
have  had  any  legal  claim  at  all  for  a  share  of  the  residue  in 
question.  Not  being  children  of  the  testator  or  his  widow, 
ihej  did  not  stand  even  in  that  favourable  position.  Keeping 
these  considerations  in  view,  the  Lord  Ordinary  has  been  un- 
able to  see  how  he  cither  ought,  or  could,  on  any  satisfactory 
ground,  set  aside  the  apportionment  in  question  as  illusory  or 
fraudulent.  He  feels  himself  altogether  unable  to  say  that  an 
apportionment  of  £20  in  the  circumstances  which  here  occur 
must  be  held  to  be  illusory.  No  rule  or  principle  has  been  given 
or  indicated  by  the  testator  or  his  widow  for  determining  such 
a  point.  If,  therefore,  the  Lord  Ordinary  were  to  disturb  the 
apportionment  which  has  been  made,  he  would  be  interfering 
with  the  discretionary  power  committed  to  his  widow  by  the 
testator,  not  on  any  principle  that  he  could  define,  but  simply 
because,  if  he  had  been  in  the  widow's  place,  he  would  have 
divided  the  fund  differently  from  what  she  has  done.  But 
surely  no  proceeding  could  be  more  arbitrary  and  haphazard 
than  that  ;  and  none  could  partake  less  of  a  judicial  character. 

"  Entertaining  these  views,  it  is  unnecessary  for  the  Lord 
Ordinary  to  determine  the  question  which  was  raised  by  the 
parties,  whether  the  Statute  1 1  Geo.  iv.  and  1  William  iv.  cap. 
46,  which  declares  that  all  apportionments  made  uuder  such  a 
power  as  that  in  question  should  be  valid  and  efi^ectual,  although 
only  nominal  and  illusory,  applies  to  Scotland  or  not.  The  Lord 
Ordinary  may  here  remark,  however,  that  this  Statute  appears 
to  have  been  noticed  and  treated  in  some  of  the  cases  above  re- 
ferred to,  as  if  it  were  applicable  to  England  alone,  and  of  course 
since  the  passing  of  that  Statute,  such  a  question  as  the  present 
eonid  not  occur  in  England.  But  the  report  of  the  case  of  Butcher 
«.  Butcher  (9  Vesey's  Chancery  Reports,  p.  382),  decided  by  Sir 
William  Grant,  as  Master  of  the  Kolls,  in  1804  is  very  instruct- 
ive on  the  subject.  There,  as  here,  an  apportionment  was  chal- 
lenged as  illusory  and  fraudulent,  but  the  Master  of  the  Rolls, 
in  an  elaborate  judgment,  in  which  he  reviewed  the  authorities 
in  England,  and  entered  into  the  inquiry  whether  there  was  or 
could  be  any  soimd  principle  on  which  a  court  could  disturb  the 
discretionary  exercise  of  such  a  power  by  the  jiarty  to  whom 
it  had  been  committed,  held,  as  the  Lord  Ordinary  has  done  here, 
that  he  was  unable  to  discover  any  such  principle. 

"  The  Lord  Ordinary  understood  at  the  debate,  that  on  the 
two  questions  which  have  not  been  determined  being  disposed 
of,  they  would  probably  be  able  to  adjust  the  necessary  inter- 
loQutor  of  ranking  so  as  to  exhaust  the  case,  but  of  course,  if 
any  point  should  be  found  still  to  require  discussion  before  the 
Lend  Ordinary,  the  parties  can  have  a  farther  opportunity  of 
being  heard." 

By  interlocntor  of  the  same  date,  the  Lord  Ordinary 
ffraoted  leave  to  reclaim  to  Mrs.  Isabella  Graham  or 
FeigiiBsoo  and  others,  the  daughters  of  Peter  Graham, 
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Argued  for  them — 

According  to  a  sound  construction  of  Dr.  Smith's  settlement 
a  power  was  conferred  upon  his  sisters  of  separately  appointing 
their  shares  of  the  residue,  even  if  they  predeceased  the  life- 
rentrix,  and  this  power  was  validly  exercised  by  Miss  Jane 
Smith  in  favour  of  her  nephew,  Robert  Graham  or  Graham 
Smith.  The  residue  was  accordingly  divisible  into  three  shares, 
to  be  taken  respectively  by  the  stirpes  of  William  and  Peter 
Graham,  and  by  Miss  Jane  Smith's  appointee.  The  deed  of 
apportionment  by  Mrs.  Smith  contained  two  alternative  divi- 
I  sions,  one  on  the  assimiption  that  the  fund  was  divisible  into 
I  five  shares,  and  the  other  on  the  assumption  that  it  was  divisible 
I  into  only  two  shares.  No  provision  was  made  for  the  case 
which  actually  occurred.  The  deed  was  therefore  ineffectual 
to  regulate  the  disposal  of  the  residue.  But  supposing  that  £20 
was  to  be  considered  as  the  share  appointed  to  Miss  Jane 
Smith's  representative,  then  that  was  an  illusory  appointment, 
and  the  whole  apportionment  fell  to  be  set  aside,  and  the  residue 
divided  in  terms  of  Dr.  Smith's  settlement,  as  if  no  apportion- 
ment had  been  made. 

At  advising — 

Lord  Justick-Clerk. — We  have  had  a  very  able  argument 
from  Mr.  Watson,  but  the  views  for  which  he  contended  can 
only  receive  effect  if  we  affirm  the  proposition  on  which  the 
argument  proceeded,  that  a  power  to  settle  her  share  was  con- 
ferred by  the  truster  on  his  sister.  Miss  Jane  Smith,  even  if  she 
predeceased  the  term  of  payment.  There  are  two  questions 
M'hich  we  must  consider,  ^r^^,  as  to  the  term  of  vesting,  and 
second,  as  to  the  supposed  power  of  settlement  conferred  on 
Miss  Jane  Smith.  In  regard  to  the  first  point,  I  am  of  the 
opinion  of  the  Lord  Ordinary  that  the  shares  did  not  vest  till 
the  death  of  the  liferentrix.  Though  every  case  depends  on  its 
own  circumstances,  I  consider  that  this  case  clearly  falls  within 
the  principle  of  Young  v,  Kobertson.  Not  only  is  there  post- 
ponement of  the  term  of  payment  by  the  interposition  of  a 
liferent,  but  there  is  a  right  of  survivorship  or  destination  over, 
and  there  is  a  power  of  distribution  given  to  the  testator's 
widow.  None  of  these  circumstances  are  necessarily  conclusive, 
but  the  coincidence  of  all,  and  especially  of  the  last,  which 
renders  the  amount  of  each  share  altogether  uncertain  till  the 
death  of  the  liferentrix,  shows  that  vesting  is  postponed  until  the 
death  of  the  liferentrix. 

Tn  regard  to  the  second  question,  notwithstanding  a  good  deal 
of  ambigiuty  in  the  trust-deed,  I  am  of  opinion  that  no  such 
power  as  is  contended  for  was  conferred  on  Miss  Jane  Smith 
of  leaving  by  will  the  amount  to  which  she  would  have  been 
entitled  if  she  had  survived  the  term  of  payment.  It  was  main- 
tained, in  the  first  place,  that  such  a  power  was  given,  and 
in  the  second  place,  that  the  will  of  Miss  Jane  Smith,  though 
not  specifically  bearing  to  be  a  settlement  of  her  share,  yet, 
referring  as  it  does  to  her  interest  in  the  succession  of  h^r 
brother,  must  be  held  to  be  a  sufficient  exercise  of  that  power. 
Had  the  success  of  the  reclaimers'  argument  depended  only  on 
the  second  point,  I  should  have  been  disposed  to  hold  that  if 
the  power  existed,  it  was  sufficiently  exercised  by  implication. 
But  I  do  not  think  that  the  words  of  the  trust-deed  which  are 
said  to  confer  the  power  warrant  that  conclusion.  The  words 
ore, — **  and  the  share  of  any  of  my  said  nephews  dying  without 
issue,  or  of  my  said  sisters  who  shall  die  without  settling  the 
same,  or  shall  predecease  me,  shall  be  divided  among  the  sur- 
vivors and  their  issue  as  above  provided,  equally  share  and 
share  alike."  Now  the  general  context  and  syntax  of  the  claase 
does  not  confer  a  power,  but  rather  refers  to  a  power  already 
existing.  It  is  not  immaterial  to  observe  that  where  the  testator 
intended  to  give  a  power  of  settlement  which  would  not  other- 
wise have  existed,  he  has  used  distinct  words  to  express  his 
meaning.  It  appears  to  me  that  the  meaning  of  the  clause 
comes  to  this,  **if  either  of  my  sisters  siirvives  the  term  of 
vesting,  but  dies  without  a  settlement,  her  share  shall  go,  not 
according  to  law,  but  by  the  terms  of  my  settlement."  It 
imposes  a  restriction,  and  does  not  confer  a  privilege.  The 
testator  intended  to  bring  back  to  his  general  estate  the  share 
of  either  of  his  sisters  who  died  without  making  a  settlement. 

On  these  grounds  I  am  of  opinion  that  the  fee  did  not  vest 
till  the  death  of  the  liferentrix,  and  that  no  power  of  settling 
her  share  was  conferred  npon  Miss  Jane  Smith  if  she  pre. 
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deceased  the  term  of  vesting.  If  this  be  the  case,  it  is  con- 
ceded that  the  appointment  by  Mi-s.  Smith  is  gnod.  I  am  there- 
fore for  ailhering  to  the  interlocutor  of  the  Lord  Onlinary  ;  and 
on  the  question  whether  the  apportionment  of  £20  to  the 
representatives  of  Miss  Jane  Smith  would  have  been  illusory, 
I  indicate  no  opinion. 

Lord  Cowan. — I  do  not  arlopt  all  the  observations  of  the 
Lord  Ordinary,  but  I  concur  in  the  result  to  which  he  has  come, 
— that  the  period  of  distribution  was  the  death  of  the  wife ;  and 
that,  first,  because  there  is  no  indication  of  any  other  period  of 
vesting  than  the  period  of  payment ;  secondly j  because  of  the 
power  of  apportionment  given  to  the  wife,  which  is  an  element 
of  importance ;  and  thirdly,  because  there  is  a  provision  over, 
and  a  taking  by  survivors  under  the  (listribution,  and  until  the 
wife's  death  it  was  impossible  to  know  who  would,  or  who 
would  not,  have  a  share. 

As  to  the  other  question,  regarding  the  right  of  the  sister  to 
regidate  the  succession  to  the  share  she  would  have  been  entitled 
to,  had  she  survived,  I  am  of  opinion  that  the  words  "  dying 
without  settling  the  same  "  did  not  confer  on  her  such  a  right 
If  she  ha<l  the  power,  she  undoubtedly  exercised  it,  but  I  au^ 
clear  that  she  never  had  it  at  all. 

Lord  Benholme. — T  agree  with  the  Lord  Ortlinary  as  to  the 
period  of  vesting,  and  there  only  remains  the  question  whether 
the  division  is  bipartite  or  tripartite. 

In  order  to  bring  in  the  question  of  an  illusory  apportionment, 
it  was  necessary  to  make  out  that  the  division  was  tripartite, 
and  that  the  third  party  had  not  got  a  substantial  share,  but  as 
in  my  opinion  the  division  was  bipartite  only,  we  have  no 
occasion  to  consider  whether  the  distribution  was  illusory  or  not. 

I  will  only  say  that  the  Courts  in  England  had  gone  very  far 
in  carrying  the  question  of  illusory  into  the  question  of  adequacy, 
BO  that  almost  every  case  of  apportionment  was  brought  into 
Court.  This  became  a  nuisance,  and  the  result  was  the  Act  of 
Parliament  which  has  been  so  often  referred  to. 

In  Scotland  the  Courts  have  never  interfered.  The  decided  cases 
show  that  illusory  may  be  pleaded,  but  there  is  no  case  in  which 
it  has  been  successfully  ])leaded.  I  do  not  think,  however, 
that  our  Courts  would  ever,  like  the  English  Courts,  merge  the 
question  of  illusory  into  that  of  atlequacy.  It  is  altogether 
different.  The  question  of  illusory  stands  by  itself.  It  consists 
in  a  fraud  against  the  trust,  making  an  ap])ortionment  which  is 
altogether  a  mockery.  But  in  the  circumstances  of  this  case, 
that  does  not  arise,  for  I  am  clearly  of  opinion  that  the  division 
was  bipartite  only. 

Lord  Nkaves  concurred. 

This  interlocutor  was  pronounced : — 

**  May  28,  1873.— Refuse  the  note,  and  adhere  to  the  first 
finding  of  the  Lord  Onlinary*s  interlocutor :  Find  the  appor- 
tionment in  question  only  takes  effect  between  the  children  of 
Peter  Graham  and  the  children  of  William  Graham,  the  other 
claimants  having  no  interest  therein  :  Find  that  the  settlement 
in  question  did  not  confer  power  on  Jane  Smith  to  settle  by  will 
any  part  of  the  saccession  before  the  period  of  vesting ;  and 
therefore  adhere  also  to  the  second  finding  of  the  said  interlo- 
cutor :  Find  no  expenses  due  since  the  date  of  the  Lord  Ordi- 
nary's interlocutor,  and  remit  the  cause  to  the  Lord  Ordinary 
to  proceed  further  with  the  same." 

For  Reclaimers,  Watson,  Mackintosh  ;  Dalmahoy  and  Cowan, 
W.S.  Agents. — For  Real  Raisers  ami /or  Claimants  Miss  Bell  and 
Others,  Fraser,  M'Laren  ;  Jardine,  Stodart,  and  Erasers,  W.S. 
Agents. — For  Robert  Oraham  SmitKs  Trustees,  and  for  Captain 
ShorU  and  Others,  J.  P.  Wilson;  A.  and  A,  Campbell,  W.S. 
Agents. — For  Henry  Gordon,  Curator  bonis  to  William  Graham, 
Johnston  ;  John  Galletly,  S.S.C.  Agent. — For  Mrs.  Oraham 
or  Richardson,  Adam ;  A.  J.  Napier,  W.S.  Agent, 

D.G. 
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first  Dinsiox. 

Mrs.  Agxes  Stuart  Ross  or  Mackintosh,  and  Others, 

Competing  Petitioners, 

Succession— Entail— Heir  of  line — Heir  of  conqueti — A  penon 
entailed  an  estate,  which  was  conquest  in  liis  iHfrson,  in  faroiir 
of  himself  and  the  heirs  of  his  body,  whom  failing,  to  a  seriei 
of  substitute  heirs,  whom  aU  failing,  to  hia  heirs  whatsoever. 
The  other  branches  of  the  destination  having  been  exhaasted, 
lield  that  the  heir-of-line  of  the  entailer  and  not  the  heir  of 
conquest  was  the  person  called  to  the  flaccession  under  the 
designation  '*  heir  whatsoever." 

By  a  deed  of  entail  dated  5th  May  1790,  William  Bon 
of  Shandwick  conveyed  certain  lands,  which  werecoD- 
quest  in  bis  person, 

"  in  favour  of  himself  and  the  heira-male  lawfully  to  be  |ffo- 
created  of  his  body,  whom  failing,  to  the  lawful  heirs-female  of 
his  bo<ly,  the  eldest  daughter  or  heir-female  always  sueoeeding 
without  division,  whom  failing,  to  his  niece,  Jane  Boss  or  CodL- 
bum,  wife  of  John  Cockburn,  Esquire,  of  Rowchester,  in  the 
county  of  Berwick,  eldest  daughter  of  his  sister,  Cnristian  Boa^ 
and  the  lawful  heirs-male  of  her  body  ;  whom  failing,  his  niece^ 
Williamina  Ross,  youngest  daughter  of  his  said  sister,  Christiu 
Ross,  and  the  lawfid  heirs-male  of  her  body,  whom  failing  tbt 
lawfid  daughters  or  heirs-female  procreated  or  to  be  procreated 
of  the  body  of  his  said  niece,  Jane  Cockburn,  and  the  beirs-mah 
of  their  bodies,  the  eldest  daughter  or  heir-female  exdndiaf 
always  heirs-portioners,  and  succeeding  without  division ;  whoa 
failing,  the  lawful  daughters  or  heirs-female  to  be  procreated  ol 
the  body  of  his  said  niece,  Williamina  Ross,  and  the  heirs-mab 
of  their  bodies,  the  eldest  daughter  or  heir-female  exdadiii 
always  heirs-portioners  and  succeeding  without  division  ;  whoa 
failing,  his  cousin,  Captain  David  Ross,  eldest  son  of  David  Boi^ 
sometime  Commissary  Clerk  of  Ross,  and  the  heirs-male  of  Ui 
body ;  whom  all  failing,  such  other  heirs  and  members  of  taiOii 
as  he  should  thereafter  nominate  and  appoint  by  a  writing  under 
his  hand  at  any  time  during  his  life,  whom  failing,  his  bein  aii 
assignees  whatsoever." 

Mrs.  Cbristina  Cockbnrn  Boss,  daughter  of  the  entailei'i 
niece,  Mrs.  Jane  Boss  or  Cockburn,  the  last  substitata 
heu'  of  entail,  died  on  16th  May  1872,  v^est  and  seized  in 
the  said  lands.  The  other  branches  of  the  destination 
being  exhausted,  the  estate  devolved  upon  the  "  bein 
whatsoever  '  of  the  entailer. 

Four  different  sets  of  claimants  presented  petitions  to 
the  Sheriff  of  Chancery  to  be  served  as  heir  or  hein- 
portioners  of  provision  in  special  to  Mrs.  Christina  Cock- 
burn Boss  in  the  lands  in  question  ;  •ne,  Mr.  ManroRoa 
as  heir  of  conquest  of  the  entailer,  and  the  other  three  tf 
heir  or  heirs-portioners  of  line  of  the  entailer. 

The  Sheriff  of  Chancery  conjoined  the  petitions,  and  a 
appeal  was  taken  to  the  First  Division,  under  the  41it 
section  of  the  "  Titles  to  Land  Consolidation  Act,  1868." 

Parties  were  appointed  to  be  heard  in  the  first  pltoe, 
(vhether  the  heir  of  conquest  or  the  heir  of  line  of  tlte 
entailer  was  the  person  designated  as  his  '^heir  whatsoeYer," 
and  so  entitled  to  be  served  as  heir  of  provision  in  spedil 
to  the  late  Christina  Cockburn  Ross. 

^Authorities  cited: — Robison,  3d  June  1859,  an/€,  tqI     i 
xxxi.  p.  500  ;  Boyd,  28th  June  1770,  F.C.,  and  M.  3070; 
Miller,  19th  January  1831,  7  W.  and  S.  p.  1. 

At  advising — 

Lord  President. — Mrs.  Christina  Cockburn  Ross  died  « 
16th  May  1872,  last  vest  and  seized  in  the  entailed  estate  of 
Shandwick,  in  the  county  of  Ross.  We  hare  before  at  Um 
different  sets  of  claimants  to  the  succession  of  that  estate,  eaek 
claiming  to  be  served  as  heir  of  provision  in  special  to  the  d** 
ceased  Mrs.  Christina  Cockburn  Ross.  Three  of  then  ask  tt 
be  served  as  heir  of  provision  to  Mrs.  Cockburn  Bom,  in  respaol 
of  being  the  heir  of  line  of  the  entailer.     Qne^   Mr.  Jfoan 
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asks  to  be  served  as  heir  of  provision  to  Mrs.  Cockbum 
Q  respect  of  being  the  heir  of  conquest  of  the  entailer. 

question  arises  on  tha  construction  of  the  deed  of  entail 
ed  by  William  Boss  of  Shandwick  on  5th  May  1790. 
is  no  doubt  that  the  estate  of  Shandwick  was  conquest 
person.     By  the  deed  of  entail  he  made  a  destination  in 

of  himself  and  the  heirs-male  of  his  body,  whom  failing, 

heirs- female  of  his  body ;  then  follow  several  substitu- 
Q  favour  of  nieces  of  his  own ;  lastly,  he  calls  his  cousin, 
n  David  Ross,  and  the  heirs-male  of  his  body,  whom  all 
,  such  other  heirs  and  members  of  taillie  as  he  should 
fter  nominate  and  appoint  by  a  writing  under  his  hand 
time  during  his  life,  whom  failing,  his  heirs  and  assignees 
>ever.  It  is  admitted  that  Mrs.  Ck>ckbum  Ross  was  the 
bstitute  heir  of  tailzie,  the  whole  branches  of  the  destina- 
eing  now  exhausted,  and  that  the  estate  has  devolved 
ihe  heirs  whatsoever  of  the  entailer,  there  being  no  deed 
which  any  one  can  claim  as  assignee. 

question  is,   whether  the  words   "heir  whatsoever" 

heir  of  line  or  heir  of  conquest  ?    If  the  heir  of  conquest 

party  designated,  then  Mr.  Munro  Ross,  on  proving  his 
quity,  is  entitled  to  be  served  as  heir  of  provision  to  Mrs. 
na  Oockburn  Ross,  and  the  petitions  of  the  other  claimants 
U  to  be  dismissed.  If  the  heir  of  line  is  to  be  held  as 
rson  entitled  to  be  served,  Mr.  Munro  Ross  has  no  case, 
s  petition  must  be  dismissed.  I  am  of  opinion  that  the 
m  has  been  settled  by  authority,  and  the  cases  of  Boyd 
d,  Miller  v.  Miller,  and  Robison  v.  Robison,  establish  a 
I  rule  which  is  applicable  to  this  case.  No  doubt  all  these 
vere  different  in  their  circumstances.  In  the  case  of 
two  subjects  in  dispute  were  in  kaereditate  jacente  of 
k>yd,  as  conquest  in  his  person,  one  destined  to  his  own 
nd  assignees,  and  the  other  to  his  father*s  heirs  and 
es.  The  first  was  held  to  go  to  John  Boyd*s  heir  of 
st,  as  the  legal  order  of  succession.     But  as  regards  the 

the  Court  found  that  **  in  respect  that  the  sulratitution 
disposition  is  not  in  favour  of  his  own  heirs  whatsoever, 
favour  of  the  heirs  whatsoever  of  Mr.  Robert  Boyd,  his 
which  might  have  been  different  from  the  heirs  whatso- 
;  the  son,  that  the  pursuer  as  heir  of  line  to  the  father 
titled  to  take  as  heir  of  provision  called  by  said  substitu- 

This  decision  laid  down  the  principle  that  where  a 
tion  of  this  kind  is  to  the  heirs  whatsoever  of  a  third 
and  where  that  third  party  takes  no  right  of  fee,  the 
ction  is  the  heir  of  line  and  not  the  heir  of  conquest^ 
though  the  lands  may  have  been  conquest  in  the  person 
lisponer.  In  the  case  of  Miller  the  property  was  held  in 
»r  the  purpose  of  being  conveyed  to  William  Miller  and 
■8  and  assignees  whatsoever.  William  Miller  predeceased 
le  at  which  the  conveyance  was  to  be  made,  and  no  right 

in  him.  The  heir  of  line  was  preferred  to  the  heir  of 
It  as  the  party  designed  by  the  term  "heir  whatsoever." 
r  of  these  cases  is  precisely  on  aU-fours  with  the  present, 
'e  are  dealing  with  a  case  in  which  the  disponer  calls  his 
in  whatsoever.  The  case  of  Robison  comes  much  nearer, 
were  disponed  by  a  postnuptial  contract  to  the  longest 
'  the  spouses  in  liferent,  and  in  fee  to  grandchildren,  the 
:  their  bodies  and  their  assignees,  whom  failing,  one-half 

heirs  whatsoever  of  each  of  the  spouses.  One  of  the 
hildren  having  survived  the  spouses  but  died  in  pupil- 
it  was  held  in  a  competition  between  the  heir  of  line  and 
r  of  conquest  of  the  husband,  that  the  heir  of  line  must 
erred.  That  case  comes  exceedingly  near  the  present.  A 
tion  between  the  case  of  Robison  and  this  has  been  pointed 
Mr.  Keir.  In  the  case  of  Robison  the  conveyance  was  to 
mses  in  liferent  and  the  grandchildren  in  fee,  and  failing 
hildren  to  the  heirs  whatsoever  of  the  respective  spouses ; 
pras  no  conveyance  of  the  fee  either  to  the  husband  or 

In  the  present  case  William  Ross  conveyed  the  estate  in 
it  place  to  himself  and  the  heirs-male  of  his  body.  The 
tion  in  point  of  fact  exists,  but  I  am  unable  to  see  any 
loe  in  the  law  applicable  to  the  case.  I  look  upon  the 
f  BobiBon  as  a  direct  authority  for  the  decision  of  the 
i  CMC,  and  I  am  therefore  of  opinion  that  the  petition  ot 
onxo  Bom  abonld  be  dismined. 

otiier  Judges  concarred. 


Mr.  Munro  Ross  being  now  out  of  the  field,  the  remain- 
ing parties  were  beard  on  the  question,  whether  the  case 
should  be  sent  to  a  jury  or  be  tried  by  one  of  the  Judges 
without  a  jury. 

At  advising — 

Lord  Prrsidknt. — ^This  case  does  not  differ  from  other  cases 
of  pedigree.  We  are  told  that  there  is  much  documentary 
evidence,  but  so  there  is  in  most  cases  of  pedigree.  It  is  said 
that  there  is  a  great  deal  of  evidence  to  be  taken  abroad,  but 
that  does  not  appear  to  me  to  affect  the  question  whether  the 
case  should  be  tried  by  a  jury  or  not.  I  do  not  dispute  that  it 
would  be  competent  for  us  to  send  this  case  before  the  Lord 
Ordinary  without  a  jury.  I  find  a  case  of  More,  9th  July  1870, 
in  which  proof  was  taken  before  one  of  the  Judges  of  the  Second 
Division.  The  question  is  one  of  propriety  and  convenience. 
Certainly  the  practice  has  been,  except  in  a  particular  class  of 
oases,  to  send  such  cases  to  a  jury.  We  have  all  had  experience 
of  them,  and  I  do  not  think  that  this  tribunal  has  been  found 
unsuitable.  I  quite  understand  that  cases  like  the  Breadalbane 
case  and  Livingstone  v.  Fenton  would  be  unsuitable  to  send  to 
a  jury,  from  the  peculiar  nature  of  the  questions  which  they 
involved.  But  this  is  simply  a  question  of  propinquity,  and  I 
do  not  see  that  the  fact  of  there  being  three  several  issues  to  be 
sent  to  the  jury  ought  to  create  any  inconvenience. 

Lord  Deas. — The  great  advantage  of  trial  by  jury  is,  that 
the  verdict  fixes  the  matter  of  fact  which  otherwise  would  be 
open  to  controversy  in  this  Court  and  in  the  House  of  Lords. 
This  is  a  question  of  pedigree,  and  consequently  a  question  of 
fact,  and  I  think  we  ought  to  follow  the  ordinary  practioe,  which 
has  been  to  send  such  cases  to  a  jury,  and  from  which  practice  it 
is  not  alleged  that  any  miscarriage  or  inconvenience  has  arisen. 

The  other  Judges  concurred. 

The  Court  pronounced  this  interlocutor  : — 

"  May  30,  1873. — Disjoin  the  fonr  petitions :  Dismiss  the 
petition  of  William  Munro  Ross,  No.  10  of  Process,  and  decern: 
Find  the  said  William  Munro  Ross  liable  in  expenses  of  discus- 
sing his  petition  ;  allow  an  account  thereof  to  be  given  in,  and 
remit  the  same,  when  lodged,  to  the  auditor  to  tax  and  report : 
Further,  of  new  conjoin  the  petitions  of  Mrs.  Agnes  Stuart  Ross 
or  Mackintosh,  of  Mrs.  Ann  Robertson  and  others,  and  of 
Andrew  Gildart  Reid,  Nos.  1,  5,  and  8  of  Process ;  and  appoint 
each  of  the  said  petitioners  to  lodge  such  issue  or  issues  as  they 
propose  for  the  trial  of  the  cause  by  Monday  first" 

For  Mrs,  Mackintosh,  Solicitor-General  (Ckrk),  (J.C.,  Mack- 
intosh ;  H.  and  A.  Inglis,  W.S.  J  gents, — Far  Mrs,  Bobertson 
and  Others,  Pattison,  llioms ;  Greorge  Wilson,  S.S.G.  Agent— 
For  Captain  Reid,  Millar,  Q.G.,  Blair;  Hunter,  Blair,  and 
Gowan,  W.S.  Agents. — For  Mr.  Boss,  Watson,  Keir ;  Stuart 
and  Gheyne,  W.S.  Agents, — ^M.  Cierk,  d.o. 


May  3  0,  187  3. 

riRST  DIVISION. 

John  Smith,  Petitioner. 

Trust — Annuity — Alimentary — Discharge — By  a  tmst-deed  an 
annuity  was  bequeathed,  expressly  declared  to  be  alimentary 
and  not  assignable,  and  the  trustees  were  directed  to  set 
apart  and  lend  out  upon  satisfactory  security  such  a  sum  as 
would  yield  the  amount  of  the  annuity,  and  to  take  the  title 
of  the  security  in  their  own  names  in  trust  for  payment  of 
the  annuity  during  the  life  of  the  annuitant,  and  tliereafter 
for  payment  of  the  principal  sum  to  the  residuary  legatee 
named  in  the  deed.  The  other  purposes  of  the  trust  having 
been  fulfilled,  the  judicial  factor  on  the  trust-estate,  with 
concurrence  of  the  residuary  legatee,  petitioned  the  Gourt 
for  authority  to  wind  up  the  trust  and  pay  over  the  residue 
to  the  concurring  petitioner,  and  produced  a  discharge  by  the 
annuitant,  by  which  she  discharged  the  tmst-eetate  of  her 
annuity  in  consideration  of  having  received  from  the  resi- 
duary kgatee  a  personal  bond  for  an  annuity  of  the  same 
amount,  in  which  the  alimentary  clause  of  the  trust-deed 
was  repeated.  Hdd  that  the  arrangement  proposed  wu  in 
violation  of  the  trust,  and  the  petition  din^imi. 

This  was  a  petition  presented  in  Deoember  1872  hj 
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Mr.  John  Smith,  accountant  in  Glasgow,  judicial  factor 
on  the  trust-estate  of  the  late  Misses  Mary,  Elizabeth,  and 
John  Robertson,  with  consent  of  Miss  Isabella  Anne  Hay 
Janet  Campbell,  only  surviving  child  of  the  deceased 
Mungo  Campbell,  Esq.,  merchant  in  Glasgow,  for  autho- 
rity to  the  petitioner  to  complete  a  title  to  the  heritable 
property  included  in  the  trust-estate,  and  thereafter  to 
make  over  the  residue  to  the  person  entitled  thereto,  and 
also  for  exoneration. 

By  their  tmst-disposition  and  settlement,  the  Misses 
Robertson  conveyed  their  whole  estate  to  trustees,  the 
trust  to  take  effect  on  the  death  of  the  longest  liver.  The 
purposes  of  the  trust  were,  the  payment  of  debts  and  of 
various  legacies  and  annuities,  and  the  conveyance  of  the 
residue  of  the  estate,  after  fulfilment  of  the  purposes  of 
the  trust,  to  their  nephew,  Mungo  Campbell,  and  his 
heirs. 

The  trust  came  into  operation  at  the  death  of  Miss  John 
Robertson,  the  longest  liver  of  the  ladies,  on  16th  January 
1861.  The  sole  accepting  trustee  having  died  in  Decem- 
ber 1866,  the  petitioner  was  appointed  judicial  factor  on 
the  trust-estate.  Mr.  Mungo  Campbell  having  predeceased 
the  last  survivor  of  the  trustees,  the  person  entitled  to 
payment  of  the  residue,  after  fulfilment  of  the  other  pur- 
poses of  the  trust,  was  Miss  Isabella  Campbell,  the  con- 
curring petitioner. 

The  purposes  of  the  trust  created  by  the  trust-disposition 
and  settlement  had  all  been  executed,  with  the  exception 
of  the  payment  and  conveyance  of  the  residue,  and  the 
payment  of  an  annuity  of  £100,  and  the  interest  of  a 
further  sum  of  £500  to  Miss  Helen  Campbell,  who  was 
still  in  life,  and  which  the  trustees  were  directed  to  pay 
to  her  during  her  lifetime. 

The  provisions  in  favour  of  Miss  Helen  Campbell  were 
contained  in  the  fourth  and  fifth  purposes  of  the  trust,  and 
were  thus  expressed : — 

**  Fourthly,  for  payment  of  an  annuity  to  the  said 
Helen  Campbell  of  £100  during  her  lifetime,  commencing 
the  first  half-yearly  pajnnent  at  the  first  term  of  Whitsunday  or 
Martinmas  after  the  death  of  the  survivor  of  us,  for  the  half- 
year  preceding,  and  so  forth  half-yearly  and  termly  there- 
after during  her  lifetime.  Fifthly,  for  payment  to  the 
said  Helen  Campbell  of  a  further  legacy  of  £500,  and 
the  annual  inter^t  of  the  furtlier  sum  of  £500  in  the 
event  of  her  brother,  the  said  Mungo  Campbell,  predeceasing 
her,  payable  at  the  first  term  of  Whitsunday  or  Martinmas 
occurring  six  months  after  the  death  of  the  survivor  of  us,  if 
he  should  {)redecease  us,  and  failing  his  predeceasing  us,  at  the  first 
term  of  Whitsunday  or  Martinmas  occurring  six  months  after 
his  death,  and  continuing  the  payment  of  the  said  interest  of 
£500  half-yearly  and  termly  during  her  lifetime." 

The  deed  also  contained  directions  to  pay  annuities 
of  £80  each  to  Elizabeth  and  Catherine  Monro,  who 
were  now  dead,  and  a  direction  and  appointment  to 
the  trustees  to  set  apart  and  lend  out  upon  heritable 
or  personal,  or  such  other  security  as  to  them  might 
appear  satisfactory,  such  sum  or  sums  as  would  yield 
to  the  different  annuitants  the  amounts  of  their  annuities, 
and  to  take  the  rights  and  title-deeds  of  the  securities  in 
name  of  the  trustees,  in  trust  for  payment  of  the  annuities 
during  the  respective  lives  of  the  annuitants,  and  there- 
after for  payment  of  the  principal  sums  to  Mr.  Mungo 
Campbell  and  his  heirs  and  successors  in  fee ;  declaring 
that  the  trustees  should  have  power,  if  they  saw  fit,  and 
were  required  by  Mr.  Campbell,  to  purchase  from  any  re- 
sponsible life  assurance  company  annuities  of  the  fore- 
said amonntsin  favourof  MissHelen  Campbell  and  the  other 
^Qnultaqts  above  named,  or  any  of  them,  <*  instead  of  in- 


vesting a  sum  to  yield  the  said  amount  as  above."  There 
was  a  similar  provision  in  the  deed  for  setting  apart  a  sam 
of  £1000,  and  lending  and  securing  the  same  in  name  of 
the  trustees  for  payment,  inter  aUay  of  the  liferent  interest 
of  £500  which  now  subsisted  in  favour  of  Miss  Campbell. 
The  deed  further  contained  this  clause  : — 

"  And  it  is  hereby  specially  declared,  that  the  said 
annuities  of  £100  to  the  said  Helen  Campbell,  and  of  £S0 
each  to  the  said  Elizabeth  and  Catherine  Monro,  and  the 
said  contingent  liferent  interest  in  the  sum  of  £500  pro- 
vided to  '^e  said  Helen  Campbell,  are  all  purely  alimentary 
provisions  in  favour  of  the  said  Helen  Campbell  and  Elizabeth 
and  Catherine  Munro  respectively,  and  not  assignable  for 
causes,  onerous  or  gratuitous,  and  not  snbject  to  arrestment 
or  other  legal  diligence  of  the  creditors  of  any  of  them,  and 
not  affectable  by  the  debts  or  deeds  of  any  of  them." 

On  the  death  of  the  brother.  Mango  Campbell,  Hiss 
Helen  Campbell  received  payment  of  the  legacy  of  £5(K) 
mentioned  in  the  fifth  purpose  of  the  trust,  and  became 
entitled  to  the  interest  half-yearly  of  the  further  sum  of 
X500  there  mentioned. 

The  petitioner  and  concurring  petitioner  produced  with 
the  application  a  discharge  by  Miss  Helen  Campbell, 
dated  9th  November  1872,  by  which,  on  the  narratiYe, 
inter  aliOy  that  she  had  obtained  a  personal  bond  by  the 
concurring  petitioner,  Miss  Isabella  Anne  Hay  Janet 
Campbell,  in  her  favour  for  an  annuity  of  £125,  she  dis- 
charged the  judicial  factor  and  the  trust-estate  of  tk« 
foresaid  annuity  of  £100,  and  of  her  right  to  the  inteifst 
or  liferent  of  the  said  sum  of  £500.  The  bond  of  annnitf 
repeated  the  alimentary  clause  of  the  trast-settlemeot 
With  reference  to  this  discharge,  it  was  stated  in  tk 
petition  that  the  whole  purposes  of  the  tmst  had  dov 
been  satisfied  or  discharged,  excepting  the  conveyanoo  of 
the  residue,  and  that  it  had  been  arranged  between  tbe 
petitioner  and  the  concurring  petitioner,  Miss  Campbell, 
that  the  factor  should  close  the  factory,  convey  tk 
residue  of  the  estate  to  the  concurring  petitioner,  and  h 
discharged  of  his  office ;  and  the  authority  of  the  Coot 
was  asked  for  carrying  out  this  arrangement,  to  be 
followed  by  a  judicial  discharge  of  the  whole  actings  of  tbe 
judicial  factor. 

The  Lord  Ordinary  (Shand)  pronounced  the  following 
interlocutor : — 

**  lOth  March  1873.— The  Lord  Ordinary  having  resamedM- 
sideration  of  the  petition  and  proceedings,  with  the  report  If 
Mr.  Ralph  Dundas,  W.S.,  No.  29  of  process,  on  the  petitMNM^ 
application  for  autixority  to  the  petitioner,  John  Smitli,  ■ 
judicial  factor  foresaid,  in  terms  of  the  second  branch  of  tb 
prayer  of  the  petition,  to  convey  to  the  concurring  fietitMMi; 
Isabella  Anne  Hay  Janet  Campbell,  the  whole  residue  of  tbi 
trust-estate,  and  thereupon,  in  terms  of  the  third  branch  oltbi 
prayer  of  the  Petition,  for  discharge  of  the  petitioner,  Joki 
Smith,  as  judicial  factor  foresaid,  of  his  whole  intromiaioH 
and  management,  and  for  an  order  for  delivery  to  him  oClbi 
bond  of  caution  granted  by  him  and  his  cautioner— refnseilbi 
application  for  authority  foresaid,  and  for  discharge^  and  (fit* 
misses  the  petition,  and  decerns/' 

"JSTote. — The  Lord  Ordinary,  by  interlocutor  of  23d  Daeoato 
last,  granted  authority  to  the  petitioner,  Mr.  Smith,  as  jndiail 
factor,  to  complete  titles  in  his  person  to  the  various  hehtsbb 
subjects  belonging  to  the  trust-estate  of  the  late  Misses  Hs(7f 
Elizabeth,  and  John  Robertson,  on  which  estate  the  petitioier 
in  March  1867  was  appointed  judicial  factor  after  the  det^«f 
Mr.  Mungo  Campbell,  junior,  the  only  trustee  who  accepted «l 
the  trust  created  by  the  trust-disposition  and  settlemeat  of  thi 
late  Misses  Robertson  ;  and  at  the  same  time,  before  diipo«M 
of  the  prayer  of  the  petition  otherwise,  remitted  to  Ifi:  Balpk 
Dundas,  W.S.,  to  inquire  into  the  fact«  and  to  report^  nd  to 
Mr.  William  Ross,  C.A.,  Ediaboxgh,  to  ngoii  m  totbi  piti* 
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tioner*8  accounts  with  a  view  to  his  obtaining  a  judicial  dis- 
charge. 

'*  The  petitioner  has  not  proceeded  with  the  remit  to  Mr.  Ross, 
but  a  report  by  Mr.  Dundas  has  been  lodged,  by  which,  with 
reference  to  the  position  of  the  trust-estate,  the  question  is 
raised  whether  the  petitioner,  Mr.  Smith,  is  in  a  position  in  which 
he  is  entitled  now  to  wind  up  the  estate  finally  as  proposed,  and  is 
thereupon  entitled  to  be  discharged  of  his  whole  actings  and 
intronussions.  The  Lord  Ordinary,  after  having  made  avizan- 
dum with  Mr.  Dnndas^s  report,  intimated  to  the  petitioner  his 
opinion  that  the  application  could  not  be  granted  in  the  present 
state  of  the  trust,  and  thereafter,  at  the  petitioner's  request, 
heard  counsel  in  support  of  the  application.  Further  considera- 
tion of  the  application  has,  however,  confirmed  the  Lord  Ordi- 
nary in  his  original  view,  and  he  has  therefore  refused  the  ap- 
plication. .  .  . 

'*The  Lord  Ordinary  is  of  opinion  that  the  arrangement 
which  the  Court  is  asked  to  sanction  is  in  violation  of  the  trust, 
and  cannot  be  granted.  The  Court  is  not  asked  to  approve  of 
any  security  being  granted  for  the  payment  of  Miss  Helen 
Campbell's  annuity.  But  even  if  an  application  for  such  ap- 
proval had  been  presented,  the  Lord  Ordinary  is  of  opinion, 
notwithstanding  the  general  power  conferred  on  the  trustees  to 
lend  out  the  necessary  sum  *  upon  heritable  or  personal,  or  such 
other  security  as  to  them  may  appear  satisfactory,*  that  the 
Court  would  not  authorize  a  judicial  officer  to  accept  of  a  mere 
personal  obligation  by  the  residuary  legatee  as  a  satisfactory 
■ecurity. 

*'  The  position  maintained  by  the  judicial  factor  and  the  re- 
■idoary  legatee  is,  that  Miss  Helen  Campbell  might  have  dis- 
chai^ed  her  rights,  if  she  had  thought  fit,  gratuitously,  and 
that  her  rights  under  the  deed  have  been  validly  and  efifectually 
discharged  by  an  arrangement  satisfactory  to  her,  so  that  nothing 
remains  to  be  done,  except  to  dispose  of  the  wh<^e  residue 
as  directed  by  the  trust-deed.  Had  the  case  been  one  of  a  fee 
burdened  by  a  simple  liferent  the  view  thus  maintained  would 
have  been  unquestionably  sound,  but  if  the  arrangement 
founded  on  is  to  receive  efifect,  the  important  clause  of  the  trust- 
deed  last  quoted,  by  which  the  provisions  in  favour  ot  Miss 
Helen  Campbell  are  declared  to  be  purely  alimentary,  not 
assignable  for  causes  onerous  or  gratuitous,  nor  subject  to 
arrestment  or  other  legal  diligence,  and  not  affectable  by  her 
debts  or  deeds,  will  be  simply  treated  as  of  no  effect  whatever. 
Under  this  clause  it  appears  to  be  obvious  that  an  assignation 
by  Miss  Helen  Campbell  of  her  right  to  the  annuity  would  be 
ineffectual,  but  a  discharge  in  favour  of  the  residuary  legatee  is 
just  an  assignation  to  her  of  the  annuitants'  right,  and  is  in  the 
opinion  of  the  Lord  Ordinary  one  of  the  deeds,  by  which  it  is 
declared  in  terms  that  the  right  to  the  annuity  shall  not  be 
affectable. 

**  It  was  pleaded  for  the  petitioners  that  Miss  Helen  Camp- 
bell might  decline  to  receive  her  annuity  from  time  to  time  if 
■he  thought  fit,  and  that  in  the  same  way  she  must  be  entitled 
to  renounce  the  right  itself,  but  the  Lord  Ordinary  is  of  opinion 
that  the  right  to  discharge  the  provision  entirely  does  not  result 
irom  the  power,  which  no  doubt  the  annuitant  has,  to  refuse  to 
take  each  half-yearly  payment  as  it  falls  due. 

*'  The  application,  so  far  as  the  Lord  Ordinary  is  aware,  is 
noveL  It  is  not  said  that  any  precedent  at  x>i'esent  exists  in 
the  law  for  the  discharge  of  alimentary  rights  granted  as  in  the 
present  case,  and  if  the  present  application  were  successful,  it 
appears  to  the  Lord  Ordinary  that  serious  and  important  results 
might  follow  in  the  case  of  many  existing  trusts.  The  authori- 
tiea  appear  to  the  Lord  Ordinary  to  be  against  the  contention 
of  the  petitioners — Rennie  v.  Ritchie,  25th  April  1845,  H.  of 
JU  4  Bell's  App.  p.  221  ;  Balderstone  v.  Fulton,  23d  January 
1857»  19  D.  293 ;  Martin  v.  Bannatyne,  etc.,  Sth  March  1861, 
23  D.  705." 

The  petitioner  reclaimed. 

Argaed  for  the  petitioner — 

Where  the  sole  purpose  of  withholding  the  fee  was  to  secure 
aa  annuity,  was  there  any  authority  for  holding  that  when  the 
aimaitant,  especially  a  person  whom  the  truster  was  under  no 
Vyl  liabUity  to  aliment,  was  willing  to  discharge  that  right, 
tbe  fee  mm  still  to  be  withheld  ?  The  bond  granted  by  the 
r&adiuary  l^^atee  contained  aU  the  dauaes  whidh  the  deed  did 


The  question,  in  short,  was  whether  the  only  two  persons  inter- 
ested with  the  consent  of  the  trustees,  could  make  a  reasonable 
family  arrangement  consistent  with  the  testator's  intention — 
Ramsay,  24th  November  1871,  ante,  vol.  xliv.  p.  77,  and  cases 
there  cited. 

At  advising — 

Lord  President. — ^The  petitioner,  John  Smith,  is  judicial 
factor  upon  the  trust-estate  of  three  old  ladies,  who  died  some 
time  ago  leaving  considerable  means.  The  person  who  concurs 
in  the  petition  is  Miss  Isabella  Campbell,  the  residuary  legatee, 
and  also  a  special  legatee  to  a  considerable  extent  The  con- 
dition of  the  estate  is  such  that  the  only  other  beneficial  interest 
now  remaining  is  that  of  a  certain  annuitant.  Miss  Helen  Camp^ 
bell,  who  is  entitled  to  an  annuity  of  £100  a  year  out  of  the 
estate,  and  to  the  annual  interest  of  a  sum  of  £500.  What  the 
petitioner  proposes  to  do  is  to  wind  up  the  trust  after  making 
provision  for  payment  of  these  annuities.  The  provision  which 
he  proposes  to  make  is,  that  Miss  Helen  Campbell  shall  grant 
a  discharge  to  the  judicial  factor,  and  that  Miss  Isabella  Camp- 
bell shall  grant  a  bond  of  annuity  in  favour  of  Miss  Helen 
Campbell,  proceeding  on  the  provision  which  the  trusters  made 
in  her  favour  in  the  trust-settlement.  Now  if  this  had  been  a 
simple  annuity,  and  the  personal  security  of  Miss  Isabella 
Campbell  had  been  sufficient,  there  might  have  been  no  legal 
objection  to  the  arrangement.  But  the  annuity  provided  in  the 
settlement  is  of  a  peculiar  kind,  and  it  is  necessary  to  see  if  the 
proposed  arrangement  is  not  in  violation  of  the  intention  of  the 
trusters.  The  settlement  provides  in  the  4th  head — (Reads  4th 
head  of  aettlement).  Then  there  is  the  provision  of  £500  (Reads 
6th  head  qf  settlemerU),  Then  there  is  the  provision  that  if  the 
trustees  see  fit  they  are  to  purchase  an  annuity.  And  lastly, 
there  is  a  special  declaration  that  the  annuities  are  purely 
alimentary  provisions,  and  ^'  not  assignable  for  causes  onerous 
or  gratuitous,  and  not  subject  to  arrestment  or  other  legal 
diligence  of  the  creditors  of  any  of  them,  and  not  afifectable  by 
the  debts  or  deeds  of  any  of  them."  In  short,  by  this  clause 
both  the  annuity  of  £100  and  the  hfe  interest  in  the  £500  are 
declared  to  be  alimentary  in  the  most  stringent  terms.  This  indi- 
cates a  most  serious  desire  on  the  part  of  the  trusters,  that 
Miss  Helen  Campbell  should  be  restricted  during  her  lifetime 
to  an  alimentary  provision,  and  we  must  take  care  that  she 
should  not  be  liberated  from  this  restriction.  It  was  suggested 
that  as  the  trustees  have  power  to  purchase  an  annuity  from 
an  Insurance  Company,  it  is  to  be  inferred  that  the  trusters 
did  not  intend  that  the  trust  should  be  kept  up  for  ever.  But 
if  the  trustees  had  exercised  this  power  they  would  have  been 
bound  to  take  the  annuity  under  the  same  restraint  as  in  the 
trust-deed  But  even  if  the  judicial  factor  had  the  same  power 
of  purchasing  an  annuity  as  the  trustees,  he  could  not  exercise 
that  power  now.  The  trustees  were  not  authorized  to  purchase 
the  annuity  unlesa  called  upon  by  Mr.  Campbell,  and  he  is  now 
dead ;  so  that  there  is  no  power  in  the  deed  to  authorize  the 
purchase  of  an  annuity. 

No  doubt  the  bond  of  annuity  repeats  the  alimentary  clause 
of  the  trust-settlement,  and  that  clause  might  be  effectual  But 
the  bond  of  annuity  does  not  give  the  same  security  as  the  ex- 
istence of  the  trust.  The  existence  of  the  trust  cannot  be  put  an 
end  to  except  by  the  carrying  out  the  purposes,  and  so  long 
as  the  annuity  remains  payable  the  trust  must  subsist.  But 
what  security  have  we  that  the  bond  may  not  be  cancelled,  and 
the  whole  provision  made  inoperative  ?  I  think  that  it  would 
be  a  violation  of  the  trust  purposes  to  put  it  in  the  power  of 
these  two  ladies  to  dispense  with  the  provision.  I  tiierefore 
think  that  the  Lord  Ordinary  is  right  in  refusing  to  sanction 
this  arrangement. 

Lord  Deas. — The  testators  in  this  case  were  three  old  ladies, 
who  conveyed  their  estate  to  trustees  to  be  distributed  in  a 
certain  way,  to  take  effect  on  the  death  of  the  last  survivor  of 
them.  Among  these  purposes  was  a  direction  to  pay  a  specified 
annuity  to  Miss  Helen  Campbell  during  her  life,  with  a  certain 
contingent  addition,  which  for  brevity  may  be  oonveniently 
included  in  the  general  term  annuity,  specially  declared  to  be  a 
purely  alimentary  provision,  "  not  assignable  for  causes  onerous 
or  gratuitous,  and  not  subject  to  arrestment  or  other  legal 
diligence"  of  her  creditors,  uid  not  affectable  by  the  annoitant'a 
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debts  or  deeds.  Then  there  is  an  express  direction  that  the 
trustees  shall  lend  out  a  sufficient  capital  sum  on  heritable  or 
personal,  or  other  satisfactory  security,  and  to  take  the  rights 
and  securities  thereof  in  their  own  names,  as  trustees,  for  pay- 
ment of  the  annuity,  and  thereafter  for  payment  of  the  principal 
sum  to  Mr.  Mungo  Campbell,  the  residuary  legatee,  and  his 
heirs  and  successors  in  fee,  with  an  alternative  power  that,  if 
required  by  Mr.  Campbell,  they  might  purchase  an  annuity  of 
corresponding  amount  from  any  responsible  Life  Assurance 
Company. 

Now  these  conditions  are  i)erfectly  clear  and  explicit.  The 
question,  therefore,  comes  to  be,  whether,  when  a  testator  makes 
a  gratuitous  provision  in  this  form  for  a  legatee,  the  conditions 
on  which  alone  the  provision  is  given  can  be  defeated  by  the 
legatee  with  consent  of  the  person  on  whom  the  testator  has 
conferred  the  ultimate  residuary  interest  ? 

To  sanction  a  view  of  that  kind  would,  I  think,  be  inconsistent 
with  principles  recognised  in  our  law  and  practice  from  the 
earliest  period,  namely,  first,  that  the  donor  may  attach  to  his 
gratuitous  legacy  any  lawful  condition  he  thinks  proper ;  and 
second,  that  it  is  a  lawful  condition  to  restrict  the  powers  of 
the  legatee  in  the  way  which  has  been  done  here  for  the  benefit 
of  the  legatee  himself  or  herself  as  the  case  may  be. 

The  legacy  must  be  taken  under  the  condition  on  which  it  is 
given,  or  rejected  altogether.  It  is  for  the  interest  of  the  party 
intended  to  be  favoured  that  this  should  be  so  ;  for  if  the  law 
were  understood  to  be  otherwise  the  legacy  would  very  often 
not  be  -given  at  alL  To  a  prodigal  son,  for  instance,  a  father 
might  feel  it  better  to  leave  nothing  at  all  than  to  bequeath 
what  he  knew  would  be  spent  in  riot  and  dissipation. 

In  many  other  cases  the  principle  is  equally  advantageous, 
and  it  is  familiarly  recognised  by  conveyancers,  and  carried  out 
in  our  practice.  A  chUd  may  be  of  weak  intellect  and  easily 
imposed  upon,  although  neither  addicted  to  vice  nor  prodigality, 
and  consequently  liaUe  to  be  reduced  to  poverty  in  the  absence 
of  any  such  restriction.  A  married  woman  may  be  known  to 
have  a  worthless  husband,  on  whom,  from  blind  affection,  she 
would  be  likely  to  bestow  everything  which  had  been  left  to 
her  from  personal  regard  for  herself.  In  these  and  many  other 
cases,  parties  may  require  to  be  protcfited  against  themselves.  But 
the  law  cannot  practically  ascertain  aiid  discriminate  betweep  the 
particular  circumstances  of  each  cfise,  jind  consequently  the 
rule  must  be  general  that  such  conditions  shall  be  recognised 
as  lawful,  and  receive  effeet  wherever  tjiey  are  conceived  in  the 
appropriate  form. 

This  has  been  done  here  by  the  instrumentality  of  a  trust.  J. 
am  not  prepared  to  say  that,  as  in  |b  question  with  creditors, 
it  could  be  done  in  any  other  way.  The  trustees  are  directed 
to  keep  up  that  trust  It  is  now  proposed  to  substitute  for  the 
trust  a  personal  bond  of  annuity  by  the  representative  of  the 
residuary  legatee  deceased,  which  the  reporter,  Mr.  Dundas, 
states  he  has  seen,  and  that  it  embodies  all  the  alimentary 
clauses  contained  in  the  trust-deed.  Upon  the  narrative  of  an 
arrangement  that  some  such  bond  should  be  granted,  Miss 
Campbell  has  executed  an  extrajudicial  discharge  of  the  trust 
in  favour  of  the  judicial  factor.  That  discharge  bears  that  all 
this  had  been  done  at  the  desire  of  the  judicial  factor.  If  that 
narrative  be  correct,  the  judicial  factor  has  misapprehended  his 
duty,  and  he  has  at  all  events  proceeded  adventurously  in 
obtaining  these  deeds  without  first  coming  to  the  Court  for 
authority  to  obtain  them,  which  would  have  been  the  proper 
course  even  if  the  trustees  would  have  had  a  discretionary 
power  to  have  obtained  them,  which  they  would  ^ot.  The 
trust-deed  is  not  printed,  and  its  terms  are  not  fully  and  satis- 
factorily disclosed  in  the  petition.  But  on  attending  to  theip, 
it  is  clear  that  even  the  trustees  would  not  have  been  entitled 
to  substitute  a  personal  bond  by  the  residuary  legatee  for 
the  deeds  of  security  in  favour  of  themselves  prescribed  by  the 
trust-deed,  and  we  cannot  authorize  a  judicial  factor  to  exercise 
discretionary  powers  which  the  truster  did  not  confer  on  the 
trustees  appointed  by  himself.  Moreover,  I  am  by  no  means 
satisfied  that  the  purpose  which  the  truster  had  in  view  would 
be  equally  secured  by  a  bond  in  the  proposed  terms  in  favour  of 
the  annuitant.  On  the  contrary,  I  am  disposed  to  concur  with 
the  observations  of  the  reporter  on  this  point,  and  to  hold  that 
if  the  prayer  of  this  petition  were  granted,  the  truster's  purpose 
might  be  altogetiier  defeated,  which  just  shows  the  danger  of 


taking  away  the  protection  which  the  inuter  himself  wisely 
provided. 

Lords  Ardmcllan  and  Jeryiswoodv  ooncnrred. 

This  interlocutor  was  pronounced  : — 

**May  30,  1873. — Adhere  to  the  interlocator  except  in  so  far 
as  it  *  dismisses  the  petition  and  decerns  : '  Recall  that  put  of 
the  interlocutor,  and  remit  to  the  Lord  Ordinary  to  consider 
whether  any,  and  what  part  of  the  trust-estate  may  now  be 
conveyed  or  made  over  to  Miss  Isabella  Campbell,  the  residuary 
beneficiary,  consistently  with  maintaining  the  trust  as  a  securi^ 
for  the  alimentary  provisions  in  favour  of  Mias  Helen  Camp- 
bell" 

Act,  Watson,  Readman;  C.  and  A.  S.  Donglas,  W.S.  J^nfi 
— B.  Clerk  D.a 
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first  division. 
Robert  Oirdwood,  Pursuer^  v.  George  Tatessoth  and 
Another,  Defenders. 

Property — Title — Boundaries — Possession — Singular  Svceessor-^ 
Proof— The  proprietor  of  a  sunk  flat  allowed  the  propriefcor 
of  the  shop  above  one  of  his  rooms  to  take  a  portion  of  the 
room  to  enlarge  his  window,  upon  the  understanding  that 
matters  were  to  be  restored  whenever  required  by  him,  and  i 
written  obligation  to  that  effect  was  taken — Held,  in  a  questioi 
between  a  singular  successor  of  the  owner  of  the  shop  and  thi 
owner  of  the  sunk  flat,  and  npon  consideration  of  a  proof  h 
to  boundaries  and  possession,  that  the  owner  of  the  sunk  flat 
was  entitled  to  have  his  room  restored  to  its  former  conditioa 
although  there  was  no  mention  of  the  obligation  in  the  titlei 
or  on  record. 

Robert  Girdwood  was  tbe  proprietor  of  a  shop  Na  S 
Bank  Street,  Edinburgh,  and  also  of  a  ground  flat  or  sunk 
area  in  Bank  Street  extending  below  his  shop  No.  2  and 
also  below  the  shop  No.  1  Bank  Street,  the  property  of 
George  Faterson  and  his  wife.  Mr.  Girdwood  raised  an 
action  to  have  part  of  the  window  of  tbe  Patersons'  shop 
removed  or  altered,  so  far  ia  it  encroached  on  his  sank  tlMt, 
and  also  for  £50  in  name  of  damages  in  consequence  of 
their  refusal  to  make  the  alteration  when  requested  to  do 
so.  The  circumstances  out  of  which  the  action  arose  are 
fully  detailed  in  the  following  excerpt  from  the  Ltnd 
Ordinary's  (Mackenzie)  note : — 

<<The  property  both  of  the  pursuer  and  of  the  defes- 
ders  forms  part  of  that  comer  tenement  fronting  the  Laws- 
market  and  Bank  Street,  Edinbuz^h,  erected  by  Andrew  Irris^ 
The  defenders*  property  consists  of  the  shop  and  back  shop^ 
No.  1  Bank  Street,  which  was  conveyed  by  the  Magistrates  sod 
Town-Council,  and  Andrew  Irving,  to  George  Strmchan,  in  1800, 
and  which  has  been  transmitted  to  the  defenders  by  a  regdv 
progress  of  titles.  The  pursuer^s  property  consiats  of  the  slwp 
No.  2  Bank  Street,  and  also  of  the  dwelling-house  or  taven. 
with  cellarage  and  pertinents  forming  the  ground  flat  or  sank 
story,  situated  under  the  shops  of  the  said  tenement,  witk 
certain  exceptions,  and  entering  from  Galloway's  or  Morocco 
Close.  The  pursuer  acq[uired  these  subjects  in  1857.  In  1B58 
Peter  Mackinlay,  a  partner  of  the  firm  of  D.  and  P.  Mackinlij, 
general  drapers  and  outfitters,  was  proprietor  of  the  shop  Na 
1  Bank  Street,  and  the  firm  of  D.  and  P.  Mackinlay  were  tenasti 
of  the  said  shop  No.  1  Bank  Street,  and  also  of  the  ponaeri 
shop  No.  2  BaE^  Street,  and  ground  flat  or  sunk  story,  onder 
a  lease  for  ten  years  from  Whitsunday  1858.  The  level  of  Bask 
Street  had  been  :iowered  by  the  Improvement  OommissioBeni 
and  the  window  of  the  shop  No.  1  Bank  Street  was  not  wdl 
suited  to  show  ofif  shop  goods.  But  it  eonld  not  be  lowered 
and  enlarged  without  encroaching  upon  the  window  of  tiie  rooa 
in  the  pursuer's  ground  flat,  which  was  situated  immedisMf 
below  the  shop  window.  This  window,  as  ia  proved,  was  wig^ 
nally  constructed  in  the  front  wall  of  the  teaeiBeiil»  whkb  ii 
two  feet  six  inches,  or  thereby,  thick,  to  tiiat  the  top  tksmi 
was  fifteen  inches  or  thsrebj,  abort  the  Jtf^  of  tba  floor  «ftkt 
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shop  No.  1  Bank  Street.  lu  these  circumBtances  the  Hrm  of 
D.  and  P.  Maekinlay  applieci  in  1858  to  the  pursuer,  their  land- 
lord, for  his  permission  to  encroach  upon  his  window  and  room 
in  the  ground  flat,  so  that  they  might  enlarge  the  window  of 
the  shop  No.  1  Bank  Street,  and  bring  it  nearer  the  level  of  the 
street.  The  pursuer  conBente<l  thereto,  upon  the  condition,  aa 
is  clearly  proved,  that  his  window  should  be  restored  to  its 
original  height  and  position  in  the  front  wall  of  the  tenement, 
whenever  he  should  require  this  to  be  done.  Upon  this  condt- 
.  tion,  the  firm  of  D.  and  P.  Maekinlay  enlarged  the  window  of 
their  shop  No.  1  Bank  Street,  by  taking  fifteen  inches  off  the 
height  of  the  pursuer's  window,  and  extending  their  shop 
window  downwards  so  as  to  include  within  their  shop  window 
the  said  fifteen  inches,  and  the  space  behind  the  same,  which 
was  part  of  the  pursuer's  ground  flat. 

"In  the  year  1864,  Messrs.  D.  and  P.  Maekinlay  proi>osed  to 
the  pursuer  that  Mr.  Stark,  ironmonger,  should  become  the 
tenant  of  his  shop  and  ground  flat.  To  this  the  pursuer  con- 
sented, and  an  agreement  was  entered  into,  which  was  signed 
by  D.  and  P.  Maekinlay,  whereby  it  was  provided  *that  if 
necessary  Mr.  Stark  must  give  every  facility  to  Messrs.  GinU 
wood  and  Maekinlay  to  alter  the  window  of  No.  1  Bank  Street 
when  required.*  A  lease  of  the  said  subjects  for  ten  years  from 
Whitsunday  1865  was  thereui>on  granted  by  the  pursuer  to 
BCr.  Stark,  in  which  a  similar  provision  was  inserted. 

"Thereafter  in  1867  the  pursuer  raised  an  action  against  the 
firm  of  D.  and  P.  Maekinlay,  and  against  Peter  Maekinlay  for 
the  pnrpose  of  obtaining  decree,  ordaining  them  to  restore  hia 
window  to  its  former  height  and  position,  and  interdicting  Peter 
Maekinlay  as  proprietor  of  the  shop  No.  1  Bank  Street,  from 
selling  or  disponing  the  same  until  the  pur8uer*s  window  should 
be  restored.  Inhibition  was  raised  on  the  dependence  of  this 
action,  which  was  executed  on  3d,  and  recorded  on  17th  May 
1867.  The  pursuer  obtained  decree  in  absence  in  this  action 
on  24th  February  1871.  On  25th  February  1867,  the  defenders' 
predecessor,  John  Stevenson,  purchased  the  shop  No.  1  Bank 
Street,  conform  to  missives  of  sale  interchanged  by  him  and 
Peter  Maekinlay  of  that  date,  and  his  title  was  completed  by  | 
disposition  dated  Slst  May,  which,  with  warrant  of  registra-  | 
tion,  was  recorded  in  the  Burgh  Register  of  Sasines  on  30th 
September  1^67.  The  defenders  purchased  and  acquired  the 
laid  shop  from  Stevenson,  conform  to  disposition,  dated  13th, 
and  with  warrant  of  registration  recorded  in  the  Burgh  Regis- 
ter  of  Sasines  on  20th  May  1870." 

The  declaration  in  the  lease  to  Mr.  Stark  referred  to  by 
tbe  Ix)rd  Ordinary  was  as  follows  : — 

**  Declaring  always  that  the  said  Adam  Stark  binds  and  obliges 
liimself  to  give  every  facility  to  Robert  Girdwood,  his  heirs 
«nd  assignees,  and  the  workmen  emx>loyed  by  them,  to  alter 
ftnd  raise  the  window  belonging  to  D.  and  P.  Maekinlay,  of  No. 
1  Bank  Street,  and  to  the  said  D.  and  P.  Maekinlay  or  their 
employees,  at  the  request  of  the  proprietor,  and  at  any  time 
dnring  the  currency  of  this  said  lease." 

In  1865  the  following  correspondence  took  place  be- 
tween Mr.  Girdwood  and  Messrs.  Maekinlay,  in  conse- 
qaence  of  Mr.  Girdwood  hearing  that  the  shop  No.  1 
Bank  Street  was  to  be  let. 

**29th  August  1865.— Dear  Sirs,— I  observe  you  have  let 
3roar  premises  in  Bank  Street,  and  trust  you  have  not  forgotten 
to  protect  yourselves  against  the  alteration  of  the  window  above 
my  property.  I  am  astonished  I  have  not  got  the  letter  regard- 
ing this,  as  yon  promised  while  in  your  occupancy ;  but  now 
that  you  have  let  the  shop  it  will  be  better  to  have  the  window 
rmiflod'to  its  old  position,  in  a  line  with  the  window  on  the  upper 
aide  of  your  door,  Mr.  Auld*s.  This  must  be  arranged  about  at 
once  now. — Yours  faithfully,  Robert  Girdwood." 

*•  29th  August  1865. — Dear  Sir, — In  reference  to  the  window  of 
omr  shop,  No.  1  Bank  street,  the  window  of  which  you  permitted 
US  to  lower,  taking  a  portion  from  the  window  of  your  premises 
beneath,  we,  of  course,  agreeing,  when  you  required  us,  to  raise 
it  to  the  original  level,  or  a  reasonable  compensation. — Wo  are, 
Bmut  Sir,  yours  respectfully,  D.  and  P.  Mackinlat." 

In  1867  the  proprietors  of  the  shop  No.  1,  Bank  Street, 
proposed  to  sell  it,  and  the  articles  of  roap  contained  the 
following  iMenration : — 


**  With  and  under  tbe  express  reservation  of  aU  and  what- 
ever right  may  be  legally  competent  to  Robert  Girdwood,  wool 
broker  in  Edinburgh,  proprietor  of  the  premises  immediately 
under  said  shop,  to  have  the  window  altered  in  so  far  as  it  may 
be  held  to  interfere  with  his  rights,  or  to  encroach  on  his  i)ro- 
perty." 

No  sale  was  effected  at  that  time  under  these  articles  of 
roup. 

The  titles  of  the  subjects  contained  no  detailed  measure- 
ments which  could  assist  in  settling  the  true  extent  of  the 
respective  properties,  the  only  measurements  given  being 
the  superficial  length  and  breadth,  and  reference  being 
made  to  previous  possession.  Neither  in  the  titles  nor  on 
record  was  there  any  mention  of  Mr.  Girdwood's  right  to 
a  portion  of  the  window,  or  of  the  obligation  to  restore  it. 

Pleaded  for  Girdwood — 

1.  The  permission  given  by  the  pursuer  to  make  the  altera- 
tions on  the  window  of  the  shop  No.  1  Bank  Street,  and  thereby 
to  encroach  upon  and  take  a  portion  of  the  pursuer's  window 
having  been  given,  on  the  condition  and  understanding  that  the 
pursuer's  window  was  to  be  restored  to  its  original  height  or 
level  whenever  the  pursuer  required  it,  and  the  defenders  having 
refused  to  restore  it,  the  pursuer  was  entitled  to  decree  in  terms 
of  the  first  conclusion  of  the  summons.  2.  The  pursuer  having 
suffered  loss  and  injury  in  consequence  of  the  refusal  of  the  de- 
fenders to  restore  his  said  window,  he  was  entitled  to  recover 
said  loss  from  the  defenders  as  concluded  for  in  the  summons. 

Pleaded  for  Patersons — 

1.  The  defender  Mrs.  Paterson,  being  a  married  woman,  was 
de  piano  entitled  to  be  assoilzied  from  the  condusion  for 
damages.  2.  The  pursuer's  averments  were  not  relevant  or 
sufficient  to  support  any  of  the  conclusions  of  the  action.  3.  It 
was  incompetent  for  the  pursuer  to  prove,  excepting  by  writ, 
that  any  piart  of  the  shop.  No.  1  Bank  Street,  as  now  possessed 
by  the  defenders  or  their  tenants,  was  the  property  of  the  pur- 
suer. 4.  The  pursuer  could  not  prove,  excepting  by  writ  or  by 
the  defenders'  oath,  the  agreement  which  he  averred  to  have 
been  made  to  restore  the  window  to  its  alleged  original  level 
5.  Assuming  the  agreement  in  question  to  be  set  forth  in  the 
letter  of  D.  and  P.  Maekinlay,  quoted  in  article  5  of  the  con- 
descendence, the  only  claim  competent  to  the  pursuer  was  one 
for  *'  reasonable  compensation"  against  the  sequestrated  estates 
of  D.  and  P.  Maekinlay,  and  the  said  Peter  Maekinlay.  6.  The 
action  of  April  and  relative  inhibition  of  May  1867  had  no 
bearing  upon  the  acquisition  of  the  shop  by  Mr.  Stevenson,  in 
respect  that  his  purchase  thereof  was  completed  on  25th  Febru- 
ary 1867.  Separat'/mf  the  inhibition  became  ineffectual  in  re- 
spect that  no  decree  was  obtained  in  terms  of  the  conclusions  of 
the  action.  Further,  it  was  an  inappropriate  diligence,  quo<id 
the  ad  factum  praesiandum,  and  interdict  conclusions  said  io 
have  been  contained  in  the  summons.  7.  The  pursuer  having 
permitted  the  defenders'  authors  to  possess  and  occupy  said  shop 
in  such  manner  as  to  lead  the  public  and  the  defenders  to  be- 
lieve that  their  right  of  property  was  co-extensive  with  their 
I)ossession,  and  the  defenders  having  in  said  behef  (which  was 
not  contradicted  by  the  titles)^  purchased  and  paid  for  the  said 
shop,  the  pursuer  is  barred  from  insisting  in  the  present  action 
.igainst  them. 

After  a  proof  of  possession  and  of  the  whole  averments, 
the  Lord  Ordinary  (Mackenzie)  pronounced  the  following 
interlocutor,  in  which  the  result  of  the  proof  is  em- 
bodied : — 

"  17*/i  December  1872.— Finds  (1.)  that  in  the  year  1858 
the  pursuer  was  proprietor  of  the  shop  No.  2  Btuik  Street, 
Edinburgh,  and  of  the  ground  flat  or  sunk  story  of  the  tene- 
ment entering  from  Galloway's  or  Morocco  Close,  with  cer- 
tain exceptions,  and  that  Peter  Maekinlay,  a  partner  of  the 
firm  of  D.  and  P.  Maekinlay,  drapers  and  outfitters,  was  pro- 
prietor of  the  shop  No.  1  Bank  Street,  consisting  of  a  front  and 
back  shop  ;  (2.)  that  the  said  firm  of  D.  and  P.  Maekinlay  were 
tenants,  in  1858,  of  the  whole  foresaid  subjects,  their  lease  of 
the  pursuer's  subjects  being  for  t-en  years  from  Whitannday 
1858 ;  (3.)  that  the  pursuer  consented,  iik  or  about  the  year 
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1858,  to  the  alteration  by  the  said  tirm  of  D.  and  P.  Mackinlay, 
upon  the  window^  of  the  room  in  his  ground  flat  or  sunk  story, 
which  is  situated  below  the  shop  No.  1  Bank  Street,  Edinburgh, 
which  now  belongs  to  the  defenders,  upon  the  condition  that 
the  said  window  should  be  restored  by  the  said  D.  and  P. 
Mackinlay  to  its  original  size  and  position  in  the  front  wall  of 
the  tenement  whenever  he  should  require  this  to  be  done; 
(4.)  that  the  said  alteration  was  effected  immediately,  or  soon 
thereafter,  upon  the  said  condition  for  the  purpose  of  enlarging 
the  window  of  the  shop  No.  1  Bank  Street ;  and  (5.)  that  in 
executing  the  said  alteration,  fifteen  inches  were  taken  from  the 
top  of  the  pursuer*s  said  window,  and  that  the  window  of  the 
shop  No.  1  Bank  Street  was  proportionally  enlarged :  Finds 
that  Peter  Mackinlay,  one  of  the  partners  of  the  said  firm,  and 
proprietor  of  the  shop  No.  1  Bank  Street,  never  acquired  any 
right  as  heritable  proprietor  to  the  portion  of  the  pursuer's  fore- 
said window  and  ground  flat  or  sunk  story,  which  has  under 
the  foresaid  agreement  and  condition  been  encroached  upon  for 
the  purpose  of  enlarging  the  window  of  the  said  shop,  and  that 
the  defenders,  as  the  singular  successors  of  the  said  Peter 
Mackinlay,  never  acquired  right  thereto :  Finds  that  the  pur- 
suer  is  entitled  to  have  the  window  of  his  ground  flat  or  sunk 
story  altered  and  restored  to  the  size,  height,  and  level  in  the 
front  wall  of  the  tenement  in  which  it  was,  in  or  about  the 
year  1858,  previous  to  the  foresaid  alteration,  and  decerns: 
Reserves  consideration  of  the  question  whether  the  said  restora- 
tion faUs  to  be  made  at  the  expense  of  the  pursuer,  or  at  the 
expense  of  the  defenders,  and  appoints  the  cause  to  be  put  to 
the  Roll,  with  a  view  to  further  procedure. 

"  Note, — (After  the  narrative  given  above) — Such  being,  as 
the  Lord  Ordinary  conceives,  the  facts  established  by  the 
proof,  he  is  of  opinion  that  the  pursuer  is  entitled  to  have 
the  windo'W  of  his  room  below  the  defenders*  shop  restored 
to  its  former  size  and  position  in  the  front  wall  of  the 
tenement.  Neither  Peter  Mackinlay  nor  the  defenders  as  his 
successors  ever  acquired  right  to  that  portion  of  the  pursuer's 
window  and  ground  flat,  into  which  the  window  of  the  shop 
No.  1  Bank  Street  had  been  extended  by  the  firm  of  Messrs.  D. 
and  P.  Mackinlay  with  the  pursuer's  consent,  under  the  tem- 
porary agreement  between  them.  Peter  Mackinlay  acquired 
right  to,  and  was  infeft  in,  the  shop  No.  1  Bank  Street,  pre- 
cisely as  it  stood  when  conveyed  in  1800  to  George  Strachan, 
the  disponee  of  the  Magistrates  and  Andrew  Irving.  He  never 
had,  and  neither  he  nor  his  disponee  Stevenson  could  convey, 
any  right  of  property  in  that  part  of  the  tenement  in  which  the 
pursuer's  window  was  originally  constructed,  and  in  which  it 
was  situated  previous  to  the  temporary  alteration  by  D.  and  P. 
Mackinlay.  The  property  thereof,  and  right  thereto,  belonged 
to  and  remained  vested  in  the  pursuer,  and  he  is  entitled  to 
vindicate  the  same.  It  is  proved  that  the  diminution  of  the 
window  seriously  affects  the  light  of  the  pursuer's  low  room, 
and  that  the  portion  of  the  tenement  in  question  which  origin- 
ally was  included  io  and  formed  part  of  the  pursuer's  low  room 
is  of  considerable  value. 

'*  Further,  John  Stevenson,  the  disponee  of  Peter  Mackinlay, 
was  well  aware  of  the  pursuer's  claims  in  regard  to  the  said 
window  and  portion  of  the  tenement,  before  he  purchased  the 
shop  No.  1  Bank  Street.  So  also  was  the  defenders'  agent,  Mr. 
James  Paterson,  before  the  disposition  in  their  favour  was  exe- 
cuted and  the  price  paid,  and  both  of  them  relied  upon  the 
absolute  warrandice  of  their  predecessor  as  regards  that  matter." 

Thereafter,  on  11th  January  1873,  the  Lord  Ordinary 
pronounced  another  interlocutor  ordaining  the  defenders 
to  remove  or  alter  the  window  so  far  as  it  encroached,  as 
found  in  the  preceding  interlocutor,  at  the  sight  of  a  man 
of  skill. 

The  defenders  reclaimed  against  these  two  interlocutors, 
and  argued — 

The  defenders  here  were  only  singular  successors  to  the  per- 
sons who  had  entered  into  the  alleged  agreement  with  Mr. 
Girdwood,  and  could  not  be  made  debtors  in  the  personal  obli- 
gation of  their  author's  author.  A  person  who  bought  property 
of  this  description  took  it  as  it  stood  on  the  titles  and  on  record. 
There  was  no  limitation  such  as  was  here  claimed  mentioned  in 
the  titles  or  on  record.  When  a  person  sold  a  property  he  con- 
Teyed  it  as  he  possessed  it  at  the  time  of  the  sale.      He  was 


bound  to  give  the  whole  corpus  as  it  existed  for  him.  The  de- 
fenders had  thus  acquired  their  right  to  this  window  as  it  hid 
been  possessed  by  their  author.  The  sole  question  was,  Wlut 
constituted  the  shop  No.  1  Bank  Street  at  the  date  of  the  con- 
veyance to  the  defenders  ?  There  could  be  no  doubt  that  the 
window  as  it  stood  was  part  of  it  at  that  date.  Possession  wu 
expressly  referred  to  in  their  title,  and  that  coold  only  mesa 
the  same  possession  as  that  of  the  disponer. 

Argued  for  the  pursuer — 

What  arose  to  be  decided  was  a  pure  qaestion  of  fact— 4.&, 
whether  a  portion  of  this  window  was  not  the  property  of  the 
pursuer,  the  use  of  which  he  had  lent  under  an  express  reserva- 
tion to  the  defenders'  author's  author  ?  The  proof  fully  bore 
out  that  it  was  so,  and  the  pursuer  was  entitled  now  to  resame 
the  use  of  his  property. 

At  advising — 

Lord  President.— The  interlocutor  of  the  Lord  Ordioazy 
gives  a  clear  and  exhaustive  account  of  the  facts  of  the  case,  sod 
I  am  of  opinion  that  the  legal  inference  his  Lordship  has  dnwn 
from  the  facts  is  a  correct  one.  It  must  be  assumed  from  the 
circumstances  before  us  that  the  arrangement  between  the  pur- 
suer and  the  Mackinlays  in  1858  was  entered  into  for  the  par- 
pose  of  giving  light  to  the  shop.  That  was  more  necessary  thes 
than  afterwards,  when  the  level  of  Bank  Street  had  beei 
lowered  in  consequence  of  the  operations  of  the  Improvement 
Commissioners.  There  is  distinct  evidence  that  in  1858  the 
alteration  was  made  by  the  Mackinlays  when  they  were  occu- 
pants of  both  the  shop  and  the  sunk  floors.  This  could  only 
have  been  done  with  the  consent  of  the  proprietors  of  both.  W« 
have  evidence  that  it  was  done  with  such  consent,  and  that  i 
very  natural  condition  was  added,  viz.,  that  whenever  the  pur- 
suer required,  the  window  in  his  premises  should  be  restored  t* 
its  former  size,  height,  and  leveL  Now  it  is  said  that  the  de- 
fenders, as  singular  successors,  are  not  bound  by  that  arran^ 
ment.  Certainly  that  is  so  ;  but  that  is  not  the  form  of  the 
question  before  us.  The  question  is  whether  that  part  of  tiie 
building  upon  which  the  alteration  was  made  is  the  property  of 
the  pufsuer  or  of  the  defenders.  If  the  titles  settle  that  ques- 
tion^ we  can  look  no  further.  But  then  they  do  not  settle  tint 
They  only  tell  the  length  and  breadth  superficially,  and  refer  to 
former  possession.  It  might  be  said  that  we  do  not  require  to 
have  that  boundary — ^the  boundary  between  the  upper  sod 
lower  floors — set  forth,  because  the  joists  are  there  the  natonl 
boundary.  Here,  however,  there  is  not  such  a  boundary,  be- 
cause the  property  of  the  lower  proprietor  now  extends  1 1  iflchee 
above  that  natural  boundary,  and  formerly  extended  abofe  it 
to  a  greater  extent.  The  boundary,  therefore,  is  undefined,  sad 
where  a  necessity  arises  for  determining  such  a  boundaiy,  I 
know  of  no  mode  of  doing  so  except  by  proof  of  possession.  The 
question  turns  into  a  case  of  disputed  boundary,  just  as  if  t 
march  fence  had  been  removed.  That  being  so,  I  am  of  opiiuoB 
that  the  proof  is  quite  clear,  and  that  the  Lord  Ordinaiyi 
judgment  is  correct. 

The  other  Judges  concurred. 

Adhere. 
Act.  Marshall,  Mair;   Skene,  Webster,  and  Peacock,  W.S. 
Agents. — AU.  Solicitor-General  (Clark),  Q.O.,  Balfour;  Dewir 
and  Deas,  W.S.  Agents.—^  Clerk.  I.I.H. 


June  6,  1873. 

FIRST  DlVISIOy. 

William  Edward  Cooper,  Pursuer^  v,  Barr  and 

Shearer,  Defenders, 

Ship — Repairs — lAen — Retention— k.  shipbuilding  firm  entered 
into  a  contract  with  the  owner  of  a  v^sel  to  execute  oeitus 
repairs  on  her.  The  vessel  was  handed  over  to  them,  sad 
taken  on  to  their  slip  ;  the  crew  were  paid  oS^  excepting  tke 
master  and  a  mate,  who  lived  on  shore,  but  were  constastlj 
about  the  vessel,  and  employed  a  night-watchman  to 
watch  it  at  night.  A  portion  of  the  repidrs  was  exeented  as 
the  slip,  and  the  ship  was  then  launched  into  »  paUie  vi* 
dock.    The  workmen  of  the  firm  ooatinued  to  < 
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repairs,  and  except  for  a  few  hours  the  ship  was  moored  along- 
side the  finn*8  yard.  HeUi,  in  a  question  between  the  roort- 
gaj^ee  of  the  vessel  and  the  shipbuilders,  that  the  shipbuilders 
had  lost  their  lien  upon  the  ship  from  the  moment  at  which 
she  was  launched  into  the  public  dock. 

Mr.  Lewis,  registered  owner  of  the  vessel  "  Joan  Canllo  " 
of  Aberjstwith,  after  some  correspondence,  employed 
Messrs.  Barr  and  Shearer,  shipbuilders  and  shipsmitbs, 
ArJrossan,  to  overhaul  and  repair  the  vessel  with  a  view 
to  raising  Uer  class  at  Lloyds*.  The  repairs  required  in- 
cluded a  good  deal  of  outside  work,  such  as  caulking  and 
three  new  planks.  The  vessel  arrived  at  Ardrossan  on 
17  th  September  and  lay  in  the  public  harbour,  from  which 
she  was  afterwards  shifted  into  the  wet  dock,  which  was 
a  public  dock  and  part  of  the  harbour.  The  crew  were 
paid  off  with  the  exception  of  the  master  and  one  of  the 
mates.  On  3d  October  she  was  taken  on  the  patent  slip 
belonging  to  Messrs.  Barr  and  Shearer,  which  was  off  the 
wet  dock.  While  the  repairs  were  being  executed  on  the 
Blip  the  master  and  mate  lived  on  shore,  but  a  ship-keeper 
engaged  by  the  master  was  always  on  board.  On  18th 
November,  the  outside  work  being  finished,  and  as  Messrs. 
Barr  and  Shearer  required  the  slip  for  another  vessel,  she 
was  launched  into  the  wet  dock.  There  still  remained  to 
be  executed  about  one-half  of  the  repairs,  but  these  were 
mainly  on  the  deck  and  about  the  masts.  Whenever  she 
was  launched  the  deputy  harbour  master  ordered  her  over 
to  a  berth  on  the  opposite  side  of  the  dock  from  the  slip. 
Upon  the  application  of  the  master,  however,  she  was 
afterwards  shifted  to  a  berth  at  the  bottom  of  the  slip, 
where  she  was  moored  by  her  own  ropes  to  pawls  in  Messrs. 
Barr  and  Shearer's  yard  by  their  express  instruction. 
While  she  was  lying  there  she  had  frequently  to  be  shifted 
to  let  vessels  on  and  off  the  slip,  and  to  let  ships  get  up 
to  a  ballast  crane  which  was  astern  of  her.  Pn  12th 
December  she  was  again  shifted  into  another  berth  at  the 
west  corner  of  the  dock,  a  graving  dock  being  between 
ber  and  the  slip.  The  stern  ropes  were  moored  by  the 
orders  of  Barr  and  Shearer  to  pawls,  locally  situated  in 
their  yard,  but  which  were  used  by  any  vessels  lying  in 
the  berth  she  occupied.  During  all  this  time  Messrs. 
Barr  and  Shearer's  carpenters  were  working  on  the  vessel 
and  continued  to  do  so  till  18  th  December,  but  the  master 
was  also  almost  always  alx)ut  her. 

On  18th  December,  during  a  temporary  absence  of  the 
master,  Messrs.  Barr  and  Shearer  again  hauled  her  ap  on 
to  their  patent  slip,  and  refused  to  deliver  the  vessel  to 
the  owner  until  their  account  for  the  repairs,  amounting 
to  between  £800  and  £900,  was  settled.  Arrestments 
were  also  used  in  the  hands  of  Barr  and  Shearer  by  other 
creditors  of  Mr.  Lewis. 

In  these  circumstances,  Mr.  William  Edward  Cooper, 
to  whom  the  ship  had  been  mortgaged  by  Mr.  Lewis, 
formally  took  possession  of  the  ship  under  his  mortgage, 
and  raised  an  action  concluding  to  have  Messrs.  Barr  and 
Shearer  ordained  to  deliver  the  ship  to  him. 

Pleaded  for  Cooper — 

1.  The  pursuer,  in  virtue  of  the  mortgage  libelled,  was 
entitled  to  possession  of  the  ship  or  barque  thereby  mortgaged, 
and  to  sell  the  same  in  payment  of  his  debt  preferably  to  all 
other  creditors.  2.  The  defenders,  having  lost  their  lien  or 
retention  over  said  vessel,  were  not  entitled  to  withhold  de- 
livery thereof  from  the  pursuer. 

Pleaded  for  Barr  and  Shearer — 

1.  In  renpect  of  the  defenders  having  executed  alterations 
and  repain  npon  the  "  Joan  Cunllo,"  they  had  a  lien  or  right  of 
rstention  over  her,  preferable  to  any  right  which  the  pursuer 
had  at  mortgagea^  and,  in  virtue  of  their  lien  or  right  of  reten- 


tion, the  defenders  were  entitled  to  retain  possession  of  her 
until  their  accuunt  was  paid.  2.  In  respect  of  the  arrestments 
used  in  the  hands  of  the  defenders,  they  could  not  be  compelled 
to  cede  possession  of  the  vessel  until  the  arrestments  were  with- 
drawn or  otherwise  removed. 

After  a  proof,  the  substance  of  which  has  been  given 
in  the  above  narrative,  had  been  led,  the  Lord  Ordinary 
(Giflford)  pronounced  the  following  interlocutor : — 

'*  11^  March  1873. — ^Finds  it  sufficiently  instructed  in  point 
of  fact,  First,  That  the  defenders,  Messrs.  Barr  and  Shearer, 
were  employed  by  Thomas  Lewis  of  Walcott,  Bath,  the  owner 
of  the  ship  or  lMU*que  *  Joan  Cunllo  '  of  Aberystwith,  and  who 
was  in  possession  and  management  of  the  said  ship,  to  execute 
certain  repairs  upon  the  said  ship  ;  Second,  That  under  and  in 
virtue  of  this  employment  the  defenders,  Messrs.  Barr  and 
Shearer,  obtained  possession  of  the  said  ship  or  barque,  and 
placed  her  upon  their  slip  at  Ardrossan  for  the  purpose  of 
executing  the  said  repairs,  or  part  thereof  ;  Third,  That  under 
the  said  employment,  the  defenders,  Messrs.  Barr  and  Shearer, 
executed  extensive  repairs  upon  the  said  ship,  in  respect  of 
which  a  large  account  is  now  due  to  them ;  Fourth,  That  the 
defenders,  Messrs.  Barr  and  Shearer,  never  gave  up,  surrendered, 
or  lost  possession  of  the  said  ship  or  barque,  but  that  they  still 
retain  possession  thereof  in  security  of  the  {laymeut  of  their 
said  account  for  repairs  and  work  executed  thereon  :  Finds  in 
point  of  law  that  the  defenders,  Messrs.  Barr  and  Shearer,  have 
a  valid  and  effectual  lien  over  the  said  ship  or  barque,  or  a  right 
to  retain  the  same  in  secarity  of  their  said  account,  and  finds 
that  the  pursuer  is  not  entitled  to  demand  or  enforce  possession 
of  the  said  ship  or  barque  without  paying  or  securing  the  said 
debt  due  to  the  defenders  ;  and  to  the  above  effect  sustains  the 
defenders*  pleas,  and  assoilzies  the  defenders  from  the  conclu- 
sions of  the  action,  and  decerns  :  Finds  the  defenders  entitled 
to  expenses,*'  etc. 

**  Note.— li  is  quite  fixed  that  a  shipwright  in  a  home  port 
who  builds  or  repairs  a  vessel,  and  who  has  the  entire  posses- 
sion thereof,  has,  so  long  as  he  retains  possession,  a  lien  or  right  of 
retention  over  the  ship  for  the  amount  of  his  account  for 
building  or  repairing  the  same,  unless  there  is  a  contract,  ex- 
press or  implied,  to  the  contrary — See  Bell's  Comms.  (M'Laren's 
ed.),  ii  93.  A  shipwright,  in  this  respect,  is  in  the  same 
position  as  any  other  tradesman  to  whom  a  moveable  subject  is 
delivered  or  handed  over,  in  order  that  work  may  be  executed 
thereon.  The  tradesman  who  executes  the  work  may  retain  the 
moveable  subject  until  his  account  for  the  work  is  paid,  unless 
he  have  expressly  agreed  to  give  credit,  or  to  give  up  the  article 
before  the  term  of  payment  This  is  tixe  rule  both  in  England 
and  Scotland,  although  there  are  certain  places,  for  example, 
the  Thames,  where,  by  local  usage,  there  is  no  lien  for  repairs 
on  ships,  the  custom  and  implied  contract  being  to  give  credit. 

**  It  was  conceded  in  argument,  and  indeed  seems  quite  clear, 
that  the  owner  of  the  ship  now  in  question,  Mr.  Lewis,  was 
entitled  to  employ  the  defenders  to  repair  her,  and  to  hand  her 
over,  or  deliver  her,  to  the  defenders  for  that  purpose.  No 
doubt  the  ship  was  imder  mortgage  to  the  present  pursuer,  Mr. 
Cooper.  But  Mr.  Cooper  allowed  thb  vessel  to  remain  under 
the  full  control  and  management  of  the  owner,  Mr.  Lewis,  and 
he  cannot  object  to  Mr.  Lewis  having  exercised  any  ordinary  and 
necessary  acts  of  management  It  is  sufficiently  proved  that 
the  ship  was  absolutely  in  need  of  an  overhaul,  and  of  extensive 
repairs.  Without  such  she  could  not  continue  to  trade.  Her 
classification  at  Lloyds*  had  expired,  and  she  could  not  be  re- 
classed  without  being  surveyed  and  repaired  at  the  sight  of 
Lloyds*  surveyor.  Without  re-dassihcation  she  would  not  have 
been  employed  to  carry  any  ordinary  cargo.  To  get  her  re- 
paired at  the  sight  of  Lloyds*  surveyor,  and  get  her  redassed,  was 
an  ordinary,  a  prudent,  and  indeed  quite  a  necessary  act  of 
administration  or  management,  and  this  is  just  whit  Mr.  Lewis 
did.  It  seems  also  sufficiently  proved  that  the  repain  actually 
executed  by  the  defenders  have  enhanced  the  value  of  the  vessel 
to  an  extent  at  least  equal  to,  if  not  greater  than,  the  amount 
of  the  defenders*  account,  so  that  the  whole  of  the  repairs  have 
been  profitably  and  beneficially  in  rem  versa  of  the  i^p  itself. 
It  is  in  these  circumstances  that  the  pursuer,  the  mortgagee, 
now  demands  delivery  of  the  vessel  from  the  defenders'  the 
shipwrights,  without  paying  any  part  of  their  aooount 
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*'The  shipwrights,  the  defeDders,  Messrs  Barr  and  Shearer, 
resist  the  pursuer's  demand  on  the  ground  that  they  have  a  lien 
over  the  ship  for  the  amount  of  their  account,  and  the  question 
in  the  present  case  is,  whether  the  defenders  have  such  lien  or 
not  ?  There  is  a  subordinate  question  about  arrestments,  but 
these  arrestments,  if  valid  at  all,  which  the  Lord  Onlinary 
strongly  doubts,  could  easily  be  withdrawn  or  loosed,  and  the 
sole  question  really  in  dispute  is  the  defenders*  lieu.  The  Lord 
Ordinary  is  of  opinion  that  a  valid  and  effectual  lien  over  the 
ship  was  created  in  favour  of  the  defenders,  and  that  it  still 
subsists. 

*'(1.)  The  lien  was  duly  created.  The  defenders  obtained 
entire  and  absolute  possession  of  the  ship  in  order  to  execute 
the  repairs  thereon.  The  ship  was  taken  into  the  defenders' 
private  shipbuilding-yard.  She  was  placed  upon  the  defenders' 
private  slip,  where  she  remained  for  a  considerable  time.  This 
was  absolutely  necessary.  The  hull  of  the  ship  had  to  be  opened 
up,  and  her  bottom  planking,  or  part  thereof,  removed,  and  this 
could  not  be  done  while  she  remained  afloat.  There  seems  no 
doubt,  therefore,  that  the  vessel  passed  into  the  legal  possession 
of  the  shipwrights  just  as  much  as  if  she  had  been  built  by 
them  in  their  yard,  or  upon  their  slip. 

**  Indeed,  this  was  not  seriously  disputed  by  the  pursuer, 
whose  case  was  chiefly  rested  upon  the  plea  that  the  defenders' 
lien  and  possession  had  been  afterwards  lost,  and  it  seemed  to 
be  conceded  that  if  the  ship  had  always  remained  upon  the 
defenders'  slip,  their  claim  of  lien  could  not  have  been  resisted. 
Still,  with  special  reference  to  the  alleged  loss  of  possession,  it 
is  necessary  to  keep  in  view  the  state  of  matters,  even  when  the 
ship  remained  on  the  defenders*  slip. 

**  The  crew  had  all  been  discharged  and  paid  off  except  the 
master,  and  a  man  who  seems  to  have  acted  as  a  sort  of  mate. 
When  the  ship  was  on  the  defenders'  slip,  nobody  lived  on  board 
of  her,  both  the  captain  and  mate  having  lodgings  in  town ; 
but  captain  and  mate,  as  well  as  the  owner,  were  frequently 
going  about  the  ship.  At  night  also  there  seems  to  have  been 
a  watchman  employed  by  the  captain,  called  a  ship-keeper, 
whose  duty  it  was  to  be  on  board  or  beside  the  ship,  and  to  see 
that  nothing  was  pilfered  or  taken  away.  This  was  necessary, 
for  although  the  ship  was  wholly  in  the  defenders'  yard  and  on 
their  private  slip,  the  defenders'  premises  were  quite  exposed, 
unfenced,  at  least  on  one  side,  and  themselves  protected  only 
by  watchmen.  So  matters  stood,  till  the  repairs  had  proceeded 
so  far  that  the  ship  could  again  be  floated.  Undoubtedly,  up 
to  this  point,  the  defenders  had  a  valid  lien. 

*•  (2.)  The  Lord  Ordinary  thinks  that  the  defenders  never  lost 
the  possession  so  attained  by  them.  No  doubt  about  the  middle 
of  November,  and  while  the  defenders'  contract  was  not  nearly 
completed,  the  ship  was  taken  off  the  slip  and  moved  into  the  pub- 
lic dock  in  order  that  the  repairs  might  be  there  completed.  It  is 
said  that  this  was  a  surrendering  or  giving  up  of  possession,  and 
that  by  the  very  act  of  launching  her  from  the  slip  the  defen- 
ders lost  their  possession  and  lost  their  whole  right  of  lien.  The 
XiOrd  Ordinary  does  not  think  so.  He  thinks  the  possession 
once  completely  attained  by  the  defenders  was  not  lost  by  merely 
shifting  the  vessel's  place  for  the  sake  of  convenience. 

"  The  removal  of  the  vessel  from  the  slip  was  not  the  act  of 
the  owner,  or  of  the  pursuer,  or  of  any  one  representing  them. 
She  was  removed  by  the  defenders  themselves,  exclusively  by 
the  defenders' workmen,  and  solely  for  the  defenders'  convenience. 
Their  slip  was  required  for  another  vessel,  and  it  was  simply 
for  this  reason  that  the  defenders  took  the  '  Joan  Ounllo '  off 
the  slip  and  put  her  into  the  dock.  The  owner  wished  her  to 
remain  on  the  slip,  as  he  seems  to  have  thought  the  repairs 
would  get  on  faster  there.  Then  the  ship  was  launched,  not 
with  the  view  of  delivering  her  to  the  owner,  or  of  giving  up 
possession,  but  simply  that  the  repairs  contracted  for  might  go  on 
with  the  ship  afloat.  It  often  happens  that  some  kinds  of  work 
can  only  be  done,  or  can  be  best  done,  with  the  ship  afloati  for 
example,  rigging,  taking  in  engines,  and  so  on.  The  defenders 
launched  the  ship,  not  to  hand  her  over,  but  to  keep  her  till 
the  repairs  were  done.  Accordingly  she  remained  under  the 
control  of  the  defenders  just  as  before,  only,  instead  of  her  being 
on  the  defenders'  private  slip,  she  was  moored  to  the  defenders' 
quay.  No  doubt  on  one  occasion,  for  a  few  hours,  she  was  on 
the  other  side  of  the  dock,  but  this  was  merely  temporary,  till 
a  berth  next  the  defenders'  yard  could  be  got,  and  the  defenders' 


men  were  working  on  her  all  the  time.  Ever  after  this  she  was 
actually  moored,  at  least  one  end  of  her,  to  the  defenders'  pawk, 
that  is  to  mooring-posts,  situated  within  the  defenders*  groond. 
It  is  true  also  that  she  had  occasionally  to  be  shifted,  either  to 
allow  vessels  to  get  off  or  on  the  defenders'  alip,  or  to  give  the 
harbour-master  tibe  use  of  an  imi>ortant  loading  crane  at  the 
comer  of  the  dock.  But  this  was  solely  for  the  convenience  of 
the  defenders  themselves,  or  of  the  harbour-master,  and  could 
not  alter  the  legal  possession  of  the  ship.  Plainly  the  harbour- 
master, who  ordered  some  of  the  removals,  was  in  do  sense  in 
possession  of  the  ship,  and  the  removals  were  always  effected 
by  the  defenders'  own  workmen.  Still  further,  no  change  occurred 
in  the  mode  of  looking  after  the  vesseL  Neither  master  nor 
mate  came  to  live  in  her,  but  just  visited  her  as  before.  Hie 
night  watchman  watched  just  as  before  till  he  also  was  given 
up  or  dismissed  at  last,  and  by  day  the  repairs  went  on  just  ai 
formerly.  There  is  a  dispute  how  much  of  the  repairs  wen 
done  on  the  slip,  and  how  much,  in  dock,  but  the  preponderuiee 
of  evidence  seems  to  be  that  about  a  half  was  executed  while 
the  vessel  was  floating.     The  account  does  not  show  exactly. 

"  On  the  whole,  the  Lord  Ordinary  holds  without  much  diffi- 
culty that  the  defenders  having  once  obtained  possession  of  the 
ship  did  not  lose  possession  merely  by  themselves  floating  her 
for  the  express  puri>ose  of  continuing  repairs.  This  would  be  i 
very  startling  conclusion,  and  would  be  both  dangerous  and 
unjust  to  shipbuilding  interests.  For  example,  it  would  pre- 
vent shipbuilders  from  launching  vessels,  even  to  get  in  machi- 
nery, until  their  accounts  were  paid.  The  Lord  Ordinary  esn- 
not  think  that  the  moment  the  ship  reached  the  water  at  the 
foot  of  the  defenders'  slip  she  could  have  been  seized  either  hj 
the  pursuer,  as  mortgagee,  or  by  the  owner  himself,  or  by  tlie 
owner's  creditors,  and  towed  off,  all  dismantled  as  she  was,  and 
incomplete,  to  defeat  the  shipbuilders'  rights. 

'*  In  the  Lord  Ordinary's  view  nothing  turns  upon  the  ship 
having  been  replaced  on  the  defenders'  slip.  If  the  defenden 
had  once  surrendered  possession  they  could  not  have  regained 
their  lien  by  taking  possession  of  new  at  their  own  hand,  and 
without  the  owner^  or  master's  consent.  But  if  they  never 
lost  possession  they  were  quite  entitled  to  make  the  custody 
secure  by^lacing  the  ship  in  a  safe  place. 

*'  The  Lord  Ordinary  has  not  the  means  in  the  present  actios 
of  determining  the  exact  amount  of  the  defenders'  accoont 
The  owner  is  not  a  party  to  the  present  action,  and  is  beii^ 
separately  sued.  All  that  the  Lord  Ordinary  can  do  is  to  sustain 
the  defenders'  lien,  and  to  this  effect  assoilzie  the  defenden 
from  the  pursuer's  unqualified  demand." 

CDoper  reclaimed,  and  argned — 

To  found  a  lien  of  this  sort  there  must  be  an  absolute  power 
of  retention.  Here  there  was  no  such  absolute  power;  the 
master  might  have  lawfully  moved  the  vessel  away  altogether, 
from  the  moment  she  was  launched  from  the  slip.  The  custody 
of  the  vessel  was  necessarily  lost  whenever  the  ship  got  into 
the  wet  dock.  As  soon  as  she  was  off  the  defenders'  patent  ilq^ 
she  ceased  to  be  in  their  actual  possession.  The  only  custody 
which  the  defenders  ever  had  was  in  respect  of  her  position  on  tkir 
slip,  and  not  because  they  had  workmen  on  board.  There  hid 
been  no  delivery  of  the  vessel  to  the  defenders,  as  the  proper^ 
in  the  vessel  had  remained  all  along  in  the  owner,  through  tbB 
master  who  held  for  him. 

As  regarded  what  was  urged  with  respect  to  the  attachmeBt 
of  the  vessel  to  the  pawls  in  the  defenders'  yard,  it  could  htfs 
no  effect  upon  the  case,  because  the  pawU  did  not  belong  to  the 
defenders  :  they  were  merely  part  of  the  apparatus  of  the  vet 
dock.  Moreover,  she  was  attached  to  them  by  her  own  ropei^ 
and  her  master  could  sever  the  connexion  at  any  time.  Godd 
it  be  maintained  that  that  was  entirely  in  the  custody  of  <mm^ 
which  another  could  lawfully  take  away  at  any  time  ?  The  men 
situation  of  the  pawls  could  in  no  way  give  tiiis  right  of  refees- 
tion.  The  vessel  might  have  been  attached  to  them  for  the 
purpose  of  loading  or  unloading,  and  could  that  for  a  momeit 
be  supposed  to  give  the  defenders  the  custody  of  her?  If  custody 
could  not  thus  be  acquired  by  attachment  to  the  pawls,  hoiw 
could  it  possibly  be  retained  by  it  ?  The  mere  presence  of  week- 
men  on  a  ship  in  a  public  dock  could  not  possibly  transfer  tiM 
custody  of  the  vessel  from  the  owner  to  the  masters  of  the  wsik* 
men.    It  might  as  well  be  mged  thact  the  proasDOo  dim  imf 
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execating  work  in  one^s  private  house  transferred  the  custody  of 
the  house  to  the  tradesman  whom  he  served. — Authorities  cited : 
2  BeU's  Comm.  97  (M*L/s  ed.  1.93)  Bell's  Prin.  1420;  Abbott 
on  Shipping,  117;  Franklin  v.  Hosier,  4  Barnwell  and  Alderson, 
341  ;  Hartley  v.  Hitchcock,  November  30,  1816,  1  Starkie,  498. 

Argued  for  Barr  and  Shearer — 

It  was  admitted  that  the  defenders  had  had  a  lien 
when  the  vessel  was  on  their  slip,  and  yet  all  that  time  the 
master  had  been  going  about  her,  and  the  ship-keeper  engaged 
by  him  had  been  in  her.  The  fact  of  their  presence  on  board 
then  had  nothing  to  do  with  the  losing  or  retaining  of  the  lien. 
Physical  attachment  to  the  premises  was  all  that  was  required 
for  this  lien,  not  actual  enclosure.  In  point  of  fact,  excepting  for 
the  short  time  when  she  was  at  the  opposite  side  of  the  dock,  and 
was  in  transiiu  to  her  berth  at  the  bottom  of  the  slip,  this  vessel 
bad  been  attached  to  the  pawls  belonging  to  the  defenders,  and 
their  custody  had  never  been  lost.  This  was  a  very  different  case 
from  the  case  of  a  vessel  in  an  open  roadstead  with  a  full  crew. 
She  was  without  a  crew,  and  not  in  a  state  to  go  to  sea.  She 
never  was  in  that  **  nautical"  possession  of  the  owner  or  master 
after  leaving  the  slip,  which  was  necessary  before  the  de- 
fenders' right  of  retention  could  be  held  to  have  been  lost.  In 
order  to  change  possession  there  must  be  something  of  the  nature 
of  delivery.  No  delivery  was  taken  of  her  by  the  owner  or 
master ;  she  remained  as  before  in  the  custpdy  of  the  defenders. 
Intention  of  recovering  possession  on  the  part  of  the  owner  was 
necessary  before  the  custody  of  the  defenders  could  be  lost. 
There  was  no  evidence  of  such  an  intention  here.  The  only 
intention  apparent  was  the  intention  of  the  defenders  to  retain 
their  custody  so  as  to  preserve  their  lien. 

Moreover,  it  must  be  remembered  that  there  was  a  contract 
bere  for  the  repairs.  When  a  vessel  was  received  into  a  ship- 
builder's yard,  under  an  obligation  to  execute  certain  repairs, 
And  the  yard  became  too  full  before  the  repairs  were  completed, 
what  was  the  shipbuilder's  obligation  ?  Could  he  turn  her  out 
of  the  yard  unfinished  ?  Was  th&  owner  bound  to  find  another 
berth  for  her  ?  No,  the  shipbuilder  was  bound  to  do  that,  and 
to  complete  his  contract.  The  vessel  was  handed  over  to  him 
under  the  contract,  and  remained  in  his  custody  whei^ver  situ- 
ated till  the  contract  was  implemented.  That  was  exactly  the 
I  here. 


At  advising — 

Lord  President. — I  confess  I  was  rather  disposed  all  along, 
if  I  could,  to  adhere  to  this  interlocutor,  because  the  case  seems 
a  hard  one  for  the  shipbuilders,  but  I  have  formed  the  opinion 
that  the  facts  will  not  justify  the  conclusion  of  the  Lord  Ordi- 
nary. 

Although  the  kind  of  lien  pleaded  on  the  part  of  the  defenders 
ia  very  well  defined,  there  is  not  much  authority  on  the  point 
Tbe  law  was  laid  down  authoritatively  in  the  case  of  Fnmklin 
».  Hosier,  4  Bam.  and  Alderson,  341,  and  that  law  has  since 
been  followed  in  the  books  and  decisions.  In  that  case  the 
Lord  Chancellor  sent  a  question  to  the  Court  of  King's  Bench 
in  tbe  following  terms: — '*  Whether  Daniel  Brent,  etc.,  as  ship- 
wrights, having  the  said  ship  *  Northumberland '  in  their  actual 
poaaession  in  their  dock,  at  the  time  of  the  bankruptcy  of 
WiUiam  Masson,  the  managing  owner  of  the  said  ship,  had  a  lien 
on  tbe  said  ship  for  the  repairs  of  the  said  ship  ? " 

It  had  been  contended  that  this  lien,  even  when  there  was 
■etoal  possession,  was  unknown  to  the  law  of  England.  The 
anawer  made  under  the  presidency  of  Chief- Justice  Abbott,  who 
ia  a  high  authority  on  this  branch  of  the  law  was — "  We  are  of 
opinion  that  Daniel  Brent,  etc.,  as  ship-wrights,  having  the  said 
ahip  '  Northumberland  *  in  their  actual  possession  in  their  dock, 
at  tbe  time  of  the  bankruptcy  of  William  Masson,  had  a  lien  on 
tbe  whole  ship  or  vessel  called  the  '  Northumberland."* 

Tbe  meaning  of  this  answer  is  quite  plain  :  it  says,  in  point  of 
law,  that  the  ship-wrights  having  had  the  ship  in  their  actual 
poaeesnon  in  their  dodk  at  the  time  of  the  bankruptcy,  had  a 
Ban  oTer  her. 

Aooordingly,  not  only  in  the  latest  edition  of  Abbott  on  Ship- 
ping, bat  in  the  writings  of  Professor  Bell,  both  in  his  Com* 
nantaries  and  in  his  Principles,  the  law  is  laid  down  to  tbe 
MHia  effect  In  section  1420  of  his  Principles,  Professor  Bell 
Jays  dowBt  ^Retenfeion  of  a  ship  is  competent  for  repairs.  .  .  . 


This  right  of  retention  depends  on  possession,  and  is  not,  like 
hypothec,  confined  to  the  case  of  repairs  made  abroad.  It  is 
effectual  for  repairs  made  on  a  vessel  in  a  home  port  But  ship 
earpenters  repairing  a  ship  in  an  open  harbour  or  roadstead 
have  not  the  possession  necessary  to  retain  the  right." 

Now,  applying  that  doctrine  to  tbe  present  case,  it  seems  to 
me  that  when  the  vessel  was  launched  from  the  slip  of  the 
defenders  after  a  portion  of  the  rei)airs  had  been  executed,  and 
was  placed  in  a  berth  in  harbour,  that  the  possession  necessary 
to  secure  a  lien  had  altogether  come  to  an  end. 

The  history  of  the  matter  is  as  follows: — ^The  owner  of  the 
vessel,  Mr.  Lewis,  sent  her  to  Ardrossan  to  be  repaired,  so  as 
to  get  her  class  at  Lloyds'  raised ;  when  she  arrived  she  went 
into  the  old  harbour,  and  from  that  into  the  wet  dock,  and 
remained  there  for  some  days,  waiting  her  turn  for  the  defender's 
patent  slip.  It  was  necessary  that  she  should  go  upon  the  slip, 
because  there  was  some  outside  work  to  be  done  on  her,  such 
as  caulking,  and  three  new  planks  to  be  put  on.  When  the 
work  which  could  not  be  done  except  on  the  patent  slip  was 
completed,  the  shipbuilders,  for  their  own  convenience,  removed 
her  to  make  room  for  another  vessel.  Accordingly  they  launched 
her  into  the  wet  dock,  and  when  launched  into  it  she  was,  by 
the  orders  of  the  deputy  harbour-master,  removed  to  a  berth  at 
the  north  side  of  the  dock  opposite  the  patent  slip.  She  lay 
there  for  a  few  hours,  and  then,  because  the  master  persuaded 
the  harbour  master,  for  the  convenience  of  the  carpenters,  to 
have  her  shifted,  she  was  removed  to  a  berth  at  the  foot  of  the 
slip,  where  she  lay  moored  by  her  own  ropes  for  some  days.  She 
was  afterwards  moved  into  the  west  comer  of  the  dock.  All 
that  is  said  about  her  then  is  that  her  stem  ropes  were  attached 
to  pawls  in  the  premises  of  the  defenders.  It  seems  to  me  that 
these  pawls,  though  locally  situated  in  the  defenders'  yard,  were 
really  a  part  of  the  ordinary  dock  apparatus.  I  am  of  opinion 
that  as  soon  as  she  left  the  premises  of  the  defenders  she  was 
no  longer  in  that  *'  actual  possession "  which  is  necessary  to 
sustain  a  lien.  In  these  circumstances,  it  appears  to  me  she 
was  no  longer,  after  she  left  the  slip,  under  the  custody  or  con- 
trol of  the  defenders — she  was  then  under  the  orders  of  hei 
master  and  the  harbour  master.  The  power  of  detention  appears 
to  me  to  be  absolutely  necessary  to  the  right  of  lien. 

For  these  short  reasons  I  cannot  concur  with  the  view  taken 
by  the' Lord  Ordinary. 

Lord  Deas. — I  come  to  the  same  conclusion  very  unwil- 
lingly, because  I  think  the  equity  is  on  the  other  side. 

We  must  not,  however,  interfere  with  the  settled  rule  of  law 
in  such  matters.  It  seems  quite  clear  that  if  the  vessel  had 
never  been  taken  out  of  the  wet  dock,  but  the  whole  repairs 
had  been  executed  there,  the  defenders  would  have  no  lien 
ataU. 

What  might  have  been  the  case  if  the  wet  dock  had  been 
used  solely  for  the  purposes  of  a  wet  dock  would  be  a  different 
question  ;  but  the  wet  dock  here  is  part  of  the  public  harbour. 
The  owner  was  never  altogether  out  of  possession  of  the  vessel. 
Some  of  his  men  remained  in  her  even  when  she  was  on  the 
patent  slip.  The  only  fact  which  gave  custody  and  lien  was 
the  single  fact  that  she  did  go  on  to  the  slip.  Neither  when  on 
nor  off  the  slip  were  the  defenders  ever  wholly  in  possession  of 
the  vessel  If  the  owner  had  devolved  the  whole  responsibility 
and  safety  of  the  vessel  when  in  tbe  dock  on  the  shipbuilders, 
it  might  have  been  different,  but  this  was  not  so. 

The  single  fact,  as  I  have  said,  out  of  which  lien  arose  was, 
that  the  vessel  was  on  the  slip,  and  as  soon  as  she  was  lawfully 
taken  off  the  slip  that  lien  necessarily  ceased. 

Lord  Ardmillan. — I  have,  not  without  some  degree  of 
reluctance,  formed  the  same  opinion.  The  shipbuilders  have  a 
strong  equitable  claim.  But  the  law  is  against  them,  and  the 
legal  question  is  important.  I  find  that  the  definition  of  a 
**  dock  "  given  both  by  legal  and  commercial  authorities  is — **  an 
artificial  basin  for  reception  of  a  ship,** — not  necessarily  for 
repairs ;  and  accordingly,  it  is  the  fact  that  vessels  may  enter 
and  lie  for  a  time  in  dock  which  are  not  under  repair,  and  are 
not  in  any  sense  in  possession  of  those  who  have  slips  in  con- 
neotion  with  the  dock.  To  give  a  right  to  lien  over  a  ship^  it 
is  necessary  that  the  ship  shonld  be  in  possession  of  the  person 
daiming  the  lien ;  not  indeed  a  possession  adverse  to  that  of  the 
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owner,  but  still  a  distinct  separate  possession  of  the  sliip  by  the 
person  repairing  her,  the  person  who  claims  the  lien.  When 
sach  possession  is  lost  the  lieu  is  at  an  end.  In  this  case  I 
think  we  must  hold  that  whenever  the  vessel  left  the  slip  the 
lieo  was  gone.  When  she  was  launched  into  the  dock,  another 
vessel  might  take  her  place  on  the  slip,  and  indeed  I  imagine 
did  so ;  and  it  is  plain  that  whenever  that  second  vessel  was 
placed  there  the  shipbuilders  woidd  have  a  lien  over  her.  By 
the  slip  the  possession  which  sustains  the  lien  was  maintained, 
and  when  the  ship  was  no  longer  in  the  slip  she  was  no  longer 
within  the  lien. 

I  see  no  alternative  but  to  come  to  the  same  conclusion  with 
your  Lordships. 

XjOrd  Jebyiswoodb  concurred. 

The  following  interlocutor  was  pronounced :  - 
**Junc6,  1873. — Recall  the  interlocutor :  Repel  the  defences, 
and  decern  and  ordain  the  defenders  forthwith  to  deliver  to  the 
pursuer  the  barque,  'Joan  Cunllo,'  at  present  lying  in  the 
defenders'  patent  slip  at  Ardrossan,  and  that  at  the  sight  of 
Archibald  Steele,  harbour-master  of  Ardrossan  :  Authorize  in- 
terim extract  of  the  decree,  and  dispense  with  the  minute-book  : 
Find  the  defenders  liable  in  expenses ;  allow  an  account,*'  etc. 

Aci.  Solicitor-General  (Clark),  Q.G.,  Mackintosh ;  Morton, 
Neilson,  and  Smart,  W.S.  Agents,— AIL  Watson,  Balfour ;  Web- 
ster and  Will,  S.S.G.  ^^ente.— M.  Clerk.  A.B.H. 


June  7,  18  7  3. 
first  division. 

Mbs.  Grace  Edmonstone  or  Shirra,  Appellant^  v.  Oeobge 
Bishop  Robertson,  Bespondent 

Process — Review— Competency — Proqf ^Sheriff— Statute  16  and 
17  Vict.  caf.  80  (SheHff'CourtAct,  1853),  sect  24,  and  31  and  32 
Vict.  cap.  100  {Court  of  Session  Act  1868),  sects.  53  and  54. 
Held  (after  consultation  with  the  Second  Division)  that  it  is 
not  competent  to  appeal  to  the  Gourt  of  Session  against  an 
interlocutor  of  a  Sheriff  allowing  a  proof  before  answer  by 
writ  or  oath. 

Expenses—  Objection  to  competency — No  objection  was  taken  to 
the  com]>etency  of  an  appeal  by  the  respondent  when  it  was  in 
the  Single  Bills ;  an  objection  was,  however,  taken  by  the 
Gourt  at  the  hearing,  and  sustained.  No  expenses  were 
allowed. 

In  March  1872  Mrs.  Shirra  raised  an  action  in  the  Sheriff- 
court  at  Edinburgh  against  George  Bishop  Robertson, 
to  recover  £100,  which  she  alleged  he  had  borrowed  from 
her  in  July  1867,  and  for  which  he  had  granted  a 
promissory-note.  The  promissory-note  was  produced  and 
founded  on.  Robertson  stated  in  his  defences  that  the 
sum  in  the  note  had  never  been  paid  to  him,  and  also  that 
he  had  entered  into  an  arrangement  with  his  brother, 
whereby  his  brother,  for  certain  considerations,  became 
liable  for  his  debts ;  and  that  the  action  was  not  really  at 
the  instance  of  Mrs.  Shirra,  but  at  that  of  his  brother,  who 
was  the  real  dominus  litis.  He  stated  also  that  no  debt 
was  due  to  Mrs.  Shirra  in  respect  of  the  note,  **  the  same 
having  been  paid  or  otherwise  extinguished  by  arrange- 
ment between  the  ptirsuer  "  and  his  brother.  The  Sheriff- 
substitute  (Hallard)  repelled  the  defences,  and  decerned 
in  favour  of  Mrs.  Shirra. 

The  Sheriff  (Davidson)  on  appeal  recalled  his  Sub- 
stitute's interlocutor,  and  allowed  the  defender  a  proof 
before  answer,  by  writ  or  oath  of  the  pursuer,  of  certain 
statements  in  his  defences.  Mrs.  Shirra  appealed  to  the 
Court  of  Session.  When  the  appeal  was  in  the  Single  Bills 
no  appearance  was  made  for  the  respondent,  and  no  ob- 
jection was  taken  to  the  competency  of  the  appeal,  but 
when  it  came  on  for  hearing  an  objection  to  the  compe- 
tency was  taken  by  the  bench. 


Argued  for  Mrs.  Shirra — 

The  appeal  was  quite  competent  under  the  terms  of  the  24th 
section  of  the  Sheriff-Gonrt  Act  of  1853  (16  and  17  Vict  cap. 
80),  which  were : — '*  It  shall  be  competent,  in  any  caose  exceed- 
ing the  value  of  £25,  to  take  to  review  of  the  Gourt  of  Session 
any  interlocutor  sisting  process,  and  giving  interim  decree 
for  payment  of  money  ;  and  any  interlocntor  disposing  of  the 
whole  merits  of  the  cause,  although  no  decision  has  been  giyen 
as  to  expenses,  or  although  the  expenses,  if  such  have  been 
found  due,  have  not  been  modified  or  decerned  for.*'  The  terms 
of  the  53d  and  54th  sections  of  the  Gonrt  of  Session  Act,  1868  (31 
and  32  Vict.  cap.  100),  were  also  such  as  clearly  to  make  tiiis 
interlocutor  appealable.  The  practical  result  of  the  SherifTs 
interlocutor  was  that  it  disposed  of  the  whole  cause,  and  it  could 
be  appealed  against  under  the  wording  of  these  sections.  More- 
over, the  effect  of  the  interlocutor,  if  adhered  to,  would  be  to  de- 
bar the  pursuer  from  objecting  to  the  relevancy  of  the  defences. 
Separately,  section  40  of  the  Judicature  Act»  1825  (6  Gea  it., 
cap.  120),  would  apply  to  this  case.  It  provided  ''that  in  ill 
cases  originating  in  the  inferior  courts  in  which  the  claim  is  in 
amount  above  £40,  as  soon  as  an  order  or  interlocntor  aQowing 
a  proof  has  been  pronounced  in  the  inferior  courts  (unless  it  be 
an  interlocutor  allowing  a  proof  to  lie  in  reteniis,  or  granting 
diligence  for  the  recovery  and  production  of  papers),  it  shall  be 
competent  to  either  of  the  parties,  or  who  may  conceive  that 
the  cause  ought  to  be  tried  by  jury,  to  remove  the  process  into 
the  Gourt  of  Session  by  bill  of  advocation."  That  showed  that 
the  Legislature  meant  an  order  for  proof  to  be  the  subject  of 
appeal  if  either  of  the  parties  saw  fit. 

Argued  for  Robertson — 

This  appeal  was  incompetent.  The  judgment  was  in  no  mj 
a  final  one,  or  such  an  one  as  came  under  the  enumeration  in  tbs 
24th  section  of  the  Sheriff-Gourt  Act  of  1853.  Moreover,  it  had 
been  held  that  a  Sheriff's  interlocutor  allowing  a  proof  saipis 
vel  juramento  was  not  appealable  under  the  40th  section  of 
the  Judicature  Act — ^Primrose  v.  Mackenzie,  Nov.  18,  18J»^ 
antCy  vol.  xxxii.  p.  2. 

Authorities  cited  :^Ooom  v.  Lamond*s  Tra.,  May  li,  1872, 
ante,  volfkliv.,  p.  385.  Hamilton  v,  Henderson,  June  10, 1837t 
15  Sh.  1105. 

At  advising — 

Lord  President. — ^The  question  which  we  have  now  to 
dispose  of  is  as  to  the  competency  of  this  appeal,  and  as  the 
question  thus  raised  is  one  of  importance,  we  have  veihaOy 
consulted  our  brethren  of  the  Second  Division,  and  we  have  unani* 
mously  arrived  at  the  same  result.  The  Sheriff-substitute,  by  his 
interlocutor  of  December  13,  1872,  repelled  the  defences  asi^ 
relevant,  but  on  appeal  the  Sheriff  readied  that  interlocutor,  and 
allowed  the  defender  a  proof  before  answer  of  the  first  and  seventh 
statements  in  his  revised  defences,  by  the  writ  or  oath  of  tha 
pursuer.  The  peculiarity  of  the  case  is  that  this  appeal  is  by 
the  pursuer,  to  whose  oath  reference  is  made  by  the  intedo- 
cutor  appealed  against.  The  pursuer  contends  that  the  jod^ 
ment  of  the  Sheriff-substitute  is  well  founded,  and  she  saji 
that  if  the  judgment  of  the  Sheriff  is  to  stand,  and  her  oath  k 
taken,  she  will  lose  the  benefit  of  any  objection  she  might  have 
taken  on  the  relevancy.  This  is  not  quite  correct,  but  still  tiiere 
is  a  good  deal  in  the  complaint,  and  we  all  felt  comdderahit 
sympathy  for  the  pursuer,  and  if  we  could  have  held  the  inte^ 
locutor  appealable  we  should  have  done  so.  But  unfortunate^ 
the  24th  section  of  the  Act  16  and  17  Vict,  is  conclusive,  for  it 
not  only  enumerates  what  interlocutors  shall  be  appealable^  hot 
it  further  enacts  that  it  shall  not  be  competent  to  review  a«J 
others ;  and,  as  regards  the  last  class  of  interlocutors  0Mft> 
tioned,  namely  those  disposing  of  the  whole  merits  of  the  caae, 
we  are  further  enlightened  as  to  what  they  are  by  section  53  of 
the  Gourt  of  Session  Act  of  1868.  It  has  been  sng^sted  as 
matter  for  consideration  whether  this  case  does  not  oome  nadsr 
section  40  of  the  Judicature  Act ;  but  all  the  authorities  aie 
against  that  view,  and  so,  on  the  whole  matter,  I  am  with  n* 
luctance  of  opinion  that  this  appeal  against  this  inteifociitor  d 
the  Sheriff  is  incompetent. 

The  other  Judges  concurred. 

Counsel  for  the  respondent  moved  fisr  ezpenBee.    Ob* 
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jected  by  counsel  for  the  pursuer,  that  the  objection  to  the 
competency  had  not  been  taken  by  the  respondent  when 
the  appeal  was  in  the  Single  Bills,  but  by  the  bench  at  the 
hearing,  and  no  expenses  should  be  found  due — Kerr  v. 
Craigie,  May  1873  (unreported). 

The  following  interlocutor  was  pronounced  : — 

**  Jth  June  1873.— The  Lords  having  heard  counsel  for  the 
I>arties  on  the  competency  of  the  appeal  refuse  the  appeal  as 
incompetent :  Find  no  expenses  due  to  or  by  either  party,  and 
decern." 

Ad.  Brand;  A.  W.  Hastie,  S.S.C.  AgenL---AH.  Asher; 
Millar,  Allardice,  and  Bobson,  W.S.  Agenis.—M,  CUrk, 

A.E.H. 


June  7,  1873. 

FIBST  DIYISTOK. 

Stephen  Potter,  Pursuer^  v.  The  North  British 
Railway  Company,  Defenders. 

Meparaiion  —  Railway  —  Liahility  —  Contributory  negligence — 
Excessive  Damages— A  train  drew  up,  on  a  dark  evening, 
at  a  side  station,  before  all  the  carriages  were  opposite  the 
platform.  The  name  of  the  station  was  called  out,  and  one 
of  the  passengers,  who  was  in  a  carriage  which  was  not 
opposite  the  platform,  proceeded  to  alight,  goiug  out  of  the 
carriage  backwards  ;  he  fell  three  feet  three  inches  and  sus- 
tained a  somewhat  severe  injury.  There  was  no  station 
light  at  the  place  where  he  fell.  The  passenger  raised  an 
action  of  damages  against  ^the  railway  company,  and  the 
jury  returned  a  verdict  in  his  favour  with  £600  of  damages. 
Hdd  on  a  motion  by  the  company  for  a  new  trial  on  the 
grounds  of  (1.)  no  liability ;  (2.)  contributory  negligence;  and 
(3.)  excessive  damages,  that  the  company *s  servants  were 
guilty  oC  negligence  in  not  warning  the  passenger  of  his 
danger,  and  not  assisting  him  toalight ;  that  no  such  negligence 
on  the  part  of  the  passenger  was  proved  as  to  nuike  the  verdict 
plainly  wrong — the  question  being  eminently  a  jury  one; 
and  that  the  amount  of  damages  awarded  was  not  ^"^^cessive 
as  to  justify  the  Court  in  granting  a  new  trial. 

Mr.  Potter  having  met  with  an  accident  at  Heriot 
Station  on  the  North  British  Railway  Company's  line, 
raised  an  action  of  damages  against  the  company.  A 
record  was  closed,  and  the  following  issue  was  ad- 
justed : — 

"Whether,  on  or  about  30th  September  1872,  and  at  or  near 
Heriot  station  on  the  defenders'  line  of  railway,  the  pursuer  fell 
and  was  injured  through  the  fault  of  the  defenders,  to  the  loss, 
injury,  and  damage  of  the  pursuer?     Damages  laid  at  £1000.*' 

The  case  was  heard  for  three  days  by  Lord  Mure  and  a 
jury ;  and  a  unanimous  verdict  for  the  pursuer,  with  £600 
.  damages,  was  returned.  The  defenders  moved  for  a  rule 
on  the  pursuer  to  show  cause  why  the  verdict  should  not 
be  set  aside  and  a  new  trial  granted,  on  three  grounds,  (1.  j 
that  there  was  no  evidence  of  negligence,  on  the  part  of 
the  company,  to  go  to  a  jury ;  (2.)  that  even  though  the 
company's  servants  were  to  blame  to  some  extent,  the 
accident  was  truly  owing  to  the  contributory  negligence 
of  the  pursuer ;  and  (3.)  excessive  damages.  The  rule 
waa  granted  on  2l8t  May  1873.  The  circomstances  and 
nature  of  the  accident,  as  stated  by  the  pursier  at  the 
trial,  were  as  follows  :— 

"  On  Monday  September  30,  1872,  went  out  in  evening  to 
Heriot — time  seven  at  Eskbank  in  usual  case — took  seat  in 
tbird-dass  carriage—  second  carriage  from  end — second  carriage 
from  van.  Tn^n  arrived  at  Heriot  on  thi  t  night  at  a  little  after 
#ight.  Think  about  8.6.  It  was  late,  and  I  looked  at  my 
watch  on  train  approaching  station.  It  was  nearly  half-an-hour 
}ale.  Train  stopped,  and  I  heard  porter  calling  out  word 
.  Heriot'  I  thought  we  were  at  platform,  and  opened  carriage 
door  and  pepped  onl    I  stepped  on  iron  step  of  cl^Tiage  aa.  I 


got  out.  With  next  foot  I  intended  to  take  platform,  and  fell. 
I  fell  on  my  back  with  my  feet  towards  wheel  of  carriage.  I 
fell  across  a  rail — one  of  rails  of  a  siding.  My  back-bone  or 
part  of  person  very  near  back-bone  struck  against  raiL  I  fell 
with  violence.  I  tried  to  get  up,  and  fell  down  again.  My 
legs  were  useless  from  want  of  power.  On  the  second  occasion 
I  fell  on  back  of  my  head.  I  did  not  feel  pain  at  this  time, 
but  stunned  in  head.  A  gentleman  who  alighted  from  same 
carriage  came  to  my  assistance,  and  then  the  porter.  Gentle- 
man came  first ;  he  caught  me  by  shoulder,  and  pulled  me  back 
from  wheel.  He  then  got  into  carriage,  when  train  moved  off, 
as  he  was  going  further.  I  was  then  carried  into  station  by 
porter  and  policeman.  Murray  is  porter's  name.  Don*t  know 
name  of  policeman.  They  took  me  to  booking-office,  and  laid 
me  on  some  bags  of  wool. 

'*  Carriage  had  stopped  short  of  platform.  Night  was  very 
dark  by  time  we  arrived  at  Heriot.  There  was  no  light  to 
show  me  where  I  was  stepping.  I  lay  about  an  hour  in  book- 
ing-office. Pain  came  on  while  I  was  lying  there,  on  my  back 
and  also  on  my  head.  Not  very  violent  at  first.  Conveyance 
was  sent  for,  a  dogcart^  and  I  was  taken  in  it  to  Kirkland  HilL 
Policeman,  porter,  and  two  ploughboys  who  brought  dogcart, 
went  with  me.  .  .  . 

"  Crosa-examined, — Took  out  season  ticket  on  1st  September, 
and  had  travelled  every  Saturday  in  August ;  after  September 
I  travelled  every  night  but  Sunday  by  same  train.  Never  paid 
particular  attention  to  station,  but  knew  it  welL  Train  did 
not  always  draw  up  opposite  platform ;  one  night  it  went  a 
good  deal  beyond  it.  It  generally  overshot  platform ;  night  in 
question  first  time  it  was  short  of  platform.  Till  that  night  I 
had  always  got  down  at  platform.  After  the  accident  I  got 
down  once  at  level  crossing  with  assistance  of  porter  and  station- 
master.  There  is  platform  to  the  north,  and  platform  to  the 
south  side  of  level  crossing.  It  is  public  road,  I  believe,  at  cross- 
ing. 

"  One  carriage  stopped  on  level  crossing,  one  I  was  in.  This 
never  happened  before  to  me.  Did  not  notice  the  train  stop- 
ping at  crossing  before  this,  or  know  that  trains  stopped  there. 
They  never  did  before  that  night  in  my  experience,  but  they 
may  have  done  so  occasionally.  I  had  parcel  that  night ;  not 
heavy.  It  was  on  floor  of  carriage  when  I  opened  the  door. 
It  had  been  on  seat,  and  I  put  it  on  floor  before  I  got  out.  It 
was  a  parcel  of  beef,  nine  pounds  weight  perhaps. 

**  I  looked  out  of  carriage  window  before  I  opened  door ;  was 
looking  toward  Heriot  at  time.  Saw  lamp  which  I  think 
man  was  moving  in  his  hand.  He  was  calling  out  *  Heriot '  as 
he  was  waving  *  lamp.'  I  understood  he  meant  it  was  station 
to  get  out  at.  Did  not  understand  why  he  was  waving.  I  did 
not  see  lamp  of  station.  The  man  with  lamp  passed  the  car- 
riage before  I  got  out.  Did  not  see  him  do  so,  as  I  was  arranging 
parcel  and  coat ;  window  was  closed  and  I  was  sitting  on  seat. 
I  opened  window,  but  cannot  say  whether  I  opened  door  from 
outside  or  inside.  Don't  know  if  you  can  open  it  from  inside. 
Think  I  would  open  door  from  outside.  Did  not  look  where  I 
was  before  opening  door.  Knew  I  was  at  Heriot  station,  but 
did  not  take  any  trouble  to  see  whether  opposite  platform  or 
not.  Steitped  on  to  iron  step  with  back  outwards ;  I  always 
do  that  when  at  platform.  I  did  not  get  out  with  face  to  plat- 
form that  night,  because  not  my  custom.  There  was  light  in 
carriage,  and  I  saw  step  by  that.  I  was  holding  on  by  handle 
and  feeling  for  platform  with  other  foot.  Put  down  parcel  on 
floor  to  be  ready  to  get  it  away.  Don't  know  why  I  did  not 
leave  it  on  seat  except  that  I  thought  it  handier  to  have  it  on 
floor.  I  had  not  to  pat  my  hand  up  to  seat  for  it  when  down 
on  ground,  and  put  it  on  floor  as  handier  to  get  at  platform.  .  .  . 

'*  There  was  light  in  carriage  Did  not  see  light  put  down 
on  ground  behind  carriage.  Knew  porter  bad  passed  to  the  end 
of  train,  because  he  came  from  there  to  help  me  up.  Had  not 
seen  him  pass. 

*'  Re-examined, — There  is  light  at  station  on  side  at  which 
train  stopped.  It  is  inside  the  shed.  This  is  before  yon  come 
to  the  level  crossing  going  from  Eskbank.  If  you  have  not 
passed  this  lamp  you  know  yon  have  not  come  to  crossing.  We 
had  not  passed  lamp  that  night  The  light  of  this  lamp  did 
not  shine  on  the  place  where  I  felL  Sides  of  shed  prevented  it 
Platform  at  Heriot  comes  up  above  footboard.  There  is  a  good 
distance  between  floor  of  cunt^  and  platfonn.    It  waa  miNre 
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convenient  for  me  if  at  platform  to  take  parcel  off  floor  than  off 
seat. 

**  The  way  I  came  out  of  carriage  on  that  night  was  my  usual 
way.  The  handle  I  laid  hold  of  was  on  left  hand  side  of  door 
as  I  came  down.  I  took  hold  of  it  with  left  hand.  I  came  out 
with;my  usual  care." 

This  evidence  was  substantially  corroborated  by  all  the 
witnesses,  the  only  variations  being  as  to  the  darkness  of 
the  night,  and  whether  the  light  from  the  bull's  eye  lamp 
on  the  van,  and  from  the  porter's  lamp,  was  not  sufficient 
to  show  the  pursuer  that  he  was  not  opposite  the  platform. 

The  following  were  the  measurements  at  the  station:  — 

<*  James  Paterson,  cabinet  maker,  Dalkeith. — ^Went  to  Heriot 
to  make  measurements  this  month  of  platform,  shed,  etc. 
There  are  two  platforms  on  side  of  arrival  from  Edinburgh. 
They  are  separated  by  level  crossing.  The  platform  nearest 
Eskbank  is  called  north  platfonn.  This  one  is  89  feet  long  ex- 
clusive of  slope  at  each  end.  Breadth  of  platform  from  railway 
to  shed  is  19  feet.  Platform  is  2  feet  1  from  level  of  ground  on 
which  rails  are.  Shed  is  24  feet  long ;  depth  6  feet  1 0 ;  about 
7  feet  high ;  only  open  to  front ;  south  platform  82  feet ;  breadth 
and  height  same  as  north ;  distance  between  two  platforms 
where  level  crossing  is,  is  39  feet  independent  of  slopes. 

"Shed  supported  by  pillars  in  front,  and  lighted  by  one 
lamp  inside  of  shed.  It  is  6  feet  9  from  ground.  It  is  in  centre 
of  shed. 

-  **  Light  from  this  lamp  would  not  reach  place  20  yards  to 
Eskhank  side  of  north  platform.  I  tested  this  myself  and  rays 
only  reached  the  bottom  of  slope.  Side  of  shed  prevented  the 
light  getting  further. 

"Foot-boanls  of  carriages,  I  saw,  were  one  to  two  inches 
below  back  of  platform  at  Heriot.  Iron  step  would  be 
1  foot  2  inches  above  top  of  platform.  Did  not  measure  dis- 
tance from  floor  of  carriage  to  iron  step,  but  think  it  would  be 
from  6  inches  to  8  inches. 

**  Examined  lamp  used  on  the  vans  of  North  British  Railway. 
They  are  oil  lamps,  bull*s  eye,  and  show  white  and  red.  Height 
of  those  lamps  from  ground  is  about  9  feet.  Object  of  bull's 
eye  is  to  concentrate  rays  and  throw  light  direct  in  front. 
Diameter  of  bull's  eye,  5  inches. 

**  Measured  some  carriages  and  guard's  van.  Van  about  17 
feet  long.  Third  class  4  compartments,  23  feet.  Second  class, 
same  length.     First  class,  17  feet,  of  3  compartments." 

The  actual  distance  which  the  pursuer  fell  was  3  feet 
3  inches. 

The  medical  evidence  as  to  the  extent  of  the  injury 
suffered  by  the  pursuer  was  conflicting,  but  it  appeared 
that  he  had  suffered  from  concussion  of  the  spine.  All 
the  doctors  anticipated  that  he  would  ultimately  recover. 

The  pursuer  stated  that  his  income  as  a  painter  and 
glazier  had,  for  some  years*  previous  to  the  accident,  been 
£250  per  annum,  but  that  it  had  since  fallen  off  greatly 
owing  to  his  inability,  in  consequence  of  his  injuries,  to 
attend  to  it  properly.  His  books  had  not  been  regularly 
kept,  and  there  had  been  no  annual  balances.  He,  how- 
ever, adduced  evidence  to  show  the  nature  and  extent  of 
his  business  transactions,  which  corroborated  bis  own  state- 
ment in  a  great  measure.  He  was  unable  to  state  how 
much  he  had  previously  returned  for  income-tax,  but  be- 
lieved it  to  be  about  £150. 

The  defenders  had  pleaded — 

(1.)  The  injuries  complained  of  by  the  pursuer  not  having 
been  caused  through  the  fault  of  the  defenders,  or  of  any  one 
for  whom  they  were  responsible,  they  were  entitled  to  absolvi- 
tor,  with  expenses.  (2.)  The  pursuer  having  by  his  own  negli- 
gence caused  or  contributed  to  the  injuries,  could  not  recover 
damages  therefor. 

Argued  for  Potter— 

The  verdict  was  a  correct  one,  and  should  be  sustained.  The 
railway  company  was  clearly  to  blame  for  the  accident  which 
the  pursuer  had  met  with.  The  train  had  come  to  a  final  stop, 
IM  regarded  that  station;  the  name  of  the  station  bad  been 


called  out,  and  the  passengers  were  entitled  to  assume  that 
'  they  were  expected  to  alight.  The  railway  company  was  bound 
to  provide  reasonable  means  for  passengers  to  alight.  The  train 
was  not  drawn  up  at  the  platform,  and  the  night  was  dark,  and 
no  warning  was  given  by  the  company's  officials.  There  vas 
no  contributory  negligence  on  the  part  of  the  pursuer.  He 
came  out  of  the  train  at  his  accustomed  station,  after  the  train 
had  come  to  a  stop,  and  was  injured  in  consequence  of  tbe 
carelessness  of  the  defenders*  servants  in  not  drawing  up  the 
train  at  the  proper  place,  and,  when  that  had  happened,  not 
warning  the  passengers  of  their  danger — Foy  r.  Brighton  Bail- 
way  Co.,  January  14,  1866, 18  Scott's  Com.  Ben.  Rep.  N.S.  225; 
PrUger  v,  Bristol  and  Exeter  Railway  Co.,  Febmary  9  and  10, 
1871,  24  Law  Times,  Rep.  N.S.  105 ;  Bridges  v.  North  London 
Railway  Co.,  May  11, 1871,  Exch.  Ch.,  6  Law  Rep.  (Q.  R)  377; 
Cockle  V.  London  and  South-Eastem  Railway  Co.,  May  23,  1872, 
Exch.  Ch.,  7  Law  Rep.  (C.  R)  321. 

As  regarded  the  amount  of  damages  awarded,  the  medical 
evidence  went  to  show  that  though  the  pursuer  was  in  tbe  fair 
way  of  recovering,  still  he  was  not  now,  and  might  never  be, 
able  to  resume  his  ordinary  avocations.  Moreover,  his  income 
had  been  large  enough  to  entitle  him  even  to  a  greater  nui 
than  had  been  awarded. 

Argued  for  the  North  British  Railway  CompaDj — 

Two  questions  fell  to  be  decided  ;  (1.)  whether  the  company 
was  truly  liable  for  this  accident?  and  (2.)  if  so,  whether  the 
damages  awarded  were  not  excessive  ?  With  regard  to  the  fint 
of  these  points,  it  was  necessary  to  consider  (a)  the  position  of 
the  train  aiid  the  platform  with  reference  to  recent  decision! 
on  such  questions.  If  it  was  admitted  that  the  train  was  at  ita 
final  stoppage  for  that  station,  and  that  under  ordinary  circnm- 
stances  the  platform  was  long  enough  for  the  convenience  and 
safety  of  the  public,  could  it  be  said  that  it  was  negligence  oa 
the  part  of  the  Company*s  servants,  such  as  would  expose  the 
Company  to  an  action  of  this  sort,  merely  to  stop  the  train,  and 
so  invite  passengers  to  alight  without  warning  ?  The  decisioBi 
on  this  point  had  varied  greatly.  In  the  cases  of  Prager  and 
Cockle  {9upra),  the  train  was  professedly  opposite  the  pUtfom^ 
and  the  j||8sengers  were  entitled  to  assume  that  the  platform 
was  satJIHyd  that  they  might  alight,  while  in  point  of  fact  the 
platfomiwTts  not  safe.  In  both  those  cases  the  train  was  oppo- 
site the  platform,  although  it  was  not  safe  to  alight,  and  iht 
train  being  there,  it  was  held  that  the  company  invited 
passengers  to  alight,  and  therefore  when  an  acciden^  happened 
the  company  was  liable.  These  were  very  different  from  thii 
case  ;  the  train  was  not  opposite  the  platform,  it  had  drawn  op 
before  it.  The  case  of  Bridges  {supra)  was  the  latest  case  when 
the  train  was  not  up  to  the  platform,  and  in  that  case  it  was 
held  that  the  mere  fact  of  drawing  up  not  in  front  of  the  plat- 
form did  not  infer  negligence  and  liability.  No  person  was  en- 
titled, as  a  matter  of  certainty,  to  expect  that  the  whole  trail 
was  op))08ite  the  platform,  even  when  the  passengers  were  ex- 
pected to  alight.  What  took  place  in  this  case  was  exactly 
what  was  held  in  Bridges's  case  not  to  infer  liability.  Ike 
servants  of  the  railway  company  were  not  bound  to  gtn 
passengers  warning,  even  on  a  dark  night,  because  no  one  wai 
entitled  to  assume  that  the  train  always  stopped  opposite  tibe 
platform.  If  a  train  stopped  half  opposite  the  platform  and 
half  not,  then,  though  there  certainly  was  an  invitation  on  tlM 
part  of  the  Company  to  the  passengers  opposite  the  platform  to 
descend,  the  others  must  look  out  for  themselves.  It  must  bt 
assumed  as  a  fact  that  the  mere  stopping  of  a  train  with  put  ei 
it  not  up  to  the  platform  was  not  negligence  on  the  part  of  t 
Railway  Company's  servants  such  as  to  infer  liability.  Ike 
pursuer  here  was  in  the  habit  of  travelling  by  this  train,  and 
knew  that  it  did  not  usually  stop  exactly  at  ^e  platform,  and 
still  he  blames  the  Company  for  his  accident. 

The  case  of  Foy  (hupra)  was  easily  distinguished  from  tkii 
one,  because  in  that  case  the  passenger  wa«  desired  to  ali^ 
by  one  of  the  Company  porters,  and  '^at  at  the  terminus  too. 

In  the  two  cases  of  Harrold  o.  Great- Western.  Railway  Onh- 
pany,  April  30,  1866,  14  Law  Times,  Rep.  N.a  440 ;  and  Siaar 
V.  Great- Western  Railway  Company,  May  1,  1868,  S  Lawfiflpk 
(Exch.),  150,  and  Feb.  9,  1869,  4  Law  Bep.  (Exch.),  117, 
it  had  been  held  that  the  mere  fact  of  stopping  a  tnin  not  op" 
poeite  the  platform  did  not  infer  n^Ugeaoe  <«  the  psit  of  IIm 
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railway  company.  Ev^eo  though  there  was  an  invitation  to 
alight,  that  would  not  make  the  railway  company  liable  for 
any  injury  snfferefl  by  a  passenger.  (6)  There  was  also  con- 
tributory negligence  here  on  the  part  of  the  passenger.  This 
vras  a  point  which  had  not  been  before  the  Court  in  the  cases 
of  Prager  and  Cockle,  the  only  qiiestiou  discussed  in  these  cases 
being  whether  there  was  evidence  of  negligence  on  the  part  of 
the  railway  companies*  servants  sufficient  to  go  to  a  jury. 

The  conduct  of  the  pursuer  must  be  considered  in  this  case. 
It  must  be  admitted  that  every  passenger  is  bound  to  take 
reasonable  care  of  himself.  His  own  statement  showed  that  he 
'was  culpably  careless  here.  Was  it  to  be  maintained  that  a 
passenger  was  entitled  just  to  o])en  a  carriage  door  and  go  out 
without  looking  where  he  was  going  ?  Is  a  man  not  negligent 
who  goes  out  of  a  carriage  backwards  without  having  looked 
where  he  was  to  alight  ?  There  was  a  duty  upon  both  parties 
in  such  a  case  as  this ;  a  duty  on  the  railway  company  to  warn, 
and  on  the  passenger  to  look  out.  On  his  own  statement,  was 
it  not  evident  that  the  pursuer  materially  contributed  to  the 
accident  ?  Even  if  it  were  assumed  that  the  company  was  bound 
to  warn  passengers,  still  a  ])as8enger  was  not  entitled  to  suppose 
that  the  company  was  so  bound  as  to  relieve  him  of  the  duty 
of  taking  reasonable  precautions  for  his  own  safety.  The  case 
here  was  not  that  the  pursuer  met  with  the  accident  when  in  the 
knowledge  that  he  was  not  at  the  platform;  it  was  because  he 
chose  to  assume  that  the  train  was  at  the  platform  instead  of 
looking  out  to  see  where  he  was.  He  was  not  entitled  to 
assume  that  the  train  was  always  to  a  certainty  at  the  platform. 
If  he  could  have  proved  that  he  could  not  have  seen  where  ho 
was,  he  should  be  absolved  from  taking  precautions,  because 
trying  would  have  done  no  good.  But  he  himself  says  he  took 
no  trouble.  The  onus  was  on  him  to  prove  that  he  could  not 
have  seen,  and  this  he  had  failed  in  doing.  If  a  passenger  did 
not  know  where  he  was,  he  was  bound  to  sit  still  or  inquire  ; 
and  if  he  was  carried  past  his  station  he  had  ao  action  against 
the  railway  company.  The  case  of  Siner  [supra)  was  conclusive 
on  the  point  of  knowledge  on  the  part  of  the  passenger. 

(2.)  On  the  question  of  excessive  damages,  even  assuming 
that  his  injury  was  of  the  nature  stated  by  himself,  and  his 
income  also  what  he  put  it  at,  still  the  damages  awarded  were 
excessive.  But  the  doctors  differed  as  to  the  extf^*'  >f  his 
injury,  and  he  had  never  paid  income-tax  on  more  tikdh  £150. 
This  was  certainly  not  a  case  for  such  enormous  damages.  The 
roles  with  respec^t  to  damages  were  fully  discussed  in  the 
following  cases — Houlden  v.  Couper,  December  20, 1871,  ante, 
voL  xlir.  p.-  144 ;  Stewart  v,  Caledonian  Railway  Company, 
October  26,  1869,  ante,  voL  xlii.  p.  38;  Miller  v.  Hunter, 
^Tovember  24,  1865,  ante,  vol.  xxxviil  p.  52  ;  Snare  v.  Earl  of 
Fife's  Trustees,  June  19,  1852,  an^,  vol.  xxiv.  p.  539 ;  Adamson 
V.  Whitson,  February  21,  1849,  II  D.  680. 

At  advising — 

Lord  President. — ^The  defenders  in  this  action  obtained  a 
rule  upon  three  different  grounds.  The  first  ground  was  that 
there  was  no  evidence  to  go  to  the  jury  of  negligence  on  their 
part  causing  the  injury  for  which  damages  are  sought  by  the 
porsaer.  The  second  ground  was  that,  even  on  the  assumption 
tbat  there  was  negligence  on  the  part  of  the  defenders,  there 
WAS  contributory  negligence  on  the  part  of  the  pursuer  leading 
to  the  accident.     The  third  ground  was,  excessive  damages. 

"We  have  now  heard  the  pursuer  show  cause  against  l^e  rule, 
mnd  a  reply  from  the  defenders,  and  we  are  to  dispose  of  the 
Cftae  npon  these  three  different  grounds.  It  is  a  case  of  some 
Bteety  undoubtedly,  but  as  regards  the  first  ground, — want  of 
evidence  of  negligence  on  the  part  of  the  defenders, — I  think 
the  case  is  pretty  clear.  The  train  by  which  the  pursuer  was 
travelling  was  to  stop  at  the  Heriot  Station,  and  the  proximate 
cause  of  the  accident  was  that  the  carriage  in  which  the  pursuer 
-was  travelling  was  not  brought  opposite  the  platform,  and  he 
required,  in  leaving  the  carriage,  to  descend  from  the  floor  of  the 
carriage  to  the  level  of  the  rails ;  and,  the  place  being  dark,  he 
came  out  expecting  to  find  a  platform,  and  descended  much 
farther  than  he  had  expected,  and  so  fell  over  and  was  injured. 
Xow,  this  Heriot  platform  is  of  sufficient  length  to  have  accom- 
modated the  whole  train.  The  length  of  the  platform  was  very 
conaulerably  greater  than  the  length  of  this  particular  train. 
The  phitloim  ia  divided  into  two  Dear  the  centre  by  a  level 


crossing,  and  yrhere  the  level  crossing  exists  there  is  no  platform, 
and  a  person  getting  out  of  a  carriage  there  would  require  to 
descend  to  the  level  of  the  rails  ;  but  upon  one  side  of  this  level 
crossing  the  platform  extends  89  feet,  and  upon  the  other  side 
of  it  it  extends  82  feet,  so  that,  with  the  interruption  of  the 
level  crossing,  there  was  ample  platform  accommodation 
for  this  or  even  a  much  larger  train  than  this  was.  It  is  not 
explained  in  any  way  why  the  train  was  not  brought  up  to  the 
platform ;  in  short,  it  is  left  to  be  inferred  that  it  was  a  mere 
accident  that  it  was  not  so, — some  slight  miscalculation  probably 
in  the  driver  of  the  engine  in  stopping  a  little  too  soon.  That 
certaiuly  in  itself  cannot  be  called  negligence  on  the  part  of  the 
company  or  the  company's  servants,  because  it  is  a  sort  of  thing 
that  may  occur  frequently  without  any  fault  at  all.  Arresting 
a  train  by  the  application  of  drags  and  the  stopping  of  the  engine 
is  a  thing  which  will  take  effect  more  or  less  readily  according 
to  circumstances,  according  to  the  state  of  the  rails  as  affected 
by  wet,  or  according  to  the  state  of  the  atmosphere  as  being  wet 
also,  and  also  in  some  degree  it  may  depend  on  whether  the 
wind  is  favourable  or  the  reverse.  In  short,  there  are  a  great 
many  circumntances  affecting  that,  which  will  easily  account  for 
a  train  not  being  brought  exactly  opposite  to  the  platform.  But 
when  this  occurs,  there  is  certainly  a  demand  upon  the  company's 
servants  to  do  all  they  can  to  proWde  against  evil  consequences 
resulting  from  it.  If  the  ground  in  the  neighbourhood  of  the 
station  is  of  such  a  character  that  it  would  not  be  very  safe  for 
passengers  to  get  out  except  upon  the  platform,  that  would 
probably  impose  upon  the  company's  servants  an  obligation  to 
rectify  the  mistake  in  the  most  obvious  way, — that  is  to  say,  to 
put  the  train  in  motion  again  and  bring  it  to  the  platform.  That 
would  be  the  most  obvious  remedy.  Butif  it  is  thought  not  worth 
while  to  take  that  trouble  or  to  encounter  the  delay  which  per- 
haps might  arise  thereby,  then  it  seems  to  me  that  the  com- 
pany's servants  ought  to  see  that  the  passengers  who  have 
occasion  to  get  out  at  a  place  where  there  is  no  platform  ought 
to  be  warned  in  some  way  to  take  care  of  themselves,  or  helped 
in  some  way,  if  necessary,  in  descending  from  the  carriages.  Now, 
the  place  where  this  pursuer  had  to  get  out  was  certainly  a  place 
of  some  danger,  and  it  must  be  observed  also  that  he  had  no 
alternative  but  to  get  out  there.  It  was  plain,  and  he  took  it  for 
granted, — and  was  right  in  taking  it  for  granted, — that  the  per- 
sons conducting  the  train  intend^  the  Heriot  passengers  to  get 
out  where  the  train  stopped.  There  was  no  intention  of  altering 
the  position  of  the  train  before  they  got  out,  and,  therefore,  the 
alternative  presented  to  him  was  either  to  get  out  or  to  allow  him- 
self to  be  carried  on.  As  to  the  doctrine  propounded  to  us  that 
a  passenger  in  such  a  position  should  not  get  out  unless  he  is 
perfectly  satisfied  that  he  can  do  so  with  safety,  and  that  his 
proper  remedy  is  to  allow  himself  to  be  carried  on  and  then 
bring  an  action  of  damages  for  the  inconvenience  occasioned  to 
him,  that  is  a  doctrine  which  I  cannot  adopt.  I  think  that  the 
pursuer  had  no  alternative  but  to  get  out  where  he  did.  The 
place,  as  I  said  before,  was  a  place  of  some  danger.  This  is 
quite  plain.  It  is  proved,  I  think,  by  the  circumstance  that  a 
person  getting  out  of  a  carriage  there  had  to  make  a  very  con- 
siderable descent,  and  even  if  he  had  been  quite  aware  of  what 
he  had  to  do,  the  night  being  dark,  it  was  not  a  very  safe  thing 
to  get  out,  at  least  without  some  assistaoce.  The  porter  at  the 
station  very  plainly  confirms  this  impression,  because  he  said 
that  when  he  went  back  upon  the  train  stopping,  to  the  van  to 
get  his  parcels,  he  saw  nobody  coming  out  of  the  carriages  which 
were  not  opposite  the  platform,  and  if  he  had  he  would  have 
8topt)ed  and  assisted  them  or  warned  them  that  they  had  to  de- 
scend to  the  level  of  the  rails.  It  is  quite  plain,  therefore,  that 
the  porter  thought  that  anybody  getting  out  there  ought  to 
have  been  either  aided  or  warned.  And  there  is  other  evidence 
bearing  upon  this.  The  place  where  the  pursuer  got  out  is  even 
a  longer  step  down  than  it  is  to  get  out  opposite  the  level  cross- 
ing ;  and  at  the  level  crossing  both  the  station-master  and  the 
porter  agree  that  it  is  the  practice  to  give  the  passengers  special 
help  in  getting  out  of  a  carriage  that  is  opposite  the  level 
crossing,  so  that  I  think  we  may  fairly  take  it  that  the  place 
where  the  pursuer  had  to  get  out  was  a  place  of  some  danger, 
where  it  was  reasonable  to  expect  that  the  railway  servants 
should  give  some  help,  or  at  least  some  warning,  to  the  passen* 
gers  that  were  to  get  out.  Now,  nothing  of  this  kind  was  done ; 
and  there  was  certainly  no  very  good  light  to  aid  tiiepurtuer  ii) 
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getting  out.  There  were  lights  in  varions  places,  but  they  were 
not  generally  very  available  for  this  purpose.  Tlie  liglit  in  the 
.  station  shed  was  of  no  use.  That  seems  to  be  quite  clear,  be- 
cause the  end  wall  of  the  shed  prevented  the  light  shining  upon 
the  place  where  the  pursuer  was.  There  was  a  light  in  the 
carriage  in  which  the  pursuer  travelled,  but  that  also  afforded 
very  httle  aid.  It  is  said  further  that  the  porter*s  light  was 
placed  upon  the  footboard  of  the  van  when  he  went  back  to  the 
van  to  get  his  parcels,  but  that  was  a  light  of  a  very  peculiar 
Icind,  and  it  is  not  by  any  means  clear  whether  it  would 
have  helped  the  pursuer  to  see  his  way  out  of  the  carriage  or 
the  reverse.  The  light  attached  to  the  van  itself,  I  think,  was 
of  no  use.  It  was  a  bulPs  eye  light,  and  was  at  a  level  of  8  feet 
above  the  ground,  so  that  its  rays  at  the  short  distance  which 
it  was  from  the  place  would  not  shine  upon  the  ground  at  all 
or  upon  any  level  so  low  as  the  place  where  the  pursuer  was 
getting  out.  Upon  the  whole  matter,  therefore,  I  think  that 
the  place  where  the  pursuer  was  intended  to  get  out,  and  was,  I 
think,  morally  obliged  to  get  out,  was  a  place  of  danger,  and 
that  it  was  the  duty  of  the  railway  servants  either  to  provide 
a  different  place  for  him  to  get  out,  by  bringing  the  train  op- 
posite the  platform,  or  to  give  him  some  warning  or  assistance 
in  leaving  the  carriage  ;  and  their  failure  to  do  so  appears  to 
me  to  constitute  negligence  upon  their  part,  which  is  the  negli- 
gence of  the  company. 

But  then  the  question  is,  whether  the  pursuer  did  not  him- 
self contribute  by  his  own  negligence  to  bring  about  the  accident 
of  which  he  complains,  and  this  part  of  the  case  is  attended  with 
more  difficulty.  He  got  out  in  a  way  that  seems  rather  rash 
and  imprudent,  that  is  to  say,  he  did  not  look  before  him,  so  to 
speak.  He  took  for  granted  that  everything  was  right,  and  that 
the  train  was  opposite  the  platform,  and  that  his  carriage  in 
])articular  was  opposite  the  platform.  Now,  his  own  experience 
of  this  station, — for  he  was  a  very  constant  traveller  by  this 
line,  and  this  station  was  the  station  at  which  he  always  stopped, 
' — his  own  experience  of  this  station  taught  him  that  it  was  not  an 
uncommon  thing  for  the  carriage  in  which  he  travelled  not  to  be 
opposite  the  platform.  The  mistake  generally  committed,  no 
/doubt,  was  the  carriage  overshooting  the  platform,  but  it  was 
just  as  possible  that  it  might  fall  short  of  the  platform,  and 
therefore  it  is  rather  doubtful  whether  be  was  entitled  to  as- 
sume that  the  carriage  was  opposite  the  platform.  He  did  not 
apparently  look  out  to  see  whether  it  was  so  or  not ;  whether  he 
would  have  seen  if  he  had  looked  out  is  another  question.  That 
is  very  doubtful,  but  at  all  events  he  certainly  got  out,  and  he 
got  out  with  his  back  foremost,  so  that  in  descending  he  could 
not  very  well  see  what  he  was  putting  his  foot  upon  ;  when  he 
made  the  step  from  the  iron  step  on  the  level  of  the  carriage 
floor,  he  could  not  very  well  see  what  he  was  going  to  step  upon. 
I  cannot  say  that  I  think  that  was  very  prudent,  but  at  the  same 
time  it  seems  to  me  that  that  was  a  question  very  peculiarly 
suited  for  the  jury  to  consider,  and  I  am  notable  to  say  that  the 
evidence  of  negligence  upon  his  part  is  so  clear  and  strong  that 
the  jury  were  certainly  not  justified  in  giving  him  a  verdict.  I 
do  not  say  how  my  own  verdict  would  have  been ;  I  do  not 
think  it  necessary  to  consider  that.  But  I  cannot  say  that  the 
verdict  is  so  plainly  wrong  in  this  respect  that  we  are  entitled 
to  set  it  aside,  and  therefore  I  am  not  for  sustaining  that 
ground  for  a  new  trial  either. 

The  only  remaining  point  is  the  alleged  excess  of  damages. 
Now  we  have  had  occasion  in  some  recent  cases  to  consider  this 
matter,  particularly  in  the  case  of  Houlden  v.  Couper,  in  which 
I  think  we  all  concurred  in  saying  that  we  would  never  inter- 
fere with  the  verdict  of  a  jury  on  the  ground  of  excessive 
damages  unless  the  excess  was  something  very  plainly  extrava- 
gant. That  the  jury  have  given  more  damages  than  the  Court 
would  have  given  in  the  circumstances,  if  they  had  been  sitting 
as  a  jury  themselves,  is  no  reason  at  all  for  setting  aside  the 
verdict.  The  excess  must  be  extravagant,  and  the  only  question 
comes  to  be  whether  this  verdict  is  extravagant  and  excessive 
in  that  sense.  There  is  no  doubt  that  the  injury  sustained  by 
the  pursuer  was  a  serious  injury.  There  is  no  doubt  that  he 
sustained  pecuniary  loss  in  his  business,  not  certainly  to  the 
full  extent  of  the  £600  which  the  jury  awarded,  but  I  am  not 
prepared  to  say  that  there  was  not  a  very  considerable  amount  of 
pecuniary  loss  proved  to  the  jury.  And  then  the  result  of  the 
inedical  evidence  appears  to  me  to  be  that  there  was  concussion 


of  the  si)ine.  I  think  that  is  the  fair  result  of  the  evidence, 
taken  altogether,  and  that  is  a  very  serious  injury,  the  ultimate 
consequences  of  which  it  is  often  very  dlfBcult  to  foresee  ;  and 
although  the  medical  gentlemen  generaUy  take  a  favonnble 
view  of  the  prospects  of  the  pursuer's  recovery,  still  they  all 
admit  that  it  is  one  of  those  cases  which  may  in  its  ultimate 
consequences  be  much  more  serious  than  they  are  at  present 
inclined  to  expect.  The  injury  being  of  that  kind,  and  iti 
possible  effects  hereafter  being  very  difBcult  to  ascertain,  the 
jury,  I  think,  were  entitled  to  some  considerable  margin  in  ai- 
sessing  the  damages  on  this  account ;  and  although  £600  does 
seem  in  the  circumstances  rather  large,  still  I  cannot  prononoee 
it,  taking  all  these  circumstances  into  consideration,  to  be  as 
excessive  award  of  damages.  I  am  therefore  for  discharging  the 
rule. 

Lord  Deas. — The  first  question  is,  whether  there  was  ne^ 
gence  on  the  part  of  the  railway  company  ?  and  I  concur  v^ 
your  Lordship  that  it  is  sufficiently  estabUahed  that  there  wai 
such  negligence.     I  agree  with  your  Lordship  that  it  was  not 
necessarily  negligence  that  the  train  stopped  short  of  the  plat- 
form.   I  think  that  the  neghgence  consisted  in  this,  that,  baring 
stopped  short  of  the  platform,  it  was  the  duty  of  the  company 
to  give  some  notice  or  warning  to  the  passengers  that  it  had 
so  stopped  short,  whereas  no  such  warning  was  given.     The 
train  had  come  to  the  end  of  the  journey,  so  far  as  passengen 
to  that  station  were  concerned,  and  it  was  intended  that  the 
passengers  should  then  and  there  get  out.      Now,  the  arriTiI 
was  at  night,  and  it  was  dark,  except  in  so  far  as  there  mi^ 
be  artificial  light ;  and  that  being  so,  I  think  there  is  gromd 
for  holding  that  there  was  neghgence  on  the  part  of  the  cod- 
pany  in  giving  no  notice,  warning,  or  assistance,  to  the  passoh 
gers.    The  company's  servants  could  not  tell  what  the  cooditios 
of  the  passengers  might  have  been.     Some  of  them  might  hart 
been  lame  ;  some  of  them  very  old  ;  some  of  them  sick ;  mbc 
of  them  might  have  been  children ;  and  to  stop  short  of  the 
platform  in  these  circumstances,  without  any  notice  at  all,  oos* 
stitutes,  in  my  opinion,  negligence. 

The  second— and  a  much  more  difficult  and  a  verynairof 
questig^is,  whether  there  was  also  contributory  negligence  m 
the  I^^Mrthe  pursuer?  Now,  I  agree  in  thinking  tbattbt 
was  alfliplion  peculiarly  for  the  jury.  It  must  have  beendii- 
cult  even  for  the  jury  to  get  all  the  little  circumstances,  sS 
tht>  precise  information  necessary  for  judging  in  regard  to  tint 
question;  but  it  is  much  more  difficult  for  anybody  eln 
The  jury  had  the  opportunity  of  satisfying  themselTei  \f 
putting  questions  to  enable  them  to  judge  of  that ;  and  oo  • 
consideration  of  all  the  circumstances,  they  came  to  the  cot- 
elusion  that  there  was  not  contributory  negligence,  and  I  am  sol 
prepared  to  say  that  that  was  a  wrong  conclusion.  £xcept  for 
the  artificial  light,  it  is  plain  enough  there  was  not  proper  pio- 
vision  made  for  the  passengers  getting  safely  Jut,  and  it  is  toT 
difficult  to  say  whether  the  artificial  light,  such  as  it  was,  mi^t 
not  tend  to  confuse  the  pursuer  rather  than  asaitft  him  in  gettiig 
out.  I  think  that  is,  to  say  the  least  of  it,  exceedingly  doobt- 
ful.  Now,  once  we  have  got  the  length  of  holding  tM 
there  was  negligence  on  the  part  of  the  company,  it  beooiMi 
incumbent  on  the  company  to  make  it  reasonably  clear  tbt 
there  was  sufficient  light  to  enable  the  pursuer  to  see  what  hi 
was  about  in  coming  out  of  the  carriage,  and  in  my  opinion  thik 
is  not  satisfactorily  proved.  No  doubt  he  came  out  with  hii 
face  to  the  carriage,  but  it  is  matter  of  difference  of  opinioa  aai 
practice  what  is  the  best  way  of  coming  out  of  a  railway  carnige. 
I  think  I  have  high  authority  near  me  for  the  opinion  that  & 
best  way  is  to  come  out  backwards.  I  cannot  say  that  I  m 
clear  about  that.  But  it  is  the  practice  of  people  well  able  tt 
judge  always  to  come  out  that  way,  and  supposing  the  ponvr 
to  have  been  aware  of  the  distance  he  had  to  come  dova,  I 
do  not  know  that  he  could  have  come  out  any  better  vsf 
than  backwards.  There  is  certainly  a  difficulty  here,  and  if  I 
had  been  upon  the  jury  I  should  have  felt  it  a  very  narrow  qne*- 
tion.  I  do  not  exactly  know  at  what  conclusion  I  mig^t  haie 
arrived  upon  it,  but  I  am  clearly  of  opinion  with  your  Lordship 
that  the  evidence  upon  that  is  not  such  as  would  entitle  ns  t0 
interfere  with  the  verdict  of  the  jury.  I  haTo  only  further  te 
say  that  the  recent  English  cases, — ^whioh  were  Tory  ptoperij  i** 
f erred  to, — in  so  far  as  they  have  »  beazing  upon  tiut  oase^  n^ 
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tend  to  confirm  the  result  I  have  arrived  at  on  both  of  these 
points.  The  only  one  that  goes  the  other  way  is  the  case  of 
Bridges,  1 1th  May  187 1 .  The  only  remark  I  shall  make  on  that 
case  is,  that  the  judgment  of  the  Court  of  Queen's  Beach  was 
confirmed  by  the  Court  of  Exchequer  by  a  majority  of  only  one 
— four  being  one  way  and  three  the  other.  On  reading  that 
case  very  attentively,  I  think  I  should  have  been  of  opinion  with 
the  three  and  not  with  the  four.  The  other  cases,  so  far  as  appli- 
cable, all  go  in  the  other  direction. 

Upon  the  question  of  damages  I  quite  agree  with  your  Lord- 
ship. I  think  there  is  no  doubt  that  the  pursuer  suffered 
very  severe  injury,  and  likewise  loss  of  business ;  and  I  am  of 
opinion  that  there  is  no  such  excess  of  damages  as  entitles  us 
to  interfere  with  the  verdict  on  that  ground. 

Lord  Ardmillan. — I  so  entirely  agree  with  your  Lordship 
on  both  questions  in  regard  to  the  fault  or  negligence  of  the 
defenders  that  I  shall  add  nothing  to  what  has  been  said. 
I  think  there  was  a  sufficient  degree  of  fault  and  negli- 
gence proved  to  make  the  defenders  liable,  if  there  was 
not  contributory  negligence.  I  am  of  opinion,  that,  where 
fault  is  proved  on  the  part  of  the  defenders,  they  must 
prove  the  contributory  negligence  as  clearly  as  the  pur- 
suer must  prove  the  fault  in  the  first  instance.  That,  I  observe, 
10  stated  by  Lord  Neaves  in  the  case  of  Martin,  and  I  concur 
in  the  observation.  I  think  that  in  this  case  the  fault  is  suffici- 
ently proved  to  support  the  verdict,  and  to  prevent  the  Court  inter- 
fering with  the  verdict  of  the  j  ury.  It  was  a  fair  case  for  the  j  ury. 
In  the  next  place,  I  think  that  the  jury  were  quite  entitled  to 
hold  that  the  proof  of  contributory  negligence  was  not  sufficient, 
ADd  I  am  inclined  to  think  that  they  were,  on  the  whole,  right, 
— at  least,  not  so  far  wrong  as  to  call  for  the  interference  of 
the  Court.  Upon  the  question  of  damages,  I  agree  with  your 
Lordship  that  there  is  no  room  for  interfering.  With  regard  to 
the  English  authorities,  I  have  only  to  say  that  I  am  entirely 
satisfied  with  the  exposition  of  the  law  as  laid  down  by  Chief- 
Justice  Cockbum  in  the  case  that  was  referred  to,  and  I  see  no 
Teason  to  suppose  that  our  law  differs  from  the  law  of  England 
as  so  stated. 

Lord  Jerviswoodb  concurred. 

Lord  Mxnts. — On  the  question  of  negligence  on  the  part  of 
the  Company,  I  have  nothing  to  add  to  what  your  Lordship 
has  said.  I  felt  at  the  trial,  and  felt  again  on  reconsidering 
the  case,  that  the  difficulty  lay  in  the  question  of  contributory 
BBgl^S^i^c^c-  Because  at  the  time  of  the  accident  there  appears 
to  have  been  even  to  the  last  some  doubt  in  the  mind  of  the 
pursuer  whether  he  was  at  the  platform  or  not;  for  he  said 
in  his  evidence  in  cross  that  before  the  accident  happened  he 
was  getting  down  from  the  iron  step  and  feeling  with  his  other 
foot  for  the  platform,  and  must  therefore  have  been  in  a  state 
of  uncertainty  as  to  whether  the  train  was  at  the  platform  when 
he  got  down.  I  read  that  part  of  the  evidence  to  the  jury,  in 
Cfrder  that  they  might  have  it  clearly  before  them  when  they 
were  considering  the  question ;  and  I  put  it  to  them,  having 
regard  to  the  circumstances  of  the  case,  and  particularly  to  the 
want  of  light — if  they  were  satisfied  that  want  of  light  was 
prored, — I  put  it  to  them  to  consider  whether  or  not  there  was, 
m  their  opinion,  such  negligence  on  the  part  of  the  pursuer  in 
getting  out  of  the  carriage  as  to  lead  them  to  think 
that  the  accident  arose  from  his  fault.  And  the  jury,  having 
that  put  distinctly  to  them,  after  deliberating  for  more  than  an 
hoar  and  a  quarter  on  that  and  the  other  evidence  in  the  case, 
gave  a  unanimous  verdict  for  the  pursuer.  In  these  circum- 
stances, the  question  of  contributory  negligence  being  peculiarly 
aoited  for  the  jury's  consideration,  there  was  I  think  evidence 
sufficient  to  warrant  them  in  holding  that  contributory  negligence 
was  not  established  by  the  Company,  on  whom  the  onus  lay  of 
establishing  it.  On  the  question  of  damages  I  concur  as  to  the 
grounds  on  which  the  verdict  should  be  aUowed  to  stand. 

The  following  interlocutor  was  pronounced : — 

*'  ^ih  June  1873. — ^The  Lords,  on  the  motion  of  both  parties, 
apply  the  verdict  found  by  the  jury  in  this  cause,  and  in 
mpeot  thereof  deoem  against  the  defenders  for  payment  to  the 

ybli.  ZLY. — NO.  ZXYU. 


pursuer  of  the  sum  of  £600  in  name  of  damages:  Find  the 
defenders  liable  to  the  pursuer  in  the  exx>en8es  incurred  by  >iitn  ; 
allow  an  account,"  etc. 

Act.  Scott,  Rhind  ;  William  Officer,  S.S.C.  Agent,-^AU. 
Solicitor-General  (Clark,  Q.C.),  Marshall,  Moncreiff;  Dalmahoy 
and  Cowan,  W.S.  Agent8.^U,  Clerk.  A.K.H. 


June  7,  1878. 
first  division. 
FoBDYCE  BucuAN*s  TuTORS,  Petitioners. 
ProccM — CUation  of  next  of  kin — Tutorial  Inventories, 
In  an  action  of  giving  np  tutorial  inventories,  the  pursuers 
called,  as  defenders,  the  nearest  relatives  of  the  pupils  re- 
sident in  Scotland,  and  presented  a  petition  to  the  Court 
to  dispense  with  the  citation  of  the  next  of  kin,  who  were 
resident  in  England.     The  Court  expressed  some  doubt 
as  to  the  necessity  of  the  application,  and  remitted  to  Mr. 
Archibald  Broun,  P.  C.  S.,  to  report  as  to  the  practice  in 
such  cases.     He  reported  that  the  general  practice  was  in 
accordance  with  the  course  followed  by  the  petitioners,  and 
the  Court  accordingly  ordered  intimation  in  common  form. 

Act.    Pearson;    Gibson-Craig,    Dalziel,    and    Brodies,   W.S 
Agents. — B.  Clerk.  A.K.H. 


June  10,  1873. 

second  division. 

JonN  DouoLAs  Rodger,  Appellant ^  v,  Joseph  Russell, 

(Wilson's  Trustee),  Respondent 

Property — Mutual  Oable — Conterminous  Proprietor — Banh- 
ruptey — Pr^erable  Claim — The  titles  to  two  adjacent  build- 
ing stances  contained  the  usual  stipulations  as  to  the  mutual 
gable,  and  the  obligations  imposed  were  made  real  burdens 
on  the  feus.  The  proprietor  of  one  of  these  proceeded  to 
erect  a  building  thereon,  and  in  doing  so  made  use  of  the 
mutual  gable,  which  had  already  been  erected  by  the  pro- 
prietor of  the  other  stance.  The  former  became  bankrupt 
after  his  house  had  been  fully  built,  but  before  it  was 
finished  internally.  The  trustee  on  his  sequestrated  estate 
entered  into  possession  and  finished  the  house.  Held  that 
the  conterminous  proprietor  was  entitled  to  be  ranked  pre- 
ferably on  the  sequestrated  estate  for  one- half  of  the  value  of 
the  mutual  gable. 

The  appellant,  John  D.  Rodger,  builder,  feued  a  building- 
stance  at  Dairy,  Edinburgh,  conform  to  a  feu-contract 
entered  into  between  himself  and  James  Steel,  builder, 
dated  9  th  and  12th  February,  and  recorded  in  the  Register 
of  Sasines,  20th  March  1872.  The  feuar  was  taken 
bound  to,erect  a  tenement  of  a  specified  description,  and 
it  was  stipulated — 

**  The  gables  of  the  said  tenement  shall  be  mutual  gables,  and 
shall  be  built  to  the  extent  of  one-half  of  the  thickness  thereof 
on  the  ground  hereby  feued,  and  to  the  extent  of  the  other 
half  on  the  ground  adjoining  the  same  on  the  north  and  south 
respectively,  and  the  cost  of  erecting  the  said  gables  shall  be  borne 
equally  by  the  feuars  to  whom  they  shall  belong  in  common, 
but  no  part  of  such  cost  shall  be  borne  by  the  said  James  Steel 
or  his  foresaids." 

It  was  also  declared  that  the  "  obligations,  provisions, 

J  declarations,   reservations,   restrictions,   and  irritancies," 

contained  in  the  feu-contract,  should  be  ''  real  liens  and 

burdens  affecting  the  piece  of  ground  disponed,  and  build* 

ings  erected  or  to  be  erected  thereon." 

Rodger  built  upon  the  stance  feued  by  him  a  tenement 
of  dwelling-houses,  which  was  finished  and  ready  for  occu« 
pation  at  Whitsunday  1872.  The  south  gable  was,  in 
terms  of  the  contract,  built  to  the  extent  of  one-hidf  of 
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the  thickness  thereof  on  the  ground  feued  by  him,  and  to 
the  extent  of  the  other  half  on  the  ground  adjoining  to 
the  south. 

The  stance  immediately  to  the  south  of  that  fened  by 
Rodger  was  feued  from  Steel  by  AlexanderWilson,  builder, 
under  a  feu-contract,  dated  Ist  and  5th  July,  and  recorded 
11th  August  1871,  which  contained  obligations  as  to  the 
gables  similar  to  those  contained  in  Rodger's  feu-contract. 
In  March  1872  Wilson  proceeded  to  erect  a  tenement 
upon  his  stance,  and  in  so  doing  made  use  of  Rodger's 
southern  gable.  The  tenement  was  fully  built  and  roofed 
in  before  the  month  of  October  following.  On  8th  Octo- 
l)er  1872  Wilson  became  bankrupt,  and  the  respondent, 
Joseph  Russell,  timber  merchant,  Leith,  was  appointed 
trustee  on  his  sequestrated  estate.  He  entered  into  pos- 
session of  the  tenement  built  by  Wilson,  and  proceeded 
with  the  internal  finishing.  Wilson  had  not  paid  to 
Rodger  the  one-half  of  the  value  of  the  gable^  nor  had  Rodger 
demanded  payment  or  rendered  his  account  to  Wilson. 
On  5th  February  1873  Rodger  lodged  a  claim  in  the  se- 
questration to  be  ranked  preferably  for  £84,  7s.  5id., 
being  one-half  of  the  value  of  the  mutual  gable.  The 
claim  as  stated  was  disallowed  by  the  trustee,  who  re- 
served to  Rodger  to  lodge  an  ordinary  claim. 

Rodger  appealed  to  the  Lord  Ordinary  on  the  Bills, 
(Shand),  who  pronounced  the  following  interlocutor : — 

**12//t  May  1873. — The  Lord  Orclinary  having  considered 
the  cause,  sustains  the  appeal :  Eecalls  the  deliverance 
of  the  respondent,  as  trustee  on  the  sequestrated  estate  of 
Alexander  Wilson,  comi)lained  of,  and  remits  to  him  to  sustain 
the  claim  of  the  appellant,  to  he  ranked  preferably  on  the  se- 
questrated estate  for  the  sum  of  £84,  7s.  5M.  claimed,  and  de- 
cerns :  Finds  the  appellant  entitled  Co  expenses,*'  etc. 

**  NoU:. — In  the  ordinary  case,  the  person  who  builds  a  mutual 
gahle  in  compliimce  with  the  usual  stipulations  in  his  feu -con- 
tract does  not  thereby  add  to  his  neighbour's  property  to  the 
extent  of  the  building  erected  on  the  ground  adjoining  his  own, 
for  the  maxim  inaulificatum  cedit  solo  does  not  apply.  He  has 
right  to  the  whole  wall  or  gable,  subject  to  an  obligation  to 
give  to  the  adjoining  proprietor,  in  return  for  payment  of  one- 
half  of  the  total  expense,  a  right,  not  to  the  part  of  the  wall 
built  on  his  ground,  but  a  common  or  pro  indiviao  right  to  the 
whole  wall  The  adjoining  feuar  is  entitled,  when  he  requires 
it,  to  make  use  of  the  common  gable  for  the  purposes  of  his 
building,  but  it  is  a  condition  of  this  right  that  he  shall  pay 
the  one-half  of  the  expense  when  required. to  do  so.  The  right 
of  the  proprietor  who  erects  the  gable  is  real.  It  is  transmitted 
by  a  simple  conveyance  of  the  property,  ami  does  not  require  a 
S{)ecial  assignation  or  conveyance.  Again,  any  assignation  or 
conveyance  in  favour  of  the  adjoining  proprietor  is  unnecessary 
in  order  to  give  him  right  to  use  the  gable.  The  payment  of 
one-half  of  the  expense,  or  a  discharge  of  his  liability  therefor, 
granted  by  the  proprietor  of  the  adjoining  proj^erty,  by  whom 
the  gable  has  been  built,  or  by  his  successor  in  the  property, 
gives  a  title  to  the  gable  as  common  property,  and  to  the  use  of 
it  accordingly.  The  law,  as  thus  stated,  is  settled  by  the  cases 
cited  by  the  parties  in  the  course  of  the  argument  in  the  present 
ap[»eal,  viz.,  Wallace  v.  Brown,  1808,  Mor.  Personal  and  Real, 
Appendix,  No.  IV. ;  Hunter  v.  Luke  and  Others,  2d  June  184(5, 
8  D.  787  ;  and  Law  v.  Monteath's  Trustees,  30th  November 
1855,  18  D.  125. 

**  It  seems  to  follow  from  what  has  been  now  stated,  that 
while,  on  the  one  hand,  a  party  about  to  make  use  of  a  gable 
built  by  the  adjoining  feuar  can  acquire  right  to  do  so  by  pay- 
ment of  half  of  the  total  expense,  on  the  other  hand,  the  pro- 
prietor who  built  the  gable  is  not  divested  of  that  real  right 
until  payment  be  made  to  him  of  the  half  of  the  exi)en8e,  or  until 
in  some  way  be  has  discharged  the  adjoining  feuar  of  his  liability 
to  make  such  payment,  and  consente<l  to  the  appropriation  of 
the  gable,  and  to  the  adjoining  feuar  acquiring  a  pro  indiviao 
right  of  ])roperty  in  it 

"Applying  these  principles  to  the  present  case,  the  Lord 
Ordinary  is  of  opinion  that  the  decision  is  not  attended  with 


difficulty.   The  appellant  who  built  the  gable  as  a  mutual  gable, 
in  terms  of  the  obligations  imposed  on  him  in  his  feu-contract, 
has  not  received  payment  of  any  portion  of  the  expense  \  uA 
in  the  opinion  of  the  Lord  Ordinary,  he  remains  the  proprietor 
of  the  whole  gable  until  that  exi)en8e  is  paid  to  him.    It  wu 
maintained  f»»r  the  trustee  on  the  bankrupt's  estate,  that  the 
claim   is   one   of  recompense,  and  that   the  appellant  bavii^ 
allowed  the  gable  to  be  made  use  of,  can  only  rank  as  an  ordi- 
nary  creditor  on  the  bankrupt*s  estate  for  the  half  of  the  expesH 
claimed.   The  Lord  Ordinary  cannot  adopt  this  view.    Payawnl 
has  not  been  made,  and  it  is  not  said  that  liability  for  tbc 
amount  has  been  expressly  discharged.     In  a  question  with  tlw 
bankrupt,  the  appellant  is  not  bound  to  part  with  the  propnty 
for  a  composition  on  his  claim,  or  for  anything  short  of  foil  pij- 
ment  of  the  half  of  the  expense  of  the  building.     The  trustee  is 
in  no  better  i>o3ition.     He  enters  to  possession  of  a  building 
which  has,  no  doubt,  been  roofed  in,  but  which  was  yet  in  u 
unfinished  condition, — for  it  appears  from  the  joint  minnte  d 
admissions.  No.  12  of  process,  that  the  respondent  'has  ncet 
proceeded  with  the  internal  fiidshing  thereof.*     The  Lord  Ordi- 
nary cannot  see  that  in  this  state  of  matters  the  appellant,  either 
by  his  actings  or  acquiescence,  has  done  anything  which  hs 
transferred  Vk  pro  indiviao  right  to  the  gable  to  the  bankntp^ 
and  consequently  to  his  trustee,  or  which  haa  limited  the  appct 
knt's  right  to  full  payment  of  a  half  of  the  expense  of  bnildii| 
as  a  condition  of  fiie  trustee  taking  the  benefit  of  the  gibk 
It  may  be  that  if  a  party  having  such  a  claim  allows  the  gihli 
to  be  made  use  of,  and  adjoining  buildings  are  erected,  cok- 
pleted,  and  occupied,  and  thereafter  transferred  to  a  singok 
successor,  that  a  claim  against  such  successor  might  be  exdoded, 
upon  the  ground  referred  to  by  Lord  Deas  in  the  case  of  U» 
V.  Monteath's  Trustees,  that,  in  the  whole  circomstanoes,  tk 
successor  was  entitled  to  assume  that  the  half  of  the  gaUe  hi 
been  already  paid  for,  and  that  the  creditor  must  look  tothepemi 
who  used  and  occupied  the  buildings  for  reimbursement  of  )k 
claim.     The  question  which  would  arise  in  such  a  case  wosM 
be  attended  with  considerable  difficulty,  for  there  is  much  tote 
said  in  favour  of  the  view  that  nothing  short  of  ^vayment  or  dii- 
charge  of  the  claim  for  one-half  of  the  expense  will  traaifa 
the  real  right.     In  any  view,  the  question  would  turn  on  th 
si»ecial   circumstances,  which  must  amount   to    a   bar  of  th 
creditor's  claim,  in  respect  of  his  own  actings  or  acquietoeBfla 
In  the  present  case  there  are  no  circumstances  which  can  creik 
such  a  bar.     It  cannot,  in  the  opinion  of  the  Lord  Ordinaiy,  h 
said  that  there  was  undue  delay  to  make  the  claim  or  acq» 
cscence  in  the  use  of  the  gable  without  payment,  so  that  tk 
real  right  in  it  was  transferred,  because  the  creditor  did  boI 
enforce  his  claim  before  the  building  was  roofed  in.     If  be  bd 
rendered  the  account  while  the  building  was  going  up^  tba 
would  appear  to  be  all  that  could  be  expected  of  even  a  pn^ 
very  careful  of  his  rights.     He  was  surely  not  bound  to  ialr 
diet  the  building  in  order  to  preserve  his  right ;  and  the  Ud 
Ordinary  cannot  think  that,  in  the  circumstances,  his  right  li 
full  payment  was  forfeited  by  delay  to  make  his  claim  to  tb 
effect  of  enabling  the  trustee  to  acquire  a  real  right  in  propo^i 
for  which  no  payment  was  ever  made.     Indeed,  the  princqikit 
the  cas;3  of  Wallace  v.  Brown,  which  is  the  foundation  of  il 
the   decisions   since  its  date,  seems  to  exclude   the  aiguMit 
maintained   by  the  respondent,  that  the   appellant  mint  h 
satisfied  to  rank  as  a  personal  creditor,  and  to  accept  a  compoB- 
tion   on  his  claim.     No  objection  was  stated  to  the  amoBit 
claimed,  assuming  liability  to  exist." 

The  trustee  reclaimed. 

^Authorities  cited: — ^Wallace  v.  Brown,  2 lot  June  1806, IC, 
Personal  and  Beal,  App.  No.  4 ;  Hunter  v.  Luke  and  Otka 
(Wilson's  Trustees),  2d  June  1846,  anU,  voL  xviii  p.  4W; 
Law  V.  Monteath's  Trustees,  30th  November  1855,  ante,  tiL 
xxviii.  p.  44  ;  Earl  of  Moray  v.  Aytoun,  30th  November  ISSi, 
ante^  vol.  xxxi.  p.  19. 

At  advising — 

Lord  Justicb-Olerk. — I  concur  with  the  Lord  Ordiatty^ 
judgment ;  and  substantially  on  the  same  grounds.  Bot  ai  vi 
were  told  that  the  question  was  of  some  general  importaaoi^  I 
shall  shortly  state  the  impression  which  the  ai^gament  hai  nti^ 
on  my  mind. 
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It  seems  to  be  conceded  on  both  sides,  and  indeed  after  the 
case  of  Wallace  it  could  not  be  disputed,  that  when  one  of  the 
conterminous  proprietors  of  urban  feuing  ground  builds,  the 
adjacent  stance  remaining  unbuilt,  the  gable,  although  partly 
built  on  the  solum  of  the  adjacent  ground,  remains  or  becomes 
the  sole  property  of  the  man  who  built,  with  a  power  to  the 
adjacent  proprietor  to  acquire  a  pro  indiviso  right  in  it  when  he 
comes  to  build,  on  paying  half  the  expense  of  it,  and  an  obliga- 
tion on  him  when  he  builds  to  pay.  Assuming  this  to  be  so,  it 
follows, /r«^i,  that  the  builder  of  the  gable  is  the  feudal  pro- 
prietor of  it,  without  any  s])ecific  title  to  part  of  the  solum  on 
which  it  rests  ;  secondly^  that  the  ]}ro  indiviso  right  to  it  may 
be  acquired  by  the  adjacent  feuar,  without  any  written  title 
excepting  that  to  the  one-half  of  the  solum  ;  and  tlUrd^  that  the 
right  is  at  once  transferred  by  the  use  taken  of  the  gable,  along 
with  payment  of  half  the  expense  of  erecting  it. 

If  this  be  so,  it  is  plain  that  the  right  is  a  very  anomalous 
one ;  its  nature  arising,  as  was  explained  in  Wallace^s  case, 
from  the  necessity  of  the  position  of  the  parties.  But  xhe 
Court  have  held  very  clearly  that  the  right  to  demand  half  the 
price  transmits  to  a  singular  successor  in  the  pro]>erty,  as  in  the 
ease  of  Luke  v.  Hunter ;  and  that  the  obligation  to  pay  the 
price  transmits  against  a  singular  successor,  which  was  directly 
decide<l,  and  indeed  conceded  in  the  case  of  Law  v.  Monteath. 
The  nature  of  the  right,  therefore,  is  one  of  real  property,  which 
necessarily  remains  with  the  builder  until  the  property  is  trans- 
ferred. Probably  the  right  may  be  correctly  detined  as  a  right 
of  property,  qualified  by  an  implied  trust  for  the  adjacent  feuar, 
with  an  obligation  to  denude  on  payment  of  the  price. 

It  was  suggested  that  the  mere  fact  of  building,  and  thereby 
appropriating  the  gable  to  the  common  use,  ipao  facto  trans- 
ferred the  ]>roperty  and  left  the  claim  for  half  the  price  a  mere 
personal  debt.  But  I  find  neither  princi])le  nor  authority  for 
that  view  ;  and  it  seems  altogether  inconsistent  with  the  result 
of  Luke  r.  Himtcr,  in  which  the  right  to  demand  payment  went 
to  an  adjudging  creditor,  in  virtue  of  his  title  to  the  house.  I 
think  it  is  not  proj^erly  a  real  bunlen,  but  a  right  of  property, 
and  therefore  subsists  against  all  who  make  use  of  the  gable 
until  the  price  is  paid. 

But  if  I  were  of  opinion  that  the  right  of  the  builder  of  the 
gable  could  not  be  carried  so  far,  there  are  separate  elements  in 
the  present  case  which  appear  to  me  sufficient  for  the  decision 
of  this  case.  In  the  first  j^lace,  this  is  made  a  real  burden  in 
the  contract  of  feu  ;  and  although  that  is  a  stipulation  with  the 
■Qperior,  I  am  inclined  to  think  it  is  binding  on  the  vassal, 
whoever  he  may  be,  in  a  question  with  the  feuar  who  is  credi- 
tor in  the  price.  It  is  difficult  to  attribute  any  other  force  to 
iaeh  a  provision,  which  seems  clearly  for  the  benefit  of  the  con- 
ttrminous  feuar.  It  is  at  all  events  complete  notice  to  a  pur- 
ebaser.  In  the  second  place,  the  trustee  found  the  house 
mfinished,  although  the  gable  was  completed.  He  could  only 
ealize  its  value,  and  create  out  of  it  a  marketable  commodity, 
y  taking  advantage  of  the  mutual  gable  ;  and  whatever  might 
0  the  case  with  an  ordinary  purchaser,  after  the  house  was 
noapleted,  I  think  the  trustee,  who  took  possession  of  and 
Aished  the  house,  could  only  do  so  under  the  liability  for  one 
ilf  the  price  of  the  gable.  And  lastly,  I  greatly  doubt  if  a 
iistee  in  a  sequestration  stands,  in  such  a  ((uostion,  in  the  posi- 
m  of  a  singular  successor.  He  is  an  adjudger,  and  takes  the 
operty  of  the  bankrupt  tantum  et  tale  as  the  bankrupt  held  it. 

IjORD  Cowax. — The  feu-contracts  of  the  parties  respectively 
ntain  express  stipulations,  that  the  gable  between  the  bnild- 
g  stances  shall  be  a  mutual  gable,  and  the  cost  of  erecting  it  be 
»nie  equally  by  the  feuars,  to  whom  the  gable  shall  belong 

common.  There  are  other  obligations  and  stipulations  con- 
icted  with  the  premises,  and  the  contracts  contain  an  express 
iclaxation  that  the  obligations,  provisions  and  others  contained 

tbem  shall  be  real  liens  and  burdens  affecting  the  several 
eces  of  ground  and  buildings  erected  and  to  be  erected  there- 
in     In  this  state  of  the  titles   there    is  really  no  difficulty 

tlio  case,  having  regard  to  the  relative  position  of  the  two 
irtios.  The  right  of  the  respondent,  whose  house  was  first 
iBotod,  to  enforce  against  Wilson,  by  whom  the  adjoining  site 
§m  fened,  the  half  expense  of  erecting  the  mutual  gable — so 
tan  as  the  latter  made  use  of  the  gable  in  the  erection  of  a 
I  on  lus  fen— is  beyond  dispute.    As  Lord  Ivory  expresses 


it  in  Law  v.  Monteath,  "all  the  authorities  establish  that 
there  is  a  real  right,  inherent  in  the  subject  itself,  to  have  the 
value  of  the  gable  when  the  other  party  comes  to  use  it,  and 
therefore,  that  right  being  so  inherent,  it  passes  with  the  pro- 
perty as  a  necessary  adjunct  of  it."  On  that  principle  it 
was  that  in  the  subsequent  case  of  the  Earl  of  Moray,  which  the 
Court  disposed  of  on  the  title,  I  rested  my  opinion  in  favour  of 
the  defender.  Professor  Aytoun,  to  whom  the  half-cost  of  the 
gable  had  been  paid,  by  the  feuar  who  built  on  the  adjoining 
feu.  Now  that  being  the  character  of  the  right  which  the 
party  has  to  demand  payment,  it  seems  clear  to  me,  apart  from 
special  stipulation,  that  the  owner  of  the  unbuilt  on  stance, 
when  he  does  build,  and  adopts  the  mutual  gable  as  part 
of  his  buihling,  does  so,  subject  to  the  burden  of  making  pay> 
ment  of  one-half  of  the  expense  of  the  gable,  as  a  reed  con- 
dition affecting  his  right  and  the  building  erected  on  the 
ground.  The  solum  of  the  gable  appears  to  me  to  become,  from 
the  time  of  its  aj)propriation,  the  pro  indiviso  property  of  the 
two  parties  under  their  several  titles,  subject  to  that  real  con- 
dition of  paying  for  the  gable.  I  think  there  is  difficulty,  in 
the  view  of  the  Lord  Ordinary,  that  it  is  only  on  payment  that  the 
pro  indiviso  right  passes.  No  written  evidence  of  payment  is  re- 
quire<l  to  form  part  of  the  title  to  the  property,  and  to  be  re- 
corded as  such.  The  more  just  view  is  that  the  feuar,  who  has 
first  built  on  his  ground,  can  demand  from  the  second  feuar  on 
his  using  the  wall,  payment  of  the  sum,  as  being  a  real  con- 
dition or  burden  affecting  the  subjects ;  and  his  right,  as  inher- 
ently a  preferable  real  claim,  can  be  made  effectual  as  such. 
And  certainly  whatever  may  be  said  as  to  the  liability  of  singular 
successors,  where  the  feu-contract  is  silent,  and  where  there  is 
room,  from  lapse  of  time  or  intermediate  transmissions,  for 
presuming  payment  by  his  authors,  the  circumstances  of  this 
case  present  no  such  difficulty.  For  (1.)  the  house  erected  by 
Wilson  had  not  been  completed  when  his  bankruptcy  took  place, 
and  the  appellant  took  possession  of  the  preihises  under  the 
sequestration  :  it  was  only  after  the  mere  external  shell  of  the 
building  came  into  his  possession,  that  the  house  was  com- 
pleted ;  so  that  it  could  not  but  be,  that  he  took  the  property 
subject  to  the  conditions  on  which  it  stood  in  the  bankrupt's 
person  :  the  subject  necessarily  vested  in  him  tantum  et  tale. 
And  (2.)  the  express  stipulations  in  the  feu-contracts  declared 
this  obligation  amongst  others  a  real  burden  affecting  the  ground 
and  the  buildings  erected  thereon  ;  and  it  is  vain  for  the 
appellant  to  resist  implement  of  this  obligation  contained  in 
the  contract,  which  is  the  foundation  of  his  feudal  title,  and  by 
which  the  cost  of  erecting  the  mutual  gable  is  ordained  "  to 
be  borne  equally  by  the  feuars,  to  whom  they  shall  belong 
in  common." 

I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
should  be  adhered  to. 

Lord  BENnoLME. — There  may  be  some  difficulty  in  point  of 
principle  involved  in  cases  of  this  kind.  I  am  inclined  to  think 
that  in  their  decisions  the  Court  have  gone  the  length  of  holding 
that  the  proprietors  of  conterminous  tenements,  into  whatever 
hands  they  fall,  are  liable  to  implement  the  mutual  obligations 
in  regard  to  the  gable.  But  the  circumstances  of  the  present 
case  enable  us  to  avoid  all  difficulties.  The  trustee  enters  into 
possession  of  an  unfinished  house,  and  clearly  stands  in  the 
same  situation  with  the  original  holder  of  the  stance.  I  am  for 
adhering  to  the  Lord  Ordinary's  interlocutor. 

Lord  Neaves. — I  concur  in  the  result  that  the  Lord  Ordi- 
nary's interlocutor  shoidd  be  adhered  to.  The  house  was  not 
entirely  finished,  and  therefore  the  trustee  could  not  consider 
himself  as  an  indei)endent  singular  successor  buying  at  a  full 
price.  That  circumstance  makes  it  unnecessary  to  go  into  the 
subleties  which  have  been  suggested  in  the  course  of  the  debate. 
I  am  not  prepared  to  adopt  all  the  Lord  Ordinary's  views.  It 
is  quite  plain  that  the  servitudes  which  exist  in  urban  tene- 
ments are  anomalous,  and  the  mutual  obligations  mixed  and 
interlaced.  The  strict  rights  of  property  must  yield  to  public 
convenience  in  a  burgh.  Subjects  in  a  town  are  not  divided, 
either  laterally  or  otherwise,  in  the  same  way  as  lands.  Lord 
Stair  well  puts  the  law  in  lus  second  book,  tit.  7,  sect.  6 : 
Obligations  as  to  mutual  gables  are,  in  short,  of  that  peculiar 
kind  which,  while  personal  in  one  sense,  nevertheless,  from  the 
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necessity  of  the  case,  and  for  the  safety  of  the  lieges,  pass  to 
singular  successors  of  the  original  debtor  and  creditor. 

A  mutual  gable  is  not  exactly  in  the  same  position  as  the 
roof  of  one  tenement  and  the  floor  of  another,  but  I  think  that 
the  ground  occupied  or  destined  to  be  occupied  by  it  is  common 
property.  A  man  builds  the  gable  twice  the  breadth  of  his 
own  part  of  the  solum,  and  gives  his  neighbour  a  joint  interest 
in  the  gable.  The  double  halves  are  both  necessary  for  each 
party ;  it  is  pro  indiviso  property.  But  the  person  benefited  is 
under  obligation  to  contribute.  Whether  in  all  circumstitnces  the 
person  who  has  built  the  gable  retains  a  preferable  right  to  be 
reimbursed  to  the  extent  of  one-half,  it  is  not  necessary  to  de- 
cide. I  am  inclined  to  think  that  the  obligation  will  continue 
against  singular  successors  until  at  least  from  jnora  or  other 
reason  the  singular  successor  is  entitled  to  believe  that  the  gable 
was  paid  for.  The  trustee  could  not  think  so  here.  Though  nice 
questions  may  arise  in  future  cases,  this  case  is  quite  clear 
against  the  trustee. 

Adhere. 

Act.  Strachan ;  W.  Manuel,  S.S.C.  Agent — Alt.  Pattison; 
James  Somerville,  S.S.C.  Agent. — I.  Clerk.  D.o. 


June    10,   1873. 

SECOND  DIVISION. 

The  Duke  op  Buccleuch  and  Others,  Pursuers,  v.  Alex- 
ander Cowan  and  Sons,  and  Others,  Defenders. 

River — Private  Stream — Pollution — Nuisance — Declarator — In- 
terdict— Certain  riparian  proprietors  of  a  stream  brought  an 
action  against  certain  ppper-makers  on  that  stream,  for  de- 
clarator of  their  right  to  have  the  water  transmitted  to  them 
in  a  state  fit  for  primary  purposes,  and  for  interdict  against 
the  defenders  polluting  the  stream  so  as  to  render  it  unfit  for 
the  said  purposes.  A  jury  returned  a  verdict  for  the  pur- 
suers on  issues  whether  the  defenders  polluted  the  stream  to 
the  nuisance  of  the  pursuers,  and  thereafter  the  parties  entered 
into'  an  agreement  to  take  no  further  proceedings  in  the  case 
for  five  years,  in  order  that  the  defenders  might  endeavour  to 
abate  the  nuisance.  The  term  specified  in  the  agreement 
having  come  to  an  end,  held  (1.)  that  the  pursuers  were 
entitlSi  to  decree  of  declarator;  and  (2.)  that  interdict  must 
be  granted,  the  defenders  having  intimated  that  they  had  no 
proposal  to  make  by  which  the  nuisance  might  be  abated. 

Ante,  vol.  xxxvi.  p.  311,  vol.  xxxviii.  p.  217,  vol.  xxxix. 
p.  152,  vol.  xxxix.  p.  591. 

These  were  three  conjoined  actions  of  declarator  and 
interdict  at  the  instance  of  the  Duke  of  Buccleuch  and 
othprs,  riparian  proprietors  on  the  Esk,  against  Alexander 
Cowan  and  Sons  and  others,  paper- makers,  whose  works 
were  situated  on  that  stream,  and  the  object  of  the  action 
was  to  put  a  stop  to  the  pollution  of  the  Esk,  caused  by 
the  defenders'  works.  The  conclusions  of  the  summons 
were  the  same  in  each  of  the  actions,  and  were  in  (he 
following  terms: — 

**  Therefore  it  ought  and  should  be  found  and  declared,  by 
decree  of  the  Lords  of  our  Council  and  Session,  that  the  pur- 
Buers  have^good  and  undoubted  right  to  have  the  water  of  the 
North  Esk,  so  far  as  it  flows  by  or  through  their  properties, 
transmitted  in  a  state  fit  for  the  enjoyment  and  use  of  man  and 
beast,  and  that  the  defenders  have  no  right  to  i>ollute  or  adul- 
terate the  said  water,  nor  to  use  it  or  the  channel  of  the  stream 
in  any  way  or  for  any  purpose  such  as  to  render  the  said  water 
noxious  or  unwholesome,  or  unfit  for  its  natural  primary 
purposes  to  the  pursuers,  or  in  any  way  to  destroy  the  amenity 
of  the  stream :  And  the  defenders  ought  and  should  be  pro- 
hibited and  interdicted  from  discharging  into  the  said  water  of 
the  North  Esk,  from  their  respective  paper-works,  any  impure 
■tuff  or  matter  of  any  kind,  whereby  the  said  water,  in  its 
progress  through  or  along  the  property  of  the  pursuers,  or  any 
of  them,  may  be  polluted  or  rendered  unfit  for  domestic  use  or 
for  the  use  of  cattle,  or  its  amenity  in  any  way  diminished,  or 
the  rights  of  the  pursuers  therein  in  any  way  injured  or 
affected:  Or  otherwise,  it  ought  and  should  be  found  and 


declared,  in  the  event  of  the  said  defenders,  or  any  of  them, 
being  found  entitled  to  continue  the  use  of  the  said  water,  or 
any  portion  thereof,  for  all  or  any  of  the  works  above  men- 
tioned, that  they  are  bound  and  obliged  to  make  use  of  the 
said  water  in  the  manner  least  injurious  to  the  pursuers,  and  to 
use  all  necessary  and  proper  precautions,  by  filtration  or  other- 
wise, to  restore  the  said  water  to  the  stream,  after  having  been 
used  at  the  said  works  respectively,  in  as  pure  a  state  and 
condition  as  possible ;  and  to  that  effect  they  ought  and  should 
be  decerned  and  ordained  to  erect  all  suitable  and  necessary 
filtering  ponds  and  other  apparatus  for  rendering  the  water  u 
pure  as  possible  before  being  returned  back  to  the  stream,  sad 
for  the  removal  of  all  noxious,  polluting  or  poisonous  qnalitiei 
in  the  refuse  or  matters  necessarily  discharged  into  the  ssid 
stream  in  the  carrying  on  of  their  said  works ;  and  to  this 
effect,  if  necessary,  a  system  of  regulations  ought  to  be  estab- 
lished at  the  said  defenders'  respective  works,  on  the  report  of 
men  of  skill,  to  be  named  at  ^e  sight  of  onr  said  Lords,  ii 
such  form  and  manner  as  may  be  deemed  reasonable  asd 
prof>er." 

In  1866  the  case  was  tried  before  a  jury  upon  issoe^ 
whether  the  defenders  (in  the  particular  issue)  did,  hj 
discharging  refuse  or  impure  matter  at  or  near  their  I 
mills,  or  any  of  them,  pollute  the  water  of  the  stream  or  J 
river  called  the  North  Esk,  to  the  nuisaDce  of  the  por-  J 
Buers  or  their  authora  as  proprietors  of  their  n'spectiTv  I 
lands  aforesaid,  or  of  one  or  more  of  them  ? 

A  verdict  in  favour  of  the  pursuers  on  all  the  issoa 
was  returned  by  the  jury,  and  was  applied  by  the  Coort 
by  interlocutor  of  7th  March  1867,  and  on  2l8t  December 
1867  the  Court  disallowed  exceptions  taken  by  the  (k- 
fenders  against  the  charge  of  the  presiding  Judge  (cade^ 
vol.  xxxix.  p.  152).  Ou  7th  November  1868  the  partici 
entered  into  an  agreement  that  the  pursuers  should  oot 
proceed  further  in  the  conjoined  actions  for  a  certdi 
period,  which  was  ultimately  fixed  at  five  years,  in  orderti 
give  the  defenders  an  opportunity  of  trying  what  they  coild 
do  in  the  way  of  lessening  or  preventing  the  pollotiooflf 
the  river,  reserving  to  the  pursuers  the  whole  pk« 
stated  for  them  in  the  conjoined  actions,  and  prov^iif 
that  the  delay  caused  by  the  agreement  should  not  t 
any  time  be  pleaded  by  the  defenders  against  ^ 
pursuers. 

The  term  specified  in  the  agreement  having  come  to 
an  end,  the  pursuers  now  moved  the  Court  for  declarator 
and  interdict  in  terms  of  the  conclusions  of  the  BBSt 
mons. 

Argued  for  the  pursuers — 

The  pursuers  entered  into  the  agreement  delaying  the  tm 
only  on  condition  that  the  delay  should  not  at  any  tine  h 
pleaded  against  them ;  so  their  position  was  now  the  same  ai  2 
they  had  come  immediately  on  the  disposal  of  the  biS  d 
exceptions,  with  all  the  defenders'  pleas  repelled,  and  wA  • 
verdict  in  their  favour.  By  the  verdict  two  circnmstanoes  vff* 
established — (I.)  that  there  was  pollution  to  the  nuisaoee^ 
the  pursuers,  and  (2.)  that  the  defenders  were  the  persons  v^a 
each  and  all  of  them  polluted  the  river.  There  was  no  dosM 
of  the  right  of  the  pursuers  to  have  the  river  in  a  state  fit  iK 
primary  purposes,  and  of  the  illegality  of  the  defenders  |ii> 
luting  it  so  as  to  render  it  unfit  for  these  purposes  sad  • 
nuisance.  The  pursuers  were  therefore  entitled  to  deciet  i 
declarator  aud  interdict. 

Argued  for  the  defenders — 

To  give  the  pursuers  the  decree  of  declarator  craved 
materially  injure  the  position  of  the  defenders,  for  thai 
infer  that  the  river  had  been  pure  before  the  defendeis  cm- 
menced  their  operations.     Now  the  verdict  did  not  baanoAiMf 
information  to  that  eflfect ;  the  only  question  in  the 
as  to  pollution,  and  it  was  not  jnst  that  the 
having  estabhshed  the  facts  on  which  their  case 
should  get  a  declarator  as  if  these  facts  had  bean 
by  the  finding  of  the  Coort  or  the  verdict  of  a  jnj* 
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Then  as  to  the  question  of  interdict,  this  was  a  case  for  the 
equitable  jurisdiction  of  the  Court,  and  in  such  cases  the  Court 
had  not  been  in  use  to  grant  such  an  interdict  without  judicial 
inquiry.  Id  a  case  of  this  sort,  when  the  facts  had  been  ascer- 
tained by  the  verdict  of  a  jury,  the  remedy  to  be  applied  was 
entirely  in  the  discretion  of  the  Court. 

At  advising — 

Lord  Cowan. — I  think  it  is  a  necessary  consequence  of  the 
procedure  that  has  hitherto  taken  place  in  this  case,  that  the 
pursuers  should  have  decree  of  declarator  in  terms  of  the  con- 
dnsions  of  the  summons.  It  seems  to  me  an  extraordinary 
thing  to  say  that,  after  a  verdict  upon  issues  that  were  so 
carefully  adjusted  to  try  the  merits  of  the  whole  of  this  cause, 
the  pursuers  are  not  entitled  to  such  decree. 

One  of  the  defenders*  [>leas  was,  that  the  river  had  been  polluted 
from  time  immemorial,  and  ha^l  been  in  fact  a  ditch  or  drain  re- 
ceiving all  sorts  of  pollution  from  its  source  to  its  mouth,  and 
that  to  complain  of  the  defenders*  operations  having  created  the 
nuisance  alleged  was  contrary  to  clear  reason  and  legal  prin- 
ciple. I  ne^  not  refer  to  the  allegations  on  record  to  that 
effect,  because  this  is  not  disputed ;  and  there  were  pleas  to 
the  effect  that  such  being  the  condition  of  the  river  in  point  of 
fact,  there  was  no  room  for  the  complaint  of  nuisance  at  all. 
Of  course  these  allegations  were  denied,  and  therefore  were 
matters  of  fact  to  be  tried  before  the  jury.  When  the  issucf^ 
came  to  be  adjusted,  it  was  the  subject  of  discussion  whether  it 
was  necessary,  having  regard  to  the  general  terms  of  the  issue 
granted  to  the  pursuers,  there  should  be  any  separate  issue  in 
reference  to  the  defences  pleaded.  There  was  a  distinct  judg- 
ment as  to  that  question  ;  and  I  was  therefore  surprised  to  hear 
it  contended  that  it  had  not  been  considered  by  the  Court. 

By  interlocutor  of  10th  February  1866,  the  Court  repel  the 
plea  of  **  acquiescence  stated  for  all  the  defenders  in  the  three 
conjoined  actions,  being  the  second  plea  for  the  defenders  Ann- 
andale  in  the  first  action,  and  the  third  plea  in  law  for  all  the 
other  defenders  in  all  the  three  conjoined  actions,  in  respect 
there  are  no  relevant  averments  on  record  to  support  the  said 
plea :  Find  that  it  is  not  necessary  to  propose  or  send  to  the 
jury  any  further  issues  for  the  purpose  of  trying  any  question 
of  fact  raised  by  the  defeuders."  Now,  although  I  cannot  find 
in  the  report  of  the  case  the  ground  upon  which  the  Court 
decided  that  matter  when  they  adjusted  the  issue,  I  have  not 
the  slightest  doubt,  from  looking  at  the  papers  now  before  me, 
#nd  from  my  recollection  of  the  anxious  discussion  which  took 
place,  that  it  was  discussed  before  us  whether  there  should  be 
counter  issues  or  not.  Counter  issues  were  proposed,  but  the 
Court  said  that  having  given  a  general  issue  it  was  unnecessary 
to  have  a  special  issue  applicable  to  the  defences  stated,  because 
there  could  not  be  a  verdict  of  nuisance,  without  taking  into 
Yiew  that  which  was  inherently  an  essential  answer  to  the 
question  of  nuisance.  That  being  so,  and  the  case  having  now 
come  back  to  us,  why  is  it  that  we  are  not  to  give  some  effect 
to  the  verdict  which  has  been  returned  on  issues  adjusted  to  try 
the  cause  ?  The  Solicitor-General  stated  that  the  Court  were 
not  in  the  habit  of  giving  an  abstract  declarator  or  recognition 
of  a  legal  right.  That  is  quite  true ;  but  when  the  legal  right 
ia  dt  facto  disputed,  and  attempted  to  be  destroyed,  the  Court 
invariably  grant  declarator.  In  this  particular  case  I  can 
well  understand  that  declaratory  decree  is  the  more  necessary, 
because  of  the  nature  of  the  defences  which  went  to  negative 
fha^fe  right,  and  to  set  up  the  right  of  the  defenders  to  innovate 
upon  it.  Therefore  it  seems  to  me  consistent  with  principle 
and  with  procedure  in  this  Court,  as  well  as  the  pleadings  in 
t1it«  cause,  that  we  should  now  at  this  stage  find  and  declare  in 
terms  of  the  declaratory  condusiems  of  the  summons. 

As  regards  the  conclusion  for  interdict,  I  have  some  difficulty 
in  granting  interdict  in  the  general  terms  in  which  it  is  ex- 
pressed in  the  summons.  It  is  not  exactly  in  terms  of  the 
declaratory  conclusion.  There  is  a  difference  which  may  or 
may  not  be  material,  and  there  is  a  question  whether,  if  granted 
•t  all,  it  should  be  granted  in  the  terms  here  asked.  But 
apart  from  the  precise  terms  in  which  it  should  be  granted,  the 
question  is  whether  we  are  now  to  grant  interdict,  or  whether, 
in  lespect  of  the  statement  of  the  defenders*  counsel,  we  should 
Bot  at  least  delay  pronouncing  it.  In  general,  when  a  right  is 
declared  which  hU  been  innovated  upon,  that  is  followed  up 


with  interdict ;  but  it  is  impossible  to  overlook  the  condition  of 
this  river  as  having  been  used  for  so  long  a  period  of  time  by 
the  paper-makers,  and  the  fact  of  valuable  property  having  been 
placed  on  the  banks  of  it,  which  has  been  a  source  of  industry 
and  profit  for  a  long  period.  A  general  interdict  seems  in  such 
circumstances  to  be  a  remedy  to  which  the  pursuers  are  entitled 
only  if  the  defenders  are  unable  to  escape  from  it,  by  showing 
that  they  can  do  something  in  the  way  of  abating  the  nuisance. 
That  I  understand  to  be  the  principle  of  the  English  cases,  and 
if  I  understand  the  proposal  made  by  the  defeuders  aright,  it 
comes  to  this,  that  they  propose  to  lodge  a  minute  stating 
that  all  of  them,  either  conjunctly  or  severally,  are  willing  to 
do  certain  things  which  will  have  the  effect  of  abating  the 
nuisance.  I  thmk  that,  before  answer,  we  should  have  that 
minute  put  in.  We  shall  see  what  is  stated  and  proposed. 
Certainly  if  the  proposal  merely  be  that  the  Court  are  to  take 
on  themselves  the  responsibility  of  remitting  to  some  man  of 
skill,  to  get  his  report  as  to  what  is  t^)  be  done,  I  do  not  think 
the  minute  would  be  of  much  moment  in  the  way  of  preventing 
our  granting  interdict.  But  I  have  to  suggest,  that  we  should 
allow  the  defenders  to  put  in  a  minute  stating  what  they  propose 
doing  to  abate  the  nuisance,  and  what  they  undertake  to  do  so 
as  to  escape  from  the  interdict  which  must  inevitably  follow, 
unless  this  minute  be  sufficient 

Lord  BENnoLMK. — ^My  opinion  is  very  decided  in  this  case. 
I  think  it  is  a  logical  conclusion  from  the  verdict  and  the  pro- 
cedure that  has  gone  before  that  the  pursuers  should  get  decree 
in  terms  of  their  declarator  and  their  interdict.  It  was  stated 
in  an  English  case,  and  stated  I  think  rightly,  that  it  did  nob 
signify  how  many  people  were  interested  in  maintaining  an 
illegal  act,  but  that  if  there  were  10,000  it  was  the  same  thing  as  if 
there  was  one.  Now,  varying  the  illustration,  to  my  mind  it  is  of 
no  consequence  whether  these  defenders  have  a  great  interest  in 
continuing  the  nuisance  or  not,  or  whether  their  interests  are  to 
the  amount  of  £10  or  £20,  or  to  the  amount  of  £100,000  or 
£200,000,  are  involved  in  this  illegal  act.  I  would  grant  the 
interdict  without  reference  at  all  to  the  amount  of  interest 
involved.  If  it  is  found  that  it  is  an  illegal  thing  for  them 
to  pollute  this  stream,  I  would  grant  interdict  against  their 
doing  it. 

Lord  Nkaves — I  confess  I  feel  a  little  difficulty  about  this. 
So  far  as  regards  one  part  of  it,  I  do  not  think  we  can  hesitate 
to  give  decree  in  terms  of  the  declaratory  conclusion.  That  is 
not  an  abstract  decree  at  all.  It  was  necessary  to  have  a 
declarator,  because  the  operations  that  were  struck  at  were  not 
a  very  recent  innovation,  but  had  been  going  on  for  some  time, 
and  therefore  the  pursuers'  right  required  to  be  made  clear. 
That  has  now  been  done  by  the  verdict ;  and  I  have  no  hesita« 
tion  about  granting  the  decree  of  declarator.  I  am  not  sure 
that  even  there  the  question  of  amenity  should  be  introduced. 
In  regard  to  the  question  of  interdict,  I  do  not  say  that  Lord 
Benholme*s  view  is  not  the  correct  one  in  substance ;  but  the 
course  which  I  should  prefer,  particularly  looking  to  what  has 
been  done  in  other  cases,  is  that  we  should  decern  in  terms  of 
the  declaratory  conclusion,  whether  with  or  without  the  refer- 
ence to  the  amenity,  as  your  Lordships  may  think  right,  and 
that  before  going  ifurther  we  should  appoint  or  allow  the 
defenders,  if  so  advised,  to  make  such  a  statement  as  will  raise 
that  important  question.  We  shall  then  see  what  they  offer, 
because  hitherto  their  tone  has  been  that  this  cannot  be  done. 
I  think  that  before  answer  we  should  allow  them,  if  so  advised, 
to  state  what  they  propose,  as  a  reason  for  our  refusing  or 
modifying  the  interdict.  I  confess  I  think  that  the  legal  right 
of  the  pursuers  is  to  have  the  interdict ;  but  I  would  not  grant 
interdict  in  terms  of  the  last  line  and  a-half  of  what  is  asked, 
because  it  is  too  vague — ^to  interdict  a  party  against  violating 
the  rights  of  the  pursuer,  without  naming  the  right  established 
in  the  declarator,  is  quite  irregular  and.  unsatisfactory — it  is 
suspending  over  a  party's  head  a  sword  which  may  fall  on  him 
without  lus  knowing  it. 

Lord  Justicb-Clbrk. — I  do  not  object  to  the  suggestion 
which  has  been  made  by  Lord  Cowan,  and  mainly  on  this 
ground,  that  the  matter  of  interdict  is  a  question  of  possession. 
Possession  has  lain  over  a  very  long  time  since  the  verdlctt  Aad 


422 


THE  SCOTTISH  JURIST. 


June  13 


I  do  not  see  that  any  substantial  injury  will  accrue  to  either 
party  by  our  having  a  specific  statement  made  on  the  part  of 
the  defenders,  or  some  of  them,  as  to  what  they  have  done,  or 
what  they  are  ready  to  oblige  themselves  to  do,  in  the  way  of 
abating  this  nuisance.  I  am  entirely  of  opinion  that  the 
amount  of  interest  involved  should  not  affect  the  question,  and  I 
have  never  been  able  to  understand  how,  upon  a  questioil  of 
this  kind,  it  can  possibly  affect  the  legal  right  that  by  doing  an 
illegal  act  other  parties  have  acquired  a  very  large  and  substan- 
tial interest  in  doing  it.  That  all  goes  to  the  relevancy  of  the 
action ;  but  that  has  been  conclusively  fixed,  and  it  has  also 
been  fixed,  in  my  opinion,  that  the  issue  is  an  issue  to  try  the 
questions  raised  in  c^ntrover8y  by  the  conclusions  of  the 
summons — to  try  the  whole  of  these  questions  and  to  try 
nothing  else.  A  good  deal  has  been  founded  on  what  is  said  to 
have  been  stated  to  the  jury.  These  statements  are  not  before 
lis  judicially,  and  I  do  not  wish  to  express  any  opinion  on  that 
matter  ;  but  it  does  not  appear  to  me  that  either  of  the  views 
stated  was  matter  for  the  jury*s  consideration  at  alL  They 
were  trying  a  question  of  fact,  and  the  legal  result  of  that  fact 
when  found  was  entirely  for  the  Court  Nor  could  it  affect  the 
jury*s  decision  what  the  legal  result  might  be  after  the  fact 
was  found;  and  therefore,  although  this  may  be  called  an 
application  to  the  equitable  jurisdiction  of  the  Court,  it  is  only 
60  in  this  sense,  that  every  application  for  interdict  is  an  appli- 
cation to  the  equitable  jurisdiction  of  the  Court.  If  we  declare 
the  right,  and  find  that  the  right  has  been  violated,  the  conclu- 
sion for  interdict  follows  as  a  matter  of  course,  unless  there  be 
>  some  clear  mode  of  vindicating  the  right  which  has  been 
already  declared.  On  the  whole  matter,  I  am  for  giving  decree 
in  terms  of  the  declaratory  conclusion  ;  and  as  regards  the 
interdict,  which  is  a  mere  question  of  possession,  I  do  not  see 
that  we  are  at  all  fettered,  or  that  we  have  our  hands  tied  by 
allowing  the  parties  to  make  a  statement  which  may,  even 
if  interposed  between  them  and  the  verdict,  be  of  material  im- 
portance, if  any  question  of  breach  of  interdict  should  after- 
wards have  to  be  considered. 

The  Court  pronounced  tliis  interlocutor : — 

**Sd  June  1873. — ^Tho  Lords  having,  on  the  motion  of  the 
pursuers,  heard  counsel  in  the  conjoined  actions  of  declarator, 
find  and  declare,  in  terms  of  the  leading  declaratory  conclusions 
in  each  of  the  three  summonses  at  the  instance  o|  the  respec- 
tive pursuers  against  the  respective  defenders  thereof,  *  that  the 
pursuers  had  good  and  undoubted  right  to  have  the  water  of 
the  North  Esk,  so  far  as  it  flows  through  or  by  their  proper- 
ties, transmitted  in  a  state  fit  for  the  use  and  enjoyment  of  man 
and  beast,  and  that  the  said  defenders  have  no  right  to  pollute 
or  adulterate  the  said  water,  nor  to  use  it  or  the  channel  of  the 
stream  in  any  way,  or  for  any  purpose,  such  as  to  render  the 
said  water  noxious  or  unwholesome,  or  unfit  for  all  its  natural 
primary  purposes  to  the  pursuers,  or  in  any  way  to  destroy  the 
amenity  of  the  said  stream  :  *  Quoad  ultra,  continue  the  cause, 
and  decern." 

It  was  then  intimated  for  the  defenders  that  they  had 
no  proposal  to  make  with  a  view  to  abating  the  uuisance. 

Lord  Justice-Clerk. — I  am  not  sure  that  the  interdict 
should  not  follow  the  issues.  It  would  then  be  substantially 
against  discharging  refuse  matter  at  or  near  the  mills,  and 
thereby  polluting  the  water  of  the  said  stream,  to  the  nuisance 
or  injury  of  the  pursuers.  No  doubt  that  is  a  general  inter- 
dict, but  I  do  not  see  that  wo  can  very  well  prevent  that. 

Lord  Benholme. — I  quite  agree. 

Lord  Neaves. — I  do  not  think  it  can  be  said  to  be  impro- 
perly general  because  the  issue  is  in  these  terms.  But  the 
difficulty  is,  they  are  not  in  the  conclusions. 

Lord  Justice-Clerk. — It  is  deduced  from  the  conclusions  as 
being  the  substance  of  them.  I  think  the  interdict  should 
simply  follow  the  terms  afl5rmed  by  the  jury.  It  does  not 
follow  that  the  Court  meant  to  grant  an  issue  up  to  all  the 
conclusions  of  the  summons.  I  will  frame  an  interlocutor 
granting  the  interdict  as  near  as  may  be  in  the  terms  found  by 
the  jury. 


The  Court  then  took  the  case  to  avizandum  to  con- 
sider the  terms  of  the  interlocutor  which  they  would 
pronounce,  and  on  13th  June  1873,  after  hearing  counsel 
for  the  pursuer  to  the  effect  that  the  interlocutor  shoul  I 
follow  the  conclusions  of  the  summons,  and  not  the  termi 
of  the  issue,  pronounced  this  interlocutor : — 

*'  Prohibit  and  interdict  the  defenders  from  discharging  into 
the  said  water  of  the  North  Esk  from  their  respective  paper- 
works any  impure  stuff  or  matter  of  any  kind,  whereby  the 
said  water  in  its  progress  through  or  along  the  property  of  the 
pursuers  or  any  of  them  may  be  polluted  or  rendered  unfit  for 
domestic  use,  or  for  the  use  of  cattle.'* 

Act  Watson,  Johnston;  Gibson  and  Strathem,  W.S.  Agentt. 
—Alt.  Solicitor-General  (Clark,  Q.C.),  Asher ;  Millar,  Allariioe, 
and  Robson,  W.S.  AgetUa.—L  Clerk  a.l. 
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FIRST  DIVISIOy. 

A.Nr>REw  Wallace  (Inspector  of  Poor  of  Gotm), 
Appellant  J  v.  John  Johnston  (Inspector  of  Poor  of 
Campsie),  Respondent. 

Poor — Hmhand  and  Wife — Foreign  JIusband — Lunacy— Bbik 
/S'e«/eweyt^— Circumstances  in  which  it  was  held  that  a  busbaod 
had  deserted  his  wife  and  children,  though  be  did  not  kave 
Scotland. 

A  foreigner  without  a  settlement  in  Scotland  deserted  his  wib 
and  children.  While  .thus  deserted  they  became  proper 
objects  of  parochial  relief,  and  the  wife  was  shortly  afterwaudi 
removed  to  an  asylum  as  a  pauper  lunatia  Held  that  the 
parish  of  the  wife^s  birth  settlement,  and  not  the  relierxi^ 
parish,  was  liable  for  her  maintenance. 

Elizabeth  Murphy  was  born  in  the  parish  ofGoni, 
about  1840.  In  1857  she  was  married  to  Andrew  Careoo, 
a  native  of  Ireland.  Carson  was  a  miner,  and  if  he  erer 
acquired,  bad  in  1866  lost,  his  residential  settlement  k 
any  parish  in  Scotland.  In  July  1866  Carson  left  bis 
wife  and  family,  who  were  then  living  in  the  parish  of 
Kilsyth,  without  telling  them  where  he  was  going: 
He  went  to  Ayrshire,  where  he  worked  for  some  time  s 
a  miner.  After  the  expiry  of  five  months,  he  retnraed, 
and  resided  with  his  wife  (his  children  being  in  the  poo^ 
house  at  Kirkintilloch)  in  Riitherglen  for  about  a  month, 
when  he  again  left  her,  without  leaving  her  any  trace  of  hb 
destination,  and  he  never  afterwards  contributed  to  her  sap- 
port.  The  reason  of  his  thus  leaving  her  he  alleged  to  beW 
violence,  which  was  such  as  to  put  him  in  fear  of  his  life 
After  her  husband  left  her  the  wife  went  abont  begpn; 
as  a  tramp,  and  was  three  times  temporarily  relieved,  b 
respect  of  desertion  by  her  husband,  by  the  parishes^ 
Kilsyth,  Rutherglen,  and  Kirkintilloch.  The  inspector  of 
poor  of  Kirkintilloch  caused  inquiries  to  be  made  for  Canoi, 
and  procured  a  warrant  for  his  apprehension,  but  though  hi 
discovered  where  he  had  been  living,  he  was  unable  to 
catch  him.  On  29th  August  J868  Mrs.  Carson,  with  her 
two  surviving  children,  were  found  destitute,  andljio; 
out  in  the  parish  of  Campsie,  and  were  relieved  and  re- 
moved to  the  casual  lodging-house  of  that  parish.  On  3Ul 
August  she  and  her  children  were  removed  by  the  insjW^ 
tor  of  Campsie  to  Go  van  poor-house — (Gampsie  hdnj 
licensed  by  the  Board  of  Supervision  to  board  paapen  ift 
Govan  poor-house.)  Of  the  same  date  Campsie  ftn 
notice  to  Govan  that  the  latter  parish,  as  the  parish  of  tar 
birth  settlement,  was  liable  for  the  relief  of  the  paoptf 
and  her  children.  On  24th  September,  while  still  in  Gam 
poor-house,  she  became  insane^  and  was  removed  to  Oart- 
navel  asylum.  Inquiries  for  the  whereaboats  of  (kam 
were  instituted  by  both  parishes,  and  it  eveatnallf «« 
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ascertained  that  he  had  never  left  Scotland,  and  although 
he  had  concealed  his  movements  from  his  wife,  one  of  his 
friends  had  always  known  where  he  was.  It  also  appeared 
that  he  was  in  the  2d  Lanarkshire  Militia,  and  had  regu- 
larly attended  the  trainings  of  that  regiment.  A  hand- 
bill was  issued  hy  the  inspector  of  Go  van  descrihing  him, 
and  on  8th  December  1869  he  was  discovered.  On  9th 
December  1869  he  removed  his  children  from  Govau 
poor-house. 

In  April  1871  John  Johnston,  inspector  of  poor  of 
Campsie,  raised  an  action  against  Andrew  Wallace,  inspec- 
tor of  poor  of  Govan,  in  the  Sheriff-court  of  Lanark,  and 
concluded  as  follows: — 

"  The  defender,  as  inspector  foresaid,  ongbt  to  be  decerned, 
frsty  to  pay  to  the  pursuer,  as  inspector  and  for  behoof  foresaid, 
the  sum  of  £126,  5s.  2d.  sterling,  being  the  amount  of  an 
account  for  parochial  relief  sup])lied  and  incurred  by  the  paro- 
chial board  of  the  parish  of  Campsie  to  and  on  account  of 
EHizabeth  Murphy  or  Carson,  wife  of  Andrew  Carson,  a  miuer, 
who  was  born  at  Brackaville,  near  Coal  Icdand,  DuDgannon, 
Ireland,  and  who,  at  the  date  of  the  chargeability  after  men- 
tioned, had  not  acquired,  or  at  least  had  lost  a  residential  settle- 
ment in  Scotland,  and  to  and  on  account  of  Jane  and  Elizabeth 
Carson,  pupil  children  of  the  said  Elizabeth  Morphy  or  Carson  ; 
and  for  charges  and  expenses  incurred  by  the  parochial  board  of 
Campsie  parish  for  and  on  account  of  the  said  paupers  between 
the  29th  day  of  August  1868,  when  the  said  Elizabeth  Murphy 
or  Carson  and  her  said  children  became  chargeable  to  the  paro- 
chial board  of  Campsie  parish,  they  having  been  found  in  that 
parish  in  destitution,  and  deserted  by  the  said  Andrew  Carson, 
and  proper  objects  of  parochial  relief,  and  the  1st  day  of  August 
1871,  all  per  account  commencing  the  said  28th  day  of  August 
1868,  annexed  hereto,  and  which  is  here  referred  to  for  the 
particulars  of  the  said  parochial  relief  hrevitatis  causa  ;  and  also 
to  take  charge  of  the  said  Elizabeth  Murphy  or  Carson,  and  so 
free  and  relieve  the  pursuer  and  the  parochial  board  of  the 
IMuiah  of  Campsie  of  her  support  in  all  time  hereafter ;  and, 
eecand,  to  pay  to  the  pursuer,  as  inspector  and  for  behoof  fore- 
■fticl,  the  sum  of  £5,  7s.  lOd^.,  being  the  amount  of  travelling 
■ad  other  incidental  expenses  disbursed  by  the  pursuer  in  as- 
oertaining  the  parochial  settlement  of  the  said  Elizabeth  Murphy 
or  Carson  and  her  said  children,  and  otherwise  in  connexion 
irith  their  said  chargeability  to  the  parochial  board  of  the 
parish  of  Campsie,  for  all  which  the  defender  is  liable,  in  respect 
that  the  said  Elizabeth  Murphy  or  Carson  was  bom  at  or  near 
Gk>van  Colh'ery,  in  the  parish  of  Govan,  and  the  and  her  said 
shildren  were,  at  the  date  of  their  chargeability  foresaid,  and 
luring  the  whole  period  of  their  receiving  parochial  relief  from 
die  parochial  board  of  the  parish  of  Campsie,  proper  objects  of 
mch  relief,  and  were  deserted  by  the  said  Andrew  Carson,  who 
■ras  a  foreigner,  without  any  parochial  settlement  in  Scotland, 
9y  reason  whereof  the  parochial  settlement  of  the  said  Elizabeth 
ICarphy  or  Carson  and  Jane  Carson  and  Eliza  Carson  was  in  the 
parish  of  Govan,  and  that  statutory  notice  of  their  charge- 
ibility  was  duly  given  to  the  defender  on  or  about  the  31st  day 
yt  August  1868,  and  again  upon  the  8th  day  of  January  1870,  so 
far  as  regards  the  said  Elizabeth  Murphy  or  Carson,  with  inter- 
sat  on  said  two  sums  of  £126,  5s.  2d.  and  £5,  7s.  lO^d.  from  the 
late  of  this  action  till  payment,  with  expenses." 

Pleaded  for  Campsie — 

1.  Having  been,  on  29th  August  1868,  deserted  by  Andrew 
Larson,  their  husband  and  father,  and  in  destitution,  Elizabeth 
If  orphy  and  her  children  were  proper  objects  of  parochial  re- 
ief.  2.  The  parochial  settlement  of  Elizabeth,  Murphy  or 
Ckrson,  and  her  children,  during  the  i)eriod  of  their  charge- 
ibility  to  Campsie  parish  was  in  the  ])arish  of  Govan,  in  respect 
i^mt  Elizabeth  Murphy  was  bom  in  Govan,  and  her  husband, 
loidrew  Carson,  was  a  foreigner,  who  had  no  parochial  settle- 
ment in  Scotland,  and  had  deserted  them. 

Pleaded  for  Gov&u — 

1.  The  averments  in  the  sammons  were  not  relevant  or 
fffWmant  to  tappoit  its  condntione,  in  respect  that  stante 
lofrimoaio  a  mamed  woman,  even  although  deserted,  could 


not  have  a  settlement  in  her  own  right.  2.  Carson's  wife  and 
children  not  having  been  deserted  by  him,  at  least  not  having 
been  in  a  state  of  desertion  at  the  time  of  chargeability 
libelled,  the  parish  of  Govan  was  not  bound  to  relieve  the  parish 
of  Campsie  of  their  support.  3.  On  the  assumption  that 
Andrew  Carson  had  no  settlement  in  Scotland,  he  was  liable,  in 
the  circumstances  stated  on  record,  to  be  removed  with  his  wife 
and  children  to  Ireland  ;  and  the  pursuer  having  failed  to  take 
the  necessary  steps  for  effecting  such  removal,  was  not  entitled 
to  the  recourse  which  he  sought  against  the  defender. 

The  Sheriff-substitute  (Lawrie),  after  a  proof,  the  sub- 
stance of  which  has  been  given  in  the  above  narrative, 
on  22d  August  1872  pronounced  the  following  inter- 
locutor : — 

*'  Finds  in  point  of  fact,  that  Elizabeth  Murphy  or  Carson 
and  Jane   and   Elizabeth   Carson,   whose   aliment    is   now  iu 
question,  are   the  wife  and  children  of  Andrew  Carson ;  that 
they  were  discovered  in  a  state  of  destitution  in  Campsie  i)arish 
on  29th  August  18G8  ;  that  they  were  removed  to  the  poor-house, 
and  that,  on  24th  September  18C8,  Mrs.  Carson  was  removed 
as  a  pauper  lunatic  to   Gartnavel  Asylum,  where  she  still  is, 
while  tbe  children  remained  in  the  poor-house  for  some  time,  un- 
til removetl  by  their  father.*  Finds  that  Mrs.  Carson  was  bom 
in  Govan  parish,  that  Andrew  Carson  was  bom  in  Ireland,  and 
that  he    had  no  residential  settlement  in  Scotland  on  29th 
I  August  1868  ;  that,  at  that  date,  he  lived  apart  from  his  wife 
I  and  family,  from  whom  he  had  concealed  his  address,  and  that 
I  then  and  during  the  time  embraced  in  the  accounts  appended 
I  to  the  summons,  he  contributed  nothing  to  their  support ;  that 
I  at  that  date  and  ever  since,  he  has  been  resident  in  Scotland,  an 
able-bodied  man,  in  full  employment,  and  earning  good  wages 
as  a  miner  :  Finds,  in  point  of  law,  that  Carson's  neglect  of  his 
wife  and  family  had  not  the  effect  of  reviving  her  settlement  of 
birth,  and  of  making  her  birth  parish  liable  for  the  support  of 
her  and  her  family  :  Therefore  assoilzies  the  defender  from  the 
whole  conclusions  of  the  summons,   and  decerns :  Finds   the 
!  pursuer  liable  to  the  defender  in  expenses,"  etc. 
I       "  you. — (After  a  narrative  of  the  facts) — The  present  action 
'  was  raised  by  Campsie  against  Govan  on  21st  June  1871.     It 
concludes  for  aliment  given  to  Mrs.  Carson  from  29th  August 
I  1868  to  August  1871,  and  for  aliment  given  to  the  children  from 
:  29th  August  1868  until  31st  December  1869,     It  concludes  also 
that  Govan  be  ordained  to  relieve  Campsie  of  the  maintenance 
of  Mrs.  Carson  for  the  future,  and  it  also  asks  for  payment  of 
certain  travelling  expenses  incurred  by  Campsie  in  investigations 
regarding  the  case. 

*'The  cases  of  Hay  v.  Skene,  13th  June  1850,  12  D.  1019; 
and  Carmichael  r.  A  damson,  28th  February  1863, 1  Macph.  452, 
settle  that  where  a  husband  has  no  settle^ieut  in  Scotland,  his 
desertion  of  his  wife  has  the  effect  of  reviving  her  maiden  or 
birth  settlement.  The  opinion  of  Lord  Moncreiff  in  Hay  r.  Skene, 
and  of  the  late  and  present  Lords  President  and  of  Lords  Currie- 
hill  and  Ardmillan,  in  Carmichaers  case,  may  well  raise  a  doubt 
whether  these  two  decisions  are  sound,  but  in  the  meantime  the 
question  must  be,  held  to  be  settled. 

**ln  all  the  reported  cases  in  which  the  husband's  desertion 
was  founded  on,  he  had  left  Scotland.  It  has  not  yet  been  de- 
cided whether  the  wife's  birth  parish  is  liable  when  the  husband 
remains  in  Scotland,  but  conceals  himself  and  fails  to  aliment 
his  family.  The  Sheriff-substitute  thinks  that  the  desertion 
c^)nteroi)lated  by  the  Judges  who  decided  Hay  v.  Skene,  and 
Carmichael  v.  Adamson,  must  be  something  more  than  the  deser- 
tion which  is  punishable  under  the  80th  section  of  the  Poor  Law 
Act.  He  has  given  repeated  consideration  to  the  question,  and 
he  has  come  to  be  of  opinion  that  the  only  desertion  which  re- 
vives the  wife's  birth  settlement  is  the  husband's  wilful  absence 
from  Scotland,  coupled  with  failure  to  support  his  wife  and 
family  left  he^e.  in  other  words,  that  the  husband  must  have 
withdrawn  himself  from  the  Jurisdiction  of  the  courts  of  law 
in  Scotland,  which,  had  he  remained  here,  could  either  have  com- 
pelled him  to  support  his  wife,  or,  if  he  himself  were  a  pauper, 
could  have  removed  them  all  to  his  native  country. 

'*  The  Sheriff'-substitute  is  further  of  opinion  that  the  onus  of 
proving  that  the  husband  is  abroad  lies  on  the  parish  where  the 
wife  was  found  destitute,  and  it  must  continue  to  support  her 
until,  by  proof  of  that  fact,  it  shifts  the  liability  to  her  birth 
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parish.  If  these  views  be  correct,  it  is  ua  necessary  to  say  more 
than  that,  in  the  circumstances  proved,  and  on  the  authority  of 
M'Crorie  v.  Cowan,  24  D.  723,  Campsie  has  no  claim  against 
Govan. 

*'Mrs.  Carson  is  insane,  and  a  somewhat  di£Bcult  question 
would  arise  if  Carson  has  acquired  a  residential  settlement  in 
Scotland  since  she  became  chargeable,  or  hereafter  shall  acquire 
one, — Would  Campsie  then  have  a  claim  against  his  parish  of 
residence  ?  Or  does  Palmer  v.  Russell,  1st  December  1871,  10 
Macph.  185,  apply,  and  is  Campsie  liable  for  her  permanent  sup- 
port ?  Into  that  question,  or  into  the  questions  as  to  the  extent 
of  the  rights  of  Campsie  to  recover  from  Carson,  or  to  remove 
him  and  his  whole  family  to  Ireland,  the  Sheriff-substitate  does 
not  enter." 

The  Inspector  of  Campsie  appealed  to  the  Sheriff 
(Glassford  Bell),  who,  on  7th  December  1872,  pronounced 
the  following  interlocutor  : — 

'*  Finds  that  the  leading  facts  of  the  case  are  correctly  stated 
by  the  Sheriff-substitute  in  his  interlocutor  and  note :  Finds,  in 
particular,  that  the  proof  instructs  that  Andrew  Carson,  the  hus- 
band of  the  pauper,  Elizabeth  Murphy  or  Carson,  and  the 
father  of  Jane  and  Elizabeth  Carson,  is  a  native  of  Ireland; 
that  if  he  ever  acquired  a  residential  settlement  in  Scotland, 
which  is  uncertain,  he  lost  it  a  good  many  years  ago  ;  that 
in  point  of  fact,  he  had  no  settlement  in  this  country  during  any 
portion  of  the  period  embraced  in  the  account  of  disbursements 
for  his  said  wife  and  children  annexed  to  the  summons,  and  that 
his  wife  was  born  in  the  parish  of  Govan,  which  was  the  parish 
of  her  maiden  settlement :  Finds  further,  that  it  is  proved  that 
Carson  deserted  his  wife  and  family  about  the  end  of  the  year 
1867,  and  although  he  does  not  appear  to  have  left  the  country, 
he  kept  his  place  or  places  of  residence  concealed,  and  contri- 
buted nothing  to  their  support  from  the  said  date  till  the  end  of  the 
year  1869,  when  he  removed  his  children  from  the  Grovan  poor- 
house,  and  has  apparently  taken  charge  of  them  since :  Finds  that 
in  consequence  of  said  desertion,  Carson's  wife  and  children  became 
paupers  and  entitled  to  parochial  relief,  and  his  wife  was  for 
some  time  maintained  in  the  Govan  poorhouse  at  the  expense  of 
the  parish  of  Campsie,  being  the  parish  where  she  was  residing 
when  deserted,  and  where  she  became  chargeable,  and  was  then 
removed,  in  consequence  of  supervening  insanity,  to  a  lunatic 
asylum,  where  her  board  has  been  disbursed  by  the  said  parish, 
and  the  said  children  were  boarded  at  the  ex|)en8e  of  the  said 
parish  in  Govan  poorhouse,  till  the  end  of  the  year  1869  :  Finds, 
in  point  of  law,  that  it  is  settled  by  the  cases  of  Hay,  June  13, 
1850,  and  Carmichael,  Feb.  28,  1863,  that  a  wife  and  chUdren 
left  destitute  by  the  desertion  of  the  husband  and  father,  who 
is  a  foreigner,  and  has  no  settlement  in  Scotland,  fall  to  be  sup- 
ported by  the  parish  of  the  mother's  birth,  that  being  her  maiden 
settlement :  Therefore,  and  under  reference  to  the  annexed  note, 
recalls  the  interlocutor  appealed  against :  Finds  that  the  pauper 
having  been  deserted  by  Andrew  Carson,  who  is  an  Irishman 
without  a  settlement  in  this  country,  the  pansh  of  Campsie,  as 
the  parish  in  which  they  happened  to  be  residing  when  they 
became  destitute,  is  entitled  to  be  relieved  of  its  disbursements 
on  their  account  by  the  parish  of  Govan,  as  the  birth  parish  of 
Elizabeth  Murphy  or  Carson  :  Finds  that  it  is  not  disputed  that 
the  second  account  annexed  to  the  summons  contains  an  accurate 
statement  of  said  disbursements,  and  that  statutory  notice  of 
liability  was  duly  given  to  Govan ;  decerns  against  the  defender 
for  the  sum  of  £126,  59.  2d.  sterling,  and  otherwise,  in  terms  of 
the  first  conclusion  of  the  summons ;  but  as  regards  the  con- 
clusion for  payment  of  the  first  account  annexed  to  the  summons, 
amounting  to  the  sum  of  £5,  7s.  lOJd.,  finds,  in  the  circum- 
stances, the  defender  not  liable  therein  :  Finds  the  pursuer  en- 
titled to  expenses,"  etc. 

"  Note, — The  Sheriff-substitute,  while  recognising  the  autho- 
rity of  the  cases  of  Hay  and  Carmichael,  seems  to  think  that  the 
decision  in  these  cases  was  influenced  by  the  fact  that  the  hus- 
bands had  left  Scotland  when  they  deserted  their  families,  and 
stated  that  it  has  '  not  yet  been  decided  that  a  wife's  birth  parish 
is  liable  when  the  husband  remains  in  Scotland,  but  conceals 
himself  and  fails  to  aliment  his  family.'  The  Sheriff  cannot  find 
that  there  is  any  room  for  distinguishing  between  the  one  deser- 
tion and  the  other.  Desertion,  as  defined  by  the  80th  section 
of  the  Poor  Law  Act,  is  simply  the  'neglect*  by  a  husband  or 


father  'to  maintain  his  wife  or  children,  being  able  to  to  do.' 
In  Hay's  case  it  was  the  fact  of  the  husband's  desertion  alone 
(he  being  an  Englishman  without  a  Scotch  settlement,  that  the 
Court  went  upon,  not  that  of  his  being  f  urth  of  Scotland,  for,  on 
the  contrary.  Lord  Moncreiff,  who  was  in  the  minority,  pointed 
out  that  *  for  anything  that  appears  in  this  case,  he  (the  husband) 
may  be  still  living  in  some  part  of  Scotland.'  In  Carmichael  it 
was  not  known  where  the  husband  and  father  waa,  except  thtt 
he  had  gone  to  sea,  and  had  not  been  heard  of  since.  The  brosd 
proposition  which  was  there  aflBrmed  was,  •  that  where  a  husband 
has  no  settlement,  his  desertion  of  his  family  has  the  effect  of 
reviving  his  wife's  maiden  or  birth  settlement'  both  for  herself, 
and  the  pupil  children  of  the  marriage.  This  proposition  wai 
in  no  respects  based  on  the  assumption  that  the  desertmg  hus- 
band had  left  Scotland.  All  the  Judges  referred  to  the  bare 
fact  of  *  desertion,'  and  gave  no  indication  that  they  meant  more 
by  that  word  than  a  failure  to  maintain  his  wife  and  children 
by  an  able-bodied  man.  Their  Lordships  also  took  care  to  ex- 
l)lain  that  the  decision  in  the  prior  case  of  M'Crorie,  March  7, 
1862,  did  not  militate  against  eitherthat  of  Hay  or  of  Carmichad, 
seeing  that  M*Crorie  was  the  case  of  an  undeaerted,  and  the  other 
of  a  tleserted  wife.  As  regards  the  fact  of  the  desertion  in  tbe 
present  case,  there  can  be  no  doubt.  Carson's  place  of  residence 
was,  it  seems,  known  for  at  least  a  portion  of  the  time  to  certain 
[)arties,  but  they  refused  to  disclose  it,  and  it  was  known  neither 
to  the  pursuer,  nor  to  his  wife  and  children,  who  were  panperitfd 
by  his  failure  to  consort  with  them  or  do  anything  towards  their 
maintenance.  The  defender  himself  admitted  the  desertion,  and 
on  5th  November  1869,  issued  the  hand-bill.  No.  6/2,  offoing 
a  reward  for  Carson's  apprehension.  He  took  steps  at  the  end 
of  1869  to  relieve  the  parish  of  his  children  by  removing  them, 
but  it  does  not  appear  where  he  has  been  since.  The  only  donU 
which  the  Sheriff  has  had,  is  whether  the  items  for  the  board  of 
Mrs.  Carson  in  the  lunatic  asylum,  during  the  years  1870  and 
1871,  are  in  pari  caau  with  the  rest  of  the  charges,  or  whether 
the  ratio  decidendi  in  M'Oorie  is  not  applicable  to  them.  Oa 
the  whole,  however,  it  must  be  held  that  Carson's  desertion  d 
his  wife  continued  during  the  said  years,  and  that  the  samenk 
of  law  continue<l  in  operation  down  to  the  last  date  in  the  a^ 
count,  as  existed  from  the  beginning  of  the  desertion  in  Angnat 
1 868.  Besides,  and  teparaUm,  if  the  defender  should  have  uada- 
taken  the  burden  of  Mrs.  Carson's  support  on  receiving  the 
statutory  notice  from  the  pursuer  in  August  1868,  she  would 
have  been  under  said  defender's  charge,  and  living  at  his  oe« 
at  any  time  that  her  husband  might  have  turned  up  thereafto; 
and  said  defender  cannot  plead  his  own  wrong  as  a  ground  fcr 
saddhng  the  pursuer  with  a  burden  which  should  have  beo 
taken  off  his  hand  long  before  the  beginning  of  1 870.  Of  ooai^ 
the  defender  will  have  his  daim  of  relief  against  Catson  if  ha 
can  find  him." 

The  Inspector  of  Govan  appealed  to  the  Court  of  Seaaoo, 
and  argued — 

1.  The  facts  proved  did  not  establish  desertion  in  point  of 
fact  The  husband  no  doubt  left  his  wife  deliberately,  but  that 
step  was  rendered  necessary  by  her  violent  habits  and  actsil 
threats  of  his  life,  and  a  man  could  not  be  said  to  desert  hii 
wife  by  merely  taking  precautions  for  his  own  safety.  It  wn 
true  he  had  not  contributed  to  her  maintenance,  and  that  waia 
wrong  to  the  wife,  but  did  not  per  se  constitute  desertion.  Xo 
doubt  such  a  separation  from  a  wife  as  had  here  tak^  place 
might  merge  into  desertion,  but  that  could  only  happen  if  thew 
was  a  change  of  circumstances.  No  such  change  was  proted 
here  ;  the  husband  had  no  knowledge  that  his  wife  was  inaaM 
and  shut  up  in  an  asylum.  The  case  resolved  itself  into  one  fl< 
voluntary  separation,  which  was  legally  in  the  same  positioB  ai 
if  the  parties  had  been  living  together  when  chargealiiii^ 
occurred,  and  fell  within  the  principle  of  the  judgment  ia 
M^Crorie  v.  Cowan,  March  7,  1862,  ante^  voL  zxxiv.  p.  365, 
where  liability  attached  to  the  relieving  parish. 

2.  Assuming  the  facts  to  establish  desertion,  it  was  not  1^ 
desertion,  not,  at  any  rate,  that  kind  of  desertion  which  hd 
been  recognised  in  Hay  v.  Skene,  13th  June  1850,  ante,  voL  xxn. 
p.  420,  and  Carmichael  v.  Adamson,  28th  Febraaiy  1863;  mk, 
vol.  XXXV.  p.  286,  as  having  the  effect  of  reviTiAg  the  maidet 
settlement.  The  Sheriffsubetitute  was  right  m  holdiBg  tha 
desertion  regarded  in  these  cases  as  being  Jkrtk  at  Seotiiai 
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Legal  desertion  in  the  sense  of  the  Poor  Law  Act  consisted  not 
in  a  refusal  on  the  part  of  an  able-bodied  husband  to  support 
his  wife,  but  in  the  inability  of  the  parochial  authorities  to 
reach  him  and  compel  him  to  maintain  her.  The  test  of  that 
inability  must  be  his  being  out  of  the  country.  So  long  as  he 
was  in  this  country  he  was  compellable,  or  if  himself  a  pauper, 
removable  to  his  own  country  ;  neither  was  possible  if  he  had 
left  the  country.  That  a  distinction  between  desertion  outwith 
and  within  the  kingdom  was  within  the  purview  of  the  law  was 
evident  from  the  terms  of  sect  80  of  the  Act  of  1845.  Two 
things  were  there  treated  of,  viz.,  "  desertion  "  and  "  neglect  to 
maintain,*'  being  able  so  to  do.  The  former  applied  to  desertion 
properly  so  called,  desertion /ur^A  of  Scotland,  and  the  latter  to 
desertion  within  the  country,  where  the  defaulting  person 
remained  under  the  jurisdiction  of  the  courts  of  law,  and  could 
be  compelled  to  implement  his  obligations.  And  there  was  a 
very  obvious  policy  in  thus  defining  the  law.  The  principle  of 
M'Crorie  v.  Cowan  was  that  a  wife  not  deserted  by  her  husband, 
who  had  no  settlement  in  Scotland,  became  a  burden  on  tlie 
parish  of  chargeability.  That  gave  the  parish  of  chargeability 
the  greatest  possible  interest  not  to  find  the  husband,  because 
when  even  desertion  was  present  as  an  element  in  the  case  it 
fell  outwith  the  category  of  M'Crorie  v.  Cowan,  and  passed 
within  the  principle  of  Hay  v.  Skene  and  Carmichael  v.  Adam- 
ion.  If  ignorance  of  the  husband's  residence  was  to  be  the  test 
of  desertion,  then  the  relieving  parish  bad  only  to  shut  its  eyes 
in  order  to  make  the  parish  of  the  wife's  birth  settlement  liable. 
Or,  to  put  the  argument  in  a  more  practical  form  :  if  there  was 
no  room  for  the  absolute  distinction  that  desertion,  to  rear  up 
the  maiden  settlement,  must  be  out  of  Scotland,  desertion  within 
the  country  at  least  imposed  on  the  parish  of  chargeability  the 
onus  of  showing  that  the  husband  could  not  be  found,  before 
being  entitled  to  fall  back  on  the  maiden  settlement.  Now,  in 
the  present  case,  the  inspector  of  Campsio  had  hardly  advanced 
a  step  in  the  direction  of  discharging  himself  of  this  ojitut,  for 
his  inquiries  had  been  of  the  most  perfunctory  nature,  as  was 
indeed  shown  by  contrasting  his  vigilance  with  that  of  the 
inspector  of  Govan,  who  found  the  husband  in  three  days. 
There  being  therefore  no  legal  desertion,  or  at  least  the  parish 
of  chargeability  not  having  relieved  itself  of  the  onus  that  lay 
npon  it,  the  case  was  ruled  by  the  doctrine  of  M'Crorie  v.  Cowan, 
not  that  of  Carmichael  v,  A  damson. 

3.  Campsie  was  not  in  any  view  entitled  to  recover  after  8th 
December  1869,  when  Govan  found  the  deserting  husband,  nor 
to  subject  Govan  in  the  future  maintenance  of  the  pauper,  be- 
cause after  that  date  the  pauper  was  no  longer  a  deserted  ^ife, 
and  the  case  after  that  at  least  fell  within  M'Crorie  v.  Cowan. 

4.  Lunacy,  as  shown  in  Palmer  i;.  Russell,  Ist  December  1871, 
€Lnt€,  voL  xliv.  p.  110,  had  been  dealt  with  as  a  case  altogether 
exceptional  in  the  administration  of  the  Poor  Law.  A  lunatic 
was  relieved  at  more  than  ordinary  cost — a  cost  towards  which, 
in  the  general  case,  a  working  man  could  contribute  almost 
nothing— on  grounds  of  public  policy.  In  the  case  of  a  lunatic 
wife,  which  this  was,  desertion  was  not  indeed  a  material  fact, 
one  way  or  the  other.  It  was  not  the  desertion  that  gave  the 
claim  to  relief,  but  the  state  of  mental  alienation.  Apart  from 
desertion  chargeability  would  have  ensued,  and  therefore 
M'Crorie  v.  Cowan  should  be  followed,  not  Carmichael  v.  Adam- 
son,  where  the  circumstance  that  at  once  took  that  case  out  of 
the  principle  of  M'Crorie,  and  formed  the  claim  to  relief,  was 
duertum.  Desertion  would  determine  the  liability,  if  it  gave 
rite  to  the  claim,  but  when  the  claim  arose  differently  as  here, 
liability  could  only  be  fixed  by  finding  the  parish  which  had 
fulfilled  its  statutory  duty  and  relieved  the  pauper  and  sent  her 
to  the  asylum. 

Argued  for  the  inspector  of  Campsie — 

The  argument  on  the  other  side  as  to  the  facts  of  the  case 
not  amounting  to  desertion  was  fancifuL  The  material  point 
was  that  the  husband  had  failed  to  provide  for  his  wife.  It 
might  be  that  he  had  cause  for  separating  himself  from  her 
society,  but  there  was  no  reason  why  he  should  not  discharge 
himself  of  his  primary  obligation  to  support  her.  The  law  cou  Id 
not  look  at  a  man's  motives  in  a  case  like  this.  The  question 
eame  to  be,  according  to  this  argument,  Was  a  man  justified  in 
leaving  his  wife  misupported  ?  The  law  said  it  was  not  for  a 
to  Jodge  for  himself  when  ho  was  entitled  to  leave  his 


wife.  His  desire  to  conceal  his  place  of  residence  from  her 
implied  no  necessity  that  he  should  keep  all  his  earnings  to 
himself  ;  he  could  have  sent  money  to  his  wife  by  the  post. 
Desertion  was  not  precisely  defined  by  any  constitutional 
writer.  In  England  by  the  Statute  5  Geo.  rv.  it  was  said  to  be 
"  running  away  ; "  but  it  was  qualified  by  any  state  of  facts 
which  resulted  in  abandoning  the  wife  to  the  charity  of  the 
parish.  Guthrie  Smith  gave  a  definition  in  his  book  p.  66, 
which  might  be  adopted  as  a  good  one. 

There  being  desertion  in  point  of  fact,  there  was  nothing  to 
take  the  case  out  of  the  judgment  in  Hay  v.  Skene  and  Car- 
michael V.  Adamson.  The  Sheriff-substitute  was  wrong  in  sup- 
posing that  these  cases  had  to  any  extent  been  decided  in  view 
of  the  fact  that  desertion  was  furth  of  Scotland, — the  broad 
ground  of  judgment  was  desertion  irrespective  altogether  of 
place  or  residence.  There  was  indeed  no  reason  for  the  dis- 
tinction which  the  Sheriff-substitute  had  drawn,  for  a  wife  left 
destitute  by  her  husband  and  not  knowing  where  to  find  him 
was  as  much  deserted  if  the  husband  had  removed  himself  to 
the  next  street,  or  next  town,  or  next  parish,  as  if  he  had  gone 
to  another  country.  Desertion  within  Scotland  had  besides 
been  recognised  to  the  effect  contended  for  in  the  case  of  Wallace 
V.  Tumbull,  20th  March  1872,  ante,  voL  xliv.  p.  373.  The  caw 
of  Palmer  v.  Rassell  was  a  conclusive  answer  to  the  appellant's 
alternative  argument  that  after  December  1869,  when  the  hus- 
band was  foimd,  the  force  of  Carmichael  v.  Adamson  was 
evacuated,  and  the  authority  of  M'Crorie  v.  Cowan  restored. 
That  case  decided,  in  conformity  with  the  75th  section  of  the 
Lunacy  Act,  that  the  settlement  of  a  lunatic  wife  was  fixed  as 
at  the  date  of  seclusion.  The  date  of  seclusion  here  was  24th 
September  1868,  when  the  lunatic  wife  was  sent  to  the  asylum, 
and  her  settlement  then,  she  being  a  deserted  wife  whose  husband 
had  no  settlement  in  Scotland,  was,  in  respect  of  the  judgment 
in  Carmichael  v,  Adamson,  in  the  parish  of  Govan  as  the  parish 
of  her  birth.  The  settlement  being  so  fixed  could  not  be  subse- 
quently altered  during  continuing  lunacy. 

At  advising — 

Lord  Preehdent.— It  has  been  settled  in  the  case  of  Car- 
michael V,  Adamson  that  where  a  wife  has  been  deserted  by  her 
husband,  and  has  become  an  object  of  parochial  relief,  that  the 
parish  which  is  liable  to  support  her  is  the  parish  of  her  own 
birth  settlement.  I  cannot  say  that  that  decision  obtained  any 
support  from  me,  but  it  is  now  a  settled  rule,  and  all  we  have 
to  (Co  in  this  case  is  to  apply  it. 

Mrs.  Carson  and  her  two  children  became  objects  of  parochial 
relief  in  August  1869  ;  they  were  then  relieved  by  the  parish 
of  Campsie.  After  some  time,  about  one  month  after  she  first 
became  chargeable,  she  turned  qiute  insane  and  was  sent  to  an 
asylum,  and  ever  since  has  remained  in  confinement  there. 

The  question, — and  the  only  question — in  this  case  is,  whether 
at  the  date  of  her  becoming  chargeable  she  was  deserted  by  her 
husband,  and  whether,  from  that  time  till  she  was  loilged  in  the 
asylum,  she  continued  to  be  so  deserted.  Both  dates  are  of  im- 
portance. If  she  were  deserted  when  first  relieved,  but  ceased 
to  be  deserted  when  sent  to  the  asylum,  then  the  relieving  pa]  ish 
could  not  recover  from  the  parish  of  her  birth  settlement.  I 
think,  however,  that  if  she  was  in  a  state  of  desertion  in  August 
she  was  equally  in  a  state  of  desertion  in  September,  when  she 
was  sent  to  the  asylum. 

The  question  as  to  desertion  is  a  somewhat  knotty  one,  because 
undoubtedly  there  is  absent  from  this  case  what  was  in  ail  the 
previous  cases,  viz.,  the  husband  did  not  here  leave  the  country. 
The  appellant  contends  that  that  is  essential  to  legal  desertion. 
He  further  maintains  that  even  if  running  away  could  con- 
stitute desertion,  the  husband  in  this  case  was  justified  in  running 
away  because  he  was  in  fear  of  his  life. 

The  question  comes  to  be, — if  that  is  a  relevant  defence.  If 
a  man  leaves  his  wife  for  his  own  safety  he  may  be  justified  in 
running  away,  but  not  without  making  provision  for  her  main- 
tenance. This  justification  is  not  complete  here.  In  July  1866 
he  ran  away,  it  may  be  for  fear  of  his  wife,  but  he  did  nothing 
to  maintain  his  wife  and  children.  He  came  back  in  the  end  of 
1866  and  stayed  a  month,  after  which  he  went  away  again  in 
exactly  the  same  way  as  before,  without  making  any  provision 
for  his  wife  and  family.  He  never  returned  till  they  had  be- 
come subjects  of  parochial  relief  in  Campsie.     The  history  of 
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the  circainstances  is  necessary  to  show  whether  desertion  took 
place  or  not.  The  husband,  while  said  to  be  in  desertion,  was 
working  and  earning  wages,  and  it  turns  out  he  was  accessible 
and  might  have  been  found,  but  he  was  very  difficult  to  find. 
It  was  not  known  to  the  parties  anxious  to  find  him  that  he  was 
a  private  in  one  of  the  Lanarkshire  Militia  regiments  ;  had 
that  been  known  he  could  easily  have  been  traced.  He  took 
every  precaution  he  could  to  prevent  the  discovery  of  where  he 
was.  His  wife  became  chargeable  very  soon  after  he  left  her 
on  the  parish  of  Kilsyth,  and  remained  chargeable  there  until 
August  1867. 

Then  in  February  1868  she  was  relieved  by  the  parish  of 
Rutherglen,  though  not  for  very  long.  After  that  by  the  parish 
of  Kirkintilloch  at  a  date  which  has  not  been  exactly  fixed. 
The  inspector  of  Kirkintilloch  made  vigorous  attempts  to  dis- 
cover the  husband.  He  took  out  a  warrant  for  his  apprehension, 
but  did  not  succeed  in  getting  him  though  he  made  two  attempts, 
once  at  Annbank  in  Ayrshire,  and  again  in  Rutherglen,  iu  both 
of  which  places  he  had  been  working. 

It  is  quite  clear,  therefore,  on  the  one  hand,  that  the  husband 
went  away  desiring  to  remain  concealed,  and  to  prevent  his 
wife  or  any  one  else  discovering  his  abode, — abandoning  his  wife 
and  family  to  the  charity  of  the  parish.  He  is  sought  for  by 
the  parochial  authorities  of  various  parishes  down  to  these  im- 
portant dates  referred  to.  I  cannot  say  that  this  is  not  a  case 
of  desertion— a  deserted  wife.  I  see  no  ground  for  the  principle 
that  a  husband  cannot  desert  his  wife  unless  he  flies  the  king- 
dom. I  think  he  can  do  it  as  successfully  while  staying  in  the 
kingdom.  It  is  true  he  may  be  ap|)rehended,  but  that  is  not 
always  easy  if  he  takes  care  to  conceal  himself.  On  whole  case, 
I  come  to  the  conclusion  that  the  Sheriff  is  right  here,  and  that 
this  woman  is  a  deserted  wife,  and  the  parish  of  her  birth  settle- 
ment is  liable  for  her  maintenance. 

Lord  Deaa. — I  agree  with  your  Lordship  that  it  must  now 
be  held  as  settled  that  if  a  wife  is  deserted  by  her  husband,  the 
parish  of  her  maiden  settlement  is  the  parish  liable  for  her 
maintenance.  I  have  no  doubt  that  a  husband  may  be  held  to 
have  deserted  his  wife  although  he  has  not  left  the  kingdom. 
If  that  were  not  so,  the  punishment  which  the  Statute  pro- 
vides for  husbands  who  desert  their  wives  would  be  of  no  nse, 
because  it  could  not  be  enforced. 

This  man  left  his  wife  for  upwards  of  two  years  with  the 
exception  of  one  month.  During  the  whole  of  that  absence, 
although  he  was  making  good  wages,  he  never  sent  his  wife  any 
money  for  her  support.  He  did  not  inquire  after  her  welfare 
or  that  of  her  family.  He  may  po^ibly  have  had  a  reasonable 
excuse  for  leaving  his  wife,  but  he  could  have  no  excuse  for  not 
contributing  to  her  support  and  that  of  his  children.  It  is  not 
necessary  to  consider  whether  a  man  might  be  held,  in  the 
sense  of  the  Poor  Law  Act,  to  have  deserted  his  wife  even 
when  living  with  her.  But  the  failure  to  contribute  towards 
her  maintenance  is  certainly  of  more  importance  than  his 
leaving  her.  When  the  woman  here  became  a  lunatic,  she  fell 
to  be  maintained  by  the  parish  whether  she  was  the  wife  of  an 
able-bodied  man  or  not ;  bnt  the  time  at  which  she  must  be 
held  to  have  become  entitled  to  relief  as  a  pauper  lunatic  is  the 
time  when  she  was  sent  to  an  asylum.  She  may  have  been 
previously  in  a  state  of  lunacy,  but  we  cannot  take  that  into 
account.  There  may  be  either  husbands  or  wives  in  a  state  of 
lunacy  whom  the  law  must  stiU  regard  as  sane  persons.  But 
at  the  time  this  woman  became  a  proper  subject  of  relief,  she 
was  deserted  by  her  husband,  and  I  am  therefore  of  opinion 
that  her  maiden  settlement  is  liable. 

Lord  Ardmillan. — On  the  question  of  the  effect  produced 
on  a  wife's  settlement  of  desertion  of  a  wife  by  her  husband,  I 
was  very  much  impressed  by  the  opinion  of  Lord  Moncreiff  in 
the  case  of  Hay  t;.  Skene  ;  and  I  clung  to  that  opinion  as  long 
as  I  could,  having  been,  along  with  your  Lordship,  in  the 
minority  in  the  case  of  CarmichaeL  But  in  that  case  of  Car- 
michael  it  was  authoritatively  settled  that  the  maiden  parish 
was  liable  for  the  maintenance  of  a  deserted  wife,  and  if  desertion 
is  here  proved,  that  fact  must,  on  the  authority  of  that  decision, 
be  conclusive  of  this  question. 

The  real  question  is,  whether  what  is  known  as  desertion 
iook  place  here,  and  on  that  point  I  have  had  some  difficulty. 


But  taking  in  combination  the  actual  quitting  of  the  wife  by 
the  husband,  the  concealment  of  his  refiidence  for  the  whole 
time,  and  the  failure  to  supply  her  with  the  means  of  obtaining 
the  necessaries  of  life,  I  am  disposed  to  concur  in  holding  that 
desertion  has  been  proved. 

Lord  Jbrviswoode. — I  think  that  desertion  has  been  proved 
in  this  case.  Though  I  should  have  gre^t  difficulty  in  holding 
the  parish  of  the  pauper's  maiden  settlement  liable  bat  for 
previous  decisions,  I  yet  think  that  the  safe  coarse  for  us  ii  to 
adhere  to  the  course  fixed  by  these  dedaionB. 

The  following  interlocutor  was  pronouuced  : — 
*'l3th  June  1873.— Find  that  Andrew  Carson,  the  husband 
of  the  paui^er,  and  the  father  of  her  two  children,  is  a  natire 
of  Ireland,  without  any  settlement  in  Scotland  :  Find  that  on 
the  29th  August  1868  the  pauper  and  her  two  children  became 
proper  objects  of  parochial  relief,  and  received  and  continued  to 
receive  such  relief  from  the  parish  of  Campsie  till  the  24th 
September  1868,  when  she  was  sent  by  the  parish  of  Govanto 
a  lunatic  asylum  as  a  pauper  lunatic  :  Find  that  on  and  after 
the  said  29th  of  August,  and  on  the  said  24th  September  tlte 
said  pauper  and  her  children  were  deserted  by  her  husband  and 
their  father :  Therefore  refuse  the  appeal,  and  decern :  Find 
the  appellant  liable  in  expenses ;  allow  an  account,"  etc 

Act.  Solicitor-General  (Clark),  Q.C.,  Brown  ;  J.  and  R  D. 
Ross,  W.S.  AgerU8,—AU.  Fraser,  Burnet ;  Mitchell  and  Baxter, 
W.S.  Agents.— M,Clerk.  A.I.H. 
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Tub  IjORD  Advocate,  Pursuer,  v,  Jahss  M'Douall, 

Defender. 

Salmon-fishmg — Barony  Title — Crown  Charter — Preseriptkm— 
Proof — Circumstances  in  which  it  was  held  that  the  mode  in 
which  salmon  had  been  caught  for  the  prescriptive  period  did 
not  amount  to  that  clear  and  exclusive  iioasession  whidi 
alone  could  give  a  proprietor,  holding  under  a  barony  titk, 
and  a  Crown  charter  cum  pisealionibua,  a  right  to  salmoa- 
fishings. 
The  Lord  Advocate,  on  behalf  of  Her  Majesty's  Com- 
missioners of  Woods  and  Forests,  raised,  in  April  1872, 
an  action  of  declarator  against  Mr.  M'Douall  of  Logto,  io 
the  county  of  VVigton,  to  have  it  found  and  declared  ibat 
the  salmon-fishings  in  the  sea  ex  adoerso  of  Mr.  M^Doaall's 
lands  belonged  exclusively  to  the  Crown,  and  that  Mr. 
M'Douall  had  "  no  right  to  fish  for  salmon,  grilse,  or 
salmon-trout  in  the  sea  ex  adverao  of  his  said  landr,  or 
any  of  them,  by  means  of  stake  or  bag  nets,  or  by  net 
and  coble,  or  in  any  other  manner  of  way,  nor  to  gnnt 
leases  of  such  salmon-fishings.''  Part  of  Mr.  M'Dooairs 
lands,  being  the  lands  of  Logan,  were  held  under  a  baroor 
title,  which  contained  no  grant  of  fishings.  Anothff 
portion,  being  the  ^ve  merklands  of  Grichen  and  the  five 
merkland  of  Carrachtree,  were  held  under  Crown  charterB, 
which  contained  a  grant  of  *'  fishings."  The  rest  of  Mr. 
M^Douall's  estates  were  not  bounded  by  the  sea.  Mr. 
M^Douairs  defence  to  the  action  was  that  he  and  his 
predecessors  had  for  upwards  of  40  years,  or  from  time 
immemorial,  enjoyed,  possessed^  and  exercised  the  ex- 
clusive right  of  salmon-fishing,  by  means  of  stake  aivi 
other  nets,  and  other  means  of  fishing  on  the  shore  and 
in  the  sea  ex  adverao  of  the  lands  of  the  barony  of  Logaa, 
and  the  other  lands  mentioned.  '  A  proof  of  their  ayer- 
ments  was  allowed  to  both  parties. 

The  evidence  adduced  was  of  a  conflicting  nature.  But 
it  appeared  that  for  a  considerable  timo  past  the  defends 
and  his  predecessors  had  been  in  the  habit,  themaelTes  aod 
by  their  servants,  of  fishing  in  the  sea  ex  cuireno  of  tbeir 
lands  by  means  of  a  boat  and  dranglit  netB,  and  tbi^ 
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while  BO  fisliing,  they  had  frequently  caught  fish  of  the 
salmon  kind.  They  had  also  kept  a  fish-pond  for  a  long 
period,  into  which  they  had  put  fish  for  their  use,  includ- 
ing salmon.  It  had  also  been  their  custom  to  grant  leave 
to  persons  in  the  neighbourhood  to  fish  ex  adverso  of  their 
lands  by  means  of  boats  and  draught  nets,  but  only  upon 
condition  of  getting  their  pick  of  the  best  of  all  the  fish 
caught,  including  all  the  salmon  and  salmon- trout  Many 
different  kinds  of  fish  were  caught  in  these  nets — mostly 
white  fish — and  salmon  were  seldom  caughf  in  suflScient 
quantities  to  make  it  worth  while  to  have  fished  for  them 
alone.  The  period  during  which  this  style  of  fishing  had 
gone  on  was  left  indefinite  by  the  proof,  but  the  pre- 
ponderance of  evidence  was  to  the  effect  that  it  had  existed 
for  upwards  of  40  years  before  the  date  of  the  action. 
More  recently,  i.e,,  from  1856,  the  defender  and  his  pre- 
decessors had  let  the  salmon-fishings  for  a  rent  winch 
increased  from  £7  to  £50.  On  the  other  hand,  the  pursuer 
brought  out  that  many  people  who  had  no  leave  used  to  fish 
quite  openly  ex  adverso  of  the  defender's  lands,  and  used 
occasionally  to  catch  salmon  which  they  never  handed  ovei 
to  the  defender  or  h i s  predecessors.  Many  of  the  defender's 
witnesses  also  admitted  that  the  true  object  of  their  fish- 
ing was  to  catch  white  fish  and  not  salmon.  It  was 
pretty  clearly  established  that  though  bag  and  stake  nets 
had  been  in  use  since  1856,  no  such  engines  had  been 
used  prior  to  1838 — a  date  within  the  prescriptive  period. 

Pleaded  for  the  Lord  Advocate — 

1.  The  right  of  salmon-fishing  in  Scotland  or  in  the  sea  round 
its  coasts,  and  in  the  navigable  estuaries,  bays,  and  rivers  there- 
of, so  far  as  the  same  had  not  been  granted  out  by  the  Crown 
by  charter  or  otherwise,  belonged  exclusively  to  the  Crown,  and 
formed  part  of  its  hereditary  revenue.  2.  The  Crown  having 
never  granted  to  the  defender  or  his  predecessors  any  such  right, 
the  defender  had  no  right  by  virtue  of  his  titles  to  fish  for 
salmon,  grilse,  or  salmon-trout  in  the  sea  ex  adverso  of  the  said 
lands  or  any  part  of  the  same,  nor  to  grant  leases  of  the  whole 
of  said  salmon-fishings  or  auy  part  thereof.  3.  The  titles  to  the 
lands  secondly,  thirdly,  and  fourthly  described  in  the  conclusions 
containing  no  grant  of  "  fishings,*'  and  the  lands  themselves 
forming  no  part  of  a  barony,  the  defender  had  no  right  under 
his  titles,  and  had  no  basis  for  acquiring  a  right  by  prescription, 
to  the  salmon-fishings  in  the  sea  ex  adverso  of  these  lands.  4. 
The  titles  of  the  defender  to  the  lands  forming  the  barony  of 
Logan  and  to  the  five  merk  lands  of  Crichen  and  of  Carrachtree 
containing  no  express  grant  of  salmon-fishings,  and  the  salmon- 
fishings  ex  adverso  of  these  lands  not  having  been  possessed  by 
the  defender  or  his  predecessors  for  the  prescriptive  period  under 
and  by  virtue  of  these  titles,  the  defender  had  no  right  thereto. 

Pleaded  for  Mr.  M^Douall— 

1.  The  defender,  in  virtue  of  his  writs  and  title-deeds 
and  the  possession  following  thereon,  was  in  right  of  the 
salmon-fishing  in  the  sea  ex  adverso  of  the  barony  of  Logan,  in- 
cluding therein  the  lands  of  Crichen  and  Carrachtree.  2.  The 
defender  and  his  predecessors  having  for  upwards  of  forty  years, 
or  from  time  immemorial,  possessed,  enjoyed,  and  exercised  the 
ezdnsive  right  of  salmon-fishing  in  the  sea  ex  adverso  of  the 
lands  of  the  barony  of  Logan  and  of  the  lands  of  Crichen  and 
Carrachtree,  the  defender  had  a  valid  and  indefeasible  right  to 
the  fishings.  3.  The  defender  having  a  good  title  to  the  salmon- 
fishings  above  mentioned,  the  claim  now  made  on  behalf  of  the 
Crown  thereto  was  excluded ;  and  the  other  fishings  referred  to 
in  the  summons  not  being  claimed  by  the  defender,  he  was  en- 
titled to  absolvitor,  with  expenses. 

On  16th  January  1873  the  Lord  Ordinary  (Ormidale) 
pronounced  the  following  interlocutor: — 

'*  Unds  it  has  been  sufficiently  proved  that  the  defender  and 
his  predecessors  have  for  more  than  forty  years,  or  for  time  im- 
memorial, prior  to  the  institution  of  tUs  action,  enjoyed  and 
•zerdsed,  nnder  and  in  virtue  of  good  and  habile  titles,  the 
«selusive  ri^^  of  fishing  for  salmon,  grilse,  and  sslmon*trout  in 


the  sea  ex  adverso  of  the  following  lands  belonging  to  them, 
mentioned  in  the  conclusions  of  the  summons,  viz. :  All  and 
Whole  the  lands  forming  or  embraced  in  the  barony  of  Logan, 
situated  in  the  parish  of  Kirkmaiden  and  county  of  Wigtown, 
bounded  by  the  sea,  extending  the  coast  of  the  said  barony,  on 
the  Irish  Channel  or  western  side,  from  Drumbreddan  Bay  on 
the  North  to  Crummag  Head  on  the  south,  and  on  the  Bay  of 
Luce  or  eastern  side  from  Chapel  Kossan  on  the  north  to  Kilstay 
or  Palwhinrick  Bum  on  the  south,  and  the  five  merk  lands  of 
Crichen,  and  the  five  merk  lands  of  Carrachtree,  also  lying 
within  the  said  parish  of  Kirkmaiden  and  county  of  Wigtown  : 
Therefore,  quoad  the  right  of  fishing  for  salmon,  grilse,  and 
salmon-trout  in  the  sea  ex  adverso  of  said  lands,  assoilzies  the 
defender  from  the  conclusions  of  the  summons,  and  decerns; 
and  in  respect  the  defender  does  not  claim  and  has  not  attempted 
to  prove  a  right  to  fish  for  salmon,  grilse,  or  salmon- trout  in  the 
sea  ex  adverso  of  the  following  land^,  mentioned  in  the  conclu- 
sions of  the  summons, — viz.,  the  five  merk  lands  of  old  extent 
of  Mool,  the  croft  of  land  commonly  called  Croft  Gregnan,  the 
croft  of  land  called  Cove  Croft  in  Mool,  the  five  merk  lands  of 
old  extent  of  Altown,  now  commonly  called  Maryport,  the  five 
merk  lands  of  Corgie,  all  lying  in  the  parish  of  Kirkmaiden 
and  county  of  Wigtown  ;  the  twenty  shillings  land  of  Genoch, 
five  merk  lands  of  Nether  Torrys,  forty-six  shillings  and  eight 
penny  lamls  of  Over  Torrys,  and  twenty  shilling  lands  of 
Whytecrook  and  Croftliug,  lying  within  the  parish  of  Old  Luce 
and  sheriffdom  of  Wigtown :  Therefore  quoad  these  last- 
mentioned  lands,  finds,  decerns,  and  declares  in  terms  of  the 
conclusions  of  the  summons  :  Finds  that  the  other  lands  men- 
tioned in  the  conclusions  of  the  summons  are  not  to  any  extent 
bounded  by  the  sea:  Therefore  quoad  these  other  lands,  assoilzies 
the  defender  from  the  conclusions  of  the  action,  and  decerns  : 
Finds  the  defender  entitled  to  expenses ;  allows  an  account," 
etc. 

*'  Note, — The  Lord  Ordinary  does  not  think  that  to  the  extent 
to  which  absolvitor  has  nowbeen  pronounced,  any  serious  difficulty 
can  be  entertained  on  the  proof  ;  and  in  regard  to  that  part  of 
the  conclusions  of  the  summons  for  which  decree  has  been  pro- 
nounced in  favour  of  the  pursuer,  there  coidd  of  course  be  no 
difficulty,  as  no  dispute  was  raised  in  relation  to  it. 

**  All  the  lands  ex  adverso  of  which  the  defenders  have  now 
been  found  to  have  proved  a  prescriptive  right  to  the  salmon- 
fishing,  are  admittedly  component  parts  of  the  barony  of  Logan, 
with  the  exception  of  the  lands  of  Crichen  and  Carrachtree, 
about  which  it  is  said  to  be  not  quite  clear  whether  they  form 
parts  of  the  barony  or  not.  This  matter,  however,  is  of  no 
practical  im|)ortance,  because,  whether  they  are  to  be  held  as 
forming  part  of  the  barony  or  not,  they  are  held  under  Crown 
charters  cum  jiiscationibus^  which  is  sufficient  to  found  a  right 
by  possession  for  the  prescriptive  period  to  salmon -fishings  ;  and 
as  a  barony  title  is  sufficient  for  the  same  purpose,  there  can  be 
no  question,  and  none  was  raised,  as  to  the  defender's  titles, 
quoad  the  whole  lands  in  regard  to  which  he  has  been  found 
successful,  being  good  and  habile,  if  fortified  by  possession  for 
the  prescriptive  period,  to  give  him  a  right  to  salmon-fishings. 
Nicol  and  others  (Milne's  Trustees)  v.  Lord  Advocate,  Ist  July 
1868,  6  Macph.  p.  972. 

*'  Accordingly,  the  only  disputed  question  between  the  parties 
in  this  case  related  to  the  import  and  effect  of  the  proof ; — ^the 
defender,  who  had  undertaken  the  onus  probandif  contending 
that  it  was  ample  and  sufficient  to  support  the  right  of  salmon- 
fishing  claimed  by  him  ;  while  on  the  part  of  the  pursuer  it  was 
argued,  that  it  was  not  so,  but,  on  the  contrary,  that  it  merely 
showed  that  although  a  few  fish  of  the  salmon  kind  were 
occasionally  caught  by  or  for  the  defender  and  his  predecessors, 
that  occurred  accidentally  in  the  course  of  prosecution  of  white 
or  other  fishing,  in  such  a  way  as  to  be  incapable  of  establishing 
a  right  of  salmon-fishing.  The  Lord  Ordinary  has  been  unable 
to  give  effect  to  this  argument  for  the  Crown.  He  has,  in<leed, 
had  very  little  if  any  difficulty  in  giving  effect  to  the  contention 
of  the  defender. 

**  The  proof- will  require  to  be  read  and  considered  as  a  whole, 
in  order  to  form  a  just  and  sound  appreciation  of  it.  The  Lord 
Ordinary  has,  after  a  careful  consideration  of  it»  to  observe  that 
it  appears  to  him  to  contain  all  the  elements  necessary  to  support 
the  defender's  case.  (1.)  Whether  the  salmon-fishing  exercised 
by  the  defender  and  his  predecessors  was  of  a  character  and  de* 
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scription  snfiicieiit  in  itself,  is  a  matter  which  will  be  immediately 
noticed  ;  but  that,  such  as  it  was,  it  extended  over  the  requisite 
period,  is  so  entirely  beyond  all  question  on  the  proof,  that  it  is 
quite  unnecessary  to  dwell  upon  the  point.  (2.)  Nor  does  the 
Lord  Ordinary  think  that  the  catching  of  salmon  was  merely  a 
casual  and  accidental  thing,  occurring  in  the  course  of  the  pro- 
secution of  white  or  other  tishing.  On  the  contrary,  it  appears 
to  him  to  be  sufficiently  proved  that  catching  fish  of  the  salmon 
kind  has  always  been  considered,  if  not  the  chief,  at  least  an 
important  object  of  the  6shermen  as  well  as  of  all  the  other 
parties  concerned.  There  is  abundant  evidence  to  this  effect. 
(3.)  The  mode  of  fishing  which  seems  to  have  been  adopted  was 
also  suitable  and  appropriate  for  the  catching  of  fish  of  the 
salmon  kind.  Net  and  coble  were  substantially  the  means  em- 
ployed. And  at  any  rate,  having  reganl  to  the  means  employed 
as  described  by  the  witnesses,  and  among  others  by  M^Craketi 
(proof,  p.  21,  F  G),  M'Creadie  (p.  30,  E  F  G,  and  p.  31,  F  G), 
and  James  Ooudie  (p.  33,  B  C),  there  can  be  no  doubt  the  mode 
or  means  resorted  to  were  efficient  for  the  purpose.  (4.)  Not 
only  was  leave  to  fish  almost  always  asked  and  considered  to  be 
necessary  from  the  defender  and  his  predecessors,  but  all  persons 
not  having  such  leave  were  prevented  from  fishing.  The  proof 
is  clearly  to  this  effect  as  applicable  to  the  whole  prescriptive 
period.  And  (5.)  It  has  also  been  well  established  that  for 
leave  to  fish  a  consideration  was  always  exacted  by  the  defender 
and  his  predecessors,  consisting,  for  the  greater  part  of  the  ])re- 
scriptive  period,  of  the  best  salmon  or  other  fish  caught,  and 
latterly  of  a  money  rent. 

"  If  the  Lord  Ordinary  be  right  in  holding  these  to  be  clearly 
established  points  by  the  proof,  it  is  difficult  to  understand  how 
the  defender's  contention  could  well  be  resisted.  But  it  seemed 
to  be  maintained  on  the  part  of  the  pursuer,  that  in  no  con*ect 
view  could  the  defender's  claim  be  sustained,  except  as  regards 
some  limited  ])laces  ex  adverso  of  his  lands ;  but  these  places 
were  not,  so  far  as  the  Lord  Onlinary  noticed,  exactly  con- 
descended on  by  the  pursuer.  He  at  any  rate  thinks  that  the 
proof  is  applicable  alike  to  at  least  all  the  places  ex  adverso  of 
which  the  defender's  claim  to  the  salmon-fishing  has  now  been 
sustained.  The  more  important  of  the  witnesses  state  very 
distinctly  that  the  fishing  was  exercised  all  along  both  sides 
of  the  Mull  of  Galloway  opposite  the  defender's  lands,  the  Luce 
Bay  side,  and  also  the  Irish  Channel  side,  just  as  it  was  found 
suitable  and  convenient  ;  and,  in  particular,  reference  on  this 
point  may  be  made  to  the  testimony  of  the  witnesses  Murray  (p. 
II,  E  to  G),  MVraken  (p.  16,  D  to  G,  and  p.  19,  E  to  G),  John 
Rohh  (p.  23,  F  G,  and  p.  24,  F  G),  and  James  Robb  (p.  28,  F). 

**  These  are  the  grounds  upon  which  the  Lord  Onlinary  has 
proceeded  in  giving  judgment  in  this  case." 

The  Lord  Advocate  reclaimed,  and  argued — 

To  establish  such  a  case  of  prescriptive  possession  as  he 
had  attempted  to  set  up,  the  defender  must  prove  clear,  continued, 
and  exclusive  possession.  He  had  wholly  failed  in  that.  It  was 
evident  that  there  never  had  been  any  written  lease  of  these 
fishings  prior  to  1856,  and  that  the  only  fishing  before  that  had 
been  for  white  fish,  taking  the  chance  of  salmon,  but  never  on  pur- 
pose to  get  salmon,  and  salmon  only.  Such  possession  as  that,  if  it 
could  be  called  possession  at  all,  would  never  give  a  right  to 
salmon  fishings. 

Argued  for  Mr.  M'Douall — 

The  defender's  titles  were  such  that  upon  a  proof  of  prescrip- 
tive possession  he  could  acquire  a  right  to  the  salmon-fishings 
ex  adverso  of  his  lands.  This  he  had  fully  established.  It 
was  proved  that  from  time  immemorial  he  and  his  predecessors 
had  asserted  their  right  to  the  salmon-fishings  against  every 
one  else,  and  had  exercised  it  also. 

Authorities  cited: — Stuart  r.  M'Barnet,  July  21,  1868  (H. 
of  L.),  anUf  vol.  xli.  p.  633 ;  Lord  Advocate  v.  Cathcart,  June 
14.  1871,  ante,  vol.  xliii.  p.  600;  Duke  of  Sutherland  v.  Ross, 
June  11,  1836,  14  Sh.  960,  and  Smollett  v.  Colquhoun,  in  Note 
there;  Milne's  Trustees  v.  Lord  Advocate,  January  20,  1869, 

6  S.  L.  R.,  257;  Lord  Advocate  v.  Hall,  November  9,  1869, 

7  S.  L.  R.,  62 ;  Nicol  and  Others  (Milne's  Trustees)  v.  Lord 
Advocate,  July  1,  1868,  ante,  vol.  xl.  p.  657. 

At  advising — 

Lord  Ardmillak. — I  do  not  think  that  this  case  is  attended 


with  any  peculiar  difficulty,  either  in  point  of  law  or  in  point  of 
fact.  We  are  in  a  question  between  the  Lord  Advocate,  as 
representing  Her  Majesty,  and  Mr.  M'Douall  of  Logan,  wbo 
claims  a  right  of  salmon-fishing  ex  cuiverao  of  his  lands  of  Logan 
and  others  in  Wigtonshire.  The  lands  of  Logan  are  held  under 
a  barony  title  ;  and  certain  other  lands  mentioned  in  the  reooiH 
are  held  under  a  Crown  grant  cum  pUcatianUms,  but  without 
mention  of  salmon. 

Salmon- fishings  are  inter  regalia,  and  no  one  can  have  a  valid 
right  to  salmon -fishing  who  cannot  instruct  a  grant  from  the 
Crown.  A  barony  title,  where  there  is  no  grant  of  salmon- 
fishing,  does  not,  without  prescriptive  posaesaion,  vapport  a  claim 
to  a  right  of  salmon-fishing.  But  a  barony  title,  or  a  title  to 
lands  cum  piscationibus  (though  not  pisccUionibus  9almonum\  is 
a  sufficient  foundation  on  which  a  claim  to  salmon-fishing  nuy 
be  built,  and  a  right  may  be  acquired  by  prescriptive  possession. 
In  such  a  case,  possession  is  not  a  mode  of  indicating  a  tiUc^ 
but  is  a  mode  of  acquiring  it.  In  the  present  case  it  is  not 
alleged  that  Mr.  M'Douall  has  an  express  title  from  the  Crown 
to  salmon-fishing.  He  has  a  title  to  the  barony  of  Logan,  and 
he  has,  in  regard  to  two  separate  portions  of  land,  a  title  cum 
piscationibus,  but  without  mention  of  salmon.  These  titles,  con- 
taining no  royal  grant  of  salmon-fishing,  do  not  of  themselTa 
instruct  a  right  to  salmon-fishing,  or  support  the  claim  to  salmon- 
fishing  in  a  question  with  the  Crown.  But  a  satisfactory  pnuf 
of  prescriptive  possession  of  salmon-fishing  by  the  proprietor  of 
Logan, — a  possession  clear,  continued,  unequivocal,  and  exdnsive, 
— may  have  the  efifect  of  extending  the  scope  and  tnAjming  of 
the  charter,  and  thus  of  sustaining  the  claim. 

In  a  question  with  the  Crown,  the  burden  of  proof  liesentii^y 
upon  the  defender ;  and  if  the  proof  fails  in  regard  to  any  of 
those  necessary  qualities  of  possession  to  which  I  have  adverted, 
the  efiect  of  such  failure  must  be  the  loss  of  his  case. 

It  is  necessary  to  bear  in  mind  the  distinction  between  thai 
possession  which  is  urged  merely  in  order  to  instract  the  exer- 
cise of  a  right  constituted  by  charter,  and  the  possession  which 
is  urged  for  the  purpose  of  extending  the  construction  of  the 
title,  and  including  within  it  a  right  which  has  not  been  Sfiedally 
conferred.     In  regard  to  this  last  kind  of  possession,  the  law 
demands   that  it  be  of  the  strongest  and  most  unequivocal 
character ;  and  such  a  possession  Mr.  M'Douall  must  instract 
in  the  present  case.     This  is  quite  settled  by  authority.    I  need 
only  mention  the  case  of  the  Duke  of  Sutherland  v.  Ross,  11th 
June  1836,   and  the  case  of  the  Lord  Advocate  v.  Sinclair, 
decided  in  this  Court  on  14th  June  1866,  and  affirmed  in  the 
House  of  Lords  on  7th  June  1867.     Tliat  case  of  Sinclair  wai 
decided  on  the  proof  in  favour  of  the  proprietor  ;  but  the  law 
was  laid  down,  both  here  and  in  the  House  of  Lords,  in  accoid- 
ance  with  what  I  have  now  stated.     The  same  statement  of  tbe 
law  in  regard  to  possession  on  a  barony  title  was  given  in  the 
case  of  the  Duke  of  Richmond  v.  Lord  Seafield,  16th  Fehraary 
1870,  where  complete  proof  of  possession  of  the  character  whick 
I  have  described  was  required,  though  the  proprietor  had  • 
barony  title  with  a  grant  cum  piscationibus.     The  recent  case  of 
the  Lord  Advocate  v.  Hall  on  9th  November  1869,  where  the 
nature  of  the  required  possession  was  carefully  considerwi,  is  » 
further  authority  ;  and,  for  my  own  part,  1  adhere  to  the  vien 
of  the  law  which  I  expressed  in  that  case. 

The  proof  of  possession  in  the  present  case  is,  in  my  opimea, 
altogether  inadequate  to  support  the  claim  of  Mr.  M^Dooall  to 
a  right  of  salmon-fishing. 

The  ordinary  and  well  understood  mode  of  fishing  salnoa  is 
the  sea  ex  adverso  of  the  Logan  estate  was  certainly  intiDdoeed 
for  the  first  time  in  1856,  about  seventeen  years  ago.  Webwv 
that  such  fishing  was  first  introduced  on  tbe  coast  of  Aynhin 
a  good  many  years  before  that  date,  I  think  about  1838,  hit 
not  so  long  ago  as  to  amount  to  prescriptive  possession.  1^ 
was  ascertained  in  the  case  of  Carlton.  Therefore,  nnlesi  Mr. 
M'Douall  has  been  able  to  instruct  some  kind  of  puaicomoi 
different  from  the  usual  and  appropriate  and  recognised  node 
of  fishing  by  net  and  coble,  he  cannot  carry  back  hia  ^ommm 
to  a  period  earlier  than  1856.  We  have  here  no  case  of  sahooi* 
fishing  till  within  twenty  years,  and  no  salmon-fiahing  distiBCt 
from  other  fishing.  We  have,  indeed,  had  a  great  deal  of  tvi- 
dence  about  fishing  in  the  sea  with  common  drai^t  aeti»  aai 
for  a  long  period.  But  that  was  not  primarily  or  propsfy 
salmon-fishing.      I  am  quite  satisfied  thafc^  apwl  frwi  tt* 
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qnestion  of  leave,  to  which  I  shall  afterwards  advert,  this  fishing 
-with  a  common  draught  net  in  the  sea,  the  fisher  occasionally 
catcliing  a  salmon,  was  not  a  sufiicient  act  of  possession  in  exer- 
cise and  assertion  of  a  right  of  salmon- fishing.  Finhing  in  the 
sea  with  a  draught  net,  in  the  manner  described  by  these 
witnesses,  is  not  primarily  and  principally  salmon-fishing,  and 
does  not  become  salmon-fishing  because  a  salmon  is  occasionally 
caught. 

I  need  not  enlarge  on  this  point.  I  think  it  free  from  doubt; 
and  I  concur  in  the  remarks  which  have  been  made  in  the  case 
of  the  Duke  of  Sutherland  v.  Ross  and  other  cases  as  to  requir- 
ing proof  of  possession  by  the  recognised  and  appropriate  mode 
of  fishing. 

But  it  is  said  (first)  that  the  proprietor  of  Logan  has  instructed 
Bufi&cient  possession  by  proving  that  he  and  his  servants  fished 
for  salmon  with  a  draught  net  for  his  table  and  for  his  pond  ; 
and  (secondly),  that  he  possessed  through  his  tenants,  to  whom 
he  gave  leave  to  fish  salmon  and  other  fish  along  the  coast. 
The  ])roof  of  personal  possession  by  the  proprietor  and  his  ser- 
vants, taken  by  itself,  is  so  inadequate  and  so  limited,  both  as 
regards  the  locality  of  the  fishing,  the  time  of  the  fishing,  and 
the  manner  and  purpose  of  the  fishing,  that  really  little  weight 
can  be  given  to  it,  apart  from  the  ])roof  of  fishing  by  tenants 
on  leave  granted  by  the  proprietor. 

The  question  raised  in  regard  to  fishing  with  this  leave  is 
important ;  and  the  defender*s  claim  has  been  strongly  main- 
tained on  that  ground.  I  have  given  my  best  attention  to  the 
argument  on  this  point,  and  I  have  again  and  again  perused  the 
proof,  and  I  have  arrived  at  the  conclusion  that  there  is  no 
satisfactory  evidence  of  leave  being  granted  to  fish  salmon  as 
distinguished  from  leave  to  fish  generally.  It  seems  that  the 
proprietor  of  Logan  fancied  that  he  had  a  right  to  prohibit  all 
fishing  in  the  sea  opposite  his  estate.  That  this  notion  existed 
on  the  part  of  the  proprietor  is  admitted  by  several  of  the 
witnesses  for  Mr.  M'Douall,  and  at  least  one  of  them  expressly 
says  that  **  nobody  was  entitled  to  fish  without  leave  from  the 
laird,  either  for  white  fish  or  anything  else."  This  was  the 
proprietor's  view.  On  this  view  he  possessed.  He  prohibited 
generally,  and  he  gave  leave  occasionally  and  exceptionally. 
Now,  either  that  prohibition  of  all  draught  net  fishing  in  the 
tea  opposite  his  lands  was  legal  or  illegal; — it  was  either  a 
lawful  exercise  of  right,  or  it  was  a  usurpation  of  right. 

The  counsel  for  Mr.  M'Douall  seemed  to  maintain  that  the 
general  prohibition  of  draught  fishing  in  the  sea  was  lawful ; 
and  that  the  laird  had  the  right  to  prohibit  the  whole  fishing 
on  his  coast.  I  am  clearly  of  opinion  that  it  was  not  lawfuL 
The  fishing  of  white  fish  in  the  sea  with  a  draught  net  could 
not,  in  my  opinion,  be  lawfully  prohibited  by  the  proprietor, 
even  on  the  plea  that  a  salmon  might  occasionally  be  caught  in 
the  net.  The  great  authority  of  Lord  Stair  is  conclusive  on 
this  point,  and  the  authority  of  more  recent  writers  might  be 
qnbted  if  necessary.  (Stair,  i.  1.  5  ;  Bankton,  ii.  1.  1  ;  BelFs 
Prin.,  par.  646;  Ramsay  v.  Kellies,  22<l  November  1776,  6 
Brown's  Sup.,  445.) 

If  the  prohibition  was  unlawfid,  and  a  usurpation  of  right, 
as  I  hold  it  to  be,  then  the  leave  given  to  a  few,  being  an  ex- 
ception from  that  prohibition,  can  have  no  effect  as  an  act  of 
possession  in  this  case.  The  leave  was  general — applicable  to 
all  fish — just  as  the  prohibition  was  general.  The  party  to 
whom  the  leave  was  granted  had  no  better  right  than  the 
irhole  fishermen  woukl  have  had  but  for  the  prohibition, — no 
better  right  than  the  whole  fishermen  were  entitled  to  have. 
The  making  the  man  who  had  the  leave  an  exception  from  a 
prohibition  enforced  against  others  was  a  wrong  to  the  remain- 
der; and  the  doing  of  a  wrong  cannot  be  recognised  as  the 
lawful  assertion  of  a  right. 

In  any  view,  the  fishing  with  draught-net  under  such  a 
leave  cannot  be  considered  as  exclusive.  It  was  not  exclusive 
in  point  of  fact,  for  it  is  proved  that  many  fished  who  had  no 
leave ;  and  it  could  not  be  exclusive  in  point  of  law,  because 
being  simply  an  exception  from  an  illegal  prohibition,  its  ex- 
dnsiveness  depended  on  the  lawfulness  of  the  prohibition,  and 
cannot  be  recognised. 

But  farther,  it  is  proved  that  the  fishing  with  draught-net 
■nch  as  has  been  described,  being  white-fishing  with  the  chance 
of  taking  an  occasional  salmon,  has  been  continued  since  the 
laise  of  the  salmon-fishing  to  M*Creadie,  and  afterwards  to 


Glendinning.  Now,  both  of  these  men  were  in  succession 
tenants  of  the  whole  salmon-fishing.  M'Creadie  skates  that  he 
had  the  exclusive  right  to  fish  salmon  ;  and  the  lease  to  Glendin- 
ning, who  succeeded  him,  is  to  the  same  effect.  But  Mr. 
M'Douall's  witnesses— M*Cracken  and  Robb — state  that  they 
continued,  after  and  in  knowledge  of  the  lease  to  M'Creadir, 
their  fishing  with  the  draught  net  under  what  they  called  their 
leave  from  the  proprietor.  There  was  in  this  lease  no  reserva- 
tion of  any  such  privilege.  If  their  fishing  was  inconsistent  with 
the  fishing  by  M'Creadie,  the  tenant  to  whom  the  right  of  salmon- 
fishing  had  been  let,  then  it  was  just  a  trespass  and  a  wrong ; 
and  if  it  was  consistent  with  MHZlreadie's  fishing,  then  it  was  not 
proper  salmon-fishing,  for  all  proi>er  salmon-fishing  in  that 
locality,  and  ex  adverso  of  the  Ix)gan  estate,  had  been  let  to 
M'Creadie.  But  on  their  own  admission  the  character  or  quality 
of  their  mode  of  fishing,  and  consequently  of  any  possession  in- 
structed by  such  mode  of  fishing,  was  the  same  after  1856  as  it 
had  previously  been,  and  therefore  it  never  was  an  exercise  of 
a  proper  right  of  salmon- fishing. 

On  considering  the  whole  proof  of  possession  on  the  part  of 
the  proprietor  of  Logan,  with  reference  to  the  time,  the  manner, 
the  instrument,  and  the  character  of  the  only  fishing  which  has 
been  proved  down  to  1856, 1  am  of  opinion  that  such  possession 
of  the  right  of  salmon-fishing  as  law  requires  has  not  been  in- 
structed prior  to  1856 ;  and  that  is  conclusive.  I  therefore 
suggest  to  your  Lordships  that  we  recall  the  interlocutor  of  the 
Lotd  Ordinary,  and  decern  in  terms  of  the  conclusions  of  this 
action. 

Lord  Dsas. — I  am  of  the  opinion  expressed  by  Lord  Ard- 
millan,  and  I  do  not  think  it  necessary  to  go  into  detail.  I 
think  that  up  to  the  time  that  these  fishings  were  let  in  1856 
the  consideration  was  much  more  for  the  use  of  the  net,  and 
for  what  was  supposed  to  be  a  concession  for  the  use  of  the 
shore,  than  for  the  salmon-fishings. 

Lord  Jerviswoodb  concurred. 

Lord  President. — I  am  of  the  same  opinion,  upon  this 
simple  ground,  that  the  possession  which  has  been  proved  for 
the  last  40  years  in  this  case  is  not  of  such  a  kind  as  is  in  law 
sufiicient,  in  combination  with  a  barony  title,  or  a  grant  cum 
piscationibus,  to  instruct  a  right  of  salmon-fishings. 

The  following  interlocutor  was  pronounced : — 

**13/!A  Jane  1873. — Recall  the  interlocutor:  Find  that  the 
defender's  two  merk  and  one-half  merk  land  of  old  extent  of 
Balziellan  otherwise  Logan  ;  two  merk  and  one-half  merk  lands 
of  old  extent  of  Balziellan-M'Kellie ;  two  merk  and  one-half 
merk  lands  of  Cairn,  and  five  merk  lands  of  Carachtree,  all 
lying  within  the  parish  of  Kirkmaiden  and  sheriffdom  of  Wig- 
town ;  as  also  the  following  lands  belonging  to  the  defender  in 
the  united  parishes  of  Clashant  and  Stoneykirk  and  sheriffdom 
aforesaid,  viz.,  the  five  merk  lands  of  Culgroat  and  Alteteog, 
and  the  five  merk  lands  of  old  extent  of  Culgrotte,  with  the 
croft  of  land  called  St.  John's  Croft  cUias  Altichoge  or  Alteteog 
adjacent  thereto,  the  town  and  lands  of  Elrig  or Eldrick,  common- 
ly called  the  ten  shilling  land  of  Elrig,  with  the  mill  and  mill  lands 
of  Kirkmagill  and  pertinents  thereof,  and  All  and  Whole  the 
three  merk  land  and  merk  land  of  Meikle  and  Little  Glentri- 
ploch  or  Glentrybloch,  with  the  pertinents  thereof,  are  inland 
lands,  and  have  no  sea  boundary;  and  therefore,  quoad  the 
right  of  fishing  for  salmon,  grilse,  or  salmon-trout,  concluded  for 
as  ex  adverso  of  the  said  limds,  dismiss  the  action,  and  decern  : 
Quoad  uUra  repel  the  defences :  Find,  declare,  and  decern  in 
terms  of  the  conclusions  of  the  summons :  Find  the  defender 
liable  in  expenses,  and  remit,"  etc. 

Act,  Solicitor-General  (Clark,  Q.C.) ;  Donald  Beith,  W.S. 
Agent, — Alt,  Millar,  Q.C.,  Blair;  Hunter,  Blair,  and  Cowan, 
W.S.  Agtnt8,^K  Clerk,  a.k.h. 
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June  13,   187  3. 

FIRST  DIVISION. 

BoBEBT  Henderson  Arkley  and  Others  (Hay's  Trustees), 

Petitioners^  v.  Alexander  Hay  Miln,  Respondent 

Trust^Statute  30  and  31  Vict,  c  97  (Trusts  {Scotland)  Act,  1867), 
sect,  3  —  Intention — Prohibition  to  sell — A  truster  disponed 
his  whole  means  and  estate  to  trustees,  to  **  apply  the 
trust  property,  excepting  my  landed  estates,  ...  no 
part  whereof  they  shall  have  liberty  to  sell  .  .  .  but  in- 
cluding the  rents  and  yearly  produce  of  my  said  landed 
estates  in  payment  of  all  my  debts,  including  sums  falling  due 
under  "  a  bond  of  annuity  granted  in  favour  of  his  ne])hew. 
After  all  the  truster's  debts  had  been  paid,  the  trustees  were 
to  execute  a  deed  of  entail  of  his  landed  estates:  After  the 
truster's  death  it  was  discovered  that  the  whole  income 
from  his  estates  was  insufficient  to  meet  the  interest  of 
the  debts,  without  any  payment  being  made  under  the 
bond  of  annuity.  The  trustees  accordingly  presented  a 
petition  to  the  Court  under  the  **  Trusts  (Scotland)  Act, 
]  867,"  sect.  3  for  authority  to  sell  a  portion  of  the  landed 
estates.  Held  that  the  truster  had  so  clearly  expressed  his 
intention  that  the  estates  should  not  be  sold,  that  the  prayer 
of  the  petition  could  not  be  granted  under  the  wording  of 
the  section. 

On  12th  April  1867  the  late  Mr.  John  HayofLetham 
executed  a  trust-disposition  and  settlement,  which  pro- 
ceeded on  the  narrative,**  Considering  that  I  owe  a  large 
amount  of  debts,  which  partly  aflfectmy  estates  of  Letham 
etc.  .  .  .  and  whereas  it  is  my  wish,  in  the  event  of  my 
death  before  complete  payment  of  my  debts,  to  secure 
payment  thereof  and  also  to  transmit  said  estates  to  the 
persons  after  named  free  and  disencumbered  of  debt,  by 
means  of  the  trust  hereby  constituted,  therefore"  he  dis- 
poned to  certain  trustees  therein  named  his  whole  means 
and  estate,  heritable  and  moveable,  and  which  might  belong 
to  him  at  his  death.  The  first  purpose  of  this  trust 
was — 

**  In  the  first  place,  my  trustees  shall  with  all  conveni^^nt  speed 
apply  the  trust  property,  excepting  my  landed  estates,  particu- 
larly above  named,  no  part  whereof  they  shall  have  liberty  to 
sell,  and  also  excepting  the  furniture  and  other  articles  after 
referred  to  within  the  mansion-house  of  Letham  Grange,  and 
any  other  part  or  parts  of  my  property  I  may  specially  leave  or 
bequeath  to  any  |>erson  or  persons,  but  including  the  rents  and 
yearly  produce  of  my  said  landed  estates,  in  payment  of  all  my 
debts,  including  the  sums  falling  due  under  the  bond  of  annuity 
granted  by  me  of  even  date  with  these  presents  in  favour  of  my 
nephew,  Alexander  Hay  Miln  of  WoodhUl,  and  others,  my  death- 
bed and  funeral  expenses,  and  the  expenses  of  executing  this  trust ; 
and  in  carrying  out  this  direction  they  shall  have  power  to  realize 
my  estate  as  far  as  permitted  bo  be  sold  in  such  manner,  at  such 
times,  and  in  such  order  as  they  may  consider  most  expedient, 
the  fullest  powers  of  adminstration  and  management  being  here- 
by given  to  them  for  this  purpose." 

The  second  and  third  purposes  contained  directions  to 
the  trustees  as  to  the  management  of  the  trust  and  the 
nse  of  the  trust  property  to  be  held  by  them.  The  deed 
then  proceeded  as  follows : — 

"  In  the  fourth  place,  I  direct  my  trustees,  so  soon  as  all  my 
debts  (excepting  future  payments  under  the  said  bond  of  an- 
nuity) shall  be  fully  paid,  not  only  to  continue  pnyment  of  the 
•nms  contained  in  the  said  bond  of  annuity,  as  the  same  fall 
due,  but  also,  from  time  to  time,  to  make  payment  of  the  whole 
free  proceeds  of  my  trust-estate,  arising  as  aforesaid,  to  the  said 
Alexander  Hay  Miln,  during  his  lifetime  ;  and  thereafter,  upon 
the  death  of  the  said  Alexander  Hay  Miln,  or  otherwise,  if  the 
Mkid  Alexander  Hay  Miln  be  dead,  when  all  my  debts  are  paid 
AS  aforesaid,  then  whenever  all  my  debts  have  been  so  paid,  I 
direct  my  trustees  to  make  and  execute  a  complete  and  valid 
diaposition  and  deed  of  entail  of  my  landed  estates  above  particu- 
larly mentioned,  in  favour  of  John  Alexander  Hay  Miln,  younger 
of  WoodhiU,  eldest  son  of  the  said  Alexander  Uay  Miln. and  the 


heirs  whatsoever  of  his  body/*  (whom  failing,  a  aeries  of  hein 
named).  .  .  .  **  Which  deed  of  entail  shall  contain  all  usual  and 
necessary  clauses,  including  a  clause  authorizing  and  directing 
registration  thereof  in  the  Register  of  Tailzies :  And  I  hereby 
authorize  and  direct  my  trustees  to  introduce  therein  luch  pro- 
visions as  shall  prevent  defeat  of  the  entail,  for  the  longest 
period  that  the  law  will  allow.  .  .  .  And  farther,  it  is  hereby 
specially  provided  and  declared  that  whether  my  debts  be  pre- 
viously paid  off  or  not,  the  trust  hereby  constituted  ahaU  endure 
for  at  least  twenty-one  years  after  my  death,  and  any  accumuls- 
tions  of  trust-funds  at  expiry  of  that  period  (all  my  debts  being 
previously  paid)  shall  be  invested  in  lauds  to  be  entailed  in  favour 
of  the  same  persons  or  series  of  heirs,  and  under  the  same  con- 
ditions in  all  respects  as  the  estates  particulariy  above  mentioned, 
but  if  such  accumulations  do  not  exceed  £1000  sterling,  they 
shall,  it  is  hereby  declared,  be  paid  over  to  the  institute  of  entail 
as  his  absolute  property:  And  it  is  further  hereby  spedallj 
provided  and  declared  that  my  trustees  shall  have  no  power  to 
consent  to  the  termination  of  the  trust  hereby  constituted, 
before  the  time  hereby  appointed  ;  therefore,  but,  on  the  contraiy, 
they  shall  be  bound  to  carry  into  effect  the  whole  purposei 
hereof,  and  to  resist  any  attempt  to  defeat  the  same  :  .  .  .  And 
with  power  to  my  trustees  to  sell  and  dispose  of,  either  bf 
public  roup  or  private  bargain,  and  at  such  prices  as  they  may 
think  fit,  any  part  of  my  estate  hereby  permitted  to  be  told, 
and  to  execote  all  deeds  and  writings  necessary  to  give  effect  to 
such  sales.  .  .  .  And  I  reserve  my  own  liferent  of  the  premises, 
and  power  to  alter,  innovate,  or  revoke  these  presents  in  whok 
or  in  part ;  and  I  dispense  with  delivery  hereoL" 

On  15th  April  Mr.  Hay  executed  a  holograph  codicil  to 
said  trust-deed,  which  contained  the  following  direction:— 

'*  I  further  direct  them  to  extinguish  my  debts  by  an  annniiy 
with  any  insurance  company,  to  expire  in  not  more  than  fifty  or 
less  than  forty  years ;  and  in  case  of  any  deficiency  of  rent  to 
pay  the  insurance  company  or  companies,  I  direct  my  tnuteei 
to  let  the  shootings  of  Edendon  Lodge  on  a  very  short  lease,  so 
that  whenever  there  is  a  sufiiciency  of  funds,  these  shootii^ 
may  revert  to  the  person  in  liferent  of  the  entailed  estates." 

This  codicil  concluded  with  this  declaration  : — 

**  I  declare  my  sole  wish  is  to  pay  off  my  debts,  and  entafl  tbe 
lands  mentioned  in  my  trust-deed,  and  revoke  all  former  codi- 
cils." 

By  bond  of  annuity  mentioned  in  the  tmst-deed,  and 
executed  of  even  date  with  it,  Mr.  Hay  l)ound  himself  and 
his  heir,  executors,  and  successors  to  make  payment  of  a 
free  yearly  annuity  of  £750  to  Alexander  Hay  Miln,  ha 
nephew,  and  the  same  series  of  heirs  as  was  called  in  his 
trust-deed.  It  was,  however,  expressly  declared — 
*'  In  no  year  shall  more  be  demandable  by  any  annuitant  uadcr 
these  presents,  or  payable  to  such  annuitant,  than  one-thiid  d 
the  free  produce  of  the  means  and  estate  left  by  me,  and  plaeed 
in  trust  by  trust-disposition  and  deed  of  settlement  executed  bf 
me  of  even  date  herewith." 

The  bond  also  contained  the  following  declaration  :— 
*'  Declaring  that  the  said  annuity  shall  come  to  an  end  sad 
cease,  and  these  presents  shall  become  void  and  extinct  as  tooa 
as  the  disposition  and  deed  of  entail  mentioned  in  the  trask- 
disposition  and  settlement  executed  by  me  of  even  date  hffc- 
with,  shall  be  duly  executed  by  my  trustees,  and  registered  intbt 
Kegister  of  EntaUs,  but  not  sooner." 

There  was  also  a  provision  that  any  annuitant  attempt- 
ing to  defeat  the  oltject  of  the  trust  should  eo  ipso  forfeit 
all  right  to  the  annuity. 

Mr.  Hay  died  on  23d  May  1869,  and  the  tnistees  en- 
tered upon  the  management  of  his  estate.  The  gran 
annual  rental  of  the  estates,  at  the  date  of  Mr.  Hay*! 
death,  was  £4600.  He  also  left  property  and  effects 
which,  when  realized,  amounted  to  £9000  or  thereby, 
which  was  exhausted  in  payment  of  debts.  The  whije 
debts  due  by  the  deceased  Mr.  Hay  amounted  to  £100^000^ 
and  in  1873  the  trustees  had  succeeded  in  nducing  tUi 
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burden  to  £95,500.  In  January  1873  the  gross  annual 
rental  had  increased  to  £5035,  but  the  interest  of  debt  and 
other  burdens  amounted  to  £5141,  leaving  a  deficiency  of 
£106  per  annum.  No  payment  of  any  portion  of  the 
annuity  had  been  or  could  be  made  to  Mr.  Miln.  There 
was  no  probability  of  the  rental  of  any  portion  of  the 
estate  increasing  in  amount. 

In  these  circumstances  the  trustees  presented  a  petition 
to  the  Court  of  Session  for  authority  to  sell  a  portion  of 
the  trust-estate  for  payment  of  debts,  under  the**  Trusts 
(Scotland)  Act,  1867,*'  sect.  3,  which  is  as  follows  :— 

"  It  shall  be  competent  to  the  Court  of  Session,  on  the  petition 
of  the  trustees  under  any  trust-deed,  to  grant  authority  to  the 
trustees  to  do  any  of  the  following  acts,  on  being  satisfied  that 
the  same  is  expedient  for  the  execution  of  the  trust,  and  not 
inconsistent  with  the  intention  thereof,  and  the  Court  shall  de- 
termine all  questions  of  expenses  in  relation  to  such  applications ; 
and  where  it  shall  be  of  opinion  that  the  expense  of  any  such 
application  should  not  be  charged  against  the  trust-estate,  it 
•hall  so  find  in  disposing  of  the  application — (I.)  To  sell  the 
trust-estate  or  any  part  of  it.  (2.)  To  grant  feus  or  long  leases 
of  the  trust.  (3.)  To  borrow  money  on  the  security  of  the  trust- 
estate,  or  any  part  of  it.  (4.)  To  excamb  any  part  of  the  trust- 
estate  which  is  heritable,  provided  always  that  when  all  the 
beneficiaries  under  the  trust,  in  existence  at  the  date  of  pre- 
senting such  petition,  are  of  full  age  and  capable  of  acting,  it 
•ball  be  in  their  power,  by  deed  of  consent,  to  grant  authority 
to  the  trustees  to  do  any  of  the  said  acts,  the  same  not  being 
inconsistent  with  the  intention  of  the  trust ;  and  such  authority 
being  obtained,  the  said  acts  when  done  shall  he  equally  valid 
and  effectual  as  if  the  authority  of  the  Court  for  the  execution 
of  the  same  had  previously  been  obtained.*  *' 

After  setting  forth  in  their  petition  the  facts  as  above 
narrated,  they  craved  in  the  prayer  thereof-^ 

'*  May  it  therefore  please  your  Lordships,  after  such  intimation 
and  service  of  this  petition,  and  such  inquiry  into  the  circum- 
stances of  the  case  as  your  Lordships  may  direct,  to  grant 
-warrant  to  the  petitioners  to  sell  by  public  roup  such  part  or 
parts  of  the  estate  as  they  shall  consider  most  expedient,  but 
not  exceeding  in  amount  the  sum  of  £2500  of  rental,  the  free 
proceeds  to  be  applied  by  them  in  extinction  pro  tanto  of  the 
neritable  debt  presently  affecting  the  lands  ;  and  to  authorize 
the  petitioners  to  pay  the  expense  of  this  application  out  of  the 
trust-estate  under  their  management ;  or  to  do  further  or  other- 
wise in  the  premises  as  to  your  Lordships  shall  seem  proper." 

Mr.  Alexander  Hay  Miln  of  Woodhill,  the  first  an- 
nuitant, lodged  answers  to  the  petition,  in  which,  while 
lie  concurred  in  the  statement  of  facts  in  the  petition,  he 
added — 

■*  If  lands  were  sold  to  the  extent  of  a  rental  of  £2000,  being 
the  smallest  alternative  amount  suggested  in  the  petition,  the 
proceeds — say  about  £60,000 — would  enable  the  trustees  to 
rednce  the  debt  to  about  £37,500,  and  would  leave  a  surplus 
rental,  assuming  the  present  rental  to  be  maintained,  of  about 
£880.  This  surplus  rental  would,  were  the  trustees  to  transact 
'with  an  insurance  company,  as  directed  by  the  truster,  for  pay- 
ingoff  the  debt  by  way  of  annuity,  do  little  more  thanaccomplish 
that  object  in  forty  years,  that  period  beins^  the  minimum  time 
provided  by  the  truster  for  paying  off  his  debts  by  way 
of  an  annuity.  Thus  the  respondent,  who  is  the  beneficiary 
first  in  order  intended  to  be  benefited  by  the  trust,  and  who  has 
been  constituted  a  creditor  on  the  estate  by  the  truster,  would 
never  derive  any  advantage  from  the  trust  whatever.  A  con- 
*  siderable  larger  sale  of  lands,  therefore,  than  that  contemplated 
by  the  petition  must  be  effected  to  meet  the  respondent's  .just 
claim.  He  therefore,  while  concurring  in  the  necessity  for  a 
ssle,  does  so  on  the  footing  that  his  annuity  will  be  provided 
lor  out  of  the  proceeds  of  such  sale." 

The  liord  Ordinary  (Gifford),  on  4th  March  1873,  ordered 
a  remit  to  Mr.  T.  G.  Murray,  W.S.,  to  inquire  into  the 
laotfl  and  circumstances. 

Mr.  Murray  reported  that  the  facts  as  stated  were  cor- 


rect so  far  as  he  could  ascertain,  but  recommended  that  a 
remit  be  made  to  an  accountant  to  report  on  the  exact 
amount  of  debt  and  on  other  points.  He  expressed  con- 
siderable doubt  as  to  whether  the  section  of  the  Trusts 
Act,  founded  on,  applied  to  the  case,  and  suggested  that 
the  safer  and  simpler  course  would  be  for  the  trustees  to 
obtain  a  private  Act  of  Parliament. 

On  25th  March  1873  Lord  Gifford  pronounced  the 
following  interlocutor : — 

•*  The  Lord  Ordinary  having  heard  parties'  procurators,  and 
having  considered  the  petition,  answers  thereto,  report  by  Mr. 
T.  G.  Murray,  W.S.,  and  whole  process — Grants  to  the  peti- 
tioners the  powers  craved  by  them  in  terms  of  the  whole  prayer 
of  the  petition;  and  authorizes  the  petitioners  to  pay  the 
expense  of  the  present  application,  and  of  the  whole  procedure 
thereon  incurred  by  them,  and  as  the  same  may  be  taxed  by  the 
auditor  of  Court,  out  of  the  trust-estate  under  their  manage- 
ment, -and  decerns. 

"  Note. — ^This  case  is  attended  with  some  nicety,  both  as  to 
the  question  whether  the  provisions  of  the  Trusts  (Scotland) 
Act,  1867,  really  apply  or  are  available  to  the  i)etitioners,  and 
as  to  the  extent  to  which,  supposing  the  Act  to  apply,  powers 
should  be  granted  to  the  petitioners. 

**The  Lord  Ordinary  has  had  the  advantage  of  a  very  full 
and  careful  report  by  Mr.  T.  G.  Murray,  W.S.,  to  whom  the 
parties  and  the  Court  are  much  indebted  for  the  attention  which 
he  has  bestowed  on  the  case.  On  this  report,  and  on  the  whole 
details,  the  Lord  Ordinary  has  also  had  full  explanations  from 
counsel 

"On  the  whole,  the  Lord  Ordinary  has  come  to  be  of 
opinion  that  the  provisions  of  the  Trusts  (Scotland)  Act,  1867, 
apply,  and  that  it  is  competent  imder  that  statute  to  grant  to 
the  trustees  the  powers  which  they  crave  in  the  present 
petition. 

**  There  is  no  doubt  very  great  weight  due  to  the  considera- 
tions which  Mr.  Murray  states  in  his  report,  and  it  is  not  with- 
out some  hesitation  that  the  Lord  Ordinary  has  come  to  the  con- 
clusion that  powers  may  be  granted  under  the  Act,  and  that  a 
private  Act  of  Parliament  is  not  necessary.  The  powers  sought 
in  the  present  case  are  required  truly  and  fairly  to  carry  out 
the  intentions  of  the  truster ;  and  if  these  powers  were  not 
granted,  the  result  would  be  that,  apart  from  the  extraordinary 
remedy  of  a  private  Act  of  Parliament,  the  whole  estates  of  the 
testator  would  be  adjudged  for  the  debts,  and  the  purposes  of 
the  trust  utterly  defeated. 

*'  The  sale  of  a  portion  of  the  estates,  if  absolutely  necessary, 
as  it  really  appears  to  be,  is  not  inconsistent  with  the  intention 
of  the  testator. 

"  No  doubt  his  wish  was,  if  possible,  to  preserve  the  whole 
for  the  purpose  of  being  entailed  ;  but  if  this  cannot  be  done, 
he  certainly  did  not  intend  that  there  should  be  no  entail  at  all, 
but  that  the  whole  lands  should  be  sacrificed. 

"  The  19th  section  of  the  statute  which  raises  the  chief  diffi- 
culty, may,  it  is  thought,  be  construed  in  accordance  with  the 
view  now  taken.  The  powers  given  by  the  Act  itself  to  trustees 
— that  is,  given  by  the  Act  eo  ipw),  and  without  any  application 
to  the  Court — shall  not  take  effect  in  opposition  to  a  declara- 
tion of  the  deed  ;  but  there  seems  nothing  to  prevent  the  Court 
from  giving  a  power  to  sell,  where  it  can  be  shown  that  without 
such  power  the  whole  trust  will  be  defeated. 

**  The  Act  is  a  remedial  one,  and  must  receive  a  liberal  or  at 
least  a  favourable  interpretation  ;  and  the  Lord  Ordinary  thinks 
that  in  granting  the  powers  as  he  has  now  done,  he  is  acting  in 
conformity  with  the  spirit  and  meaning  of  the  Statute. 

"  The  next  question  is,  whether  the  Lord  Ordinary  or  the 
Court  should  determine  the  precise  portions  or  parts  of  the 
lands  which  are  to  be  sold,  or  should  attempt  to  fix  the  precise 
extent  or  conditions  of  the  sale. 

**  The  Lord  Ordinary  is  of  opinion  that  these  details  may 
safely  be  left  to  the  discretion  of  the  trustees,  a  limit  being 
prescribed  beyond  which  the  sale  shall  not  extend.  Any  other 
course  would  involve  the  Court  taking  upon  itself  the  functions 
and  duties  of  the  trustees.  The  Court  could  not  do  so  without 
a  very  full  and  careful  inquiry,  and  without  the  aosistanoe 
probably  of  land-valoaton  or  men  of  skill    The  trustees  nomi* 
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nated  by  the  testator  are  gentlemen  in  whom  the  testator  him- 
self had  the  fullest  confidence  ;  and  the  Lord  Ordinary  does  not 
doubt  that  they  will  proceed  in  the  most  prudent  manner,  and 
with  a  carefuJ  regard  to  the  joint  interests  of  all  the  bene- 
ficiaries. 

"  The  Lord  Ordinary  has  therefore  ventured  to  dispense  with 
further  reports,  leaving  it  to  the  trustees  to  make  what  inves- 
tigations or  inquiries  they  may  deem  necessary  to  enable  them 
fairly  and  equitably,  and  to  the  utmost  possible  extent,  to  carry 
out  the  intentions  of  the  testator. 

"The  respondent,  Mr.  Alexander  Hay  Miln,  does  not  object 
to  the  proposed  sale ;  but  he  thinks  that  the  trustees  are  not 
going  far  enough,  and  are  asking  too  limited  powers.  He  urges 
that  a  larger  portion  of  land  should  be  sold  than  that  proposed 
in  the  petition. 

*'  The  Lord  Ordinary  does  not  think  that  he  can,  under  the 
present  petition,  grant  any  larger  power  than  that  asked  by  the 
trustees,  nor  is  such  a  petition  as  the  present  the  proper  form 
in  which  to  determine  the  respective  rights  of  Mr.  Miln  and  the 
remoter  beneficiaries.  In  so  far  as  these  rights  depend,  or  may 
be  affected  by  the  exercise  of  discretionary  powers  conferred  by 
the  truster  upon  the  trustees,  the  Court  probably  would  not 
interfere  at  alL  If  Mr.  Miln,  however,  has  any  absolute  rights 
under  the  trust  which  he  thinks  are  injured  by  the  action  of 
the  trustees,  he  would  require  to  make  them  good  by  a  de- 
clarator, with  appropriate  conclusions ;  but  on  all  these  ])oint8 
the  Lord  Ordinary  gives  no  opinion  whatever.  He  can  only 
deal  with  the  present  petition  as  simply  a  petition  for  powers.*' 

Mr.  Alexander  Hay  Miln  reclaimed. 
At  advising — 

Lord  Presidknt. — This  is  an  application  by  the  trustees  of 
the  late  Mr.  Hay  of  Letham  Grange,  for  authority  to  sell  a  part 
of  the  heritabb  estate  held  by  that  gentleman,  to  the  extent  of 
about  one-half  ;  and  the  petition  is  based  upon  the  3d  section 
of  the  Trusts  Scotland  Act  of  1867.  The  circumstances  are 
somewhat  peculiar.  Mr.  Hay  left  a  trust-disposition  and 
codicils,  the  general  effect  of  which  was  that  he  directed  his 
trustees  to  pay  aU  his  debts  ont  of  the  estate  left  by  him  other 
than  his  landed  estate  in  Forfar  and  Perth  ;  but  he  expressly 
prohibited  them  from  selling  any  part  of  that  landed  estate.  I 
say  it  is  an  express  prohibition,  although  it  occurs  as  it  were  in 
a  dependent  member  of  a  sentence  in  the  trust-deed,  for  it  is 
thus  expressed,  "  My  trustees  shall  with  all  convenient  speed 
apply  the  trust  property,  excepting  my  landed  estate  particularly 
above-named,  no  part  whereof  they  shall  have  liberty  to  sell, 
and  also  excepting  furniture,  etc.,  in  payment  of  all  my  debts," 
and  so  forth.  He  further  provided  that  his  nephew,  Mr.  Alex. 
Hay  Miln,  the  respondent  here,  who  appears  to  have  been  his 
nearest  relative,  should  during  the  subsistence  of  the  trust 
receive  an  annuity  of  £750,  which  was  also  secured  by  a  se- 
parate deed  in  the  form  of  a  bond  of  annuity.  The  trust  is 
fixed  to  endure  for  at  least  twenty-one  years,  and  the  granter 
obviously  hoped  and  believed  that  in  the  course  of  that  time 
the  property  other  than  his  landed  estate,  and  the  rents  of  the 
landed  estate,  would  be  sufficient  to  clear  off  all  his  debts.  But 
in  this  expectation  he  was  too  sanguine,  because  it  turns  out 
that  the  income  of  the  landed  estate  is  not  sufficient  to  pay  the 
burdens  upon  it,  and  to  keep  down  the  interest  of  the  debt, 
even  after  applying  all  the  rest  of  the  property  in  payment  of 
the  debt.  There  is  a  deficiency,  according  to  the  reporter,  to 
the  extent  of  £106  a  year.  The  expediency,  and  indeed  the 
necessity  of  selling  a  portion  of  the  estate  is  therefore  clear 
enough  ;  indeed,  the  trust  is  quite  unworkable  unless  the 
trustees  obtain  such  a  power.  But  the  first  question  for  us  to 
consider,  and  one  of  considerable  delicacy,  is  whether  this  object 
can  be  attained  under  the  authority  of  the  3d  section  of  the 
Trusts  Act,  or  whether  it  will  be  necessary  for  the  tnistees  to 
resort  to  Parliament  for  a  private  Act  to  enable  them  to  do  so. 
Now  there  is  no  doubt  that  the  Act  which  was  passed  in  the 
year  1867  to  facilitate  the  administration  of  trusts  in  Scotland 
was  intended,  particularly  in  this  3d  clause^  to  save  the  neces- 
sity of  going  to  Parliament  for  powers  not  given  by  the  trust- 
deed  ;  and  I  should  be  prepared,  generally  speaking,  to  give  as 
extensive  an  interpretation  as  possible  to  an  Act  passed  for  so 
beneficial  a  purpose.  But  the  words  of  the  3d  clause  appear  to 
me  to  create  some  difficulty,  and  it  is  upon  the  3d  clause  alone 


that,  in  my  opinion,  the  difficulty  arises.  I  do  not,  with  the 
Lord  Ordinary,  think  that  any  difficulty  arises  from  the  19th 
section  of  the  Act,  because  I  think  it  applies  entirely  to  the 
powers  conferred  on  trustees  by  the  Statute  itaelf  in  the  2d 
section,  and  not  to  the  powers  v/hich  the  Court  are  authorized 
to  give  under  the  3d  section.  But  the  3d  section  itself  autho- 
rizes the  Ck)urt  to  grant  certain  powers,  and  particulariy  the 
power  here  asked  of  selling  the  estate,  or  a  portion  of  it,  upon 
a  certain  condition, — "  on  being  satisfied  that  the  same  ii  ex- 
pedient for  the  execution  of  the  trusty  and  not  inconaisteiit 
ynth.  the  intention  thereof."  That  it  would  be  expedient  in 
the  execution  of  this  trust  that  the  trustees  should  have  s 
power  of  sale,  for  the  reasons  already  stated,  I  do  not  doubt 
But  the  question  is,  whether  the  granting  of  this  power  is  not 
•'inconsistent  with  the  intention  thereof,"  that  is,  as  1  under- 
stand, the  intention  of  the  trusty  or  in  other  words,  the 
intention  of  the  truster.  Kow  the  intention  of  the  tmster  is 
very  clearly  expressed.  The  estate  is  not  to  be  sold,  but  ii  to 
be  freed  from  its  debt  by  the  operation  of  the  trust.  The  very 
reason  of  making  the  trust  and  giving  the  estate  to  their 
trustees  is  that  they  may  redeem  tl^  estate  of  the  debt,  and  it 
is  inconsistent  with  that  purpose  that  the  estate,  or  any  eon- 
siderable  part  of  it,  should  be  sold.  But  still  further,  tbe 
words  which  I  have  quoted  from  the  trust-deed  appear  to  me 
to  be  an  express  and  distinct  prohibition  against  the  tnuteei 
selling  any  part  of  the  estate.  And  therefore  the  inconsistency 
of  selling  this  estate  with  the  intention  of  the  truster  ii 
abundantly  evident  The  Lord  Ordinary  suggests  that  the 
truster  had  two  purposes.  One  was  to  pay  his  debts,  and  the 
other  to  entail  the  estate ;  and  he  himself  says  in  his  oodid^ 
in  so  many  words,  that  that  was  his  great  object.  The  Loid 
Ordinary  suggests  that,  as  that  object  cannot  be  carried  ost 
precisely  as  he  wished,  and  so  as  to  keep  the  whole  estate,  ^ 
next  best  thing,  and  the  most  consistent  with  the  probable 
intention  of  the  truster,  is  that  half  of  the  estate  should  be 
kept  and  retained.  But  it  appears  to  me  that  that  is  a  men 
guess  as  to  what  would  have  been  the  intention  of  the  tmiiff 
if  he  had  known  what  the  true  condition  of  his  affairs  was,  aid 
I  do  not  think  we  are  entitled  to  substitute  a  conjectore  d 
what  the  truster  would  have  done  as  things  have  now  toned 
out  in  place  of  that  clear  and  distinct  expression  of  his  porpoei 
which  he  has  left  in  his  trust-deed  in  the  form  of  a  piohibitifli 
against  selling  any  part  of  this  estate.  And  therefore  I 
opinion  that  this  petition  must  be  refused. 


= 


Lord  Deas. — In  order  to  bring  this  application  within  fli 
Act  of  Parliament,  we  must  be  satisfied  of  two  things ;  in  fli 
first  place,  that  the  power  which  is  asked  is  expedient  for  fli 
execution  of  the  trust,  and,  in  the  second  place,  that  it  ii  sol 
inconsistent  with  the  intention  of  the  trust-deed.  I  am  bbI 
satisfied  that  the  plan  proposed  here  is  expedient  for  the  ezeet* 
tion  of  the  trust.  It  would  take  forty  years,  according  iotii 
showing  of  the  trustees,  to  effect  that  object.  But  I  agree  ii 
opinion  with  your  Lordship  that  it  would  be  inconsistent  viA 
the  intention  of  the  trust- deed,  and  that  is  sufiident  for  til 
result  at  which  your  Lordship  has  arrived- 

Lord  Ardmill^ix. — ^I  have  nothing  to  add.  It  is  obmnlf 
for  the  interest  of  tbe  trustees  to  get  this  carried  throng  i 
possible,  but  I  agree  in  opinion  with  your  Lordship. 

Lord  Jerviswoodx  concurred. 

The  following  interlocutor  was  prononnced  : — 

"ISih  June  1873.— Recall  the  interlocutor,  and  refuse  tbi 
petition,  and  decern,  and  authorize  the  petitioner  to  pay  out  if 
the  trust  funds  the  exi)enses  of  both  parties  as  the  same  aif 
be  taxed  ;  appoint  accounts  of  said  expenses  to  be  given  is,  M^ 
remit,"  etc. 

Act  Mackay  ;  Alexander  Howe,  W.S.  AgenL — AlL  W»t««» 
Dundas  and  Wilson,  C.S.  Agents, — M.  Clerk, 
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FIRST  DIVISION. 

Kenneth  Mackenzie  and  Others,  Pursuers^  v.  Donald 

Beitii  and  Others  (Mackenzie's  Trustees),  Defenders, 

Jus  relictse— Mora — Abandonment — Compensation — ^A  lady,  for 
whom  no  provision  had  been  made  either  by  marriage-contract 
or  by  her  husband's  trust-deed,  survived  her  husband  for 
eleven  years  and  died  without  making  any  claim  for  jvui 
relicUB  against  his  estate.  Held  in  an  action  by  three  of  her 
children  against  the  husband's  trustees,  raised  fifteen  years 
after  her  death,  for  their  share  of  her^iM  relicke,  that,  there 
having  been  funds  sufficient  to  meet  the  claim,  her  having 
omitted  to  claim  her  jtw  relkUE  did  not  operate  as  an  abandon- 
ment of  her  rights  to  it,  nor  could  the  lapse  of  time  be  held 
to  bar  the  action,  but  the  trustees  were  allowed  a  proof  of 
oaUays  made  on  her  behalf  by  her  husband's  executor  during 
her  viduity,  which  they  might  set  oS  pro  tanto  against  the 
amount  oijus  relictce. 

MuRDo  Mackenzie  of  Dundonnell,in  1838,  by  procuratory 
of  resignatiun  and  deed  of  entail,  executed  an  entail  in 
favour  of  his  eldest  son,  Hugh  Mackenzie,  and  other  heirs 
of  tailzie,  of  his  whole  lands  and  estates.  The  deed  con- 
tained the  following  clause  : — 
"^  "  But  saving  and  reserving  full  power  and  liberty  to  me,  even 

~  though  the  present  deed  of  entail  should  be  recorded,  to  alter, 
"'  innovate,  or  revoke  the  same,  or  to  execute  a  new  deed  of 
'  taiLde  and  settlement,  and  further  reserving  the  whole  effect  of 
'^  any  trust-deed  which  may  be  executed  by  me  for  the  purpose 
"^  d  making  provisions  for  my  younger  children,  or  for  other 
^    purposes." 

-r  Thereafter,  on  5th  March  1814,  Murdo  Mackenzie 
m  executed  a  trust-settlement,  whereby  he  conveyed  to  his 
>  80D,  Hugh  Mackenzie,  and  other  trustees, 
*  -  «  all  and  whatsoever  bonds,  personal  and  heritable,  bills,  mort- 
' '  gages,  bank-receipts,  debts,  and  sums  of  money  which  now  be- 
^  £mg  to  me,  or  to  which  I  shall  have  right  at  the  time  of  my 
^^  decease,  with  power  to  them  to  sue  for,  uplift,  and  dischai^ 
*'  the  same,  and  also  the  rents  of  my  whole  lands  and  estates 
1;  irhich  shall  fall  due  and  be  payable  at  the  first  term  of  Martin- 
( after  my  death," 


in  trust  for  the  following  purposes  : — 

'*  FtrsUy,  that  they  shall  pay  of  the  said  funds  and  effects  any 
just  debts  that  shall  be  found  due  by  me,  which  must  be  incon- 
siderable, as  all  bonds,  both  heritable  and  personal,  owing  by 
aae  have  been  paid  up  when  my  former  properties  were  sold  ; 
secondly,  my  said  trustees  are  directed  to  pay  to  my  second  son, 
Kenneth,  £1000  ;  thirdly,  my  trustees  are  desired  to  pay  to 
any  third  son,  Robert,  £2500  ;  fouHhly,  my  trustees  shall  pay 
%o  each  of  my  sons,  James  and  Murdo,  £1000,  they  having 
already  received  large  sums ;  fifthly,  my  said  trustees  are  directed 
to  lay  £1500  on  proper  security,  taking  the  interest  thereof  pay- 
able to  my  daughter  Mary,  during  her  life,  and  the  principal 
after  her  death  to  her  children,  in  such  manner  as  she  shall 
direct  by  a  writing  under  her  hand,  it  being  hereby  declared 
Hiat  both  principid  and  interest  are  granted  exclusive  of  the 
ju»  marUi  of  her  husband  ;  sixthly,  my  said  trustees  are  desired 
to  invest  £1000  on  proper  security  on  behoof  of  my  daughter 
Helen,  excluding  the  jus  mar'Ui  of  her  husband,  who  has  already 
'  received  her  full  dowry,  the  interest  of  the  same  to  be  paid  to 
ber  during  her  life,  and  the  principal  to  be  thereafter  disposed 
af  as  she  shall  by  her  will  direct ;  declaring  always  that  the 
whole  of  the  foresaid  payments  to  my  said  children  are  intended 
to  be  made,  and  shall  be  received  by  them,  as  in  full  satisfaction 
to  them  of  all  bairns'  part  of  gear,  legithn,  and  everything  else 
that  they  could  ask  or  claim  by  and  through  my  decease." 

He  also  added — 

**  And  should  the  funds  hereby  conveyed  as  aforesaid  to  my 
tniateee  be  found,  contrary  to  my  expectation,  insufficient  for 
the  above  payments,  considering  that  in  the  entail  which  1  have 
made  of  my  lands  and  estate  I  have  reserved  power  to  btu*den 
iSbe  tame  to  such  extent  as  I  shall  deem  necessary,  with  refer- 
i  to  providoiis  for  my  younger  duldren,  I  hereby  further 
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assign  and  convey  to  my  said  trustees  the  yearly  rents  of  the 
whole  lands,  and  salmon-fishings  which  I  have  purchased 
lately,  belonging  to  the  family  of  Cromertie,  until  all  the  afore- 
said payments  shall  have  been  made  and  satisfied." 

Murdo  Mackenzie  died  on  9th  May  1845,  survived  by 
seven  children — five  sons  and  two  daughters.  He  was 
also  survived  by  his  wife,  Mrs.  Christy  or  Christian  Ross 
or  Mackenzie.  There  was  no  contract  of  marriage  be- 
tween the  spouses,  and  no  provision  was  made  for  Mrs. 
Mackenzie  in  the  trust-settlement  of  1844,  or  in  any 
uther  deed.  Hugh  Mackenzie  and  another  of  the  trustees 
entered  into  the  management  of  the  estate  of  Murdo 
Mackenzie,  and  administered  it  to  the  extent  of  paying  the 
debts  and  the  provisions  made  in  the  trust-settlement  of 
1844,  including  the  legacies  to  children. 

Mrs.  Mackenzie  died  in  June  1856,  having  never  made 
any  claim  upon  her  husband's  estate,  heritable  or  move- 
able. She  was  survived  by  five  of  her  children,  two 
having  died  in  the  interval  between  her  death  and  her 
husband's. 

On  24th  April  1871  three  of  the  surviving  children 
raised  an  action  of  count,  reckoning,  and  payment  against 
the  trustees  of  their  brother,  Hugh  Mackenzie,  who  had 
died  on  30th  July  1869,  concluding  to  have  a  full  account 
of  the  intromissions  of  Hugh  Mackenzie  with  his  father's 
estate  under  the  trust  of  1844. 

After  defences  had  been  lodged  and  a  record  closed  in 
this  action,  the  same  pursuers,  as  three  of  the  next  of  kin 
of  their  deceased  mother,  raised  another  action  against  the 
same  defenders, concludingforpayment  of  £1693,188.  lOd., 
or  such  other  sum  as  should  be  ascertained  to  be  *'  three- 
fifths  of  the  jus  relictcB  or  third  part  of  the  goods  in  com- 
munion "  to  which  their  mother  was  entitled  at  the  date 
of  their  father's  death,  which  claim  for  jus  relictas  they 
alleged  had  never  been  settled  or  discharged. 

On  9th  June  1871  the  Lord  Ordinary  (Mackenzie)  had 
made  a  remit  to  an  accountant  in  the  first  action  to  make 
up  a  state  of  Hugh  Mackenzie's  intromissions  with  his 
father's  estate.  On  28th  November  1871  the  accountant, 
Mr.  James  Haldane,  lodged  a  note  stating  certain  diffi- 
culties which  he  had  met  with  in  preparing  the  state 
wished  for,  and  propounding  certain  questions  for  solution. 
On  22d  May  1872  the  Lord  Ordinary  conjoined  the  two 
actions,  and  remitted  the  whole  questions  involved  to  Mr. 
Haldane.  Mr.  Haldane  lodged  a  note  on  25th  November 
1872,  in  which  he  again  stated  his  difficulties  with  regard 
to  the  first  action,  but  as  respected  the  second  action  he 
submitted  a  state  which  brought  out  that  the  free  executry 
of  Mnrdo  Mackenzie's  estate  was  £7745,  14s.  lid.  The 
amount  of  jus  relicicB  was  therefore  £2581,  18s.  3d.,  and 
the  proportion  effeiring  to  the  pursuers,  supposing  they 
were  entitled  to  it,  was  £1549,  8s. 

The  defenders  in  their  statement  of  facts  in  the  second 
action  alleged  with  regard  to  the  claim  for  jus  relictas — 

**  13.  This  is  the  first  occasion  on  which  any  such  statement 
has  been  made,  or  any  hint  given  to  the  effect  that  a  claim  for 
jus  relicta  against  Murdo  Mackenzie*s  estate,  if  ever  due,  is  still 
due.  Murdo  Mackenzie  died  in  May  1845,  and,  as  the  pur- 
suers state,  Christy  or  Christian  Ross  died  in  June  1856. 
Hence,  not  until  upwards  of  twenty-six  years  after  Murdo 
Mackenzie's  death,  upwards  of  fifteen  years  after  the  death  of 
the  said  Christy  or  Christian  Ross,  and  upwards  of  seventeen 
years  after  the  payment  of  the  foresaid  legacies  to  the  pursuers 
and  others,  which  were  granted  and  received  in  full  of  all  claims 
competent  to  them  out  of  Murdo  Mackenzie's  estate — of  which 
this  claim  for  jus  relicUz,  if  ever  due,  formed  a  ][>art — is  the 
present  demand  made.  The  defenders  have  been  informed  and 
aver  that  the  late  Hogh  Mackenzie  exclusively  and  entirely 
maintained  the  said  (Jbristy  or  Christian  Boos  from  Murdo 
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Mackenzie's  death  till  her  own.  He  advanced  to  her  all  the 
funds  of  which  she  was  possessed,  provided  her  with  all  house- 
hold necessaries,  and  paid  all  her  debts,  and  i)er8onal  deathbed 
and  funeral  expenses.  What  the  amount  of  the  sums  so  ad- 
vanced or  paid  to  or  on  behalf  of  the  said  Cliristy  or  Christian 
KosB  was,  the  defenders  are  not  able  to  specify,  but  it  must 
have  been  very  considerable,  as  she  was  maintained  by  Hugh 
Mackenzie  exclusively  for  a  period  of  above  eleven  years,  in 
the  position  in  life  in  which  she  was  left  by  Murdo  Mackenzie 
at  his  death.  On  the  assumption  on  which  the  present  action 
proceeds,  the  defenders  are  entitled  to  have  said  amount  of 
advances  and  outlay  ascertained  and  given  eSeci  to  as  a  deduc- 
tion from  the  claim  now  made." 

The  pursuers  alleged  that  in  addition  to  tbe  free  exe- 
cutry  above  mentioned,  the  trustees  had  at  their  disposal, 
to  meet  tbe  provisions  of  Murdo  Mackenzie's  trust-settle- 
ment, £2000  invested  in  a  bond  over  the  estate  of  Mill- 
bank,  and  £2500,  being  the  amount  of  tbe  rents  of  Murdo 
Mackenzie's  estates,  falling  due  at  Martinmas  1845,  being 
the  term  of  Martinmas  after  bis  death  ;  as  well  as 
the  rents  of  the  portion  of  the  estate  specially  assigned 
to  meet  these  provisions.  The  defenders  admitted  the 
existence  of  the  Millbank  bond,  but,  quoad  ultra,  referred 
to  the  trust-settlement  for  its  terms.  The  pursuers  stated 
before  tbe  accountant  that,  provided  tbey  were  found  en- 
titled to  the  proi)ortion  of  jus  relictce  claimed,  they  would 
be  prepared,  on  payment  thereof,  to  admit  that  any  balance 
arising  on  the  intromissions  of  Hugh  Mackenzie  with 
Murdo  Mackenzie's  trust-estate  was  exhausted. 

Pleaded  for  the  pursuers,  in  the  second  action — 

1.  Upon  the  dissolution  of  the  marriage  betwixt  Murdo  Mac- 
kenzie and  his  wife  by  his  predecease,  leaving  issue,  the  one- 
third  part  of  the  goods  in  communion  of  the  said  s{>ouses,  at  the 
date  thereof,  was  vested  in  and  belonged  to  his  said  wife,  Mrs. 
Christy  or  Christian  Ross  or  Mackenzie,  jus  relictce,  she  never 
having  renounced  the  same.  2.  The  pursuers  were,  as  three  of  the 
next  of  kin  of  their  mother,  and  as  coming  in  her  place,  pro 
tanto  entitled  to  decree  for  their  proportional  shares,  amount- 
ing to  three-fifth  parts  of  her  jus  relictce^  with  interest,  as  con- 
cluded for.  3.  The  said  Hugh  Mackenzie  having  been  appointed 
and  acted  as  one  of  the  trustees  and  executors  of  his  father, 
Murdo  Mackenzie,  and  as  such,  or  as  an  individual,  or  other- 
wise having  uplifted  and  apx)ropriated  the  whole  means  and 
estate  of  Murdo  Mackenzie,  including  the  jvs  relictas  of  his 
widow,  and  the  rents  of  the  entailed  estate  assigned  for  the 
purposes  of  the  trust,  his  estate,  and  the  defender  Donald  Beith, 
as  his  trustee  and  executor,  and  intromitter  with  his  means  and 
estate,  were  now  liable  for  the  sums  sued  for. 

Pleaded  for  the  defenders,  in  the  second  action — 

1.  On  the  assumption  that  Christy  or  Christian  Ross  was 
the  wife  of  Murdo  Mackenzie,  it  must  in  the  circumstances  be 
presumed  that  her  jus  relictce  was  either  excluded  by  contract, 
or  paid  to  her,  or  discharged,  or  otherwise  satisfied  or  departed 
from.  2.  If  the  preceding  plea  were  not  sustained,  then,  on 
the  assiunption  therein  contained,  the  present  demand  was 
excluded  or  otherwise  discharged  by  the  payment  to  the  pur- 
suers of  the  legacies  condescended  on.  3.  The  settlement  of 
Munlo  Mackenzie  being  one  by  which  he  gave  to  the  pursuers 
legacies  in  full  of  all  they  could  claim  from  his  estate,  they 
were  barred  from  now  insisting,  as  in  right  of  their  mother,  to 
a  claim  tor  jus  relictce^  which  she  never  made,  and  which  if 
allowed  would  upset  the  testamentary  arrangements  as  to  his 
estate  made  by  Murdo  Mackenzie.  4.  The  direction  to  ap- 
propriate  any  part  of  the  rents  of  the  heritable  estate  itself  to 
the  payment  of  legacies  having  been  made  by  Murdo  Mackenzie 
on  the  footing  that  no  part  of  his  personal  estate  was  to  satisfy 
a  claim  ior  jus  relictce,  any  sums  taken  from  these  rents  or  from 
heritable  bonds,  wherewith  to  pay  these  legacies,  must  be  re- 
paid to  the  defenders  as  the  represeutatives  of  Hugh  Mackenzie, 
the  heir  in  heritage,  and  the  balance  only  of  the  personal  estate, 
after  satisfying  the  jus  relictce,  be  appropriated  to  the  payment 
of  legacies  ;  and  the  defenders  were  entitled  to  an  accounting 
on  this  footing  with  the  pursuers  lathis  actiozL     5.  The  present 


action  was  excluded  by  la[)se  of  time,  of  by  mora,  or  taciturnity, 
on  the  part  of  the  pursuers.  6.  hi  the  event  of  the  present 
demand  being  to  any  extent  well  founded,  the  defenders  were 
entitled  to  have  the  sums  paid  and  advanced  by  Hugh  'ilic- 
kenzie  to  or  on  behalf  of  the  said  Christy  or  Christian  Ea&« 
ascertained  in  this  action,  and  their  amount  applied  in  extinc' 
tion  or  diminution  of  the  claim  now  made. 

On  24th  January  1873  the  Lord  Ordinary  (Mackenzie) 
pronounced  the  following  interlocutor  : — 

"  Finds  that  the  late  Murdo  Mackenzie  of  DundonneU  died 
on  9th  May  1845,  survived  by  his  wife,  Mrs.  Chriity  or 
Christian  Ross  or  Mackenzie,  and  by  seven  childrea  of  tk 
marriage  between  them  :  Finds  that  ntpon  the  dissolution  of  tbe 
said  marriage  one-third  part  of  the  goods  then  in  communion  ht- 
tween  the  said  spouses  vested  in  the  said  Mrs.  Christy  or  Qira- 
tian  Ross  or  Mackenzie  as^u^  relictce  :  ^inds  that  Mrs.  Christy  a 
Christian  Ross  or  Mackenzie  died  in  June  1856,  survived  by  fire 
of  her  said  children,  and  that  two  of  the  said  children  predeceased 
her  without  issue  :  Finds  that  the  claim  now  made  for  payment 
of  the  sum  which  vested  in  and  belonged  to  the  said  Mrs.  Chnstj 
or  Christian  Ross  or  Mackenzie  as  jus  relictce,  and  of  the  intereik 
thereof  since  her  husband's  death,  is  not  excluded  or  discharged 
by  the  trust-disposition  and  settlement  of  the  said  Mordo 
Mackenzie,  dated  5th  March  1844,  or  by  payment  to  or  accept- 
ance by  his  children  of  the  sums  or  legacies  provided  to  themia 
said  deed  ;  and  appoints  the  conjoined  causes  to  be  pat  to  tht 
roll  with  a  view  to  further  procedure. 

**  Note, — ^The  Lord  Ordinary  considers  the  points  which  he  \m 
now  decided  to  be  free  from  difficulty.  IJpon  the  death  of 
Murdo  Mackenzie  of  DundonneU,  survived  by  his  wife  and  the 
children  of  their  marriage,  his  wife  became  entitled  to  one-third  of 
the  goods  then  in  communion  between  them,  as  there  was  no  r^ 
nunciation  of  her  jus  relictce  by  marriage-contract  or  othenriM. 
and  the  same  vested  in  her  ipso  jure  upon  her  survivance  of  ber 
husband.  If  that  claim  to  jus  relictce  has  not  been  paid  or  dis> 
charged,  or  otherwise  satisfied  or  departed  from,  or  if  it  ii  not 
barred  by  mora  and  taciturnity,  it  transmitted  on  her  desth  ti 
her  five' children  who  survived  her. 

<<  The  defenders  plead  in  answer  to  the  daim  now  made  ii 
the  action  at  the  instance  of  three  of  Mrs.  Mackenzie's  childrei 
for  their  shares  of  the  goods  in  communion,  falling  under  kr 
jus  relictce,  that  the  same  is  excluded  by  the  trust  dispositiot 
and  settlement  of  Mr.  Murdo  Mackenzie,  and  by  payment  to 
these  children  of  the  legacies  thereby  left  to  them. 

**  There  are  no  provisions  whatever  in  that  tmst-dispoiitioi 
and  settlement  in  favour  of  Mrs.  Mackenzie^  There  is  not  ooe 
word  in  it  with  reference  to  her  jus  relictce,  or  from  which  tbk 
claim  can  be  held  as  discharged  or  excluded.  No  mentioa  ii 
made  therein  either  of  her  or  of  her  legal  rights.  The  sole  trait 
purposes  of  that  deed — in  addition  to  those  for  payment  of  defali 
and  of  some  small  legacies  to  his  uiece,  to  a  person  brought  i^ 
by  him,  and  to  his  trustees,  and  for  conveyance  of  the  testaton 
lands  in  Canada  to  two  of  his  sons — are  for  payment  of  oertni 
specified  sums  or  legacies  to  each  of  his  children.  It  it  m 
doubt  declared  by  the  trust  settlement  that  these  payments  ti 
his  children  '  shadl  be  received  by  them  as  in  full  satisfaction  ti 
them  of  all  bairns*  part  of  gear,  legitim,  and  everything  dv 
that  they  could  ask  or  claim  by  and  through  my  deoow.* 
But  the  only  claim  competent  to  the  children  by  and  through  their 
father's  decease — ^their  mother  being  alive— was  that  for  legitm 
The  acceptance  of  these  provisions  excluded  therefore  all  cbjAfor 
legitim.  But  it  did  not  affect  in  any  way  their  mother's  daim  Ut 
jus  relictce,  on  which  the  testator  could  not  encroach,  and  didnol 
even  attempt  by  his  trust-settlement  to  encroach.  Immediatdy 
upon  her  husband's  death  that  claim  lor  jus  relictce  emetged^aai 
vested  ipso  jure  in  her,  and,  it  not  discharged  or  otiierwiN 
satisfied,  it  upon  her  death,  in.  June  1856,  transmitted  to  btf 
children  then  surviving. 

"The  legacies  left  by  the  trust-settlement  to  the  chiURi 
and  paid  to  them  are  said  to  have  exhausted  the  whole  mumbk 
estate.  If  this  had  been  the  only  fund  or  estate  from  viuGh 
these  legacies  to  children  were  directed  to  be  paid,  then,  if  tko 
whole  moveable  estate,  including  the  jut  relieUB^  huid  been  fsd 
to  the  children,  the  claim  now  made  ov  three  of  these  ehildrcB 
for  their  shares  of  their  mother^s  jU9  reacUB  might  be  exchded. 
But  the  trust-settlement  provided  otiber  lamhi  for  payaeDt  of 
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the  chi]ilren*s  provLsious,  iu  tbo  event  of  the  moveable  estate 
and  heritable  bonds  and  renta  falling  due  at  the  first  term  of 
Martinmas  after  the  testator's  death,  which  were  thereby  con- 
veyed, being  found  insufficient  for  that  purpose. 

"  The  testator  had  executed  in  1838  a  deed  of  entail  in  favour 
of  Hugh  Mackenzie,  his  eldest  son,  and  the  other  heirs  of  tailzie 
therein  mentioned,  which  was  recorded  in  the  Register  of 
Tailzies  in  1838,  and  in  the  Books  of  Council  and  Session  in 
1839.  But  no  infeftment  was  taken  upon  that  deed  until  after 
the  granter*s  death.  By  that  tailzie  Mr.  Murdo  Mackenzie  re- 
served full  power,  even  though  it  should  be  recorded,  to  alter, 
innovate,  or  revoke  the  same,  or  to  execute  a  new  deed  of  tail- 
zie and  settlement ;  and  he  further  reserved  '  the  whole  effect 
of  any  trust-deed  which  may  be  executed  by  me  for  the  pur- 
pose of  making  provisions  for  my  younger  children,  or  for  other 
parposes.'  In  his  trust- disposition  and  settlement,  which  was 
executed  in  1844,  several  years  after  the  said  tailzie,  there  is 
contained  the  following  clause,  which  is  inserted  immediately 
after  the  directions  to  pay  the  legacies  to  the  children  and 
others  : — *  And  should  the  funds  hereby  conveyed  as  aforesaid 
to  my  trustees  be  found,  contrary  to  my  expectation,  insufficient 
for  the  above  payments,  considering  that  in  the  entail  which 
I  have  made  of  my  lands  and  estates  I  have  reserved  power 
to  bnrden  the  same  to  such  extent  as  I  shall  deem  necessary 
with  reference  to  provisions  for  my  younger  children,  I  hereby 
farther  assign  and  convey  to  my  said  trustees  the  yearly  rents  of 
the  whole  lands  and  salmon-fishings  which  I  have  purchased 
lately,  belonging  to  the  family  of  Cromertie,  until  all  the  aforesaid 
payments  shall  have  been  made  and  satisfied.'  It  is  not  disputed 
that  the  said  rents  which  have  been  received  by  Hugh  Mackenzie, 
one  of  and  the  survivor  of  the  two  trustees,  who  was  also  the 
institute  under  the  tailzie,  are  more  than  sufficient  to  pay  the  por- 
tion of  the  legacies  left  to  his  children  by  Murdo  Mackenzie,  which 
the  free  moveable  estate,  available  for  that  purpose  after  deduc- 
tion of  jus  relictiFy  was  insufficient  to  satisfy. 

"  It  was  maintained  by  the  defenders,  ^r»/,  that  after  record- 
ing  the  tailzie,  Mr.  Murdo  Mackenzie  could  not  exercise  the 
reserveil  power  of  making  provisions  in  favour  of  his  younger 
ehildren ;  and  second,  that  the  said  power  was  not  validly 
exercised  by  him.  The  Lord  Ordinary  is  of  opinion  that  these 
objections  are  untenable.  The  tailzie  was  granted,  not  only 
under  that  express  reserved  power,  but  also  under  reservation 
of  the  power  to  alter  or  revoke  the  same ;  and,  even  although 
it  had  been  feudalized  in  the  granter's  lifetime,  he  was  entitled 
to  exercise  these  powers  to  as  great  an  extent  as  he  thought 
proper.  What  is  done  in  the  trust-settlement  bears  expressly 
to  be  in  exercise  of  the  reserved  i)ower  to  make  provisions  for 
yonnger  children.  The  rents  of  a  specified  part  of  the  lands 
conveyed  in  the  tailzie  are  thereby  validly  assigned  to  his  trus- 
tees nntil  all  the  children's  provisions  should  be  paid  and  satis- 
lied.  Although  that  assignation  would  not  be  effectual  in  com- 
petition with  a  singular  successor  of  the  granter,  it  is  good 
against  Hugh  Mackenzie,  to  whom,  as  institute,  these  lands 
were  conveyed  by  the  tailzi?  under  the  burden  of  that  reserved 
power. 

**  The  setting  apart  or  payment  of  the  jus  relictat,  to  which 
Mrs.  Mackenzie  had  right,  which  was  the  duty  of  Mr.  Murdo 
Mackenzie's  trustees  and  executors,  would  have  the  effect  of 
throwing  the  burden  of  payment  of  the  children's  provisions  to 
a  considerable  extent  upon  the  rents  of  the  Cromertie  lands 
and  fishings  assigned.  But  that  cannot  affect  either  the  widow's 
daim  to  jus  rdicUx^  or  the  rights  of  the  children  to  demand  full 
payment  of  their  provisions  or  legacies,  because  the  widow's  JM 
nUcUE  is  not  in  any  way  encroached  upon  by  the  trust-settle- 
ment^ and  the  children's  legacies  are  not  thereby  made  contin- 
l^t  npon  a  discharge  of  the  jus  relicUx,  The  former  fell  to  be 
let  apart  or  paid  out  of  the  first  of  the  moveable  estate,  and  the 
latter  to  be  paid  out  of  the  remainder  of  that  estate,  in  so  far 
IB  it  was  sufficient  to  satisfy  them,  and  as  regards  any  un])aid 
balance,  out  of  the  assigned  rents,  as  these  accrued  in  the  hands 
Bf  the  trustees,  and  of  Hugh  Mackenzie,  the  survivor  of  them. 
Fhe  children's  provisions,  which  have  been  paid  to  them,  must, 
Iha  Lord  Ordinary  conceives,  be  held  to  have  been  satisfied  out 
if  the  proper  funds  provided  by  the  testator  for  that  purpose, 
lltogether  irrespective  of  the  jus  relicks  which  it  was  the  duty 
of  Mnxdo  Mackenzie's  trustees  and  executors  to  retain  in  their 
I  for  behoof  of  or  to  pay  to  bis  widow." 


The  defenders  obtained  leave  to  reclaim,  and  arn^ncd — 
Even  if  the  parties  now  claiming  were  not  barred  by  the  terms 
of  Murdo  Mackenzie's  settlement,  the  claim  would  be  barred  by 
the  la))se  of  time,  from  which  it  must  be  presumed  that  the 
widow's  claim  had  been  settled  to  her  satisfaction.  Even  if  the 
widow  had  never  known  of  her  rights,  and  therefore  possibly 
had  not  directly  discharged  her  claim,  any  interest  of  the  nature  . 
of  jus  relict4x  or  Icgitim  was  merely  a  personal  right  which  might 
be  claimed  or  not  by  the  person  having  right  to  it,  but  it  was 
not  an  estate  of  such  a  nature  that  executors  could  take  it  up, 
as  if  it  had  ever  been  a  vested  interest.  In  any  view,  the  trustees 
of  Hugh  Mackenzie  were  entitled  to  credit  for  outlays  made  by 
him  for  behoof  of  his  mother,  and  also  to  a  proof  of  their  aver- 
ments, and  the  whole  facts. 

Authorities :— Huutly  v,  Hume,  13th  December  1628,  M. 
2764 ;  Robson  r.  Bywater,  16th  March  1870,  anU,  vol.  xlii.  p. 
366 ;  Pringle's  Executors  (Borthwick  and  Others),  2d  March 
1870,  ante,  vol.  xUL  p.  317. 

Argued  for  the  pursuers — 

Looking  to  the  accountant's  report,  Hugh  Mackenzie  had  in 
his  hands  sufficient  funds  to  meet  all  claims  on  his  father's  estate, 
and  he  was  not  simply  to  become  locupletior  because  his  mother 
had  through  ignorance  never  claimed  her  legal  rights. 

Authorities  : — Hoi)e  v.  Dickson,  17th  December  1833,  12  Sh, 
222  ;  Keith's  Trustees  v,  Keith,  17th  July  1857,  ante,  vol. 
xxix.  p.  497. 

At  advising — 

Lord  President. — My  Lords,  now  that  wo  have  come  to  the 
bottom  of  this  case,  it  is  not  attended  with  difficulty.  Murdo 
Mackenzie  of  Dundonnell  died  in  1845,  leaving  a  wi<low,  iivo 
sons,  and  two  daughters.  The  eldest  son,  Hugh  Mackenzie, 
entered  into  possession  of  the  estate  of  Dundonnell  under  an 
entail  which  Murdo  Mockenzie  had  himself  executed.  He  had 
also  made  provision  for  his  younger  children  by  the  settlement 
before  us,  by  which  he  bequeathed  legacies  to  the  extent  of 
£8305.  In  order  to  provide  for  these  legacies  and  any  debts 
which  might  remain  unpaid,  he  conveyed  to  trustees  not  only 
his  personal  estate,  but  all  bonds,  heritable  or  personal,  etc. 
with  power  to  uplift  the  same,  and  also  the  rents  of  his  whole 
lands  and  estates  which  should  fall  due  and  be  payable  at  the 
first  term  of  Martinmas  after  his  death. 

Now,  if  the  funds  thus  conveyed  to  the  trustees  and  executors 
were  sufficient  to  pay  debts  and  discharge  the  l(>gacies  and  also 
to  satisfy  the  claim  of  the  widow  for  her  jus  rdicics,  there  is  no 
longer  any  difficulty  in  the  case.  But  further  i>rovision  was 
made  in  the  anticipation  that  the  funds  might  not  be  sufficient 
for  the  purposes  of  the  trust  This  provision  is  that  in  the 
event  of  the  funds  already  conveyed  proving  insufficient,  he 
assigned  and  conveyed  to  the  trustees  the  yearly  rents  of  the 
whole  lands  and  ssdmon -fishings  of  a  portion  of  the  estate  of 
Dundonnell,  until  these  payments  had  been  made  and  satisfied. 
It  is  very  ]>ossible  and  very  probable  from  what  we  see  on  the 
face  of  the  deed,  and  from  the  circumstances  generally,  that 
Murdo  Mackenzie  had  not  in  view  the  legal  provision  for  his 
wife.  For  what  reason  we  do  not  know, — but  I  may  remark  the 
fact, — ^he  does  not  make  any  provision  for  her  under  the 
deed,  but  that  cannot  affect  her  legal  right,  and  therefore,  when 
Murdo  Mackenzie  died,  his  trustees  and  executors  were  under  a 
legal  obligation  to  pay  to  her  one- third  of  the  sum  of  £7745,  148. 
lid.  It  is  alleged  that,  in  so  far  as  affects  the  widow,  they  failed 
to  make  this  payment  or  to  make  any  attempt  to  satisfy  that 
claim. 

The  widow  survived  for  11  years,  and  died  in  1856  without, 
as  it  seems,  having  made  the  claim  for  jus  relict^e  ;  and  being  a 
person  who  was  originally  in  a  humble  station  in  life,  she  seems 
to  have  lived  with  her  eldest  son  Hugh  at  Dundonnell,  and  after- 
wards to  have  been  elsewhere  maintained  by  him,  quite  con- 
tentedly and  seemingly  not  in  the  knowledge  of  her  legal  rights. 
That  fact,  however,  cannot  affect  the  legality  of  her  claim. 

When  she  died  she  was  survived  by  five  children,  three  of 
whom  claim  three-fifths  of  the  sum  to  which  their  mother  was 
entitled  as  jus  relietce. 

This  claim  is  met  with  the  objection  that  there  were  no  funds 
to  satisfy  it,  and  that  it  would  be  hard  on  the  representatives 
of  Hugh  Mackenzie  to  have  this  claim  brought  up  at  this  period. 
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of  time.   No  doubt  it  appears  liard,  but  neitlier  hardship  nor  lapse 
of  time  will  succeed  as  an  answer  to  this  legal  claim. 

I  cannot  see  in  this  case  anything  to  justify  us  in  holding 
that  the  widow  has  done  anything  to  forfeit  or  discharge  her 
claim. 

The  hardship  becomes  less  when  we  look  at  the  state  of  the 
trust  funds  brought  out  by  the  accountant,  which  it  is  true  is 
not  accurate,  but  as  nearly  correct  as  the  materials  would 
permit ;  there  we  Gnd  that  the  amount  of  the  free  executry  was 
£7745,  lis.  lid. 

If  Hugh  Mackenzie,  the  acting  trustee,  had  set  aside  one- 
third  of  that,  or  £2580  odds,  he  would  still  have  had  left  £5165 
odds  to  meet  the  legacies.  Besides  that  the  trustees  had  extra 
funds  conveyed  to  them,  there  was  £2000  in  the  Millbank  bond, 
and  they  were  entitled  to  the  rents  of  the  estate  payable 
at  the  term  of  Martinmas  after  the  testator's  death,  which 
were  provided  to  meet  these  legacies,  and  not  to  go  to  the 
heir.  Say  that  these  amounted,  as  contended  for  the  claimants, 
to  £2500  ;  even  if  they  were  not  enough,  he  could  go  against  the 
rents  of  the  portion  of  the  estate  which  were  specially  assigned 
until  he  had  got  enough  realized  to  meet  all  claims.  But  it 
appears  that  the  funds  actually  in  the  hands  of  Hugh  Mackenzie 
and  his  co-trustee,  after  the  death  of  Murdo  Mackenzie,  were 
more  than  sufficient  to  meet  all  charges  on  the  estate,  even  on 
the  assumption  that  sufficient  had  been  set  aside  to  meet  the^u^ 
relictcB.  That  being  so,  what  is  the  result?  The  sum  that 
would  have  met  this  claim  remained  in  the  hands  of  Hugh 
Mackenzie,  and  may  have  been  spent,  but  an  account  of  it  is 
now  called  for.  Where  then  is  the  hardship  here  ?  In  so  far 
as  any  claim  was  not  satisfied,  such  as  this  iorju8  relictcB^  he 
was  just  locuphtior.  If  he  had  been  the  residuary  legatee  he 
might  have  said  that  it  was  a  great  hardship  that  having  taken 
this  as  the  free  balance  of  the  trust-estate  and  spent  it,  he  had 
now  to  refund.  But  he  could  not  say  that  here,  because  any 
rarplus  belonged  to  the  younger  brothers  and  sisters  along  with 
himself.  This  is  not  a  case  of  hardship  at  all,  and  the  mere 
lapse  of  time  is  quite  immaterial  from  a  legal  point  of  view.  It  \ 
is  alleged  that  Hugh  Mackenzie  spent  the  sum  she  could  claim 
in  maintaining  the  widow,  and  if  that  be  so,  he  is  entitled  to 
set  whatever  was  so  expended  off  against  this  claim  for  jus 
relictcB  ;  and  therefore,  though  I  am  prepared  to  adhere  to  tho 
Lord  Ordinary's  interlocutor,  I  think  the  trustee  should  be 
allowed  to  establish  what  monies  were  so  spent,  and  to  get 
credit  for  them. 

Lord  Dbas. — ^The  first  thing  here  is  to  see  how  matters  stood 
at  the  death  of  Murdo  Mackenzie  in  1845.  Had  his  widow  at 
that  time  a  Rood  claim  to  jus  reUctrs  ?  If  she  had,  the  only  other 
question  wUl  be,  whether  her  representatives  have  now  lost  that 
claim  ? 

Mr.  Mackenzie*s  settlements  consisted  of  twodeeds,^-one  a  deed 
of  entail  in  favour  of  his  eldest  son  Hugh  and  certain  other  par- 
ties of  the  lands  therein  described.  That  deed  is  dated  in  1838, 
and  in  it  he  reserves  full  power  to  alter  or  innovate  it  at  plea- 
sure, and  he  specially  reserves  power  to  grant  deeds  provi- 
ding for  his  younger  children.  It  is  plain  that  this  deed  was 
merely  testamentary.  It  was  made  on  a  footing  which  left  him 
entitled  to  dispose  of  his  heritable  estate  by  any  subsequent 
deed. 

By  his  deed  of  1844  he  conveyed  his  whole  estate,  heritable 
and  moveable,  to  his  eldest  son  Hugh  and  others,  as  trustees  for 
the  purpose  of  paying  his  debts  real  and  personal,  and  certain 
special  provisions  to  each  of  his  younger  children  in  full  of 
legitim  and  of  everything  else  which  they  could  claim  from  or 
through  him.  It  appears  that  the  truster  left  a  widow,  of  whom 
he  makes  no  mention,  and  for  whom  he  makes  no  provision  in 
this  or  any  other  deed.  It  is  plain,  therefore,  that  in  1845,  on 
the  death  of  her  husband,  the  widow  was  entitled  to  her  jus 
relictcBf  and  that,  if  nothing  to  the  contrary  intervened,  the 
right  to  it  passed,  upon  her  dying  intestate,  to  her  surviving 
children. 

It  is  said  on  plausible  grounds  that,  apart  from  his  heritable 
estate,  Murdo  Mackenzie  left  sufficient  personal  estate  to  pay  all 
the  legacies,  and  also  to  satisfy  the  widow's  claim  tor  jus  relictcB. 
But  whether  that  was  so  or  not  does  not  appear  to  me  to  be 
material,  beciuse  the  effect  of  Mr.  Murdo  Mackenzie's  two  deeds 
taken  together  was  to  mike  the  rents  of  his  heritable  property 


equally  liable  with  his  personal  means  and  estate  for  payment 
of  his  debts  and  onerous  obligations. 

The  widow  died  in  1856,  and  three  out  of  her  four  sorviving 
children,  as  her  representatives,  claim  her  jus  relieta  in  this 
action.  The  only  answer  which  is  mside  is,  that  the  truster 
Murdo  Mackenzie  had  not  in  view  the  legal  claim  competent  tobii 
widow,  and  probably  was  ignorant  of  its  competency  and  exist- 
ence. But  it  does  not  make  the  claim  the  less  an  onerom 
obligation  against  him,  that  he  was  ignorant  of  it.  The  obliga- 
tion therefore  existed  at  Murdo  Mackenzie's  death,  and  the 
only  other  question  is.  Has  anything  occurred  since  then  to 
make  the  obligation  no  longer  exigible  ? 

For  eleven  years  the  widow  survived  and  made  no  claim,  and 
for  a  further  period  of  fifteen  years  her  representatives  also  re- 
mained silent.  But  the  right  to  jus  relicUx  cannot  be  lost  by 
mere  lapse  of  time,  if  the  period  of  prescription  applicable  hu 
not  run.  Except  lapse  of  time  short  of  forty  yejira,  the  only 
other  thing  said  against  the  claim  is  that  during  the  widow'i 
survivance  she  was  maintained  by  her  son  Hugh.  Bat  nnka 
this  amounts  to  an  assertion  of  an  implied  contract,  that  ibe 
was  so  maintained  on  the  condition  that  her  claim  to  jus  rdieta 
was  abandoned,  it  is  not  a  good  answer. 

In  the  case  of  Robson  v.  By  water  it  required  all  the  cireaa- 
stances  taken  together  to  make  out  the  abandonment  of  the 
claim.  But  the  circumstances  of  that  case  were  very  different 
from  those  here.  I  therefore  think  that  the  interlocutor  of  tha 
Lord  Ordinary  is  well  founded.  At  same  time  I  see  no  objection 
to  inserting  the  reservation  proposed  by  your  Lordship.  If  it 
does  appear  that  Hugh  maintained  his  mother,  he  may  be  en- 
titled to  credit  for  the  expense  of  that  maintenance,  although  ft 
does  not  amount  to  an  implied  abandonment  of  the  claim  for 
jus  reHctce, 

Lord  Ardmillan. — ^This  claim  is  now  made  after  the  lafvi 
of  a  long  period  of  time.  But  it  is  well  settled,  and  setdeJ 
before  the  case  of  Robson  v.  Bywater,  that  mere  taciturnity, 
the  mere  lapse  of  a  long  period  of  time  without  the  claim  bei^ 
made,  will  not  be  held  of  itself  to  imply  dereliction,  or  abandon- 
ment or  discharge.  In  the  case  of  Bywater  lapse  of  time  wm 
not  held  sufficient  of  itself,  but  taken  in  connexion  witii  tht 
real  evidence  afforded  by  the  conduct  and  actings  of  the  oarti« 
abandonment  or  discharge  of  claim  was  held  to  be  impliei 
In  the  case  of  Pringle  the  Court  again  decided  that  the  mm 
silence  of  the  widow  was  not  enough  But  silence  in  the  ea- 
cumstances  which  that  case  disclosed  amounted  to  an  election  bf 
her  to  take  the  annuity  which  was  given  to  her  by  her  hosbindi 
settlement  in  place  of  her  legal  right  of  terce.  In  this  citt 
there  has  no  doubt  been  silence  for  a  very  long  period  ;  bat  I 
see  no  sufficient  augmentation  furnished  by  the  actings  of  tbi 
parties  here,  to  the  presumption  suggested  by  this  lapse  of  tine. 
I  see  no  real  evidence  coming  in  aid  of  taciturnity,  which  wil 
imply  discharge.  I  have  only  to  add  that  I  agree  in  the  fflO> 
priety  of  the  reservation  which  is  proposed.  Becauae  if  Hi^ 
supported  his  mother  and  supplied  her  with  funds  daring  tbi 
period  after  her  husband's  death,  then,  in  a  qnestion  d 
accounting,  he  is  fairly  entitled  to  credit  for  these  advanett 
But  that  remains  to  be  considered,  and  in  any  view  it  ■ 
not  a  transaction  from  which  discharge  or  abandonment  csa  k 
implied. 

Lord  Jerviswoode  concurred. 

The  following  interlocutor  was  pronounced  : — 

<*  12^  June  1873.— Adhere  to  the  interlocutor,  hat  vukf 
reservation  of  the  claim  of  Hugh  Mackenzie's  trustee  to  sst  off 
against  the  amount  of  the  jus  relicUs  any  sums  which  be  ob 
show  that  Hugh  Mackenzie  expended  on  the  maintenance  of  thi 
widow  during  her  viduity :  Find  the  respondents^  the  ]m^ 
suers  of  the  second  action,  entitled  to  expenses  since  the  datt  d 
the  Lord  Ordinary's  interlocutor,  and  remit,"  etc 

Act.  Millar,  Q.C.,  Hunter ;  Skpne,  Webster,  and  Pea«»cl, 
W.S.  AgefUs.^AU,  Eraser,  J.  M.  Duncan  ;  Murray,  Befth,  9d 
Murray,  W.S.  Agents.—B,  ClerL 
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Alexakbek  Jaiuesi>n,  Appelant  J  v.  Alixa»i^ee 
BoNTHKONK,  RcspondcnU 

^eparatitm—Siander — HeJd^  in  an  iictiou  of  damagea  forsbnder^ 
groLimied  on  the  use  of  the  wordij  "di^jnned  [Juppy**'  tliat 
the  word  "  pufpy  *'  ia  not  ac^tioDflble  in  itadf,  and  is  not 
rendered  m  by  the  addition  of  the  word  '*  dacmed/*  wtich 
merely  expresses  the  intensity  of  the  feelings  of  tbe  tiaer, 

Ohserrfd  per  Lord  Beas  that  in  order  to  m^e  '*  puppy  **  an 
actionable  word,  there  woold  need  to  be  &a  innuaido  irhicb 
would  require  to  be  proveti 

Aleiandkr  Jameson,  ProtraraUiT-fisical  for  the  burgh  of 
Auchlfrmucblyj  raised  on  aclioii  of  damagfB  for  libtl 
IT*  llie  Bheriff-conrt  of  Fifesbire  agairjRt  Alt^xander  Bun* 
thrtiiie,  dielillet  and  tiialtgler,  jind  provost  of  the  burgh 
of  Aiicbtermucbty,  The  conduaions  of  the  BiimtuuDs 
were  aa  follows  i~ 

*'  Tbe  d«*fend<*T  oiight  to  he  d seemed  to  ] my  to  the  pursuer  the 

Bum  of  £200  RttTliiig^  being  damages  sustained  by  the  pursuer, 

and  as  A  mlatium  due  to  him  in  conficfjutnce  of  the  <kfendijr 

•       having  slandered   tbe  pursuer  hy  stating  falsely,  maliciously, 

iujurioufily,  and  calumnioualy,  on  the  2*id  day  of  April  187 2, 

'       or  about  that  time,  within  the  Burgh  Court  Room,  Auchter* 

i      muehty,  &t  an  ndjonmed  meeting  held  therein  for  the  pnrpi>8e 

s-     cf  grantiEg  licenses  for  tbe  sale  of  Bpirituona  liqnorB,  in  the 

s     presence  and  hearing  of  neveral  pereoDs,  and  in  particular  of 

3     Andrew   White,    beam-maker,    AucbteTOinchty,    and   William 

Dickson f  bookseller  and  printer  there,  both  badies  of  tbe  burgh 

of   Aucht^^rmuthty^   and    presiding  Judges   at  said  adjourued 

"     meeting  held  at  Auchtemiuchty  for  tbe  purpose  of  granting 

lieeD»es   for  the   Bale   of  spirituous  liquors   as  aforesaid,   and 

"     William  Crombie,  ] police  constable,  Anchtennucbty,  and  Andrew 

■       M*?lvilJe,  burgh  officer  there,  or  onu  or  other  or  more  of  them, 

that   the   ptirsuer,   who   waa    in   attendance  in   said   court  as 

procurator- fiscal  of  the  said  burgh  of  AuehteriDuehty,  and  for 

the  pnrjiose  of  giving  in  formation  to  the  presiding  Judges  in 

regard  to  the  applicants  for  licenses,  and  the  premises  sought 

to   be   Ikensieil,  was  a  *  damned   puppy*  and    a    'low   black* 

ffttard/  or  having,  time  and  place  foresaid,  in  the  presence  and 

bearing  of  all  or  of  one  or  other  of  the  said  jwrsons,  faJsrly, 

tuahcionsly,  injiiriousty,  and  calumuiouslvr  used  and  utterefl  all 

or  one  or  otbrr  of  tbe^e  false,  malicionsp  injunons,  and  calum- 

sions  expressions,  or  words  of  similar  imjMJrt  or  effect,  of  and 

ooneeming  the  pursuer,  whereby  the  defender  represented  him 

as  a  degraded,  imi>ertirtent,  base,  vile^  scurrilous,  viciona,  ill- 

cf^nducted  fellow,  and  utterly  unworthy  nnd  incapable  of  holding 

tbe   honourable   and  exalted  office  of  procurator-HRcal  of  the 

burgh  of  Auchtermuchty,  and  the  pursuer  has  not  only  been 

rmdered  ooutemptible  and  des]>icable  in  tbe  eyes  of  his  fellow- 

towuiimeii,  but  has  sufiere^l  greatly  in  his  feelinps  and  character, 

ftnd  his  integrity  and  usefubess  aa  a  public  official  has  been 

Iftcatly  in j  tired,  with  expenses." 

The  defence  minuted  was — 

"On  the  occasion  libelled  the  defender  waa  offering  some 
pertinent  observations  to  the  bench  when  the  pursuer  Jmpro|terly 
interfered,  and  called  out  that  he  bad  no  right  to  te\\caAL  there. 
The  defender  thought  tie  pursuer  was  rude  iu  thus  interrupting 
liim,  and  be  retorted  the  words  '  damned  pmppy/ 

"The  defender  regrets  that  he  uttered  these  words. 

"The  defender  did  not  utter  the  words  *  low  blackguard.* " 

*' Quoad  uitm  demed.'' 

On  9tH  July  1872  the  defender  tendered  the  pursuer 
une  guinea  of  dumagej^j  besides  pay  men  t  of  expenses. 
Th«  tender  was  rot  accepted*  A  proof  was  allowed,  from 
vhich  it  ftppeared  that  while  the  witnesses  named  in  the 
immmons  heard  the  wor<ls  "damned  ptippy"  applied  to 
the  ptirsiKT,  no  one  beard  the  words  **  low  blackguard  " 
ipplied  to  him.  None  of  Ihe  witnesGes  were  aiiked  any 
quedtions  with  reganl  lo  the  iDnuendo  11  belled. 


On  28tb  Novtmher  1872  the  Sheriff  substitute  (Beatson 
Bell)  pronou  n  ced  I  be  fo  U  o  w  i  n  l'  i  n  terl  n  cu  tor : — ■ 

"Finds,  in  point  of  fact— (1.)  That  the  defender  is  provost 
of  the  burgh  of  Anchtfermuchty,  and  the  ]jurBiter  held  tbe  office 
of  fiscal  of  the  brn^h  court  for  the  year  ending  in  November 
1872;  (2.)  That  on  23d  AprU  1872,  an  adjourned  Licensing 
Court  was  held  by  the  magistrates  of  the  burgh,  which  wag  pre- 
sided over  by  the  two  bailies,  the  defender  being  tlisqualified  as 
a  maltster  from  sitting  in  such  a  court ;  (3.)  That  at  the  court, 
of  which  that  of  23d  April  was  an  adjournment,  the  magistrates 
had  expressed  an  opinion  that  doors  of  communication  between 
licensed  premises  and  dwell ing-houaes  ought  to  be  abut  up,  and 
had  instmcted  the  burgh  officer  and  constable  to  report  whether 
this  had  been  done  i  (4,)  That  at  said  adjourned  court  the  de- 
fender was  present  aa  a  proprietor  of  premises  affected  by  this 
resolution,  and,  on  the  constable  reporting,  was  proceeding  to 
make  some  observations  to  the  bench,  when  the  pursuer  said  to 
him,  *Sit  down,  sir,  you  have  no  right  to  apeak  here  j*  to  which 
tbe  defender  repUed,  *  I  have  as  much  right  to  speak  here  as 
you*  you  damu^  puppy  l^  (^0  That  it  is  not  proved  that  the 
defender  u&ed  to  the  pursuer  the  words  'low  blackguard,'  as 
averred  by  the  pursuer :  Finds,  in  point  of  law,  that  the  words 
used  by  the  defender  in  the  circumstances  above  set  forth  are 
not  actionable ;  and,  mjmratimf  that  the  pursuer  having  failed 
to  prove  tbe  utterance  by  the  defender  of  an  essential  part  of 
the  expressions  complained  of  by  him  as  a  whole^  is  not  entitled 
to  recover  damage*  :  Therefore  assoilzies  the  defender  from  the 
conclusions  of  the  action,  and  decerns  :  Finda  him  entitled  to 
expenses,"  etc, 

"  A^ofe.— It  appear*  to  the  Sheriff-substitute  that  the  words 
were  uttered  hy  the  defender  in  momentary  irritation  at  the 
interruption  of  the  pursuer^  and  were  not  intended  or  calculated 
to  slander  or  injure  the  reputation  of  the  pursuer,  and  that 
they  did  not  in  fact  do  so. 

"  Kot  the  slightest  proof  of  the  innuendo  attached  in  the 
summons  to  tbe  expressions  complained  of  was  attempted, 
and  it  appears  to  the  Sheriff-substitute  that  the  words  *  damned 
puppy'  can  only  be  actionable  on  proof  of  some  innuendo 
alleged  to  be  con  tain  e<l  in  them.  Per  n^,  they  are  meaningless. 
Tbe  innuendo,  such  as  it  is,  was  stated  in  the  summons  as 
applicable  to  the  whole  expressions  alleged  to  he  used,  and  the 
failure  iu  the  proof  of  an  essential  part  of  the  exi»ression  is 
Bufificient  of  itself  to  entitle  the  defender  to  absolvitor." 

The  pursuer  upiK?aled  to  the  Sheriff,  who  on  7tb  January 
1873  pronounced  an  interlocutor  with  fiodinge  in  fact 
similar  to  those  of  his  Bubslitute,  but  varying  the  other 
findings  as  follows  ; — 

'*  Finds  in  point  of  law  that  tbe  words  used  by  the  defender 
in  the  cirjurostances  above  set  forth  are  not  actionable  :  Finds 
that  the  pursuer  has  failed  to  prove  the  innuendo  set  forth  in 
the  summons,  and  that  therefore  ho  ia  not  entitled  to  recover 
damages  ;  Dismisses  the  appeal  taken  on  the  part  of  the  pur- 
suer :  Asoodziea  the  defender  from  the  coneluBions  of  the  action, 
and  decerns  ;  Finds  him  entitled  to  expenses^'*  etc, 

Tbe  pursuer  appealed  to  the  Court  of  Session,  and 
argued — 

The  word  *'  puppy  "  was  slanderous,  unless  it  wasneocssary 
or<ier  to  make  a  word  actionable  that  it  should  attack  tbe 
moral  character.  The  definition  of  *'  puppy  "in  the  princii)al 
dictionaries,  in  its  secondary  meaning,  made  it  a  highly  slan- 
derous word.  It  had  been  held  that  ♦^blackguard'"  WM  an 
actionable  word,  though,  according  to  the  definition  of  it  in 
some  dictionaries,  it  ilid  not  imply  moral  diidionesty.  The  use 
of  the  name  of  a  reptile  to  a  person  hod  been  held  to  be  slan- 
dcruos,  then  why  not  that  of  an  animal  T  The  result  of  the  use 
of  such  an  exprefisiou  to  the  purauer  in  an  open  court  oould  not 
fail  to  be  injurious  to  him. 

Authorities  cited  :—Erak.  iv.  4,  80;  Denham  p.  Ogilvie, 
March  15,  1827,  4  Mnr,  Jury  Rep.  105;  Graham  n  Roy,  Feb. 
11,  1851,  anif,  vol  xxiii,  p.  124;  Sheriif  u.  Wilson,  March  1, 
1S55,  mdf,  vol  iivii.  p,  232 ;  Brownlie  «.  Thomson,  Feb.  11, 
1859,  antf^  vol  aixl  pw  260  ;  M*Laren  w,  ''  Scotsmaa "  (un- 
reported). 

Counsel  for  tbe  respondent  were  not  called  upon. 
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At  advising — 

Lord  President. — In  this  case  there  are  two  expressions 
said  to  have  been  used,  "low  blackguard"  and  "damned 
puppy."  There  is  no  doubt  that  the  first  of  these  expressions 
is  actionable.  This  was  decided  by  the  case  of  Brownlie 
V,  Thomson,  21  D.  480,  11th  February  1859  (ante,  vol.  xxxi. 
p.  260).  I  do  not  think  that  it  has  ever  been  projmsed  to 
recover  damages  for  calling  a  man  a  puppy.  The  addition 
of  the  other  word  merely  expresses  the  intensity  of  the 
speaker's  feelings.  The  question  therefore  is,  whether  the 
word  "  puppy  "  is  actionable.  It  merely  expresses  contempt. 
But  it  is  not  every  expression  of  contempt  which  is  actionable. 
In  the  circumstances  of  the  present  case  an  action  of  damages 
is  out  of  the  question. 

The  only  other  question  is  whether  the  words  "  low  black- 
guard **  have  been  proved  to  be  used,  and  on  that  point  I  agree 
with  the  Sheriff  and  his  Substitute  that  the  pursuer  has  failed  to 
prove  that  these  words  were  used. 

Lord  Deas. — It  is  not  proved  that  the  defender  here  called 
the  pursuer  a  blackguard  or  a  "low  blackguard."  No  one  says 
so  except  the  pursuer  himself,  and  it  is  quite  possible  that  he  in 
his  excitement  imagined  that  he  heard  some  such  words  applied 
to  him  although  they  were  not  so.  The  only  thing  the  least 
like  corroboration  (l)ut  which  is  not  sufficient  corroboration) 
is,  that  the  witness  Melville  says  he  heard  the  defender  use  the 
words  **  low  blackguard,"  but  he  cannot  say  to  whom  they  were 
applied.  All  the  other  witnesses  say  they  did  not  hear  the 
words  used  at  all.  It  is,  however,  clear, — indeed  it  is  admitted, 
— that  the  defender  called  the  pursuer  a  "puppy,**  with  a  pro- 
fane word  prefixed,  to  which  no  one  assigns  any  meaning  at 
all,  and  to  which  we  cannot  therefore  attach  any  slanderous 
meaning. 

I  am  not  disposed  to  say  that  "puppy"  can  never  be  an 
actionable  epithet.  But  to  make  it  so  there  must  not  only  be  an 
innuendo  but  the  inniLCTido  must  be  proved.  We  have  an  in- 
nuendo here,  and  a  long  one  too — [reads) ;  but  we  have  no  proof 
whatever  that  any  one,  unless  it  may  have  been  the  pursuer 
himself,  understood  the  word  to  have  been  used  in  all  or  any  of 
the  senses  attributed  to  it  in  that  innuendo. 

A  **pup"  or  "puppy"  is  not  always  an  offensive  animal,  and, 
on  the  contrary,  it  is  sometimes  an  object  of  affection.  The 
word  becomes  offensive  only  in  consequence  of  certain  conven- 
tional but  varying  meanings  attached  to  it  when  applied  to  a  man. 
Sometimes  it  means  ''a  fop  ;"  sometimes  an  attention  to  dress 
short  of  a  fop ;  very  often  it  simply  means  that  the  person  is 
presumptuous.  In  short,  it  is  not  a  word  which  is  necessarily 
slanderous.  Everything  depends  uj)on  circumstances :  the  posi- 
tion of  the  person  to  whom  it  is  applied  and  the  sense  in  which 
it  ii  proved  to  have  been  understood  and  consequently  to  have 
been  intended  by  the  utterer ;  but  of  which  we  have  no  proof 
here,  and  consequently  the  action  must  fail 

Lords  Ardmillan  and  Jkrviswoode  concurred. 

The  following  interlocutor  was  pronounced : — 
**  ISth  June  1873. — Find  in  fact  that  at  an  adjourned  licens- 
ing court  held  by  the  Magistrates  of  Auchtermuchty  on  the  23d 
April  1872,  the  defender  (respondent)  said  in  the  })resence  and 
hearing  of  the  said  Magistrates  and  othera  that  the  pursuer 
(appellant)  was  a  damned  puppy :  Find  it  not  proved  that  he 
di<l  then  and  there  say  that  the  pursuer  was  a  low  blackguard : 
Find  in  law  that  the  words  *  damned  puppy  *  are  not  actionable  : 
Therefore  refuse  the  appeal,  and  decern :  Find  the  appellant 
liable  in  expenses  ;  allow  an  account,"  eta 

AcL  Campbell  Smith,  Rhind  ;  P.  H.  Cameron,  S.S.C.  Agent. 
— Alt.  Watson,  Balfour ;  Adamson  and  Gulland,  W.S.  Agents.— 
M.  Clerk.  A.E.H. 


June  19,  1873. 

second  division. 

Alexander  Gibb,  Pursxier^  v.  The  City  of  Edinburgh 

Brewery  Company  (Limited),  Defenders. 
Reparation  —  Diligence —  Dill — ProteM — Issue — Privilege  —  In 
adjusting  an  issue  in  an  action  of  damages  against  the  drawer 
of  a  biU  for  causing  a  protest  on  the  bill  to  be  recorded 


against  the  acceptor,  and  the  acceptor  to  be  charged  thereon, 
in  the  knowledge  that  the  bill  had  been  paid  by  him,  hell 
that  the  pursuer  was  not  required  to  insert  msdice,  as  in  a 
case  of  privilege,  a  charge  on  a  protested  bill  being  not  a 
judicial  x>roceeding  but  a  step  of  diligence. 

The  pursuer  was  sometime  a  wine  and  spirit  merchant  in 
Edinburgh,  and  brought  this  action  against  the  defenders, 
concluding  for  £500  of  damages,  in  the  following  circum- 
stances. 

Between  June  1870  and  March  1872,  the  pursuer  ob- 
tained from  the  defenders  various  quantities  of  ale  for 
the  purpose  of  carrying  on  his  business.  On  6th  Feb- 
ruary 1872  a  bill  for  JC23, 10s.  was  drawn  on  behalf  of  the 
defenders  by  James  Nisbet,  then  their  interim  managinj^ 
director,  upon  the  pursuer,  and  accepted  by  him,  payable 
three  months  after  date.  When  the  bill  fell  due  the  pur- 
suer was  admittedly  due  to  the  defenders  npon  the  balance 
of  his  accounts  a  larger  sum  than  that  contained  in  the  bill 

The  pursuer  averred  : — 

*<Cond.  5.  When  the  bill  became  due  on  9th  May  1872,  itwai 
presented  in  the  afternoon  of  that  day  to  the  parsuer  by  the 
bank  with  which  it  was  discounted  for  payment.  It  being  thea 
past  bank  hours,  and  the  pursuer  not  having  enough  money  in  liii 
shop,  the  bill  was  not  i)aid  on  that  day.  The  defenders  bar. 
ing  thereafter  retired  the  bill,  Mr.  Wright,  their  cashier,  by 
arrangement  with  the  pursuer,  called  at  the  pursuer^a  house  in 
John's  Place  on  the  17th  of  May  1872,  and  the  pursuer  there 
and  then  made  payment  to  him  on  behalf  of  the  defenders  of 
the  sum  due  under  the  bill,  viz.,  £23,  lOs.  Mr.  Wright  had  nci 
brought  the  bill  with  him,  but  he  promised  to  send  it  to  the 
pursuer  on  the  following  day,  and  in  the  meantime  granted  the 
pursuer  a  receipt  for  the  amount,  which  is  herewith  produced.'* 

The  receipt  was  indefinite  in  its  terms,  and  did  not 
ascribe  the  payment  to  any  particular  debt. 

"  Cond.  6.  Insteal,  however,  of  sending  the  bill  to  thepomcr 
as  promised  by  their  cashier,  the  defenders  on  20th  May  1873, 
wrongfully,  and  also  maliciously,  and  without  probable  cuie^ 
caused  the  same  to  be  protested  and  recorded,  and  on  the  tKm 
day  (20th  May  1872)  caused  the  pursuer  to  be  served  at  thdr 
instance  with  a  charge  for  payment  of  the  said  bilL 

*'  Cond.  8.  ni>on  the  22d  May  1872  an  announcement  of  tae 
recorde<l  ])rotest  of  the  said  bill  against  the  pursuer  appeared  ii 
'  The  Legal  arcular'  and  also  in  '  Stubb*s  Weekly  Oazette*  botk 
issued  on  that  day,  in  which  papers  recorded  protests  on  bilb 
and  promissory- notes  are  regularly  published  and  viddjr 
circulated  in  England,  Scotland,  and  Ireland ;  the  purpose  «f 
such  publication  being  to  warn  the  public  against  dealing  vitk 
and  giving  credit  to  the  persons  against  whom  such  biUs  a^ 
promissory-notes  are  announced  to  have  l>een  protested,  b 
consequence  of  the  said  publication  of  the  said  recorded  protoi^ 
for  which  the  defenders  are  answerable,  the  puf«uer*8  oredit 
has  suffered  materially.'*  « 

The  charge  referred  to  in  Cond.  6  was  withdrawn  on 
22d  May  1872. 

The  pursuer  pleaded — 

2.  The  defenders  having  wrongfully  recorded  the  protot 
of  the  said  bill,  and  charged  the  pursuer  as  condescended  oo, 
they  were  liable  to  the  pursuer  in  the  amount  of  damages  cot* 
eluded  for,  with  expenses.  3.  The  defenders  having  reooidfld 
the  said  protest,  and  given  the  said  charge  wrongfalfi 
maliciously,  and  without  probable  cause,  were  liable  to  tlw  pff- 
suer  in  damages,  as  concluded  for,  with  exxiensea. 

The  defenders  stated  in  answer  to  the  "Sth  and  6tk 
article  of  the  pursuer's  condescendence  : — 

**  Admitted  that  when  the  bill  fell  due  the  bank  jn^sented  ft 
to  the  pursuer  for  pa}rment,  and  that  pajrment  was  not  wmM 
by  the  latter.  Admitted  that  on  17th  May  1872  the  pnmer 
paid  £23,  10s.  to  Mr.  Wright  on  behalf  of  the  defeaden. 
Keference  is  made  to  Mr.  Wright's  receipt,  and  it  is  exphiixd 
that  the  payment  was  not  made  to  aocoont  of  any  iiarticiiltf 
debt,  and  that  the  pursuer  was  then  due  the  ddenden  betveei 
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£30  and.  £40  in  addition  to  the  amount  contained  in  the  bill. 
Quoad  ultra  denied. 

"The  protest,  recording  thereof,  and  charge,  are  admitted. 
Quoad  ultra  denied." 

They  pleaded — 

3.  The  bill  in  question  not  having  been  paid,  they  were 
entitled  to  do  diligence  thereon.  4.  The  proceedings  com- 
plained of  not  having  been  malicious,  they  should  be  assoilzied. 
5.  They  were  not  re8|>onsible  for  any  statements  which  might 
have  appeared  in  the  •*  Legal  Circular,"  or  "  Stubb*s  Weekly 
Gazette." 

The  Lord  Ordinary  (Shand)  approved  of  the  following 
issue — : 

•*  It  being  admitted  that  on  or  about  6th  February  1872  the 
pursuer  accepted  a  bill  for  £23,  lOs.,  payable  three  months  after 
date,  drawn  on  behalf  of  the  defenders  by  James  Nisbet,  then 
their  interim  managing  director  : 

"Whether,  on  or  about  20th  May  1872,  the  defenders 
wrongfully  caused  the  said  bill  to  be  protested  against  the 
pursuer  and  the  pursuer  to  be  charged  thereon,  notwithstanding 
that  payment  of  the  contents  of  the  said  bill  had  been  made 
by  the  pursuer  on  or  about  the  17th  day  of  May  1872,  to  the 
loss,  injury,  and  damage  of  the  pursuer?  Damages  laid  at 
£600," 
and  subjoined  the  following  note  to  his  interlocutor  : — 

1  "  Note. — ^The  Lord  Ordinary  being  of  opinion  that  the  facts, 

*•      as  stated  on  record  by  the  pursuer,  do  not  disclose  a  case  of 

privilege  on  the  part  of  the  defenders,  in  obtaining  and  execut- 
"      ing  the  diligence  complained  of,  has  approved  of  the  issue,  in 

the  terms  adjusted,  in  No.  14  of  Process.  Should  the  case,  on 
'  the  facts  as  disclosed  at  the  trial,  appear  to  the  Lord  Ordinary 
^      to  be  one  of  privilege,  the  Lord  Ordinary  will  then  direct  the 

jury  that  malice  and  want  of  probable  cause  must  be  proved  in 

order  to  entitle  the  pursuer  to  a  verdict  in  his  favour." 

The  defenders  moved  the  Court  to  vary  the  issue  as 
follows : — 

**  Whether  the  said  bill  was  paid  on  or  about  17th  May  1872  ; 
and  whether,  on  or  about  20th  May  1872,  the  defenders 
wrongfully,  maliciously,  and  without  probable  cause,  caused  the 
aaid  bill  to  be  protested  against  the  pursuer,  and  the  pursuer 
to  be  charged  thereon,  to  the  loss,  injury,  and  •damage  of  the 
pnnuer?" 

Argued  for  them — 

The  serving  of  a  summons  was  an  act  which  would  never 
warrant  a  claim  of  damages  except  when  done  maliciously. 
Giving  a  charge  ujwn  a  recorded  protest  was  a  step  of  pre- 
ciaely  the  same  character.  It  was  not  diligence  in  the  proper 
sense.  The  charge  could  be  suspended  just  as  the  action  could 
be  defended.  The  present  case  fell  within  that  of  Ormiston, 
24th  February  1866,  antef  voL  xxxviii  j).  225,  where  it  was 
lield  that  averments  that  a  charge  had  been  given  after  the  debt 
liad  been  paid  were  not  relevant ;  see  also  Davies,  8th  June  1867, 
ante^  voL  xxxix.  p.  471  ;  Gardner,  10th  June  1864,  ante,  vol. 
xxxvi  p.  593.  The  case  of  Doyle  relied  on  by  the  pursuer 
arose  with  regard  to  imprisonment. 

Argued  for  the  pursuer-^ 

The  issue  approved  of  by  the  Lord  Ordinary  was  based  upon 
that  in  Doyle,  14th  November  1860,  ant€j  vol.  xxxiii.  p.  4. 
There  was  a  manifest  distinction  between  a  step  in  judicial 
procedure  and  a  «tcp  of  diligence.  In  the  cases  of  Ormiston  and 
Davies  there  was  a  precautit^  which  the  pursuer  of  the  action 
of  damages  could  have  taken  and  did  not  take,  viz.,  seeing  that 
the  action  for  the  debt  was  taken  out  of  Court.  In  the  present 
ease  the  pursuer  could  not  l^ve  prevented  the  protest  being  re- 
corded. 

At  advising — 

LoBD  Cowan. — In  this  case  the  Lord  Ordinary  considers  an 
iwae  simply  resting  upon  the  fact  of  the  wrongful  act  of  the  de- 
fenders to  be  sufficient,  whereas  the  defenders'  counsel  desires 
tbat  the  question  of  malice  should  be  inserted.  That  there 
ezkta  in  'Uiis  matter  an  essential  distinction  between  judicial 
piooeediiigi  and  diligence  cannot  be  doubted.     I  entirely,  on 


this  point,  agree  with  the  view  indicated  by  Lord  Neaves  during 
the  progress  of  the  discussion.  That  a  charge  on  a  decree  is 
not  diligence  but  a  judicial  act,  I  have  never  heard  maintained 
until  now.  A  charge  is  the  commencement  of  diligence  ;  it  is 
the  first  stage  therein,  and  the  rest  of  the  diligence  follows, 
which  may  end  in  the  incarceration  of  the  debtor.  In  the  Per- 
sonal Diligence  Act,  1838,  we  find  the  following  section — 
**  Provided  always,  and  be  it  enacted,  that  diligence  executed 
under  the  provisions  of  this  Act  shall  have  the  same  effect  as  if 
such  diligence  had  been  executed  by  virtue  of  letters  of  homing 
or  letters  of  caption,  or  if  arrestments  and  poindings  had  been 
executed  imder  the  forms  heretofore  in  use."  Formerly,  dili- 
gence proceeded  by  charge  on  letters  of  homing,  and  if  not 
complied  with,  letters  of  caption  were  expede,  also  under  the 
Signet,  for  the  apprehension  and  incarceration  of  the  debtor. 
The  registration  of  a  decree  of  a  competent  court  is  substituted 
for  the  old  form  of  diligence,  but  a  charge  is  still  the  first  step. 
Does  there  not  then  exist  this  essential  difference  between  judi- 
cial procedure  and  diligence  ?  There  can  be  no  question  of  this  ; 
and  if  we  look  at  the  consequences  following  upon  the  giving 
of  a  charge,  it  is  clear  that  by  its  mere  execution  a  man's  credit 
may  be  destroyed  or  at  least  may  be  seriously  affected.  I  think, 
therefore,  that  in  the  circumstances  the  simple  issue  of  wrongful 
is  enough.  There  i^  no  privilege.  What  was  done  was  not 
judicial  procedure,  but  alleged  wrongful  diligence.  The  Lord 
Ordinary  has  taken  the  right  course. 

Lord  Benholme. — I  am  of  a  different  opinion.  This  pursuer 
certainly  begins  with  being  in  fault.  He  did  not  pay  his  bill 
when  it  became  due.  Then  he  makes  a  general  payment,  the  re- 
ceipt not  bearing  that  it  was  in  extinction  of  the  bill ;  and  he 
did  not  get  up  the  bilL  In  this  indefinite  state  of  matters,  he, 
being  undoubtedly  the  party  in  default  in  the  first  instiuice, 
asks  damages  upon  the  simple  issue  that  a  legal  wrong  was 
committed.  In  these  circumstances,  without  going  into  the 
refinements  which  have  been  suggested  between  judicial  pro- 
ceedings on  the  one  hand  and  legal  diligence  on  the  other,  I  am 
decidedly  of  opinion  that  the  pursuer  should  be  required  to  prove 
somewhat  more  than  that  there  was  a  legal  wrong. 

Lord  Neaves. — I  agree  with  the  opinion  expressed  by  Lord 
Cowan.  In  the  case  of  Davies  the  question  was  whether  it  was 
necessary  tu  aver  malice,  and  it  was  laid  dovm  that  it  was  neces- 
sary to  do  so,  when  the  ground  of  action  was  a  judicial  pro- 
ceeding. Lord  Curriehill,  in  dissenting  in  the  case  of  Davies, 
only  differed  from  the  other  Judges  as  to  whether  the  proceed- 
ings were  actually  judicial  proceedings.  He  says: — "My 
difficulty  is  in  holding  that  the  decree  has  the  privilege  of  a 
judicial  proceeding.  I  think  it  was  an  incompetent  proceeding. 
On  the  ground,  therefore,  that  that  was  not  a  proper  judicial 
proceeding,  I  hold  that  the  pursuer  is  not  bound  to  qualify  his 
issue  as  proposed  by  your  Ix)rdahip.**  It  was  on  this  point 
that  the  other  Judges  took  a  different  view.  Lord  Deas  says : — 
"The  action  which  was  raised  against  the  pursuers  was  un- 
doubtedly a  judicial  proceeding,  and  remained  so  to  the  end, 
with  this  variation  only,  that  at  first  it  was  a  well  founded 
action,  while  at  last  it  was  9ot."  But  all  the  Judges  were 
agreed  upon  this,  that  if  it  was  a  judicial  proceeding  it  was 
privileged.  Kone  of  them,  however,  hint  that  in  the  case  of 
diligence  there  is  any  such  privilege,  or  any  necessity  for  averring 
malice. 

I  think  there  can  be  no  doubt  that  a  charge  is  a  diligence, 
looking  to  the  consequences  which  follow  a  charge.  I  think 
that  it  has  been  held  that  under  the  Act  1621  a  charge  is 
begun  dUigence.  It  is  not  a  completed  diligence,  but  arrest- 
ment may  follow  upon  it,  and  no  one  will  deny  that  arrestment 
is  diligence. 

I  agree  with  Lord  Benholme  that  the  pursuer  in  this  action 
began  the  evil,  but  still  this  is  no  case  of  compensatio  injuriarum, 
but  an  injiury  caused  by  a  positive  act,  and  if  the  defenders  have 
any  excuse  from  the  pursuer's  conduct,  the  jury  will  take  that 
into  consideration. 

I  therefore  do  not  think  it  necessary  that  an  averment  of 
malice  should  be  inserted  in  the  issue. 

Lord  Justicb-Clvbk. — ^The  only  question  here  is  whether 
the  proceedings  of  the  defenders,  on  account  of  which  damages 
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are  sought,  are  privileged,  so  that  it  is  necessary  to  aver  malice 
in  order  to  make  the  action  competent.  I  do  not  think  this 
question  depends  upon  whether  the  pursuer  did  or  did  not  pay 
the  hill  when  it  was  due  ;  that  does  not  affect  the  question  at  all ; 
hut  the  question  depends  upon  this  further  question,  whether 
the  proceedings  were  judicial  proceedings  or  diligence.  Now 
this  latter  question  is  attended  with  some  difficulty,  but  the 
distinction  between  judicial  proceedings  and  diligence,  in  reference 
to  such  questions  as  that  now  before  us,  has  been  broadly  laid 
down.  Although  the  recording  of  a  protest  might  be  held  to 
be  a  judicial  proceeding,  there  can  be  no  doubt  that  a  charge  is 
a  diligence.  So,  as  far  as  regards  technical  form,  I  think  the  Lord 
Ordinary  is  right,  but  I  am  anxious  that  the  vital  point  in  this 
case  should  be  clearly  kept  open  for  the  trial  The  true  point 
of  the  case  is  whether  Wright  accepted  the  pursuer's  payment 
as  merely  a  payment  to  account,  or  as  a  payment  of  the  debt 
due  under  the  bill,  and  of  that  alone.  If  the  defenders  can 
prove  that  Wright  received  the  money  as  a  general  payment, 
that  is  a  good  defence  to  this  action  ;  even  if  they  could  prove 
something  short  of  that,  and  show  that  he  had  reasonable  ground 
to  believe  that  the  payment  was  a  general  payment  to  account, 
I  think  that  might  be  a  good  defence.  So  I  should  be  disposed 
to  put  into  the  issues  wonls  to  the  effect  that  the  defenders 
knew  that  the  bill  had  been  ]>aid,  and  notwithstanding  recorded 
a  protest  and  executed  a  charge  against  the  pursuer. 

The  Court  approved  of  the  following  issue  : — 

"Whether  the  said  bill  was  paid  on  or  about  17  th  May  1872  ; 
and  whether,  on  or  about  20th  May  1872,  the  defenders  wrong- 
fully, and  in  the  knowledge  that  the  same  had  been  paid,  caused 
a  iirotest  on  the  said  bill  to  be  recorded  against  the  pursuer,  and 
the  pursuer  to  be  charged  thereon,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? 

"  Damages  laid  at  £500  sterling." 

Act  Moncreiff;  A.  D.  Murphy,  S.S.C.  Agent,— AU.  Khind; 
Ferguson  and  Junner,  W.S.  Agents,  d.o. 
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pirst  division, 

Henry  Ashley  and  Others,  Pursuers,  v,  Daniel  Macbeth 

and  Others  (Magistrates  of  Rothesay),  Defenders, 

Magistrate,  Powers  of — Liceme  —  Construction  of  Statute  — 
Statute  25  and  26  Vict.  cap.  35  {Public  Houses  Amenditient 
Act,  1862),  sect.  2  —  Magistrates  acting  under  the  2d  sec- 
tion of  the  "  Public  Houses  Amendment  Act,  1862,"  came  to 
a  general  resolution  by  which  they  included  all  the  inns  and 
public  houses  in  a  burgh  in  the  area  to  which  they  applied 
the  power  of  alteration  of  hours  allowed  by  that  section,  and 
inserted  **  ten  o'clock"  p.m.  as  the  hour  of  closing,  but  made 
no  alteration  on  the  hour  of  opening,  which  was  **  eight 
o'clock."  Held  {dub.  Lord  Ardmillan),  in  an  action  at  the 
instance  of  the  tenants  of  some  of  the  inns,  to  have  the  reso- 
lution reduced,  and  the  hour  of  ''  eleven  "  inserted  in  their 
certificates  in  place  of  "ten,"  that  the  including  of  all  the 
licensed  houses  in  the  burgh  in  the  area  to  be  affected  by  the 
resolution,  was  an  illegal  attempt  to  evade  the  wording  of  the 
Statute,  and  decree  of  reduction  and  alteration  granted  as 
craved. 

Opinion  per  Lord  President  that  the  power  of  alteration  of  hours 
conferred  in  the  Statute  could  not  affect  the  statutory  fifteen 
hours  during  which  licensed  houses  were  allowed  to  be  kept 
open,  and  that  both  the  hours  of  o])ening  and  closing  would 
require  to  be  altered. 

Process  —  Review  —  Competency —  Reduction  —  Lapse  of  time — 
Statute:  25  and  26  Vict.  cap.  35  {Public  Houses  Amendment 
Act,  1862),  sects.  34  and  35  —Held  that  the  34th  section  of  the 
"Public  Houses  Amendment  Act,  1862,"  does  not  exclude  an 
action  of  reduction  of  proceedings  in  an  inferior  Court  which 
were  alleged  to  be  incompetent  and  illegal.  Also,  that  where 
an  action  was  raised  on  15th  June,  the  cause  of  it  having 
arisen  on  15th  April,  the  limitation  of  two  months  as  the 
time  within  which  actions  must  be  commenced,  introduced  by 
the  35th  section  of  the  Act,  was  not  transgressed,  as,  accord* 


ing  to  the  established  rale  for  computation  of  time  in  Scots 
law,  the  action  was  brought  within  two  months. 

By  section  2  of  **  The  Public  Hoiipes  Amendment  Act," 
1862  (25  and  26  Vict.  cap.  35),  it  is,  inUr  cdia,  enacted— 

**  The  forms  of  certificates  contained  in  Schedule  (A)  to  this 
Act  annexed  shall  come  in  place  of  the  forms  of  certificates  pro- 
vided by  the  recited  Acts  "  (9  Geo.  iv.  cap.  58,  and  16  and  17 
Vict.  cap.  67),  '*  or  either  of  them  ;  and  it  shidl  be  lawful  for 
the  Justices  of  the  Peace  for  any  county  or  district,  or  the 
Magistrates  of  any  burgh,  where  they  shall  deem  it  inexpedient 
to  grant  to  any  person  a  certificate  in  the  form  applied  for,  to 
grant  him  a  certificate  in  any  other  of  the  forms  contained  in 
said  schedule  ;  provided  always  that  in  any  particular  locality 
within  any  county  or  district  or  burgh,  requiring  other  boon 
for  opening  and  closing  inns  and  hotels  and  public  houses  thu 
those  spewed  in  the  forms  of  certificates  in  said  schedule  ap- 
plicable thereto,  it  shall  be  lawful  for  such  Justices  or  Magi*- 
trates  respectively  to  insert  in  such  certificates  such  other  hosn 
not  being  earlier  than  six  of  the  dock  or  later  than  eight  of  tbe 
clock  in  the  morning  for  opening,  or  earlier  than  nine  of  tbe 
clock  or  later  than  eleven  of  the  clock  in  the  evening  for  closing 
the  same  as  they  shall  think  fit" 

The  forms  of  certificates  in  schedule  A  contain  a  pro- 
viso that  inns,  hotels,  and  public  houses  shall  not  open 
earlier  than  eight  o'clock  in  the  morning,  or  shut  later 
than  eleven  o'clock  at  night. 

It  is  enacted  in  section  4  of  the  Act — 


*'  If  any  certificate  shall  be  granted  contrary  to  the 
and  provisions  of  this  Act,  the  same  shall  be  null  and  void  t» 
all  intents  and  purposes.'' 

Sections  34  and  35  of  the  Act  provide  as  follows  :•— 

'*  Section  34.  No  warrant,  sentence,  order,  decree,  jndgmcBtk 
or  decision  made  or  given  by  any  Quarter  Sessions,  Sberi^ 
Justice  or  Justices  of  the  Peace,  or  Magistrate  in  any  csii« 
prosecution,  or  complaint,  or  in  any  other  matter  nnder  tte 
authority  of  the  said  recited  Acts  or  of  this  Act,  shall  be  sabjed 
to  reduction,  advocation,  suspension,  or  appeal,  or  any  otber 
form  of  review  or  stay  of  execution,  on  any  ground  or  for  any 
reason  whatever,  other  than  by  this  Act  provided. 

' '  Section  35.  Every  action  or  prosecution  against  any  Sber^ 
Justice,  or  Justices  of  the  Peace,  Magistrate,  or  Judge  acting  m- 
der  any  General  or  Local  Police  Act^  or  against  any  Sheriflf-deii, 
Clerk  of  the  Peace,  or  Town  clerk,  or  any  Procurator-fisol, 
Superintendent,  or  other  officer  of  police,  or  constable,  or  otlwr 
person,  on  account  of  anything  done  in  execution  of  the  recited 
Acts  and  this  Act,  or  any  of  them,  shall  be  commenced  withii 
two  months  after  the  cause  of  action  or  prosecution  shall  hsve 
arisen,  and  not  afterwards." 

At  an  adjourned  meeting  of  the  licensing  court  of  the 
Burgh  of  Kothesay  held  on  15th  April  1872,  the  Ma^ 
trates,  acting,  as  they  supposed,  under  tbe  authority  i 
section  2  of  the  Act  25  and  26  Vict  cap.  35,  above  cited, 
came  to  the  following  general  resolution  : — 

<*The  Magistrates,  considering  that,  in  the  particular  locditj 
within  the  burgh  situated  within  the  following  limits,  vix.— 
{here  followed  a  description  of  the  area  of  the  burgh  of  Rotkasi 
which  was  to  be  ajfeeied  by  the  resolution\  other  hours  are  R* 
quired  for  closing  inns  and  hotels  and  public-houses  than  tto 
specified  in  the  forms  of  certificates  in  Schedule  A,  annexed  ti 
the  Act  25  and  26  Vict.  cap.  35,  applicable  thereto,  resolve  ti 
insert  eight  of  the  clock  in  the  morning  as  the  hour  for  opan^ 
and  ten  of  the  clock  at  night  as  the  hour  for  dosing  the  not 
in  such  certificates." 

These  hours  were  accordingly  inserted  in  all  the  certi- 
ficates that  were  granted,  without  discussing  each  om 
separately.  The  area  thus  set  apart  to  be  aflRnrted  br 
tbis  general  resolution  comprised  very  nearly  the  wbol« 
burgh  of  Rotiiesay,  and  within  it  were  contained  all  tlte 
hotels  and  public-houses  in  the  burgh.  The  applieantrt  for 
certificates  appealed  totheQuarter-se88ionB,aDdoD  7th  Ma/ 
j  1872  their  a^'pciils  were  dismissed  aud  tbe  deeiaioo  of  lh0 
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magistrates  aflSrmed.  On  15tb  June  1872  Mr.  Ashley,  who 
was  tenant  of  the  "  Bute  Hotel,"  Rothesay,  along  with  the 
proprietors  of  the  three  other  principal  hotels  in  the  burgh, 
raised  an  action  against  the  Magistrates  to  have  the 
resolution,  and  also  the  condition  as  to  the  hour  of  closing 
inserted  in  their  certificates  in  consequence  thereof,  re- 
duced, and  to  have  it  declared  that  their  certificates  should 
be  valid  and  effectual  as  if  that  condition  had  never  been 
inserted.  There  then  followed  a  conclusion  to  have  the 
Clerk  to  the  Magistrates  ordained  to  correct  the  certificates 
**  by  deleting  the  hour  of  ten  of  the  clock  at  night  therein 
inserted  as  the  hour  of  closing,  and  by  inserting  instead 
the  hour  of  eleven  of  the  clock  at  night  for  closing,  in 
terms  of  the  form  of  certificates  for  inns  and  hotels  con- 
tained in  Schedule  A  appended  to  the  foresaid  Statute, 
and  duly  authenticating  and  subscribing  the  said  correc- 
tion." 

There  was  also  a  conclusion  for  £200  to  each  of  the 
pursuers  in  name  of  damages. 

Pleaded  for  the  pursuers,  inter  alia — 

1.  The  intention  and  effect  of  the  resolution  complained  of 
being  entirely  to  depart  from  the  statutory  rules  as  to  the  hour 
for  closing  all  the  inns,  hotels,  and  public-houses  within  the 
buigh,  the  same  should  be  reduced.  2.  The  area  affected  by 
the  resolution  being  the  whole  burgh  for  licensing  purposes,  the 
«  same  should  he  reduced.  3.  The  resolution  complained  of  not 
being  in  any  case  a  competent  means  of  exercising  the  Magistrates' 
power  of  alteration,  the  same  should  be  reduced.  4.  The  Magis- 
trates' power  of  alteration  only  existed  where  other  hours  were 
required  for  opening  as  well  as  closing,  and  no  alteration  being 
required  or  maile  on  the  hour  for  opening,  the  defenders*  actings 
were  illegal,  and  should  be  reduced.  6.  The  restriction  of  the 
pursuers  to  fourteen  business  hours,  and  the  condition  requiring 
them  to  close  at  ten  o'clock  at  night,  being  illegal  and  unwar- 
ranted by  the  Statute,  the  pursuers  were  entitled  to  decree  as 
craved.  7.  The  proceedings  complained  of  having  caused,  and 
still  causing,  loss,  injury,  and  damage  to  the  pursuers,  they 
were  each  entitled  to  recover  damages  from  the  defenders, 
Daniel  Macbeth,  Robert  Sharp,  and  Thomas  M'Kinlay,  as  the 
individual  wrongdoers.  8.  The  proceedings  complained  of 
having  been  ultra  vires  and  not  in  bona  fide  execution  of  the 
Acts,  but  adopted  maliciously  and  without  reasonable  or  pro- 
bable cause,  the  pursuers  were  entitled  to  redress  thereagainst, 
as  craved,  and  they  were  entitled  to  expenses. 

Pleaded  for  the  defenders — 

1.  The  present  action  was  incompetent,  review  being  excluded 
by  the  34th  section  of  25th  and  26th  Vict.,  cap.  35.  2.  This 
action,  not  having  been  commenced  within  two  months  after 
the  cause  of  action  had  arisen,  was  barred  by  the  clause  of  limi- 
tation m  the  Act  of  25th  and  26th  Vict.,  cap.  35  (sect.  35).  3. 
This  action  was  incompetent,  and  should  be  dismissed,  in 
respect  that  the  actings  of  the  Magistrates  sought  to  be  reduced 
were  appealed  by  the  pursuers  to  the  Quarter  Sessions  of  the 
Peace  for  the  county,  and  judgment  given  by  the  Quarter 
Sessions  thereon ;  and  also  in  respect  that  no  reduction  had 
been  brought  of  the  judgment  of  the  Quarter  Sessions.  4.  The 
jrarsuers,  by  acceptance  of  the  certificates  granted  to  them,  and 
keeping  their  inns  or  hotels,  and  acting  in  virtue  of  and  under 
the  authority  of  these  certificates,  were  barred  from  raising  the 
present  action.  5.  The  conclusions  for  declarator  that  the  pur- 
suers' certificates  shall  be  valid  to  the  pursuers  for  the  current 
year,  as  if  there  had  been  therein  inserted  only  the  condition  as 
to  the  hour  of  closing  set  forth  in  the  form  of  certificate  in 
Schedule  A,  and  the  conclusion  against  the  defender,  John 
Wilson,  to  correct  the  certificates,  were  incompetent.  6.  The 
damages  claimed  being  prospective,  the  conclusion  therefor  was 
incompetent.  7.  The  summons  containing  no  averments  of 
jnalice  and  want  of  probable  cause  on  the  part  of  the  defenders, 
the  conclusion  for  diunages  was  incompetent.  8.  The  action  was 
incompetent,  in  respect  of  illegal  cumulaiio  actionum.  9.  The 
action  was  incompetent,  and  should  be  dismissed  with  expenses, 
in  respect  that  the  Magistrates  and  Quarter  Sessions  on  appeal 


were,  in  the  matters  complained  of,  vested  with  exclusive  juris- 
diction,  and  their  proceedings  were  not  subject  to  the  review  or 
interference  of  the  Court  of  Session,  and  that  there  was  no  suffi- 
cient or  relevant  averment  that  they  exceeded  their  statutory 
powers. 

On  21st  January  1873,  the  Lord  Ordinary  (Giflford) 
pronounced  the  following  interlocutor : — 

'*  Repels  the  reasons  of  reduction,  and  the  whole  pleas  stated 
for  the  pursuers :  Assoilzies  the  defenders  from  the  whole  con- 
clusions of  the  libel,  and  decerns  :  Finds  the  defenders  entitled 
to  expenses,"  etc. 

**Note. — A  good  deal  was  said  by  the  counsel  for  the  pursuers 
as  to  the  harsh  and  arbitrary  nature  of  the  resolution  passed  by 
the  Magistrates  of  Rothesay  on  15th  April  1872,  and  as  to  the 
injustice  and  inexpediency  of  closing  the  whole  hotels  and 
public-houses  in  the  burgh  of  Rothesay  at  so  early  an  hour  as 
10  o^clock  at  night.  It  was  urged  that  in  summer  the  traffic 
was  not  over  at  that  hour,  and  that  great  inconvenience  was 
caused  by  the  arrangement. 

'*  With  these,  and  with  all  similar  considerations,  the  Lord 
Ordinary  thinks  that  he  has  no  concern.  He  is  not  aware  of 
the  circumstances  which  induced  the  Magistrates  of  Rothesay 
to  pass  the  resolution  complained  of,  and  he  cannot  inquire  into 
its  expediency  or  propriety. 

'*By  the  Statutes  in  question  relative  to  inns,  hotels,  and 
public-houses,  certain  very  large  and  important  discretionary 
powers  are  vested  in  the  Magistrates  in  reference  not  only  to 
the  granting  or  withholding  of  licenses,  but  also  in  reference  to 
the  hours  at  which  hotels  and  public-houses  within  the  territory 
shall  be  opened  and  closed,  and  in  reference  to  certain  other 
conditions  upon  which  licenses  may  be  granted.  On  all  these 
questions  the  Magistrates  are  the  final  judges.  In  some  cases 
their  judgment  is  subject  to  the  review  of  the  Quarter  Sessions, 
but  in  no  case  is  their  judgment  liable  to  be  reviewed  by  the 
ordinary  courts  of  the  country,  and  in  particular  the  Court  of 
Session  has  no  power,  and  cannot  be  called  upon,  to  review  the 
decisions  of  the  Magistrates,  or  to  control  or  regulate  in  any 
way  the  exercise  of  the  discretion  which  the  Statutes  have  com- 
mitted to  the  Magistrates  alone. 

"In  the  view  of  the  Lord  Ordinary,  therefore,  the  sole 
question  in  the  present  case  is,  whether  the  Magistrates  of 
Rothesay  have  or  have  not  acted  toUkin  the  powers  committed  to 
them  by  the  Statutes.  If  they  have,  then  this  Court  cannot  and 
wUl  not  interfere.  If,  on  the  other  hand,  the  Magistrates  have 
exceeded  their  statutory  powers,  if  they  have  gone  out  of  their 
Statutes,  and  either  done  something  which  the  Statutes 
expressly  prohibit,  or  something  which  the  Statutes  do  not  per- 
mit, then  undoubtedly  there  is  jurisdiction  in  the  Court  of 
Session  to  correct  the  excess  of  power,  and  to  set  aside  the 
illegal  act. 

**Now,  after  full  consideration,  the  Lord  Ordinary  is  of 
opinon  that  the  resolution  of  the  Magistrates  of  Rothesay  of 
15th  April  1872  was  within  their  competency,  was  authorized 
by  the  provisions  of  the  Statute  25  and  26  Vict.,  cap.  35,  sect. 
2,  and  that  the  condition  inserted  in  the  certificates  of  the  pur- 
suers as  to  closing  at  10  o'clock  was  a  lawful  condition,  which 
the  Magistrates  were  entitled  to  insert,  and  against  which, 
except  perhaps  by  appeal  to  the  Quarter  Sessions  (and  even  this 
is  doubtful),  the  pursuers  have  no  remedy. 

"  The  second  section  of  the  Public-houses  Amendment  Act  pro- 
vides *That  in  any  jjarticular  locality  within  any  county,  or 
district  or  burgh,  requiring  other  hours  for  opening  and  closing 
inns  and  hotels  and  public-houses,  than  those  specified  in  tlie 
forms  of  certilicates  in  said  schedule  applicable  thereto,  it  shall 
be  lawful  for  such  Justices  or  Magistrates  respectively  to  insert 
in  such  certificates  such  other  hours,  not  being  earlier  than  six 
of  the  clock  or  later  than  eight  of  the  clock  in  the  morning  for 
opening,  or  earlier  than  nine  of  the  clock  or  later  than  eleven 
of  the  clock  in  the  evening  for  closing  the  same,  as  they  shall 
think  fit.' 

"It  is  not  disputed  that  the  locality  marked  out  in  the 
resolution  is  a  i>art  only  of  the  royal  burgh  of  Rothesay.  It  is, 
therefore,  in  the  sense  of  the  Statute,  a  '  particular  locality  '  to 
which  the  proviso  applies.  It  seems  to  be  of  no  consequence 
whether  it  includes  de  facto  all  the  public-houses  of  the  bnrgh 
or  not.    If  it  does,  it  is  only  the  more  equitable  and  impartiaL. 


442 


THE  SCOTTISH  JURIST. 


June  20 


It  is  sufficient  that  it  is  within  the  words  and  intendment  of  the 
Statute. 

*'  If  the  resolution  is  legal,  it  seems  to  follow  that  the  inser- 
tion in  the  certificates  of  the  condition  in  terms  of  the  condition 
is  also  legal,  and  the  Lord  Ordinary  cannot  assent  to  the  argu- 
ment of  the  pursuers,  that  in  respect  their  licenses  or  certificates 
were  *  renewed^  certificates,  the  old  hour  of  closing,  eleven 
o^clock,  should  have  been  continued  as  to  them,  though  ten 
o'clock  might  have  been  rightly  inserted  in  all  others.  The 
Lord  Ordinary  thinks  that  this  could  not  have  been  done  con- 
sistently with  the  Statute.  When  ouce  a  locality  is  fixed,  one 
uniform  rule  must  be  applied  under  the  proviso  to  all  public- 
houses  within  the  bounds.  It  would  certainly  be  improper,  and, 
prima  facie,  it  would  seem  to  be  illegal,  to  permit  one  hotel  or 
public-house  to  remain  open  till  eleven  o'clock,  and  to  com])cl 
another  in  the  same  locality  and  in  the  same  circumstances  to 
close  at  ten  o'clock. 

*  *  The  Lord  Ordinary  is  also  of  opinion  that  there  was  nothing 
illegal  or  improper  in  the  mode  in  which  the  Magistrates  pro- 
ceeded in  carrying  out  the  proviso  of  the  Statute.  Plainly  it 
was  necessary  and  proper  to  fix  the  locality  within  which  the 
earlier  hour  of  closing  should  be  enforced,  before  considering 
any  special  apphcation  for  certificates,  and  this  was  done.  But 
it  was  done  in  open  court,  and  if  the  pursuers,  or  any  one  else 
interested,  had  wished  to  be  heard  on  the  subject,  hearing 
would  have  been  granted. 

'*  It  is  vain  to  say  the  Magistrates  had  made  up  their  minds 
beforehand.  The  same  might  be  said  of  any  Judge  whose 
opinions  on  any  particular  question  happened  to  be  known. 
The  Lord  Ordinary  thinks  that  the  allegations  of  malice  and  of 
illegal  j)urpose  to  defeat  the  Statute,  and  injure  the  pursuers, 
are  wholly  irrelevant. 

•*The  view  now  taken  is  conclusive  of  the  case  against  the 
pursuers,  and  it  is  unnecessary  to  consider  any  of  the  other 
questions  raised,  or  any  of  the  special  pleas  stated,  in  defence. 
Even  if  the  pursuers  could  show  that  the  resolution  of  15th 
April  1872  was  uUra  vires  and  illegal,  it  is  more  than  doubtful 
whether  the  remedies  which  the  pursuers  seek  are  competent  or 
admissible." 

The  pursuers  reclaimed,  and  argued — 

This  was  a  mere  question  of  what  were  the  Magistrates' 
powers  under  the  Statute.  They  had  far  exceeded  their 
powers.  They  could  not  shut  up  all  the  hotels  and  public- 
houses  ;  only  those  in  a  particular  locality  within  the  burgh. 
It  was  an  illegal  attempt  to  evade  the  provisions  of  the  Statute 
to  draw  the  line  so  as  to  include  all  the  licensed  houses.  The 
power  conferred  by  the  Statute  being  in  restraint  of  trade,  it 
must  be  exercised  strictly  in  terms  of  the  Statute,  and  not  ei^- 
tended  beyond  these  terms.  The  resolution  come  to  was  a 
general  one,  and  not  such  as  was  authorized  by  the  licensing 
Statutes,  which  contemplated  that  each  case  should  be 
considered  separately.  Moreover,  the  statutory  period  for 
licensed  houses  to  be  open  was  16  hours,  and  the  Magistrates 
could  not  take  off  an  hour  at  the  one  end  without  adding  it  at 
the  other.  The  hours  run  in  couples — 6  to  9,  7  to  10,  or  8  to 
11,  and  if  the  hour  of  closing  were  fixed  at  10,  the  houses  must 
be  opened  at  7.  The  action  was  raised  in  quite  suflicient  time 
according  to  the  settled  method  of  computing  time  in  Scotch 
Courts— 2  Bell's  Com.  (5th  Ed.),  179.  Authorities  .-—The  Queen 
V.  Sylvester  and  Others,  Feb.  17,  1862,  31  L.  J.  (Mag.'s  Ca.),  93  ; 
llegina  v.  Justices  of  Walsall,  Xov.  23,  1854,  24  Law  Times 
(Q.  B.),  (old  edition),  111  ;  Crosbie  v.  M'Minn,  June  8,  18C6, 
anUf  vol  xxxviii,  p.  427. 

Argued  for  the  defenders — 

The  whole  object  of  this  provision  in  the  Statute  was  to  give 
the  Magistrates  a  discretionary  power  in  virtue  of  which,  in 
the  interests  of  the  social  condition  of  the  burgh,  they  might 
regulate  the  hours  of  opening  or  closing  public-houses.  They 
had  already  a  larger  power  still— that,  namely,  of  shutting 
every  licensed  house  in  their  jurisdiction  altogether,  and  might 
they  not  exercise  a  power  of  ordinary  management  such  as  this, 
csjtecially  when  it  was  expressly  conferred  on  them  in  the 
Statute  T  They  were  under  no  obligation  to  alter  both  the  hours 
of  opening  and  closing ;  they  could  alter  which,  in  their  dis- 
cretion, they  thought  it  desirable  to  change.     The  Magistrates 


could  both  lengthen  and  shorten  the  hours,  that  is,  alter  both 
ends ;  and  if  they  could  do  so,  why  not  alter  one  end  only  ? 
Moreover,  there  had  been  a  decision  of  the  Quarter  Sessions  in 
this  case  which  was  declared  by  the  Statute  to  be  final,  and 
which  was  not  brought  under  review  even — Smith  v.  Maoson, 
Feb.  8,  1871,  ante,  voL  xliii.  p.  261  ;  Miller  v.  Henderson,  Feb. 
7,  1850,  ante,  vol.  xxiL  p.  240,  and  cases  there.  This  action 
also  could  do  the  pursuers  no  good,  because,  under  the  4th  se^ 
tion  of  the  Statute,  if  the  condition  were  illegal,  then  the  cer- 
tificates were  null  and  void.  The  35th  section  of  the 
Statute,  25  and  26  Vict.  cap.  35,  provided  that  no  action  which 
had  not  been  commenced  within  two  months  after  the  cause  of 
action  had  arisen  could  be  proceeded  with.  Two  months  had 
expired  in  this  case,  the  day  of  the  act  being  taken  into  fom- 
putation — Gkssington  r.  Kawlins,  Feb.  11,  1803,  3  East,  407, 
and  case  of  Adderley  there  cited.  The  resolution  was  come  to 
on  15th  April,  and  the  action  was  not  raised  till  15th  June. 

At  advising — 

Lord  President. — ^The  pursuers  of  this  action  state  that 
they  are  the  four  principal  hotel  keepers  in  the  town  of  Rothe- 
say, and  as  such  they  hold  certificates  for  the  sale  of  exciseabit 
liquors,  and  have  done  so  for  a  consi<lerable  number  of  yean. 
They  complain  of  the  Magistrates  of  the  burgh  that  they  hare 
recently — that  is  to  say,  last  year — for  the  first  time,  made  a 
change  in  the  conditions  of  these  certificates,  by  providing  that, 
instead  of  their  houses  being  opened  at  eight  o'clock  in  the 
morning  and  shut  at  eleven  at  night,  they  are  to  be  opened  at 
eight  in  the  morning  and  shut  at  ten  at  night.  And  they  ooiB' 
plain,  further,  that  this  has  been  done  in  pursuance  of  a  general 
resolution  adopted  by  the  Magistrates,  which  they  have  euM. 
out  to  the  effect  of  making  it  apply  to  the  whole  burgh — thit 
is  to  say,  to  every  hotel  and  inn  and  public  house  within  the 
burgh.  It  is  maintained  that  this  proceeding  of  the  Ma(pi- 
trates  is  beyond  their  powers  under  the  Public  Home 
Act. 

The  question  is  one  of  considerable  general  importance,  and 
it  requires  a  careful  examination  of  the  provisions  of  the  dtf- 
fcrent  Statutes,  for  there  are  three  Statutes  in  existence  regi- 
lating  this  matter — the  Act  of  the  9th  of  C^rge  rv.,  commoalj 
called  the  Home  Drummond  Act;  the  Act  of  the  IGth  and  17^ 
Victoria,  known  as  the  Forbes  Mackenzie  Act ;  and  the  reont 
Statute  of  the  25th  and  26th  of  the  Queen,  c.  35,  which  made 
some  important  alterations  upon  the  previous  Statutes,  bat  did 
not  repeal  those  Acts  except  in  so  far  as  was  necessary  to  givt 
effect  to  the  new  provisions.  Under  the  first  of  these  Statatei, 
the  form  of  certificate  provided  only,  with  regard  to  this  matter, 
that  no  hotel,  or  inn  or  public-house  should  be  kept  open  at 
unseasonable  hours.  But  in  the  second  Statute  of  the  16th  aad 
17th  of  Victoria  the  hours  are  introduced  in  the  certificates  ii 
this  manner — that  the  person  holding  the  certificate  shall  not 
sell  or  give  out  therefrom  any  liquor  before  eight  of  the  dock 
in  the  morning,  or  after  eleven  of  the  clock  at  night»  of  aay 
day,  And  the  1 1th  section  of  that  Act  provides  that  the  fom 
of  certificate  contained  in  the  schedule  to  this  Act  annexed 
shall  come  in  place  of  the  form  of  certificate  provided  by  the 
said  recited  Act  of  the  9th  of  the  reign  of  King  Geor^ 
IV.,  and  it  shall  not  be  lawful  to  the  Justices  of  the  Peace  for 
any  county  or  district,  or  the  Magistrates  of  any  burgh  in  Scot- 
land, whether  acting  under  the  said  recited  Act  or  this  Act^ 
from  and  after  the  ])assing  of  this  Act,  to  grant  any  certificate! 
in  other  forms  than  those  contained  in  the  said  schedule.  And 
the  12th  section  provides  that  if  any  certificate  shall  be  granted 
contrary  to  the  provisions  of  this  Act,  the  same  shall  be  miD 
and  void  to  all  intents  and  purposes.  The  last  Statute  subiti- 
tutes  certain  new  forms  of  certificates  for  those  provided  by  the 
Act  of  the  16th  and  17th  of  Victoria  ;  but  in  so  far  as  r^ardi 
this  matter  of  the  time  of  opening  and  shutting  they  are  identi- 
cal with  the  previous  Statute  ;  and  the  2d  section  of  this  last 
Act  provides  that  **the  forms  of  certificate  contained  in  schednk 
A  to  this  Act  annexed  shall  come  in  place  of  the  forms  of  eerti- 
iicate  provided  by  the  recited  Acts,  or  either  of  them,  and  it 
shall  be  lawful  for  the  Justices  of  Peace  for  any  oonnty  or  dis- 
trict, or  the  Magistrates  of  any  burgh,  where  they  shall  decs 
it  inexpedient  to  grant  to  any  person  a  certificate  in  this  htm 
applied  for,  to  grant  him  a  certificate  in  any  other  of  the  fonit 
contained  in  the  said  schedule.**     But  again,  as  in  the  fn- 
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vions  Statnto,  the  4th  section  of  this  Act  provides  **that 
-if  any  certificate  shall  be  granted  contrary  to  the  terms  and  pro- 
visions of  this  Act^  the  same  shall  be  null  and  void  to  all  intents 
and  purposes." 

Now  the  result  of  these  enactments  appears  to  metobe  that  the 
Lcgizilature  has  determined  that,  as  a  general  rule  at  leasti  the 
time  that  hotels  and  public-houses  are  to  be  kept  open  is  from 
8  o'clock  in  the  morning  till  1 1  o'clock  at  night — that  is  to  say, 
a  period  of  fifteen  hours  each  day.  There  is  an  exception  to 
this  general  rule,  which  I  shsJl  immediately  notice ;  but  it 
aeeros  to  me  that  as  a  general  rule  this  is  made  imperative,  be- 
cause except  by  means  of  the  proviso  which  introduces  a  cer- 
tain exception,  no  certificate  which  does  not  contain  these  hours 
would  be  a  lawful  ccrtiiicate  under  the  Act  of  Parliament,  but 
it  would  necessarily  be  under  the  fourth  section  nidi  and  void 
to  all  intents  and  purposes. 

The  exception  is  introduced  in  the  last  Statute  by  a  proviso 
in  the  second  section.  But  in  onler  to  understand  precisely  the 
meaning  and  object  of  the  Legislature  in  that  proviso,  it  is  neces- 
sary t<)  go  back  to  a  corresponding  proviso  in  the  Act  of  the  16th 
and  17th  of  Victoria.  After  providing  that  all  certificates 
must  be  granted  in  the  form  of  the  schedule,  the  11th  section 
goes  on,  "provided  always  that  in  localities  requiring  other 
hours  for  opening  and  closingpublic-houscs,  inns,  and  hotels  than 
those  contained  in  the  said  schedule,  it  shall  be  lawful  for 
such  Justices  or  magistrates  to  insert  in  the  said  schedule 
such  other  hours,  not  being  earlier  than  six  o'clock  or 
later  than  eight  o'clock  in  the  morning  for  opening,  or 
earlier  than  nine  o'clock  or  later  than  eleven  o'clock  in  the 
evening  for  closing  the  same,  as  they  shall  think  fit." 
Now,  there  are  two  expressions  in  this  proviso  which  give 
rise  to  a  good  deal  of  doubt.  In  the  first  place,  what  is  meant 
by  "requiring  other  hours  for  opening  and  closing?"  Does 
that  mean  that  the  exigencies  of  the  locdity  are  such  that  it  is 
desirable  that  earlier  hours  shall  be  introduced  in  one  place  than 
in  another,  or  does  it  mean  that  the  inhabitants  of  the  locality 
require  or  ask  for  such  a  variation?  Perhaps  it  is  not  of  very 
much  importance  to  the  present  inquiry  which  of  these  is  the 
meaning.  But  there  is  another  expression  in  this  proviso 
which  also  must  have  given  rise,  I  think,  to  a  good  deal  of  difii- 
calty  in  construction.  This  proviso  applies  to  localities  requiring 
other  hours,  and  that  may  be  construed  to  mean  either  a  portion 
of  a  burgh  or  a  portion  of  a  county,  or  it  may  be  construed  to 
mean  a  whole  burgh  or  a  whole  county.  The  word  "  locality  " 
would  be  equally  applicable  to  both.  Now  it  is  for  the  purpose 
as  I  think,  of  removing  this  latter  difSculty  of  construction  that 
the  new  clause  and  the  new  proviso  were  introduced  into  the 
last  Statute ;  because  the  j)roviso  runs  thus — "Provided  always 
that  in  any  particular  locality  within  any  county  or  district  or 
burgh  requiring  other  hours  for  oi^ening  and  closing,"  and  then 
follows  the  power  of  the  Magistrates,  just  in  the  same  words  as 
in  the  previous  Statute.  This  mode  of  expression  readers  it 
quite  clear  that  it  was  not  the  intention  of  the  Legislature  to 
give  a  power  to  the  Justices  or  the  Magistrates  to  alter  the 
hours  of  an  entire  county,  or  an  entire  burgh,  but  only  to 
exercise  that  power  in  any  particular  locality  within  a  county, 
or  within  a  burgh,  the  peculiarities  of  which  might  render  it  desir- 
able that  the  hours  should  be  earlier  ;  because,  it  will  be 
obeerved,  that  Magistrates  have  no  power  to  make  the  hours 
later.  They  cannot  make  the  opening  later  than  eight  or  the 
shutting  later  than  eleven,  which  are  the  two  hours  prescribed 
in  their  schedule  as  a  general  rule.  Their  only  power  is  to  make 
these  honrs  earlier.  Now,  construing  this  last  proviso,  I  am  of 
opinion,  in  the  first  place,  that  it  certainly  is  unlawful  for  the 
Justices  or  the  Magistrates  to  make  this  alteration  applicable  to 
the  entire  county  or  the  entire  burgh.  I  think  also  that  the 
object  for  which  this  power  was  given  is  not  far  to  seek.  There 
are  many  localities,  particularly  within  counties,  where  earlier 
hours  are  desirable  than  in  other  localities.  One  can  easily 
miderstand,  for  example,  that  in  a  mining  district,  where  the 
workmen  come  up  from  their  work  in  the  mines  generally  at 
■ixo'dockinthemorning,  it  is  very  desirable  that  they  should  have 
an  opportunity  of  obtaining  refreshment  before  they  go  to  bed. 
But  this  is  only  one  of  a  great  many  other  instances  that  coidd 
be  snggested,  where  the  particular  kind  of  industry  or  occupa- 
tion, existing  in  a  2»articular  locality,  might  make  it  desirable  to 
have  earlier  hours  than  prevail  in  the  county  or  burgh  generally. 


Now,  keeping  these  observations  in  view,  let  us  see  what  the 
Magistrates  of  Rothesay  have  done.  They  seem  to  have  been 
aware  that  they  would  have  a  difficulty  in  dealing  with  the 
words  "any  particular  locality  within  any  county  or  burgh," 
and  accordingly,  in  carrying  out  their  resolution  to  shut  up  all 
the  hotels  and  public-houses  in  Kothcsay  at  ten  o'clock  at  night, 
they  defined  a  certain  part  of  the  burgh,  and  made  their  new 
hours  applicable  to  that  part  of  the  burgh  only,  excluding  another 
but  smaller  part  of  the  burgh.  But  then  the  line  is  so  in- 
geniously drawn  that,  in  that  part  of  the  burgh  to  which  the 
change  of  hours  is  made  ai)])licable,  every  hotel  and  public-house 
in  the  burgh  is  situated.  So  that  in  practical  effect  it  is  just 
the  same  thing  as  if  they  had  come  to  a  resolution  tb«at  nobody 
in  llothesay,  whether  hotel- keeper,  innkeeper,  or  public-house- 
keeper, should  be  allowed  to  keep  his  house  open  after  ten 
o'clock.  That  is  the  practical  effect  of  it,  and  the  attempt  to 
make  this  take  the  appearance  of  a  provision  for  a  particiUar 
locality  is  simply  a  fraud  on  the  Statute.  I  do  not  use  that 
term  in  any  offensive  sense,  but  in  its  purely  legal  signification. 
It  is  a  mode  of  defeating  the  words  of  the  Act  of  Parliament  by 
an  ingenious  contrivance.  It  appears  to  me  that  that  is  un- 
doubtedly beyond  the  power  of  the  Magistrates.  There  is  no 
such  power  given  to  them  by  this  Act  of  Parliament. 

There  are  other  objections  which  might  be  stated  to  what 
they  have  done.  It  may  well  be  doubted,  I  think,  whether 
the  Magistrates  have  any  power,  under  the  proviso  in  the  2d 
section,  to  diminish  tho  number  of  hours  for  which  public-houses 
and  hotels  are  to  be  kept  open,  and  there  is  a  great  deal  of 
support  to  that  view  from  the  particular  words  of  the  proviso 
itself,  because  it  speaks  of  particular  localities  requiring  other 
hours  for  opening  and  closing,  and  not  for  opening  or  closing. 
It  is  undoubtedly  the  general  rule  introduced  by  the  schedule 
that  every  hotel,  inn,  and  public-house  shall  be  kept  open  for 
fifteen  hours — that  is  to  say,  shall  be  entitled  to  be  o}>en  for 
fifteen  hours ;  and  I  think  it  would  require  a  proviso  of  a 
somewhat  differeut  kind  from  this,  and  differently  expressed, 
to  allow  the  Magistrates  or  the  Justices  to  interfere  with  the 
number  of  hours  which  is  thus  assigned  to  public-house-kee|)er8 
and  hotel-keepers  for  remaining  open.  But  I  do  not  desire  to 
put  my  judgment  on  that  ground,  which  may  admit  of  more 
hesitation  than  the  other.  I  think  the  plain  ground  of  the 
judgment  here  is,  that  the  Magistrates  of  Bothesay  have  en- 
deavoured, under  the  cover  of  this  power  which  is  given  them 
in  the  proviso  of  the  2d  section,  to  do  a  thing  which  the  Act 
never  contemplated  or  intended  they  should  have  the  power 
to  do. 

I  have  thought  it  best  to  deal  with  this  question  upon  its 
pierits  in  the  first  place,  before  saying  anything  on  certain  pre- 
liminary pleas  which  are  stated  by  the  defender,  because  those 
preliminary  pleas  can  be  best  judged  of  when  one  understands 
exactly  what  the  question  upon  the  merits  is.  The  defenders 
plead  that  the  present  action  is  incompetent,  review  being  ex- 
cluded by  the  34th  section  of  the  Statute  25  and  26  Vict.,  c.  35. 
Now,  that  34th  section  enacts  that  "  no  warrant,  sentence,  order, 
decree,  judgment,  or  decision  made  or  given  by  any  Quarter 
Sessions,  Sheriff,  Justice  or  Justices  of  the  Peace,  or  Magistrate, 
in  any  cause,  jirosecution,  or  complaint,  or  in  any  other  matter 
under  the  authority  of  the  said  recited  Act  or  of  this  Act,  shall 
be  subject  to  reduction,  advocation,  suspension,  or  appeal,  or  any 
other  form  of  review  or  stay  of  execution,  on  any  ground  or  for 
any  reason  whatever  other  than  by  this  Act  provided."  Now, 
the  plain  answer  to  the  objection  founded  upon  this  section  is, 
that  the  present  is  not  a  x)rocess  of  review,  nor  is  it  in  any  proper 
sense  a  stay  of  execution.  It  is  a  proceeding  brought  in  this 
Court  for  the  purpose  of  setting  aside  as  incompetent  and  illegal 
the  proceedings  of  an  inferior  court;  and  the  jurisdiction  of 
this  Court  to  entertain  such  an  action  cannot  be  doubted,  not- 
withstanding the  entire  prohibition  of  review  of  any  kind. 
This  is  not  review,  as  I  said  before,  but  it  is  the  interference  of 
the  Supreme  Court  for  the  purpose  of  keeping  inferior  courts 
within  the  bounds  of  their  jurisdiction.  The  Magistrates  having 
exceeded  their  powers  under  the  Statute,  their  order,  whatever 
it  may  be — or  decision — is  liable  to  be  set  aside. 

But,  in  the  second  place,  the  defenders  maintain  that  the 
action,  not  having  been  commenced  within  two  months  after 
the  cause  of  action  had  arisen,  is  barred  by  the  clause  of  limita- 
tion in  the  25th  and  26th  Vict,  o.  35,  sect  35.     That  section 
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jirovides  that  "  every  actioo  or  prosecution  against  any  Sberiff, 
Justice  or  Justices  of  the  Peace,  Magistrate,  or  Judge  acting 
under  any  general  or  local  Police  Act,  or  against  any  Sheriff- 
Clerk,  Clerk  of  the  Peace,  or  Town-Clerk,  or  any  Procurator- 
Fiscal,  or  any  other  officer  of  police,  or  constable,  or  other 
person,  on  account  of  anything  done  in  the  execution  of  the 
recited  Acts  and  this  Act,  or  any  of  them,  shall  be  commenced 
within  two  months  after  the  cause  of  the  action  or  prosecution 
shall  have  arisen,  and  not  afterwards/'  Now  I  think,  so  far 
as  the  reductive  conclusions  of  this  summons  are  concerned, 
that  this  section  has  no  application.  It  is  not  an  action  or  pro- 
secution within  the  meaning  of  the  35th  section  at  alL  It  is  a 
proceeding  for  the  piu-pose  of  setting  aside  an  incompetent  and 
illegal  proceeding  of  the  Magistrates.  But  no  doubt  this 
summons  also  contains  conclusions  for  damages,  and  the  35th 
section  does  apply  to  a  case  of  that  kind ;  indeed,  it  is  the  very 
case  contemplated  by  the  35th  section.  The  only  question 
therefore  is.  Whether  the  facts  found  the  plea  upon  the  35th 
section  ?  Is  this  action  brought  within  two  months  after  the 
cause  of  action  shall  have  arisen,  or  is  it  beyond  the  two  months? 
Now,  the  decision  of  the  Magistrates  on  this  matter  was  upon 
the  15th  April,  and  the  summons  was  executed  upon  the  15th 
of  June.  We  had  some  ingenious  observations  made  upon  the 
computation  of  time,  and  some  English  authorities  were  quoted 
to  us,  which,  if  I  understand  them  aright,  established  a  different 
rule  in  the  computation  of  time  from  that  which  prevails  in 
Scotland.  But  I  have  no  hesitation  in  saying  that,  according 
to  the  well-established  rule  for  the  computation  of  time  in  our 
law,  an  action  brought  upon  15th  of  June  is  brought  within 
two  months  of  the  15th  of  April ;  and  I  think  it  quite  unne- 
cessary to  say  more  about  it,  because  the  thing  is  settled  over 
and  over  again  with  reference  to  a  great  variety  of  cases. 

I  therefore  think  that  the  preliminary  })leas  of  the  de- 
i'enders  are  not  well  founded,  and  that  the  pursuers  are  en- 
titled to  a  remedy  such  as  they  seek  under  this  summons.  But 
it  remains  for  consideration  in  what  precise  form  that  remedy 
should  be  given.  They  conclude  for  reduction  of  the  resolution 
of  the  Magistrates — that  is,  the  general  resolution  to  which 
they  came  about  closing  hotels  and  public-houses  at  ten 
o'cloc!:,  and  they  also  condude  for  reduction  of  the  condition 
as  to  the  hour  of  closing  inserted  in  the  said  certificate  as 
aforesaid  ;  and  I  am  of  opinion  that  the  pursuers  are  entitled 
to  prevail  in  that  conclusion  Tor  reduction.  But  there  remains 
a  little  difficulty,  because  if  the  condition  as  to  the  hour  of 
closing  inserted  in  the  certificates  is  set  aside,  there  would 
remain  in  the  certificates  no  condition  as  to  an  hour  of  cloning 
at  all ;  and  therefore  it  is  necessary  to  obtain  some  practical 
remedy  to  obviate  that  result ;  and  I  think  the  pursuers  have 
suggested  a  very  good  form  in  which  to  do  it.  It  will  be 
observed  that  the  certificate  in  this  Act,  as  in  all  the  previous 
Statutes,  is  made  out  by  the  Clerk  of  the  Magistrates.  I  pre- 
sume it  is  the  Town  Clerk  who  acts  in  that  matter  ;  but,  who- 
ever it  is,  it  is  of  very  little  consequence— it  is  the  Clerk  who 
acts  in  that  licensing  Court.  The  magistrates  decide  upon  who 
is  to  have  the  certificate,  and  having  decided  that,  the  making 
of  the  certificate  is  entirely  the  work  of  the  Clerk.  He  writes 
it,  and  he  appends  this  docquet  or  note  to  it — "The  above 
certificate  is  made  out  according  to  the  deliverance  in  the  book 
or  register  appointed  to  be  kept  in  terms  of  the  Act  of  Parlia- 
ment," and  then  he  signs  that  as  Clerk.  Now  I  think  it  is 
quite  competent  for  us,  in  rectifying  any  illegality  which  has 
been  committed  by  the  Magistrates,  and  by  the  Clerk  under 
their  order,  to  order  that  Clerk  to  undo  that  illegality  ;  and 
therefore  I  would  suggest  that,  under  one  of  the  conclusions  of 
this  summons  which  is  specially  directed  to  that  subject,  the 
Clerk  should  be  ortlered  to  delete  the  word  **  ten  "  and  substi- 
tute the  word  "  eleven "  in  each  of  these  certificates,  which 
will  have  the  complete  effect  of  restoring  the  pursuers  to  the 
condition  in  which  they  were  entitled  to  be  when  they  got 
their  certificates. 

Lord  Dkas. — I  agree  with  your  Lordship  that  the  (jucstion 
whether  we  have  jurisdiction  to  interfere  in  this  matter  de- 
]>entls  entirely  ujwn  whether  the  Magistrates  have  or  have  not 
kept  within  their  powers  under  the  Statute.  If  they  have 
exceeded  their  powers  there  can  be  no  question  of  the  jurisdic- 
tion of  this  Court  to  rectify  what  they  have  done.     I  do  not 


think  that  that  question  is  affected  by  the  fact  which  was 
pointed  out  in  the  discussion,  that  the  jadgment  of  the  Quarter 
iSessions  is  not  substantively  complained  of  in  this  action; 
because  what  the  Quarter  Sessions  did  was  simply  to  dismin 
the  appeals  which  were  taken  to  them,  leaving  the  original 
deliverance,  or  whatever  it  may  be  called,  to  stand.  I  may 
state,  also,  that  I  agree  with  your  Lordship  as  to  how  the  two 
months  are  to  be  reckoned  with  reference  to  the  conclosion  for 
damages.  I  think  that  the  action  was  brought  within  the  two 
months, — reckoned  according  to  the  rule  fixed  in  our  practiop, 
—and  that  therefore  there  is  no  incompetency  in  that  conclasioo, 
any  more  than  in  the  other. 

With  reference  to  the  question  itself,  whether  the  Magis- 
trates, in  what  they  did,  went  out  of  or  beyond  the  Statute, 
that  depends  upon  whether,  under  colour  of  altering  the  boon 
during  which  the  hotels  and  public-houses  were  to   be  kept 
open  within  a  particular  locality  in  the  bargh,   they  did  is 
substance  alter  the  hoiurs  as  to  the  whole  hotels  and  inoa, 
etc.,  within  the  burgh  ?     I  think  it  is  clear  enough  that  the 
effect  of  the  words  which  were  introduced  into  the  last  Statute 
(25  and  26  Vict.),  and  which  were  not  in  the  previous  Statute, 
viz.,  the  words — "in  any  particular  locality,"  etc,  Decessarilj 
is,   and  probably  was  intended  to   be,  to  prevent  the  very 
thing  which  has  been  done  here,   viz.,  the  changing  of  tiie 
hours  with  reference  substantially  to  a  whole  county,  district, 
or  burgh.    I  agree  with  your  Lordship  that  what  was  done  here 
was  substantially  to  change  the  hours  in  the  whole  burgh  of 
Rothesay.    If  that  could  be  done  in  the  whole  burgh  of  Rothe- 
say in  this  way,  it  might  of  course  equally  be  done  in  tke 
whole  burgh  or  city  of  Glasgow  or  Edinburgh,  and  the  amat' 
quence  of  that  would  be,  that  in  one  or  both  of  these  Uip 
cities   it  might  be  made  im])erative  to  dose  the  whole  ixuM, 
hotels,  and  public-houses  within  the  bounds  at  nine  o*clock  it 
place  of  what  is  the  general  statutory  regulation,  viz. — elem 
o'clock  at  night.     It  would  be  very  difficult  to  suppose  that  it 
was  intended  to  give  a  power  of  that  kind.     There  waa,  u 
your    Lordship    has    pointed    out,   some    colour  for  all^giBg 
a   power    of    that  kind   (although   not   so    intended)    under 
the  Statute  of  16  and  17  Vict.,  but  I  cannot  see  any  groiid 
for  holding  that  there  is  such  a  i)ower  as  that  under  tins 
Statute,   which  expressly  provides  that  the   exception  ~  for 
it  is  an  exception — which  enables  the  Magistrates  to  ehangi 
the  hours,  shaU  only  apply  to  a  "particular  locality"  with- 
in any  county  or  district  or  burgh.     Now  a  particular  locality 
within  a  county  or  district  or  burgh  cannot  possibly  be  read 
as  the  whole  county,  district,  or  burgh.     The  Ime  in  thepraett 
case  has  obviously  been  drawn  on  purpose,  so  as  to  leave  ost 
a  little  bit  of  the  burgh  of  Rothesay  in  which  there  are  no  puUi^ 
houses,  inns,  or  hotels,  and  to  take  in  the  whole  of  the  har^ 
in  which  the  hotels,  inns,  and  public-houses  are  situated.    Nov 
that  is  doing,  under  colour  of  this  proviso,   a  thing  which 
could  not  be  done  directly,  and  which  was  never  meant  to  be 
comprehended  under  it.   What  the  Statute  does  enable  the  Magii- 
trates  of  a  burgh  or  the  Justices  of  Peace  in  a  county  or  district 
to  do  is  a  matter  of  very  considerable  difficulty.     I  think  thai 
Statute,  as  happens  too  often,  is  not  expressed  in  the  clear  asd 
distinct  manner  in  which  it  ought  to  have  been  expressed.   Worii 
are  not  unfrequently  put  into  such  Statutes  which  the  pvtiei 
who  get  them  put  in  have  not  considered  or  fixed  in  tb^  owi 
minds  the  precise  meaning  of,  and  they  leave  the  Court  te 
find  out  their  meaning.     That  is  imposing  on  us  a  hard  task, 
and  the  observation  may  not  be  altogether  inapplicable  here ; 
for  what   constitutes  a  locality  requiring  other  hours  thaa 
the   general   hours   is    not    very   easy   to   understand.      Thi 
locality   does   not   require   anyUiing   about   it  in  any  correct 
sense.     Whether  it  means  required  by   the   inhabitants,  cr 
whether  it  means,  as  is  more  probable,  some  such  exoepiioaal 
circumstances,  or  objects,  as  your  Lordship  has  suggested,  it  ii 
very  difficult  to  say,  and  I  do  not  wish  to  anticipate  aoy 
quest'ons  that  may  arise  by  going  into  that  further  than  ii 
necessary.     The  thing  that  I  think  pretty  dear,  and  the  oaly 
thing  that  I  at  present  wish  to  decide,  is,  that  whatever  the 
Magistrates  could  do  in  the  biu-gh  of  Rothesay  under  this  profiM\ 
they  could  not  competently  do  the  thing  they  have  done.    I 
further  agree  with  your  Lordship  as  to  the  tenma  of  the  ister- 
locutor  we  ought  to  pronounce,  and  the  mode  in  which  this 
error  ought  to  be  corrected. 
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Lord  Ardmillan. — I  concni  in  repelling  the  pleas  urged  by  the 
defeaders  to  exclude  this  action.  I  think  that  this  action,  which 
is  not  an  appeal  3r  a  review,  is  competent,  aud  not  barred  by 
the  dauses  of  limitation  (sects.  34  and  35)  in  the  Act  25  and 
26  Victoria,  cap  35.  On  these  points  I  add  nothing  to  what 
lias  been  already  stated. 

On  the  merits — ^that  is,  on  the  constniction  of  the  Statute — 
and  on  the  objections  to  the  competency  of  the  resolution  by 
the  magistrates,  I  have  had  some  difficulty ;  and  though  I  feel 
greatly  impressed  by  the  remarks  which  your  Lordships  have 
made,  I  cannot  say  that  my  difficulty  is  entirely  removed. 

But  for  the  great  respect  with  which  I  regard  the  opinion  of 
your  Lordships,  and  the  great  reluctance  which  I  feel  to  differ 
on  a  question  of  construction  of  a  Statute  of  this  kind,  which 
is  of  extensive  application  and  of  practical  importance,  I  should 
have  been  rather  disposed  to  take  a  different  view  of  the  2d 
•ection  of  this  Act ;  and  I  shoidd  have  hesitated  in  coming  to 
the  conclusion  that  the  Magistrates  of  Rothesay,  dealing  with 
premises  within  the  burgh,  and  acting  in  the  wide  discretion 
committed  to  them,  have  here  exceeded  their  statutory  powers. 
I  should  have  been  inclined  to  think  that  the  magistrates  had 
power  to  insert  in  the  certificates  a  condition  that  inns,  hotels, 
and  public-houses  shall  be  closed  at  10  o^clock  at  night  instead 
of  11  o'clock,  and  had  the  power  to  direct  the  insertion  of  such 
oondition  within  the  area  of  the  "  particular  locality  "  in  ques- 
tion, the  same  being  literally  within  the  burgh  of  Rothesay.  If 
the  magistrates  could  have  issued  that  order,  and  inserted  that 
condition,  in  regard  to  one  street  or  one  district  in  the  burgh, 
or  several  streets  or  districts  in  the  burgh,  which  is  scarcely 
disputed,  then  I  have  great  difficulty  in  holding  that  they  could 
not  do  the  same  thing  in  a  larger  area  still  within  the  burgh, 
bat  including  all  the  public-houses.  It  rather  seems  to  me  that 
if  the  limitation  of  hours  was  to  be  enforced  at  all, — a  matter 
on  which  there  may  be  difference  of  opinion,  but  on  which  the 
magistrates  must  judge,  —  then  equality,  impartiality,  and 
Jostice  would  be  better  promoted  by  the  course  which  they 
took,  than  by  confining  the  resolution  to  a  few  streets.  To 
limit  the  hours  all  over  the  town,  and  in  all  the  public-houses, 
may  be  an  extreme  or  an  unwise  measure.  Some  at  least  may 
think  BO.  But  to  limit  the  hours  in  one-half  of  the  town  seems 
to  me  to  be  less  just. 

The  law  trusts  the  magistrates.  The  law  has  committed  to 
them  a  wide  discretion  in  this  matter.  I  have  no  doubt  that 
they  acted  from  the  best  motives,  and  according  to  their  de- 
liberate judgment.  It  is  not  for  us  to  say  whether  they  acted 
wisely  or  not.  We  are  not  called  on  to  judge — we  are  not  en- 
titled to  judge — on  this  matter.  The  duty  and  responsibility 
rested  with  them  ;  and  in  the  discharge  of  that  duty,  under 
that  responsibility,  they  have  issued  the  resolution  and  order 
now  complained  of.     These  are  my  difficulties. 

The  judgment  of  your  Lordships  settles  the  question  of  con- 
■traotion  of  the  Statute  and  the  question  of  the  lawfulness  or 
competency  of  the  resolution ;  and  having  regard  to  the  pro- 
▼isions  in  the  series  of  Statutes  to  which  your  Lordship  has  ad- 
verted in  a  most  instructive  commentary,  I  have  not  formed  an 
opinion  sufficiently  clear  and  decided  to  justify  my  dissent 
from  the  judgment ;  accordingly  I  do  not  dissent.  But  I  think 
it  right,  at  the  same  time,  to  express  shortly  and  with  much 
diffidence  the  doubts  which  I  entertain.  Nor  can  I  regret  the 
result  at  which  your  Lordships  have  arrived,  for  I  am  one  of 
those  who  feel  that  not  so  much  by  restraint  of  law  as  by  moral 
inflaences  and  Christian  example  can  the  social  reformation 
which  these  magistrates  desire  be  effectually  promoted. 

Lord  Jerviswoods  concurred. 

The  following  interlocutor  was  pronounced  : — 
"Recall  the  said  interlocutor,  repel  the  defences,  reduce, 
deoem,  and  declare  in  terms  of  the  reductive  conclusions  of  the 
irammons ;  and  decern  and  ordain  the  defender,  John  Wilson, 
as  Town-clerk  of  the  Magistrates  of  Rothesay,  to  delete  the 
word  'ten,'  standing  at  present  in  each  of  the  certificates 
granted  to  the  pursuers  by  the  defenders,  the  Magistrates  of 
Aothesay,  to  denote  the  hour  of  closing  the  pursuers*  hotels  for 
the  sale  of  ezciseable  liquors,  and  to  substitute  therefor  in  each 
of  the  said  certificates  the  word  '  eleven,*  to  denote  such  hour 
of  closing :  Quoad  uUrOt  of  consent  of  the  pursners,  assoilzie 


the  defenders,  and  decern:  Find  the  pursuers  entitled  to  ex- 
penses ;  allow  an  account,"  etc. 

Act.  Watson,  Vary  Campbell ;  A.  KirkMackie,  S.S.C.  AfjerU. 
— Aft.  Solicitor-General  (Clark),  Q.C.,  Orr  Paterson  ;  J.  and  A- 
Peddie,  W.S.  AgeiUs.—M.  Clerk,  A.KH. 


June  20,  1873. 
second  division. 
Charles  Fullerton,  Pursuer,  v,  Ann  Smart  or 
FuLLERTON,  Defender. 
Hasband and  Wife — Divorce  — A duUery — Proof — Statutory  Regis^ 
ter — In  an  undefended  action  of  divorca,  ksld  that  the  wife* 
adultery  was  sufficiently''  proved  by  her  having  registered  a^ 
illegitimate  a  child  to  which  she  had  given  birth,  taken  in 
connexion  with  her  habits  and  character,  and  the  fact  that  she 
was  living  apart  from  her  husband,  though  in  the  same  town 
with  him. 
This  was  an  actioQ  of  divorce  on  the  ground  of  adultery 
at  the  instance  of  Charles  Fallerton,  residing  in  L'sith, 
against  his  wife,  Ann  Smart  or  Fallerton.     The  summons 
was  raised  on  13lh  November  1872. 

No  appaarance  w.is  m  iie  for  the  defen  ler,  and  a  proof 
was  led  in  absence. 

For  about  three  yeaw  previous  to  the  raising  of  action, 
the  pursuer  and  defender  had  lived  apart ;  and  in  par- 
ticular, in  1871,  from  June  to  November  inclusive,  the 
pursuer  was  employed  as  a  stoker  in  a  steamer  trading 
between  Leith  and  Cronstadt,  and  when  not  at  sea  lived 
in  lodgings  in  Tisiih.  His  wife  lived  also  in  Liith. 
During  this  period,  as  well  as  before,  she  had  been  ad- 
dicted to  drunken  habits,  and  consorted  with  loose  women, 
afid  was  held  and  reputed  to  be  a  woman  of  bad  character. 
No  specific  act  of  adultery  was,  however,  proved. 

On  22d  April  1872  the  defender  gave  birth  to  a  child 
in  a  house  in  Liith,  which  she  registered  as  illegitimate. 
The  Registrar  of  Births,  etc.,  for  the  district  of  North 
Lsith  was  examined,  and  identified  the  defender  as  the 
woman  who  authorized  him  to  make  the  entry. 

The  Lord  Ordinary  (Shand)  pronounced  the  following 
interlocutor : — 

"  nth  January  1873. — ^The  Lord  Ordinary  having  considered 
the  cause,  finds  that  the  pursuer  has  failed  to  prove  that  the 
defender  has  been  guilty  of  adultery  :  Therefore  dismisses  the 
action,  and  decerns." 

**  Note, — It  is,  no  doubt,  proved  that  the  defender  has  been 
living  apart  from  her  husband,  and  that  in  registering  the  birth 
of  her  child,  in  May  1872,  she  gave  the  information  to  the 
Registrar  that  the  child  was  illegitimate.  This  last  circum- 
stance would  have  been  of  the  utmost  materiality  had  the  proof 
otherwise  shown  that  the  defender  had  not  opportunity  of 
meeting  her  husband,  and  was  associating,  as  alleged  in  the 
condescendence,  in  a  suspicious  way  with  other  men.  The 
evidence  is,  however,  altogether  wanting  in  precision  and  even 
clearness  on  the  first  of  these  points,  and  is  loose  and  unsatis- 
factory on  the  second ;  and  on  the  whole,  the  Lord  Ordinary 
is  unable  to  reach  the  conclusion  that  the  pursuer  has  proved 
the  facts  necessary  to  lead  to  the  inference  that  his  wife  has 
been  guilty  of  a'lultery,  and  so  to  entitle  him  to  decree  of 
divorce.  As  the  proof  has  been  led  in  absence,  the  action  has 
been  dismissed." 

The  pursuer  reclaimed. 
At  advising — 

Lord  JusncE-CLVUK. — I  am  of  opinion  that  the  pursuer  has 
sufficiently  proved  his  case,  and  is  entitled  to  his  remedy.  It 
is  no  doubt  true  that  the  main  evidence  here  rests  on  the  con- 
fession and  admission  of  the  wife,  and  the  real  evidence  of  her 
own  deliberate  and  personal  acts.  But  the  only  ground  on 
which  the  confession  of  the  defender  can  be  excluded  in  such 
a  case  is  the  danger  or  element  of  collusion.    But  where  there 
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is  no  room  for  that  element,  and  in  this  case  there  can  be  none^ 
no  evidence  can  be  stronger,  and  in  England  has  been  repeatedly 
admitted  in  circumstances  much  less  strong.  It  must  also  be 
kept  in  mind  that  all  the  circumstances,  the  separation  of  the 
parties,  the  wife^s  habits  and  mode  of  life,  all  tend  strongly  to 
corroborate  her  own  conduct  in  deliberately  registering  her 
child  as  illegitimate.  This  is  not  a  question  as  to  the  legitimacy 
of  her  child ;  and  I  say  nothing  as  to  the  effect  of  the  facts  if 
such  a  question  were  raised.  That  would  be  a  question  involv- 
ing other  elements.  But  as  evidence  of  the  wife^s  guilt  I  think 
they  are  conclusive. 

Lord  Cowan  concurred. 

Lord  Benholhe. — The  weight  to  be  given  to  the  confession 
of  a  party,  in  the  {losition  in  which  the  defender  in  this  case  is 
placed,  depends  very  much  upon  the  circumstances  of  the  case. 
Such  a  confession  must  sometimes  be  entirely  disregarded  in 
cases  in  which  there  is  a  motive  for  making  such  a  confession, 
although  it  is  not  true.  In  this  case  there  can  be  no  such 
motive,  and  I  can  hardly  conceive  it  possible  that  the  confession 
of  the  defender  should  be  untrue.  Then  the  evidence  of  the 
witnesses  tends  to  corroborate  the  defender's  confession.  I 
therefore  concur  with  your  Lordship. 

Lord  Neaves  concurred. 

The  following  interlocutor  was  pronounced : — 
**Jtme  20,  1873. — Recall  the  interlocutor  :  Find  facts,  circum- 
stances, and  qualifications  proved  relevant  to  infer  that  the 
defender  committed  adultery  :  Find  her  guilty  of  adultery 
accordingly :  Therefore  divorce  and  separate  the  said  defender 
from  the  pursuer,  his  society,  fellowship,  and  company  in  all 
time  coming  :  And  also  find  and  declare  that  the  said  defender 
has  forfeited  all  the  rights  and  privileges  of  a  lawful  wife,  and 
that  the  pursuer  is  entitled  to  live  single  or  to  marry  any  free 
woman  as  if  he  had  never  been  married  to  the  defender,  or  as 
if  she  had  been  naturally  dead ;  and  decern. -* 

Act.  M'Kechnie;  Robert  A.  Veitch,  S.S.C.  AgenL^R.  Clerk, 

D.G. 


June  21,  1873. 

SECOND  DIVISrON. 

Henry  Elliot  and  Others,  Pursuers^  v,  Mrs.  Dorothy 
Elliot  or  Bowiiill,  and  Others,  Defenders, 

SuccfHslon —  Testament — Legaq/ —  Vesting — Alimentary  Provision 
• — Cumulative  Provisions — A  testator  bound  himself  in  the 
marriage-contract  of  one  of  his  daughters  to  pay  to  her 
marriage-contract  trustees,  within  six  months  after  his  death, 
the  sum  of  £1000.  Four  yearn  after  the  date  of  said  marriage- 
contract  he  executed  a  general  trust-disposition  and  settlement, 
conveying  his  estate,  which  consisted  chiefly  of  the  lease  of 
certain  farms,  to  trustees  for  the  purpose  of  (1.)  paying  his 
debts,  etc. ;  (2.)  dividing  among  his  children  the  annual  profits 
(which  were  declared  to  be  alimentary  and  unassignable)  of 
the  leases  during  their  currency,  and  (3.)  of  realizing  the  crop 
and  stocking  at  the  expiry  of  the  leases,  and  dividing  the  pro- 
ceeds of  same  among  bis  children,  declaring  in  either  case  that 
the  issue  of  children  predeceasing  should  succeed  to  their  de- 
ceased parents*  shares.  Held,  (1.)  that  the  period  of  vesting, 
both  of  the  shares  of  annual  i)rofits  under  the  second  purpose, 
and  of  the  shares  of  the  crop  and  stocking  under  the  third,  was 
at  the  death  of  the  testator ;  (2.)  that  the  shares  of  the  annual 
profits  were  made  properly  alimentary  and  unassignable  during 
the  lives  of  the  children,  but  not  so  as  to  prevent  them  disposing 
of  them  mortis  causa  ;  (3.)  That  the  obligation  undertaken  in 
the  daughters'  marriage-contract  was  a  debt  under  the  first 
])urpo8e  of  the  trust,  and  the  provision  was  not  to  be  imputed 
pro  tanto  towanls  the  share  in  the  capital  to  which  the 
daughter  was  entitled  under  the  third  purpose. 

OhserDed  per  Lord  Justice-Clerk^  When  payment  is  deferred  by 
a  condition  in  point  of  time,  not  attaching  to  the  interest  of 
the  beneficiary,  but  inherent  in  the  nature  of  the  thing 
bequeathed,  it  cannot  qualify  or  affect  vesting  a  morte 
testatoris, 

TuE  late  James  Elliot,  farmer  at  Lamberton,  Berwick- 


I  shire,  by  trnst-dispositioD  and  settlement  dated  18th 
I  August  1865,  conveyed  to  tmstees  his  whole  property, 
;  including  the  leases  of  Bastleridge,  expiring  in  1873,  and 
of  Lamberton  and  Lamberton  Sbiells,  expiring  in  1876, 
with  the  whole  crop,  stocking,  etc.,  on  the  said  farniL 
The  conveyance  was  in  trust  for  the  following  purposes:— 
"  First,  That  my  said  trustees  shall,  ont  of  my  said  meant 
and  estate  hereby  conveyed,  ])ay  all  my  just  and  lawful  debts 
and  funeral  charges;  Secondly,  that  my  said  trustees  shiU, 
during  the  currency  of  the  leases  of  Lamberton,  Lamberton 
Shiells  and  Bastleridge,  yearly  divide  the  profits  and  emola- 
ments  arising  therefrom  among  the  varions  members  of  my 
family,  share  and  share  alike,  the  child  or  children  of  any  pre- 
deceasing succeeding  to  the  portion  that  would  have  belonged 
to  his,  her,  or  their  deceased  parent,  declaring  that  the  sums  so 
payable  to  each  of  my  family  are  intended  to  be  strictly  ali- 
mentary, and  shall  not  be  assignable,  nor  liable  to  be  attached 
in  any  way  by  their  creditors,  or  by  the  creditors  of  the  husband 
of  any  of  my  daujghters  f  Thirdly,  upon  the  erpiry  of  the  taeki 
of  Lamberton,  Lamberton  Shiells  and  Bastleridge,  my  said 
trustees  are  hereby  authorized  to  realize  the  whole  stock,  crofi^ 
and  others  thereon,  and  to  divide  the  same  equally  among  my 
sons  and  daughters ;  declaring  that  the  child  or  children  of  any 
predeceasing  shall  succeed  to  the  portion  that  would  otherwise 
have  belonged  to  his,  her,  or  their  deceased  parent.*' 

Mr.  Elliot  died  in  1866.  He  was  survived  by  seven 
children,  Henry  Elliot,  James  Elliot,  Mary  Elliot  or 
Railton,  Dorothy  Elliot  or  Bowhill,  Robina  Elliot  or  Tara- 
bull,  Elizabeth  Elliot,  and  William  Elliot  On  bis  daughter 
Robina  Elliot  or  Turnbull's  marria<j:e  in  1861,  Mr.  Elliot 
had  become  a  party  to  her  marriage-contract,  whereby  be 
bound  and  obliged 

**  himself  and  his  heirs,  executors  and  successors,  within  six 
months  after  his  death,  to  pay  to  the  said  (i.e.  marriage-cos- 
tract)  trustees,  for  the  purposes  after  mentioned,  or  to  the 
survivors  or  survivor  of  them,  the  sum  of  £1000,  together  witli 
interest  thereon  at  the  rate  of  £5  per  centum  per  annum  bom 
the  date  of  payment  until  payment  thereof." 

The  truster's  daughter,  Elizabeth  Elliot,  died  in  1871, 
and  bis  son,  William  Elliot,  died  in  1872,  each  leaviog 
a  settlement  appointing  their  brother  James  Elliot  to  be 
their  sole  executor. 

The  truster's  daughter,  Dorothy  Elliot  or  Bowhill,  wilfc 
advice  and  consent  of  her  husband,  Thomas  Bowhill, 
assigned  in  1870  to  her  brother  James  Elliot  and  her  sister 
Mary  Elliot  or  Railton,  her  whole  right  and  interest  in 
her  "  one-seventh  "  share  of  her  father's  trust-estate. 

In  these  circumstances,  differences  arose  among  the 
beneficiaries  as  to  their  rights  under  the  trdst-deed,  tnd 
the  present  action  was  brought  by  Henry  Elliot,  Jsmes 
Elliot  (as  for  himself  and  as  executor  of  his  sister  Elin- 
beth  and  his  brother  William  Elliot,  and  as  one  of  the 
assignees  of  Mrs.  Dorothy  Elliot  or  Bowhill),  and  th» 
marriage-contract  trustees  of  Mrs.  Mary  Elliot  or  Railton 
(as  for  her  own  right  and  as  one  of  the  assignees  of  Ha 
Dorothy  Elliot  or  Bowhill),  against  Mrs.  Dorothy  Elliot 
or  Bowhill,  Mrs.  Bobina  Elliot  or  TumbuU  and  her 
marriage-contract  trustees,  and  the  judicial  factor  wbo 
had  been  appointed  on  the  trust-estate. 

The  object  of  the  action  was  to  have  it  declared 
(1.)  that  the  rights  and  interests  of  the  children  of  the 
late  James  Elliot  in  the  residue  of  his  estate,  inclndiog 
the  leases  of  the  farms  of  Lamberton,  etc.,  consU toted  hf 
his  trust-disposition  and  settlement  of  18th  August  186^ 
vested  in  them  and  each  of  them  respectively  at  and  afttf 
the  date  of  the  said  James  Elliot's  death.  (2.)  that  tb« 
sum  of  £1000  which  the  late  James  Elliot  bound  hims^ 
and  his  heirs,  executors,  and  soccessors,  to  pay  to  tbe 
marriage-contract  trustees  of  his  daughter  BoUna  £[Iio< 
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or  Turnbull,  within  six  months  after  his  death,  ought  to 
be  deducted  from  her  share  in  the  residue  oT  his  estate,  or 
at  least  should  be  imputed  as  a  payment  to  account  in 
ascertaining  the  amount  of  said  share.  There  were  also 
further  conclusions  for  payment  of  the  interest  or  produce 
of  the  trust-estate  during  the  currency  of  the  leases,  and 
for  the  ultimate  distribution  of  the  residue,  which,  how- 
ever, depended  on  the  power  of  the  beneficiaries  to  assign, 
and  on  the  question  of  vesting  raised  by  the  first  con- 
clusion. 

It  was  pleaded  for  the  pursuers — 

1.  On  a  sound  construction  of  the  trust-disposition  and 
settlement  of  the  said  deceased  James  Elliot,  the  provisions  in 
favour  of  his  children  contained  in  the  second  and  third  purposes 
of  the  trust  vested  a  morte  testa  torts.  2.  Said  provisions  ha  zing 
■o  vested  in  the  children  of  the  said  James  Elliot,  they  were 
entitled  to  deal  with  the  shares  of  the  said  estate,  to  which 
they  respectively  obtained  right  on  his  decease,  as  their  own 
absolute  property.  3.  On  a  sound  construction  of  the  said 
trust-disposition  and  settlement,  and  of  the  contract  of  marriage 
between  the  said  Henry  Turnbull  and  Mrs.  Robina  Elliot  or 
Tnmbull,  the  sum  of  £1000,  provided  in  the  latter  deed  by  the 
said  deceased  James  Elliot,  was  not  over  and  above  the  equal 
share  of  the  residue  of  his  estate  to  which  Mrs.  Turnbull  was 
entitled  under  his  said  trust-disposition  and  settlement ;  and 
the  same,  with  interest,  ought  to  be  debited  and  charged  by  the 
judicial  factor  on  the  trust-estate  of  the  said  James  Elliot  as  a 
payment  to  account  of  the  share  of  residue  provided  to  the  said 
Mrs.  Robina  Elliot  or  TumbulL 

For  Mrs.  Dorothy  Elliot  or  Bowhill — 

1.  On  a  sound  construction  of  the  trust-disposition  and  settle- 
ment of  the  deceased  James  Elliot,  the  provisions  therein  in 
favour  of  his  sons  and  daughters  did  not  vest  a  morte  testatoris, 
and  that  being  so,  the  pursuers  were  not  entitled  to  decree  as 
oonduded  fer. 

For  Mrs.  Robina  Elliot  or  Turnbull — 
1.  On  a  sound  construction  of  the  late  James  Elliot's  trust- 
disposition  and  settlement,  no  interest  in  the  fee  of  the  pro- 
visions referred  to  in  the  second  and  third  purposes  of  the  trust 
bad  vested  in  the  children  on  the  death  of  their  father,  or  would 
rest  until  the  termination  of  the  leases.     2.  No  valid  convey- 
ance or  assignation  could  be  granted  by  any  of  the  children 
either  of  the  share  of  the  fee  which  had  not  vested,  or  of  the 
share  of  the  liferent,  which  was  declared  to  be  not  assignable. 
3.    Under  the  provisions    of    her  contract  of  marriage,    her 
marriage-contract  trustees  were  creditors    of    James  Elliot's 
trust-estate  for  ;C1000,  and  she  was  entitled  to  her  share  of  the 
Tesidne  of  the  trust-estate  under  her  father's  trust-disposition 
minA  settlement  without  deduction  of  the  said  sum  of  £1000,  or 
any  part  thereof. 

The  Lord  Ordinary  (Gifford),  on  26th  December  1872, 
pronounced  this  interlocutor : — 

**  Finds  that,  according  to  the  sound  construction  of 
tihe  trust-disposition  and  settlement  of  the  said  James 
TCllint,  dated  18th  August  1865,  each  of  his  seven  chil- 
^aen.  who  survived  him  took  a  vested  right  and  interest  in  one- 
•OTenth  part  of  the  whole  free  residue  of  his  means  and  estate, 
and  that  a  morte  tefttcUorts, — that  is,  on  the  death  of  the  said 
James  Elliot,  which  took  place  on  or  about  29th  September  18G6: 
Finds  that  each  of  the  said  seven  children  of  the  said  James 
£Uiot  took  a  vested  right  and  interest  in  one-seventh  part  of 
the  yearly  interests,  profits,  and  emoluments  arising  after  the 
death  of  the  said  James  Elliot,  and  payable  in  terms  of  his  said 
deed  yearly  until  the  final  division  of  his  said  estate,  and  that 
the  said  right  and  interest  vested  a  morte  testcUoris, — that  is,  on 
the  death  of  the  said  James  Elliot :  Finds  that  the  said  annual 
|«rofits  and  emoluments  payable  yearly  to  each  of  the  testator's 
ehildren  in  terms  of  his  deed,  up  to  the  term  or  terms  fixed 
for  the  final  division  of  his  estate,  are  strittly  alimentary,  and 
•re  not  assignable  by  any  of  the  said  children,  nor  liable  to  be 
attached  in  any  way  by  their  creditors,  or  by  the  creditors  of 
the  hnshands  of  any  of  the  testator's  daughters  ;  and  finds  that 
the  provision  to  this  effect  contained  in  the  said  trust-deed  and 


settlement  is  valid  and  effectual  in  law :  Finds  that  the  trustees 
and  representatives  and  estate  of  the  said  deceased  James  Elliot 
are  liable  and  bound  to  pay  the  sum  of  £1000,  with  interest 
contained  in  and  provided  by  the  antenuptial  contract  of 
marriage,  dated  13th  November  18G1,  between  Henry  Turnbull 
and  Mrs.  Robina  Elliot  or  Turnbull,  the  truster's  daughter,  and 
that  in  terms  of  the  said  antenuptial  contract ;  and  finds  that 
said  sum  of  £1000  and  interest  does  not  fall  to  be  imputed 
towards  or  deducted  from  the  provisions  and  interest  to  which 
the  said  Mrs.  Robina  Elliot  or  Turnbull  is  entitled  under  her 
father's  said  trust-disposition  and  settlement :  And  with  these 
findings,  appoints  the  cause  to  be  enrolled,  that  the  same  may 
be  applied  to  the  conclusions  of  the  action,  and  for  further  pro- 
cedure therein  ;  and  meantime  reserves  all  questions  of  expenses, 
and  grants  leave  to  reclaim  against  this  interlocutor. 

**  Note, — .  .  .  The  trust-disposition  and  settlement  of  the  late 
Mr.  James  Elliot,  tenant  at  Lambcrton,  is  a  very  short  and 
simple  deed,  and  yet  the  questions  arising  under  it  are  attended 
with  considerable  nicety.  .  .  . 

"  The  estate  is  now  under  the  management  of  a  judicial  factor 
and  the  present  action  has  been  brought  to  determine  the  rights 
of  the  various  parties  under  the  trust-deed,  and  under  the 
various  assignations  and  conveyances  which  have  been 
granted. 

"1.  The  first  and  most  important  question  is,  when  did  the 
shares  of  the  residue  of  the  testator's  estate  vest  in  his  children 
respectively?  Did  the  right  vest  a  morte  testatoris,  or  was 
vesting  suspended  till  the  period  of  division  fixed  by  the  deed, 
being  the  expiry  of  the  leases  of  Lamberton,  Lamberton  Shiells, 
and  Bastleridge  ?  The  Lord  Ordinary  is  of  opinion  that,  ac- 
conling  to  a  sound  construction  of  the  trust-deed,  the  whole 
residue  of  the  estate  vesteil  in  the  testator's  children  a  morte 
testatoris,  one-seventh  share  in  each  child  ;  and  that  vesting  of 
the  residue  was  not  susx>ended  till  the  i)eriod  or  periods  of  ulti- 
mate division. 

"  In  cases  Uke  the  present,  the  presumption  always  is  for 
instant  vesting.  In  a  universal  settlement,  the  equal  share  of 
each  child  is  necessarily  in  full  of  legitim ;  and  as  legitim  would 
have  vested  a  morte,  it  is  reasonable  to  hold  that  its  substitute 
also  so  vested,  unless  there  be  some  provision  expressed  orimpUed 
to  the  contrary. 

**  The  bequest  of  the  residue  to  the  testator's  children  is  in  no 
sense  made  conditionaL  It  does  not  depend  on  any  uncertain 
or  contingent  event,  but  the  direction  is  absolute  that  on  the 
expiry  of  the  leases  the  whole  proceeds  of  stock,  crop,  and 
others  are  to  be  divided  *  equally  among  my  sons  and 
daughters.' 

"The  postponement  of  the  division  till  the  expiry  of  the 
tacks  is  a  mere  postponement  in  |>oint  of  time,  and  not  in  any 
view  a  postponement  depending  upon  contingency.  The  tacks 
are  certain  to  expire  at  fixed  and  known  dates ;  and  the 
direction  must  be  read  just  as  if  the  testator  had  fixed  these 
dates  as  the  dates  of  division.     Dies  cedit  sed  non  venit, 

"  It  is  to  be  noticed  also  that  the  postponement  of  division  was 
merely  for  the  necessary  purpose  of  administration  and  realiza- 
tion. The  farms  were  to  be  carried  on  till  the  expiry  of  the 
leases ;  and  it  was  only  then  that  the  crops,  stocking,  etc.,  could 
be  realized  and  divided.  It  was  the  mere  accident  of  the  con- 
dition or  investment  of  the  testator's  means  which  caused  the 
postponement,  and  not  anything  connected  with  the  position  of 
the  beneficiaries.  It  is  as  if  the  estate  had  been  locked  up  in 
bonds,  payable  at  a  distant  date.  They  could  not  be  divided 
until  the  day  of  payment  arrived.  A  postponement  like  this 
never  suspends  the  vesting,  any  more  than  a  direction,  for  the 
sake  of  convenience,  to  pay  six  months  or  twelve  months  after 
a  testator's  death. 

*'  Still  further,  if  the  x)eriod  of  vesting  is  to  be  postponed  till 
the  period  of  division,  it  would  lead  to  the  awkward  aad 
anomalous  result  that  there  would  be  four  separate  periods  of 
vesting.  It  is  only  the  '  whole  stock,  crop,  and  others '  on  the 
farms  that  are  to  be  realized  and  divided  at  the  expiry  of  the 
leases.  Now,  although  a  large  portion  of  the  testator's  means 
were  invested  on  the  farms,  there  was  considerable  Be|)arate 
estate  :  inter  alia,  a  policy  of  insurance  and  consi<lerable  debts. 
The  provision  about  realizing  and  dividing  the  crop  and  stocking 
would  not  affect  the  general  estate,  which  would  be  held  to  vest 
a  morte  testatoris.    l£en,  the  crop  and  stocking  on  Lamberton 
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and  Lamberton  ShielU  would  be  divisible  in  1876,  that  on  ' 
Bastleridge  in  1873,  and  that  on  Dalgleish — which  is  a  joint 
tenancy,  not  specially  mentioned  in  the  deed — would  be  divisible 
in  1867.  It  is  thought  that  the  idea  of  these  separate  periods 
of  vesting  as  to  different  portions  of  the  estate — which,  however, 
are  all  dealt  with  as  a  general  residue— is  quite  inadmissible. 

"  Nor  is  there  any  real  difficulty  occasioned  by  the  provision 
that  the  issue  of  predeceasing  children  shall  succeed  to  their 
parents*  share.  The  Lord  Ordinary  reads  the  word  'predeceasing'  , 
both  in  the  third  purpose  and  in  the  second,  as  meaning 
predeceasing  the  testator.  There  is  no  ulterior  destination, — 
no  destination  over  to  survivors,  and  no  reference  to  the  children 
of  the  testator  surviving  the  ish  of  the  leases  or  the  final  periods 
of  division. 

'*  On  the  whole,  the  Lord  Ordinary  has  not  much  difficulty  in 
fixing  on  the  death  of  the  testator  as  the  period  of  vesting  of  the 
whole  residue  of  his  estate. 

'*  2.  It  is  thought  that  no  distinction  can  be  taken,  as  to  the 
period  of  vesting,  between  the  residue  or  shares  of  residue  of  the 
testator's  estate  and  the  intermediate  annual  proceeds  which  are 
to  be  paid  to  the  children  until  the  final  periods  of  division 
arrive.  The  Lord  Ordinary  thinks  that  both  provisions  vested 
instantly  a  morte  tentatoris.  As  the  testator  was  survived  by 
all  his  seven  children,  each  child  instantly  took,  as  a  vested 
right  and  interest,  not  only  a  seventh  share  of  the  capital 
which  might  be  ultimately  divided,  but  also  a  seventh  share  of 
the  proceeds  which  might  accrue  and  become  divisible  between 
the  date  of  the  testator's  death  and  the  date  of  the  ultimate 
destination. 

"  It  is  true  the  children  might  have  been  made  conjunct  life- 
renters  so  to  speak,  so  that  the  annual  proceeds  would  divide 
among  the  surviving  children,  to  the  exclusion  of  the  representa- 
tives of  deceasers,  and  this  although  the  ultimate  shares  of  residue 
had  vested  in  and  were  transmitted  by  the  children  deceased. 
But  no  such  conjunct  liferent  or  conjunct  annuity -right  has 
been  effectually  constituted  in  the  present  case.  Each  child 
seems  to  be  entitled  to  take  for  himself  and  his  representatives  not 
only  one-seventh  of  the  residue,  but  one-seventh  of  the  interim 
proceeds. 

"  3.  There  is,  however,  a  difference  between  the  accruing 
proceeds  which  are  to  be  paid  annually,  and  the  share  of  residue 
ultimately  divisible.  The  first — that  is,  the  annual  payments 
of  accruing  profits — are  declared  to  be  'strictly  alimentary,  not 
assignable,'  nor  liable  to  be  attached  by  creditors  in  any  way, 
or  by  the  husbands  of  daughters.  Mo  such  condition  or  pro- 
vision is  attached  to  the  ultimate  share  of  the  residue. 

"  Notwithstanding  the  ingenious  argument  urged  by  the  as- 
signees and  creditors  against  the  validity  of  the  clause  declaring 
the  proceeds  alimentary,  and  prohibiting  assignation  or  diligence, 
the  Lord  Ordinary  is  of  opinion  that  the  clause  is  a  legal  and 
competent  one,  and  must  receive  effect.  It  is,  no  doubt,  true 
that  such  clauses  are  sometimes  ineffectual,  however  strongly 
expressed, — as,  for  example,  when  the  beneficiary  has  a  right  to 
demand  instant  payment  of  a  capital  sum,  a  provision  that  the 
interest  shall  be  alimentary  will  go  for  nothing.  In  the  present 
case,  however,  while  there  is  no  doubt  as  to  the  meaning  and 
intention  of  the  testator,  there  is  really  no  difficulty  in  carrying 
out  that  intention.  The  whole  estate  is  vested  in  trustees,  and 
not  in  the  beneficiaries  themselves.  The  trustees  are  under  an 
imperative  direction  during  the  currency  of  the  lease  to  divide 
yearly  only  the  profits  arising  therefrom  ;  and  there  seems 
nothing  incom];)etent,  nothing  even  unreasonable,  in  the  provision 
that  during  the  limited  period  prescribed  by  the  deed  the  shares 
of  the  annual  profits  shall  be  strictly  alimentary  for  the  chil- 
dren ;  and  though  the  children  may  alienate  or  assign  their  shares 
of  the  capital,  yet,  while  the  leases  subsist,  they  are  secured  in 
a  yearly  alimentary  provision,  which  cannot  be  defeated. 

*'  It  was  not  disputed  that  the  testator  might  have  given  an 
alimentary  liferent  to  one  or  more  of  his  children,  which  would 
not  be  arrestable  or  assignable  ;  and  if  so,  it  is  difficult  to  see 
why  such  a  provision  may  not  be  made  terminable  at  the  end 
of  a  fixed  number  of  years. 

"  Of  course,  the  only  effect  of  the  provision  is,  that  the  yearly 
payments  while  the  tacks  last  will  be  made  to  the  children 
themselves,  or  on  their  own  receipts.  There  is  nothing  to  prevent 
each  child,  on  getting  payment,  handing  over  the  money  to  his 
or  her  assignee,  or    otherwise    disposing  of    it    at    pleasure. 


Further,  as  the  dcHslaration  is  limited  to  the  children  themselves, 
the  executors  or  successors  of  deceased  children  are  no  way 
affected  thereby. 

"  4.  The  only  other  question  which  it  is  necessary  to  decide 
at  present  is  the  effect  of  the  provision  made  or  obligation  un- 
dertaken by  the  testator  in  Mrs.  Tnmbull's  antennptial  contract 
of  marriage.  Is  that  provision  to  be  imputed  as  part  of,  <»-  to 
be  deducted  from,  the  equal  seventh  share  which  Mrs.  Tambull 
takes  under  her  father's  settlement,  or  are  the  two  provisions 
to  be  held  concurrent  and  cumulative? 

"  The  Lord  Ordinary,  though  not  without  some  hesitation,  ii 
of  opinion  that  Mrs.  TumbuU's  marriag6HX>ntract  trustees  are 
entitled,  as  creditors,  to  demand  payment  of  the  £1000,  in  tenna 
of  the  antenuptial  contract  of  marriage,  and  that  the  som  does 
not  fall  to  be  deducted  from  the  equal  seventh  share  to  which 
Mrs.  Tumbull  is  entitled  under  her  father's  trust-deed.  AU 
such  questions  are  ultimately  questiones  voluntatU^  bat  the  pre- 
sumption is,  in  dubio,  that  the  provisions  are  cumulative. 

"In  the  present  case,  the  presumption  that  the  antennptisl 
provision  was  a  preciputtm  arises  very  strongly.  The  ante- 
nuptial contract  is  an  onerous  deed,  and  is  the  first  in  date. 
Mr.  Elliot  became  by  that  deed  absolute  debtor  to  his  daughters 
trustees  in  £1000.  He  oould  not  revoke  or  alter  the  obligation ; 
and  although  he  might  satisfy  it  with  a  legacy,  it  most  be  showo 
that  the  legacy  was  intended  to  be,  and  actually  was,  in  satisfsfr 
tion  of  the  debt.  The  testator,  when  he  made  his  trust-deed, 
must  be  held  to  have  had  his  obligations  fully  in  view,  and  in 
particular  the  obligation  to  his  daughter's  trustees,  which  he 
had  come  under  less  than  four  years  previously.  The  first  pur- 
pose of  the  trust  is  to  pay  his  debts,  and  this  £1000  is  really 
one  of  these  debts.  It  is  only  after  this  first  purpose  is  ful- 
filled and  all  debts  are  paid  that  the  residue  falls  to  be  managed  . 
and  distributed,  under  the  second  and  third  purposes  of  the 
trust. 

*'  Then,  there  is  no  identity,  nor  even  much  similarity,  be- 
tween the  two  provisions.  The  £1000  is  a  direct  debt  due  ti 
the  marriage-contract  trustees,  bearing  interest  from  a  fixed 
date.  The  other  is  a  share  of  residue,  uncertain  in  amooa^ 
and  payable  not  to  the  trustees,  but  to  Mrs.  Tumbull  hersd{, 
or  her  assignees.  It  is  a  mere  accident  that  the  trustees  ba{»pes 
to  be  her  assignees.  The  ultimate  application  of  the  £1000sDd 
interest  thereon,  and  of  the  testamentary  provision  and  inters^ 
are  also  different ;  and  the  interim  alimentary  liferent  which  tis 
trust-deed  creates  in  favour  of  Mrs.  Tumbull  individually  aid 
untransferably  can  hardly  be  compensated  by  a  debt  payiU»Ie  &• 
her  marriage-contract  trustees.  In  short,  as  the  testator  hH 
not  himself  chosen  in  his  trust-deed  to  make  any  allowaoce  for 
or  reference  to  the  £1000,  the  Court  cannot  make  a  will  f«r 
him,  even  though  it  were  much  more  clearly  shown  than  it  ii 
that  he  had  overlooked  or  forgotten  his  daughter's  ma^iag^ 
contract." 

Against  this  interlocator  the  defender,  Mrs.  Dorotby 
Elliot  or  Bowhill,  reclaimed,  and  argued — 

Vesting  as  to  the  shares  of  the  annual  produce  took  plsee  it 
the  end  of  each  year,  but  as  to  the  capital  it  was  pos^Msed 
partly  till  1873,  when  the  lease  of  Bastleridge,  and  partlf 
till  1876,  when  that  of  Lamberton,  came  to  an  end.  The  shaia 
of  annuid  produce  were  made  by  the  deed  alimentary  and  M* 
assignable ;  therefore  the  testator  s  intention  must  have  bees  t> 
make  the  capital  vest  at  the  date  of  payment,  else  the  reieb 
would  be  that  the  beneficiaries  coidd  assign  the  capital,  the  it- 
terest  of  which  had  been  made  alimentary  and  not  anmgnt"* 
— Pro  van  v.  Pro  van,  14th  January  1840,  ajUe,  toL  zii  ^ 
257 ;  Johnston  v.  Johnston,  9th  June  1840,  cuile,  toL  ziLp.  50f ; 
Laing  v,  Barclay,  20th  July  1865,  ante,  voL  xxxviiL  pi  95. 
Argued  for  Mrs.  Bobina  Elliot  or  Tumbull — 
The  provision  of  £1000  contained  in  her  marriage-caatnet 
was  a  debt  of  the  testator  to  be  paid  under  the  first  ywrpom  d 
his  trust-deed.  There  was  no  condition  attached  to  it^  aid  al 
that  now  remained  was  to  ascertain  the  residue.  There  wh  ■• 
rule  or  presumption  of  law  that  a  father  must  be  held  to  hsie 
provided  equally  for  his  children.  Neither  was  there  in  the  hv 
of  Scotland  any  presumption  against  double  proTisimis — ^Kippss 
r.  Darby  (H.  of  L.)  2l8t  May  1858,  ante^  voL  zzz.  pu  M; 
Lord  John  Chichester  v.  Coventry,  Law  Beporti^  S  &aail> 
App.  p.  71. 
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Argued  for  the  pursuers — 

1.  The  right  both  to  interest  and  capital  vested  in  the  chil-  I 
dren  a  morte  teatatoriSt  for  (1.)  There  was  no  element  of  contin-  ' 
gency  ;  the  ish  of  the  leases  was  a  fixed  date  which  must  come  ;  j 
(2.)  There  was  no  destination  over  or  clause  of  survivorship  ;  (3.)  . 
The  opposite  contention  would  lead  to  three  diflTerent  periods  of 
Testing  even  of  the  capital,  while  the  interest  would  vest  from  ' 
year  to  year — Skinner  v.  Lnckie,  26th  January  1838,  antef  vol. 
X.  p.  227  ;  Matthew  v,  Scott,  21st  February  1844,  ante,  vol. 
xvi.  p.  337  ;  Pretty  v.  Newbigging,  2d  March  1854,  ante,  voL 
xxvL  p.  338 ;  Carleton  v,  Thomson,  1 1th  February  1865,  ante, 
voL  xxxvii.  p.  257,  and  H.  of  L.  30th  July  1867,  ante,  vol. 
xxxix.  p.  640  ;  Hendry's  Trustees,  3l8t  January    1872,  ante, 
vol.  xliv.  p.  236  ;  Allan's  Trustees,  12th  December  IS*J2,  supra, 
p.  144  ;  Maclaren  on  Wills  and  Succession,  vol.  ii.  p.  9. 

2.  The  defender  Mrs.  TurnbuU  was  only  entitled  to  share  under 
the  settlement  as  in  satisfaction  of,  not  in  addition  to,  her  pro- 
vision of  £1000  under  her  marriage-contract.  The  rule  appli- 
cable was,  debitor  non  preaamitur  donate — Kippen  v.  Darby, 
ut  supra.  A  second  provision,  whether  obligatory  or  not,  is 
to  be  held  as  in  satisfaction  of  a  prior  obligatory  proyin^a. 

At  advising — 

Lord  Justicb-Glekk. — The  first  question  which  we  have 
to  decide,  arising  on  the  construction  of  this  settlement, 
is  at  what  period  the  interests  created  by  the  second  and 
third  purposes  of  this  trust  vested  in  the  persons  designated 
aa  entitled  to  take  under  them,  and  that  again  was  presented 
in  the  argument  in  a  double  light — (1.)  as  regarded  the 
annual  profits  of  the  farms  in  question,  and  (2.)  as  regarded 
the  ultimate  division  of  the  value  of  the  stock  and  crop  on  these 
farms  at  the  termination  of  the  respective  leases. 

It  has  been  contended,  on  the  one  hand,  that  the  interests 
under  both  purposes  vested  a  morte  testatoris,  while,  on  the  other 
Land,  the  defenders  have  maintained  that  the  intermediate  pro- 
fits of  the  farms  vested  at  each  annual  period  of  division, 
and  that  the  price  or  value  of  the  stock  and  crop  only  vested  at 
the  expiration  of  each  of  the  leases. 

In  the  view  which  I  take  of  this  case  it  is  not  necessary  to 
enter  in  any  detail  into  the  authorities  which  were  quoted  to 
ua  on  each  side  in  regard  to  the  principles  of  construction  appli- 
cable to  the  vesting  of  interests,  the  payment  or  enjoyment  of 
which  are  postponed  beyond  the  period  of  the  testator*s  death. 
Some  general  rules  indeed,  so  far  as  such  can  be  applicable  to  that 
which  is  necessarily  in  each  case  a  question  of  intention,  are 
pretty  firmly  fixed.  In  the  first  place,  the  general  presumption 
is  that  testamentary  bequests  vest  a  morte  testatoris.  In  the 
aecond  place,  this  result  is  not  necessarily  excluded  because  pay- 
ment or  enjoyment  of  the  bequest  is  postponed  until  the  ter- 
mination of  some  interposed  temporary  interest,  such  as  a 
liferent.  And  thirdly,  if  there  be  ulterior  resulting  interests 
created,  failing  the  donee  first  designated,  it  will  be  more  easy 
to  presume  that  the  testator  intended  that  vesting  should  be 
■ttspended  until  the  postponed  term  arrived. 

In  regard  to  the  last  of  these  rules,  it  can  have  no  application 
to  the  present  case,  seeing  that  there  are  no  ulterior  or  resulting 
interests  created  by  the  settlement,  unless  indeed  the  institution 
of  children  in  place  of  their  deceasing  parents  could  be  held  to 
bear  that  character.  But  I  am  very  clear,  and  as  far  as  I  know 
it  has  been  uniformly  held,  that  the  expression  of  the  condition 
ai  ^iie  liberis  cannot  be  regarded  in  that  light.  The  subject  was 
fully  treated  by  Lord  Moncreiff  in  the  case  of  Provan,  and 
although  his  judgment  in  that  case  was  altered  by  the  Court  on 
m  fleneral  view  of  the  testator's  intention  in  the  particular  deed, 
I  know  of  no  authority  adverse  to  the  general  views  which  he 
€>xpre8sed  on  this  subject. 

In  regard  to  the  second  of  those  rules,  viz.,  the  effect  of  the 
interposition  or  a  liferent  right  between  the  legatee  and  the 
death  of  the  testator,  so  as  to  postpone  the  period  of  payment, 
I  cannot  state  the  law  better  than  in  the  words  of  Lord  Corehonse 
in  the  case  of  Forbes  v.  Luckie,  16  Shaw,  374,  which  I  do  with 
the  more  confidence  that  it  was  referred  to  as  being  still  acknow- 
ledged law  in  the  opinion  of  Lord  Colonsay,  in  the  House  of 
Lords,  in  the  case  of  Carleton  in  1867.  He  says — "  I  do  not 
^ink  that  the  fee  of  the  residue  was  prevented  from  vesting  in 
thcisr  children,  either  by  the  circumstance  that  the  term  of  pav- 
ing to  each  child  of  its  respective  share  was  post|)oned  until  after 
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the  death  of  the  liferentrix  who  survived  the  testator,  or  by  the 
circumstance  that  a  trust  by  executors  was  interposed  for  carry- 
ing into  effect  the  intentions  of  the  testator,  or,  finally,  by  the 
circumstance  that  the  bequest  of  the  residue  was  conceived  in 
favour  of  a  class  of  persons,  and  not  in  favour  of  certain  indivi- 
duals nominatim.^*  These  rules,  of  course,  are  subject  to  be  con- 
trolled in  each  individual  case  by  the  general  complexion  of  the 
settlement  and  the  intention  to  be  gathered  from  its  provisions ; 
and  especially  by  the  reason  or  object  which  it  may  appear 
that  the  testator  had  in  view  in  postponing  the  payment  of  the 
interests  conveyed  by  him. 

The  present  case,  however,  appears  to  me  to  stand  entirely 
clear  of  that  category  of  the  law,  and  a  just  apprehension  of  its 
real  nature  and  import  removes  all  difficulty  in  regard  to  its  con- 
struction. In  the  first  place,  there  is  property  here  with  no  in- 
terposed interest  at  all.  There  is  no  interjected  second  party 
to  take,  prior  to  the  division  of  residue.  That  is  not  in  any 
degree  the  nature  of  those  provisions.  The  second  purpose  of 
the  trust  relates  to  the  mode  in  which  the  annual  profits  of 
certain  farms  the  leases  of  which  belonged  to  the  testator  are  to  bo 
divided.  The  third  purpose  relates  to  the  mode  in  which  the  value 
of  the  stock  and  crop  on  each  of  these  farms,  at  the  expiration  of 
the  respective  leases,  is  to  be  divided.  The  subjects  of  the  two 
purposes  are  entirely  different,  although  arising  out  of  the  same 
occupation  or  speculation,  viz.,  the  leases  of  the  farms.  Further, 
the  persons  who  were  favoured  in  each  purpose  are  not  different 
but  the  same,  at  least  as  far  as  the  descriptive  words  are  con- 
cerned. They  are  in  both  instances  the  truster's  family,  that 
is,  his  children,  and  the  children  of  those  who  predecease.  And 
lastly,  the  postponement  of  tlie  several  periods  of  division  in  re- 
gard to  the  profits  under  the  second  purpose,  and  of  the  realized 
value  of  the  crop  and  stocking  under  the  third,  arises  not 
in  respect  of  any  interposed  interest  in  favour  of  another,  but 
solely  and  entirely  from  the  nature  of  the  particular  property 
to  which  the  interest  bequeathed  attaches,  and  which  is  the 
subject  of  it.  Of  course  the  profits  of  the  farm  could  only  be 
divided  as  they  were  realized  year  by  year,  and  in  that  respect 
the  testator  only  gave,  under  the  same  conditions,  what  he  him- 
self had.  In  like  manner  the  testator  could  only  have  realize<l 
his  stock  and  crop  at  the  termination  of  the  lease,  as  he  was 
not  entitled  to  displenish  his  farm  during  its  currency.  In  both 
instances  the  subject  conveyed  by  the  settlement  was  a  deferred 
interest,  but  one  which  was  deferred  in  the  person  of  the  testa- 
tor and  which  he  conveyed  precisely  as  he  held  it  himself.  In 
such  a  case  it  appears  to  me  entirely  vain  to  contend  that  where 
the  condition  in  point  of  time  is  not  attached  to  the  interest  of 
the  beneficiary,  but  is  an  incident  and  character  of  the  thing 
which  is  bequeathed,  it  can  possibly  be  held  to  qualify  or  affect 
vesting  a  morte  testatoris. 

In  this  view  the  words  in  regard  to  "  predecease  **  present  no 
difficulty  at  idL  As  the  postponed  i>eriod  does  not  depend  on 
the  life  or  death  of  any  one,  it  would  be  altogether  a  forced 
construction  to  refer  the  wonl  **predecease  "  to  it,  when  itsnatural 
and  satisfactory  relative  is  found  in  the  death  of  the  testator 
himself.  The  term  is  precisely  the  same  under  both  purposes, 
and  in  both  has  reference  to  the  death  of  the  testator.  Indeed, 
I  do  not  see,  especially  under  the  second  purpose,  how  the  con- 
struction of  the  defenders  could  be  practically  applied,  for  no 
term  is  fixed  for  the  payment  of  the  annual  profits,  which  is 
left  entirely  to  the  discretion  of  the  trustees. 

At  first  sight  some  difficulty  is  created  by  the  peculiar  terms 
of  the  qualification  attached  to  the  bequest  under  the  second 
purpose,  but  I  have  come  to  concur  in  the  view  which  the  Lord 
Ordinary  takes  of  that  matter.  I  think  that  the  declaration 
that  these  yearly  profits  shall  be  alimentary  and  not  assignable 
or  attachable,  limits  the  right  of  the  beneficiary  during  his  life, 
and  is  effectual  to  do  so,  but  no  further.  Whether  it  would 
attach  also  to  his  children  is  open  to  question,  but  I  am  satis- 
fied that  it  does  not  interfere  with  the  power  of  mortis  causa 
disposition,  and  therefore,  on  the  whole  matter,  I  am  of  opinion 
on  this  branch  of  the  case  that  these  provisions  vested  a  morte 
testatoris,  and  that  the  findings  of  the  Lord  Ordinary  are  sound. 

The  second  question  which  was  argued  to  us  is  also  one  of 
considerable  interest.  It  seems  that  the  late  Mr.  Elliot,  in  the 
marriage-contract  of  his  daughter  Bobina,  in  1861,  undertook 
to  pay  to  her  marriage  trustees  the  sum  of  £1000,  and  it  is  con- 
tended on  the  part  of  the  pursuers  that  that  amount,  which  has 
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been  already  paid,  must  be  imputed  jrro  tanto  to  her  share  of 
the  successiou,  on  the  principle  of  debitor  tion  presumilur  donart. 
The  case  of  Kippen,  where  this  question  was  very  fully  dis- 
cussed, truly  exhausts  the  authorities,  and  I  think  it  unneces- 
sary to  go  over  them.  It  really  reduces  this  matter  to  a 
question  of  intention.  The  maxim  debitor  non  presumilur 
donare  in  such  a  case  is  easily  overcome  by  an  opposite  pre- 
sumption, and  covers  very  little  ground  in  a  mortis  causa  settle- 
ment. Provisions  to  children  in  such  a  deed  are  in  their  own 
nature  donations ;  and  in  regard  to  them  the  presumption  is 
that  the  granter  intended  them  as  a  gift.  In  the  case  of  £lliot, 
1  Shavir,  p.  218,  Lord  President  Hope  laid  down  the  principle 
that  double  legacies  were  presumed  to  be  cumulative.  In  the 
cases  which  were  quoted  to  us  of  Grant  v.  Anderson,  and  of 
Nimmo,  the  question  arose,  in  the  first  place,  not  in  regard 
to  residue,  but  in  regard  to  specific  legacies ;  and,  secondly, 
there  was  a  reasonable  coincidence  in  amount  between  the 
obligation  and  the  provision.  In  the  case  of  Grant  the  obligatory 
writing  was  posterior  to  the  gift.  In  the  present  case  it  would 
be  hard  to  hold  that  an  uncertain  share  of  residue  was  intended 
in  satisfaction  of  a  specific  debt.  The  trustees  under  the  settle- 
ment were  obliged  to  pay  the  debt  in  the  first  instance,  and 
then,  at  a  post])oned  term,  to  divide  the  residue  which  remained. 
They  have  paid  the  debt,  and  they  are  now  bound  to  carry  out 
the  second  and  third  purposes  of  the  trust  according  to  the 
terms  in  which  their  instructions  are  expressed.  Although 
debitor  non  presumitur  donare,  yet,  if  the  words  of  the  gift  be 
clear,  as  they  seem  to  be  in  this  deed,  the  presumption  must 
yield  to  the  fact. 

Lords  Ck)WAN  and  BfiNUOLBfE  concon-ed. 

Lord  Nsa.vbs.— *I  concur  in  the  opinion  which  has  been 
expressed  by  your  Lordship,  and  I  have  little  to  add.  I  con- 
fess that  at  one  time  I  entertained  considerable  doubts  as 
to  the  period  of  vesting  of  the  intermediate  profits.  But 
I  have  got  over  any  difficulty  that  I  had,  and  I  have 
been  chiefly  moved  by  this  consideration,  viz.,  that  when  once 
t  has  been  'fixed  that  the  cor^  us  or  universitas  of  a  succession 
has  vested  a  morte  testatoris,  it  is  very  difficult  to  imagine 
that  the  fruits  of  that  corpus  or  universitas  should  vest  at  a 
different  period  of  time.  I  have  only  to  say  further  that  I 
conceive  the  Lord  Ordinary's  meaning  upon  the  question  of  the 
assignability  of  the  children's  shares  of  the  annual  profits  to  be 
this,  that  while  the  children  are  barred  from  assigning  their 
shares  by  deeds  inter  vivos,  they  are  not  barred  from  making 
settlements  mortis  causa,  or  from  leaving  their  shares  to  executors. 
The  intention  of  the  truster  was  that  none  of  his  children  should 
remain  unprovided  for  during  the  currency  of  the  leases  by  any 
act  of  their  own,  in  assigning  their  property  to  creditors ; 
but  he  did  not  desire  to  limit  their  power  of  disposing  of  it  at 
their  respective  deaths. 

Adhere, 
AcL  Watson,  Balfour;  Dalmahoy  and  Cowan,  W.S.  Agents, 
--Alt.  Millar,  Q.C.,  Burnet;  Adam  and  Sang,  W.S.  Agents,— 
H.  Smith  ;  H.  and  H.  Tod,  W.S.  Agents.— I,  Clerk.  h.j. 


Junk  2  1,  18  73. 

SECOND  DIVISION. 

Special  Case. — James  Spears's  Trustees. 

Succession — Testament — Liferent  by  Implication — Children's  pro- 
visions— Alimentary  advances— Trustees,  Powers  of— A  tes- 
tator directed  his  trustees  after  the  death  of  his  son  to 
hold  the  residue  of  his  estate  for  behoof  of  his  son's 
children,  payable  their  respective  shares  at  majority  in 
the  case  of  sons,  and  at  majority  or  marriage  in  the  case 
of  daughters,  and  failing  said  children  by  death  for  be- 
hoof of  certain  other  parties.  He  added  a  clause  that  until 
the  respective  terms  of  payment  of  said  shares,  his  trustees, 
"afterthe  death  of  both  parents,"  shouldhave  full  power  to  pay 
the  interest,  or  free  produce  of  the  respective  shares,  to  the 
children  who  might  ultimately  be  entitled  to  them.  The 
testator's  son  was  survived  by  his  second  wife,  whom  he  had 
married  after  his  father's  death,  and  by  two  pupil  children  of 


his  second  marriage.  Held  (1.)  that  the  8on*8  widowhadno  claim 
to  a  liferent  by  implication  of  the  residae  which  was  thna 
directed  to  be  held  for  behoof  of  her  children  ;  (2.)  That  the 
trustees  were  entitled,  though  not  bound,  to  make  advances, 
in  the  exercise  of  their  discretion,  for  the  maintenance 
and  support  of  the  children  during  their  mother's  lifetime. 

The  parties  to  this  Special  Case  were  (1.)  the  trustees  of 
the  late  James  Spears ;  (2.)  Mrs.  Eliza  Baxter  or  Speare, 
widow  of  the  late  George  Spears;  (3.)  the  tutors  of  the 
children  of  the  late  (Jeorge  Spears. 

James  Spears,  who  sometime  resided  at  Jock's  Lodg«, 
near  Edinburgh,  died  there  on  Ist  June  1853,  leaving  i 
trust-disposition  and  settlement  dated  19th  March  1853, 
whereby  he  conveyed  his  whole  estate,  heritable  and 
moveable,  to  and  in  favour  of  the  parties  of  the  first  part, 
as  trustees  for  the  following  uses  and  purposes,  viz : — 

**  Second,  To  pay  over  the  annual  free  proceeda  of  my  aid 
whole  means  and  estate  to  Mrs.  Isabella  or  Isabel  Buns  or 
Spears,  my  spouse,  in  the  event  of  her  surviving  me,  and  tkit 
during  all  the  days  of  her  life ;  Third,  Upon  the  death  of  tJic 
said  Isabella  or  Isabel  Bums  or  Spears,  my  said  trustees  shaO 
pay  over  the  half-yearly  dividends  from  the  stock  belonging  to 
me  in  the  Edinburgh  Water  Company  to  Margaret  Fraaer,  my 
niece,  presently  residing  with  me,  during  all  the  days  of  her  li/e, 
and  my  said  trustees  shall  hohl  the  residue  and  remainder  oi 
my  estate  and  effects  in  trust,  for  the  use  and  behoof  of  George 
Spears,  my  son,  presently  residing  with  me,  in  liferent,  for  lui 
liferent  use  allenarly  :  But  declaring  that  it  shall  be  in  the  power 
of  the  said  trustees,  if  they  shall  see  fit  and  proper,  and  d 
which  they  shall  be  the  sole  and  only  judges,  to  aidvance  ont  of 
the  said  trust-funds  to  the  said  George  Spears  any  sum  not  «• 
ceeding  £2000  sterling,  and  that  either  in  one  or  several  foni 
for  the  purpose  of  advancing  any  object  which  the  said  GtsK^ 
Spears  may  have  in  view  for  bettering  his  prospects  in  life. 

And  after  the  death  of  the  said  Creorge  Spears,  I  apppoint  mf 
said  trustees  to  hold  the  whole  of  the  remaining  residue  of  dM 
said  funds  and  effects  for  behoof  of  any  children  to  be  procrested 
of  the  said  George  Spears  by  his  present  or  any  subseqacit 
marriage,  share  and  share  alike,  in  fee,  but  always  subjeetti 
the  general  provisions  and  powers  after  mentioned ;  and  fsilii| 
the  whole  of  said  children  by  death,  then,  and  in  that  case,  tk 
said  trustees  shall  divide  the  residue,  and  convey  the  same  ii 
follows,"  etc. : — "  Declaring  that  the  shares  of  any  of  the  forenil 
parties  who  may  be  under  age,  or  of  their  children,  in  the  efoit 
of  their  leaving  sons,  shall  not  be  paid  over  or  conveyed  totbes 
respectively  till  they  each  attain  the  age  of  twenty-one  yem 
complete,  and  the  shares  of  such  of  them  as  are  daughters  uti 
they  each  respectively  attain  the  said  age  of  twenty-one,  cr 

man-iage,  whichever  event  shall  first  happen kd 

declaring  that,  until  the  respective  terms  of  payment  of  itii 
shares,  the  said  trustees,  after  the  death  of  both  parents,  lUI 
have  f uU  power  to  pay  the  interest  or  free  produce  of  tlie  i» 
spective  shares  of  the  said  trust-estate,  or  such  |iart  thereof* 
they  in  their  discretion  shall  think  proper,  to  the  children  vk 
may  ultimately  be  respectively  entitled  to  the  said  shares,  aad 
likewise  to  advance  such  sums  as  the  said  trustees  shall  thiak 
reasonable  to  any  of  the  said  children  out  of  their  share  of  the 
capital  stock  for  the  purpose  of  putting  them  to  any  piufuBW 
or  business,  or  furthering  their  prospects  in  life  :  Bat  provi&ig 
and  declaring  always,  as  it  is  hereby  provided  and  dedini 
that  the  said  trustees  shall  have  power,  instead  of  paying  the 
fee  of  any  of  the  provisions  foresaid  to  the  several  partief  ti 
/  whom  the  same  are  destined,  and  the  said  trustees  are  hcnty 
]  authorized,  in  their  discretion,  to  settle  the  provisions  pajsUe 
^  to  each  or  any  one  of  the  said  parties,  on  the  said  party  in  hk- 
rent,  and  on  their  children  in  fee,  under  the  condition  that  the 
interest  thereof  shall  be  alimentary,  and  not  assignable  or  amii- 
able  for  or  subject  to  the  debts  or  deeds  of  such  party,  of  tk 
propriety  of  doing  all  of  which  my  said  trosteea  shall  be  the 
sole  judges,"  etc 

The  said  James  Spears  was  sumFed  bj  his  wilK 
Isabella  or  Isabel  Burns  or  Spears,  his  son  G«oige  Speaa, 
and  Margaret  Fraser,  all  mentioiied  in  the  said  tnaA- 
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deed.  The  said  Isabella  or  Isabel  Burns  or  Spears  died 
on  or  about  the  2d  day  of  December  1866,  and  the  said 
Ocorge  Spears  died  on  11th  August  1871. 

Prior  to  the  death  of  the  said  James  Spears  the  said 
Gkorge  Spears  was  married  to  Miss  Jane  Smith,  who  died 
on  28th  October  1864,  without  leaving  issue.  The  said 
Jane  Smith  was  the  wife  of  George  Spears  in  1853,  when 
James  Spears  executed  his  trust-disposition  and  settle- 
ment. After  Jane  Smith's  death  the  said  George  Spears 
was  married  to  the  said  Mrs.  Eliza  Baxter  or  Spears, 
the  party  of  the  second  part,  by  whom  ho  had  two 
children,  now  living,  viz.,  Elizabeth  Thomson  Spears  and 
Isabella  Bums  Spears,  born  respectively  on  6th  April 
1867  and  8th  October  1868,  whose  tutors  were  the  parties 
of  the  third  part  to  this  special  case. 

The  said  (Jeorge  Spears  left  his  affairs  to  be  regulated 
by  a  trust-disposition  and  settlement,  whereby  he  con- 
veyed his  whole  lands  and  estate  to  and  in  favour  of  the 
said  parties  of  the  third  part,  as  trustees  for  the  purposes 
therein  specified,  and  he  also  appointed  them  tutors  and 
curators  to  his  said  children. 

George  Spears  on  his  death  left  property  to  the  amount 
of  about  £3000,  the  free  annual  income  from  which  he 
directed  to  be  paid  to  his  widow  '^  during  all  the  days  of 
her  life  for  behoof  of  herself  and  children/'  Besides  this 
Mr.  Spears's  widow  and  children  had  no  other  means  or 
income  whatever.  The  annual  income  of  the  trust-estate 
of  the  late  James  Spears  amounted  to  about  £380  per 
annum. 

In  these  circumstances  the  widow  of  the  said  George 
Spears  called  upon  the  parties  of  the  first  part  to  pay  to 
her,  for  her  own  behoof  during  her  life,  the  income  of  the 
residue  of  the  trust-estate  of  the  said  James  Spears ;  and 
the  trustees  of  George  Spears  as  tutors  of  his  children 
called  upon  the  said  parties  of  the  first  part  to  pay  to 
tbem,  for  behoof  of  the  said  children,  the  said  free  annual 
income,  or  so  much  thereof  as  should  be  necessary  for  their 
maintenance  and  education,  but  the  parties  of  the  first 
part  considered  that,  upon  a  sound  construction  of  the 
krost-deed  of  the  said  James  Spears,  the  widow  of  the 
said  George  Spears  had  no  right  to  any  part  of  the  income 
of  the  trust-estate  under  their  management,  and  that 
they  were  not  entitled  to  make  an  allowance  to 
his  children  until  both  the  parents  of  said  children 
were  dead.  If  the  parties  of  the  first  part  were 
legally  entitled  to  pay  an  allowance  to  (Jeorge 
Spears's  children,  they  intimated  that  they  thought  it 
reasonable  that  it  should  be  paid,  and  that  they  were 
willing  to  pay  it. 

The  following  questions  were  submitted  to  the  Court : — 

**  1.  Was  Mrs.  Eliza  Baxter  or  S|)oar8  entitled  to  the 
liferent  of  the  free  residue  of  the  estate  of  the  said  deceased 
Jamea  Spears  ?  2.  Were  the  parties  of  the  first  part  bound  to 
pay  over  the  annual  procee<ls  of  the  trust-estate  of  the  said  James 
Bpeara  in  their  bands  to  the  tutors  of  George  Spears's  children, 
for  behoof  of  their  wards,  or  were  they  bound  or  entitled  to 
nake  an  allowance  therefrom  for  the  maintenance  and  support 
of  the  said  children,  while  their  mother,  Mrs.  Eliza  Baxter 
or  Spears,  survived  ?  " 

Authorities  cited : — 

For  the  first  parties : — Cowan  v.  TurnbuU,  H.  of  L.,  17th 
March  1848,  ante,  voL  xx.  p.  346 ;  Stnrgis  v,  Meiklam*s  Trustees, 
IMi  Jane  1861,  ante,  vol.  xxxiii.  p.  578,  and  H.  of  L.,  19th 
May  1865,  ante,  voL  xxxvii  p.  464 ;  Maclaren  on  WiUs  and 
finooearion,  toL  i.  p.  403 ;  Pnrcell  v.  Elder,  24th  March  1865, 
mUe,  YoL  xxxviL  p.  394;  Campbell  v.  Reid,  12th  June  1840, 
mUe^  YoL  ziL  p.  615. 

For  the  second  party :— Humphreya  v.  Humphreys,  14th 


Jan.  1867,  4  L.  R.  Equity  Cases,  p.  475,  Jarman  on  Wills, 
i  p.  4y7. 

For  the  third  parties  :—  Ogilvie  v.  Cuming,  27th  January 
1852,  ante,  vol.  xxiv.  p.  180,  and  H.  of  L.,  15th  July  1856, 
anfe,  voL  xxviiL  p.  646 ;  Special  Case,  Mackintosh,  5th  July 
1872,  ante,  vol.  xliv.  p.  512,  and  9  S.  L.  R.  591 ;  Special 
Case,  Stewart's  Trustees,  2l8t  February  1871,  8  S.  L.  R., 
1.  367. 

At  advjBing — 

Lord  Brnholme. — ^This  Special  Case  has  been  laid  befoie 
your  Lordships  to  obtain  the  opinion  of  the  Court  on  certain 
questions  which  have  arisen  in  the  administration  of  the  trust- 
estate  of  the  late  James  Si>ears  who  died  in  1853,  leaving  a 
trust-disposition  and  settlement  of  his  whole  estate,  ^is 
gentleman  was  survived  by.his  wife  and  only  son,  George  Spears, 
and  also  by  another  legatee  Margaret  Eraser.  His  wife  died  in 
1866,  and  thereby  freed  the  estate  of  the  liferent  to  which  she 
was  entitled ;  and  George  Spears,  who  was  entitled  to  a  post- 
Ijoned  liferent,  also  died  in  1871. 

>  I  would  now  call  your  Lordships*  attention  to  the  leading 
provisions  of  the  testator's  settlement,  and  ]»articularly  to  the 
important  clause  by  which,  after  the  death  of  his  son  George 
Spears,  he  appoints  his  trustees  to  hold  the  whole  of  the  remain- 
ing residue  of  his  estate  '*  for  behoof  of  any  children  to  be  pro- 
created of  the  said  George  Spears  by  his  present  or  any  sub- 
sequent marriage.*'  I  look  on  this  as  the  decisive  and  most 
important  clause  in  the  settlement  as  bearing  on  the  question 
now  before  us.  The  deed  then  goes  on,  "and  itailing  the  whole 
of  said  children  by  death,  then  and  in  that  case,  the  said  trustees 
shall  divide  the  residue  and  convey  the  same  as  follows,"  etc. 
I  say  no  more  as  to  the  iiarties  here  named  ;  as  it  appears  to  be 
of  no  consequence  in  the  case  whether  you  consider  the  parties 
thus  called  in  as  conditional  institutes,  or  as  substitutes  to 
George  Spears's  children  ;  for  it  is  certain  that  the  trustees  must 
hold  the  fund  in  the  first  instance  for  the  children.  Now  there 
are  two  children,  both  of  them  under  age,  in  whose  favour  this 
residuary  clause  operates.  And  the  questions  we  have  to  decide 
are  first,  as  to  the  claim  of  their  mother  to  a  liferent,  and 
second,  as  to  the  power  of  the  trustees  to  make  certain  advances 
for  behoof  of  the  children,  for  whose  benefit  the  residue  was 
intended.  I  may  here  mention  that  the  mother  is  not  the 
person  who  was  at  the  time  the  settlement  was  made,  or  even 
when  it  came  into  operation,  the  wife  of  George  Spears.  She 
has  died,  and  this  lady,  George  Spears's  second  wife,  was  an 
entire  stranger  to  the  testator. 

In  support  of  the  widow's  claim  to  a  liferent  a  very  ingenious 
argument  has  been  addressed  to  us,  founded  mainly,  I  apprehend, 
on  an  English  decision  in  the  case  of  Humphreys,  Law  Reports, 
Eq.  Ca.  4, 475.  Now  that  case  was  one  which  in  some  respects  re- 
sembled the  present,  but  in  others  was  strongly  contrasted  with 
it.  Li  the  case  of  Humphreys,  the  testator,  after  providing  for 
various  legacies,  says,  **  After  my  dear  wife's  death,  Mary 
Humphreys,  I  leave  the  remainder  of  my  property  to  be  equally 
divided  among  "  certain  persons.  It  will  be  therefore  observed 
that  there  was  here  no  disposition  of  the  residue  during  the 
life  of  this  lady,  and  the  inference  therefore  was  that  the 
testator  intended  her  to  have  a  liferent  interest  in  the  residue, 
which  otherwise  must  have  been  retained  and  held  for  behoof 
of  no  |>erson  in  particular  during  her  survivance.  In  the 
present  case,  on  the  death  of  George  S|>ears  and  the  consequent 
expiry  of  his  liferent,'  by  the  express  terms  of  the  trust-settle- 
ment the  trustees  are  directed  to  hold  the  residue  for  the  chil- 
dren, and  the  terms  of  payment  of  their  respective  shares  is  on 
attaining  21  years  of  age  in  the  case  of  sons,  and  21  years  or 
marriage  in  the  case  of  daughters.  Now  it  would  be  a  very 
violent  stretch,  and  one  for  which  I  can  find  no  shadow  of  sup- 
port, to  hold  that  the  widow  is  to  have  any  concern  in  the  annual 
proceeds  of  the  residue,  merely  because  this  provision  is  adde<l, 
that  until  the  terms  of  payment  shall  arrive,  **  the  trustees,  after 
the  death  of  both  parents,  shall  have  full  power  to  pay  the  in- 
terest or  free  produce  of  the  respective  shares,  etc.,  to  the  chil- 
dren who  may  ultimately  be  respectively  entitled  to  the  said 
shares."  Nothing  is  thereby  given  even  by  implication  to  the 
parents — there  is  merely  a  further  discretionary  power  conferred 
on  the  trustees.  These  two  things,  that  the  residue  was  com- 
pletely disposed  of  even  during  her  life,  and  that  tfaia  lady,  the 
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children's  mother,  waa  an  entire  stranger  to  the  testator,  api)car 
to  mo  sufficiently  to  distinguish  this  case  from  that  of  Hum- 
phreys. 

The  second  question,  as  to  whether  the  trustees  are  entitled  to 
make  advances  for  behoof  of  the  children  during  their  mother's 
lifetime,  has  no  connexion  with  that  other  one  concerning  her  al- 
leged liferent.  I  need  not  detain  your  Lordships  long  on  this  sub- 
ject. The  difficulty  arises  entirely  out  of  the  clause  I  have  just 
read,  specially  empowering  the  trustees  tomakeadvancesafterthe 
death  of  both  parents,  and  the  question  is  this  :  Are  the  trustees 
thereby  prevented  from  making  advances  or  even  paying  the  in- 
terest in  whole  or  in  part  during  the  mother's  lifetime  ?  I  am 
humbly  of  opinion  that  they  are  not.  One  main  ground  of  my 
opinion  is,  that  the  trustees  are  throughout  the  whole  deed 
vested  witii  discretionary  power,  showing  an  exuberance  of  con- 
fidence in  them,  such  as  I  have  seldom  seen  in  any  deed.  Now, 
are  they  to  be  debarred  from  the  exercise  of  that  discretion 
during  the  survivance  of  the  mother,  who  herself  is  far  from 
being  amply  provided  for,  merely  because  of  the  existence  of 
the  clause  above  referred  to  ?  Are  the  trustees  not  to  be  entitled 
to  pay  the  interest  or  part  of  the  interest  for  the  benefit  of  the 
children  for  whose  behoof  the  capital  is  being  held  ?  My  idea 
is,  that  the  testator  may  have  thought  that  if  the  surviving 
parent  were  in  good  circumstances  there  would  be  no  occasion 
for  making  advances.  But  if  not,  that  he  did  not  intend  to  pre- 
vent, anrl  that  there  is  nothing  in  this  qualified  power  bestowed 
on  the  trustees  which  ought  to  prevent,  them,  in  the  exercise  of 
their  discretion,  making  such  advances  as  they  deem  to  be  necessary 
for  the  welfare  of  the  children.  Therefore,  with  regard  to  the 
second  question,  I  am  of  opinion  that  though  we  cannot  say 
they  are  *' bound,"  we  can  distinguish  between  *' bound"  and 
"  entitled,'*  and  can  find  that  the  trustees  are  entitled  to  make 
such  advances. 

I  observe  too  that  this  lady,  though  not  entitled  to  the  life- 
rent claimed,  seems  to  have  possessed  the  perfect  confidence  of 
her  own  husband,  as  he  appoints  her  one  of  his  trustees,  and 
also  a  tutor  and  curator  to  the  children  ;  and  though  she  can- 
not claim  a  liferent,  the  trustees  may  see  their  way  to  make 
such  advances  to  her  for  behoof  of  the  children  as  wUl  be 
practically  almost  equivalent  to  what  she  claims  on  her  own 
account. 

I  therefore  propose  that  your  Lordships  should  answer  the 
first  question  in  the  negative,  and  the  second  in  the  affirmative, 
only  substituting  the  word  **  entitled  "  for  **  bound." 

Lord  Cowan. — I  concur  in  the  opinion  expressed  by  your 
Lordship,  and  particularly  in  the  last  observation,  that  though 
the  trustees  are  entitled  to  make  these  advances,  they  must,  as 
to  the  exercise  of  that  power,  be  left  to  their  own  discretion. 
I  would  only  add  that  we  are  now  construing  a  deed  of  a  special 
and  very  remarkable  kind,  and  we  must  not  be  taken  as  intend- 
ing to  interpret  the  words  which  have  here  given  rise  to  the 
difficulty,  except  as  regards  the  deed  immediately  before  us  for 
construction. 

Lord  Nea.vbs. — I  concur  in  the  opinion  expressed  by  Lord 
Benholme,  and  I  have  only  to  add  the  suggestion  that  we  should 
find  that  the  trustees  are  entitled  to  make  advances  for  the 
maintenance  and  education  of  the  children.  The  trustees  will 
make  these  advances,  not  under  the  strict  letter  of  the  deed, 
but  under  the  authority  of  the  Court,  and  I  apprehend  that  the 
reason  why  the  Court  gives  that  authority  is  this,  that  the 
children  for  whose  benefit  the  trustees  hold  the  estate  must  be 
kept,  and  that  means  that  they  must  be  maintained  and  edu- 
cated. 

Lord  Justice-Clerk  concurred. 

This  interlocutor  was  pronounced  : — 

"June  21,  1873. — The  Lords  having  heard  counsel  on  the 
Special  Case,  are  of  opinion,  and  find,  in  answer  to  the  first 
query,  that  Mrs.  Spears  is  not  entitled  to  the  liferent  of  the  free 
residue  of  the  trust-estate  of  the  deceased  James  Spears ;  and 
in  anjwor  to  the  second  query,  that  the  parties  of  the  first 
part  are  entitled,  but  not  bound,  to  make  an  allowance 
from  the  annual  proceeds  of  the  trust-estate  for  the  miin- 
^.enance  and   support  of    the  children   of  the  truster's  son, 


the    late    George    Spears,   while    the    mother,    Mrs.    Spears, 
survives,"  etc. 

For  the  first  parties,  Balfour;  John  Robertson,  S.S.C.  AfjtHL 
■  ForUie  second  party,  Omond ;  Jardine,  Stodart,  and  Frasers, 
W.S.  Agents. — For  the  third  parties,  Fraser,  Mackintosh ;  Jardine, 
Stodart,  and  Frasers,  W.S.  Agents. — L  Clerk,  hj. 


June  21,  1873. 
8bc0nd  division. 
Special  Cask  for  John  Grant  and  Another  (Lo^  's 
Executors),  and  Others. 
Succession — Testament — Testamentary    Writing—  Intention — Bt' 
vocation — Legacy — Void  from  uncertainty — A  testator  left  a 
regular  and  holograph  testamentary  deed  disposing  of  his  wbok 
means   in  legacies  and    residuary    bequests.      He  also  left 
another  writing  dated  two  years  later,  holograph  of  himtelf 
and  signed.     This  writing  commenced  thus  :  '*  I  desire  to  be- 
queath as  follows,"  and  there  followed  certain  bequestc  of 
annuities  and  legacies  to  the  same  parties,  with  a  few  excep- 
tions, as  were  favoured  under  the  first  deed.    It  concluded  Uiui, 
"  balance  left   for  further  disposal,*'  but  no  subsequent  di^l 
was  executed.     The  two  documents  were  found  in  the  same 
repository  at  the  testator's  death.     Held,   1.  that  the  seconJ 
dee<l  must  receive  effect  as  a  proper  testamentary  writioc. 
2.  That  it  did  not  exclude  or  revoke  the  first  deed,  but  that, 
so  far  as  not  inconsistent  with  one  another,  the  two  must  he 
read  together  as  forming  one  settlement. 
Held  also  that  a  legacy  to  *'  charities  in    Glasgow.      Da  is 

Abdn.''  was  void  from  uncertainty. 
The  late  John  Low,  a  native  of  Aberdeen,  and  at  one 
time  secretary  of  the  City  of  Glasgow  Bank  at  Glasgov, 
died  on  26th  July  1872.  Mr.  Low  was  a  member,  and 
from  the  year  1856  to  his  death  had  been  an  elder,  of  the 
Free  Church  of  Scotland  and  of  the  congregation  of  Free 
St  John's,  Glasgow.  Down  to  the  time  of  his  death  he 
was  a  contributor  to  the  Sustentation  Fund  and  College 
Fund  of  the  said  Free  Church.  He  was  also  at  the  time  of 
his  death  treasurer  of  the  Sabbath-school  Society  of  Free  St 
John's,  and  he  had  taken  charge  of  a  district  of  the  Local 
Mission  of  the  said  congregation  for  many  years  down  to 
the  beginning  of  the  winter  of  1871,  when  his  health 
failed. 

Mr.  Low  left  two  testamentary  writings,  holograph  of 
and  signed  by  himself,  dated  respectively  the  22d  Maj 
1869  and  22d  April  1872.  These  writings  were  found  ia 
Mr.  Low's  travelling-bag  after  his  death.  The  first  in 
date  was  found  in  a  leather  case  in  the  said  travelling* 
bag,  and  the  one  second  in  date  was  found  in  a  pocket- 
book  in  the  said  travelling.bag,  along  with  a  memoraDdaa 
regarding  the  amount  of  his  means  and  estate,  and  the 
state  of  his  health. 

By  the  first  of  these  writings  Mr.  Low  left  his  whole 
property  to  the  parties  of  the  first  part  to  this  SpecU 
Case,  as  executors,  for  the  purpose  of  carrying  out  the 
following  directions : — 

*'  First. — As  to  the  diai>08al  of  my  effects,  I  desire  that  all  af 
household  furniture,  bed  and  table  linen,  silver-plate,  hooki. 
pictiures,  etc.,  be  sold,  and  out  of  which  funeral  expenses  to  he 
paid. 

*'  Second. — All  investments  to  be  realized,  and  the  money  kit 
on  heritable  property  or  first-class  railway  debenture  bonds. 

'*  I  desire  the  following  legacies  to  be  paid  free  of  duty,  Tix.  :- 
To  John  Low  Brebner  one  himdred  pounds,  John  Low  Pithie 
one  hundred  pounds,  John  Low  Dickie  one  hundred  pounds 
John  Low  Clark  one  hundred  pounds,  being  all  my  nephev!^ 
and  to  Free  St.  John's  Sabbath-schools  twenty  poands,  fttt 
St.  John's  Bible-women  fifty  pounds,  Free  Sfc.  John's  Locii 
Mission  thirty  pounds,  to  be  diistribnied  ia  the  loeal  district 
under  my  charge,  and  visited  by  Mr.  Croinbie  and  oiben^  is 
annual  sums  of  five  pounds  for  six  years. 
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"  To  each  of  my  executors  ten  pounds. 

**  I  desire  the  interest  on  the  residue  of  my  estate  to  be  divided 
into  three  equal  parts  (after  deducting  an  allowance  to  the  party 
who  may  be  appointed  as  factor  for  the  trust),  and  given  to  my 
two  sisters,  Margaret  Lawrie  and  Mary  Breboer,  and  my  sister- 
in-law,  Mrs.  Low,  in  half-yearly  payments. 

*'  The  families  of  the  annuitants  to  get  the  interest  of  their 
mother  until  the  death  (»f  the  last  annuitant,  when  at  the  ensu- 
ing money  term  the  residue  of  my  estate  is  to  be  divided  into 
two  parts — ^the  one-half  for  the  families  of  my  two  sisters  (ex- 
cluding the^iM  ttmrili  of  their  husbands),  and  the  other  half  to 
the  treasurer  of  the  Free  Church  for  the  Sustentation  and 
College  Funds  equally.  The  interent  accruing  to  be  applied  as 
a  contribution  annually  from  Free  St.  John's  Church,  Glasgow, 
for  the  Sustentation  and  College,  and  I  desire  the  portion  of 
interest  to  this  last  fund  to  be  applied  in  forming  two  or  more 
bursaries  as  the  professors  may  suggest,  but  their  recommenda- 
tion subject  to  the  approval  of  Free  St.  John's  Session,  Glasgow. 

"  All  former  wills  cancelled. 

"  Witness  my  hand  this  twenty-second  day  of  May  1869. 

**  John  Low." 

The  second  writing  was  in  these  terms  : — 

"  14  Windsor  Terrace,  St.  Oeorge's  Road, 
"  Glasgow,  22d  April  1872. 
**  I  desire  to  bequeath  as  follows  : — 
•*  Annuities 
to  my  sister  Margaret  £200  p.  annum 

Mary  200  p.  annum 

Mrs.  Low  100  p.  annum 

£500 


free  of  legacy  Duty 

to  my  Nieces 

£liza  Lawrie  or  Brown 

£1000 

for  family 

Sophia  Lawrie  or  Clark 

1000 

Idary  Lawrie  or  Pithie 

2000 

Mrs.  Agnes  Low  or  Dickie 

1000 

Namesons  Brown 

^^*'*^         £100 

Pithie,    y^ 

.      Dickie        ^^ 

600 

Brebner 

Charities  in  Glasgow 

1000 

Do.         Abdn 

1000 

(cm  second  page) 

£7500 

Suppose  my 

estate  to  realize 

£20000 

takeoff 

7500 

£12500 
**  Interest  at  4  p.  c.  on  £12,500  would  pay  the  annuitants, 

but  if  short  take  out  of  capital 

••  To  Agnes  Lawrie  £1000  at  the  death  of  her  mother  exclusive 

of  the  jus  mariti  of  any  husband  she  may  marry. 

'*  Balance  left  for  further  dis^K^saL  John  Low." 

The  value  of  Mr.  Low's  means  at  his  death  was  about 
X20,000.  He  was  never  married,  and  his  nearest  sur- 
viving relatives  were  (1.)  his  sister  Mrs.  Margaret  Low 
or  Lawrie,  and  her  family  ;  (2.)  his  sister  Mrs.  Mary  Low 
<ir  Brebner  and  her  family  ;  and  (3.)  Mrs.  Margaret 
Smith  or  Low,  widow  of  his  half-brother,  and  her  family. 

Mr.  Low's  executors,  as  the  parties  of  the  first  part  to 
this  Special  Case,  maintained — 

1.  That  both  writings  mentioned  herein  were  valid  and  opera- 
tive testamentary  writings. 

2.  That  the  writing  second  in  date  superseded  the  first  to  the 
extent  of  the  snm  of  £20,000  or  thereby ;  and  that — 

3.  That  the  sum  of  £1 1,500  was  intestate  succession  of  the  de- 
oeased,  and  fell  to  be  paid  to  the  next  of  kin,  subject  to  the 
burden  of  the  annuities. 


John  Macdonald,  general  treasurer  of  the  Free  Church 
of  Scotland,  and  Mrs.  Margaret  Smith  or  Low,  Mr.  Low's 
sister- in- law,  as  the  parties  of  the  second  part,  maintained — 

1.  That  the  writing  first  in  date  alone  was  a  valid  and  opera- 
tive testamentary  writing,  and  that  the  writing  second  in  date 
was  merely  a  memorandum  or  jotting,  and  did  not  contain  the 
concluded  wishes  and  directions  of  the  deceased  regarding  the 
disposal  of  his  estate  or  any  part  thereof,  nor  any  revocation  of 
the  first. 

2.  That  in  the  event  of  its  being  held  that  both  writings  were 
valid,  the^second  in  date  should  be  read  under  and  along  with 
the  first,  and  should  only  be  held  to  be  operative  quoad  the 
bequests  to  individuals  specified  in  itself  ;  and 

3.  That  the  bequests  to  congregational  charities  in  the  first 
writing,  and  the  provisions  regarding  the  disposal  of  the  capital 
of  the  residue  therein  made,  fell  to  be  given  effect  to. 

These  questions  were  submitted  to  the  Court : — 

**  1.  Was  the  writing  second  in  date  to  be  held  a  valid  testa- 
mentary writing  ? 

"In  the  event  of  the  first  question  having  been  answered  in 
the  affirmative, 

**2.  Was  the  writing  second  in  date  to  be  held  as  excluding 
and  revoking  the  writing  first  in  date,  as  regarded  the  disposal 
of  the  testator's  whole  estate  in  money,  investments,  etc.  ?  and 

**  3.  Was  the  balance  of  £11,500,  or  thereby,  brought  out  as 
residue  in  the  second  writing  to  be  dealt  with  as  residue  is 
directed  to  be  dealt  with  by  the  first  writing,  or  does  it  fall  to 
be  dealt  with  as  intestate  estate  subject  to  the  annuities  men- 
•tioned  in  the  second  writing  ?  " 

Argued  for  the  first  parties — 

The  words,  *'l  desire  to  bequeath,'*  etc.,  which  introduce  the 
second  deed,  were  a  valid  and  sufficient  form  of  bequest — 
Morris  v.  Mag.  of  Dundee,  26th  June  1857,  ante,  vol.  xxix.  p. 
426  ;  House  of  Lords,  11th  May  1858,  ante,  voL  xxx.  p.  528 ; 
Robb  V.  Ilobb,  14th  May  1872,  ante,  voL  xliv.  p.  383 ;  Lowson 
V.  Ford,  20th  March  186Q,  ante,  voL  xxxviii.  p.  325  ;  Horsburgh 
V.  Horsburgh,  12th  Jan.  1847,  anie,  vol.  xix.  p.  118  ;  Baird  v. 
Jaai),  15th  July  1856,  ant^,  vol  xxviii.  p.  626;  Ersk.  iii.  9.  5, 
Stair  iii.  8.  33  ;  Williams  on  Executors,  L  177* 

Argued  for  the  second  parties — 

The  writing  second  in  date  was  a  more  sketch  of  what  Mr. 
Low  had  in  contemplation,  but  was  not  a  completed  deed 
effectual  either  to  carry  his  estate  or  to  revoke  his  former  will — 
Bell's  Executors  v.  Stodart,  27th  Feb.  1849,  ante,  voL  xxi.  p. 
241,  rev.  House  of  Lords,  28th  June  1852,  anit,  voL  xxiv.  p.  655 
Scott  17.  Sceales,  20th  July  1865,  ante,  vol  xxxvii.  p.  592 
Alves  V.  Alves,  8th  March.  1861,  ante,  voL  xxxiiL  p.  354 
Ogilvie's  Trustees,  25th  Jan.  187.0,  ante,  vol  xlil  p.  204. 

At  advising — 

Lord  Cowak. — The  testator  left  two  writings  purportmg  to 
regulate  his  succession,  the  validity  and  effect  of  which  form  the 
subject  of  the  queries  attached  to  this  Special  Case.  These 
writings  are  respectively  dated  22d  May  1869  and  22d  April 
1872.  Both  are  hologra])h  and  subscribed  by  the  deceased.  The 
first  writing  in  1869  is  in  every  respect  a  regular  and  testa- 
mentary deed,  containing  the  ap];K)intment  of  executors,  with 
directions  as  to  the  realization  of  his  means  and  effects,  and  dis- 
posal of  his  estate  when  realized  in  special  legacies  and  residuary 
bequests  ;  and  it  contains  a  declaration  **  all  former  wills  can- 
celled.** The  second  writing,  of  April  1872,  is  of  a  different 
character  from  the  first.  It  is  quite  informal.  It  states  the 
writer's  desire  to  bequeath  the  special  legacies  therein  men- 
tioned, but  contains  no  disposal  of  the  residue,  and  concluding 
with  the  words  **  balance  left  for  further  disposal" 

The  testator's  death  occurred  in  Aberdeen  on  24th  July  1872, 
whither  he  had  gone  on  a  visit  to  his  sister-in-law,  Mrs.  Low. 
The  writings  referred  to  were  found  in  his  travelling-bag  after 
his  death  ;  the  first  in  date  was  found  in  a  leather  case  in  the 
said  travelling-bag,  along  with  a  dedication  of  himself  to  God, 
and  the  one  second  in  date  was  found  in  a  pocket-book  in  the 
said  travelling-bag,  along  with  a  memorandum  regarding  the 
amount  of  his  means  and  estate.  These  admitted  facts  show  the 
care  with  which  the  deceased  preserved  both  documents  in  his 
^lersonal  custody.     And  it  is  not  immaterial  to  observe  that 
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from  the  memorandiim  as  to  his  means,  it  appears  that  his  for- 
tune Yjetween  the  dates  of  the  two  writings  had  very  considerably 
increasecL 

The  first  question  for  consideration  is,  whether  the  im|)erfect 
writing  second  in  date  is  to  be  reganled  as  testamentary  and 
entitled  to  eflfoct  as  such  ?  This  is  not  unattended  with  diffi- 
culty. The  writing  no  doubt  is  holograph  and  signed,  and  is 
thus  probative  ;  but  the  question  still  is.  What  is  the  character 
of  the  writing  ?  Is  it  a  will  or  not  ?  There  are  expressions  in 
the  writing  which  give  rise  to  grave  doubts  whether  it  was  not 
written  as  a  mere  jotting,  to  be  afterwards  completed  and  put 
into  the  form  of  a  proj)er  deed,  either  by  himself  or  by  a  man  of 
business.  On  the  other  hand,  there  are  words  expressive  of 
testamentary  intention  and  of  direct  bequest  to  individuals 
named  ;  and  the  writing  itself  is  not  in  the  form  of  instructions 
to  a  law-agent  with  the  view  of  its  contents  being  emlKxlied  in 
a  formal  deed  ;  nor  is  there  any  extrinsic  evidence  of  its  being 
intended  to  be  use<l  for  that  purpose  and  no  other.  That 
was  the  peculiarity  which  led  the  House  of  Lords  in  the 
lemling  case  of  Monro  v.  Coutts,  July  7,  1313,  1  Dow,  437,  to 
reverse  the  judgment  of  this  Court,  and  to  hold  a  writing  sub- 
scribed by  the  party,  and  purporting  to  be  **  codicil  to  my  will,' 
not  testamentary.  And,  on  the  same  principle,  it  was  that  the 
decision  in  Lowson  v.  Fonl,  Mar.  20,  1866  proceeded,  in  re- 
jecting three  of  the  four  writings  there  in  question,  and  in 
holding  only  one  of  them  testamentary.  The  three  rejected 
papers  were  reganled  as  mere  directions  to  be  acted  on  by  the 
gentlemen  to  whom  they  were  addressed,  making  an  addition  to 
the  i)revious  will,  while  the  fourth  writing  would  have  suffered 
the  Kame  fate  had  it  not  contained  a  clear  expression  of  intention 
— that  whether  added  to  the  will  or  not  it  was  to  have  effect. 
In  this  case  the  writing  of  April  1872  does  not  partake  of  that 
character  at  alL  It  contains  a  clear  expression  of  the  testator's 
will  as  to  the  matters  with  which  it  deals  affecting  his  succession. 
Then  it  is  found  in  the  same  place  of  de|)osit  with  the  complete 
writing  of  the  prior  date,  although  not  put  up  with  it  in  the 
same  cover — the  two  writings,  however,  being  carried  with  him 
in  his  travelling-bag,  evidently  not  less  for  safety  than  to  have 
them  under  his  immediate  control.  It  would  be  inconsistent, 
in  my  opinion,  with  the  principle  on  which  the  Court  in  such 
questions  has  invaiiably  acted,  to  refuse  effect  to  this  writing  as 
testamentary.  I  am  therefore  of  opinion  that  the  first  question 
should  be  answered  in  the  affirmative. 

The  second  inquiry  relates  to  the  effect  of  this  second  deed 
upon  the  first  writing,  dated  in  May  1869 — whether  it  excludes 
and  revokes  its  contents  as  regards  the  disposal  of  the  testator's 
whole  estate,  or  merely  alters  and  modifies  its  contents,  leaving 
the  nomination  of  executors  untouched.  It  is  contended  by  the 
first  parties  that  the  second  deed  is  a  total  revocation  of  the 
disposal  of  the  testator's  moans  and  estate  contained  in  the  first 
deed,  at  least  to  the  extent  of  £20,000  ;  while  the  second  parties 
contend  that  the  second  deed  is  effectual  merely  to  alter  the 
first  dee<l  in  the  matter  with  which  it  specially  deals.  Were 
the  former  view  to  prevail,  the  residt  must  be  that  the  testator's 
estate,  except  in  so  far  as  specially  bequeathed  by  the  second 
dee<l,  must  bo  held  intestate  succession.  But  the  contents  of 
the  second  deed  are  not,  as  I  think,  such  as  to  justify  that  view 
of  the  testator's  intention. 

By  the  first  dated  deed  the  testator  had  in  due  form  effec- 
tually disposed  of  his  whole  estate.  That  deed  was  found 
carefully  preserved  by  him  in  his  personal  custody  at  his  death. 
It  was  found  in  a  perfect  state,  without  mutilation  in  any  respect. 
Had  there  been  any  intention  of  revoking  the  deed,  or  of  recall- 
ing any  of  its  provisions,  there  was  nothing  to  have  prevented 
him  cancelling  or  destroying  the  writing  if  he  was  so  inclined. 
No  doubt  it  was  open  to  the  testator  to  have  expressly  recalled 
this  deed  in  whole  or  in  part,  by  a  separate  writing,  but  such 
writing  must  in  express  terms  recall  the  previous  will,  and  mere 
doubtful  expressions  will  not  operate  that  effect.  In  the  pre- 
sent case  tliere  are  no  words  of  revocation  at  all.  There  are 
certain  bequests  provided  for  holding  the  deed  to  be  testamen- 
tary— and  the  only  wonls  allege<l  by  implication  to  indicate  an 
intention  in  the  testator's  mind  to  change  the  destination  of 
the  residue  of  his  estate  are  **  balance  left  for  further  disposal." 
The  previous  will  had  disposed  of  his  whole  residue.  The  words 
may  possibly  be  viewed  as  indicating  some  intention  at  a  future 
Mme  to  consider  whether  he  should  adhere  to  that  disposition 


of  it,  or  to  make  an  alteration  on  it  in  whole  or  in  part.  They 
truly  indicate  no  more — if  they  can  be  held  to  be  a)iplicable  to 
the  whole  residue  dis|K)sed  of  by  his  will  of  May  1869  at  all 
The  view  I  take  of  the  imxK>rt  of  the  words  is,  that  be  might 
possibly  at  some  after  time  make  a  farther  disposal  by  legacies 
to  individuals,  or  otherwise,  similar  to  what  he  had  done  in  tbii 
very  writing ;  and  although  such  bequests  when  made  wonld 
diminish  the  amonnt  of  the  estate,  there  is  no  indication  of  a 
desire — far  less  an  intention— to  disturb  the  destination  of  red- 
due  generally  contained  in  his  prior  testamentary  deed.  When 
a  testamentary  writing  is  left  by  a  testator  nnexceptionable  in 
itself,  doubtful  or  equivocal  expreaaiont  in  a  subsequent  testa- 
mentary writing  will  not  infer  the  revocation  of  the  X're^«'tu 
wiU.  The  whole  of  this  doctrine  nnderwent  consideration  in 
the  case  of  Horsbnrgh  (May  4,  1845,  9  D.  324),  and  more 
recently  in  the  case  of  Stodart  v.  Grant  (June  1852,  1  ^acq. 
153),  in  which  case  it  was  held  by  the  House  of  Lords,  revers- 
ing the  judgment  of  this  Court,  to  be  a  fixed  principle  that  the 
mere  fact  of  making  a  subsequent  will  does  not  work  a  total 
revocation  of  a  prior  one,  unless  the  latter  ex^vressly  revokes 
the  former,  or  the  two  be  incapable  of  standing  together.  The 
rule  in  such  cases  was  held  by  the  House  of  Lords  to  have  been 
well  stated  in  the  opinion  of  Lord  Moncreiff,  who  was  in  tbe 
minority  in  this  Court,  that  **  where  a  jieraon  deceased  has  left 
various  writings,  probative  in  themselves,  for  disposing  of  bis 
or  her  property,  they  are  to  be  understood  as  constituting  one 
testamentary  settlement,  in  so  far  as  they  hare  not  been  re- 
voked, and  are  not  inconsistent  with  each  other."  The  same 
principle  is  stated  even  more  strongly  in  the  opinion  of  Lord 
Fullerton,  who  also  was  in  the  minority.  I  consider  this  ao- 
thority  directly  applicable  to  this  case.  The  two  writings  were 
found  together  in  the  testator's  reiKtsitories,  and  were  to  Ic 
held  and  given  effect  to  as  one  testament.  There  is  no  incon- 
sistency or  difficulty  in  giving  to  both  of  them  their  just  effect 
and  meaning  as  regulating  the  testator's  succession,  as  will  be 
immediately  shown.  And,  in  my  apprehension,  to  hold 
the  doubtful  or  equivocal  words  in  the  last  deed,  on  which  re- 
liance is  placed  as  amounting  to  a  revocation  of  the  first  deed, 
would  be  to  disregard  the  established  principles  to  which  I  havs 
adverted.  For  these  reasons,  I  am  of  opinion  that  the  secund 
and  third  questions  must  be  answereid — the  second  in  tbe 
negative,  and  the  third  in  the  affirmative  as  to  its  first  hraoek 
and  in  the  negative  as  to  its  second  branch. 

As  regards  the  effect  of  the  second  writing  and  its  several 
provisions,  its  true  construction,  I  think,  must  lead  to  tbcM 
results : — 

1.  That  the  annuities  provided  to  his  two  sisters  and  to  "Un. 
Low  supersede  the  bequest  in  the  first  writing  to  them  of  tbe 
interest  on  the  residue,  to  be  taken  in  three  equal  parts  in  half- 
yearly  payments. 

2.  That  the  families  of  the  annuitants  take  the  interest  of 
their  mothers  until  the  death  of  the  last  annuitant. 

3.  That  the  two  bequests  to  charities  in  Glasgow  and  chariiici 
in  Aberdeen  are  void  from  vagueness  and  uncertainty. 

And  4.  That  the  residue,  as  appointed  by  the  first  deed,  will 
fall  on  the  death  of  the  last  annuitant  to  be  divided  betwvea 
the  parties,  and  for  the  purposes  and  in  the  manner  prescribed 
by  the  testator  in  that  deed. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced  : — 

**  2l8t  June  1873. — The  Lords,  having  heard  counsel  on  tbe 
Special  Case,  are  of  opinion,  and  find,  in  answer  to  the  iint 
query,  that  the  writing  second  in  date  is  a  valid  testamentary 
writing  :  In  answer  to  the  second  query,  that  the  writing  seeosd 
in  date  does  not  exclude  and  revoke  the  writing  first  in  date  ai 
regards  the  disposal  of  the  testator's  whole  estate  in  money, 
investments,  etc.  ;  and  in  answer  to  the  third  queij,  that  tbe 
balance  of  £11,500  or  thereby,  brought  out  as  reaidne  in  the 
second  writing,  is  not  to  be  dealt  with  as  intestate  estate,  bat 
as  disposed  of  by  the  first  writings"  etc. 

For  the  First  Parties,  Solicitor-General  (Clark,  Q-CL^  Jametm ; 
John  Auld,  W.S.  Agent.^For  the  Seomd  Parties,  Ckgiion, 
Innes  ;  Dalmahoy  and  Cowan,  W.S.  AffeiUa, — R.  ClerL      MJ, 


1873. 


THE  SCOTTISH  .JURIST. 


455 


June  24,  1873. 

second  division. 

Jean  Bobie,  Pursuer,  v.  Scott  Bower  and   Another 

(James  Lauder's  Trustees),  Defenders. 

Obligation — Proof— Parole — A  verbal  agreemeot  of  the  nature 
of  a  family  arrangement  for  the  board  and  maintenance  of 
orphan  children  was  made  by  their  father's  trustees  with  a 
lady  who  was  his  cousin.  With  a  view  to  carry  out  this 
arrangement,  she,  with  tlie  knowledge  and  approval  of  the 
trustees,  took  a  lease  of  a  house  for  seven  years,  bought  ad- 
ditional famiture,  and  incurred  other  expenses.  After  the 
agreement  had  been  acted  on  for  some  time,  the  trustees 
resiled  from  it.  Held  that  though  parole  evidence  was  not 
competent  to  prove  the  agreement  as  extending  over  a  period 
of  years,  so  as  to  found  a  claim  of  damages  for  breach 
thereof,  yet  parole  evidence  was  competent  to  prove  the 
footing  on  which  parties  acted ;  and  it  being  established  on 
the  proof  that  the  lady  had  been  a  loser  through  disburse- 
ments made  on  the  faith  of  such  an  agreement,  held  that  she 
was  entitled  to  be  reimbursed  for  her  loss. 

In  this  action  the  pursuer  sued  the  defenders  for  £100 
sterling  *'  in  name  of  damages  and  solatium  in  the 
premises,"  alleging  an  agreement  with  them  as  trustees  of 
the  late  James  Lauder,  and  tutors  and  curators  of  his 
children,  entered  into  in  March  1870,  whereby  she  was  to 
receive  into  her  house  the  four  younger  of  these  children 
at  a  board  of  £60  per  annum  each  until  the  youngest 
attained  majority.  From  this  agreement  she  alleged  the 
defenders  withdrew  in  the  summer  of  1871. 

The  circumstances  of  the  case  are  thus  explained  in  the 
note  to  the  Lord  Ordinary's  interlocutor : — 

'*  The  arrangement  alleged  to  have  been  entered  into  between 
the  pursuer  and  defenders  was  somewhat  peculiar,  but  not  an 
unnatural  one,  in  the  circumstances  in  which  the  parties  were 
placed.  The  pursuer  was  a  cousin  of  the  late  Mr.  Lauder,  who 
died  in  1866,  leaving  several  children,  some  of  them  in  minority 
and  some  in  pupilarity.  His  trust-deed,  under  which  the  de- 
fenders act,  and  by  which  they  are  appointed  tutors  and  cui'ators 
to  the  children,  contains  provisions  for  keeping  the  family  to- 
gether, and  with  that  view  he  directed  the  house  in  Lutton 
Place,  in  which  he  lived,  to  be  kept  as  a  home  for  his  children, 
and  his  household  furniture  to  be  preserved  for  their  use  until 
the  yotmgest  child  should  attain  the  age  of  twenty-one  years  as 
regards  sons,  or  majoiity  or  marriage  as  regards  daughters.  In 
the  end  of  1869,  in  consequence  of  the  marriage  of  the  eldest 
daughter,  who  had  previously  managed  the  household,  it  became 
necessary  that  the  trustees  should  make  new  arrangements  for 
the  maintenance  and  care  of  the  children,  of  whom  there  were 
foar,  the  only  other  daughter,  Agnes,  being  then  about  fifteen 
years  old,  and  having  two  elder  brothers  and  one  yoimger,  about 
eight  or  nine  years  old.  The  pursuer  alleges  tliat  Mr.  Bower, 
<nie  of  Mr.  Lander's  trustees,  who  seems  to  have  been  an  intimate 
friend  of  all  the  parties,  and  Mr.  John  Lauder,  the  other  trustee, 
after  some  negotiation,  arranged  with  her  that  the  house  in 
Lutton  Place  should  be  given  up,  and  that  the  children  should 
be  placed  under  her  care,  in  a  house  to  be  taken  by  her,  on  the 
agreement  that  a  sum  of  j^60  a  year  should  be  paid  for  the  board 
of  each  of  them,  and  that  they  should  remain  with  her  so  long 
at  they  should  respectively  be  under  the  guardianship  of  the 
tntatees.  It  is  stated  to  have  been  part  of  this  arrangement, 
that  the  furniture  in  the  Lutton  Plaice  house  should  be  given 
orer  to  the  pursuer,  who  had  not  then  a  house  of  her  own,  to 
enable  her  to  furnish  the  larger  and  more  important  rooms  of 
the  house  to  be  taken  by  her,  and  to  be  kept  by  her  for  the  use 
of  the  children,  and  that  her  house  was  to  come  substantially 
in  place  of  the  Lutton  Place  house  under  the  settlement  of  the 
late  Mr.  Lauder.  The  pursuer  who,  at  the  time  referred  to, 
was  a  boarder  with  a  friend,  further  alleges,  that  on  this  ar- 
rangement being  made,  and  in  reliance  on  the  defenders*  fulfil- 
ment of  their  part  of  it,  she,  with  the  knowledge  and  approval 
of  the  defenders,  took  a  house  of  a  size  and  character  suitable 
for  carrying  it  out  for  seven  years  ;  and  it  is  proved  that  she 
into  a  lease  for  tliat  period,  of  a  house  in  Frederick 


Street  of  ten  rooms  and  kitchen,  at  a  rent  of  £68,  and  that  as 
soon  as  certain  repairs  required  were  made  by  the  landlord,  viz., 
in  April  1870,  the  Lutton  Place  furniture  was  moved  into  it, 
and  the  children  took  up  their  residence  there  with  the  pursuer. 
About  February  1871,  Alexander,  the  eldest  of  Mr.  Lauder's 
sons,  left  the  house  aifter  serious  differences  had  occurred  be- 
tween him  and  the  pursuer.  In  August  following,  the  other 
children  went  to  Dunfermline  to  spend  some  holidays  and  never 
returned,  but  were  sent  by  the  defenders  to  board  in  another 
house  in  Edinburgh.  .  .  .  The  house  was  left  on  the  pursuer's 
hands,  and,  from  October  onwards,  it  appears  that  the  defenders 
demanded  delivery  of  the  Lutton  Place  furniture,  in  order  to 
have  it  sold.  The  pursuer  succeeded  in  getting  the  lease  taken 
over  by  another  tenant  shortly  before  Whitsunday  1872,  and 
the  furniture  belonging  to  the  defenders  was  then  (riven  up  to 
them." 

The  pursuer  accordingly  stated — 

CoND.  16.  By  and  in  consetjuence  of  the  defenders'  said 
promise  and  agreement,  and  their  withdrawing  therefrom,  and 
failure  to  fulfil  the  same,  the  expenses  which  she  had  disburse<1, 
and  the  arrangement  which  she  then  had  made  on  the  faith 
thereof,  had  been  lost  and  fnistr^ited.  In  particular,  the  rents 
of  said  house  falling  due  at  Martinmas  1871  and  Whitsunday 
1872,  and  also  the  yearns  taxes,  had  been  paid  by  her.  At 
Whitsunday  1872  she  succeeded  in  getting  relieved  of  the  lease. 
By  the  defenders'  said  conduct  she  not  only  had  been  subjected 
to  pecuniary  loss  as  above  stated,  but  also  had  been  injured  in 
her  character  and  wounded  in  her  feelings.  The  sum  of  £100 
would  be  a  very  moderate  reparation  to  her  for  the  said  loss, 
injury,  and  damage. 

She  pleaded — 

2.  The  defenders,  having  by  their  actings  and  conduct  in  re- 
lation to  her,  as  above  set  forth,  caused  her  loss,  injury,  and 
damage,  they  were  liable  to  her  in  reparation  therefor.  3. 
The  defenders,  as  trustees  foresaid,  were  liable  to  her  in 
the  sums  sued  for,  and  she  was  entitled  to  decree  against  them 
as  concluded  for.  5.  The  defenders  were  liable  personally  and 
conjunctly  and  severally  to  the  pursuer  in  the  sums  concluded 
for  in  the  event  of  their  having  exceeded  their  powers  as  trustees 
foresaid. 

The  defenders  pleaded — 

2.  The  pursuer's  statements  were  irrelevant,  non-specific,  and 
insufficient  to  support  the  conclusion  for  damages  and  repara- 
tion; they  having  had  no  power  to  enter  into  the  contract  averred, 
the  action  fell  to  be  disn^ssed. 

The  Lord  Ordinary  (Shand),  on  6th  January  1873, 
pronounced  this  interlocutor  : — 

<*  Finds  that,  in  or  about  the  month  of  March  1870,  the 
defenders  arranged  and  agreed  with  the  pursuer  that  the 
children  of  the  late  James  Lauder,  then  in  minority  or  in 
pupilarity  respectively,  other  than  his  eldest  daughter,  should, 
at  or  before  Whitsunday  1870,  reside  in  family  with  the 
pursuer,  and  be  boarded  by  her  at  the  rate  of  £60  ])er 
annum  respectively,  until,  in  the  case  of  sons,  they  should 
attain  to  twenty-one  years  of  age,  and  in  the  case  of  a 
daughter,  Agnes  Lauder,  until  she  should  attain  that  age  or  be 
married  ;  and  that  to  enable  the  pursuer  to  receive  the  children 
under  this  arrangement,  it  was  stipulated  by  the  defenders,  and 
agreed  to,  that  the  pursuer  should  take  a  suitable  house  for 
their  accommodation  ;  and  it  was  further  agreed,  that  to  enable 
her  to  furnish  the  house,  she  should  have  the  use  of  the  late  Mr. 
Lauder's  furniture,  situated  in  the  house  in  Lutton  Place,  for- 
merly occupied  by  him,  and  after  his  death  by  his  fainily  : 
Finds  that,  in  reliance  on  this  arrangement,  and  in  order  to 
enable  her  to  perform  her  part  thereof,  the  pursuer,  with  the 
knowledge  and  approval  of  the  defenders,  took  a  lease,  for  a 
period  of  seven  years,  of  a  house  in  Frederick  Street,  having  the 
requisite  accommodation,  and  that  the  furniture  above  mentioned 
was  removed  to  it  about  the  end  of  April  1870,  at  which 
date  children  of  the  late  Mr.  Lauder,  under  the  said  arrange- 
ment, went  to  reside  there  with  the  pursuer ;  and  the  pursuer 
incurred  considerable  expense  in  supplying  a  variety  of  articles 
of  fumittve  required  for  the  said  house,  beyond  the  furniture 
taken  from  Lutton  Place :  Finds  that  the  stipulated  board  of 
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£60  was  paid  for  said  children,  four  in  number,  till  25th  April 
1871,  when  Alexander  Lauder,  the  eldest  son,  with  the  pursuer's 
cunsent,  ceatted  to  reside  with  her,  and  for  the  remaining  three 
children,  board  has  been  paid  down  to  25th  October  1871 : 
Finds  that  the  defenders,  though  called  on  to  do  so,  have  de- 
clined to  pay  board  for  the  children  thereafter,  or  to  proceed 
further  in  carrying  out  or  implementing  the  said  arrangement : 
Finds  that  this  declinature  on  their  part  has  been  caused,  not 
by  any  failure  on  the  pursuer's  part  to  f ulHl  her  part  of  the  paid 
arrangement,  or  by  any  conduct  on  her  part  to  justify  it,  but 
because  of  her  refusal  to  continue  to  board  the  children  on 
different  and  more  favourable  terms  for  the  defenders  than  those 
agreed  to  between  her  and  the  defenders  as  aforesaid  :  Finds 
that,  in  consequence  of  the  defenders'  declinature  to  carry  out 
the  said  arrangement,  the  pursuer  has  sustained  loss  to  the 
extent  of  £50,  in  respect  of  outlays  made  by  her  on  account  of 
rent,  taxes  and  rates  for  said  house  down  to  April  or  May  1872, 
when  she  was  relieved  of  her  liability  therefor,  and  on  account 
of  furniture  provided  by  her  for  said  bouse,  to  enable  her  to 
fulfil  her  part  of  said  arrangement,  and  which  she  was  obliged 
to  sell  at  a  sacrifice  :  Finds  in  law,  that  the  defenders  are 
liable  to  reimburse  the  pursuer  in  said  loss  so  sustained  by  her : 
Therefore  decerns  against  the  defenders  for  said  sum  of  £50 : 
Finds  the  pursuer  entitled  to  expenses,"  etc. 

**  Note. —  .  .  .  This  unfortunate  litigation  has  thus  arisen 
entirely  with  reference  to  the  pursuer's  claim  of  damages. 

'*  That  claim  is  not  maintained  upon  the  ordinary  footing  of 
damages  for  breach  of  contract  where  the  pursuer  claims  not 
only  indemnification  against  loss,  but  payment  for  loss  of  profit 
or  advantage,  caused  by  the  defenders'  failure  to  implement  a 
contract,  or  for  breach  of  it.  The  claim,  as  insisted  in,  is  limited 
to  reimbursement  of  actual  loss  alleged  to  have  been  sustained 
by  the  pursuer  in  consequence  of  outlays  made,  and  responsi- 
bility undertaken  by  her,  with  the  knowledge  and  approval  of 
the  defenders,  to  enable  her  to  carry  out  her  part  of  an  under- 
taking and  agreement  entered  into  with  the  defenders,  but  which 
the  defenders  have  failed  or  refused  to  carry  out  on  their  part, 
to  the  loss  of  the  pursuer.  .  .  . 

"  At  the  proof,  which  took  place  before  the  Lord  Ordinary, 
the  pursuer  admitted  that  there  was  no  written  agreement  be- 
tween the  parties,  and  that  she  was  unable  to  prove  the  agree- 
ment by  writing,  and  it  was  thereupon  maintained  for  the 
defenders  that  parole  evidence  on  the  subject  was  incompetent. 
The  Lord  Ordinary  repelled  this  objectio^^  and  admitted  the 
parole  evidence  tendered.  Had  the  case  boen  one  of  implement, 
or  an  ordinary  claim  of  damages  for  non-implement  or  breach  of 
contract,  such  evidence  in  proof  of  an  agreement,  to  extend  over 
a  period  of  years,  would  have  been  inadmissible  ;  but  the  Lord 
Ordinary  was  and  is  of  opinion  that  the  case  falls  within  the 
rule  to  which  effect  was  given  in  Bell  v.  Bell,  9th  July  1841, 
ante^  vol.  xiii.  p.  628,  and  in  the  previous  case  in  regard  to  the 
Melville  Monument  there  referred  to  (Walker  v,  Milne,  10th 
June  1823,  2,  S.  379),  viz.,  that  parole  evidence  of  the  ar- 
rangement and  actings  of  parties  is  competent  when  the  claim 
made  is  for  relief  or  indemnity  from  actual  loss  sustained  by  a 
party  acting  in  reliance  on  the  fulfilment  by  another  who  has 
refused  to  carry  out  his  part  of  an  arrangement,  which  had  been 
entered  into,  but  which  could  only  be  made  legally  binding,  so 
as  to  be  capable  of  enforcement  on  being  committed  to  writing. 
The  indemnification  from  loss  which  in  such  a  case  is  claimed 
has  been  directly  caused  by  the  representations  and  conduct  of 
a  party  who  refuses  to  fulfil  his  undertaking.  The  claim  for 
relief  is  supported  by  obvious  considerations  of  equity,  and  it  is 
only  reasonable  that  the  representations  and  conduct  of  the 
parties  which  give  rise  to  it  should  be  capable  of  proof  in  the 
ordinary  way  in  which  representations,  actings,  and  conduct  are 
generally  proved,  viz.,  by  parole  evidence. 

*'  Into  the  details  of  the  case  or  the  proof,  the  Lord  Ordinary 
deems  it  unnecessary  to  enter  very  fully.  He  is  of  opinion  that 
an  arrangement  of  the  general  nature  above  mentioned  was 
entered  into  between  the  parties.  The  parole  evidence  of  the 
j)urfluer,  Mr.  Boss,  and  Mr.  Bower,  seem  to  lead  to  this  infer- 
ence. The  provisions  of  Mr.  Landers  deed  make  such  an 
arrangement  reasonable  and  probable,  and  the  facts — (1.)  of  the 
pursuer  herself  undertaking  the  responsibility  of  such  a  lease  as 
she  entered  into,  and  (2.)  of  the  furniture  supplied  by  the  de- 
fenders having  been  really  necessary  for  the  continued  occupa- 


tion of  the  house,  are  matters  of  real  evidence  which  strongly 
support  the  pursuer's  case. 

"  The  evidence,  further,  in  the  opinion  of  the  Lord  Ordinary, 
shows  that  the  pursuer  undertook  the  responsibility  of  the 
house,  and  supplied  a  considerable  amount  of  fumitore  of  her 
own,  suitable  for  its  occupation,  with  the  knowledge  of  the  de- 
fenders, and  in  reliance  on  their  representations  and  actings, 
and  on  their  fulfilment  of  the  arrangement  entered  into. 

"  It  remains  only  for  consideration  whether  the  defenders 
unwarrantably  refused  to  go  on  with  the  arrangement,  and  in 
consequence  the  pursuer  sustained  loss,  in  the  sense  already  ex- 
plained, and  the  Lord  Ordinary  is  of  opinion  that  both  of  these 
questions  must  be  answered  in  the  affirmative.  It  cannot^  per- 
haps, be  said  that  if  the  children,  from  causes  over  which  the 
defenders  had  no  control,  had  themselves  refused  to  continoe  to 
reside  with  the  pursuer,  and  had  left  her  against  the  defeoden- 
rcmonstranccs  and  efforts,  that  the  defenders  would  have  beai 
liable  to  such  a  claim  as  the  present,  for  the  agreement  whidi 
was  entered  into,  without  its  terms  being  very  clearly  defined, 
taken  reasonably,  would  probably  not  admit  of  being  carried  tlie 
length  of  an  absolute  undertaking  by  the  defenders,  that,  in  uy 
circumstances,  the  children  should  reiide  for  the  full  term  witli 
the  pursuer,  but  amounted  to  this  only,  that  the  defenders,  vbo 
had  the  control  of  the  trust  funds,  would  use  all  means  in  their 
power  for  this  purpose.  But  it  is  unnecessary  to  consider  thii 
view,  for  it  is  cle;:ir  to  the  Lord  Ordinary  that  three  of  ibe 
children  would  have  been  quite  ready  to  remain  with  the  pur- 
suer had  the  defenders  desired  it,  and  that  the  true  caose  of 
their  being  taken  away,  or  rather  of  their  not  having  retamol 
as  they  intended  to  do  after  their  holida3^,  was  the  parsoer'i 
refusal  to  reduce  the  agreed-on  rate  of  boai;|l  from  £60  to  £45. 
The  defenders  founded  on  the  pursuer's  letter  of  22d  Msrck 
1871,  as  showing  that  she  was  quite  willing  that  the  wbok 
family  should  leave  her,  but  the  explanation  of  that  letter  is 
evidently  the  same  as  that  of  some  similar  expressions  used  by 
the  pursuer,  and  spoken  to  by  some  of  the  witnesses,  viz.,  tn- 
porary  annoyance  and  impatience  at  the  conduct  of  one  or  mon 
of  the  members  of  the  family.  The  alleged  excess  in  expendi- 
ture, taking  the  board  and  outlays  together,  of  the  childrei'i 
income  is  not  very  clearly  proved,  but,  even  if  it  were  so,  woiH 
not  justify  the  defenders  in  withdrawing  the  children,  as  tiMy 
did,  without  indenmifying  the  pursuer.  The  defenders  had  il 
in  their  power  to  restrict  the  outlays  beyond  the  board  to  SKk 
sum  as  they  desired. 

**  The  Lord  Ordinary  is  of  opinion  that  the  loss  proved  luy 
fairly  be  taken  at  £50.  The  rent  of  the  house,  with  rates  ttd 
taxes,  is  stated  at  £88.  The  pursuer  had  about  six  moatW 
rent  and  charges,  or  £44,  to  pay,  without  any  return,  but  she 
and  Mrs.  Stevenson  had  the  use  of  the  house  for  tbemselvei. 
and  the  loss  on  this  head  ought  not  to  be  estimated  beyond  £2S 
or  £30.  The  loss  in  furniture  is  not  very  clearly  proved,  Ud 
the  Lord  Ordinary  is  satisfied  that  it  mast  have  been  from £90 
to  £25,  and  on  the  whole,  therefore,  he  has  fixed  the  total  k* 
at  £50,  for  which  decree  has  been  given." 

The  defenders  reclaimed. 
Argued  for  them — 

(1.)  The  contract  if  proved  was  uUra  vires  of  the  trustees,  uA 
could  not  be  insisted  in  to  any  effect.  (2.)  The  contract  alleged 
could  only  be  proved  by  writ  or  oath  of  the  parti<?8 — Walker  f. 
Milne,  10th  June  1823,  2  S.  379 ;  Bell  r.  Bell,  9th  July  mh 
ante,  vol  xiiL  p.  628 ;  Walker  v,  Flint,  20th  Feb.  1863,  mtt, 
vol.  XXXV.  p.  253 ;  Fowlie  v.  M'Lean,  18th  Jan.  1868,  mUe^ynl 
xl.  p.  141  ;  Stewart  r.  Clark,  4tli  March  1871,  ante,  vol  xfiH 
p.  412 ;  Johnston  v.  Goodlet,  16th  July  1868,  ante,  vol  xLf 
612  ;  Edmonston  v,  Edmonston,  7th  June  1861,  ante,  vol  xxjbl 
P.J514. 

At  advising — 

Lord  Justicb-Clerk. — The  view  which  the  Lord  OrdisHJ 
has  taken  of  this  case  assumes,  and  I  think  justly  assumes,  that 
the  claim  which  he  has  sustained  is  neither  for  implemeot  d 
the  contract  alleged,  nor  for  loss  of  expected  advantage  from  it 
I  am  inclined  to  go  further.  I  think  the  claim  can  only  be  sap- 
]>orted  on  the  footing  that  there  was  no  concluded  or  bindii; 
contract,  and  therefore  could  be  no  breadi  of  it.  Had  it  bees 
necessary  for  the  pursuer  to  prove  a  contract  for  a  tenaof  jfWD 
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of  the  nature  alleged,  there  would  have  been,  in  my  opinion, 
great  difficulty — I  go  no  further— in  the  mode  of  proof.  But  such 
is  not  the  nature  of  the  claim,  at  least  to  the  extent  to  which  I 
am  disposed  to  sustain  it.  The  footing  on  which  the  parties 
acted  was  not  and  could  not  have  been  that  of  a  binding  con- 
tract. It  was  a  family  arrangement,  the  substance  of  which  was 
that  the  children  should  live  with  the  pursuer,  and  beyoud 
doubt  it  was  contemplated  that  this  arrangement  should  be  of 
some  endurance.  This  was  the  essence  of  any  mutual  under- 
standing between  the  parties  ;  all  the  rest  were  mere  incidents. 
The  house  they  were  to  occupy,  the  board  they  were  to  pay, 
were  merely  the  details  under  which  the  imdertaking  was  to 
receive  effect.  It  is  plain  that  under  such  an  arrangement 
neither  party  was  or  could  be  bound  to  continue  to  observe 
it ;  and  ceasing  to  observe  it  was  no  breach  of  contract.  But 
it  does  not  follow  that  if  the  arrangement  be  terminated  by  the 
act  of  one  party,  the  other  has  not  a  claim  to  be  kept  free  of 
loss  ;  and  that  is  the  only  footing  on  which  the  pursuer's  claim 
can  rest. 

The  6rst  question  is,  whether  parole  proof  of  the  footing  on 
which  the  parties  acted  is  competent.  I  have  no  doubt  about 
that ;  indeed  the  statements  on  record  are  almost  of  themselves 
aafficient  to  establish  the  ground  of  action.  But  I  have  no 
doubt  it  was  competent  to  prove  the  res  gestcB  by  parole.  It 
was  a  terminable  arrangement,  which  might  be  ended  at  pleasure, 
and  the  lease  of  the  house  was  no  more  of  thd  essence  of  the  bar- 
gain than  if  the  pursuer  had  engaged  a  governess,  or  a  tutor,  or 
a  carriage  and  horses,  with  the  knowledge  and  approval  of  the 
trustees.  To  apply  the  restriction  of  proof  to  writ  or  oath  to 
thia  case  would  be  extravagant.  The  proof  has  been  taken,  and 
leaves  no  doubt  at  all  on  the  fact  of  the  arrangement  having 
been  made,  and  the  house  having  been  taken  and  furnished 
irith  the  knowledge  and  approval  of  the  trustees. 

This  being  so,  is  there  a  claim  for  indemnity  ?  I  entertain  no 
donbt,  both  on  principle  and  on  authority,  that  there  is  ;  that 
the  arrangement  necessarily  included  the  condition  that  if  the 
arrangement  was  terminated,  it  should  not  be  to  the  loss  of  one 
party.  I  agree  with  the  Lord  Ordinary  as  to  the  amount.  This 
•WBB  an  arrangement  which,  before  it  could  be  acted  on  in  any 
iray,  implied  considerable  outlay  on  the  part  of  Miss  Dobie. 
She  took  a  large  house,  and  purchased  furniture  in  order  to  carry 
out  the  arrangement  to  which  she  had  agreed,  and  with  the 
knowledge  and  approbation  of  the  trustees.  She  lost  by  the 
abmpt  termination  of  it,  and  I  think  is  entitled  to  what  the 
Lord  Ordinary  has  awarded. 

liOKDS  Cow  AN  and  Benholme  concurred. 

LoBD  Neaves. — I  concur  with  your  Lordships,  and  would 
only  remark  on  two  points.  Firsts  1  do  not  think  that  the 
summons  can  be  said  to  be  well  laid,  though  it  does  in  a  way 
cover  the  claim  now  insisted  in.  Second,  1  think  that  the  legal 
principle  applicable  to  the  case  is  this  :  that  when  parties  are 
engaged  mutually  in  promoting  an  object  of  common  interest, 
and  the  expenses  entailed  in  furthering  that  object  are  thrown 
on  one  of  the  parties,  then  when  that  expenditure  fails  of  ob- 
taining the  end  aimed  at,  the  party-disburser  must  be  recom- 
pensed, as  being  the  disburser  for  a  common  object.  This  is 
not  the  case  of  a  contract  of  which  specific  implement  can  be 
enforced,  but  the  circumstances  are  such  as  to  bring  it  fully 
irithin  the  rule  I  have  stated. 

Adhrre, 

Act  Pattison ;  R.  P.  Stevenson,  S.S.C.  AgerU.—AlL  C.  Smith, 
H'Kechnib  ;  Thomas  MacUren,  S.S.G.  AgenU^R,  Clerk 

H.J. 


June  24,  1  H  7  3. 
ascoND  DIVISION  (with  three  judges  op  the  first  division). 
Sir  James  Malcolm  of  Balbedie   and   Grange,  Bart^ 
Pursuer,  v,  Mrs.  Jean  Malcolm  or  Lyde  and  Others, 
Defenders. 
JSniaU — ProhibUUm—  Irritancy — In  a  deed  of  entail  the  prohibi- 
tory clause  provided  that  it  should  not  be  in  the  power  of  the 
heira  of  entail  in  possession  *'  to  sell,  annalsie,  wadset,  dilapi- 
d»^  nor  put  away  any  of  the  lauds  above  mentione«i,  nor 


contract  debt,  nor  grant  heritable  bonds,  or  other  rights  and 
securities  therefor,  whereby  the  said  lands,  or  any  part 
thereof,  may  be  evicted  or  adjudged  from  them  in  defraud  of 
the  other  heirs  of  tailzie  above  specified,  nor  yet  to  alter  this 
present  tailzie  and  order  of  succession  above  mentioned.*' 
The  irritant  clause  merely  declared  *'  all  such  deeds  void  and 
null."  Held  that  the  word  'Meeds  "  was  a  general  term,  and 
sufficiently  comprehensive  to  embrace  all  that  was  prohibited 
in  the  prohibitory  clause,  and  that  the  entail  was  therefore 
valid  so  far  as  its  clauses  prohibitory  and  irritant  went. 
Entail— Prohibition — Belaxalion  of  Prohibition — Statutes  1685, 
c.  22,  and  11  and  12  Vict,  c  36  (Entail  Amendment  Act,  1848), 
sect.  43 — ^The  same  deed  of  entail,  after  its  clauses  prohibitory, 
irritant,  and  resolutive,  contained  a  clause  of  relaxation  to  the 
effect  that,  notwithstanding  these  clauses,  the  heirs  of  entail  in 
possession  shotdd  have  power,  inter  alia,  to  provide  their 
younger  children  with  provisions  not  exceeding  two  years' 
rent  of  the  estate,  and  should  further  have  power  *'  to  sell, 
annalzie,  wadset,  burden,  or  otherwise  dispone  as  much  of  the 
said  lands  and  baronies  as  may,  by  the  price  thereof,  sufficiently 
satisfy  and  pay  the  debts  warrantably  contracted  in  manner 
foresaid,  which  shall  be  resting  for  the  time  with  annual  rent 
until  the  said  heirs  of  tailzie  can  validly  and  legally  dispone 
thereof  for  that  effect ;  which  disposition  or  other  right  shall 
be  no  ground  for  incurring  the  foresaid  irritancies  any  manner 
of  way."  There  was  no  restriction  upon  the  number  of 
heirs  of  entail  who  might  so  provide  for  their  younger 
children,  nor  any  obligation  on  them  to  keep  down  interest. 
Held  that  this  permission  to  contract  debt  and  sell  the  estate, 
or  part  thereof,  for  a  specified  purpose  formed  no  objection 
to  the  validity  of  the  prohibitory  clause  or  of  the  entail, 
either  under  the  Act  1685,  c.  22,  or  under  the  Entail  Amend- 
ment Act,  1848. 

The  pursuer.  Sir  John  Malcolm  of  Balbedie  and  Grange, 
Bart.,  sought  to  have  it  declared  in  this  action,  that  the 
df»ed  of  tailzie,  dated  9lh  October  1725,  executed  by 
Michael  Malcolm  of  Balbedie,  and  Jean  Blair,  his  spouse, 
of  the  lands  and  baronies  of  Nuthill  and  Balbedie,  to  and 
in  favour  of  his  (the  said  Michael  Malcolm's)  daughter, 
Margaret  Malcolm,  and  the  other  heirs  therein  mentioned, 
was  and  should  be  deemed  and  taken  to  be  invalid  and 
inefifectual  in  regard  to  all  the  prohibitions  therein  con- 
tained against  sales  and  alienation,  the  contraction  of 
debt,  and  alteration  of  the  order  of  succession,  in  terms  of 
the  provisions  in  the  43d  section  of  the  Act  11  and  12 
Vict.,  cap.  36,  and  that  he  was  entitled  to  hold  and  held 
the  foresaid  lands  and  others  above  described,  or  such  part 
thereof  as  belonged  to  him  as  heir  of  entail  foresaid,  freo 
from  the  prohibitions,  conditions,  and  provisions  contained 
in  the  said  deed  of  tailzie,  with  full  power  to  sell  and 
alienate  the  said  lands  and  others  as  aforesaid,  or  to  con- 
tract debt  thereon,  or  to  alter  the  succession  thereto  at 
pleasure,  and  generally  to  deal  with  the  same  as  un- 
limited fiar  thereof,  and  that  no  action  of  forfeiture  should 
be  competent  at  the  instance  of  any  heir-substitute  under 
the  destination  contained  in  the  said  deed  of  talllie  against 
the  pursuer,  by  reason  of  the  contravention  of  all  or  any  of 
the  prohibitions  therein  contained. 

The  defenders  were  certain  of  the  substitute  heirs  of 
entail. 

The  deed  of  tailzie  contained  the  following  prohibitory 
and  irritant  and  resolutive  clauses  : — 

**  And  further,  it  is  hereby  expressly  provided  and  declared, 
that  it  shall  not  be  in  the  power  of  the  said  Margaret  Malcolm, 
nor  any  of  the  heirs  of  tailzie  above  named,  to  seU,  annalzie, 
wadset,  dilapidate,  nor  put  away  any  of  the  lands  above  men- 
tioned, nor  contract  debt,  nor  grant  heritable  bonds,  or  other 
rights  and  securities  therefor,  whereby  the  said  lands  or  any 
part  thereof  may  be  evicted  or  adjudged  from  them  in  defraud 
of  the  other  heirs  of  tailzie  above  specified,  nor  yet  to  alter  this 
present  tailzie  and  order  of  succession  above  mentioned,  declar- 
ing all  such  deeds  not  only  void  and  null,  bat  the  person  so 
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contraveDing  to  have  amitted  and  lost  all  right  and  title  to  the 
foresaid  lands  and  estate,  and  the  same  to  fall  and  devolve 
upon  the  next  member  of  tailzie  hereby  appointed  to  succeed, 
as  if  the  contravener  were  naturally  dead ;  and  he  or  she  is 
hereby  obliged,  upon  the  said  contravention,  to  denude  them- 
selves of  the  right  of  the  said  lands  in  favours  of  the  said  next 
member  of  tailzie,  wherein,  if  they  fail,  the  same  is  to  be  pro- 
secuted by  declarator,  adjudication,  or  other  action  competent 
of  the  law." 

These  prohibitory,  irritant,  and  resolutive  clauses  were 
immediately  followed  by  a  reservation  in  these  terms : — 

"  Reserving  always,  notwithstanding  of  the  prohibitory  clauses 
above  written,  |)owcr  and  liberty  to  the  said  Margaret  Malcolm 
and  the  other  heirs  of  tailzie  above  specified,  to  provide  their 
husbands  and  wives  in  suitable  liferents,  by  way  of  locality,  not 
exceeding  the  half  of  the  present  rent  of  the  estate  for  the  time, 
and  to  provide  their  younger  children,  beside  the  heir,  with 
competent  provisions  not  exceeding  two  years'  rent  of  the  said 
estate,  declaring  always  that  neither  the  said  Margaret  Malcolm, 
nor  any  of  the  other  heirs  of  tailzie,  shall  suffer  adjudications 
nor  other  real  diligence  to  be  led  and  done  against  the  said  lands 
or  any  part  thereof  for  debts  warrantably  contracted,  at  least 
they  shall  be  holden  and  obliged  to  purge  and  redeem  the  same 
two  full  years  before  expiring  of  the  legal  reversion  ;  wherein, 
if  they  failzie,  they  shall  lose  their  right  of  the  said  lands  in 
manner  foresaid,  and  it  shaU  be  leisome  and  lawful  to  the  next 
member  of  tailzie  to  purge  and  redeem  the  same,  and  declare 
their  right  to  the  said  estate  in  manner  before  prescribed  :  Pro- 
viding, nevertheless,  that  it  shall  be  free  and  lawful  to  the  saids 
heirs  of  tailzie  or  their  foresaids  to  sell,  annalzie,  wadset, 
burden,  or  otherwise  dispone  as  much  of  the  said  lands  and 
baronies  as  may,  by  the  price  thereof,  sufiBciently  satisfy  and 
])ay  the  debts  warrantably  contracted  in  manner  foresaid  which 
shall  be  resting  for  the  time  with  annual  rent  until  the  said 
heirs  of  tailzie  can  validly  and  legally  dispose  thereof  for  that 
efi'ect ;  which  diB]X)8ition  or  other  right  shall  be  no  ground  for 
incurring  the  foresaid  irritancies  any  manner  of  way.'* 

The  pursuer  stated — 

The  said  disposition  and  deed  of  tailzie  of  the  lands  and 
barony  of  Balbedie  and  others  was  not  a  complete  or  perfect 
entail  in  terms  of  the  Act  1685,  cap.  22  ;  but  was  an  invalid  and 
ineffectual  entail  in  toto  within  the  scope  and  intendment  of  the 
said  Act  11  and  12  Vict.,  cap.  36,  and  in  particular  of  the  yvo- 
visions  in  the  43d  section  thereof.  In  particular,  the  said  tailzie 
contained  no  complete  or  effectual  prohibition  against  contract- 
ing debt  upon,  or  selling  the  said  lands  and  barony  and  others, 
or  any  part  thereof.  On  the  contrary,  by  the  conception  of  the 
said  tailzie,  and  consistently  with  its  provisions,  the  pursuer  and 
the  heirs-substitute  generally  might,  and  were  entitled  to,  con- 
tract debt  upon,  or  burden  the  said  lands  and  barony  and  others, 
or  any  ])art  thereof,  with  debt,  as  well  as  to  sell  and  alienate  the 
same.  Further,  the  said  deed  of  tailzie  contained  no  irritant  or 
resolutive  clause  applicable  to  the  prohibitions  therein  contained 
and  above  set  forth,  against  sales  or  alienations,  or  alteration  of 
the  order  of  succession,  or  to  the  contraction  of  personal  debt, 
wherewith  the  said  lands  and  barony  and  others  might  be 
affected.  The  irritant  and  resolutive  clauses  in  the  tailzie,  if 
valid  to  any  extent,  were  limited  in  their  application  to  the  pro- 
hibition against  contracting  debt  by  way  of  'heritable  bonds,  or 
other  rights  or  securities.'  In  these  and  other  respects  the  said 
tailzie  was  not  valid  and  effectual  in  terms  of  the  said  Act  1685, 
cap.  22,  in  regard  to  the  three  cardinal  prohibitions  therein  con- 
tained, or  one  or  other  of  them. 

And  pleaded — 

1.  In  respect  of  the  reservations  contained  in  the  deed  of 
tailzie  from  the  prohibitions  thereby  imposed,  the  same  did  not 
contain  valid  or  effectual  prohibitions  against  either  the  con- 
traction of  debt,  or  against  sales  or  alienations,  or  one  or  other 
of  them,  in  terms  of  the  Act  1685,  cap.  22.  2.  Even  assuming 
that  the  entail  contained  the  three  cardinal  prohibitions  required 
by  the  Act  1685,  cap.  22,  none  of  these  ])rohibitions  was,  or  at 
least  one  or  other  of  them  was  not  validly  fenced  with  irritant 
and  resolutive  clauses.  3.  The  entail  did  not  effectually  exclude 
or  annul  diligence  against  the  estate  at  the  instance  of  creditors 
for  or  in  res[>cct  of  debts  contracted  by  the  heirs  of  entail 


4.  The  entail  being  an  incomplete  and  imperfect  entail  in  terms 
of  the  Act  1685,  cap.  22,  was,  in  virtue  of  the  pro  visions  con- 
tained in  the  Act  1 1  and  12  Vict.  cap.  36,  invalid  and  defectiTe 
tit  totOy  and  he  was  entitled  to  decree  as  concluded  for. 

The  defenders,  Mrs.  Jean  Malcolm  or  Lyde  and  her  chil- 
dren, denied  the  dbove  statement  of  the  pursuer,  and 
pleaded — 

The  entail  being  complete  and  unassailable  in  all  its  fetter 
ing  clauses,  the  pleas  stated  by  the  pursuer  ought  to  be 
re])elied. 

The  Lord  Ordinary  (Mackenzie),  on  20th  July  1872, 
prononnced  an  interlocutor,  declaring  and  decenJiDg  in 
terms  of  the  conclusions  of  the  libel,  and  added  this 

**Note, — 1.  The  pursuer  maintained  that  the  prohibitioni 
against  alienation,  contraction  of  debt,  and  alteration  of  the 
order  of  succession  were  not  fenced  with  valid  irritant  acd 
resolutive  clauses.  His  contention  was  that  the  word  *  deeds  * 
in  the  irritant  clause  referred  only  to  the  granting  of  heritsUe 
bonds  or  other  rights  and  securities  for  debt  whereby  the 
estate  may  be  evicted  or  adjudged — a  prohibition  which,  he 
says,  is  separately  mentioned  in  the  prohibitory  clause.  Hie 
Lord  Ordinary  cannot  so  read  the  clause.  The  rule  of  constne- 
tion  is  that,  while  the  prohibitory  and  irritant  clauses  of  in 
entail  are  to  be  construed  strictly,  they  are  at  the  same  tEiD«  to 
be  construed  fairly,  giving  the  words  employed,  when  genenl, 
their  natural  import,  especiaUy  where  that  is  the  meaning  the 
context  confers  on  them. 

**  After  specifying  the  prohibitions,  which  are  ample  snd 
complete,  the  deed  proceeds  as  follows : — *  Declaring  all  sack 
deeds  not  only  void  and  null,  but  the  person  so  contravenii^ 
to  have  amitted  and  lost  all  right  and  title  to  the  foresud 
lands  and  estate,  and  the  same  to  f&H  and  devolve  upcm  tlu 
next  member  of  tailzie.*  The  word  *  deeds '  here  used  is,  it  ii 
thought,  applicable  to  and  includes  sales  and  alienations  of  tk 
estate,  the  contracting  of  debt,  the  granting  of  heritable  bondik 
and  other  rights  or  securities  therefor,  whereby  the  estate  msf 
be  evicted  or  adjudged,  and  the  alteration  of  the  order  ci  s«> 
cession,  which  last  is  the  prohibition  that  immediately  pn- 
cedes  the  irritant  and  resolutive  clause  above  quoted.  Al 
these  deeds  are  prohibited,  the  irritant  and  resolutive  daaei 
being  framed  on  the  principle  of  referring  generally  to  them  u 
the  deeds  which  are  prohibited.  The  word  '  deeds '  does  not 
occur  in  the  prohibitory  clause,  and  there  is  nothing  to  shor 
that  it  is  to  be  read  in  a  limit^  sense.  On  the  contrary,  the 
use  of  the  relative  'such* — 'such  deeds' —  also  shows  tint 
these  words  are  to  be  read  as  referring  to  and  including  eveix* 
thing  done  in  contravention  of  the  prohibitions.  The  imrsoer'i 
argument  on  this  branch  of  his  case  depends,  the  Lord  Ordioaiy 
considers,  upon  a  strained  and  unfair  interpretation  of  tk 
deed.  The  irritancy  is  quite  generaL  It  is  free  from  ambi- 
guity, and,  in  the  opinion  of  the  Lord  Ordinary,  clearly  applies 
to  all  deeds  in  contravention  of  the  whole  prohibitions  contamed 
in  the  preceding  clause.  Any  other  reading  appears  to  him  to 
be  unreasonable  and  ungrammatical  The  resolutive  clame^ 
which  is  closely  united  to  the  irritant  clause,  also  confirms  tUi 
view,  inasmuch  as  it  declares  the  person  '  so  contravening  to 
have  amitted  and  lost  all  right,* — that  is,  the  person  contn- 
vening  by  doing,  making,  or  granting  what  is  prohibited  in  te 
prohibitory  clause. 

"  2.  The  pursuer  further  pleads  that,  as  the  entafl  is  iwk 
valid  and  effectual,  in  terms  of  the  Act  1685,  c.  22,  in  nguA 
to  the  ])rohibitions  against  sales,  alienation,  and  contraction  o{ 
debt,  in  consequence  of  defects  in  the  deecl  of  entail,  it  M 
invalid  and  ineffectual  as  regards  all  the  prohibitions,  and  sob- 
ject  to  his  debts  and  deeds,  in  respect  of  the  enactment  to  tluft 
effect  contained  in  the  43d  section  of  the  Butberfnrd  Act 

*'  In  disposing  of  this  plea,  it  is  necessary  to  keep  in  rkw 
the  provisions  of  the  Act  1685,  c.  22,  concerning  t#ilrifflL  Bf 
that  Act  it  is  made  lawful  to  the  lieges  '  to  tailzie  their  iasdi 
and  estates,  and  to  snbstitut  aires  in  their  tailzies  with  mA 
provisions  and  conditions  as  they  shall  think  fitt,  and  to  affect 
the  said  tailzies  with  irritant  and  resolutive  dansei^  whereby  it 
shall  not  be  lawful  to  the  airs  of  tailzie  to  sell,  aanalae^or 
dispone  the  said  lands,  or  any  part  thereof,  or  contrmet  debC^  or 
doe  any   other  deed   whereby  the  samen  may  be  i^ipritedt 
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adjudged,  or  evicted  from  the  others  substitute  in  the  tailzie, 
or  the  succession  frustrat  or  interrupted,  declaring  all  such 
deeds  to  be  in  themselves  null  and  void.* 

*'  Bat  although  under  this   Act  it  is  necessary  to  a  valid 
entail  that  the  entail  shall  contain  prohibitory,  irritant,  and 
resolutive   clauses   under  which  sales  and  alienations  of  the 
estate  and  the  contraction  of  debt  thereupon  is  unlawful,  the 
entail  in  the  present  case,  after  reserving  power,  notwithstand- 
ing the  prohibitory  clauses,  to  the  heirs  of  tailzie,  to  provide 
their   husbands  and   wives  in   suitable  liferents  by  way   of 
locality,  not  exceeding  the  half  of  the   present  rent  of  the 
estate  for  the  time,   and  to  provide  their  younger  children 
beside  the  heir  with  competent  provisions,  not  exceeding  two 
years'  rent  of  the  estate,  expressly  provides  that  it  shall  l^  free 
and  lawful  to  the  said  heirs  of  taibde  or  their  foresaids  '  to  sell 
annalzie,  wadset,  burden,  wadset,  or  otherwise  dispone  as  much  of 
iibe  said  lands  and  baronies  as  may  by  the  price  thereof  sufficiently 
satisfy  and  pay  the  debts  warrantably  contracted  in  manner  fore- 
said, which  shall  be  resting  for  the  time,  with  annual  rent  until 
the  said  heirs  of  tailzie  can  validly  and  legally  dispose  thereof 
for  that  effect,  which  disposition  or  other  right  shall  be  no 
^[rotind  for  incurring  the  foresaid  irritancies  any  manner  of  way.' 
'*  Under  this  deed  the  heir  in  possession  may  sell,  alienate,  or 
Inirden  as  much  of  the  estate  as  may  by  the  price  pay  the  debt& 
oontracted  under  the  power  to  grant  provisions  to  widows  and 
children  to  the  extent  authorized  by  the  entail,  which  shall  be 
due  at  the  time,  with  the  annualrent  or  interest  thereof,  until 
the  heirs  of  tailzie  can  dispose  of  as  much  of  the  estate  as  may 
be  necessary  for  that  effect.     In  short,  the  fetters  of  the  entail 
are  not  complete  against  sales,  alienation,  or  contraction  of  debt, 
but  are  invalid  and  ineffectual,  and  the  heirs,  as  fee-simple  pro- 
prietors, to  that  extent  can,  for  debts  due  in  respect  of  provisions 
granted  to  widows  and  children  to  the  amount  authorized  by 
the  deed,  and  the  anualrent  thereof,  sell,  alienate,  and  burden 
the  estate,  the  rule  of  law  being  that  heirs  of  entail  are  fee- 
simple  proprietors,  and  have  full  ])ower  over  the  entailed  estate, 
except  in  as  far  they  are  fettered.      In  the  exercise  of  this 
right  the  heirs  of  entail  can  sell  any  part  of  the  estate,  even 
the  mansion-house,  offices,  and  policies,  and  in  course  of  time,  as 
they  may  sell  not  only  for  the  provisions,  but  for  the  annualrent 
thereof,  the  whole  estate  may  be  sold  and  alienated.     There  are 
no  danses  in  the  entail  restricting  the  granting  of  provisions  by 
subsequent  heirs  until  those  granted  by  previous  heirs  had  been 
paid,  or  declaring  that  the  provisions  shall  only  affect  the  rents 
and  Dot  the  fee,  and  the  only  provision  besides  those  already 
noticed  is,  that  the  heirs  of  entail  shall  not  suffer  adjudication 
or  other  real  diligence  to  be  led  against  tbe  estate  for  these 
debts,  at  least  they  shall  purge  and  redeem  the  same  two  years 
before  the  expiry  of  the  legal  reversion.     This  they  may  do  by 
seUing  or  disponing  as  much  of  the  estate  as  will  pay  the  pro- 
Tinon,  debts,  and  annualrents. 

^'The  question  is  new  and  attended  with  difficulty.  The 
Lord  Ordinary  has  carefidly  considered  the  able  and  full  argu- 
SKot  of  counsel,  and  the  numerous  cases  cited  at  the  debate, 
aid  he  is  humbly  of  opinion  that,  as  the  entail  in  the  present 
ease  is  not  complete,  and  valid  and  effectual  in  terras  of  the 
Act  1685,  c.  22,  in  regard  to  ])rohibitions  against  alienation  and 
the  contraction  of  debt,  it  is,  in  respect  of  the  provisions  of  the 
4Sd  section  of  the  Rutherfurd  Act,  invalid  and  ineffectual  as 
VMards  all  the  prohibitions. 

**  The  defenders  maintain  that,  as  by  the  21st  section  of  the 
Bvtherfnrd  Act  the  heir  in  possession  liable  to  pay  or  provide 
for  provisions  to  younger  children  granted  by  former  heirs  is 
empowered  to  charge  them  upon  the  fee  and  rents  of  the  estate, 
other  than  the  mansion-house,  offices,  and  policies,  by  granting 
bond  and  disposition  in  security  for  the  same,  with  all  the 
osoal  clauses  of  such  a  deed,  the  provisions  in  the  present  entail 
to  a  similar  effect  cannot  be  held  as  invalidating  it.  But  there 
is  a  great  difference  between  powers  conferred  upon  heirs  of 
entail  by  Statute,  and  rights  excepted  or  reserved  in  a  deed  of 
snIaiL  The  former  do  not  invalidate  the  entail ;  but  under 
the  Utter  the  fetters  of  the  entail  are  not  applied  by  the  entailer, 
sad  the  entail  is  consequently  not  valid  or  effectual  in  terms  of 
Ihs  Act  1685,  c.  22." 

The  defenders,  Mrs.  Jean  Malcolm  or  Lyde  and  others, 
VBclaimed. 


The  case  was  argued  on  both  branches  dealt  with  in  the 
liord  Ordinary's  note. 

Authorities  on  the  1st  question,  as  to  the  validity  of  the 
clauses,  prohibitory,  irritant,  and  resolutive  : — 

Lang  V.  Lang,  23d  Nov.  1838,  1  D.  98,  rev.  16th  Aug.  1839, 

M*L.  and  Kob.  871  ;   Graham  v.  Murray,  21st  Jan.   1848,  an/e, 

vol.  XX.  p.  622,  aff.  3d  May  1849,  ante,  vol.  xxi.  p.  393  ;  Hay 

V,  Hay,  11th  March  1851,  ante,  voL  xxiil  p.  428  ;  Udny  v.  Udny, 

I  16th  March  1858,  ante,  vol.  xxx.,  p.  431 ;    Knight  v.  Knight, 

!  5th  Dec.  1842,  ante,  voL  xv.  p.  65 ;   Drummond  v.  Hay,  3d 

I  Feb.  1872,  ante,  vol  xliv.  p.  263. 

At  advising — 

Lord  Cowan.— The  word  *•  deeds"  is  a  perfectly  compre- 
hensive term,  and  is  recognised  as  such  throughout  the  entail 
before  us.  No  doubt  the  expression  is  capable  of  being  con- 
strued; but  where  there  is  no  limiting  wonl  and  notlung  in 
the  context  to  limit  the  generality  of  its  meaning,  the  term  when 
used  in  the  irritant  clause  is  sufiBciently  comprehensive  to 
embrace  the  contraction  of  debt,  the  alienation  of  the  propert}*, 
and  the  alteration  of  the  order  of  succession  referred  to  in  the 
prohibitory  clause.  Beferencc  was  made  on  the  part  of  the 
pursuer  to  cases  where  a  limiting  meaning  has  been  attached 
to  the  term  '*  deeds.'*  But  in  all  these  cases  there  were  ex])res- 
sions  in  the  prohibitory  clause  which  limited  the  term  **  deeds  " 
to  something  specially  mentioned  in  that  clause.  There  is 
nothing  of  that  kind  here.  The  term  *' deeds"  does  not  occur 
at  all  in  the  prohibitory  clause.  The  expression  **  facts  and 
deeds  "  occurs  in  an  earUer  part  of  the  deed  of  entail ;  but  no 
attempt  has  been  made  to  connect  the  ex])re8sion  "  such  deeds  " 
with  these  ** facts  and  deeds"  mentioned  in  that  earlier  part  of 
the  entail.  The  previous  cases  referred  to  are  of  no  apiilication 
in  the  present  case,  because  there  is  nothing  here  to  connect 
the  expression  *Vdeeds"  with  any  special  part  of  the  prohibitory 
clause  previously  mentioned,  and  by  such  reference  to  limit  the 
generality  of  its  import.  The  case  of  wfae  Koxburgh  entail  is  a 
very  strong  illustration  of  what  I  have  stated  :  for  the  irritant 
clause  in  it,  which  has  always  been  considered  beyond  challenge, 
employs  the  same  expression  as  is  employed  in  this  deed  : — it 
says  *'  all  whilk  deeds,"  and  so  forth. 

The  other  Judges  concurred. 

On  the  second  point,  viz.,  the  effect  of  the  relaxation 
of  the  prohibitory  clause  on  the  validity  of  the  entail 
nnder  the  Act  1685,  c.  22,  and  the  Rutherfurd  Act,  the 
Court  ordered  the  case  to  be  argued  before  seven  Judges. 

Argued  for  the  reclaimers — 

The  question  before  the  Court  was,  whether  the  maker  of 
the  entail  had  given  such  powers  to  the  heir  of  entail  in  pos- 
session as  were  destructive  of  the  effect  of  the  deed  as  a 
deed  of  entaiL  The  Lord  Ordinary's  view  was,  that  the  power 
given  was  so  wide  as  to  be  inconsistent  with  the  Act  1685.  He 
did  not  found  upon  the  Rutherfurd  Act,  but  apart  from  it 
altogether  held  the  entail  invalid.  Contrary,  however,  to  this 
view  the  Court,  before  the  passing  of  the  Rutherfurd  Act,  had 
recognised  the  validity  of  the  entail  by  aiding  and  controlling 
an  heir  of  entail  in  possession  under  the  entail  in  the  exercise  of 
the  very  powers  now  questioned.  If  the  entail  was  invalid  at  all, 
it  was  so  by  reason  of  the  43d  section  of  the  Rutherfurd  Act. 
But  the  pretended  defect  was  not  a  defect  in  any  of  the  fetter- 
ing clauses  of  the  entail  as  contemplated  by  that  section.  It 
was  not  the  case  of  a  defective  prohibition  applied  to  the 
whole  estate.  It  was  merely  a  relaxation  of  a  competent  pro- 
hibition applied  by  the  express  will  of  the  entailer  to  a  part  of 
the  estate.  It  was  within  the  power  of  the  maker  of  an  entail, 
by  reservation  in  favour  of  the  institute  or  substitute  heirs  of 
entail,  to  relax  to  a  certain  extent  the  prohibitions.  Long  leases 
nnd  feus  were  both  alienations,  yet  the  entailer  could  give 
power  to  grant  them — Roxburgh  Case,  Innes  v.  Ker,  12th  Jan. 
1808,  Mor.  Ap.  v.  Tailzie,  No.  18,  and  6th  July  1812,  6th 
Pat  609.  How  far  it  was  competent  for  the  heir  to  exercise 
the  reUxation  was  the  question  there  ;  and  how  far  it  was  com- 
|)etent  for  the  entailer  to  relax  the  prohibitions  was  the  ques- 
tion here.  Where  such  a  relaxation  is  granted  by  the  maker 
of  the  entail,  the  debt  thereby  warranted  comes  into  the  poai* 
lion  of  an  entailer's  debt — ^Howden  v.  Portertield,  17th  Jane 
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1834,  ante,  vol.  vi.  p.  413.  In  virtue  of  bis  inberent  rigbt  tbe 
(;ourt  had  allowed  tbe  entailer  to  relax  the  fetters  of  the  entail 
to  certain  limited  effects,  so  far  as  consistent  with  tbe  spirit  of  tbe 
entail.  The  only  question,  therefore,  was,  Was  this  a  reason- 
able relaxation  of  a  valid  prohibition  ?  The  relaxations  permit- 
ted were  similar  to  those  sustained  in  previous  cases — Rogerson 
V.  Rogerson,  17th  May  1872,  ante,  vol  xliv.  p.  386;  Oatton  r. 
Mackenzie,  11th  Mar.  1872,  ajife,  vol.  xliv.  p.  191.  The  entail 
in  question  had  already  been  judicially  sustained  by  the  Court — 
Sir  John  Malcolm  of  Balbedie  v.  Henderson,  Mor.  App.  v. 
Tailzie,  No.  J  7,  and  2  Dow  285  ;  Sir  Michael  Malcolm  v.  Bard- 
ner,  19th  June  1823,  2  S.  410;  Sir  Michael  Malcolm  v.  Lady 
Malcohn,  Nov.  21,  1823,  2  S.  514. 

Argued  for  tbe  respondent — 

The  question  could  not  have  arisen  before  the  Rntherfurd 
Act.  In  all  former  cases  there  was  no  question  of  what 
legitimate  relaxation  could  be  made,  for  there  was  no  obliga- 
tion on  an  entailer  to  insert  any  other  fetters  than  those  he 
chose.  The  only  question  that  could  arise  was,  To  what  extent 
was  the  estate  fettered  ?  The  prohibitory  clause  was  suflScient 
in  itself,  but  then  there  was  an  exception  to  a  very  material 
effect.  It  gave  a  power  to  provide  for  children ;  this  power 
was  not  to  he  limited  by  the  exercise  of  the  same  power  by 
any  number  of  previous  heirs,  nor  was  there  any  provision  for 
keeping  down  the  interest.  There  was  therefore  no  limit  to 
the  amount  of  debt  which  might  be  contracted.  The  debt 
might  some  day  cover  the  whole  estate.  Whatever  construction 
was  put  on  the  43d  section  of  the  Rutherfurd  Act,  the  question 
still  remained  whether  the  prohibition  was  wholly  absent,  or 
only  suffered  a  partial  relaxation.  The  entail  was  valid  under 
the  Act  1G85  ;  but  it  contained  a  clause  which  in  its  operation 
might  warrant  the  creation  of  such  an  amount  of  debt  that  the 
estate  might  be  evicted.  In  a  question  under  the  43d  section 
of  the  Rutherfurd  Act,  that  was  tantamount  to  the  prohibition 
being  wholly  absent. 

At  advising — 

Lord  Pbestdent. — The  question  which  has  been  argued  before 
us  relates  to  the  validity  of  the  entail  of  Balbedie.  The  pursuer 
of  the  action  is  the  heir  in  possession,  and  he  concludes  for  declara- 
tor that  that  entail  is  and  shall  be  deemed  and  taken  to  be  in- 
valid and  ineffectual  in  regai-d  to  all  the  prohibitions  therein 
contained  against  sales  and  alienation,  the  contraction  of  debt, 
and  alteration  of  the  order  of  succession,  in  terms  of  the  pro- 
visions in  the  43d  section  of  the  Act  11  and  12  Vict.  c.  36,  and 
i'lnt  the  pursuer  is  entitled  to  hold,  and  holds,  the  foresaid  lands 
and  others  above  described,  or  such  part  thereof  as  belongs  to 
him  as  heir  of  entail  foresaid,  free  from  the  prohibitions,  con- 
ditions, and  provisions  contained  in  the  said  deed  of  tailzie, 
with  full  power  to  sell  and  alienate,  etc 

I'lid  grounds  upon  which  this  action  is  based  are  distinctly 
enough  stated  in  the  pursuer^s  pleas,  but  these  pleas  have  not 
all  been  dealt  with  in  the  argument  before  us.  On  the  contrary, 
tho  sole  ground  upon  which  the  pursuer  has  maintained  in  the 
course  of  that  argument  that  the  entail  is  invalid,  is  that  which 
is  contained  in  the  first  plea  taken  in  connexion  with  the  fourlh. 
1  here  are,  therefore,  obviously  questions  in  this  case  which  can- 
not be  at  present  disposed  of.  Whether  the  pursuer  iutends 
to  insist  upon  the  2d  and  3d  pleas  as  separate  grounds  of  action 
we  have  not  been  made  aware,  but  it  is  necessary  that  I  should 
state  very  distinctly  that  we  have  no  intention  at  present  to  dis- 
pone of  these  pleas,  having  heard  no  argument  upon  the  subject. 
The  first  plea  in  law  is,  *'  In  respect  of  the  reservations  contained 
in  the  deed  of  tailzie  from  the  prohibitions  thereby  imposed, 
the  same  does  not  contain  valid  or  effectual  prohibitions  against 
cither  the  contraction  of  debt,  or  against  sales  or  alienations,  or 
ono  or  other  of  them,  in  terms  of  the  Act  1G85,  c.  22."  And  tho 
4tb  plea,  following  out  that  objection,  maintains  that  the  entail, 
being  incomplete  and  imperfect  in  terms  of  tho  Act  1085,  is  in- 
valid and  defective  in  toto,  in  virtue  of  the  provisions  contained 
in  the  Act  1 1  and  12  Vict.  The  objection  to  the  validity  of  the 
entail  is  thus  made  to  depend  entirely  upon  tbe  reservations 
from  the  prohibitions  ;  and  the  clause  which  contains  these  re- 
servations is  to  be  found  on  p.  7  of  the  i)rinted  deed.  It  is  to 
be  assumed,  of  course,  that  all  the  canliual  prohibitions  are  well 
and  effectually  inserted  in  this  deed,  and  that  these  have  been 


fully  fenced  witli  irritant  and  resolutive  clauses.     But,  that  hiring 
done,  the  entailer  proceeds  thus — {His  Lordship  rtad  the  daiut 
of  relaxation  in  the    deed   of  entail^  as   above  quoted).     The 
Lord  Ordinary  is  of  opinion  that  the  effect  of  these  reservations 
is  to  destroy  or  neutralize  the  prohibitions  against  sales  and 
alienations,  and  the  prohibition  against  the  contraction  of  debt 
But  I  cannot  help  thinking  that  his  Lordship  is  nnder  acme  mil- 
apprehension  as  to  the  precise  effect  of  these  reaervatiotts,  for 
he  says  in  his  note,  "  Under  this  deed,  the  heir  in  poaaesaioD  may 
sell,  alienate,  or  burden  as  much  of  the  estate  as  may,  by  tbe 
])rice,  ])ay  the  debts  contracted  under  the  power  to  grant  pro- 
visions to  widows  and  children  to  the  extent  authorized  by  the 
entail,  which  shall  be  due  at  the  time,  with  the  annual  rent  or 
interest  thereof,  until  the  heirs  of  tailzie  can  dispose  of  as  modi 
of  the  estate  as  may  be  necessary  for  that  effect."     Now,  here 
his  Lordship  is  obviously  under  the  impression  that  the  pover 
of  sale  may  be  exercised  to  a  larger  extent  than  is,  in  reality, 
permitted  by  the  deed.     The  provisions  to  widows  can  nerer 
be  the  cause  of  a  sale  of  a  part  of  the  estate  at  all,  because  that 
provision  is  to  be  made  by  way  of  locality  only.     A  locality  ii 
not  a  debt,  and  there  is  no  provision  maile  for  convertbg-it 
into  a  debt.     It  is  an  appropriation  of  a  particular  part  of  the 
lands  to  the  widow  in  liferent.     That  does  not  permanefltiy 
aUenate  any  part  of  the  estate,  nor  is  it  in  any  pro]>er  senae  i 
contraction  of  debt.     But,  at  all  events,  it  is  impossible  uiHkr 
this  clause  of  reservation,  that  an  heir  of  entail  could  be  pe^ 
mitted  to  alienate  any  part  of  the  estate  for  the  purpose  of  satk- 
fying  tlie  claim  of  the  widow  under  a  locality  deed.     Thepow 
of  s^e  is  confined  entirely  to  debts  which  are  contracted  for  the 
purpose  of  making  provisions  to  younger  children  to  the  exteit 
— to  each  family  of  younger  children — of  two  years*  renti  d 
the  estate.     That  is  the  full  extent  of  it.     The  Lord  Ordioaiy 
says  further,  '*  In  the  exercise  of  this  right,  the  heir  of  entd 
can  sell  any  part  of  the  estate,'  even  the  mansion-house,  officii 
and  policies  ;  and,  in  course  of  tin^,  as  they  may  sell  not  odf 
for  the  provisions,  but  for  the  annual  rent  thereof,  the  whok 
estate  may  be  sold  and  alienated.''      Now,  his  Lordship  ia  hen 
again  under  a  mistake,  because,  in  the  exercise  of  snch  a  pois 
as  this,  the  heir  in  possession  would  never  be  permitted  to  ad 
the  mansion-house,  offices,  or  policies.      The  practice  in  thii 
respect  is  quite  accurately  stated  by  Mr.  Sandford  in  his  both 
u])on  Entails,  at  p.  385,  where  he  says,  '*  When  the  deed  of  ca- 
tail  contains  a  power  of  sale  for  tho  purpose  of  (laying  off  ths 
provisions  to  younger  children,  burdening  the  entailed  eatatt 
the  heir  in  possession  must  execute  it  under  the  authority  d 
the  Court  of  Session.      Upon  a  petition  presente<l  to  them  for 
that  purpose,  the  Court  will  authorize  a  sale  of  certain  partB  of 
the  entitled  lands,  and  appoint  a  trustee  in  order  to  carry  tk 
same  into  effect,  who  is  responsible,  as  nnder  the  Statotei,  te 
redeeming   the   land-tax,    etc.,  that  the  purchase  money  k 
properly  applied."     It  is  quite  plain,  therefore,  that  tbe  bar dl 
entail,  proposing  to  exercise  this  power,  must  come  to  the  Coot 
to  have  the  portion  of  the  estate  that  is  to  be  sold  selected  aai 
appointed   by  judicial  authority.      Neither  am  I  very  mich 
moved  by  the  suggestion  of  his  Lordship  that^  in  the  eneramd 
this  power,  the  whole  estate  may  be  sold  and  alienated  witUa 
any  short  period  of  time.      This  entail  was  made  in  the  yeff 
1725,  and  we  are  not  informed  that  the  estate  has  yet  djmf' 
peared,  notwithstanding  the  lapse  of  a  century  and  a- hall   Aai 
therefore,  the  effect  of  the  rcser>-ation,  practically,  is  certaialy 
not  what  the  Lord  Ordinary  attributes  to  it.     But^  although  hi 
Lordship  has  certainly  ascribed  far  greater  effect  to  this  dame 
than  is  really  due  to  it,  the  question  is  still  an  impcntant  ao^ 
and  very  well  worthy  of  consideration,  whether  this  resemlifli 
does  not  so  neutralize  or  derogate  from  the  cardinal  prohibitiotf 
of  the  Statute  as  to  invalidate  the  entail.      I  can  quite  uMk^ 
stand  that  there  might  be  such  reservations  as  wooM  f"*^*  tk 
prohibitions  of  the  entail  practically  of  no  avail  at  all,  aii 
enable  one  heir  of  entail,  or  it  may  be  two  or  thrve  h6n  d 
entail  in  succession,  entirely  to  dilapidate  the  whole  estate;  ui 
a  very  serious  question  would  then  arise,  whether  that  was* 
entail  under  the  Act  1685  at  all,  or  whether  it  was  not  aM 
unworthy  of  the  name  of  an  entail,  although  taking  in  apw 
respects  the  form  of  the  statutory  provision.     Is  thn  a  oaae  if 
that  kind  ?     Does  the  reservation  from  the  prorisiom  go  thil 
length  ? 

Now,  in  dctennining  whether  this  is  a  ralid  e&Uil  ludertk 
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Act  1685,  I  cannot  but  go  back,  in  recollection,  to^a  great  many 
deeds  of  entail  which  we  have  seen,  and  a  great  many  cases 
which  have  been  decided  prior  to  the  passing  of  the  Entail 
Amendment  Act,  in  which  there  is  permission  to  contract  debt 
and  to  sell  portions  of  the  estate  for  the  purpose  of  paying  off 
the  debt  thus  permitted  to  be  contracted  ;  and  I  am  not  aware 
that  prior  to  the  passing  of  the  Entail  Amendment  Act  in  1848 
it  ever  was  doubted  that  these  were  valid  and  effectual  entails 
nnder  the  Act  1685.  Tt  is  quite  unnecessary  to  particularize 
cases,  but  there  is  a  case  that  was  quoted  in  the  course  of  the 
argnment — Howden  v.  Porterfield — which  is  a  very  good  example 
in  point,  where  not  only  was  there  a  power  to  contract  debt  for 
the  purpose  of  paying  younger  children's  provisions,  but  also  a 
*'  power  to  contract  debt  to  the  extent  of  6000  merks  beyond, 
provided  the  debt  was  never  allowed  to  exceed  that.     Now,  that 

*  eertainly,  although  the  question  was  not  directly  raised,  was 
^      lield  to  be  a   perfectly  valid  and  effectual  entail   under  the 

^'     Statute  1685.      And  the  question  decided  there  was  that  the 
-*     permitted  debt,  or  the  debt  which  the  entail  allowed  the  heirs 

•  to  contract  during  the  subsistence  and  currency  of  the  destina- 

•  tion,  was  exactly  in  the  same  position  as  entailer's  debt ;  and  if 
■*    it  be  dealt  with  exactly  in  the  same  way  as  entailer's  debt,  that 

•  only  goes  to  show  more  clearly  that  the  permission  to  contract 
^  that  debt  would  constitute  no  objection  to  the  validity  of  the 
**■  entail  under  the  Statute  1685,  because  a  man  may  make  a  good 
■      entail  under  the  Statute  1685,  though  he  may  be  deeply  in  debt 

*  ^    tt  is  not  a  very  prudent  thing  to  do,  but  if  he  has  the  land  he 

can  convey  it  to  a  certain  series  of  heirs,  and  he  can  subject  it 
*■       to  fetters ;  it  may  be  very  much  in  vain,  because  his  creditors 

*  may  afterwards  carry  it  off  from  the  heu^  of  entail,  but  that 
would  not  prevent  the  entail  from  being  otherwise  effectual 
under  the  Act  1685.  Indeed,  my  Lords,  it  appears  to  me  quite 
idle  to  expatiate  upon  this  further,  because  a  partial  relaxation 
of  any  of  the  cardinal  prohibitions  under  the  Act  1685  has 
never  been  held  to  invalidate  an  entail. 

But,  then,  we  come  to  the  question.  What  is  the  effect  of  the 

43d  section  of  the  Entail  Amendment  Act  ?     An  1  we  approach 

the  construction  of  that  section  with  this,  T  think,  quite  settled  : 

fhat,  independent  of  the  Entail  Amendment  Act,  this  is  a  valid 

entail  nnder  the  Act  1685.     Now,  what  does  that  section  enact  ? 

It  provides,  "that   where  any  tailzie  shall  not  be  valid  and 

•effectual  in  terms  of  the  said  recited  Act  of  the  Scottish  Parlia- 

-nent,  passed  in  the  year  1685,  in  regard  to  the  prohibitions 

-~    against  alienation  and  contraction  of  debt,  and  alteration  of  the 

order  of  succession,  in  consequence  of  defects  either   of  the 

original  deed  of  entail  or  of  the  investiture  following  thereon, 

.    hot  shall  be  invalid  and  ineffectual  as  regards  any  one  of  such 

r^-     prohibitions,  then  and  in  that  case  such  tailzie  shall  be  deemed 

^       ood  taken,  from  and  after  the  passing  of  this  Act,  to  be  invalid 

h  _  mod  ineffectual  as  regards  all  the  prohibitions ;  and  the  estate 

^    -*--"■"■  be  subject  to  the  deeds  and  debts  of   the  heir  then  in 

nsion,'*  etc.     Now,  what  is  the  kind  of  invalidity  that  is 

contemplated  and  expressed  ?     It  is  invalidity  in  conse- 

E&--  qoence  of  defects  cither  of  the  original  deed  of  entail  or  of  the 

=— ,  viTestiture    following  thereon.       The   natural  construction  of 

a  "    Vbese  words  appear  to  me  to  be  that  it  includes,  and  includes 

:-~  'only,  objections  either  to  one  of  the  prohibitions,  that  it  is  im- 

-c  ■-.  perfectly  expressed,  or  omitted,  or  in  some  way  blundered,  or 

■e      Hiat  it  is  not  duly  fenceil  with  irritant  and  resolutive  clauses. 

5 And,  if  that  be  the  meaning  of  the  first  part  of  this  section, 

K^ .  -which  regards  the  prohibitions  taken  cumulatively,  what  shall 

r--  .  we  say  is  the  meaning  of  the  words  which  follow,  "  but  shall 

ito*^  he  invalid  and  ineffectual  as  regards  any  one  of  such  prohibi- 

^  ■  iionB?''      Plainly  the  true  construction  must  be  "shall  be,  as 

^\     Vegards  any  one  of  such  prohibitions,  invalid  and  ineffectual,  in 

^'   eonaequence  of  defects  either  of  the  original  deed  of  entail,  or  of 

-"  the  investiture  following  thereon."     Now,  is  this  such  an  entail  ? 

Ii  this  entail  invalid  under  the  Act  1685,  in  consequence  of 

^  _  defects  in  any  one  of  the  prohibitions  ?    My  answer  to  that 

r      Qoestion  is  decidedly  in  the  negative.     There  is  no  defect  at  all. 

The  prohibitions  are  perfectly  good,  and  are  well  fenced  ;  and 

*  -  H  ii  *  good  entail,  therefore,  under  the  Act  1685.     If  it  were  to 

bo  eaid  that  a  defect,  "  as  regards  any  one  of  such  prohibitions,'* 

<Bfty  mean  a  relaxation  of  any  one  of  the  prohibitions,  I  answer 

4|t  onoe  that  that  is  not  the  true  construction  of  the  words.    I 

%hink  it  is  a  total  invalidity  of  one  of  the  prohibitions  that  is  to 

^oail  to  the  result  here  contemplated.    And  this  oonstruction  is 


confirmed  and  fortified  when  we  consider  what  was  the  well- 
known  mischief  intended  to  be  remedied  by  this  enactment. 
When  there  was  a  defect  in  one  of  the  prohibitions  of  a  deed  of 
entail, — s<iy,  for  example,  in  the  prohibition  against  the  con- 
traction of  debt, — the  heir  of  entail  was  entitled  to  contract 
debt,  and  could  do  it  effectually,  but  he  could  not  sell  the 
estate.  And  that  was  undoubtedly  a  very  unfavourable  posi- 
tion in  which  to  place  both  the  heir  and  the  estate.  Again, 
take  the  case  (which  occurred  in  the  case  of  Boyle  v.  Cochrane) 
that  there  is  a  defect  in  the  prohibition  against  sale,  but  no 
defect  in  the  prohibition  against  the  contraction  of  debt,  the 
heir  of  entail  is  fee-simple  so  far  that  he  can  sell  the  estate 
whenever  he  likes,  but  his  creditors  cannot  touch  it.  And  that, 
certainly,  is  a  very  anomalous  position  also,  and  one  hardly 
contemplated,  one  wouM  say,  by  the  Act  1685,  the  policy  of 
which  was  to  exclude  both  creditors  and  purchasers,  and  not  one 
without  the  other.  But  still,  as  the  law  stood  before  the  passing 
of  the  Entail  Amendment  Act,  that  was  the  effect  of  a  defect 
in  one  of  the  prohibitions.  Now,  it  was  to  remedy  that,  I 
apprehend,  that  the  43d  section  was  enacted,  and  it  can,  in  that 
point  of  view,  apply  only  to  a  case  in  which  the  heir  in  possession 
is  absolutely  free  as  regards  one  of  the  prohibitions.  But  what 
I  have  said  on  the  construction  of  the  43d  section  must  not  be 
understood  as  weakening  what  I  said  before  as  to  the  possibility 
of  an  entail  being  so  destroyed  by  exceptions  and  reservations 
as  substantially  to  leave  no  vaJid  or  effectual  prohibitions, 
although  they  may  be  there  in  point  of  form  ;  because,  although 
that  might  not  fall  under  the  very  words  of  the  43d  section,  I 
apprehend  that  such  an  entail  as  that  would  be  invalid  under 
the  Act  1685.  Therefore,  jipon  the  whole  matter,  I  have  come 
to  the  conclusion,  and  I  mast  say  without  any  difficulty,  that 
the  Lord  Ordinary's  interlocutor  is  wrong,  and  that  the  de- 
fenders are  entitled  to  absolvitor  in  so  far  as  regards  that  por- 
tion of  the  case  which  has  been  argued  before  us. 

The  other  Judges  concnrrecl. 

The  following  interlocutor  was  pronounced : — 

**24<A  June  1873. — Having  resumed  consideratioD  of  the 
cause,  after  hearing  counsel,  along  with  three  Judges  of  the 
First  Division,  in  conformity  with  the  opinion  of  the  whole 
Judges,  recall  the  interlocutor  of  the  Lord  Ordinary  submitted 
to  review,  assoilzie  the  defenders  from  the  whole  conclusions 
of  the  summons,  and  decern." 

Act  Solicitor-General  (Clark,  Q.C.),  Duncan ;  Tait  and 
Crichton,  W.S.  Agents. — Alt,  Watson,  Lee ;  Alex.  Stevenson, 
W.S.,  Afjent—JL  Clerk.  h.j. 
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HOUSE  OF  LORDS. 

Mks.  Campbell  Paturson,  Appellant,  v.  Hev,  John 
Macleod,  D.D.,  of  Morvern,  RespondeM, 

Teinds —  VcUuation — Presumption  —  Identity  of  Lands  —  Pre- 
scription— The  plea  of  positive  prescription  is  inapplicable  to 
a  claim  to  the  benefit  of  a  valuation  of  teind,  this  being 
neither  the  kind  of  title  nor  the  kind  of  possession  which  the 
Statute  requires. 

A  defence  of  alleged  valuation  of  teind  having  failed  for  want 
of  identifying  the  lands  in  respect  of  which  the  teind  was 
valued,  hel^l  that  no  plea  of  negative  prescription  is  admissible. 

See  ante,  vol.  xli.  pp.  325,  435,  618  ;  vol.  xlii.  p.  245. 

This  was  an  appeal  from  a  decision  of  the  Teind  Court, 
involving  the  question  whether  teinds  of  the  lands  of 
Knock  and  others  in  the  parish  of  Morvern,  belonging  to 
the  appellant,  Mrs.  Campbell  Paterson,  were  or  were  not 
valued.  The  respondent,  Dr.  MaclecKl,  the  parish  minister, 
had  raised  an  action  of  augmentation  of  stipend.  The 
Court  of  Teinds  modified  a  stipend,  but  remitted  to  the 
Lord  Orlinary  to  inquire  whether  there  existed  a  fund 
for  the  purpose  of  augmentation.  Thereafter  the  L)rd 
Ordinary  allowed  the  minister  to  lodge  a  condescendence 
as  to  the  teinds  of  the  parish,  and  the  heritors  to  lolge 
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answers.  The  minister  alleged  that  the  teinds  of  the 
lands  of  Knock  were  unvalued.  In  answer,  Mrs.  Pater- 
son,  the  proprietrix,  set  forth  that  her  lands  of  Knock 
were  valued,  and  produced  a  decree  of  approbation  and 
valuation  obtained  in  1786  in  the  Court  of  Teinds.  This 
decree  ratified  a  valuation  of  the  sub-commissioners  of  the 
Presbytery  of  Argyle  in  1629,  an  old  copy  of  which  was 
also  produced.  In  the  valuation  of  1629  no  mention 
occurred  of  the  lands  of  Knock,  but  the  appellant  con- 
tended that  they  were  included  under  other  names,  and 
the  name  of  Knock  occurred  in  the  decree  of  1786  as  the 
modem  name  of  certain  lands  mentioned  in  the  older 
valuation.  The  ap|iellant  contended  that  the  decree  of 
1786  was  now  conclusive,  and  was  fortified  by  prescrip- 
tion, both  positive  and  negative,  and  that  the  sub-valua- 
tion included  the  whole  lands  of  the  parish,  and  had  been 
so  treated  in  a  process  of  augmentation  in  1804.  It  was 
contended  that  the  minister  of  the  parish  at  the  date  last 
mentioned  had  an  interest  to  show  in  that  process  that 
the  teinds  of  Knock  were  unvalued,  and  that,  as  he  did 
not  do  so,  the  negative  prescription  was  running  against 
him  since  that  date. 

The  Lord  Ordinary  held  that  the  teinds  of  the  lands  of 
Knock  had  been  valued  in  1629,  and  that  such  valuation 
was  approved  in  1786,  but  the  Inner  House  recalled  this 
interlocutor,  and  held  that  the  teinds  of  Knock  had  not 
been  included  in  the  old  valuations. 

The  Dean  of  Faculty  (Gordon),  Pearson^  Q.C.,  and  O. 
Webster^  for  the  appellant,  contended  that — 

(1.)  It  was  res  judicata  that  the  teinds  of  Knock  and 
Gualacbelish  were  valued ;  (2.)  that  independently  of  the 
decree  of  approhation  and  valuation  in  1786,  being  in  itself 
well  founded  at  the  time  it  was  pronounced,  it  was  not  now 
comi>ctent  to  impugn  or  call  in  question  its  validity  or  efficacy. 
As  to  the  positive  i)rescription — Ersk.  iiL  7.  3  ;  Minister  of 
North  Leith,  M.  10890  ;  Mure  v.  Dunlop,  M.  10820;  Gordon 
V.  Kennedy,  M.  10830  ;  Solicitor  of  Teinds  v.  Budge,  Hume, 
455  ;  Lord  Lynedoch  v.  Listen,  14  S.  D.  374.  As  to  negative 
])rescription — Stair  ii.  12.  9  ;  Ersk.  iii.  7  8  ;  Macintyre  v.  Mac- 
lean, Shaw's  Teind  Cases,  160  ;  Fife's  Trustees  v.  Commis- 
sioners of  Woods  and  Forests,  1 1  D.  B.  M.  889 ;  Magistrates  of 
Dundee  i>.  Dougall,  1  Macq.  317;  Kinloch  v.  Bell,  5  Macph. 
36U  ;  Lord  Ad\rocate  v.  Johnston,  5  Macph.  414 ;  (3.)  It  was 
incompetent  for  the  Court  of  Teinds  to  review,  alter,  or  refuse 
to  give  effect  to  the  findings  and  decernitures  contained  in  the 
decree  of  approhation  and  valuation  obtained  by  the  proprietors 
in  1786,  or  to  cut  down  or  nullify  these  by  referring  to  alleged 
titles  of  the  lands  or  any  other  extraneous  evidence  ;  (4.)  If  the 
interlocutors  appealed  against  were  carried  into  effect  there 
would  not  only  be  a  double  allocation  of  stipend  on  the  teinds 
of  the  lands  belonging  to  the  appellant,  but  an  encroachment  ' 
on  the  stock ;  (5.)  Though  it  were  held  competent  to  imi)ugn 
the  decree  of  approbation  and  valuation  without  a  reduction 
being  raised  by  the  respondent,  there  were  no  grounds  for 
holding  that  the  teinds  of  the  lands  of  Knock  were  not  valued 
by  the  sub-commissioners  in  1629,  or  that  their  report  was  not 
duly  approved  of  and  the  teinds  of  these  lands  effectually 
valued  by  the  Lords  Commissioners  in  1786 — Thomson  v. 
Officers  of  State,  M.  10687  ;  Macneill  ».  Campbelltown,  2  Paton, 
244 ;  Smythe  v.  Listen,  15  S.  D.  216. 

The  Lord  Advocate  (Young),  and  R.  Crauford^  for  the 
respondent,  contended — 

That  it  was  proved  that  the  lands  of  Knock  were  not  valued 
by  the  Sub-commissioners  in  1629.  The  decree  of  1786  did  no 
more  than  ratify  and  approve  the  sub-valuation  so  far  as  it 
concerned  the  pursuers*  lands  libelle<L  The  plea  of  the  positive 
])re8jription  was  unfounded,  for  a  valuation  of  teinds  is  not  a 
title  of  property  or  possession  of  a  heritable  subject,  and  because 
the  appellant  and  her  predecessors  had  no  possession  of  the 
teinds  as  owners,  and  adverse  to  others,  as  required  by  the  Act 
1617,  c.  12 ;  E.  Panmuro  v.  Parishioners,  M.  10760  ;  Macintyre 
V.  Maclean,  8th  March  1828,  F.  C.     The  plea  of  the  negative 


prescription  was  unfounded,  for  the  decree  of  1786  did  not 
purport  to  value  the  lands  in  question — Erak.  iiL  7.  9.  If  it 
can  be  read  as  a  valuation,  that  is  an  intrintic  nullity  appearing 
ex  facie  of  the  decree,  and  not  protected  by  the  n^ative  pre- 
scription. 

Cur.  adv,  vtdU 

Lord  Colonsay. — My  Lords,  the  question  to  be  decided 
under  this  appeal  is  whether  the  teind  of  certain  lands  nuv 
belonging  to  the  api)ellant  and  described  in  her  titles  as  **  All 
and  Whole  the  sixteen  shilling  and  eightpenny  land  of  old  extent 
of  Knock,  and  the  sixteen  shilling  land  of  old  extent  of  CuUicbeliik 
acquired  from  Allan  Maclean  of  Knock  '*  are  to  be  held  as  bar- 
ing been  included  in  the  valuation  made  by  the  Sub-commii- 
sioncrs  in  1629  and  approbation  of  their  report  in  1785  and  178C 
That  question  has  arisen  in  a  process  of  augmeatatiQi, 
modification,  and  locality  raised  by  the  minister  of  the  parialioi 
Morvem  against  the  heritors  of  that  parish,  of  whom  the  i^ 
pellant  is  one. 

It  is  not  disputed  that  the  teinds  of  all  lands  compreheDded 
in  the  report,  and  approbations  thereof,  have  been  exhaiuted 
long  ago.  But  it  was  maintained  by  the  minister  that  oertas 
subjects  which  appear  in  the  titles  of  the  heritors  are  not  no- 
tioned  in  the  report  of  the  sub-commissioners,  or  comprehended 
in  their  valuation.  On  the  other  hand,  the  heritors  maintanri 
that  the  subjects  referred  to,  whatever  may  be  the  nama  bf 
which  they  have  at  any  time  been  known,  were  valued  akf 
with  the  whole  lands  belonging  to  their  predecessors  under  tk 
names  given  in  the  report  of  the  snb-commissioners. 

The  subjects  condescended  onby  the  minister  as  being  » 
valued,  were  twelve  in  number,  and  belonged  to  four  heniai 
The  Lord  Ordinary  decided  that  all  these  subjects  must  be  IkU 
to  have  been  included  in  the  valuation  of  the  snb-commiaioBa 
in  1629,. approved  of  by  the  Teind  Court  in  1785  and  1786.  fle 
also  found  that  certain  objections  stated  by  the  minister  to  tk 
decreet  of  approbation  in  1786  were  excluded  by  the  ncgitiie 
prescription. 

Against  that  judgment  the  minister  presented  a  redatani 
note  to  the  Second  Division  of  the  Court.     There  the  ha' 
made  a  stand  on  a  plea  of  positive  prescription,  which  had 
stated  by  them  on  the  record,  and  which  had  not  been  i 
fically  dealt  with  by  the  Lord  Ordinary.     The  Second  Dif 
directed  that  the  question  whether  the  plea  of  positive 
tion  was  applicable  to  the  case,  should  be  argued  before  tk» 
stdves  and  tluree  of  the  Judges  of  the  First  Division.    Tbe  qi» 
tion  having  been  argued  before   seven    Judges,  the  pies  m 
repelled  by  a  majority  of  six  Judges  to  one. 

That  point  having  been  disposed  of,  the  Second  Divi8ioo,iftff 
some  further  procedure,  recalled  the  interlocutor  of  the  U 
Ordinary  as  to  the  lands  now  in  question,  but  concurred  silk 
the  Lord  Ordinary's  finding,  that  all  the  other  lands  condtioedd 
on  by  the  minister  as  being  unvalued  must  be  held  tohavf  biv 
iiicludod  in  the  valuation  of  1629,  and  the  approbation!  tiMR^ 
in  1785  and  1786. 

When  an  heritor  pleads  that  the  teinds  of  his  laadtsi 
valued,  it  is  incumbent  on  him  to  show  that  they  have  bff 
valued  by  competent  authority.  A  valuation  by  Snb-eonai' 
sioners,  when  didy  approved  of  by  the  Court  of  Teind^i 
sufficient  But  in  many  cases  it  happens  that  there  ii  diffieri^  \ 
in  identifying  some  of  the  lands  of  the  heritors  with  sKf  ^  t 
those  named  in  the  valuation  on  which  he  founds.  The  nt^ 
are  obvious.  Take,  for  example,  the  present  case.  Moietka 
200  years  had  elapsed  from  1629  till  the  present  questioii  aiift 
In  the  interval  all  the  properties  have  changed  hands ;  malt  i 
them  have  been  subdivided  and  separated,  and  formed  into  HV 
groups,  with  new  designations.  Old  names  not  ^iogA^ 
abandoned  have  undergone  change  of  sound  in  pronanciatMft 
and  change  of  orthography  in  transcription,  so  as  to  be  itf 
easily  recognised.  Some  names  may  have  passed  awaycntiici^ 
and  some  subjects  that  were  treated  as  nameless  pertineDti*^ 
have  come  into  prominence  under  separate  names,  and  n  '^ 
happens  that  of  twelve  subjects  which  the  minister  ooodesMidi' 
on  as  being  unvalued,  ten  were  after  much  research  and  dii^ 
don,  and  having  regard  to  the  circumstances  of  the  esse,  hddli 
have  been  included  in  the  valuation  either  aepsnt^  « ■ 
columns  with  others. 
The  question  therefore  comes  to  be  whether  the  ajpiwlliit  k* 
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been  able  to  show  with  reasonable  certainty  that  the  lands 
described  in  her  titles  in  the  terms  I  have  quoted  were  included 
in  the  valuation  of  1G29,  although  "Knock"  is  not  therein 
named,  and  notwithstanding  the  evidence  relied  on  by  the 
minister  as  excluding  any  evidence  that  they  were  valued. 

The  position  taken  by  the  appellant  in  the  record  is  that  the 
lands  in  question,  and  which  are  described  in  her  titles  in  the 
terms  I  have  ahready  quoted,  belonged  in  1629  to  Murdoch 
Makileane  of  Lochbowie,  and  were  comprehended  in  his  lands 
there  valued,  and  which  are  thus  described  in  the  valuation : 
••The  lands  of  Ardneis,  Achabeig,  CowUcheyUs,  Auchaforsoy, 
Achinpiawen,  Unybeig,  Darriness,  Corwan,  and  Oliverlead,  with 
thepertmerUs,**  The  appellant  maintains  that  the  lands  in  ques- 
tion are  there  comprehended  under  **Cowlecheylis "  and 
pertinents. 

The  minister,  on  the  other  hand,  alleges  that  in  1629  the  lands 

>       in  question  belonged  to  Angus  McLean,  parson  of  Morvem,  not 

1      to  Murdoch  Makileane  of  Lochbowie,  and  were  not  valued. 

This  is  denied  by  the  apjjpellant.     The  minister  further  alleges, 

I      that  in  1629,  "  Knock  and  Gualachaohs  were  as  now  incor- 

L      porated  with  each  other."    The  appellant  admits  that  Knock 

I      Aod  Gualachaolis  **  have  always  been  incorporated  with  each 

other.*'    But  this  agreement  in  words  is  not  an  agreement  in 

meaning.     The  minister  means  that  the  Knock  which  belonged  to 

the  parson  of  Morvern  had  incorporated  with  it  a  Gualachaolis, 

thoi^^h  not  named.     The  appellant  means  that  the  Cowlecheylis 

or  Gualachaolis  which  belonged  to  Lochbowie  had  incorporated 

with  it  a  Knock  though  not  named.     I  therefore  do  not  think 

that  anything  can  be  rested  on  this  verbal  concurrence. 

But  the  minister  founds  upon  a  series  of  title-deeds  as  show- 
ing that  in  1620  the  lands  of  Knock  did  belong  to  the  parson 
of  Morvern,  and  after  tracing  them  down  to  1 706,  when  they 
were  conveyed  by  Allan  M*Lean  of  Knock  to  Allan  Cameron  of 
Qlendcssary  without  ever  having  belonged  to  Lochbowie  or  any 
person  deriving  from  him,  he  also  founds  upon  another  series 
of  title-deeds  as  tracing  Lochbowie's  lands  down  through  a 
totally  different  course  of  transmission  till  1698  when  they  were 
ftoqnired  by  the  said  Allan  Cameron  of  Glendessary  from  Loch- 
bowie;—thus  showing,  as  he  contends,  that  the  Knock,  which 
belonged  to  the  parson  of  Morvern,  could  not  have  been  compi*e- 
bended  in  the  valuation  of  Lochbowie's  lands  as  alleged  by  the 
appellants.     I  shall  as  briefly  as  x)08sible  trace  these  two  chains 
of  transmission  in  order  to  see  how  far  they  bear  out  the  con- 
tention of  the  minister.     In  doing  so  I  shall  take  them  separ- 
ately, and  in  each  case  follow  the  chronological  order  of  the 
twMMgnission.    {After  tracing  the  history  of  the  UindSf  his  Lordship 
tomtmued)^  If  then  the  title-deeds  as  printed  by  the  parties  are 
to  be  relied  on,  there  was  a  sixteen  shilling  or  sixteen  shilling 
and  eightpenny  land  of  Knock,  which  was  the  property  of  the 
.-,  'JMVBon  of  Morvern  in  1620,  and  of  his  son  in  1640,  and  was  sub- 
. .  raoqnently  transmitted  to  Glendessary  as  I  have  described ;  while 
'    ^be  Ck>wlecheylis  that  belonged  to  Lochbowie,  and  was  valued  in 
1629,  was  a  twopenny  land,  and  formed  an  integral  part  of  his 
twelve   merk  land  before  1620,   and  so   continued  until  the 
'  twelve  merk  land,  without  having  imdergone  any  disintegration, 
mnd  without  any  trace  of  a  Knock  having  been  connected  with 
*  H^  cmMue  likewise  into  the  hands  of  Glendessary,  and  all  the 
titlefl    from    Glendessary  downwards    bear  that    Knock  had 
•■fceen    acquired    from    Allan    Maclean    of    Knock,   and    that 
'tta    twopenny  land  of  Cowlecheylis  had  been  acquired  from 
.  'Xjoohbowie.     It  seems  next  to  impossible  to  reconcile  with  these 
; '  Saots  the  allegation  of  the  appellant  that  the  Knock  described 
'  la  her  own  title  as  having  been  acquired  from  Allan  Maclean  of 
^SCnook  was  in  1629  in  reality  comprehended  in  the  twopenny 
laod  of  Cowlecheylis  which  belonged  to  Ljchbowie.     The  titles, 
"^riien  carefnlly  examined,  are  clearly  adverse  to  that  allegation, 
maiA  if  the  decision  of  the  case  is  to  depend  upon  the  evidence 
%fforded  by  the  titles,  or  any  inference  that  can  be  drawn  from 
:%li0in,  I  tMnk  it  must  be  adverse  to  the  appellant 

9nt  the  appellant  maintained  a  very   powerful  argument 

^^taonded  on  the  terms  of  the  re{>ort  of  the  sub-commissioners  in 

'  1029y  and  on  the  interpretation  said  to  have  been  given  to  that 

^vport  in  the  approbations  thereof  in  1785  and  1786,  and  also 

'mga    the  manner  in  which  the  teinds  of  the  parish  have  been 

-  Tflnelt  with  from  that  time  till  the  present^  uid  the  presnmp- 

ijiiinn  thence  arising.     I  now  proceed  to  consider  these  elements 

fOl  the  OMOy  and  the  inferences  to  be  drawn  from  them. 


In  the  report  of  1629  the  sub-commissioners  set  forth  that 
they  had  been  directed  to  try  and  inform  themselves,  by  aU 
lawful  means,  of  the  work  "  of  all  lands  of  each  paroche  in  the 
said  ])resbetrie,"  and  that  they  had  "faithfulHe,  trulie,  and 
diligeutlie  procidit  en  tryoing  and  cleiring  the  sds.  valuations  of 
the  parochynes  underwryten."  The  reasonable  inference  from 
that  statement  would  be  that  they  had  valued  all  the  lands  in 
each  parish,  subject,  however,  to  be  rebutted  by  evidence  that 
certain  lands  had  been  omitted.  Further,  in  regard  to  what 
was  then  the  parish  of  KillcomkeiU,  in  which  the  lands  in 
question  were  situated,  it  appears  that  the  Bishop  of  Lesmore, 
patron  of  the  Kirk  of  KillcomkeiU  and  chief  titular  of  all  the 
teinds  thereof,  appeared  by  his  procurator,  and  they  <*  appoint 
nothing  against  the  premises."  Then,  again,  it  appears  that 
persons  from  whom  the  sub-commissioners  derived  their 
information  as  to  the  value  of  the  lands  belonging  to  Loch- 
bowie and  of  the  lands  belonging  to  the  parson  of  Morvern,  was 
the  parson  of  Morvern  himseU,  who  certainly  must  have  known 
everything  regarding  Knock  ;  yet  while  he  gives  up,  and  values 
the  teinds  of  his  own  lands  of  Ulling,  contained  in  his  charter 
of  1620,  he  makes  no  mention  whatever  of  Knock,  which  was 
contained  in  the  same  charter,  and  which,  as  we  have  seen,  was 
also  contained  along  with  Ulling  in  his  son's  sasine  in  1640. 
The  reason  of  this  silence  as  to  Knock  is  not  apparent.  One 
suggestion  might  be  that  the  parson  had  parted  with  it  between 
1620  and  1629,  but  that  would  not  be  consistent  with  the  sub- 
sequent titles.  Besides,  if  he  had  parted  with  it,  some  other 
l)er8on  must  have  acquired  it,  but  no  person  appears  to  have 
given  it  up  for  valuation,  and  the  question  is.  Was  it  or  was  it 
not  valued  ?  The  minister  suggests  that  the  parson  was  both 
proprietor  in  occu|)ation  of  the  land,  and  possessor  of  the  teinds. 
This  suggestion  is  plausible  rather  than  altogether  satisfactory. 
If,  however.  Knock  was  in  fact  omitted,  it  is  not  incumbent  on 
the  minister  to  find  out  the  cause  of  omission.  On  the  face  of 
the  report,  there  is  no  trace  of  its  having  been  valued  eo  nomine^ 
and  in  the  record  the  only  suggestion  by  the  appellant  is  that 
it  was  comprehended  in  Lochbowie's  twopenny  land  of  Cow- 
keyliss,  a  suggestion  which,  for  reasons  I  have  already  stated, 
cannot  be  accepted. 

Then  as  to  the  two  processes  of  approbation  in  1785  and 
1786. 

The  first  was  a  simple  process  of  approbation  brought  by  the 
Duke  of  Argyll  with  reference  entirely  to  lands  belonging  to 
himself  in  various  parishes,  including  some  lands  in  what  was  in 
1629  the  parish  of  KillcomkilL  These  were  the  lands  which 
had  been  valued  in  1629  as  belonging  to  Lachlane  MacLeane  of 
Morvarne,  and  have  nothing  to  do  with  the  subject  matter  of 
the  present  case. 

The  process  of  approbation  of  1786  was  brought  by  the  then 
heritors  of  lands  in  the  old  parish  of  KillcomkeiU,  other  than 
the  Duke  of  Argyll  One  of  these  heritors  was  OampbeU  of 
Ardslignish,  a  predecessor  of  the  appellant.  The  persons  called 
as  defenders  were  the  Officers  of  State,  the  Duke  of  Argyll,  the 
minister  of  Morvern,  and  the  Moderator  of  the  Synod  of  Ai^lL 
None  of  these  entered  appearance  except  the  Duke  of  ArgyU, 
and  his  interests  were  not  affected  by  anything  done.  The 
process  was  one  for  approbation,  valuation,  and  division.  The 
summons  contained  a  conclusion  for  approbation  of  the  report 
of  the  Sub-commissioners,  a  conclusion  for  division  of  the  eumulo 
valuation  of  the  teinds  of  such  of  the  lands  belonging  to  the 
different  pursuers  as  had  been  valued  m  eumulo,  and  that  such 
division  should  be  made  in  terms  of  a  mutual  agreement  be- 
tween the  pursuers,  or  conform  to  a  division  to  be  proportioned 
on  a  proof  of  the  present  rental  of  the  lands,  and  to  be  approved 
of  by  the  Court  or  by  any  other  proper  rule,  and  also  a  conclu- 
sion of  a  precautionary  character  to  the  effect  that  if  the  Lords 
should  refuse  to  approve  of  the  report  of  the  Sub-commissioners 
concerning  the  valuation  of  the  stock  and  teind  of  **  t]ie  lands 
therein  before  enumerated,  or  any  part  thereof,"  a  new  valua- 
tion should  be  led  of  the  teinds  of  '*  the  several  lands  before 
enumerated,  or  such  parts  thereof."  The  lands  there  re- 
ferred to  were  the  same  as  were  enumerated  in  the  re- 
port 1829,  exce])t  snch  as  belonged  to  the  Duke  of  Argyll^ 
and  had  been  included  in  the  approbation  of  1785.  The  som- 
mons  made  no  mention  of  Knock,  or  of  a  sixteen  shiUing  or 
sixteen  shUling  and  eightpenny  land  of  GualacheUsh.  The  only 
lands  mentioned  in  the  Bummons  as  belon^g  to  Ardaligniah 


4G1 


THE  SCOTTISU  JUPwlST. 


July  10 


were  Acheaka,  and  the  portiuns  be  had  acquired  of  Lochbowie*8 
twelve  merk  land,  viz.,  Amies,  Achabeg,  and  Cowlkelia. 

Let  us  now  see  what  course  was  followed  in  that  process.  In 
the  first  place,  nothing  was  done  under  the  conclusion  for 
valuation.  That  conclusion  may,  therefore,  be  disregarded. 
There  remained  the  conclusion  for  approbation  of  the  report  of 
1629,  and  the  conclusion  for  dividing  or  apportioning  such  of 
the  valuations  of  teind  as  had  been  made  in  cumulo.  The  con- 
clusion for  approbation  was  necessarily  limited  to  the  contents 
of  the  reports,  and  no  decree  of  approbation  to  be  pronounced 
in  that  process  could  legally  go,  or  could  be  intended  by  the 
Court  to  go,  beyond  the  conclusions  of  the  summons,  or  to  give 
the  character  of  valued  toind  to  the  teinds  of  lands  that  had  not 
been  reported  as  valued  by  the  Sub-commissioners  under  some 
name  or  prescription,  and  if  the  process  had  been  as  in  the  case 
of  the  Duke  of  Argyll,  a  mere  process  of  approbation,  the  expres- 
sion "Cowlkeylia  now  called  Knock,"  which  has  caused  so 
much  difficulty  in  this  case,  would  in  all  probability  never  have 
been  called  into  existence.  But  there  was  a  conclusion  for 
division  of  teind,  and  the  parties  appear  to  have  agreed  that 
the  division  of  teinds  valued  in  cumulo  should  be  made  in  pro- 
portion to  the  valued  rent  of  the  lands  belonging  to  the  several 
heritors.  Accordingly  a  certificate  of  the  valued  rent  of  the 
parish  of  Morvern,  so  far  as  reganied  the  lands  of  the  parties 
to  the  cause  was  obtained.  A  more  full  extract  from  the  valua- 
tion roll  of  the  county  is  printed,  from  which  it  ap{>ears  that 
the  roll  was  made  up  in  1751,  at  which  time  Glendessary  was 
proprietor  both  of  the  lands  that  had  belonged  to  Loihbowie, 
and  of  those  acquired  from  Allan  McLean  of  Knosk.  The  certi- 
ficate produced  in  1786  for  the  pur])Ose  of  dividing  the  cumulo 
was  made  after  Glendessary  estate  had  been  sold  and  partitioned, 
and  at  the  time  when  Ardslignish  was  proprietor  of  the  parts  of 
that  estate  which  fell  to  him.  In  both  of  these  documents  it 
will  be  seen  that  *^  Knock  and  Gu&lichelish  "  are  coupled  together, 
and  opxK)site  to  them  is  placed  one  sum  of  valued  rent  £5,  lis. 
Id.  Probably  they  were  possessed  as  one  tenement  when  the 
roll  was  made  up.  There  is  no  other  name  at  all  similar  men- 
tioned either  in  the  roll  or  in  the  certificate.  We  have  already 
seen  that  Knock  was  acquired  by  Glendessary  from  Allan  McLean 
of  Knock,  but  whether  Gualachclisb,  thus  cou)>]ed  with  it,  rcpre- 
8  Mits  the  twopenny  land  of  Cuwlekeylis  acquired  by  him  from 
Lochbowie,  or  the  sixteen  shilling  and  eightpenny  land  of  Gua- 
lachelish  mentioned  somewhat  mysteriously  in  the  instruments 
of  sasine  in  1707,  or  both,  does  not  appear.  The  appellant,  of 
course,  assumes  that  it  was  the  first,  but  whether  it  was  or  not, 
it  was  plainly  something  different  from  Knock.  There  are  two 
things,  Knock  and  Gualachclisb,  that  go  to  make  up  the  £5,  1  Is. 
Id.  of  valued  rent. 

When  the  teinds  that  had  been  valued  in  cumulo  came  to  be 
apportioned  according  to  the  valued  rent  of  the  land,  the  clerk 
who  made  the  scheme  of  division  appears  to  have  assumed  that 
the  report  of  the  Sub-commissioners  comprehended  all  the  lands 
in  the  parish,  and  in  dividing  and  in  apportioning  the  teinds  of 
Lochbowie's  twelve  merk  lands  which  had  been  valued  in 
cumulo  at  21  bolls  meal,  1  boll  2  firlots  1  peck  bear, 
and  £40  Scots,  he  apportioned  to  Ames  and  Archibcg,  wliich 
then  belonged  to  Ardslignish,  a  proportion  corresponding  to  their 
valu^d  rent,  which  was  £4,  3s.  4d.,  and  he  apportioned  to  what 
he  descril)ed  as  **  Cowlcheylis,  now  called  Knock,"  a  proportion 
4if  teind  corresponding  to  the  sum  of  £5,  lis.  Id.,  which  in  the 
roll  and  certificate  of  valued  rent  stood  opposite  to  Knock  and 
Oualachelish."  This  is  the  first  appearance  of  the  expression 
**  now  called."  There  is  no  warrant  for  it  in  the  summons  or  in 
the  titles  or  in  the  report,  or  in  any  document  that  has  been  re- 
ferred to.  The  clerk  who  prejiared  the  scheme  no  doubt  saw 
from  the  report  that  one  of  the  parcels  comprehended  in  Loch- 
bowic's  lands  was  called  Cowlckeylis,  and  it  was  his  duty  to 
apportion  to  that  ])arcel  part  of  the  cumulo  teinds  of  Loch- 
bowie's  lands.  He  also  saw  that  in  the  certificate  of  valued  rent 
of  the  i)ari8h  the  only  name  at  all  similar  to  Cowlekeylis  was 
ccMipled  with  Knock,  and  one  sum  of  valued  rent  put  opposite 
to  them.  Then,  apparently  assuming  that  all  the  lands  in  the 
parish  shouhl  be  embraced  in  the  report,  and  not  finding 
Knock  roentioneil  eo  nomine^  but  finding  it  in  conjunction  with 
tie  only  name  at  all  similar  to  one  which  he  did  find  mentioned, 
ho  may  have  assumed  that  Gualachclisb  had  come  to  be  called 
Knock.     It  is  apparent  that  in  his  own  mind  Cov'^chylis,  not 


Knock,  was  the  thing  he  was  dealing  with,  as  indeed  it  wu 
the  only  thing  he  required,  or  was  entitled  to  deal  with,  but  he 
adds,"  now  called  Knock,"  so  m  to  identify  it  with  the  valued 
rent  of  £5,  Us.  Id.  By  thus  apportioning  to  Ck>wlchy lis  a  share 
of  the  cumulo  teind  corresponding  to  a  sum  of  valued  rent  which 
comprehended  Knock  as  well  as  Cowlkeylia,  it  follows  that  more 
has  been  put  on  Cowlkeylis  than  its  proper  proportion,  and  con- 
sequently that  less  than  the  proper  share  has  been  put  od  ill 
the  other  parcels  of  land  comprehended  in  the  cumulo  valnatioo, 
and  that  the  owners  of  these  other  parcels  obtained  an  unjut 
advantage.  It  is  scarcely  supposable  that  Lochbowie's  Cowl- 
keylis, which  was  only  a  twopenny,  or  one  merk  land,  ooukl  by 
itself  have  a  valued  rent  of  £5,  lis.  Id.,  seeing  that  his  sixpeiuiy 
or  three  merks  lands  of  Ameis  and  Achibeg  have  in  the  sane 
roll  only  a  valued  rent  of  £4,  Ss.  4d. 

If  the  clerk  fell  into  this  mistake  in  the  way  suggested,  or  m 
any  way,  none  of  the  parties  present  had  any  interest  to  convct 
him ,  but  the  reverse.     Ardslignish  would  be  benefited  by  haring 
his  unvalued  teinds  of  Knock  treated  as  valued.     The  otiier 
heritors  would  be  benefited  by  having  part  of  the  eumuh  teind 
diverted  to   Knock,  thereby  lightening   the   burden  on  thea. 
But  the  division  and  apportionment  of  that  cwmtdo  was  not  t 
matter  in  which  the  minister  was  interested.     He  would  get  tht 
whole  amount,  whatever  might  be  the  apportionment  among  the 
several  owners  of  what  had  been  Lochbowie's  12  merk  ]ud& 
The  scheme  of  division,  being  unopposed,  was  of  course  approval 
of,  and  decree  was  of  course  given   in   conformity  wifch  it 
Whether  that  decree  opposes  a  technical  bar  to  the  contentiM 
of  the  minister,  I  shall  consider  presently.     In  the  meaatineit 
is  a  judgment  of  the  Court  to  the  effect  that  the  parKmage  td 
vicarage  teinds  '*  of  the  lands  of  Auchnaha,  Amies,  and  Aocb- 
beig  and  Cowlkeylis,  now  called  Knock,  with  the  perttneni^ 
belonging  to  John  CampbeQ  of  Arslignish,  are  of  the  worth  and 
avail  there  specified,  and  are  to  continue  so  in  all  time  comiig.* 

The  next  thing  that  occurred  was,  that  in  the  year  1860  it 
minister  of  Morvem  raised  a  process  of  augmentation,  modi- 
fication, and  locality.  In  that  process  the  report  of  1629  ud 
the  approbation  thereof  in  1785  and  1786,  and  the  foranid 
scheme  of  division,  were  founded  on,  and  were  recognised  vi 
treated  as  showing  that  the  whole  teinds  of  the  parish  had  bees 
valued  in  1629.  No  objection  was  stated  to  t^e  regularitj« 
suflSciency  of  any  of  these  documents,  although  questions  wm 
raised  which  gave  an  interest  to  examine  them.  In  thatprogn* 
of  augmentation  arrangements  were  made  and  judgments  pi^ 
nounced  on  the  assumption  that  the  whole  teinds  oftbe 
parish  had  been  valued  in  1629,  and  so  matters  rested  anil 
the  present  process,  raised  in  1863,  disturbed  the  prenilii; 
belief.  The  terms  of  the  report  in  1629,  and  of  the  decree  cf 
approbation  in  1786  and  the  proceedings  in  the  process  of  aig- 
mentation  in  ISOO,  raise  a  presumption  that  in  1629  theteiadi 
q{  the  whole  lands  in  the  parish  were  valued,  though  Knock  v» 
not  specially  named ;  and  very  clear  evidence  to  the  cootmy 
will  be  required  to  rebut  that  presumption.  But  I  sb  «i 
opinion  that  if  it  be  competent  to  go  into  the  inquiry,  the  fR* 
sumption  would  be  rebutted  by  the  titles  referred  to  by  tk 
minister,  and  an  examination  of  the  proceedings  in  the  proeeaiif 
approbation.  I  think  that  the  allegation  of  the  appellant^  tbt 
Knock  had  always  been  incorporated  with  Lochbowie*s  twopcs^f 
lands  of  Cowlkeylis,  if  meant  to  apply  to  the  Knock  in  qiMitiBiu 
is  disproved  by  the  titles,  which  show  that  it  never  bel<Higeiti 
Lochbowie,  but  belonged  to  a  diflerent  family,  and  if  the  alkfi' 
tion  means  only  that  there  was  a  Knock  incorjiorated  wA 
Lochbowie's  Cowlkeylis,  it  is  of  no  value,  because  the  KsoA 
alleged  to  be  unvalued  is  the  Knock  acquired  from  Allan  H'Lhi 
of  Knock. 

I  think  that  the  other  suggestion  in  the  case  for  theappdhiA 
that  in  the  interval  betwixt  1620  and  1640  Lochbowie  mayhiw 
possessed  Knock  by  some  right  of  liferent,  another  temporaiyi^ 
cannot  avaU  the  ajipcUant,  because  in  that  view  it  oonU  ^ 
have  formed  any  part  of  the  nine  parcels  composing  the  t«cH< 
merk  lands  that  were  valued,  and  it  is  not  mentioned  as  htn^S 
been  valued,  and  is  not  in  any  way  referred  to  in  the  report  of  tie 
Sub-commissioners. 

There  still  remains  to  be  .considered  the  qnestioii  wbetkr 
the  decree  of  approbation  in  1786  excludes  the  ooutontionof  tk 
minister.  That  involves  points  which  I  shall  deal  vitk 
separately. 
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First,  what  is  the  true  reading  and  legal  construction  of  the 
decree  of  ax)probation  ?  I  think  it  is  merely  an  approval  of  the 
report  of  1629,  and  of  the  valuation  there  made  of  the  lands  there 
mentioned,  and  cannot  be  held  to  extend  to  any  different  lands.  If 
it  had  extended  to  different  lands,  it  would  have  been  uUra  vires. 
But  it  did  not  do  so.  The  summons  or  libel  had  reference  only  to 
Ijuids  enumerated  in  the  report  The  conclusions  of  the  summons 
were  limited  in  like  manner,  and  the  decree  of  approbation  refers 
throughout  to  **  the  pursuer's  lands  libelled,"  and  no  other  lands. 
It  is  true  that  in  that  part  of  the  decree  which  has  reference  to 
the  conclusion  for  dividing  such  of  the  teinds  as  had  been  valued 
m  cuhik/o,  we  find  that  in  the  approving  of  the  scheme  of  divi- 
sion the  words  of  the  scheme  are  adopted,  viz.,  *'  teinds  of  the 
land  of  Auchnaba,  Amies,  and  Auchabeig  and  Cowlkeylis, 
now  called  Knock."  These  words,  with  the  exception  of  '*  now 
called  Knock,'*  are  quite  in  accordance  with  the  report  and  the 
summons.  The  addition  of  these  words  can  import  nothing  more 
than  that  what  was  called  Cowlkeylis  at  the  date  of  the  valua- 
tion is  now  (in  1786)  called  Knock — ^has  now  got  a  name  which 
it  had  not  formerly.  There  is  no  finding  that  tfie  Knock  known 
by  that  name  at  and  before  the  date  of  the  valuation  was  valued, 
neither  is  there  any  finding  that  it  was  then  or  is  now  Cowlkeylis. 
In  short,  whether  Cowlkeylis  was  or  was  not  now  called  Knock, 
that  alku  conferred  on  Cowlkeylis  cannot  be  made  to  mean 
legally  that  the  Knock  acquired  from  Allan  M'Lean  of  Knock 
was  part  of  Lochbowie's  twelve  merk  land,  and  that  the  Court 
lias  so  decreed  when  it  would  have  been  ttUra  vires  to  have  done 
aa  I  therefore  think  that  the  terms,  of  the  decree  do  not  exclude 
the  contention  of  the  minister. 

Second,  is  it  then  excluded  by  prescription  ?  As  regards  the 
positive  prescription,  I  concur  with  the  majority  of  the  Judges 
in  the  Court  below.  I  ^hink  that  the  plea  is  inapplicable.  There 
IB  neither  the  kind  of  title,  nor  the  kind  of  possession  which  the 
Statute  requires. 

Then,  as  regards  the  negative  prescription.  I  think  that  it 
cannot  be  founded  on  to  the  effect  of  excluding  the  contention 
of  the  minister.  If  I  am  right  in  the  view  I  take  of  the  tnie 
l^;al  construction  of  the  decree  in  1786,  ib  is  not  inconsistent 
with  the  contention  of  the  minister  as  to  the  Knock,  and  there 
is  no  room  for  the  plea  of  negative  prescription.  But  further, 
it  is  to  be  observed  that  the  real  question  here  being  one  of 
identity,  the  plea  of  prescription  can  have  no  place  unless  the 
identity,  or,  in  other  words,  the  matter  in  issue,  is  assumed  in 
layonr  of  the  appellant  and  against  the  pursuer. 

On  the  groun<ls  I  have  stated,  I  think  that  the  Court  of 
Session  came  to  a  right  conclusion  in  holding  that  the  appellant's 
lands  acquired  from  Allan  M*Lean  of  Knock  were  not  included 
in  the  valuation  by  the  Sub-Commissioner  in  1629,  and  are 
unvalued.  I  therefore  think  that  the  interlocutors  appealed 
horn  should  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Cairns. — ^My  Lords,  it  appeared  to  me  throughout  the 
argument  of  this  case,  that  the  real  question  to  be  decided  was  not 
■a  much,  perhaps  not  at  all,  the  question  of  positive  or  negative 
prescription,  upon  which  so  much  learning  and  care  appear  to  have 
oeenbtttowed  in  the  Court  below,  as  what  we  should  rather  term 
aqnestion  of  fact,  viz.,  ay  or  no,  were  the  lands  included  in  the 
tiUes  of  the  appellant  valued  in  tiie  valuation  of  the  teinds  of  the 
parish  by  the  Sub-commissioners  in  the  year  1629,  and  particu- 
iMeAy,  were  those  lands,  which  in  the  titles  of  the  appellant  are 
r  described  as  "Knock,  or  as  now  called  Knock,"  so  included? 

Now,  my  Lords,  if  we  were  to  deal  witht  his  case  uponconsidera- 
of  presumption  only,  I  own  it  appears  to  me  that  the 
way  in  which  the  valuation  of  the  Sub-commissioners  was  treated 
in  the  years  1785  and  1786  in  the  processes  of  approbation  to 
which  my  noble  and  learned  friend  has  referred,  would  go 
Tery  far  to  show  that  the  whole  of  the  teinds  of  the  parish  had 
been  included  in  the  valuation  of  the  Sub-commissioners  in  1629. 
Indeed,  I  might  add  that  that  valuation  of  1629  ex  facie  would 
rather  raise  in  the  mini  of  any  one  perusing  it  the  idea  that  the 
Snb-commissioners  conceived  that  they  were  valuing  the  whole 
of  the  teinds  of  the  parish,  and  further  than  that,  when  we  come 
to  the  process  of  augmentation  which  was  concluded  in  the  year 
1804,  and  was  raised  by  the  father  of  Hhe  present  respondent, 
who  was  then  minister  of  the  parish,  and  who  appears  to  have 
tgr  his  procurator  represented  that  the  teinds  of  Uus  parish  were 
all  valued  by  the  Sub-commissioners  of  the  presbytery  of  Argyle 
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in  the  years  1629  and  1630, — I  say  when  we  come  to  that  process 
of  augmentation,  it  certainly  would  appear  to  me,  and  it  did 
appear  to  me  in  the  argument,  that  that  presumption  was  very 
much  advanced  and  very  much  strengthened,  and  that  if  the 
case  were  to  rest  there,  and  if  we  had  nothing  more  to  guide  us, 
the  inference  to  be  drawn  from  these  circumstances  to  which  I 
have  referred  would  be  so  strong  that  it  must  be  accepted  as 
leading  to  the  conclusion  that  the  whole  of  the  teinds  of  the 
parish  had  been  included  in  that  valuation. 

But,  my  Lords,  in  this  case  we  are  not  left  to  presumption. 
The  case  having  been  argued  in  the  course  of  last  session,  speak- 
ing for  myself,  I  may  say  that  much  of  the  delay  that  has 
occurred  in  deciding  it  has  arisen  from  the  circumstance  that  I 
have  felt,  as  I  think  every  ])erson  would  feel,  a  strong  desire  to 
give  the  fullest  weight  that  was  allowable  to  those  considera- 
tions of  presumption,  and  I  felt  some  unwillingness  to  have  the 
inference  which  had  been  raised  in  my  own  mind  by  those  cir- 
cumstances of  presumption  that  had  been  so  strongly  urged  dis- 
lodged by  a  different  view  without  the  clearest  proof  that  that 
presumption  could  not  be  entertained.  But  I  am  obliged  to 
confess  that  when  I  came  to  look  at  the  titles  which  have  been 
so  fully  explained  by  my  noble  and  learned  friend  (whose  ex- 
planation I  do  not  mean  to  repeat),  I  am  driven  altogether  out 
of  the  conclusions -which  I  might  have  derived  from  the  pre- 
sumptive evidence  to  which  I  have  referred.  And  after  a  great 
deal  of  time  and  trouble  has  been  expended  in  looking  at  these 
titles,  I  have  evidence  before  me  which  appears  to  me  to  be 
perfectly  clear,  and  which  I  cannot  disregard,  that  the  lands 
included  in  the  titles  of  the  appellant,  and  which  are  there  de- 
scribed as  "Knock,"  or  as  "now  called  Knock," are  not  the 
same  lands  as  those  described  by  the  old  name  of  "  Knock  " 
found  in  the  earlier  titles,  and  are  not  included  under  that  old 
name.  How  the  change  has  come  about  has  been  accounted  for 
by  my  noble  and  learned  friend,  but  whether  the  suggestion  he 
has  made  is  a  correct  one  or  not,  we  have  this  fact  as  clear  as 
if  the  matter  had  only  occurred  a  few  months  ago ;  we  have  the 
devolution  of  the  title  of  the  different  lands  in  tihe  parish  clearly 
marked  in  a  succession  of  charters  and  deeds,  and  it  appears  to 
me  from  that  to  be  perfectly  clear  that  the  titles  under  which 
the  present  api^ellant  claims  to  show  that  her  land  was  included, 
are  not  the  titles  under  which  this  laud  must  be  included,  and 
that  there  is  in  the  valuation  of  1629  and  in  the  lands  therein 
described  no  name  or  denomination  of  territory  under  which  we 
can  range  the  land  which  is  the  subject  of  the  present  appeal. 
My  Lords,  I  own  I  have  some  regret  at  the  conclusion  at  which 
I  have  to  arrive,  more  especially  as  I  find  that  the  late  minister 
of  the  parish  himself  was  clearly  imder  a  different  impression. 
But  that  of  course  could  not  prejudice  the  case  we  have  now  to 
decide  on  ;  and  I  must  say  that  I  agree  entirely  in  the  conclu- 
sion at  which  my  noble  and  learned  friend  has  arrived,  and  in 
the  motion  with  which  he  has  concluded  his  statement,  namely, 
that  this  appeal  be  dismissed. 

Lord  HiLTHSBLEY. — My  Ix>rds,  I  confess  that  I  approached 
the  consideration  of  this  case  with  the  same  degree  of  doubt  and 
difficulty  as  that  which  has  been  expressed  by  my  noble  and 
learned  friend  who  last  addressed  the  House  with  regard  to  a 
claim  made  for  teinds,  in  a  case  where,  at  least  as  long  since  as 
1786,  there  appears  to  have  been  an  assumption  on  the  part  of 
many  of  those  who  were  interested  in  the  consideration  of  the 
matter  that  the  teinds  in  question  had  been  valued  by  a  process 
of  valuation  which  took  place  as  long  as  nearly  250  years  ago, 
especially  as  we  6nd  that  that  assumption  was  not  only  ac- 
quiesced in,  but  actually  put  forward  by  the  minister  himself  in 
the  year  1804,  now  some  70  years  ago.  Having  regard  to  the 
principles  which  have  prevailed  in  all  systems  of  jurisprudence, 
and  especially  having  regard  to  some  not  otherwise  than  recent 
cases  in  your  Lordships'  House  with  reference  to  the  amount  of 
presumption  which  ought  to  be  justly  entertained  when  claims 
are  put  forward  contrary  to  that  which  has  been  the  current 
view  of  parties  (especially  parties  interested)  for  a  long  period 
of  years,  I  was  anxious  to  look  into  the  case  (and  I  do  not  think 
it  was  a  misplaced  or  an  improper  anxiety)  to  see  if  there  was 
anything  wluch  would  justify  your  Lordshiiis'  House  in  coming 
to  the  conclusion  that  the  general  agreement,  appanmtly  of 
thought  and  opinion  during  so  long  a  course  of  time,  as  that  to 
which  I  have  referred,  was  founded  in  right  and  in  title. 
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But  as  it  happens  ia  this  case  (and  we  owe  the  demonstration 
of  it  in  a  great  degree  to  the  extreme  attention  which  has  been 
devoted  to  the  case  by  my  noble  and  learned  friend  who  first 
addressed  the  House),  there  really  is  not  the  thinnest  interstice  in 
which  there  can  be  interposed  a  presumed  arrangement  or  a  pre- 
sumed agreement  which  would  justify  the  claims  sdt  up  by  the 
appellant  to  treat  this  particular  parcel  of  land  as  having  been 
valued  in  the  valuation  of  1629,  for  we  have,  with  a  degree  of 
^distinctness  and  completeness  which  could  scarcely  be  expected 
in  a  title  derive!  from  so  remote  an  antiquity,  a  clear  deduction 
of  title,  which  has  been  made  much  more  clear,  I  admit,  to 
my  own  mind,  by  the  statement  of  the  noble  and  learned  Lord 
who  first  expounded  the  deduction  of  titles.  We  have  a  clear  and 
continuous  stream  of  documents  of  title  which  evince  the  course 
in  which  the  land  now  in  question,  namely,  the  land  of  **  Knock,** 
came  down  from  the  parson  of  the  parish  in  1629,  and  we  have 
another  exactly  similar  stream  of  clear  and  contiouous  titles 
with  reference  to  the  land  belonging  to  M'Laan  of  Lochbuy, 
which  comprehended  another  parcel  which  the  appellant  in  this 
])resent  case  wished  to  represent  as  including  the  land  of  Knock. 
It  is  impossible,  as  was  demonstrated  by  the  deductions  of  title 
traced  by  my  noble  and  learned  friend,  so  to  include  **  Knock  ** 
in  the  lands  which  came  from  M'Lean  of  Lochbuy.  Having 
these  two  clear  and  distinct  streams  of  title,  beginning  from  a 
period  considerably  antecedent  to  the  valuation,  beginning  from 
1620  (nine  years  before  the  valuation)  in  the  one  case,  and  from 
a  period  still  more  remote  in  the  other  case,  we  find  these  two 
stream3  at  last  in  confluence  in  the  title  of  Cameron  of  Gleu- 
dessary,  and  we  find  nothing  from  that  time  forwards  which  can 
leave  room  for  a  presumption  of  an  arrangement  to  be  interposed 
at  any  time  by  which  your  Lordships  can  now  say  that  the  land 
of  Knock  was  comprised  in  the  valuation  of  the  Lochbuy  land 
under  another  title,  namely,  Cowlkeylis.  It  appears  to  me  to 
be  clearly  made  out  that  the  *'  Knock  **  in  question  is  the  Knock 
which  belonged  to  the  parson  at  the  time  when  the  valuation 
was  made,  and  it  appears  to  be  equally  clear  that  it  is  not  named 
or  included  in  that  valuation. 

Under  these  circumstances,  and  being  anxious  to  say  these 
few  words  in  order  to  show  that  I  am  not  unmindful  of  the 
duty  which  is  incumbent  upon  every  Court  to  presume  all  that 
can  be  presumed  in  favour  of  what  have  been  believed  for  a  long 
course  of  time  to  be  respective  rights  and  titles  of  the  parties,  I 
think  it  is  impossible  in  this  case  to  make  a  presumption  which 
will  exclude  the  positive  and  clear  matters  of  fact  which  have 
been  placed  before  our  minds,  and  therefore  I  find  myself  com- 
pelled to  join  with  my  noble  and  learned  friends  in  the  conclu- 
sion at  which  they  have  arrived. 

Interlocutors  appealed  from  affirmed^    and  appeal 
dismissed  with  costs, 

AppeUnnCs  Agents^  Andrew  Webster,  S.S.C.  ;  Connell  and 
Hope,  Westminster. —  RespoiidenVs  Agents,  John  Martin,  W.S.  ; 
Willoughby  and  Cox,  Clifford's  Inn,  Westminster. 

J.  P. 
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SECOND  DIVISION. 

Special  Case  for  Bell's  Trustees  and  Others  (Heritors 
of  Nesting). 

Parish— AssessmerU — Statutes  17  and  18  Vict,  c  91  {Valualion  of 
Lands  {Scotland)  Act,  1854),  sect.  33,  and  31  and  32  Vict,  c, 
06  (Ecclesiastical  Buildings  (Scotland)  Act,  1868),  sect.  23~ 
Beat  and  Valued  Bent — MerksUmd — Held  that  in  landward 
parishes  the  valued  rent,  or  the  number  of  merksland  in 
Shetland,  roust  be  taken  as  the  basis  of  assessment  for  build- 
ing or  repairing  churches  and  manses,  except  where  there  are 

'  special  circumstances  which  would  render  that  rule  altogether 
ineviuitable,  and  (dub.  Lord  Justice-Clerk)  that  the  mere 
fact  that  the  proportion  laid  upon  the  different  heritors  would 
be  considerably  different  according  as  the  one  or  other  basis 
was  taken,  was  not  a  sufficient  reason  for  substituting  an 
assessment  by  real  rent  for  one  by  merksland,  which  had 
existed  for  time  immemorial  in  the  parish. 

The  parties  to  this  Special  Case  were  heritors  of  the 


united   parishes  of  Nesting,  Lnnnasting,  Whalsay,  and 
Skerries,  in  Shetland. 

The  existing  manse  of  the  united  parishes  was  sitoatcd 
at  Nesting.  It  was  built  in  1778,  and  the  expp.nse  of 
building  was  assessed  and  imposed  by  the  presbytery  of 
Lerwick  upon  the  heritors,  according  to  their  number  of 
merksland.  From  time  immemorial  the  expense  of 
necessary  repairs  upon  the  said  manse  had  been  assessed 
upon  the  heritors  according  to  the  number  of  merkslani 

In  the  beginning  of  the  year  1870,  the  heritors  of  tha 
united  parishes  were  required  by  the  presbytery  of  Oloa- 
firth,  in  terms  of  a  remit  from  the  Court  of  Session,  to 
execute  certain  additions,  repairs,  and  alterations  on  the 
manse,  and  proceeded  to  do  so.  An  adjourned  meet- 
ing of  the  heritors  was  held  ^at  Lerwick  on  the  21flt 
day  of  November  1872,  at  which  there  were  present  liiyor 
Cameron  Mouat,  Mr.  C.  G.  Duncan,  writer,  Lerwick,  ai 
mandatory  for  the  trustees  of  Mr.  and  Mr&  BjU  of  Luuqi, 
Mr.  Bruce  of  Symbister,  and  Mr.  G.  H.  B.  Hay,  as  f^tor 
for  the  Earl  of  Zstland.  A  statement  was  laid  before  tht 
said  meeting  by  the  heritors'  clerk,  showing  that  the  iim 
required  for  executing  the  said  additions,  repairs,  and 
alterations  on  the  manse  was  estimated  to  amount  to 
£1007,  9s.  9^d.  The  meeting  unanimously  agreed  to 
impose  an  assessment  for  this  amount.  Mr.  Bruce  tha 
moved  that  the  assessment  be  levied  according  to  the  reil 
rent  of  the  respective  heritors,  which  was  seconded  by  Ml 
Hay.  Mr.  Duncan  moved  that  it  be  levied  per  merklaod, 
according  to  previous  practice,  which  was  seconded  bf 
Major  Cameron.  After  some  discussion,  the  meeting 
being  thus  equally  divided,  resolved  to  present  the  qua* 
tion  in  the  shape  of  a  Special  Case  for  the  opinion  of  thi 
Court. 

This  was  accordingly  done.  The  parties  of  the  lot 
part  were  the  Lunna  trustees  and  Major  Cameron  Mou^ 
and  the  parties  of  the  second  were  Mr.  Bruce  of  Symbiiter 
and  the  Earl  of  Zetland ;  the  former  maintaining  that  Ai 
assessment  fell  to  be  imposed  by  merksland,  and  the  litlff 
by  the  current  Valuation  Roll. 

As  appearing  from  the  Valuation  Boll  for  1871-1872, 
the  total  amount  of  assessable  rental  in  the  united  pariAei 
was  £2267,  7s.  2d. 

The  following  notes  showed  the  valuation  of  each  heritor 
in  the  united  parishes,  and  the  proportion  of  the  said  sen 
of  £1007,  9s.  9^d.,  payable  by  him  if  the  assessment  wii 
imposed  according  to  the  real  rent : — 

Mr.  Bruce,     ....  £1327     0     2     £589  IS  • 


The  Lunna  Trustees, 
£arl  of  Zetland,      . 
Major  Cameron  Mouat, 
Robert  Gaudie,      . 


919     4 

17  10 

3     5 

0     7 


408  9  1 
7  15  I 
1  8  11 
0    S  4 


£2267  7  2  £1007  9  9 
The  following  note  showed  the  number  of  meiUii' 
possessed  by  each  of  the  heritors,  and  the  proportui 
of  the  said  sum  of  £1007,  9s.  9^1.,  payable  by  hitt  I 
the  assessment  was  imposed  according  to  the  numlNrif 
merks : — 


Mr.  Bruce, 

The  Lunna  Trustees,    . 
Earl  of  Zetland,    . 
Major  Cameron  Mouat, 
Eobert  Gaudie,     . 

565 
253| 

i 

£683  15   4 

306  15   9 

13  18   4 

2    8   4 

0  12   0 

Total,      .        .        .        832|        £1007    9   9 
Eobert  Oaudie  was  a  pauper  lunatio. 
The  parties  were  agreed  that  the  said  i 
were  entirely  landward. 


1873. 


THE  SCOTTISH  JURIST. 


407 


By  the  33d  section  of  the  Valuation  of  Lands  (Scotland) 
Act,  1854,  17  and  18  Victoria,  cap.  91,  it  was,  inter  alia^ 
provided — 

"  Where  in  any  county,  burgh,  or  town,  any  county,  muni- 
cipal, parockial  or  other  public  asseasment,  or  any  aMesam  nt, 
rate  or  tax  under  any  Act  of  Parliament  is  authorized  to  be 
impoaed  or  made  upon,  or  according  to  the  real  rent  of  lands 
and  heritages,  the  yearly  rent  or  value  of  such  lands  and  heritages, 
as  appearing  from  the  Valuation  Roll  in  force  for  the  time  under 
this  Act,  in  such  county,  burgh,  or  towu,  shall,  from  and  after 
the  establishment  of  such  valuation  therein,  be  always  deemed 
aod  taken  to  be  the  just  amount  of  real  rent  for  the  purposes  of 
mich  oonpty,  municipal,  parochial  or  other  assessment,  rate,  or 
tax,  and  the  same  shall  be  assessed  and  levied  according  to  such 
yearly  rent  or  value  accordingly,  any  law  or  usage  to  the  con- 
trary notwithstanding,  provided  always,  that  when  the  area  of 
any  parish  church  heretofore  erected  has  been  allocated  among 
the  heritors,  according  to  their  respective  valued  rents,  as  ap- 
pearing upon  the  present  Valuation  Roll,  all  assessments  for  the 
rqpair  thereof  shall  be  imposed  according  to  such  valued  rents." 

Since  1855  a  Valuation  Roll  had,  in  terms  of  the  said 
Act,  been  made  up. annually  in  Shetland,  in  which  the 
yearly  rent  or  value  of  the  lands  and  heritages  belonging 
to  the  heritors  in  the  said  united  parishes  had  been  regu- 
larly entered. 

By  section  23  of  the  Ecclesiastical  Buildings  (Scotland) 
Act  1868,  31  and  32  Victoria,  cap.  96,  it  was  enacted^ 

**  All  assessments  for  the  purpose  of  defraying  expenses  con- 
neoted  with  the  building,  rebuilding,  or  repairing  of  churches 
or  manses,  or  the  designing  or  excambing  of  sites  therefor,  or 
the  designing  or  excambing  of  glebes,  or  additions  to  glebes,  or 
the  designing  or  excambing  of  sites  for  additions  to  churchyards, 
and  the  suitable  maintenance  thereof  (including  the  buUding, 
vebailding,  or  repairing  of  churchyard  walls)  in  any  parish  shall 
be  imposed,  in  manner  after  mentioned,  upon  all  lands  and  heri- 
tages within  such  parish,  according  to  the  yearly  value  thereof, 
as  the  same  shall  appear  in  the  Valuation  Roll  or  rolls  in  force 
la  tach  parish  sX  the  time  when  such  assessments  are  made,  or 
aooording  to  the  valued  rent  of  such  lands  and  heritages,  as  the 
caie  may  be ;  and  such  assessments  shall  be  imposed  and  re- 
oovered  according  to  the  present  law  and  practice,  provided 
always  that  when  the  area  of  any  parish  church  heretofore 
•racted  has  been  allocated  among  the  heritors,  according  to 
their  respective  valuetl  rents,  all  assessments  for  the  repair  there- 
of shall  be  imposed  on  such  heritors  according  to  such  valued 
rents." 

And  by  section  1  of  the  last-mentioned  Act  it  is,  inter 
alia,  provided  that — 

"  the  expression  valued  rent  shall,  in  the  county  and  lordship 
qI  Zetland,  mean  and  include  '  number  of  merksland.* " 

The  question  of  law  presented  for  the  opinion  and  judg- 
tnent  of  the  Court  was  : — 

**  Whether  the  assessment  for  the  additions  to  and  repairs  and 
ilterations  on  the  manse  of  Nesting  falls  to  be  imposed  upon 
^he  heritors  liable  therefor,  according  to  the  number  of  merks- 
aad  held  by  them  respectively  ?  Or,  Whether  the  said  assess- 
nent  falls  to  be  imposed  according  to  the  real  rent  of  the  lands 
md  heritages  belonging  to  the  said  heritors,  as  appearing  from 
ihe  Valuation  Roll  in  force  for  the  time,  under  the  Valuation 
if  Lands  (ScotUnd)  Act,  1854?" 

Authorities  cited — 

Heritors  of  Gampbelton  v.  Rowat,  1775,  M.  7921  ;  Feuars 
d  Crieff  r.  The  Heritors,  1781,  M.  7924  ;  Ure  v,  Camcgy  (Forfar 
Dbae),  1793,  M.  7929;  Duudas  v,  Nicolson,  1778,  Hailes,  p. 
M>2,  per  Lord  Braxtield ;  Petprhead  Case,  1802,  4  Pat.  App. 
)56 ;  Boswell  v,  Hamilton  (Mauchline  OaseX  16th  June  1837, 
uUe,  voL  ix.  p.  547 ;  Maxwell  v.  Gordon,  1816,  4  Dow's  App. 
rj9  ;•  Bell  v.  Eari  of  Wemyss  (Inveresk  Case),  1805,  M.  App. 
mce  **  Kirk,"  No.  3  ;  Steel  v.  His  PariahioMn,  1712,  M.  5131 ; 
yram^lftftlm  Bead  Tmsteea  «.  Caledonian  Railway  Company, 
Hh  December  1863,  anie^  toL  xxzvi  p.  03;  Macfarlane 
K    Monklanda   Railway   Company    (Slamannaa    Case),    29th 


January  1864,  ib.  p.  251  ;  Scottish  North- EaBtern  Railway 
Company  v.  Gardiner  (Coupar- Angus  Case),  29th  January  1864, 
ib,  p.  259 ;  Highland  Railway  Company,  15th  June  1870,  ante, 
vol.  xlii.  p.  488. 

At  advising — 

Lord  Cowan. — ^The  established  rule  is  that  the  valued  rent 
must  be  taken  as  the  basis  of  assessment  in  landward  parishes 
except  where  special  circumstances  con  be  stated  which  would 
render  that  rule  altogether  inequitable.  If  assessment  according 
to  the  valued  rent  would  leave  a  considerable  part  of  the  pro- 
perty of  the  parish  unaffected  by  the  assessment,  then  the  real 
rent  must  be  taken.  This  is  the  rule  which  has  hitherto  been 
acted  on,  and  the  cases  referred  to  all  support  both  the  general 
rule  and  the  alteration  in  modem  times  which  has  been  intro- 
duced from  the  special  position  or  circumstances  of  this  parish. 
For  example,  in  the  Peterhead  case  there  was  a  populous  village 
united  with  a  landward  parish.  The  decision  of  the  House  of 
Lords  in  that  case  has  always  been  regarded  as  fixing  the  rule  in 
all  cases  of  a  similar  kind.  So  in  the  case  of  Mauchline  it  was 
held  that  where  there  is  no  way  of  getting  at  the  pai'ties  who 
really  hold  property  in  the  parish  except  by  the  real  rent,  that 
must  be  taken  as  the  basis,  without  going  into  the  other  cases. 
I  shall  only  refer  your  Lordships  to  the  case  of  the  Highland 
Railway  Company,  15th  June  1870,  in  which  all  the  former 
cases  were  carefully  considered.  In  the  opinions  there  delivered 
in  pronouncing  judgment  it  was  stated :  *'  The  import  of  the 
decisions  referred  to  by  the  parties  api)ears  to  be  that  where 
equity  as  regards  the  incidence  of  the  tax  on  the  assessable 
subjects  within  the  parish  cannot  be  secured  by  taking 
the  valued  rent,  and  can  be  reached  only  by  taking  the 
real  rent  as  the  basis  of  apportionment,  this  last  must  be 
adopted."  In  that  case  the  Highland  Railway  Company  were 
large  proprietors  who  would  have  almost  entirely  escaped  if  the 
valued  rent  had  been  taken,  and  it  was  clear  that  the  principle 
of  the  Peterhead  case  applied.  In  the  present  case  there  is  no 
large  village  possessed  by  feuars  whose  property  would  be  un- 
affected if  valued  rent  were  taken.  There  is  no  railway  in  the 
parish,  and,  in  short,  no  peculiarity  whatever  in  the  circum- 
stances. All  that  is  said  is  that  if  we  take  the  valued  rent  as 
compared  with  the  real  rent,  a  greater  assessment  will  be  laid 
on  some  heritors  in  the  one  case  than  in  the  other.  But  the 
mode  of  assessment  by  merksland  existed  for  time  immemorial 
in  this  parish,  and  I  see  no  good  reason  stated  why  it  should 
be  interfered  with.  It  is  said  that  the  real  rent  is  a  more 
equitable  basis,  but  it  is  not  explained  that  any  change  has 
taken  place  in  the  circumstances  of  the  parish,  except  it  may 
be  that  some  lands  have  been  more  improved  than  others ;  but 
I  do  not  think  that  because  a  x)roperty  happens  to  have  been 
improved,  it  may  be  at  great  expense,  a  larger  burden  should 
be  laid  ux)on  it  than  has  been  by  use  and  wont.  Again,  the 
relative  value  of  lands  is  to  some  extent  affected  by  the  mode 
of  assessment.  The  burdens  affecting  an  estate  are  always 
taken  into  view,  and  accurately  estimated  in  sale  and  purchase  ; 
the  basis  on  which  assessments  are  imposed  should  not  be 
changed  unless  good  cause  is  shown.  In  this  case  I  think  it 
would  be  an  unjust  interference  with  a  well-kuown  principle  of 
rating  for  us  to  substitute  another. 

Lords  Benholke  and  NBiLVES  concurred. 

Lord  Justice-Clbrk. — Looking  to  the  nature  of  this  case, 
I  have  great  doubt  as  to  some  of  the  topics  adverted  to  in  the 
opinions  by  your  Lordships,  although  at  the  same  time  I  am 
not  inclined  formally  to  dissent  from  the  judgment.  In  the 
first  place,  I  think  that  the  clause  in  the  Valuation  Act  which  is 
referred  to  makes  it  imperative  to  adopt  the  value  from  the 
Valuation  Roll  only  where  a  Statute  excludes  the  valued  rent, 
and  that  this  is  not  an  assessment  within  that  clause.  I  think 
however,  that  it  is  in  its  own  nature  an  assessment  laid  on  the 
real  rent  or  value  of  the  lands,  and  in  laying  the  assessment  the 
nearer  we  come  to  the  real  value  the  nearer  we  come  to  the 
true  principle.  I  do  not  give  any  weight  to  the  Peterhead  case 
and  other  cases  previous  to  the  Valuation  Act,  except  in  so  far 
as  they  lay  down  the  rule  that  the  basis  of  assessment  should  be 
proportional  to  the  real  valne  of  the  landa.  The  reason  why 
in  these  casea  the  valued  rent  was  taken  as  the  basis  of  assess- 
ment was,  that  it  was  then  impossible,  without  great  expense, 
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to  a&certaiii  the  true  v^Iae  oi  tha  laiiib.  Now,  however,  we 
consider  thi3  question  with  the  Valuation  Roll  from  year  to 
year  reaiy  to  our  liaa.1,  tmd  the  qaostiou  la  whether  or  nat  wa 
should  apply  it.  It  Lb  said  that  it  would  bo  unjiisit  to  a^t  upon 
the  value  m  the  valuafciou  roll*  But  I  would  skuk^  which  ii 
more  likely  to  be  juyt,  the  va1iiat[i>a  of  the  time  of  Charles  ii., 
or  the  present  voluatiou  roll  1  Before  the  tim#  of  Charlea  ii* 
there  wa*  the  oil  tsjctent — a  valuation  ao  old  that  its  origin  la  lo$t 
in  antiquity.  It  might  have  been  tin  reasonable  in  these  days 
for  aoy  one  to  have  aaid  "  We  will  not  take  the  oldextenti  but  we 
will  have  a  correct  valuation,''  but  when  a  correct  valuation 
waa  maf^le  in  the  reign  of  Charlei  IL  it  woulit  have  been  in  the 
highest  degree  unreasonable  had  the  Courts  said  that  they 
would  only  adopt  the  new  valnatioo  when  some  rote -payer  wonld 
otherwise  escajKj^and  that  ejiecial  cause  must  be  shown  for  o^lopt- 
iag  it.  Why,  in  the  present  question,  we  ahonld  refuse  to  take 
the  true  value,  and  go  back  to  the  old,  I  cannot  »ee. 

It  is  &aid  that  assessnient  by  the  vahied  rent  lead^  to  no 
inefj^Oftlity,  The  fact  is  that  it  makes  the  difference  of  £100 
to  one  man,  aud  certainly  that  is  an  inequality. 

But  an  argument  of  great  weight  is  that  the  valned  rent  has 
become  a  well  known  element  in  the  calc illation  of  burdens  and 
the  transfer  of  land.  In  so  saukU  an  interest  aa  thi«  I  am  un- 
willing to  [>mB3  my  views^  but  I  want  ta  guard  myself  in  cas« 
the  question  should  arise  on  a  larger  scale. 

The  following  iDterlocator  wns  prononnced  ; — 

'**/«jK  24,  1373.— The  Lords  having  heard  counsel  on  tho 
Special  CasOf  ar«  of  opLnion,  and  fiud  that  the  asaesBment  for 
the  additions  to,  and  repairs  and  alterations  on,  the  manse  of 
Nestingi  falls  to  bo  imposed  upon  the  heritors  liable  therefor, 
ftcco  riling  to  the  number  of  merks  land  hehl  by  them  tespeo- 
tively,  and  not  according  to  the  real  rent  as  a[jpearing  from  the 
Valuation  Roll  in  force  for  the  time  under  the  Valuation  of 
Lands  (Scotbud)  Act,  1854,  and  decern  :  Find  the  parties  of 
the  first  part  entitled  to  expenses,  and  remits'*  etc. 

FiJr  iht  Parties  of  (he  First  Part,  Moncreiff;  Nelbon  and  Bell, 
W.3.»  John  Phiu,  8.S.C.  Agents.— For  the  PuHkJt  of  the  Sfcond 
Part,  Adam  ;  W.  N.  Fwwer,  S.8.C.,  H,  (i.  And  3.  Diokson,  W.S., 
Affcnit. — L  Clerk.  D.a 


June    20,   1873, 

PIROT  IHTTSlOif. 

David  Dean,  Pursuerj  u  William  Walker,  Defender. 

MEpemeJf — Jar  if  Came — In  an  action  of  damages  for  slander,  in 
which  a  verdict  was  returned  for  the  pursuer  on  one  of  five 
isauea,  with  £30Q  of  damages,  and  for  the  defender  on  the 
other  four  issnea  for  the  pursuer,  and  on  five  eonnter-isaues  — 
Keldt  oonfirmmg  the  decision  of  the  presiding  Judge,  and  in 
the  absence  of  any  setUod  rule,  that  neither  party  was 
entitled  to  expanses, 

Deak  raised  an  action  of  damages  against  Witlker  for 
wrongful,  false,  calamniotis,  and  defamatory  statements 
made  by  Walker  against  him.  The  statements  were 
made  in  two  letters  written  by  the  defender  to  the  par- 
8Uer,  and  sent  through  the  Post-ofEce  and  without  covering. 
Theae  statements  were  of  two  difTerent  kinds;  those  io 
the  first  letter  being  accnsitions  of  perjury,  and  those  in 
the  second  openly  taxing  the  defender  with  having  led  a 
disgracefully  immoral  life.  The  defence  was  Veritas  and 
justification.  The  defender  admitted  on  record  having 
sent  the  letters  complained  of.  Five  issues  for  the  pur- 
suer were  adjusted  j  the  first,  second,  third,  and  fifth 
having  reference  to  the  allegations  of  perjury,  and  the 
fourth  referring  to  the  accusations  of  immorality.  Five 
counter- issues  for  the  defender  were  also  adjusted,  having 
reference  to  the  alleged  perjury. 

The  case  was  tried  for  five  days  by  Lord  Ormidale  and 
a  jury  ;  and,  on  3d  Febmary  1873j  the  jury  returncdj  by 
A  majority  of  nine  to  three,  a  verdict  for  the  pursuer  on 
hU  fourth  issue,  and  assessed  the  damages  at  £300.     By 


a  majority  of  seven  to  five,  they  ibund  for  the  defender 
upon  the  other  issues  for  the  pursuer,  and  ap<m  all  his 
counter-issues. 

The  pursuer  moved  the  Lord  Ordinary  (Ormidale)  to 
apply  the  verdict,  and  to  find  him  entitled  to  expenses. 
This  motion  was  opposed  by  the  defender,  who  moved  that 
the  eiEpenses  be  divided  according  to  the  saccess  of  the 
parties.  On  22d  February  187^,  Lord  Ormidale  pro* 
nounced  the  following  interlocutor  :■ — 

"The  Lord  Ordinary,  in  respect  of  the  verdict  fotmd  by  the 
jury  on  the  isfiues  in  this  canse,  decerns  agaiiist  the  defeufer 
for  payment  to  the  pursaer  of  £300 ;  and  hftvixig  heard  paiW 
procnratora  on  the  qaeation  of  ejcpensea,  finds  neither  pirtf 
entitled  to  e}C[>enaes  the  one  ngamst  the  other. 

"  liole. — The  parties  haviiig  acf^ulesced  in  the  verdict  of  the 
jury  in  tkia  case,  thero  WM  Eo  difficolty  in  applying  it 

"But  u  regnrih!  the  qtii^stion  of  expen^ses  the  parties  wtn 
anything  bnt  ng^^^  While  the  puraoer  insiated  that  he  oa^ 
to  be  foimd  entitled  to  expeoHet  generally,  anbject  to  mm 
modification,  the  defender  inAlntAined  that  expenses  oagkt 
either  to  be  divided  between  hitu  xad  the  ptursuer  aooordiog  to 
tdo  nnmber  of  iiifiuca  on  which  they  were  respectively  sucoeiifil 
or  st  any  rate  th^t  each  shonld  be  found  entitled  to  tk 
expenaea  which  might  be  ascertained  to  have  been  incmred  hj 
him  in  reference  to  thoae  parta  of  the  Utigation  in  which  hem 
flticcesaful. 

'*  After  faU  consideration  the  Lord  Ordtnary  has  come  to  fti 
eonclnsmn  that  the  best*  if  oot  the  only  practicable,  solutiofitf 
the  cjuestioa  of  expense  waa  to  find,  aa  he  has  done^  ncxtkr 
party  entitled  to  expends,  the  one  against  the  other.  Hari^ 
presided  at  tho  trial,  be  is  satisfied  not  only  that  it  wooU  b 
difficult,  if  not  im possible,  consistently  with  justice,  to  dividt 
or  ap[K)rtion  the  expenses  as  suggested  by  the  defender,  bd 
that  it  wonld  not  be  rtglit  to  do  so,  even  tl  practicable,  keepi^ 
in  view  the  liirgo  sum  of  damages  to  which  the  jary  has  fooii 
the  ptinaer  entitled.  It  is,  besides,  impossible  for  the  had 
Qnlinary  to  overlook  the  circnmstances  in  the  conduct  of  bstfc 
parties,  and  especially  in  that  of  the  dofender,  which  led  totb 
litigation,  and  having  regard  to  these  circumstances  as  well  m 
the  nature  of  the  rerdi^t,  ho  belives  the  result  he  has  arrifed  il 
is  the  correct  one. 

'^That  the  Lord  Ordinary  is  not  bound  by  any  fixed  rule  is  it- 
gard  to  the  matter  of  expenses,  but  is  entitled  to  take  into  oosa- 
deration  tho  whole  circumstances,  a  knowle<ige  of  which  he  ky 
acquired  from  the  (^se  having  depended  before  him  all  along,  ii 
clear  from  the  preoedenta.  Thn«,  in  Rao  v.  M*Lay,  29ti 
November  1852,  15  D.  30,  it  was  observed  by  the  Court,  tbl 
in  the  matter  of  expenses  they  would  be  guided  mainly  by  tb 
Judges  who  presided  at  the  trial ;  in  Rogers  v.  Dicl^  4A 
February  1S64,  2  Macph.  591,  the  pursner  was  found  entitled  ti 
ex|>enses  subject  to  modification^  althoogh  he  had  got  only  t 
verdict  for  ta.  of  damages  oo  one  of  fonr  issues,  the  verdict  oi 
the  other  three  issues  being  for  the  defender  ;  and  in  Duncssr. 
Balbimic,  3d  March  18G0,  22  D,  934,  altboiigh  the  pursoer  ksi 
got  a  verdict  for  Isl  of  damages  for  defamation^  no  e^teaai 
were  given  either  to  him  or  the  defender." 

The  defeader  reclaimed,  and  argued — 

The  proper  rule  to  follow  in  such  a  case  waa  to  divide  ^ 
expeoses  according  to  the  suceeaa  of  thtt  parties.  If  that  wm 
done  herOf  the  defender  would  be  found  entitled  to  a  laifi 
portion  of  hts  e%pens«s,  he  having  been  successful  on  tmtf 
point  except  one,  which  was  the  immorality,  and  that  ksi 
been  partially  admitted  in  the  defender's  evidence  at  tiie  triiL 
The  sending  of  the  letters  bad  never  been  denied — Stoppela 
M*Laren,  18th  December  1850,  ante-^  voL  xriii  p.  154^  13 Dt 
345  I  Johnston  r.  SmeUio'a  Trueteeii,  l&th  July  1856^  aMe,  vol 
ixviii.  p.  624,  18  D.  1234. 

Argued  for  the  pursuer — 

The  presiding  Judge  had  the  best  opportonity  of  seeiag  ksv 
expenses  ought  to  be  apportioned,  and  his  dednoa  akoaki  h$ 
followed.  Moreover,  in  deciding  as  he  had  doas^  tke  hmi 
Onlinary  had  been  guided  by  previoita  deciaioML  Kofsn  a 
Dick,  4th  Febmary  1864,  an^  voh  xxxvL  p.  JM;  Duoia  a 
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Balbirnie,  .3d   March    1860,  ante,  yoI.  xxxiL  p.  395;  Rae    v. 
M*Lay,  29th  November  1862,  ante,  vol.  xxv.  p.  25. 

At  advising — 

LoKD  Pkestpekt. — I  do  not  think  that  there  is  any  rule  that 
affords  a  safe  gnide  in  determining  a  question  of  this  kind. 

The  so  called  rule  said  to  be  laid  down  in  the  cases  of  Stoppe] 
and  Johnston  goes  no  further  than  this,  I  think,  that  \vhere  the 
Conrt  are  of  opinion  that  the  expenses  should  be  divided  accord- 
ing to  the  success  of  the  parties,  the  mode  of  effecting  that 
division  is  not  merely  a  hap-hazard  divisior,  giving  a  certain 
proportion  to  one  party  and  so  much  to  the  other  ;  but  they 
ascertain  through  the  auditor's  department  what  portion  of  the 
expense  is  applicable  to  each  point,  and  if  we  are  to  disturb  the 
Lord  Ordinary's  interlocutor,  we  must  do  something  of  this 
sort 

I  think  we  must  not  do  anjrthing  of  that  sort  unless  we  are 
quite  prepared  to  carry  out  the  division  of  the  expenses  on  this 
principle  to  its  legitimate  issue.  I  am  not  prepared  to  say  that 
we  shoidd  do  this,  because  it  is  quite  possible  that  on  the 
auditor's  report  a  very  small  portion  of  the  expenses  will  appear 
ta  be  applicable  to  the  fourth  issue  on  which  the  pursuer  suc- 
ceeded. 

The  case  is  a  very  peculiar  one,  and  it  is  difficult  to  under- 
stand on  what  principle  the  jury  came  to  a  conclusion  in  favour 
of  the  pursuer.  The  charge  made  against  him  by  the  defender, 
and  in  regard  to  which  they  found  in  the  pursuer's  favour,  is  not 
much  more  than  the  pursuer  admitted  on  his  oath  ;  and  at  the 
same  time  that  the  jury  holds  this  charge  to  be  unfounded,  they 
brand  him  as  a  perjurer  by  affirming  the  Veritas  of  the  charges 
set  forth  in  the  other  issues.  I  am  not  prepared  to  say,  on  the 
whole  matter,  that  the  Lord  Ordinary's  conclusion  is  anything 
Jmt  reasonable,  and  in  such  a  case  I  am  disposed  to  give  much 
weight  to  the  o])inion  of  the  presiding  Judge. 

LoBD  Deas. — I  agree  with  your  Lordship.  The  case  is  so 
peculiar  that  if  we  were  to  apply  to  it  any  general  rule  it  would 
be  apt  to  lead  us  astray.  The  pursuer  has  got  very  full  dam- 
ages on  one  issue  out  of  five ;  but  he  not  merely  failed  in  the 
other  four  issues,  but  he  failed  because  the  vtritas  of  the  charges 
against  him  had  been  established.  On  the*  other  hand,  it  is 
inpoesible  to  dispute  the  observation  of  the  Lord  Ordinary  that 
the  defender  was  very  reckless  in  his  accusations.  Upon  the 
whole,  I  think,  his  Lordship's  interloputor  with  reference  to  ex- 
\  is  right. 


LoBDS  Ardmillan  and  Jbryiswoods  concurred. 

Adhere, 

Ad,  Trayner,  J.  A.  Reid ;  Philip,  Laing,  and  Monro,  W.i 
Aaent9.—AU.  Fraser,  Robertson;  W.  G.  Roy,  S.S.C.  Agent.- 
K  Clerk.  A.E.H. 


June    2  6,    1873. 

SECOND  DIVISION. 

Special  Case — George  Weir  Cosens,  aod  Others. 

AmmUy — Alimentary^  Trust — Discharge  —  The  proprietor  of 
oertain  lands  burdened  the  same  with  an  annuity  to  his 
widow,  which  he  declared  to  be  alimentary  and  not  assign- 
able, and  exclusive  of  the  jus  mariti  of  any  second  husband 
■he  might  marry,  and  directed  his  trustees  upon  her  death  to 
convey  the  lands  to  A.  The  free  rents  of  the  lands  proved 
insnflScient  to  meet  the  annuity,  and  the  widow,  who  had 

'  aontracted  a  second  marriage,  entered  into  an  arrangement 
with  Am  for  the  discharge  of  her  annuity  in  consideration  of 
reoeiving  a  sum  in  cash  from  him.  Held  that  she  had  no 
power  to  discharge  the  annuity,  nor  to  disburden  the  lands 
thereof,  and  that  the  trustees  of  her  late  husband  were  not 
entitled,  upon  production  and  delivery  of  a  discharge  by  her, 
to  oonvey  the  lands  to  A. 

Bt  EDtennptial  contract  of  marriage,  dated  16th  June 
1865,  the  late  Robert  Cosens  Weir  of  Bogangreen  bonnd 
kioiself,  his  heirs,  executors,  and  representatives  whomso- 
HwWf  to  make  payment  to  Caroline  Louisa  Antoinette 
EndD,  his  tbeu  promised  spouse,  in  case  she  should  survive 


him,  yearly,  and  each  year  during  all  the  days  of  her  life 
after  his  decease,  of  a  free  liferent  annuity  of  £300 ; 
further,  he  bound  and  obliged  himself  and  his  foresaids  to 
make  payment  to  her,  in  caseshe  should  survive  him,  and 
there  should  be  no  living  child  of  the  intended  marriage, 
and  no  issue  of  such  child,  of  an  additional  free  liferent 
annuity  of  £100,  payable  in  the  same  manner  and  subject 
to  the  like  condition  as  the  annuity  of  £300 ;  and  it  was 
declared  that  the  said  annuities  should  be  paid  to  her, 
exclusive  of  the  ju8  mariti  of  her  husband,  in  case  she 
should  enter  into  a  second  marriage,  and  the  receipts  for 
the  same  to  be  granted  by  her  alone  should  be  valid  and 
sufficient  The  contract  contained  a  declaration  in  the 
following  terms,  viz.,  **  and  said  annuities  are  hereby 
declared  alimentary,  and  it  shall  not  be  competent  for  the 
said  Caroline  Louisa  Antoinette  Irwin  to  sell,  assign,  or 
burden  the  same,  and  they  shall  not  be  afiectable  by  the 
deeds  or  attachable  for  the  debts  of  any  husband  to  whom 
she  may  be  married."  In  security  of  the  annuities  Eobert 
Cosens  Weir  disponed  to  his  intended  wife  his  lands  and 
estate  of  Bogangreen,  in  the  parish  of  Coldingham,  and 
county  of  Berwick. 

By  trust- disposition  and  settlement  dated  12th  May 
1866,  the  said  Bobert  Cosens  Weir  conveyed  the  said 
lands  and  estate  of  Bogangreen,  and  the  lands  of  Alemill, 
as  also  his  whole  other  estate,  heritable  and  moveable,  to 
trustees  for  the  purposes  following,  viz.,^r*f,  to  pay  debts, 
etc. ;  second^  to  make  payment  to  his  said  wife,  in  case 
she  should  survive  him,  in  any  event,  of  both  the  annui- 
ties of  £300  and  £100  settled  upon  her  by  their  contract 
of  marriage,  the  conditions  and  limitations  contained  in 
the  marriage-contract  being  repeated.  •  .  .  eighth^  the 
trustees  were  directed,  in  case  all  the  testator's  children 
should  predecease  him,  or  after  surviving  him  should  pre- 
decease his  said  wife  without  leaving  lawfal  issue,  to  pay 
the  then  free  remainder  of  the  moveable  estate  to  her,  and 
her  heirs,  executors,  and  successors  whomsoever,  for  their 
own  absolute  use  and  uncontrolled  disposal,  and  to  give 
to  her  during  her  life  the  free  rents  of  the  heritable  estate ; 
and  lastly^  the  testator  directed  his  trustees,  on  the  death 
'  of  his  wife  and  all  his  children,  without  leaving  lawful 
issue,  to  pay,  assign,  and  dispone  the  then  free  remainder 
of  the  trust-estate,  heritable  and  moveable,  to  his  only 
brother,  George  Weir  Cosens,  and  his  heirs,  executors, 
and  successors  whomsoever,  for  their  own  absolute  use  and 
uncontrolled  disposal,  and  failing  him,  then  to  his,  the 
testator's,  nearest  heir  absolutely.  The  marriage-contract 
and  the  trust-settlement  were  recorded  in  the  Register  of 
Sasines. 

Bobert  Cosens  Weir  died  on  3d  September  1867. 
There  was  no  issue  bom  of  the  marriage.  His  widow 
entered  into  a  second  marriage  with  Montagu  Stevenson, 
late  Captain  in  Her  Majesty's  30th  Regiment  of  Foot, 
residing  at  Fairfield,  by  Bradford-on-Avon. 

The  moveable  estate  was  exhausted  in  paying  the  debts 
of  the  truster,  and  there  was  thus  no  free  moveable  estate 
available  for  payment  to  Mrs.  Stevenson  under  the  last 
purpose  of  the  trust-deed.  Since  the  death  of  Bobert 
Cosens  Weir  his  widow  had  regularly  received  payment 
of  the  foresaid  annuities,  amounting  together  to  £400, 
but  the  yearly  income  of  the  tnist-estate  was  not  sufficient 
to  pay  the  same.  (The  deficiency  was  stated  at  the  bar 
to  De  about  £180  a  year.)  The  trustees  were  thus  under 
the  necessity  of  borrowing  money  from  time  to  time  on  the 
security  of  the  trust-estate,  in  order  to  enable  them  to  pay 
the  annuities.  The  income  and  fee  of  the  estate  were 
thus  being  rapidly  diminished|  and  the  result  would  be 
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that,  in  the  course  of  a  few  yearg,  the  estate  would  be 
exhausted,  and  the  annuities  would  cease. 

In  this  state  of  matters  Mrs.  Stevenson  and  George 
Weir  Cosens  (the  first  party),  had  informed  the  trustees 
that  they  had  entered  into  an  arrangement  for  the  dis- 
charge by  Mrs.  Stevenson  of  her  right  to  the  annuities  in 
future,  in  consideration  of  receiving  from  the  said  George 
Weir  Cosens  the  sum  of  £4500. 

The  first  purpose  of  the  trust  created  by  the  said  Robert 
Cosens  Weir  had  been  long  ago  implemented,  and  the 
trust  had  since  existed  only  for  the  purpose  of  securing  to 
the  widow  the  said  annuities. 

George  Weir  Cosens  had  required  the  trustees,  upon 
production  and  delivery  of  such  discharge  by  Mrs.  Steven- 
son, to  convey  to  him  the  remainder  of  the  tnist-estate 
still  in  their  hands,  but  they  declined  to  do  so,  not  being 
satisfied  that  under  the  terms  of  the  foresaid  trust  deed 
and  contract  of  marriage  they  were  entitled  or  bound  so 
to  convey.  They  did  not  admit  the  power  of  Mrs. 
Stevenson  and  her  said  husband  to  discharge  her  claims 
under  the  foresaid  contract  of  marriage  and  trust-disposi- 
tion and  settlement. 

A  Special  Case  was  accordingly  presented  to  the  Court 
by  (1.)  George  Weir  Cosens ;  (2.)  the  trustees  of  the  late 
Robert  C«)8en8  Weir,  and  Montagu  Stevenson. 

The  question  of  law  was  as  follows  : — 

"  Whether  the  said  Mrs.  C.  L.  A.  Irwin  or  Steveoson,  with 
concorrence  of  her  present  husband,  has  power  to  discharge  the 
provisions  secured  to  her  by  the  marriage-contract  and  trust- 
disposition  and  settlement  above  recited,  and  to  disburden  tbe 
lands  of  Bogangreen,  etc.,  thereof ;  and  whether,  upon  produc- 
tion  and  delivery  of  a  dischaige  by  her,  with  concurrence  afore- 
said,  in  favour  of  the  trustees,  the  said  trustees  are  entitled  and 
bound  to  convey  the  remainder  of  the  trust-estate  to  the  said 
George  Weir  Cosens  ?" 

Authorities  cited  : — 

Tod*s  Trustees,  18th  March  1871,  onte,  vol.  xliii.  p.  379  ; 
Kippen,  24th  November  1871,  ante,  voL  xliv.  p.  84 ;  Lady 
Massy,  10th  December  1872,  supra,  p.  127  ;  Torry  Anderson,  2d 
June  1837,  l.'>  S.  1073  ;  Pringle,  3d  July  1868,  ante,  vol  xL 
p.  563 ;  Gordon,  2d  March  1866,  ante,  vol.  xxxviii.  p  232  ; 
Smith,  30th  May  1873,  supra,  p.  403;  Rennie,  25th  April  1845, 
4  Bell's  App.  p.  221. 

At  advising — 

Lord  Justice-Clerk. — I  think  the  contention  on  the  part  of 
the  residuary  legatee  Is  untenable.  The  cases  of  Tod*s  Trustees 
and  Kippen  have  no  application.  What  was  decided  in  those 
cases  was  that  where  the  interest  under  a  trust  has  come  to  be 
vested  in  one  beneficiary,  the  conditions  of  the  trust  may  be 
dispensed  with,  especially  when  no  machinery  has  been  pro- 
vided to  enforce  them.  In  both  cases  the  trust  was  to  come  to 
an  end  on  the  purchase  of  an  annuity,  and  the  condition  of  not 
being  assignaUe  flew  off.  This  case  is  quite  opposite.  The 
condition  in  the  marriage-contract  is  perfectly  legal  and  effectual 
Not  only  is  the  annuity  declared  alimentary,  but  machinery  is 
provided  to  prevent  its  losing  that  character.  I  think  it  would 
be  very  dangerous  to  allow  the  annuitant  to  discharge  her 
annuity  in  the  manner  proposed.  It  is  said  that  there  is  con- 
siderable risk  of  the  annuity  failing.  The  interposition  of  the 
Court  may  hereafter  be  required  in  another  form,  but  on  this  I 
Bay  notiiing. 

Lord  Cowan. — The  cases  of  Tod's  Trustees  and  Kippen  pro- 
ceeded on  grounds  which  are  detailed  in  the  opinigns  of  the 
Judges  then  delivered,  and  which  your  Lordship  has  now  stated. 
Here  we  have  to  deal  with  entirely  different  circumstances. 
Tbe  expressions  both  of  the  marriage-contract  and  of  the  trust- 
settlement  are  roost  explicit  in  the  limitations  of  the  gift 
conferred  by  them.  The  annuity  is  declared  alimentary  and 
not  assignable  by  the  widow  or  any  future  husband  she  might 
marry.  Now  I  do  not  think  that  a  husband,  in  thus  providing 
for  the  aliment  of  his  widow,  is  in  any  different  position  from 


that  of  a  father  conferring  an  alimentary  provision  upon  liis 
daughter,  so  as  to  provide  for  her  comfortable  and  respectable 
maintenance  for  her  whole  lifetime,  and  to  goard  it  agunst  her 
own  improvidence  or  that  of  her  husband.  This  may  be 
effectually  done  by  a  father,  and  I  think  it  may  be  by  a  hus- 
band, l^e  question  then  is,  whether  ao  annuity  thus  protected 
is  to  be  deprived  of  its  alimentary  character,  and  to  be  sold  for 
£4500  without  any  condition  that  what  is  sobetituted  shall  be 
alimentary  and  protected  to  the  same  effect  as  the  anaoity? 
On  principle,  I  am  clear  that  any  discharge  by  Mrs.  Steveoaoi 
of  her  annuity  would  not  have  the  effect  of  diabnrdening  tk 
lands  and  discharging  her  late  husband's  tmstees.  We  are  told  that 
the  annual  proceeds  of  the  estate  are  not  enough  to  provide  for 
the  annuity,  and  that  the  fee  is  being  gradually  eaten  awaj. 
We  should  have  had  the  facts  stated  more  fully.  Bat  there  m 
ways  in  which  the  ultimate  destruction  of  the  annuity  may  be 
prevented  ;  if  not  by  means  of  a  private  aale  of  the  lands,  vith 
consent  of  all  the  parties  interested,  at  any  rate  by  a  judieiil 
sale  in  a  ranking  and  sale.  Then  the  tme  value  of  the  estate 
would  be  ascertained  and  realized,  and  the  proceeds  would  be 
available  to  purchase  an  annuity,  it  may  be  of  smaller  amoo^ 
but  which  at  sight  of  the  Court  would  be  made  subject  to  tki 
same  conditions  as  the  annuity  payable  by  the  deed. 

Lords  Bbnholms  Ain>  Nkayes  concurred. 

This  interlocator  was  pronounced  : — 

**June  26,  1873.— The  Lords  are  of  opinion,  and  find  thaftMn. 
Stevenson  has  no  power,  with  concurrence  of  her  present  hushni 
to  discharge  the  provisions  secured  to  her  by  the  marriageo^ 
tract  and  trust-disposition  and  settlement  referred  to  ia  tie 
Special  Case,  nor  to  disburden  the  lands  of  Bogangrea,  ete, 
thereof ;  and  fiurther,  that  the  trustees  are  not  bound  nor  «• 
titled,  upon  production  and  delivery  of  a  discharge  by  UiL 
Stevenson,  with  concurrence  foresaid  in  their  favour,  to  eoif^ 
the  remainder  of  the  trust-estate  to  George  Weir  Cosen^  mi 
decern." 

/W  the  Party  of  the  First  Part,  Marshall ;  J.  and  J.  Tn- 
bull,  W.S.  Agents.—For  the  Parties  of  the  Second  Part,lM; 
Tods,  Murray,  and  Jamieson,  W.S.  Agents. — R.  Clerk       lA 


June    2  6,   187  3. 
second  division. 

Donald  MacVean,  Pursuer,  v.  Alexander  Maclsax  ft 
Ardgour,  Defender. 

Proof,  Parole — Proof  before  Answer — Promissory-nok-^S^ 
charge — Pactum  de  non  petendo^/^ea«e — G^roMSjn—b  de- 
fence to  an  action  for  recovery  of  the  sums  in  two  {» 
missory-notes,  it  was  averred  that  an  agreement  had  ha 
come  to  between  the  holder  and  the  granter,  who  vn 
tenant  and  landlord,  that  the  notes  should  be  cancelled  19* 
the  former  receiving  a  renewal  of  his  lease  on  favosnkii 
terms,  tbat  he  had  received  such  renewal,  and  had  ooigiNi 
up  the  notes,  but  had  written  a  letter,  which  was  prodM 
explanatory  of  his  not  doing  so.  This  letter  was  merdydltrf 
*' Saturday  evenmg.'*  It  was  objected  for  the  pnnatrikrt 
this  letter  referred  to  a  different  transaction  than  ^  *> 
referred  to  by  the  defender.  Held,  that  a  proof  before  isii* 
should  be  allowed  to  the  parties  to  explain  this  letter,  vftiik 
was  not  in  itself  effectusJ  as  a  dischaige,  but  was  sdcW 
to  show  that  a  discharge  had  been  oontemplated,  sad  w^ 
have  been  finally  completed. 

Observed  per  Lord  Jnstice-C^erk  that  proof  ''befora  niev' 
meant  before  answer  both  as  to  the  oompeteacy  sad  Ai 
relevancy. 

Contra  per  Lord  Neaves  that  it  meant  before  answer  enly** 
the  relevancy. 

Held  further,  upon  a  proof,  that  the  said  letter  did  Ml  i» 
port  a  final  discharge  of  the  bills,  but  an  undeitakim  ^ 
obligation  by  the  creditor,  of  the  nature  of  a  patiam  it  *>* 
petendo,  that  he  would  not  make  a  claim  upon  the  slid  tfb 
as  matters  stood  when  the  lease  was  executed  ori^reod  sprti 
or  except  in  event  of  the  lease  being  set  aside  as  in  oaBfe»> 
vention  of  the  entail  of  the  estate. 

Process-^istr^lt  having  appeared  that  a 
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brongbt  against  the  lease  by  the  next  heir  of  entail,  held  that 
the  creditor  ^ras  not  entitled  to  decree  for  the  sums  contained 
in  the  bills,  but  action  sisted  .under  reservation  of  all  further 
questions  on  the  merits  of  the  cause. 

This  action  was  for  the  recovery  of  two  sums  of  £500 
each  contained  in  two  promissory-notes,  both  dated  28th 
March  1868,  granted  by  Alexander  Maclean,  heir  of  en- 
tail in  possession  of  the  estate  of  Ardgour,  the  defender, 
to  Donald  MacVean,  one  of  his  tenants,  the  pursuer,  and 
payable  one  day  after  date. 

The  granting  of  the  promissory -notes,  and  payment  of 
one  year's  interest  on  the  sum  contained  therein  was 
admitted.  The  following  statement  was  made  in  defence 
of  payment: — 

The  pursuer  was  tenant  under  the  defender  of  the  farm  of 
Sallachan,  on  the  estate  of  Ardgour,  conform  to  lease  dated 
20th  January  1870.  The  pursuer's  entry  was  thereby  declared 
to  be  Whitsunday  1869  as  to  houses,  grass,  etc.,  and  at  the 
separation  of  crop  1869  from  the  ground  as  to  the  arable  lands. 
The  duration  was  21  years,  and  the  rent  £361,  68.  lOd.  On 
the  28th  March  1 868,  when  the  two  promissory-notes  for  £500 
each,  libelled  on,  were  granted,  the  pursuer  was  tenant  under 
the  defender  of  the  said  farm  of  Sallachan  under  a  previous 
lease,  the  natural  termination  of  which  was  at  Whitsunday  1872. 
A  short  time  before  the  second  lease  was  executed  the  pursuer 
proposed  to  the  defender  that  in  consideration  of  the  pursuer's 
cancelling  the  defender's  said  debt  to  him  of  £1000,  he,  the  de- 
fender, should  grant  to  him  a  new  lease  of  the  farm  of  Sallachan 
on  the  same  terms  as  to  rent,  etc.,  as  in  the  existing  lease. 
Tlie  defender  agreed  to  this  proposal,  and  the  foresaid  lease  of 
SOth  January  1870,  uniier  which  the  pursuer  held  the  farm  at 
the  date  of  the  action,  was  in  consequence  executed  and  granted 
to  the  pursuer.  Shortly  after  the  said  lease  was  executed  the 
defender  wrote  to  the  pursuer  requesting  him  to  return  the  said 
two  promissory-notes.  In  answer,  the  defender  received  from 
tiie  pursuer  a  letter  in  the  following  terms  : — 
"Private.  Sallachan^  Satvrday  evening. 

"Dear  Ardgour, — In  looking  through  my  papers  to-day  I  find 
that  all  documents  I  have  of  any  consequence  are  lying  in  the 
hank  safe,  amongst  others  your  promissory-notes  for  £1000,  and 
if  you  have  any  doubts  of  my  integrity,  you  had  better  keep  the 
lease  until  I  give  you  a  sufficient  guarantee  that  I'll  never  claim 
the  above.  I  called  up  this  evening,  but  could  not  find  you. — 
t  have  the  honour  to  be  your  obedient  servant, 

••  Alex.  Maclean,  Esq.,  Ardgour.  Dond.  MacVean.*' 

The  said  letter  was  holograph  of  the  pursuer.  The  pro- 
miasory-notes  for  £1000  therein  referred  to  were  the  promissory- 
Etotes  libelled  on,  and  the  lease  also  therein  referred  to  was  the 
loreeaid  lease  of  20th  January  1870.  The  defender  at  the  time 
bot  doubting  the  integrity  of  the  pursuer,  and  relying  on  the 
iaid  letter,  did  not  further  insist  on  the  X)romissory-notes  being 
reatored  to  him,  but  forwarded  the  leases  to  the  pursuer,  who 
waa  bound  forthwith  to  deliver  up  to  the  defender  the  said  pro- 
miasory-notes.  The  defender's  debt  having  been  thus  cancelled 
or  diBcharged,  no  interest  was  due,  and  payment  of  interest  was 
neTer  aaked  subsequent  to  the  date  of  the  said  lease.  The  rent 
due  osder  the  said  lease  was  at  least  £100  per  annum  less  than 
the  true  value  of  the  farm.  It  was  at  least  £100  per  annum 
leaa  than  the  farm  would  now  let  for,  or  would  have  let  for 
when  the  said  lease  was  entered  into.  The  defender  was  wil- 
Ifng  to  pay  the  debt  sued  for,  provided  the  pursuer  renounced 
Bie  said  lease. 

In  answer  to  this  statement  in  defence,  the  pursuer  gave 
the  following  version  of  the  facts.  He  admitted  that  be  had 
been  tenant  of  the  farm  of  Sallachan  since  1853  at  a  rent 
of  £361,  68.  lOd. ;  that  his  first  lease  would  have  ex- 
pired at  Whitsunday  1872;  and  that  on  20th  January 
1870,  it  was  renewed  for  21  years  from  Whitsunday  1869 
mi  the  same  rent.  But  he  denied  that  this  second  lease 
uraa  granted  under  the  circumstances  stated  for  the  de- 
fender.    On  the  contrary — 

**  OoHD.  5.  In  the  b^[inning  of  April  1869  the  defender 
itfBiad  to  i^ve  him  a  kase,  for  19  yeai%  of  Sallachan,  from 


"Whitsunday  1869,  at  a  rent  of  £300,  provided  he  would 
discharge  the  debt  for  £1000  contained  in  the  promiesory- 
notes.  In  consequence  of  this  offer  the  pursuer  wrote  to  the 
defender  a  letter  in  the  following  terms  : — 'Alexander  Maclean, 
Esq.  of  Ardgour.  Dear  Sir— According  to  your  request,  I  now 
make  you  an  offer  of  Three  hundred  pounds  of  yearly  rent  for 
the  farm  of  Sallachan,  as  presently  possessed  by  myself,  the 
lease  to  endure  for  19  years  from  Whitsunday  first  1869,  and  I 
am  to  give  up  the  promissory-notes  for  the  £1000  as  you  pro- 
posed. I  have  the  honour  to  be  your  obedient  'servant,  Dond. 
MacVean.'  To  this  letter  the  defender  replied,  accepting  the 
offer ;  and  the  letter  quoted  in  the  defences  was  written  in 
answer  to  the  defender's  acceptance.  Cond.  6.  After  writing 
the  letter  quoted  in  the  defences  the  pursuer  went  to  Fort- 
William  and  consulted  the  late  Mr.  MacGregor,  writer 
there,  who  was  also  local  agent  for  the  defender,  as  to  whether 
a  lease  at  a  reduced  rent>  for  which  a  grassum  of  £1000  had 
been  paid,  would  be  binding  on  the  defender's  heirs  of  entail, 
and  he  received  an  opinion  to  the  effect  that  it  would  not. 
He  then  consulted  Mr.  D.  S.  Maclaren,  writer,  Fort-William, 
on  the  same  point,  and  received  the  same  opinion.  In  con- 
sequence of  this  he,  on  his  return  to  Sallachan,  called  on 
the  defender,  and  informed  him  that  he  had  been  advised 
that  the  lease  would  not  be  binding  on  the  defender's  succes- 
sors, and  that  therefore  the  transaction  could  not  be  gone  on 
with.  To  this  the  defender  replied  that  it  was  all  right,  and  he 
could  do  as  he  ])lea8ed.  He,  however,  declined  to  enter  into 
the  transaction  further.  Nothing  further  was  said  upon  the 
subject  of  a  lease  until  the  beginning  of  January  1870,  when, 
in  consequence  of  a  report  that  the  pursuer  was  looking  out  for 
another  fatm,  the  subject  was  resumed  by  the  defender,  who 
wrote  him  a  letter  in  the  following  terms  : — Trivate.  Ardgour 
H.,  1st  Jany.  /70. — Dear  MacVean, — I  have  by  no  means  given 
up  the  intention  of  giving  you  a  new  lease  of  Sallachan.  I  hope 
it  is  not  too  late  to  do  so.  I  should  be  sorry  to  lose  you  as  a 
tenant  and  neighbour.  Yrs.  truly,  Alexr.  Maclean.  Donald 
MacVean,  Esquire,  Sallachan.'  In  consequence  of  this  letter  he 
called  upon  the  defender,  when  the  defender  offered  to  give  him 
a  lease  of  the  farm  at  the  old  rent  of  £361,  6s.  lOd.,  for  21 
years,  as  from  Whitsunday  1869.  .  .  .  He  agreed  to  the  de- 
fender's offer  of  a  21  years'  lease,  as  from  Whitsunday  1869, 
and  the  lease  was  accordingly  extended,  and  executed  on  20th 
Jan.  1870,  and  under  this  lease  he  now  possessed  the  farm  of 
Sallachan." 

Pleaded  for  the  pursner — 

The  defender  being  indebted  to  him  in  the  sums  contained 
in  said  promissory-notes,  he  was  entitled  \o  decree  as  concluded 
for. 

Pleaded  for  the  defender — 

2.  The  debt  sued  for  was  not  due,  in  respect  that  the  pursuer 
had  received  a  new  lease  of  his  farm  as  the  consideration  for 
his  discharging  or  cancelling  the  same. 

The  Lord  Ordinary  (Mackenzie),  on  14th  January 
1873,  the  defender,  Alexander  Maclean,  having  died, 
sisted  Alexander  Maclean  and  John  Dalrymple  Maclean, 
his  sons,  as  accepting  trustees,  in  room  of  the  said  defender ; 
and  on  23d  February  he  pronounced  the  following  inter- 
locutor : — 

<*  Before  answer  allows  the  parties  a  proof  of  their  respective 
averments,  and  apfwints  the  defender  to  take  the  lead  in  the 
proof,"  etc. 

Against  this  interlocutor  the  pursuer  obtained  leave  to 
reclaim. 

Argued  for  him — 

Where  a  debt  was  constituted  by  bill,  parole  evidence  was  in- 
competent to  prove  the  discharge — Fraser  v,  Fraser,  9th  February 
1871,  ante,  voL  xUii.  p.  233 ;  Haldane  v.  Speirs,  7th  May  1872, 
anUf  voL  xliv.  p.  305. 

At  advising — 

LuBD  Cowan. — There  is  considerable  delicacy  in  the  question 
as  to  the  extent  and  mode  of  proof  to  be  allowed  in  this  case ; 
bat  on  the  whok^  I  think,  the  Lord  Ordinary's  interlocutor 
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should  be  adhered  to.  Generally  speaking,  questions  regarding 
the  discharge  of  a  loan  which  is  constituted  by  writ  can  only  be 
determined  by  writ  or  oath.  But  there  have  been  a  great 
variety  of  cases,  most  of  them  referred  to  in  Haldane  v.  Speirs, 
all  to  the  effect  that  where  there  is  writing  left  with  the  alleged 
creditor  showing  that  money  has  been  paid  by  him  to  the 
alleged  debtor,  then,  in  order  to  explain  the  circumstances  under 
which  it  was  paid,  and  the  effect  of  the  payment,  as  implying 
obligation  to  repay,  parole  proof  is  admissible.  The  peculiarity 
of  Haldane*s  case,  where  parole  proof  was  disallowed,  lay  in  this  : 
that  the  writing  founded  on  was  the  mere  indorsation  of  a  bank 
cheque,  which  the  majority  of  the  Court  viewed  as  quite  in- 
sufficient for  the  purpose.  I  do  not  know  any  good  reason  why 
the  same  principle  may  not  be  applied  as  much  to  the  extinction 
as  to  the  constitution  of  a  loan  of  money.  Here  we  have  a  letter 
which  recognises,  under  the  pursuer's  hand,  that  in  certain  cir- 
cumstances, the  lease  was  not  to  be  delivered  imtil  the  promis- 
sory-notes sued  on  were  given  up.  But  its  terms  do  not  show 
that  the  lease  referred  to  is  that  of  which  the  pursuer  did  obtain 
delivery,  and  under  which  he  is  in  possession  of  the  farm. 
Further,  there  are  undoubtedly  circumstances  and  statements 
in  the  other  letters,  which,  even  on  the  pursuer's  own  showing, 
in  one  view  of  the  case,  draw  very  nigh  a  case  of  fraud.  For 
instance,  the  pursuer's  statement  in  his  letter  as  to  the  docu- 
ments being  in  the  custody  of  the  bank  has  an  awkward 
appearance,  and  requires  to  be  cleared  up.  And  on  the  whole 
matter,  I  think,  the  surrounding  circumstances  must  be  inquired 
into,  in  order  to  explain  the  transactions  between  these  parties 
in  their  relation  to  the  promissory-notes  sued  on.  It  has  been 
said  that  we  must  confine'  the  parole  proof  to  the  date  of  this 
letter,  but  I  think  the  proof  should  not  be  so  limited.  Much 
that  may  be  valuable  and  necessary  for  the  justice  of  the  case, 
even  as  regards  the  pursuer's  position,  might  be  excluded  if  we 
did  not  allow  a  parole  proof  referring  to  the  whole  circumstances, 
and  particularly  the  whole  correspondence.  Having  regard  to 
the  very  s])ecial  case  before  us,  we  are  not  departing  from  any 
legal  principle  as  to  evidence  in  questions  of  loan,  by  thus 
admitting  parole  proof  to  clear  up  the  uncertainty  in  which  the 
documents  here  leave  us.  The  words  "  before  answer "  are 
sufficient  to  protect  the  pursuer  from  any  danger  on  the  score 
of  irrelevancy. 

Lord  Benholme. — It  occurs  to  me  that  the  date  of  the  letter 
which  Lord  Cowan  has  read,  and  which  is  only  dated  **  Saturday 
evening,"  may  be  all  that  is  necessary  for  the  elucidation  of  this 
matter.  For  if  the  date  of  that  letter  is  proved,  then  we  may 
be  able  to  conclude  with  certainty  whether  it  refers  to  a  pro- 
posed lease  which  was  never  completed,  or  to  the  lease  under 
which  the  pursuer  now  holds  his  farm.  I  doubt  whether  there 
should  be  any  parole  proof  except  what  is  necessary  to  show  the 
effect  of  the  written  documents ;  and  if  it  appears  from  the  date 
of  this  letter  that  its  contents  refer  to  the  one,  or  to  the  other 
of  these  leases,  I  do  not  think  that  parole  proof  beyond  that 
need  be  allowed. 

While  I  throw  out  these  doubts  as  to  the  course  proposed,  I 
am  not  prepared  to  dissent. 

LuRD  NEAVEa — I  concur  in  the  opinion  delivered  by  your 
Lordships,  but  I  confess  I  should  prefer  to  see  the  interlocutor 
pronounced  without  the  introduction  of  the  words,  "Before 
answer,  "  which  mean,  in  my  understanding,  "  Before  answer  as 
to  the  relevancy."  I  cannot  see  any  justification  for  the  prac- 
tice of  allowing  a  proof  **  before  answer  as  to  the  competency." 
If  it  is  incomi>etent,  the  incom[)etency  should  be  decided  now. 
I  am  of  opinion  that  the  proof  allowed  is  competent,  and  should 
be  allowed,  but  I  would  rather  that  these  words  were  left  out  of 
the  interlocutor,  as  the  facts  alleged  seem  clearly  to  be  relevant. 

I  admit  the  general  doctrine  that  the  discharge  of  an  obliga- 
tion constituted  by  writing  can  only  be  proved  by  writ  or  oath. 
But  then  the  question  must  be  looked  at  with  reference  to  the 
whole  circumstances  of  each  case.  Here  there  is  a  good  deal  of 
writing,  but  the  fault  is,  not  on  one  side  but  on  both  sides, 
that  the  writings  require  explanation.  The  question  is  whether 
the  bills  in  question  were  withdrawn  or  held  as  cancelled  in 
consideration  of  a  new  lease  being  granted  on  the  same  terms 
MB  the  old  lease.  Now,  looking  at  the  written  evidence  which 
we  have  with  a  view  to  determine  this,  we  find  the  letter  written 


by  the  pursuer  and  referred  to  in  the  defender's  condeicni- 
dence.  It  cannot  be  read  without  explanation.  Itas  date  even 
is  wanting,  and  its  terms  are  of  donbtful  import.  It  only  goes 
to  prove  that  in  a  certain  event  the  pursuer  was  not  to  daim 
the  amount  in  the  bills.  What  that  event  was  exactly,  and 
whether  it  has  occurred,  we  cannot  tell  from  the  documenti. 
We  must,  therefore,  get  this  document  explained,  and  iti 
manifest  defects  supplied  by  parole  evidence.  I  see  no  incom- 
petency in  that.  But  there  is  not  only  this  one  letter,  there 
is  all  the  correspondence  between  the  parties,  which  more  or 
less  requires  explanation  from  the  surrounding  circumitaocc^ 
and  that  even  if  we  set  aside  the  somewhat  disingenuous  U^ 
in  which  part  of  it  appears,  when  we  look  at  it  from  tk 
defender's  point  of  view.  In  conclosion,  I  do  not  think  that  in 
allowing  this  proof  we  impugn  the  general  mle  of  law.  We 
have  plenty  of  written  testimony  here  ;  all  that  is  required  s 
an  explanation  of  its  meaning  and  effect. 

Lord  Justige-Clkrk. — I  sympathise  with  Lord  Benhdiiie  u 
the  doubts  which  he  has  expressed,  and  will  make  one  or  tiQ 
observations  upon  the  position  of  this  case. 

The  pursuer  MacVean  holds  two  promissory-notes,  which  an 
documents  of  debt,  and  the  defenders  say  that  the  debt  is  dis- 
charged. Now,  if  it  is  proposed  to  prove  the  dischai^ge  \ij 
parole,  I  think  that  incompetent.  But  there  are  many  gtoaak 
upon  which,  in  a  case  of  this  sort,  proof  may  be  allowed  hefoie 
answer ;  for  example,  if  there  is  suspicion  of  fraud,  or  if  the 
documentary  writings  require  explanation. 

It  does  not  follow  that  when  a  proof  before  answer  isaDowid 
in  such  a  case,  we  decide  anything  on  the  competency  of  tb 
evidence  which  may  be  adduced,  of  which  we  cannot  jod^  il 
this  stage.  I  therefore  differ  from  Lord  Neares  as  tothes 
words  **  before  answer,"  and  object  to  their  being  omitted  it 
this  case.  To  allow  the  parties  a  proof  of  their  avemMsto 
without  the  insertion  of  the  words  ''before  answer,"  voiU 
simply  be  to  alloMi  them  to  prove  discharge  of  this  debt  bj  pink 
testimony.  The  use  of  the  words  **  before  answer"  is  jut  to 
guard  against  this  result.  I  interpretthe  words  to  mean,  not  befm 
answer  only  as  to  the  relevancy,  but  also  before  answer  m  to 
the  competency ;  and  so  far  from  their  having  crept  into  <m 
practice  through  inadvertency,  I  do  not  recollect  a  case  wkn 
parole  proof  regarding  a  privileged  document  has  been  aJkmd 
without  inserting  them  in  the  interlocutor  allowing  proof. 

Now  in  regard  to  the  proof  which  is  to  be  allowed,  I  bavi  ae 
doubt  that  it  is  competent  to  lead  such  evidence  as  is  niuwiy 
to  show  the  effect  of  the  writings.  It  is  also  competeotti 
supply  omissions  in  the  documentary  evidence  by  parob  ynd, 
for  example,  to  prove  the  date  of  the  letter,  which  is  only  dated 
''Saturday  evening."  Then  again,  prior  correspondence  ■  a 
matter  which  may  have  an  important  bearing  as  to  the  dinliaig^ 
not  as  proving  it,  but  as  throwing  light  upon  the  written  deei* 
ments. 

I  am  therefore  of  opinion  that  we  should  adhere  to  tb 
interlocutor  of  the  Lord  Ordinary. 

The  Court,  on  8th  March  1873,  pronounced  this  iBta<- 
locutor ; — 

"Refuse  the  note,  and  adhere  to  the  interlocutor  oompihM 
of :  Reserve  the  consideration  of  the  question  of  expmm: 
Allow  the  parties  a  proof  of  their  respective  avermenti^'*  ele. 

The  proof  allowed  by  this  interlocutor  was  lad,  wd 
the  import  of  the  evidence  will  be  seeu  from  the  opbioi 
of  Lord  Neaves,  before  whom  it  was  taken.  ThenNite 
the  whole  case  came  before  the  Court,  when  it 

Argued  for  the  pursuer — 

He  was  entitled  to  recover  the  debt  due  under  the  _ 
notes,  unless  it  was  proved  that  it  had  been"  absolstaff 
discharged.  There  was  no  trace  of  any  discharge  unless  it  vtf 
proved  that  the  letter  of  "Saturday  evening'*  was  id  aoeki 
date  that  it  must  have  referred  to  the  lease  of  1870.  Tbm 
was  no  proof  of  this, 'but  on  the  contrary,  the  evidenoe  wflMlto 
show  that  the  letter  referred  to  an  earlier 


Argued  for  the  defenders — 

The  letter  of  "  Saturday  evening  **  most  hxw  tdami  It  tt* 
lease  of  1870,  because  (1.)  it  had  been  piov«d  Ikrt  assto 
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lease  but  that  of  1870  had  ever  been  prepared,  while  the  letter 
clearly  referred  to  a  lease  actually  prepared  ;  and  (2.)  it  was 
proved  by  Mr.  Mackenzie  beyond  doubt,  that  he  had,  in  the 
summer  of  1868,  advised  the  pursuer  that,  in  the  circumstances, 
a  lease  with  a  grassum  would  be  reducible,  whereas  the  ])ur8uer 
averred  that  he  had  written  the  letter  in  1869,  and  that  the 
consultation  with  Mr.  Mackenzie  took  place  at  a  subsequent 
period.  The  letter  therefore  must  have  been  written  in  refer- 
ence to  the  lease  of  1870,  otherwise  it  must  have  been  written 
after  the  pursuer  had  been  advised  by  Mr.  Mackenzie  that  the 
lease  to  which  it  referred  was  not  a  good  one,  and  such  a 
supposition  was  incredible.  Upon  the  whole  evidence  it 
appeared  that  the  promissory-notes  were  to  be  cancelled  if  the 
new  lease  was  granted. 

At  advising — 

Lord  Neaves. — This  case  is  attended  with  considerable  diflS- 
cnlty  and  delicacy—  difSculty  as  to  the  matters  of  fact  to  be 
ascertained,  and  delicacy  as  to  some  of  the  points  of  law  involved. 
The  pursuer's  action  in  itself  was  rested  upon  simple  and  clear 
grounds.  He  sued  the  late  Ardgour  for  payment  of  £1000, 
contained  in  two  promissory-notes  granted  by  him  to  the  pur- 
suer in  March  1868,  for  £500  each.  The  notes  were  produced 
and,  not  being  prescribed,  they  were  prima  facie  due.  Ardgour, 
who  was  alive  when  the  action  was  brought,  and  who  survived 
the  closing  of  the  record,  did  not  dispute  the  original  constitu- 
tion of  the  debt,  and  did  not  allege  payment  of  it.  But  he 
defended  himself  on  this  ground — that  in  1868,  at  the  time 
when  the  bills  were  granted,  the  pursuer  was  his  tenant  in  the 
farm  of  SaUachan  on  a  lease,  and  that  it  was  afterwards  arranged 
-between  them  that  the  pursuer  should  get  a  new  and  longer 
lease  at  the  same  rent  in  consideration  of  his  cancelling  Ardgour's 
debt  to  him  upon  the  notes  libelled.  In  evidence  of  this  alleged 
arrangement  the  defender,  the  late  Ardgour,  produced  a  letter 
which  he  alleged  the  pursuer  had  written  to  him  in  reference  to 
the  new  lease.  That  letter  was  in  these  terms : — "  Saturday 
evening, — In  looking  through  my  papers  to-day  I  find  that  all 
the  documents  I  have  of  any  consequence  are  lying  in  the  bank 
safe,  amongst  others  your  promissory-notes  for  £1000,  and  if 
yoa  have  any  doubts  of  my  integrity,  you  had  better  keep  the 
lease  until  I  give  you  a  sufficient  guarantee  that  I'll  never  claim 
the  above.     I  called  up  this  evening  but  could  not  find  you." 

This  letter,  the  defender  contended,  proved  that  an  agreement 
bad  been  made  by  the  parties  in  connexion  with  the  new  lease, 
that  the  pursuer  would  never  make  a  claim  upon  the  promissory- 
notes  in  question,  and  that  it  was  understood  that  the  notes  and 
the  lease  were  to  be  exchanged,  but  that  if  the  lease  was  delivered 

[  without  delivery  of  the  notes,  which  were  not  at  hand,  the  pur- 
suer was,  if  required,  to  give  a  guarantee  that  he  would  never 
claim  on  them,  or,  if  Ardgour  had  no  doubts  of  the  pursuer's 

(  integrity,  he  might  trust  to  that  without  a  guarantee.  The 
defender  alleged  that  having  no  such  doubts  he  had  delivered 

t  the  lease  without  requiring  a  guarantee,  and  without  again 
demanding  delivery  of  the  notes,  relying  upon  the  letter  as 
sufficient  evidence  of  the  agreement.     In  reply  to  this  defence, 

'     ihe  pursuer  made  a  very  elaborate  statement  in  his  revised 
.    oondescendence,  particularly  in  articles  3  to  6  inclusive.     The 

g  statement  in  u^cle  5  deserves  special  attention.  {Beads 
Cond.  5,  quoted  supra).     But  the  pursuer  goes  on  to  say  that 

t  this  arrangement  came  to  an  end  in  the  manner  explained  in  the 
Ml  Art  of  his  condescendence  (quoted  supra),  and  that  he,  the 
porsuer,  then  declined  to  go  on  with  the  transaction,  and  nothing 
more  took  place  till  the  beginning  of  January,  in  which  month 
the  new  lease  was  entered  into — entered  into  no  doubt  for  the 
period  agreed  on,  but  not  at  the  reduced  rent,  for  the  rent  agreed 
on  was  the  then  existing  rent  of  £361.  Now  this  is  his  explana- 
tion:— that  the  letter  which  has  no  other  date  than  that  of 
**  Saturday  evening,"  cannot  be  available  to  the  defender  in  this 
case,  because  in  re^ity  it  applied  to  a  totally  different  transaction, 
wbich  had  taken  place  in  April  1869,  and  had  so  far  been  com- 
pleted, but  was  afterwards  departed  from,  and  in  which  it  was 
part  of  the  transaction  that  the  bills  were  to  be  given  up.  But 
In  that  negotiation  the  rent  mentioned  was  £300  instead  of 
£361,  and  upon  finding  quite  unexpectedly,  as  the  pursuer 
contends,  that  this  was  an  invalid  contract,  he,  although  he  had 
been  oorresposding  about  it  for  some  time,  retired  from  it^  and 
eonseqneDtly  the  tnmsaction  fell  through,  and  the  letter  of  Satur- 


day evening,  which  had  reference  to  it  alone,  ceased  to  be 
binding  when  the  new  lease  was  entered  into  in  January  1870. 
Besides  this  letter  of  Saturday  evening,  other  circumstances,  to 
which  I  shall  afterwards  refer,  were  founded  on  by  the  defender 
in  suppoH  of  his  statement,  and,  in  particular,  the  fact  that  the 
pursuer,  when  written  to  by  the  defender's  agents  to  furnish  a 
statement  of  his  claims  against  the  defender,  brought  forward 
no  other  debt  than  one  of  £300,  contained  in  another  pro- 
missory-note. 

The  Lord  Ordinary,  when  the  case  came  to  be  debated  after 
the  closing  of  the  record,  and  after  the  death  of  the  original 
defender,  allowed  the  parties  before  answer  a  proof  of  their  re- 
spective averments,  and  on  advising  a  reclaiming  note  the  Court 
adhered.  In  doing  so  the  Court  did  not  overlook  the  delicate 
nature  of  the  point  of  law  thus  raised  as  to  the  competency  of 
parole  proof.  But  they  thought  themselves,  in  the  circumstances, 
bound  to  allow  an  investigation.  On  the  one  hand,  no  doubt 
the  pursuer  had  his  documents  to  found  on  as  establishing  his 
debt,  but,  on  the  other  hand,  the  defender  had  a  document  to 
rely  on  of  a  very  peculiar  kind — a  document  under  the  hand  of 
the  pursuer,  which,  if  it  referred  to  the  transaction  which  led  to 
the  new  lease,  seemed  clearly  to  infer  some  obligation  on  the 
pursuer  not  to  make  a  claim  on  these  bills.  That  document 
referred  to  a  lease  as  about  to  be  delivered,  and  it  indicated 
very  plainly  that  although  the  lease  might  be  delivered,  and 
the  bills  not  delivered,  this  was  not  to  infer  a  claim  u{>on  the 
biUs  as  comi)etent  to  the  pursuer.  It  is  certain  that  a  lease 
was  granted  and  delivered  to  the  pursuer  in  January  1870,  and 
although  the  letter  of  Saturday  evening  does  not  explicitly  show 
that  the  lease  there  referred  to  was  the  one  of  January  1870 
which  was  executed,  and  although  there  was  no  such  date  to 
the  letter  as  unequivocally  connected  it  with  that  transaction, 
yet  that  imcertainty  was  the  result  of  the  pursuer's  unbusiness- 
like conduct  in  putting  an  imperfect  dateand  otherwise  using  am- 
biguous language ;  and,  on  the  other  hand,  the  fact  remained 
that  the  letter  of  Saturday  evening  was  left  in  Ardgour*s  hands, 
and  that  its  terms  called  imperatively  for  explanation,  to  clear 
them  up  and  take  off  their  effect. 

The  proof  having  now  been  taken,  it  is  our  present  task  to  state 
our  opinion  of  its  import  as  far  as  we  can,  and  to  say  what  course 
shall  be  taken.  In  support  of  the  defender's  allegation  that  the 
letter  of  Saturday  evening  was  written  in  reference  to  the  new 
lease  of  January  1870,  there  is  not  much  direct  evidence,  unless 
it  be  the  defender's  own  statements  during  his  lifetime,  before 
the  action  came  into  Court.  But  it  seems  expedient  in  these  cir- 
cumstances to  look  at  the  pursuer's  proof  as  to  this  matter,  for  if 
he  has  sufficiently  proved  that  the  letter  had  reference  to  another 
and  earlier  transaction,  and  a  totally  different  state  of  things,  this 
may  put  an  end  to  the  whole  case.  The  pursuer  states  in  his 
deposition  these  facts — (1.)  that  before  the  January  lease  was 
concluded — in  fact  a  considerable  time  before — there  was  a  pro- 
posal that  Ardgour  should  give  him  a  lease  for  nineteen  years  at 
the  rent  of  £300  a  year.  (2.)  He  says  that  this  proposal  was 
first  spoken  of  in  the  beginning  of  1869.  (3.)  That  the  proposal 
was  made  at  Ardgour  House,  and  that  in  answer  to  the  pro- 
posal the  Xiursuer  agreed  to  it,  and  a  verbal  bargain  was  concluded. 
(4.)  That  this  bargain  was  shortly  afterwards  departed  from, 
also  verbally,  in  consequence  of  the  pursuer  having  when  in  Fort- 
Willi;  m  consulted  Mr.M'Gregor,  Mr.  Mackenzie,  and  Mr.  M*Laren, 
who  advised  him  that  it  would  not  be  a  safe  bargain,  or  binding 
on  the  heirs  of  entail,  so  that,  he  says  "  I  threw  up  the  bargain 
at  once."  It  is  somewhat  remarkable  that  in  the  first  part  of 
his  evidence  the  pursuer  makes  no  reference  at  all  to  writ- 
ings as  passing  between  him  and  Ardgour  as  to  the  £300  lease. 
He  says  they  made  the  bargain  for  the  new  lease  verbally, 
and  he  threw  it  up  verbally.  However,  though  there  is  a  good 
deal  of  going  backwards  and  forwards  in  the  evidence,  I  am 
not  inclmed  to  give  much  effect  to  that,  for  so  much  may  de- 
pend on  the  way  in  which  questions  are  asked  that  we  must 
give  all  fair  play.  In  the  latter  part  of  his  evidence,  when  cross- 
examined  by  his  own  counsel,  he  gave  another  statement, 
being  very  nearly  that  made  on  record.  When  asked  about  the 
letter  of  Saturday  evening  he  tells  how  he  wrote  it — "  I  wrote 
that  letter  to  Ardgour  in  answer  to  a  note  from  him  saying  that  he 
had  written  the  lease,  or  the  letter  of  lease  as  he  called  it»  for 
£300  of  yearly  rent  to  endure  for  nineteen  years.  I  took  that 
note  back  to  Ardgour  when  I  found    it  was  not  aooording 


471 


THE  SCOTTISH  JURIST. 


June ! 


to  law  to  take  a  lease  of  tbat  sort.     That  letter  fmin  Ardgour 
to  me  was  written  in  April  1869.     (Q.)  Did  he  ask  in  that  letter 
that  you  should  deliver  up  the  bills  ? — (^.)Yes  :  I  think  he  said 
something  about  that.     {Q.)  What  did  he  say  ? — {A,)  So  far  as 
I  remember  he  wrote  me  that  it  was  better  that  we  should  ex* 
change  the  lease  and  the  bills,  or  something  to  that  efifect ;  I  can- 
not remember  the  wonis.     (Q.)  "What  did  you  understand  him 
tomean  by  the  lease  ? — (^.)The  letter  of  lease  that  he  had  written 
out  himself.     {Q.)  Had  he  given  it  to  you  ? — (A.)  He  had  not 
given  it,  but  he  sent  me  that  note,  saying  it  was  ready.     {Q.) 
Where  are  these  notes  ? — {A.)  I  brought  them  back  to  Ardgour 
when  I  told  him  that  the  transaction  could  not  be  gone  on  with. 
{Q.)  Was  it  in  answer  to  these  notes  that  you  wrote  that  letter  ? 
— {A.)  Yes  ;  It  was  in  answer  to  the  note  agreeing  to  give  me 
the  lease  for  £300  for  the  farm  of  which  I  was  then  in  possession. 
(Q.)  Had  he  given  you  that  letter  agreeing  to  give  the  farm  at 
the  rent  of  £300  ? — (A,)  He  had  sent  me  that  note  saying  it  was 
ready.     {Q.)  Upon  what  condition  was  he  to  give  you  the  farm 
at  that  rent? — {A.)  Upon  the  condition  that  I  was  to  give  up 
the  £1000.     (Q.)  That  letter  being  in  your  possession,  wh\t  did 
you  refer  to  in  the  letter  No.  11  when  you  said  that  *if  you 
have  any  doubt  of  my  integrity,  you  had  better  keep  the  lease 
until  I  give  you  a  sufficient  guarantee*? — {A.)   I  just  wanted 
him  to  keep  the  lease.     {Q.)  But  you  had  it? — {A.)  No,  I  did 
not  have  it.     {Q.)  Did  you  not  say  that  you  had  the  letter  in  your 
possession  at  that  time  ? — (A,)  I  did  not.     {Q.)  Had  there  been 
a  letter  of  lease  prepared  by  Mr.  Maclean  at  that  time  ? — (A.) 
He  said  so  in  his  note.     (Q.)  And  you  took  that  note  back 
to  him? — {A.)  Yes;  I  took  it  back  after  I  returned  from  Fort- 
WUliam.     (Q.)  Why  did  you  not  get  up  the  letter  No.  1 1,  when 
you  took  back  his  note  ? — (A.)  I  never  thought  anything  about 
it"     Now,  it  is  certainly  remarkable  that  the  pursuer,  after  an 
exchange  of  missives  on  the  subject —  (he  having,  as  he  says, 
made  an  offer,  at  Ardgour's  request,  for  a  lease  at  £300,  and 
having  got  Ardgour*s  acceptance,  and  then,  in  answer  to  that 
acce])tance,  having  written  the  letter  of  Saturday  evening  con- 
taining a  very  remarkable  statement  about  the  bills) — when  he  finds 
that  that  lease  is  challengeable,  goes  to  Ardgour  and  breaks  it  off, 
and  gives  up,  as  I  understand,  Ardgour's  note  to  him,  and  does 
not  get  up  that  letter  which  he  had  written  in  these  circum- 
stances, but  allows  Ardgour  from  that  time  forward  to  remain 
in  possession  of  that  letter — a  letter  having  such  an  equivocal 
meaning  that  it  was  impossible  to  tell  from  the  face  of  it  the 
year  in  which  occurred  the  transaction  to  which  it  referred ; 
that  he  should  moreover  leave  the  thing  to  stand  on  that  foot- 
ing, and  be  now  obliged  to  make  this  elaborate  explanation. 
Let  us  see  what  corroboration  there  is  of  it. 

The  letter  that  he  sent  to  Ardgour  making  the  offer  is  not  re- 
covered (Ardgour  has  it  not,  and  it  is  not  to  be  found),  but  the 
pursuer  says  he  kept  a  copy  of  it,  and  he  produces  a  copy  of  it. 
It  bears  the  date  of  April  1 869.  It  is  a  rather  remarkable  looking 
document,  and  it  is  attended  with  this  peculiarity  also,  that  he 
says  he  took  a  copy  of  this  proposal  at  the  time  when  he  made  it, 
and  then  at  an  after  time  he  made  a  copy  of  that  copy  to  send 
to  his  agent,  and  he  says  the  copy  produced  is  one  or  other  of 
these  copies— either  the  first  copy  or  the  second,  but  which  it 
is,  he  cannot  tell.  That  is  rather  a  curious  circumstance  in  the 
case.  No  second  copy  has  been  found,  and  it  is  impossible  not 
to  notice  the  fact  that  this  copy  was  long  in  appearing  in  the 
l)roceeding8.  Well  then,  the  way  in  which  the  pursuer's  ex- 
])lanation  is  sought  to  be  corroborated  is  by  reference  to  the 
meetings  which  he  had  with  his  agents — for  there  were  agents  on 
both  sides — as  to  the  legality  of  such  a  lease.  The  result  of  this,  I 
think,  is  that  it  is  most  probable  that  Ardgour  was  anxious  to 
make  some  arrangement  to  get  rid  of  the  £1000,  and  I  think  it 
is  probable  that  the  pursuer  wanted,  if  possible,  to  get  not  merely 
a  new  lease  but  a  longer  lease  at  a  lower  rent,  and  it  is  certain 
that  he  consulted  agents  as  to  the  safety  of  doing  so ;  but  it  is 
not  so  clear  that  Ardgour  ever  contemplated  this,  much  less 
that  he  actually  proposed  and  concluded  such  an  agreement, 
either  verbally  or  by  letter.  One  of  the  statements  that  the 
pursuer  makes  about  this  subject  is  rather  a  curious  one.  He 
is  asked,  **  You  have  said  that  in  1869  Mr.  Maclean  made  a 
proposal  to  you  for  a  new  lease.  Did  he  say  what  induced  him 
to  make  that  proposal  ? — (A.)  Yes.  He  thought  it  was  very 
hard  on  him  to  be  paying  me  £50  a-year  for  the  interest,  and 
he  thought  if  we  would  come  to  an  understanding  about  getting 


the  farm  at  a  reduced  rent,  and  me  giving  op  the  £1000,  it 
would  accommodate  him  very  much."  Now,  there  is  no  doubt 
that  giving  up  the  £1000  would  accommodate  him,  but  the  way 
in  which  Anlgour  is  made  to  put  it  is  rather  singular,  and  not 
very  probable,  for  what  he  says  is,  that  it  was  hard  to  be  paying 
£50  a-year,  and  he  was  wanting  therefore  to  get  rid  of  that 
burden.  And  how  was  he  to  get  rid  of  the  burden  ?  He  was  to 
get  rid  of  the  burden  of  paying  £50  a-year  by  paying  £60  a-year 
of  what  was  got  by  the  existing  lease  ! — for  that  was  the  nature 
of  it.  The  ultimate  getting  rid  of  the  debt  waa  no  doubt  a 
great  object,  but  at  present  the  difference  was  little  if, 
instead  of  getting  £360  and  paying  £50,  he  lowered  the  rent 
to  £300.  It  appears  to  show  a  loss,  and  a  very  illogical  way  of 
putting  it.  But  still  something  of  that  kind  was  in  the  mind  of 
the  pursuer,  and  let  us  see  how  he  corroborates  tbat  story  by 
evidence.  He  eays  he  consulted  oftener  than  once  three  men 
of  business,  Mr.  Mackenzie,  Mr.  M'Gregor,  and  Mr.  M'Laien. 
The  time  for  all  this  the  pursuer  positively  states  to  be  April 
1869.  Of  that  he  has  no  doubt;  the  copy  of  one  of  bis  letten 
bears  that  date.  Mr.  M'Gregor  unfortunately  is  dead,  and  Mr. 
M'Laren,  the  pursuer's  own  agent,  though  he  speaks  of  a  ooi- 
sultation,  can  affix  no  date  to  it  except  that  it  was  between  tbe 
death  of  young  McGregor  and  that  of  his  father — ^the  om 
in  February  1868,  the  other  in  the  end  of  1869.  But  Mr.  Ila^ 
kenzie  is  more  precise,  and  it  is  very  difficult  to  get  over  Mr. 
Mackenzie's  evidence — *'  I  went  to  Fort- William  at  Whitsimdaj 
1868  to  be  associated  in  business  with  the  late  Mr.  M'Gregor. 
I  was  his  partner  in  connexion  with  the  Bank,  as  well  as  with 
the  writing  business,  from  that  time.  At  that  time  Mr. 
M  'Gregor  was  agent  for  Ardgour,  and  also  for  Mac vean. "  Nov, 
the  dates  are  corroborated  so  far  as  this  goes,  because  Mr.  Mc- 
kenzie went  to  supply  the  place  nif  Mi.  McGregor's  son,  whott 
death  took  place  in  February  1868  ;  aid  he  says,  '* I  remenber 
Mr.  Macvean  coming  to  the  office  one  day  in  the  course  of  tht 
summer  of  1868,  but  I  am  not  prepareil  to  say  at  what  time  m 
the  summer.  I  am  quite  suie  it  was  in  the  summer  of  1868. 
He  saw  Mr.  McGregor  in  the  first  instance,  and  I  was  afterwaidi 
called  in  from  a  separate  apartment  to  the  room  in  which  ikej 
were.  After  being  introduced  to  Mr.  Macvean,  Mr.  M^Grcgv 
asked  me  if  a  sum  of  money  paid  by  a  tenant  for  a  lease  wovU 
invalidate  the  lease  in  the  case  of  an  entail.  I  answered  that  it 
would — upon  which  Mr.  M'Gregor  turned  round  to  Mr.  Mse?«a 
and  said  to  him,  'noo  Donald,'  or  some  similar  expressiosL* 
Mr.  Mackenzie  is  pressed  particularly  about  the  date-— ''Hov 
do  you  remember  that  it  was  the  summer  of  186S  that  the  po- 
suer  called  upon  Mr.  M'Gregor  ? —  (A.)  I  recollect  it  becaast  I 
went  to  Fort- William  in  the  beginning  of  the  summer  of  18M» 
and  it  was  at  that  interview  that  I  was  introduced  to  Mr.  Mac- 
vean for  the  first  time.  It  was  in  the  end  of  May  that  I  weft 
to  Fort- William."  It  certainly  seems  difficult  to  resist  theefieeftif 
th at  eviden ce.  Mr.  Mackenzie  was  Mr.  M 'G regor*s  partner  in  tki 
writing  business,  and  used  necessarily  to  see  Mr.  Macvesnofteii 
and  it  is  incredible  that  this  interview  could  have  happened  ■ 
April  1869,  which  is  what  the  pursuer  says,  contrary  to  Ml 
Mackenzie's  statement,  that  it  happened  shortly  after  May  1861^ 
because  that  involves  this :  that  Mr.  Mackenzie  had  reiiufflH^ 
twelve  months  altogether  at  Fort-William  a  partner  is  Mt 
M 'Gregorys  business  and  in  the  bank,  and  had  not  seen  Mr.  Mae* 
vean  ;  whereas  he  says  in  the  most  clear  manner  that  thiiva 
his  tirst  introduction — which  is  very  probable—and  that  vbii 
he  came  in  this  question  was  discussed  and  answered.  JhfiM 
no  corroboration  certainly  of  the  pursuer's  statement  as  to  tki 
time ;  and  if  we  believe  this,  how  can  we  reconcile  it  witk  kii 
statement,  that  (having  s^ot  this  information  and  learned  tkii 
view  of  the  law  in  1868,  if  Mr.  Mackenzie  is  correct)  he,  in  Apd 
1869,  in  ignorance  of  any  such  objection,  entei^d  into— fiiik 
verbally  and  then  in  writing — an  arrangement  with  Ardgotf 
for  a  lease  of  that  objectionable  kind — not  only  eztending  tkt 
term,  but  lowering  the  rent  by  £60 — and  then,  after  thstfoiid 
out  (if  Mr.  Mackenrie  is  right  he  knew  it  long  ago)  that  it  VM  > 
objectionable  transaction,  and  so  resiled  ?  Now,  if  the  puTMMrii 
not  coiroborated  as  to  that,  it  gives  a  very  awkward  appcarsaeete 
the  whole  case,  because  it  then  comes  to  this — that  there  eooM 
not  have  been  in  April  1869  a  proposal  for  a  lease  at  £300;  W- 
cause  he  tells  you  he  would  not  have  entered  into  sach  a tkingif  ^ 
had  known  it  was  objectionable  in  law.  If  ha  knsw  it^  thsiliiy 
is  thrown  into  inextricable  conf  osion  ;  and  if  in  1819  Um9  wm  a 
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proposal  for  a  lease,  he  having  known  in  1868  that  the  terms 
were  objectionable,  then  the  letter  of  Saturday  evening, 
written  in  1869,  cannot  have  referred  to  a  lease  at  a  lower 
rent  (for  the  pursuer  must  have  given  up  any  idea  of  that), 
but  to  a  lease  which,  though  not  carried  through  in  1869, 
was  allowed  to  go  off  and  on,  and  was  carried  out  in  January 
1870.  That  makes  a  very  material  difference  on  the  pursuer's 
statement,  for  undoubtedly  the  pursuer's  case  is  this — that  this 
document  of  Saturday  evening,  which  is  capable  of  being  con- 
sidered as  relating  to  the  lease  actually  carried  through,  and 
Las  no  date  incomj^atible  with  that,  can  be  explained  away  by 
the  fact  that  at  the  time  it  was  written  there  was  a  verbal  and 
written  agreement  for  the  lease  at  £300,  and  that  a  diminution 
of  rent  was  the  consideration  for  which  he  agreed  to  abstain 
from  claiming  on  the  bills.  If  that  is  not  true,  it  comes  to  this 
— that  there  are  two  competing  transactions  for  explaining  this 
letter,  but  in  so  far  as  the  rent  is  concerned  from  1868  down- 
wards, after  that  interview  with  Mr.  Mackenzie,  the  old  rent 
was  exacted,  whatever  lease  was  agreed  on.  Then  came  the 
actual  execution  of  a  lease,  a  lease  for  the  old  rent  being  carried 
through  after  some  delays. 

This  letter,  written  and  delivered  to  Ardgour  for  an  important 
purpose,  and  which  in  this  transaction  must  be  considered  of 
special  importance,  was  allowed  to  remain  in  Ardgour's  posses- 
sion, just  as  the  bills  were  allowed  to  remain  in  Macvean's  i)08- 
session.  What  the  effect  of  that  will  be  I  shall  afterwards 
speak  to,  but  it  appears  a  matter  for  the  pursuer  to  prove  ;  and 
if  he  has  not  made  out  his  case,  then  there  comes  to  be  con- 
sidered how  we  are  to  dispose  of  it.  Another  thing  with  regard 
to  this  letter  is  that  it  speaks  of  a  lease;  but  pursuer  says  there 
was  no  lease,  but  only  his  own  offer — his  own  copy  of  that 
offer, — and  the  answer  by  Ardgour  accepting  that  offer,  which 
he  says  he  returned.  Now  if  that  be  so,  it  just  comes  to  this, 
that  the  letter  was  left — an  important  document,  which  it 
undoubtedly  was, — and  it  never  occurred  to  the  pursuer  that, 
having  written  such  a  document,  knowing  the  transaction  had 
gone  entirely  off,  he  should  have  got  it  up,  so  as  to  prevent  the 
possibility  of  its  being  used  against  him.  That  seems  difficult 
to  explain.  There  are  some  other  circumstances  that  we  have 
to  keep  in  view.  The  copy  of  this  letter  proposing  the  lease 
has  made  its  appearance  in  a  peculiar  way.  The  pursuer  had 
mentioned  verbally  to  his  agent,  Mr.  M'Laren,  that  there  had 
been  a  talk  about  the  rent  being  £300,  and  Mr.  M'Laren  had 
spoken  to  Ardgour  about  that  before  the  action  was  raised.  But 
idthongh  he  had  told  that  to  Mr.  MXaren,  he  furnished  him 
with  no  evidence.  Mr.  McLaren  tells  us  be  had  several  meet- 
ings with  Mr.  Macveau  before  he  sent  him  the  copy  letter. 
"  He  did  not  at  any  of  these  meetings  make  any  reference  to 
such  a  letter  being  in  his  possession.  (Q.)  Can  you  recollect 
the  terms  of  the  letter  in  which  he  sent  the  copy  to  you  ?  {A.) 
The  substance  of  it  was  that  the  copy  was  evidently  a  discovery 
made  by  him  after  he  had  seen  me  on  several  occasions.  (Q,) 
Did  the  thing  so  far  come  upon  you  as  a  surprise?  (A.)  It  did. 
I  said  to  him  the  first  time  he  came  to  me  afterwards  that  it 
was  a  very  stupid  thing  he  had  not  sent  me  that  letter  at  first, 
and  I  begged  him  to  go  home  and  make  a  thorough  overhaul 
and  get  every  paper  bearing  on  the  case.**  So  that  this  letter 
was  only  sent  in  some  time  after  the  process  was  raised ;  and  it 
may  be — I  do  not  give  any  o])inion  on  that — suggested  by  the 
necessity  of  showing  some  evidence  to  counteract  the  effect  of 
the  letter  of  Saturday  evening.  Again,  the  pursuer  was  applied 
to  by  Ardgour's  agents  for  a  statement  of  any  claim  which  he 
had  against  the  original  defender,  in  order  that  they  might 
arrange  for  a  settlement,  and  he  wrote  a  letter,  which  he  explains 
be  consulted  Mr.  Mackenzie  about,  in  which  he  only  refers  to 
»  claim  for  £300,  and  says  nothing  about  the  £1000.  He  says 
he  kept  back  the  £1000  at  Ardgour's  request.  Of  that  there 
ia  no  evidence.  He  certainly  told  Mr.  Mackenzie  that  he  had 
received  such  a  letter,  and  wanted  to  know  whether,  were  he  to 
elaim  only  the  £300  at  that  time,  it  would  cut  him  out  of  the 
elaim  for  the  £1000  if  he  ever  chose  to  insist  in  it  again.  He 
naked  Mr.  Mackenzie  how  long  the  bills  would  stand,  and  was 
told  they  would  stand  for  six  years.  Another  thing  with  re- 
gard to  the  bills  is,  that  he  tells  us  he  got  them  up  at  the  time 
be  learned  the  transaction  was  a  bad  one.  He  says  the  bills 
were  bended  back.  That  is  curioos,  if  he  got  them  up,  for  this 
thought  he  had  made  Uien  a  binding  transaction,  ^ 


and  when  he  went  to  get  them  up  he  was  told  that  it  was  bad, 
BO  that  he  would  have  to  keep  them.  There  is  no  corroboration 
of  this  by  anyone.  Now,  all  these  are  peculiar  circumstances. 
Another  fact  is  that  the  pursuer  got  no  interest  from  the  date 
of  the  lease.  The  lease  began  at  Whitsunday  1869,  and  he  got 
no  interest  subsequent  to  that  period  on  the  £1000,  though  he 
got  interest  on  other  debts  due  to  him  by  Ardgour.  Then  there 
is  another  statement  that  he  made  to  Mr.  Mackenzie,  that  if 
the  lease  stood  good  he  was  not  so  much  caring  about  the  £1C00. 
All  these  are  indications  somewhat  at  least  in  the  direction  of 
the  defender's  plea  that  the  lease  of  1870  was  granted  in  con- 
sideration  of  the  debt  under  the  bills  being  cancelled.  Now, 
the  result  appears  to  me  upon  the  whole  case  to  be  this — Ist. 
that  whilst  the  pursuer  so  early  as  the  year  1868  was  disposed 
to  obtain  a  new  and  longer  lease  of  his  farm,  and  to  make, 
some  concession  as  to  this  debt  due  to  him  for  that  purpose 
and  whilst  the  late  Ardgour  was  also  disposed  to  come  to  terms 
on  the  subject,  it  is  not  proved  that  Ardgour  ever  made  or 
entertained  an  offer  for  such  a  lease  at  a  reduced  rent  of  £300. 
2d.  That  at  an  early  stage  of  their  communications  on  the 
subject,  the  pursuer  ascertained  or  became  aware  that  the  entail 
would  form  a  serious  objection  to  Auch  a  transaction  as  a  lease 
for  a  longer  period  at  a  reduced  rent,  and  that  it  is  not 
proved  that  any  lease  was  ever  made  the  subject  of  mutual  agree- 
ment except  for  payment  of  the  old  and  existing  rent.  3d.  That,  in 
particular,  it  is  not  proved  that  the  letter  dated  Saturday  even- 
ing was  written  in  Ai)ril  1869,  between  the  time — for  this  is 
the  pursuer's  statement — when  a  proposal  for  a  lease  had  been 
agreed  to  and  the  time  when  such  a  proposal  was  resiled  from 
as  alleged  by  the  pursuer.  4tb.  That  while  the  pursuer  avers 
that  other  documents  passing  between  the  parties  were  given 
up,  the  document  of  Saturday  evening  was  allowed  to  remain 
in  the  late  Ardgour's  possession,  and  ought  to  receive  effect  as 
part  of  the  transaction  according  to  the  true  interpretation  that 
may  be  due  to  it. 

Then  comes  the  question  as  to  the  obligation  under  the  bills. 
Now,  on  this  part  of  the  case  I  think  it  is  not  clear  that  the 
notes  were  finally  discharged.  It  seems  to  me,  from  the  bills 
and  the  letter  being' allowed  to  remain  in  the  hands  of  the 
02)posite  parties,  that  the  transaction  is  more  like  what  in  Koman 
law  is  described  as  pactum  de  non  petendo — that  there  may 
have  been  a  condition  that  if  the  lease  stood  the  bills  were  not 
to  be  enforced.  The  agreement  may  have  been  conditional, 
and  I  think  it  was  so  ;  at  any  rate,  I  am  not  at  present  pre- 
pared to  ignore  that  view.  It  may  deserve  serious  consid- 
eration, whether  we  should  not  interpose  between  the  parties  ; 
and  in  the  present  state  of  the  case  it  occurs  to  me  that  it  is  a 
matter  for  consideration  whether  we  ought  not  to  know  a  little 
more  about  this  case  before  we  decide  it.  We  see  that  the 
lease,  though  threatened  to  be  cast,  has  not  yet  been  made  the 
subject  of  a  regular  trial  If  the  heir  of  entail  chooses  to  do  so, 
and  does  so,  and  if  that  succeeds,  it  is  one  thing ;  but  if  the 
heir  fails  in  that  the  lease  will  stand.  Now  I  am  not  prepared 
to  give  the  pursuer  both  his  lease  and  the  bills,  nor  am  I  pre- 
pared to  say  that  he  shall  have  neither.  I  think  that,  in  these 
circumstances,  after  findings  to  the  effect  aforesaid,  we  should 
sist  procedure  in  hoe  sialu,  and  in  course  of  time  the  case  must 
come  to  a  point  in  one  way  or  other,  and  we  shall  see  what  is 
proposed  to  take  place  between  those  parties  who  are  interested 
and  who  have  their  own  evidence  and  views  to  bring  forward, 
which  may  ultimately  throw  light  on  the  matter  and  enable  us 
to  do  justice  in  the  case.  I  propose  that  your  Lordships  should 
sist  procedure  in  hoc  atcUUy  prefixing  some  findings  that  will 
show  the  general  views  we  take,  but  without  conclusively  de- 
termining the  question  whether  there  is  a  complete  discharge 
of  the  bills,  but  only  such  a  conditional  dischai^e  of  their  obli- 
gations as  constitutes  a  bar  in  hoc  statu  to  the  pursuer. , 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — 

"  Find  that  prior  to  the  20th  day  of  January  1870  the  pursuer 
was  tenant  of  the  farm  of  Sallachan,  belonging  to  the  original 
defender  Alexander  Maclean  of  Ardgour,  under  a  tack  dated 
14th  February  1865,  for  the  period  of  seven  years  from  Whit- 
sunday 1865,  but  tenninable  at  the  tenant's  death,  if  that 
event  should  sooner  happen,  and  this  at  the  money  rent 
of    £361,   68.    lOd.    yesrlyi    Find  also,  that  prior   to   the 
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year   1870  the  pursuer  waa  creditor  of  the  said  Alexander 
Maclean  in  certain  sums  of  money,  and  specially  in  the  sum  of 
£1000   contained  in   the  two    billa  libelled  for   £500  each  : 
Find   that   in  the  course  of  the  years  1868  and  1869,    com- 
munings   and   correspondence    took  place    between   the   said 
parties  as  to  the  said  farm  and  the  said  bills,  and,  in  particu- 
lar, as  to  the  pursuer's  obtaining  a  new  and  longer  lease  of 
the  said  farm  and  the  power  of  the  said  Alexander  Maclean 
as  an  heir  of  entail  to  grant  such  a  lease :  And  find  that  ulti- 
mately, on  the  said  20th  of  January  1 870,  the  lease,  of  which 
Ko.   10  is  a  copy,  was  agreed  upon  and  was  executed  between 
the   parties  for  the  period  of  twenty-one  years,  at  the   old 
rent:   Find  that  in  the  course  of  the  said  communings   and 
correspondence  the  letter  Ko.  11  of  process,  dated  'Saturday 
evening,'  was  written   and  sent  by  the  pursuer  to  the  said 
Alexander    Maclean,    in   which    he   refers   to   the    bills    for 
£1000  libelled,  and  to  a  lease  as  then  ready  to  be  delivered, 
and  proposes  that  if  Maclean  has  any  doubts  of  his  integrity  he 
should  keep  the  lease  until  the  pursuer  gave  him  a  suflBcient 
guarantee  that  he  would  never  claim  the  said  bills :  Find  it  is 
not  proved  at  what  precise*time  the  said  note,  dated  *  Saturtlay 
evening,'  was  written  or  sent ;  but  find  that  the  said  letter  was 
allowed  to  remain  in  the  hands  of  the  said  Alexander  Maclean, 
who  produced  it  in  this  process  as  having  been  written  in  re- 
ference to  the  said  lease  of  20th  January  1870  :  Find  that  after 
the   execution   of  the   said  last-mentioned  lease  the  pursuer, 
though  he  kept  possession  of  the  said  bills,  neither  received 
nor  claimed  any  payment   of  interest  thereon  subsequent  to 
Whitsunday  1869,  the   commencement  of  the  said  lease,  and 
that  in  March  1872,  when  requested  by  the  agents  for  Ardgour 
to  state  the  particulars  of  any  claim  he  had  against  the  said 
Alexander  Maclean,  he  mentioned  a  debt  of  £300  as  due  to  him 
on  another  bill,  but  did  not  mention  any  debt  as  due  under  the 
bills  libelled :  Find  that  in  May  1872  the  agents  for  Mr.  J.  D. 
Maclean,  the  said  Alexander  Maclean's  son,  intimated  to  the 
pursuer  that  it  was  intended  to  challenge  the  lease  of  20th 
January  1870,  as  granted  in  fraudem  of  the  entail  of  Ardgour, 
and   that  thereafter,   in  July   1872,   the  present  action  was 
raised :  Find,  on  the^  one  hand,  that  the  said  letter  No.  11  of 
process,  dated  Saturday  evening,  does  not  import  a  final  dis- 
charge of  the  bills  libelled  ;  but  find  that  it  imports  an  under- 
taking and  obligation  by  the  pursuer  of  the  nature  of  a  pactvm 
de  non  petendo  that  he  would  not  make  a  claim  upon  the  said 
bills  as  matters  stood  when  the  said  lease  of  1870  was  executed  or 
agreed  upon,  or  except  in  the  event  of  the  said  lease  being  set 
aside :  Find  that,  as  far  as  appears,  no  challenge  of  the  said 
lease  has  been  brought  by  the  heir  of  entail  now  in  possession 
of  the  estate  of  Ardgour,  and  that  the  pursuer  is  as  yet  in  the 
undisturbed  possession  of  the  said  farm  under  the  said  lease : 
Find  that,  in  these  circumstances,  the  ]>ursuer  is  not  in  hoc  statu 
entitled  to  decree  in  terms  of  the  conclusions  of  the  summons : 
Therefore  supersede  further  consideration  of  this  process,  reserv- 
ing all  further  questions  on  the  merits  of  the  case,  and  all  ques- 
tions of  expenses." 

Act,  Solicitor-General  (Clark,  Q.C.),  Fraser ;  Murray,  Beith, 
and  Murray,  W.S.  Agents.— AU.  MiUar,  Q.C.,  Adam  ;  Tods, 
Murray,  and  Jamieson,  W.S.  Agents. — R.  Clerk.  h.j. 


June  27,  1873. 

SECOND  DIVISIOK — ( WHOLE  COUBT.) 

Sophia  Louisa  Jex  Blake  and  Others,  Pursuers,  v.  The 
Senatus  Aoademicus  of  the  University  of  Edinburgh, 
Defenders. 

University — Bight  of  Women  to  instruction  and  graduation 
-^Statute  21  and  22  VicL  c.  83  Universities  {ScotUmd),  Act, 
1858,  sect.  12,  sub-sect  2. 

Process — Peduction,  necessity  of— Declarator. 

The  University  of  Edinburgh  was  founded  in  the  sixteenth 
century,  and  in  1626,  in  a  Parliamentary  ratification  of  pre- 
vious Royal  grants,  it  was  invested  with  *'all  liberties,  freedoms, 
immunities,  and  privilegis  appertening  to  ane  free  coUedge, 
and  that  in  als  ample  forme  and  lairge  manner  as  any  coUedge 
hes  or  bruikes  within  thia  his  Majesties  realme.'*    In  1858  the 


constitution    of   thf    Scotch    Universities    was  wholly   re- 
modelled by  the   Universities  (Scotland)  Act  of  that  yeir. 
On  10th  Isovember  1869  certain  Begulations  weie  agreed  to 
by  the  University  Court,  after  consultation  with  the  other 
university  authorities,  for  the  admiraion  of  women  to  the  study 
of  medicine  in  the  University  of  Edinburgh.     In  an  action 
at  the  instance  of  certain  lady  students  against  the  Senatu 
Academicus  of  the  University  to  have  it  declared  that  they 
were  entitled  to  the  benefit  of  university  instruction,  espedaUy 
in  medicine,  and,  if  qualified,  to  the  privilege  of  graduatioB, 
and  further,  to  have  the  defenders  ordained  to  afford  tbcm 
such  instruction  and  to  recommend  them,  if  qualified,  for 
degrees — 
Held,  by  a  majority  of  the  whole  Court  {decL  Lord  Presidetit^ 
diss.  Lords  Justice-Clerk,  Deas,  Ardmillan,  Jerviswoc^e,  and 
Gifford)— (1.)    That     the    University    of    Edinburgh    wu 
instituted  on  the  footing  of  providing  for  male  students  only, 
and  that  contemporaneous  interpretation  afforded  by  con- 
tinuous usage  conclusively  proved  that  this  was  the  intentioa 
of  the  founders,  and  negatived  the  claim  of  the  pnrsnerB  m 
their  declaratory  conclusions  so  far  as  founded  on  the  kv 
and    constitution    of    the   University    irrespective    of  tlie 
Regulations  of  10th  November  1869.     (2.)  That  in  passing  tbe 
Begulations  of  10th  November  1869,  the  University  Courthad 
exceeded  their  powers  under  section  12,  subsection  2,  of  tiie 
Universities  (Scotland)  Act^  1858,  and  that  these  Regulation 
were  therefore  ultra  vires  and  illegal,  and  gave  no  support  to 
the  claims  of  the  pursuers  in  their  declaratory  conclusioBi^ 
(3.)  that  therefore  the  defenders  should  be  assoilzied  fromtlwie 
conclusions. 
Held  (4.)  {diss.  Lords  Justice-Clerk  and  Gifford),  that  toenaUe 
the  defenders  to  challenge  the  said  Begulations  as  uitra  fvrt 
and  illegal,  an  action  of  reduction  was  not  necessary. 
Held  (5.)  that  the  Senatus  Academicus  having  no  power  to 
compel  the  professors  of  the  University  to  give  the  instmctidB 
demanded,  the  pursuers  could  in  no  event  succeed  in  their 
petitory  conclusions  to  that  effect. 
Opinion  per  Lord  Justice-Clerk,  that  the  question  being  one  cl 
purely  academical  administration,  and  the  action  having  ben 
raised  to  enforce  the  duty  of  the  Senatus  Academicus  un^  tk 
existing  constitution  of  the  University,  the  RegnlatiooB  cf 
10th  November  1869,  which  had  been  regularly  pamied,miist,« 
between  the  parties  to  this  action,  be  assumed  to  be  part  of 
the  de  facto  law  of  the  University,  on  which  the  pnniMn 
were  entitled  to  rely,  and  which  the  defenders  were  bound  to 
obey    until     rescinded,    or    until     the     question    of  tbdr 
legality    was    raised    and    determined    with    the    superior 
University  authorities  who  passed  them,  and  were  the  propff 
parties  to  defend  them ;  and  therefore  that  the  defenoe  cl 
the  Begulations  of  1869  being  ultra  vires  of  the  Univenity 
Court,   was  in*elevant  as  against  the  present  pursuers,  aal 
inconsistent  with  the  academical  position  of  the  defenden. 
Further,   that  under  the  Begulations  of  1869   the  pama^ 
though  they  might  obtain,  could  not  insist  upon  univenity 
instruction,    but  that  if  they  obtained  university  instne- 
tion,   and  proved  themselves  duly  qualified,  they  were  m- 
titled  to  degrees. 
Opinion^  per  Lords  Deas,  Ardmillan,  Jerviswoode,  and  Giflbfd, 
(1.)    that   though   the   claim   made    on   the    part  of  tbe 
pursuers  was  not,  at  least  after  the  lapse  of  time  that  had 
occurred  since  the  foundation  of  the  University,  one  wind 
they  could  insist  in  as  matter  of  legal  right,  independentiy 
of  ex])res8  sanction  and  regulation  by  the  University  aathori* 
ties,  yet  it  was  one  within  the  competency  of  the  Univenity 
authorities  to  entertain,  and  in  their  discretion  to  grant  asdtf 
such  conditions  as  they  thought  necessary  and  expediesk 
(2.)  That  the  Begulations  of  10th  November  1869,  had  bcei 
formally  and  regularly  passed,  and  were  within  the  powcn 
and  authority  conferred    on  the  University   Court  by  ikt 
Universities  (Scotland)  Act,  1858,  sect.  12,  sub-sect  S,  nd 
therefore  entitled  the  pursuers  to  instruction,  subject  to  ^ 
conditions    therein    contained,   and,  if  found  qualified,  to 
graduation. 
Opinion,  per  Lords  Cowan,  Neaves,  and  Onnidale^  that  in  uf 
view,  inasmuch  as  the  Senatus  Academicus  had  no  power  to 
do  what  was  required  of  them  in  the  petitory  camotimom  ef 
the  action,  it  would  be  contrary  to  priao^ls  to  |imwiine  • 
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naked  declaratory  judgment  that  could  have  no  operative 
effect. 

This  aotion  was  raised  at  the  instance  of  Sophia  Louina 
Jez  Blake  and  nine  other  ladies  a^^ainst  the  Senatus 
Academicns  of  the  University  of  E  linburgh,  and  also 
ac^ainst  the  Bight  Honourable  John  Inglis,  Lord  Jtistice- 
Qeueral  of  Scotland,  the  Chancellor  of  the  said  University. 
The  object  of  the  action  was  to  have  it  ascertained 
whether  the  pursuers  were  entitled  to  the  benefit  of  ani- 
▼ersity  instruction  in  medicine,  and  to  the  privilege  of 
graduation  if  found  qualified.  The  conclusions  of  the  action 
accordingly  were,  that 

*'  it  ought  and  should  be  fouud  and  declared,  by  decree  of  the 
Lords  of  our  Council  and  Session — (I.)  that  the  pursuers  are 
entitled  to  attend  the  classes  of  any  of  the  professors  of  the 
University  of  Edinburgh,  and  to  receive  instruction  from  the 
professors  in  said  University,  upon  making  due  payment  of  all 
fees  exigible  from  students  at  the  University  for  said  instruc- 
tion ;  (2.)  that  the  pursuers  are  entitled  to  receive  such  instruc- 
tion in  t1}e  University  as  is  required  to  qualify  for  graduation  in 
medicine ;  (3.)  that,  on  compliance  with  the  regulations  of  the 
University  as  to  attendance  on  classes  and  otherwise,  preliminary 
to  examination  for  degrees,  the  pursuers  are  entitled  to  pro- 
ceed to  the  examination  for  degrees  in  manner  prescribed  by 
the  regulations  of  the  University ;  (4.)  that  the  defenders,  the 
Senatus  Aca.lemicus,  are  bound  to  provide  such  instruction  as 
aforesaid  to  the  pursuers,  and  thereafter  to  admit  them  to  ex- 
amination as  candidates  for  medical  degrees,  and  on  their  being 
found  qualified,  to  recommend  them  to  the  Chancellor  of  the 
University  for  having  such  degrees  conferred  upon  them;  (5.) 
that  the  defender,  the  said  Right  Honourable  John  Inglis,  as 
Chancellor  of  the  said  University,  is  bound,  upon  such  recom- 
mendation being  made  by  the  Senatus  Academicus,  to  confer 
snch  a  degree  upon  any  of  the  pursuers  found  qualified  and  so 
recommended :  And  the  defenders,  constituting  the  said  Senatus 
Academicus,  ought  and  should  be  decerned  and  on^ained  to 
make  regulations  whereby  the  pursuers  shall  receive  instruction 
in  the  University  .of  Edinburgh,  as  is  required  to  qualify  for 
gnwlaation  in  medicine,  and,  in  particular,  to  direct  and 
appoint  the  various  professors  whose  duty  it  is  to  give 
instruction  in  medicine,  to  permit  the  attendance  of  the 
parauers  upon  their  classes  along  with  male  students ;  or  other- 
ways  to  direct  and  order  the  various  professors,  whose  duty  it 
is  to  give  instruction  in  medicine,  to  teach  th?  pursuers,  and 
any  other  women  who  may  constitute  themselves  into  a  class 
separate  and  apart  from  male  students,  the  pursuers  always 
making  payment  of  the  proper  fees  for  matriculation,  and  to  the 
professors  for  such  instruction  as  aforesaid  ;  and  the  defenders, 
constituting  the  said  Senatus  Academicus,  ought  to  be  decerned 
and  ordained  to  admit  the  pursuers  to  examination  as  candi- 
dates for  the  medical  degrees,  and  on  their  being  found  qualified 
to  recommend  them  to  the  Chancellor  of  the  University  for 
liaving  such  degrees  conferred  upon  them ;  and  the  defender, 
the  said  Right  Honourable  John  Inglis,  as  Chancellor  of  the 
University,  ought  to  be  decerned  and  ordained,  by  decree  fore- 
aaid,  npon  receiving  such  recommendation  from  the  Senatus 
Aeademicus,  to  confer  degrees  upon  the  pursuers.*' 

In  the  year  1869  overtures  were  made,  by  and,  on 
bebalf  of  a  number  of  ladies  (amongst  whom  were  the 
parsaers  of  this  action),  who  were  desirous  of  studying 
medicine  in  the  University  of  Edinburgh,  to  the  governing 
bodies  of  the  said  University,  with  a  view  to  their  being 
admitted  as  students  of  medicine  under  such  conditions  as 
the  University  authorities  might  consider  necessary.  After 
mature  deliberation  on  the  part  of  the  Medical  Faculty, 
the  Senatus  Academicus,  the  University  Court,  and  the 
University  Council,  the  following  Regulations  were,  on  10th 
November  1869,  passed  by  the  University  Court: — 

''(1.)  Women  shall  bo  admitted  to  the  study  of  medicine  in 
the  University ;  (2.)  The  instruction  of  women  for  the  profes- 
sion of  medicine  shall  be  conducted  in  separate  classes,  confined 
maHnly  to  women ;  (3.)  The  professors  of  the  faculty  of  medi- 
cine nhaSlf  lot  this  purpose,  be  permitted  to  have  separate  classes 


for  wamen ;  (4.)  Women  not  intending  to  study  medicine  pro- 
fessionally may  be  admitted  to  such  of  these  classes,  or  to  such 
part  of  the  course  of  instruction  given  in  such  classes  as  the 
University  Court  may  from  time  to  time  think  fit  and  approve ;  (5.) 
The  fee  for  the  full  course  of  instruction  in  such  classes  shall  be 
four  guineas  ;  but,  in  the  event  of  the  number  of  students  pro- 
posing to  attend  any  such  class  being  too  small  to  provide  a 
reasonable  remuneration  at  that  rate,  it  shall  be  in  the  power 
of  the  professor  to  make  arrangements  for  a  higher  fee,  subject 
to  the  usual  sanction  of  the  University  Court ;  (6.)  All  women 
attending  such  classes  shall  be  subject  to  all  the  regulations  now  . 
or  at  any  future  time  in  force  in  the  University  as  to  the  matri;  ^  ^ 
culation  of  students,  their  attendance  on  classes,  examination, 
or  otherwise  ;  (7.)  The  above  regulations  shall  take  effect  as 
from  the  commencement  of  1869-70." 

These  Regulations  were  on  12th  November  1869  ap- 
proved by  the  Chancellor,  and  were  thereafter  officially 
issued  and  inserted  in  the  University  Calendi^r  as  regula- 
tions of  the  University. 

In  accordance  with  and  reliance  upon  the  above  resolu- 
tions and  regulations,  the  pursuers  and  other  ladies  matri- 
culated as  students  of  medicine  in  the  University  of 
Edinburgh  in  the  sessions  1869-70  and  1870-71.  They 
received  matriciilation  tickets,  bearing  them  to  be  ''  Gives 
Academes  Edinensis,^*  and  were  registered  as  medical 
students  by  the  registrar  of  the  branch  council  of  medical 
education  and  registration  for  Scotland.  Tney  were  ad- 
mitted to  the  necessary  examinations,  and  attended  the 
lectures  of  such  of  the  medical  professors  in  the  University 
as  were  willing  to  hold  separate  classes  for  them,  as  well 
as  those  of  soma  of  the  authorized  extra-mural  teachers. 

At  the  commencement  of  the  session  1871-72,  the  pur- 
suers found  that  from  various  quarters  obstacles  were 
thrown  in  the  way  of  their  completing  their  course  of 
study,  and  presenting  themselves  for  examination,  and 
they  became  aware  that  there  would  be  opposition  to  their 
proceeding  in  the  usual  course  to  graduation.  Moreover, 
an  obstacle  of  a  practical  nature  met  those  who  had 
completed  two  years'  study,  in  the  unwillingness  of 
those  professors,  whose  lectures  they  had  yet  to  attend,  to 
hold  separate  classes  for  them.  A  considerable  amount 
of  correspondence  accordingly  passed  between  them  and 
the  University  authorities  with  the  object  of  removing 
these  difficulties,  and  various  meetings  of  the  University 
bodies  were  held,  and  resolutions  passed,  the  result  of 
which  may  be  summed  up  in  the  following  final  resolu- 
tion adopted  by  the  University  Court  on  8th  January 
1872:— 

"The  University  Court  have  had  under  consideration  the 
letters  of  Miss  Jex  Blake  and  Miss  Louisa  Stevenson,  of  21st 
November  1871,  and  other  relative  documents  laid  before  them, 
on  behalf  of  the  women  who  have  been  admitted,  by  the  regula- 
tions of  the  Court  of  November  10,  1869,  to  study  medicine  in 
the  University.  In  these  it  is  stated  that  certain  professors  of 
the  Faculty  of  Medicine  have  declined  to  give  separate  courses 
of  instruction  to  women ;  and  the  Court  are  asked  either — 
1.  To  extend,  in  the  case  of  female  students,  the  privilege 
granted,  by  ordinance  of  the  Universities  Commissioners,  to 
lecturers,  not  being  professors  in  a  university,  of  quaUfying  for 
graduation  by  their  lectures,  which  privilege  is  now  restricted 
to  four  of  the  prescribed  subjects  of  study;  or,  (2.)  To  authorize 
the  appointment  of  special  lecturers  to  give,  in  the  University, 
qualifying  courses  of  instruction  in  place  of  those  professors 
who  decline  to  do  so  ;  or  (3.)  To  ordam  that  the  professors  re- 
ferred to  shall  themselves  give  the  necessary  course  of  instruc- 
tion to  women.  The  second  course  suggested  it  is  not  in  the 
power  of  the.  Court  or  other  University  authorities,  singly  or 
jointly,  to  adopt.  The  third  course  is  equally  beyond  the 
power  of  the  Court  The  Act  of  1858  vests  in  the  Court  plenary 
powers  to  deal  with  any  professor  who  shall  fail  to  dischaige 
his  duties.    But  no  professor  can  be  compelled  to  give  oounea 
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of  instruction  other  than  those  which,  by  the  nse  and  wont  of 
the  University,  it  has  been  the  duty  of  the  holders  of  his  chair 
to  deliver.  The  first  of  the  pro^wsed  measures  would  imply  an 
alteration  in  one  of  the  ordinances  for  graduation  in  medicine. 
Such  alteration  can  be  made  by  the  University  Court  only, 
with  the  consent,  expressed  in  writing,  of  the  Chancellor,  and 
with  the  approval  of  Her  Majesty  in  Council  But  to  alter,  in 
favour  of  female  students,  rules  laid  down  for  the  regulation  of 
graduation  in  medicine,  would  imply  an  assumption  on  the  part 
of  the  Court  that  the  University  of  Edinburgh  has  the  power  of 
granting  degrees  to  women.  It  seems  to  the  Court  impossible 
for  them  to  assume  the  existence  of  a  power  which  is  questioned 
in  many  quarters,  and  which  is  both  affirmed  and  denied  by 
eminent  counsel.  So  long  as  these  doubts  remain,  it  would,  in  the 
opinion  of  the  Court,  be  premature  to  consider  the  expediency  of 
taking  steps  to  obtain,  in  favour  of  female  students,  an  alteration 
of  an  ordinance  which  may  be  held  not  to  apply  to  women. 
Though  the  Court  are  unable  to  comply  with  any  of  the  specific 
requests  referred  to,  they  are  at  the  same  time  desirous  to  remove, 
80  far  as  possible,  any  present  obstacle  in  the  way  of  a  complete 
medical  education  being  given  to  women,  provided  always  that 
medical  instruction  to  women  be  imparted  in  strictly  separate 
classes.  The  Court  are  of  opinion  that  the  question  under  refer- 
ence has  been  complicated  by  the  introduction  of  the  subject  of 
graduation,  which  is  not  essential  to  the  completion  of  a  medical 
or  other  education.  The  University  of  London,  which  has  a 
special  charter  for  the  examination  of  women,  does  not  confer 
degrees  upon  women,  but  only  grants  them  '  certificates  of  pro- 
ficiency.' If  the  applicants  in  the  present  case  would  be  con> 
tent  to  seek  the  examination  of  women  by  the  University  for 
certificates  of  proficiency  in  medicine,  instead  of  for  the  Uni- 
versity degrees,  the  Court  believe  that  arrangements  for  accom- 
plishing this  object  would  fall  within  the  scope  of  the  powers 
given  to  them  by  section  12  of  the  Universities  (Scotland)  Act. 
The  Court  would  be  willing  to  consider  any  such  arrangements 
which  might  be  submitted  to  them." 

Some  further  correspondence  ensued,  which  ended  in  a 
reiteration  by  the  secretary  of  the  University  Court  of 
the  statement,  that  the  Court  could  take  no  further 
steps  towards  completing  the  medical  education  of  women 
in  the  University,  with  a  view  to  graduation.  In 
these  circumstances,  the  pursuers,  after  having  gone 
on  with  their  studies,  some  for  one,  some  for  two,  and 
some  for  three  years,  and  spent  much  time  and 
money  in  endeavouring  to  procure  the  benefit  of 
University  instniction,  found  themselves  under  the 
necessity  of  instituting  an  action  in  Court. 

The  University  of  Edinburgh  was  founded  about  the 
middle  of  the  16th  century  by  the  Magistrates  and  Town- 
Council  of  Edinburgh.  For  the  furtherance  of  their 
object  they  obtained  from  Queen  Mary  and  James  vi.,  as 
well  as  from  private  individuals,  grants  of  a  variety  of 
subjects.  Charters  in  their  favour  were  granted  by  Queen 
Mary  in  1566,  by  James  vi.  in  1582  and  1603  (the 
Golden  Charter),  and  by  Charles  i.  in  1636.  In  1626 
a  parliamentary  ratification  of  the  preceding  grants  and 
charters  was  passed,  containing  the  following  clause  : — 

**  And  als  with  advyse  of  the  saidis  estaittis,  hes  of  new  again 
gevin,  grantit,  and  disponit  to  them,  and  their  successoures,  in 
favoures  of  the  said  burgh  of  Edinburgh,  patrone  of  the  said 
coUedge,  andof  the  saidcoUedge,  and  of  the  rectors,  regentis,  bur- 
saries, and  stndentis  within  the  samin,  all  liberties,  freedoms, 
immunities,  and  privilegis  appertening  to  ane  free  colledge,  and 
that  in  als  ample  forme  and  Lurge  manner  as  any  colledge  hes 
orbruikes  within  this  His  Majesties  realme;  and  gif  neid  beis, 
ordaines  ane  new  charter  to  be  expede  under  His  Hienes'  gryit 
scale,  for  erecting  of  the  said  colledge,  with  all  liberties,  privi- 
ledges,  and  immunities  qlk.  any  colledge  within  this  realme 
bruikes,  joises,  or  to  the  samen  is  knawn  to  appertene." 

The  University  remained  under  the  coutrol  of  the 
Magistrates  and  Town-Council  until  1858,  when  the  Act 
21  and  22  Vict.  c.  83  (The  Universities  (Scotland)  Act, 
1858)^  was  passed,  which  remodelled  its  constitution. 


As  by  the  parliaraentiiry  ratification  of  1626  all  the 
privileges  enjoyed  by  the  other  univereities  of  Scotland 
were  conferred  on  the  University  of  Edinburgh,  reference 
was  made  to  the  University  of  Glasgow  founded  by  a 
Papal  Bull  of  Poi)e  Nicholas  v.  in  the  year  1450. 
In  this  Bull  there  was  conferred  on  the  University  of 
Glasgow,  its  doctors,  masters,  and  students,  all  privileges 
enjoyed  by  the  Pope's  city  of  Bologna.  After  a  narrative 
of  the  advantages  to  Glasgow  and  to  Scotland,  of  erecting 
a  university  in  that  city,  the  Bull  thus  proceeds  : — 

"  Erigimus  ac  statuimus  et  eciam  ordinamos  in  ipsa  dritifce 
de  cetero  studium  cujus  modi  perpetnis  futuris  temporibns 
vigeat  tam  in  Theologia  ac  jure  cauonico  et  civili,  quam  is 
artibus  et  quavis  alia  licita  f acultate  quodque  doctorea,  magutri, 
legentes  et  studentes  ibidem  omnibus  et  singulis  [oiviligiit, 
libertatibus,  honoribus,  exemptionibus,  immnnitatibns  per  sedea 
apostolicam  vel  alias  quomodolibet  magistris,  doctoriboa  et 
studentibus  in  studio  nostra  civitatis  Bononiensia  oodcmm 
gaudeant  et  utantur. " 

Reference  was  further  made  on  the  part  of  the  ^ursoen 
to  the  practice  of  the  said  University  of  Bologna,  in  wbick 
it  was  alleged  that  women  had  occasionally,  and  from  in 
early  date,  both  studied  and  received  University  degreo^ 
and  even  occupied  professorial  chairs. 

In  their  statement  in  defence  the  Senatus  Academi- 
cus  denied  that  at  the  foundation  of  the  Univerntj  of 
Edinburgh  there  had  been  any  intention  in  the  miodsof 
tlie  founders  to  admit  women  to  study  or  graduation ;  or 
that  there  was  in  the  charters  and  other  documents  con- 
nected with  the  University  any  recognition  of  such  in- 
tention. As  a  matter  of  fact  they  added  that  until  tbe 
passing  of  the  Resolutions  of  10th  November  1869,  no 
woman  had  ever  been  admitted  even  to  attend  classes  at 
the  University.  They  denied  that  matriculation  as  pn»> 
tised  in  the  University  of  Edinburgh  conferred  any  rigU 
or  pi  ivilege  such  as  that  of  demanding  instruction  firaa 
any  professor,  or  of  proceeding  to  graduation,  and  on  tb 
matter  ofifered  the  following  explanation  : — 

**  From  an  early  period  in  the  history  of  the  Unirmty,  i 
has  been  the  custom  to  admit  students  to  matriculation.  TUi 
at  first  consisted  in  the  student  signing  a  declaration  to  tki 
effect  that  he  would  be  diligent  in  his  studies,  and  loyal  to  tki 
Univereity.  No  fee  was  originally  paid  at  matriculation ;  bi^ 
about  the  end  of  the  18th  century,  a  fee  of  2a.  6d.  was  raqnini 
The  fee  was  originally  devoted  to  the  maintenance  of  the  libniyi 
to  the  use  of  which  the  student,  in  respect  of  his  matricnlitio^ 
became  entitled.  In  the  certificate  given  to  the  student  he  v> 
described  as  '  acadenwE  cUumnua  et  hibliotheea  chit,*  Tie 
amount  of  the  fee  was  raised,  and  the  purposes  to  which  it  m 
devoted  were  extended,  so  as  to  include  the  payment  of  eeitiii 
college  officers,  until  the  whole  matter  was  the  subject  of  e» 
sideration  by  the  Town-Council  and  Senatns  in  1811,  whestkt 
fee  was  fixed  at  10s.  In  1833  the  sum  was  again  raised  bftb 
Town-Council  to  £1,  and  it  was  ordered  that  the  paywit 
should  be  for  the  use  of  the  library,  museum,  and  the  serfim 
of  certain  college  officers.  At  this  time  the  phraseology  id  ft* 
ticket  was  altered  from  '  cims  bibliotheca '  to  *civi$  iiiurfyit' 
but  this  alteration  did  not  import  the  acquisition  by  tki 
students  of  any  additional  rights  pr  privileges.  At  no  tiat  '* 
the  history  of  the  University  was  tiie  payment  made  in  Mf 
sense  for  matriculation;  but  it  was  merely  a  sum  paid  If  a 
student  annually  for  the  various  special  purposes  to  which  it  v> 
from  time  to  time  directed  to  be  applieid.  Down  to  a  «••■ 
paratively  recent  period,  the  theologioal  students  wcte  sot  ii 
use  to  matriculate,  the  reason  being  tihat  they  had  a  fibniy  if 
their  own." 

They  stated  in  conclnsion,  that 

'<  At  no  time  did  they  give  the  pursuen  reaaoato  btfierttftil 
they  regarded  them  as  entitied  to  the  foil  pririkges  of  stadiA 
including  graduation;  .  .  .  and  that  they  bad  aoponrsr  to  soflH 
professors  to  admit  the  pursuers  to  thsir  nUsBsa,  qr  to  imtk  tta 
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in  separate  classes.  Neither  before  the  Universities  (Scotlind) 
Act,  1858,  nor  since  the  passing  of  that  Act,  has  the  Senatus 
Academicus  of  Edinbnrgh  possessed,  or  even  attempted  to 
exercise,  any  power  to  compel  the  obedience  of  the  professors  on 
such  points,  or  to  lay  down  and  enforce  any  such  regidations  as 
the  pursuers  seek  to  have  enforced." 

So   far  as   the    Resolutions    of    10th   Noveml)er  1869 
could  be  otherwise  interpreted,  they  were  ultra  vires  of  the 
framers  and  illegal,  and  could  not  be  given  effect  to. 
Fur  the  Chancellor  of  the  University  it  was  stated — 

''The  defender  has  always  been,  and  still  is,  willing  and 
ready,  as  Chancellor  of  the  University  of  Edinburgh,  to  confer 
degrees  upon  the  pursuers,  or  any  women  duly  recommended  by 
the  Senatus  Academicus,  upon  its  being  ascertained,  by  decree 
of  a  competent  court,  that  they  are  entitled  to  demand  admis- 
sion as  students,  and  to  become  graduates  of  the  University.** 

For  Professors  Bennett,  Masson,  Calderwood,  Lorimer, 
Charteris,  and  Hodgson,  a  minute   of  compearance  was 

Eat  in,  intimating  their  desire  that  no  opposition  should 
e  offered  to  the  conclusions  of  the  action,  and  disclaiming 
any  responsibility  for   the   defences  lodged   in  name  of 
the  Senatus  Academicus,  of  which  they  were  members. 
Pleaded  for  the  pursuers — 

1.  According  to  the  law  and  constitution  of  the  University  of 
Edinburgh,  women  were  entitled,  on  payment  of  matriculation 
and  professors'  fees,  to  attend  the  classes  of  any  professor  as 
students,  and  were  entitled  to  demand  instruction  from  such 
professor,  which  he  was  bound  to  give  to  them.  2.  According 
to  the  bw  and  constitution  of  the  Uni\*ersity  of  Edinburgl^ 
women  were  entitled  to  obtain  degrees  in  medicine,  on  proving 
that  they  were  qualified  in  point  of  attainments  and  knowledge 
for  that  distinction.  And  the  Senatus  Academicus,  whose  pro- 
vince it  was  to  regulate  the  teaching  and  discipline  of  the  Uni- 
versity, were  bound  to  provide  instruction  to  them,  to  admit 
them  to  examination  as  candidates  for  medical  degrees,  and,  on 
being  found  qualified,  to  recommend  them  to  the  Chancellor,  in 
order  that  he  might  confer  such  degrees  upon  them.  3.  The 
pursuers  haying  paid  their  matriculation  fees,  some  for  one,  some 
for  two,  some  for  three  years,  on  the  faith  of  being  permitted 
to  continue  their  course  of  study  with  a  view  to  a  profession, 
and  having  gone  on  with  this  course  of  study  by  attendance  on 
Uie  classes  of  professors,  and  this  with  the  knowledge  and  con- 
lent  of  the  Senatus  Academicus,  the  latter  were  now  barred 
from  pleading  that  women  were  not  entitled  to  receive  instruc- 
aon  at  the  University,  or  to  obtain  medical  degrees.  4.  Accord- 
ing to  the  laws  by  which  Universities  were  governed,  and  apart 
!jnoin  any  special  circumstances  connected  with  the  University 
if  Bdinburgh,  women  were  entitled  to  demand  and  receive 
nsfemotion  from  the  professors  in  their  ordinary  classes,  and 
ilso  were  entitled  to  graduate  ;  and  the  University  of  Edinburgh 
>eiiig  modelled  on  the  constitution  of  such  other  Universities, 
ind  being  subject  to  the  same  laws,  women  were  entitled  to  all 
mch  privileges  from  the  University  of  Edinburgh. 

Pleaded  for  the  Senatus  Academicus — 

1.  AD  parties  not  called.  2.  The  pursuers  were  not  entitled 
lO  decree  in  terms  of  any  of  the  conclusions  of  the  summons 
lireeted  against  the  defenders,  the  Senatus  Academicus,  in 
wspect  that  the  said  defenders  had  no  power,  either  by  the  use 
nd  wont  of  the  University,  or  according  to  the  provisions  of 
he  Universities  (Scotland)  Act,  1858,  to  make  the  regulations 
ipeeified  in  these  conclusions,  or  to  perform  any  other  of  the 
laties  therein  sought  to  be  imposed  upon  them.  3.  The  pur- 
niers  were  not  entitled  to  decree  in  terms  of  the  first  three 
laclaratory  conclusions  of  their  summons,  in  respect  that  there 
rere  no  conclusions  in  the  summons  whereby  the  said  declaratory 
xmclnsions  could  be  given  effect  to.  4.  From  the  tenor  of  the 
itatates  and  ordinances  which  had  been  from  time  to  time  laid 
lown  with  regard  to  the  internal  regulations  of  the  University 
yf  Edinburgh,  especially  in  the  matter  of  graduation,  and  having 
regard  to  the  use  and  wont  of  Edinburgh  and  other  Universities, 
lbs  UniTendtj  of  Edinburgh  must  in  law  be  held  as  devoted 
BZcliisiTely  to  the  education  of  male  students,  and  in  which 
oo^  ooald  claim,  or  could  be  invssted  with  the  fall 


privileges  of  students.  6.  The  resolutions  of  the  Medical  Faculty 
of  1st  July  1869,  and  the  Regulations  published  in  the  Calendar, 
and quotedin Condescendence  1 1,  were  not  intended  to  confer,  and 
were  not  in  law  sufficient  to  confer,  upon  the  pursuers  the  full 
privileges  of  students,  to  the  effect  of  entitling  them  to  insist,  as 
matter  of  legal  right,  on  being  taught  by  the  University  professors, 
or  on  being  admitted  to  graduation.  7.  According  tothe  use  and 
wont  of  the  University  of  Edinburgh,  the  fact  of  being  matricu- 
lated as  a  student  did  not  confer  a  title  to  demand,  as  matter 
of  legal  right,  the  privileges  of  studentship,  or  the  right  to 
be  taught  by  any  professor,  or  to  be  admitted  to  graduation. 
8.  Separatim,  and  on  the  assumption  that,  according  to  their 
true  construction,  the  said  resolutions  and  regulations  of  the 
University  Court,  published  in  the  University  Calendar  as  afore- 
said, must  be  held  as'conferring,  inter  alia,  upon  women  a  right  to 
demand  that  they  should  be  taught  in  the  University,  and  a  right 
to  graduate,  to  that  extent  the  said  resolutions  and  regulations 
were  illegal  and  ultra  vires,  and  the  matriculation  which  took 
place  in  terms  of,  and  in  compliauce  with  the  said  regulations, 
was  illegal  and  void  in  law,  and  could  not  be  founded  on  as  in- 
vesting the  pursuers  with  the  privileges  of  students,  to  the  effect 
of  entithng  them  to  insist  upon  instruction  within  the  Univer 
sity,  or  upon  being  admitted  to  graduation. 

Pleaded  for  the  Chancellor  of  the  University — 

1.  The  conclusions  of  the  action,  in  so  far  as  directed  against 
the  defender,  were  unnecessary.  2.  In  any  view,  the  action  as 
against  the  defender  ought  to  be  sisted,  in  order  to  await  the 
issue  of  the  questions  arising  between  the  pursuers  and  the  other 
defenders  in  the  cause. 

The  Lord  Ordinary  (Gififord),  on  27th  July  1872,  pro- 
nounced the  following  interlocutor  : — 

"27<A  July  1872.— Having  heard  parties'  procurators,  and 
having  considered  the  closed  records,  statutes,  charters,  and 
writs,  founded  on,  and  whole  process,  recalls  the  sist,  repels  the 
first  plea  in  law  stated  for  the  defenders,  the  Senatus  Academicus 
of  the  University  of  Edinburgh,  that  all  parties  are  not  called : 
Finds  that  the  resolutions  or  regulations  passed  and  enacted  by 
the  Uuiversity  Court  of  the  University  of  Edinburgh,  dated 
10th  November  1869,  and  approved  of  by  the  ChanoeUor  of  the 
said  University,  of  date  12th  November  1869,  form  part  of  the 
regulations  now  in  force  in  the  University  of  Edinburgh,  and 
must  receive  effect  as  such  :  Finds  that,  according  to  the  exist- 
ing constitution  and  regulations  of  the  said  University  of 
Edinburgh,  the  pursuers  are  entitled  to  be  admitted  to  the  stndy 
of  medicine  in  the  said  University,  and  that  they  are  entitled  to  all 
the  rights  and  privileges  of  lawful  students  in  the  said  University, 
subject  only  to  the  conditions  si>ecified  and  contained  in  the  said 
regulations  of  12th  November  1869 :  Finds  that  the  pursuers, 
on  completing  the  prescribed  studies,  and  on  compliance  with 
all  the  existing  regulations  of  the  University  preliminary  to 
degrees,  are  entitled  to  proceed  to  examination  for  degrees  in 
manner  prescribed  by  the  regulations  of  the  University  :  Finds 
that  the  defenders,  the  Senatus  Academicus  of  the  said  Univer- 
sity, are  bound,  on  the  pursuers  completing  the  prescribed 
studies,  and  complying  with  the  said  regulations,  to  admit  the 
pursuers  to  examination  as  candidates  for  medical  degrees ;  and 
on  the  pursuers  being  found  qualified,  to  recommend  them  to 
the  Chancellor  of  the  University  for  having  such  degrees  con- 
ferred upon  them;  and  finds  that  the  defender,  the  Right 
Honourable  John  Inglis,  as  Chancellor  of  the  said  University,  is 
bound,  upon  such  recommendation  being  made  by  the  Senatus 
Academicus,  to  confer  medical  degrees  upon  an^  or  upon  all  of 
the  pursuers  who  are  found  qualified  therefor,  and  recommended 
as  aforesaid :  And  in  terms  of  the  above  findings,  and  to  the 
effect  thereof,  finds,  decerns,  and  declares  under  the  declaratory 
conclusions  of  the  summons  :  Further,  decerns  and  ordains  tlie 
defenders,  the  Senatus  Academicus,  on  the  pursuers  respectively 
completing  the  prescribed  studies,  and  complying  with  tiie  exist- 
ing regulations  of  the  University  preliininary  to  degrees, 
to  admit  the  pursuers  to  examination  as  candidates  for 
medical  degrees;  and  on  the  pursuers  being  found  Quali- 
fied, decerns  and  ordains  the  said  Senatas  Academicus 
to  recommend  the  pnrsners  to  the  Chancallor  of  the  said 
University  for  having  such  degrees  conferred  upon  them,  and 
decerns  and  ordains  the  defender,  the  said  Bi^t  BxmoxaMo 
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John  Inglis,  as  Chancellor  of  the  said  Dniveraity,  on  receiving  | 
the  requisite  recommendation  from  the  Senatus  Acaderaicus,  to 
confer  upon  the  pursuers  respectively  the  medical  degrees  for 
which  they  are  recommended  :  Quoad  ultra  dismisses  the  re- 
maining conclusions  of  the  action,  excepting  the  conclusion  for 
expenses,  and  decerns :  Finds  the  defenders,  the  said  Senatus 
Academicus,  liable  to  the  pursuers  in  expenses,  subject  to  modi- 
fication, and,  in  the  circumstances,  modities  the  same  by  deduct- 
ing one-fourth  from  the  taxed  amount :  Remits  the  account  of 
said  expenses,  when  lodged,  to  the  Auditor  of  Court  to  tax  the 
same,  and  to  report,  and  reserves  all  questions  of  relief  as 
between  the  minority  and  majority  of  the  Senatus  Academicus : 
Finds  no  other  expanses  due  in  the  cause,  and  decerns." 

**  Note, — It  is  not  easy  to  over-estimate  the  importance  of  the 
questions  involved  in  the  present  action.  The  decision  may 
affect,  in  various  ways,  not  only  the  interests  of  the  pursuers, 
and  of  all  who  are  similarly  situated,  but  also  the  future  welfare 
of  the  University,  and  indirectly  the  well-being  of  the  commu- 
nity at  large,  who  are  interested  in  securing  the  services  of 
thoroughly  educated  and  accomplished  medical  practitioners. 

MThe  Lord  Ordinary  has  endeavoured  to  approach  the  con- 
sideration of  the  questions  dispassionately,  and  free  from  all 
prejudices  or  prepossessions.  He  has  also  endeavoured  to  keep 
in  view  that  his  functions  are  merely  judicial  and  not  legislative, 
and  that  his  dutv  is  simply  to  declare  and  apply  the  law  as  it 
at  present  stands,  and  in  no  way  to  endeavour  to  amend 
it,  however  strong  his  convictions  of  what  the  law  ought 
to  be. 

**  The  object  of  the  present  action  may  be  shortly  stated  to 
h^—firat^  to  declare  the  right  of  the  ten  ladies,  who  are  the 
pursuers  of  the  action,  to  prosecute  their  studies  as  students  at 
the  University  of  Edinburgh,  with  a  view  to  the  profession  of 
medicine  ;  second,  to  declare  their  right,  on  finishing  their  studies 
and  being  found  duly  qualified,  to  obtain  from  the  University, 
through  its  Senatus  and  Chancellor,  the  usual  and  customary 
medical  degrees ;  and,  thtrd,  and  with  a  view  to  enforce  these 
rights,  to  compel  the  Senatus  to  make  arrangements  for  the 
complete  instruction  of  the  pursuers,  and  to  do  what  is  neces- 
sary for  the  examination  of  the  pursuers,  and  for  their  reception 
as  medical  graduates  of  the  University. 

"  The  importance  of  the  question  to  the  present  parsners,  and 
to  all  ladies  who,  like  them,  may  contemplate  the  practice  of 
medicine  as  a  profession,  lies  in  this,  that  by  the  provisions  of 
*  The  Medical  Act '  of  1858,  no  one  is  entitled  to  be  registered 
as  a  medical  practitioner  ¥dthout  possessing  a  medical  degree 
from  one  or  other  of  the  universities  of  the  United  Kingdom,  or 
a  license  equivalent  thereto  from  certain  established  medical 
bodies  mentioned  in  the  Act.  A  foreign  or  colonial  degree  is 
not  available,  aud  does  not  entitle  to  registration,  unless  the 
holder  thereof  has  been  in  practice  in  Great  Britain  previous  to 
October  1858.  Unless  the  pursuers,  therefore,  succeed  in  ob- 
taining degrees,  they  will  be  practio^ly  excluded  from  the  pro- 
fession of  medicine,  for  they  are  not  in  a  position  to  demand 
licenses  from  any  of  the  authorized  medical  bodies,  and  it  can 
scarcely  be  expected  that  they  will  prosecute  their  medical 
studies  merely  in  order  to  be  hereafter  classed  along  with  em- 
pirics, herbalists,  or  medical  botanists,  or  with  those  who  in 
common  language  are  denominated  quacks.  Without  legal  regis- 
tration under  the  Medical  Act  of  1858,  the  pursuers  would  be  de- 
nied all  right  to  recover  fees ;  they  would  be  incapable  of  holding 
any  medical  appointment ;  and  they  would  be  subject  to  very 
serious  penalties  if  they  so  much  as  attempted  to  assume  the 
name  or  title  of  medicid  practitioners. 

**  It  is  a  fact,  whatever  may  be  its  effect  in  law,  that  no  uni- 
versity in  Great  Britain  has  ever  yet  granted  a  medical  degree 
to  a  lady.  The  medical  register  of  Great  Britain  only  contains 
the  names  of  two  female  practitioners— Dr.  Elizabeth  Blackwell, 
and  Dr.  Garrett  Anderson.  Dr.  Blackwell  obtained  her  degree 
in  America,  and  being  in  practice  in  Great  Britain  before  1858, 
she  obtained  registration  in  virtue  of  the  exception  in  the  Act. 
Dr.  Garrett  Anderson  obtained  a  license  from  the  Apothecaries' 
Hall,  London,  and  is  registered  as  such;  but  since  her  admission 
regulations  have  been  made  which  prevent  any  other  lady  from 
hereafter  obtaining  a  license  from  the  Apothecaries'  HalL  Ac- 
cordingly, the  course  pursued  by  Dr.  Blackwell  and  Dr.  Ander- 
son is  not  open  to  any  of  the  pursuers,  and  their  only  hope  of 
being  allowed  to  practise  medicine  in  Great  Britain  rests  upon 


their  being  able  to  obtain  a  degree  from  one  or  other  of  the 
Universities. 

*'  Practically,  therefore,  the  questions  Are  now  rmiaed  for  the 
first  time— Can  a  lady  obtain  a  medical  degree?  and.  Is  any 
lady  to  be  allowed  to  practise  medicine  in  Great  Britain  ? 

**The  present  action  has,  of  course,  only  reference  to  the 
University  of  Edinburgh,  and  the  pursuers  have  the  advantage 
of  certain  peculiarities  in  the  existing  constitution  and  regnU- 
tions  of  that  university.  At  the  same  tiine,  however,  the  fonn 
of  the  action  is  such  that  its  scope  is  somewhat  limited,  and 
various  large  questions  are  excluded  from  the  consideration  of  tk 
Court. 

"  For  example — and  this  is  a  peculiarity  in  the  action  whieh 
must  be  carefully  attended  to— the  only  parties  called  as  de- 
fenders are— (1.)  the  Senatus  Academicus  of  the  University,  and 
the  professors  as  individual  members  of  the  said  Senatus ;  and 
(2.)  the  Right  Honourable  John  Inglis,  the  Lord  Justice-G^ienl 
of  Scotland,  as  Chancellor  of  the  University.  The  University  of 
Edinburgh  itself,  as  a  corporate  body,  is  not  called  as  a  de- 
fender, and  is  not  a  party  to  the  present  proceedings.  Neitkr 
are  any  of  the  governing  bodies  of  the  University  except  tk 
Senatus.  Neither  the  University  Court  nor  the  Uniwatj 
Council  are  parties  to  the  action. 

"  This  peculiarity  in  the  action  led  to  the  first  plea  in  kv 
for  the  Senatus,  that  '  all  parties  are  not  called ; '  and  tlni  ■ 
the  first  question  of  which  the  Lord  Ordinary  must  dispose. 

"  The  attention  of  the  Lord  Ordinary  was  not  called  to  tkk 
plea  before  closing  the  record,  and  as  a  preliminary  plea  it  osgkl 
to  have  been  disposed  of  in  limine.  But  perhaps  this  is  of  littb 
consequence,  as  the  Lord  Ordinary  is  of  opinion  that  the  pki 
cannot  be  given  effect  to  as  a  prejudicial  plea  stopping  pneea; 
and  he  has  accordingly  repelled  it. 

**  The  grounds  upon  which  he  has  repelled  this  ple%  hovno; 
are  —that  it  is  only  sought  in  the  present  action  to  fix  and  de- 
fine tke  duty  of  the  Senatus  and  of  the  Chancellor  under  tli 
constitution  of  the  University  as  it  at  present  stands,  a^  ti 
declare  the  rights  of  the  pursuers  in  relation  to  the  Senatoiaid 
to  the  Chancellor.    The  Senatus  and  the  Chancellor  are  abM 
called,  because  they  are  the  only  parties  complained  of,  onrksi 
duties  it  is  thought  necessary  to  fix  and  define.      Ilie  utim 
assumes  that  the  University  itself,  and  all  the  other  tuitiOlrt 
members  or  parts  thereof,  are  ready  and  willing  to  do  their  di^ 
to  the  pursuers,  and  therefore  none  are  called  as  defendena*    | 
cepting  the   Senatus  and  the  Chancellor.     Indeed  it  appeal 
from  the  defence  lodged  for  the  Chancellor,  that  even  he  wd 
not  have  been  called  as  a  party,  for  he  states  that  he  *bJi  it- 
ways  been,  and  still  is,  willing  and  ready,  as  Chancellor  of  ill 
University  of  Edinburgh,  to  confer  degrees  upon  the  paxMO^ 
or  any  women  duly  recommended  by  the  Senatus  Acadeam 
upon  its  being  ascertained  by  decree  of  a  competent  court  tW 
they  are  entitled  to  demand  admission  as  students,  and  te  b- 
come  graduates  of  the  University.' 

**  The  position  thus  taken  by  the  Chancellor  cannot  fidl  H 
recommend  itself  to  every  one.  He  stands  quite  apart  tm 
the  whole  controversy,  and  is  no  way  mixed  up  therein.  Heii 
ready  as  the  representative  and  head  of  the  University  to  e» 
fer  its  degrees  upon  all  who  may  be  found  entitled  there^  v^ 
who  are  duly  recommended  for  graduation  by  the  Senaina 

"  As  the  only  question,  therefore,  is  a  question  betwees  ^ 
pursuers  and  the  Senatus,  the  Lord  Ordinary  has  lepeDed  ^ 
plea  that  other  parties  are  not  called.  But  then  it  foUowifai* 
the  principle  upon  which  this  preliminary  plea  has  bees  » 
polled,  that  there  is  in  the  present  action  to  be  no  atteapt  ^ 
impugn  in  the  slightest  degree  the  existing  constitution  of  A> 
University.  None  of  its  existing  regulations  or  ordinaooH  *> 
to  be  challenged  as  illegal  or  uUra  vires — the  pnrsaeif  ** 
not  to  seek  to  extend  or  <Jter  any  of  its  laws,  but  are  only  ti 
ask  that  these  laws,  exactly  as  they  stand,  shall  be  enforced  mi 
applied.  In  short,  everything  connected  with  the  existing  eA- 
stitution  of  the  University  is  to  be  taken  as  right,  si^tti 
Senatus  are  simply  called  upon  to  carry  out  that  constititii^ 
and  to  give  effect  to  laws  and  regulations  already  enacted. 

"  It  will  be  at  once  seen  how  muoh  this  view  nanrowt  tki 
field  of  controversy.  It  is  possible  that  in  some  le^eeti  tlii 
restricted  view  may  operate  to  the  disadvanti^  of  tho  ;«■ 
suers,  but  probably  in  other  respects  it  will  hm  for  their  bevit 
The  Lord  Ordinary  has  no  doubt  that  the  point  has  bofli  vd 
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and  maturely  considered  by  the  pursuers  and  their  advisers, 
and  that  they  have  adopted  the  course  which,  on  the  whole, 
seemed  best  suited  to  accomplish  the  object  in  view. 

**  Before  proceeding  to  consider  the  merits  of  the  action,  the 
Lord  Ordinary  deems  it  proper  .to  make  one  or  two  preliminary 
observations  of  a  general  nature. 

"  The  Lord  OnUnary  is  dearly  of  opinion  that  by  the  law  of 
Scotland — ^indeed  he  may  say  that  by  the  law  of  every  civilized 
country — there  is  no  inherent  illegality  in  women  prosecuting 
the  study  of  the  science  of  medicine,  nsiog  the  word  in  its 
largest  sense,  or  in  their  engaging  in  the  practice  of  medicine  as 
a  profession. 

"  It  would  really  be  a  waste  of  time  to  argue  in  support  of 
this  proposition,  and  it  was  not  impugned  by  the  counsel  for 
the  defenders. 

"There  is  no  natural  impropriety  in  a  woman  becoming  an 
educated  and  accomplished  physician  or  surgeon,  and  no  un- 
suitableness  or  impropriety  in  her  practising  the  profession. 
Indeed  some  branches  of  the  profession  are  peculiarly  appropriate 
to  women,  and  peculiarly  inappropriate  and  unsuitable  to  men. 
For  example,  in  obstetric  practice,  and  in  numerous  diseases  of 
women,  a  male  practitioner  is  singularly  out  of  place,  and 
nothing  but  the  deadening  effect  of  habit  would  ever  reconcile 
the  community  to  that  anomaly  both  in  name  and  in  reality, — 
'  A  man  midvrife.* 

"  The  practice  of  all  civilized  nations,  indeed  of  uncivilized 
nations  also,  testifies  most  loudly  at  once  to  the  fitness  and  to 
the  suitableness  of  many  if  not  most  of  the  branches  of  the  medi- 
oil  profession  being  undertaken  by  women.  From  the  earliest 
times  in  Italy  medical  degrees  were  conferred  upon  and  medical 
Iionours  held  by  women,  and  at  the  present  date  women  are 
allowed  fully  and  freely  to  graduate  in  Italy,  France,  Spain, 
Switzerland,  Russia,  and  America,  as  well  as  in  several  other 
eoontries.  Indeed,  Britain  is  almost  the  only  country  in  which 
the  right  of  women  to  graduate  in  and  practise  medicine  has 
not  been  fully  recognised.  One  object  of  the  present  action 
it  to  try  whether  the  right  accorded  in  other  countries  does 
aot  also  exist  in  Scotland. 

**  If,  then,  in  Scotland  there  is  no  inherent  illegality  in  women 
•tndying  medicine  and  obtaining  degrees  therein,  it  is  scarcely 
aeoeaaary  to  add  that  there  can  be  no  inherent  illegality  in 
women  practising  medicine  as  a  profession.  It  would  indeed  be 
■temnge  if  women,  merely  on  account  of  their  sex,  were  by  law 
VSDDladed  from  a  high  and  honourable  calling,  for  most  depart- 
BMints  of  which  they  are  peculiarly  fitted,  and  for  some  depart- 
monta  of  which  they  seem  to  be  by  nature  almost  exclusively 
daaignated.  The  law  of  Scotland,  like  that  of  many  other 
Qoantries,  has  in  many  instances  been  unjust  to  women,  but  it 
has  never  gone  as  far  as  to  exclude  them  from  the  legal  practice 
of  medicine  as  a  profession. 

*'  Keeping  these  general  observations  in  view,  the  Lord  Ordi- 
nary will  now  proceed  to  consider  very  shortly  the  constitution 
and  existing  regulations  now  in  force  in  the  University  of  Edin- 
bof^gh,  so  far  as  they  relate  to  women. 

**  L  It  was  broadly  maintained  by  the  counsel  for  the  Senatus, 
in  a  very  powerful  and  able  speech,  that  the  University  of  E^in- 
borgh  was  founded  and  existed  as  an  educational  institute  for 
male  atndents  exclusively — ^that  none  but  males  were  entitled 
lo  be  admitted  or  to  matriculate  as  students ;  that  males  alone 
I  entitled  to  become  members  of  \he  University,  or  to  re- 
I  instruction  therein ;  and  that  the  privileges  and  rights  of 
pndnation  were  reserved  for  males  alone. 

**  If  this  proposition  be  well  founded,  there  is  of  course  an 
■nd.  of  the  whole  case.  The  Lord  Ordinary,  however,  has  felt 
|y8«wMlf  quite  unable  to  aflSrm  this  proposition,  but  has  come 
altimately,  without  any  hesitation  at  all,  to  the  conclusion  that 
lihare  is  no  foundation  for  this  first  and  general  contention  of 
iha  defenders. 

*'(!.)  The  charters  of  the  University  give  no  countenance  to 
felie  anpposition  that  women  were  in  all  circumstances  to  be  ex- 
olnded  from  its  benefits.  The  rights,  liberties,  and  privileges 
Bonferred  apon  the  University  are  all  expressed  in  the  most 
^■neral  terms,  and  are  all  quite  consistent  with  provision  being 
nnde  for  the  instruction  of  females  as  well  as  of  males  within 
Ihe  walls  of  the  University,  and  by  its  professors  duly  appointed. 
■von  wiieie  the  masculine  form  of  noun  or  pronoun  is  made  use 
dC  In  fpeakiiig  of  the  students,  the  Lord  Ordinary  cannot  doubt 
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that  this  is  done,  not  to  exclude  females,  but  merely  in  con- 
formity with  ordinary  brevity  of  expression,  detailed  enumera- 
tion of  sexes  or  of  classes  being  avoided,  and  the  masculine  or 
first  sex  being  used  to  include  everybody.  In  truth,  it  is 
notorious  that  in  common  language,  and  long  before  Lord 
Brougham's  Interpretation  Act  was  passed,  nouns  and  names 
of  the  masculine  gender  were  often  used  as  including  females 
also. 

"  (2.)  The  reference  in  the  charters  to  other  Universities,  and 
the  conferring  upon  the  University  of  Edinburgh  the  whole 
'  liberties,  privileges,  and  immunities  quhilk  any  coUedge  within 
this  realm  bruikes,'  though  perhaps  not  very  important,  cer- 
tainly favours  the  view  that  women  were  not  excluded. 

"  There  was  much  controversy  on  this  point  whether  by  re- 
ference the  whole  privileges  which  belonged  to  the  University  of 
Bologna  were  not  conferred,  so  far  as  the  Crown  had  power 
do  so,  upon  the  University  of  Edinburgh.  The  argument  was, 
that  as  Edinburgh  had  all  the  privileges  belonging  to  the  older 
University  of  Glasgow,  and  as  Glasgow,  by  the  Papal  Bull  of 
Pope  Nicholas  V.,had  all  the  rights  and  privileges  whidh  belonged 
to  the  Pope's  University  of  Bologna,  and  as  in  the  University  of 
Bologna  women  were  instructed  and  women  received  degrees, 
so  women  must  have  the  same  right  in  the  University  of  Edin- 
burgh which  they  had  in  the  fifteenth  century  in  the  Univer- 
sity of  Bologna. 

"The  Lord  Ordinary  does  not  attach  much  weight  to  this 
argument.  He  rather  thinks  that  the  privileges  referred  to  in 
the  Pope's  Bull  were  chiefly  immunities  from  local  and  other 
taxes,  and  exemption  from  the  jurisdiction  of  the  ordinary  tri- 
bunals, and  as  it  is  certain  that  none  of  these  privileges  now 
belong  to  any  Scotch  University,  not  much  assistance  can  be  got 
by  any  party  from  the  terms  of  the  Papal  Bull 

**  At  the  same  time,  however,  it  seems  sufficiently  shown  that 
the  Universities  of  Scotland  were  to  a  great  extent  constituted 
upon  the  model  of  Bologna  and  similar  institutions  in  Italy ;  and  it 
seems  a  quite  fair  observation,  and  one  entitled  to  considerable 
weight,  that  as  women  were  never  excluded  from  the  Italian  Uni- 
versities, it  cannot  have  been  intended  originally  to  exclude 
them  from  those  founded  in  Scotland. 

'*  (3.)  Much  stress  was  laid  by  the  counsel  for  the  Senatus 
upon  the  past  history  and  practice  of  the  University  of  Edin- 
burgh, and  upon  the  fact  that  there  is  no  recorded  instance  of  a 
woman  having  ever  taken  a  degree  therein. 

"It  is  impossible  to  deny  that  this  argument  has  some  weight 
— perhaps  considerable  weight — ^but  the  Lord  Ordinary  thinks 
it  will  not  bear  the  stress  which  the  defenders  lay  upon  it  At 
best  the  practice  is  merely  negative.  There  is  no  instance  of  a 
woman  ever  having  been  excluded  or  refused  admission  or  in- 
struction. If  women  had  originally  right  to  become  students  or 
graduates,  their  right  will  not  be  lost  by  mere  non-usage — ^that 
is,  by  their  merely  neglecting  to  use  their  right.  The  right  in 
them  was  one  merae  facuUoHa,  like  a  man's  right  to  build  upon 
his  own  ground — a  right  which  will  not  be  lost  though  no  build- 
ing should  be  erected  for  hundreds  or  thousands  of  years.  To 
extinguish  such  a  right  there  must  be  a  contrary  usage — a  pos- 
session inconsistent  with  the  exercise  of  the  right — and  this 
does  not  exist  in  the  present  case. 

*'  (4.)  If,  then,  there  is  no  express  exclusion  of  women,  and 
nothing  necessarily  leading  to  their  exclusion,  in  seems  fair  to 
fall  back  upon  the  inherent  legality  and  appropriateness  of  the 
study  and  practice  of  medicine  for  women,  and  to  infer  that  a 
medical  school  founded  in  the  Uiiiversity  cannot  have  as  one  of 
its  conditions  the  exclusion  of  the  female  sex. 

"  (5.)  But  passing  from  such  general  considerations,  the  Lord 
Ordinary  thinks  it  quite  conclusive  of  the  whole  question  that, 
by  regulations  lawfully  enacted  by  competent  and  sufficient 
authority,  provision  is  actually  and  expressly  made  for  the  ad- 
mission of  women  to  the  study  of  medicine  in  the  University  of 
Edinburgh,  and  actually  detailed  regulations  have  been  enacted 
regulating  their  studies  and  examinations.  These  Regulations 
wSl  be  immediately  adverted  to,  as  they  form  a  leadmg,  and, 
in  the  Lord  Ordinary's  view,  a  conclusive  feature  in  the  pursneis' 
case,  and  they  are  only  noticed  here  as  absolutely  and  utterly 
putting  an  end  to  the  defenders'  oontention  that  the  University 
of  Edinburgh  is  a  University  for  males  only.  The  first  words  of 
the  Begulations  are—-*  Women  shall  be  admitted  to  the  study 
of  medicine  in  the  Univenity.' 
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''The  Lord  Onlinary  holds,  therefore,  that  the  defenders 
have  entirely  failed  in  their  attempt  to  show  that  the  Univer- 
sity of  Edinburgh  is  restricted  to  males  exclusively. 

**  XL  The  Lord  Ordinary  is  of  opinion  that  the  *  Regulations 
for  the  education  of  women  in  medicine  in  the  University  of 
Edinburgh,'  enacted  by  the  University  Court  on  10th  November 
1869,  and  approved  of  by  the  Chancellor  on  12th  November 
1869,  are  valid  and  binding  in  every  respect,  and  form  an  inte- 
gral part  of  the  constitution  and  regulations  of  the  University 
as  it  at  present  exists. 

'*  At  the  debate  it  was  felt  on  both  sides  that  these  Regula- 
tions formed  almost  the  turning  point  in  the  case^  and  the 
counsel  for  the  Senatus,  sorely  pressed  by  them,  boldly  challenged 
their  legality,  maintained  that  they  were  ultra  vires  of  the  Uni- 
Tersity  Court  to  enact,  and  he  asked  the  Lord  Ordinary  to  treat 
them  as  a  nullity.  Here,  again,  the  Lord  Ordinary  thinks  that 
the  position  taken  by  the  Senatus  is  absolutely  untenable. 

"(1.)  The  Ragulations  in  question  were  solemnly,  after  much 
discussion,  after  long  consideration,  and  after  due  communica- 
tion with  the  whole  governing  bodies  of  the  University,  enacted 
by  the  University  Court. 

*'  Under  the  Universities  (Scotland)  Act  of  1858,  the  Univer- 
sity Court  has,  under  certain  safeguards,  very  large  and  almost 
legislative  powers.  It  reviews  and  can  alter  or  reverse  the 
whole  decisions  of  the  Senatus.  It  can  (subject  to  approval  of 
Her  Majesty  in  Council)  censure,  suspend,  or  deprive  any  pro- 
feisor,  or  even  the  Principal.  It  can  check  and  control  the 
whole  administration  of  the  revenues,  and — what  is  specially 
important  in  reference  to  the  present  question  —it  has  full  power 
(section  12,  sub-section  2)^' To  effect  improvements  in  the 
internal  arrangements  of  the  University,  after  due  communica- 
tion with  the  Senatus  Academicus,  and  with  the  sanction  of  the 
Chancellor,  provided  that  all  such  proposed  improvements  shall 
be  submitted  to  the  University  Council  for  their  consideration.' 

**  Nothing  can  well  be  broader  than  the  power  so  conferred. 
The  very  care  with  which  safeguards  are  provided  shows  the 
extent  of  the  authority.  The  admission  of  womsn  and  the 
regulation  of  their  teaching  is  so  plainly  a  part  of  the  '  internal 
arrangemants'  of  the  University,  that  in  support  of  the  argument 
that  the  Regulations  were  ultra  vires,  the  defenders  had  alm<)st 
nothing  to  rely  upon  but  the  witty  fallacy,  that  although  the 
Regulations  ware  '  alterations,'  they  were  not  in  the  sense  of  the 
Statute  '  improvements.' 

**  (2.)  These  Regulations  were  enacted  with  all  the  required 
statutory  requisites.  '  Due  comm'inication '  was  had  with  the 
Sanatns.  Tae  mitter  was  submitted  to  an  I  deliberately  con- 
sidered by  the  University  Council,  and  the  Regulations  received 
the  final  sanction  and  approval  of  the  Chancellor. 

**The  Senatus,  the  University  Council,  and  the  University 
Court,  had  all  the  benefit  of  the  very  highest  legal  skill  and 
experience.  Most  eminent  lawyers  were  m3mbers  of  all  these 
bodies  ;  and  the  Chancellor,  who  put  the  seal  of  his  approbation 
anl  sanction  to  the  Ragnlations,  holds  with  universal  accept- 
anoe  the  very  highest  judicial  ofiEise  in  Scotland.  It  was  very 
sbartlinj;  to  hear  the  majority  of  the  Senatus  maintain,  through' 
their  counsel,  deliberately  and  strongly,  that  regulations  to 
which  they  themselves  had  been  a  party — regulations  enacted 
in  such  circumstances,  and  holding  such  high  sanction —were 
absolutely  null  and  illegal ;  and  when  it  was  seen  how  essential 
this  contention  was  to  a  great  part  of  the  defenders'  case,  the 
weakness  of  that  part  of  the  case  became  very  apparent. 

«  (3.)  Still  further,  the  Lord  Ordinary  is  of  opinion  that  the 
validity  and  binding  character  of  these  Regulations  cannot  be 
impugned  or  challenged  in  the  present  action.  No  reduction  of 
the  Regulations  has  been  instituted.  They  have  never  been 
said  to  be  illegal  or  invalid  till  this  was  maintained  for  the  first 
time  in  the  present  argument,  and  the  Senatus  itself,  as  well  as 
everybody  else,  has  hitherto  admitted  their  validity,  and  acted 
upon  them.  So  satisfied  have  the  Senatus  been  of  the  validity 
of  the  Regulations,  that  they  have  actually  applied  to  the  enact- 
ing power— that  is,  to  the  University  Court — to  rescind  them  ; 
but  saving  the  rights  of  those  who  have  acted  upon  them.  The 
attempt  failed.  The  University  Court  refused  to  rescind  the 
Regulations,  and  they  stiU  stand  part  of  the  law  of  the  Univer- 
sity. 

**As  has  been  already  pointed  out,  neither  the  University 
itself,  nor  the  University  Cjurt,  nor  the  University  Coancil,  are 


parties  to  the  present  action;  and  it  is  quite  dear  thai  the  Lord 
Ordinary  cannot,  without  calling  and  bearing  all  these  parties, 
even  entertain  a  motion  virtually  to  reduce  and  set  aside  part  of 
their  laws.  A  declarator  of  nullity  of  part  of  the  University 
regulations  wiU  require  to  be  brought  in  a  very  different  way, 
and  with  very  different  parties  from  the  present  action. 

'*  In  shorty  the  Lord  Ordinary  thinks  that,  looking  to  the  form 
of  the  present  action,  and  the  parties  theretc^  he  mnst  hold  thsl 
the  ratified  and  confirmed  Regulations  of  10th  November  1969 
are  in  all  respects  valid  and  integral  pwrts  of  the  Univenitf 
constitution,  and  all  that  he  has  to  do  i»  to  apply  and  cmj 
them  out  according  to  their  true  meaning  and  import. 

'<  It  is  almost  superfiuotts  to  add  that  these  B^^tions  hiva 
been  in  full  force  since  their  enactment  They  have  bea 
regularly  published  in  the  University  Calendar,  and  it  is  vpos 
the  faith  of  them  that  the  pursuers  have  oommenoed,  and  to  i 
certain  extent  prosecuted,  at  great  exjiense  both  of  money  aad 
of  time,  the  professional  study  of  medicine  in  the  Univenitj  d 
Edinburgh.  It  would  be  indeed  a  serious  matter  to  find  t^ 
regulations  on  which  so  much  has  followed  are  absolutely  voii 

**  UL  The  Lord  Ordinary  is  of  opinion  that,  ander  the  oos* 
stitution  and  Regulations  of  the  University,  inclodiag  thera- 
in  the  Regulations  of  10th  November  1869,  the  porssta 
are  entitled  in  substance  to  the  declaratory  decree  wb^h  tiief 
demand  in  the  present  action.  The  Lord  Ordinary,  howifsi; 
has  found  it  necessary  somewhat  to  alter  the  phraseology,  snd 
in  one  or  two  particulars  to  restrict  the  bre«dth  of  the  deens  d 
declarator  sought 

**(1.)  The  Lord  Ordinary  thinks  that  the  pursuers  are  entiftlfld 
to  be  admitted  as  students  of  the  University  for  the  stady  d 
medicine  therein  ;  that  they  are  entitled  to  be  matrioolatedsi 
students,  with  all  the  privileges  of  students,  subject  only  to  tb 
special  condition  that  they  shall  be  taught  in  separate  oIasmi, 
confined  entirely  to  women. 

**The  first  article  of  the  Regulations  is  in  these  wonU— 
'Women  shall  be  admitted  to  the  stutly  of  medicine  in  theUsi- 
versity.'  The  Lord  Ordinary  cannot  read  this  otherwise  tku 
as  entitling  the  pursuers  to  be  admittsd  as  students— aiembdn 
of  the  University,  with  the  fall  privileges  of  students,  sofajeet 
only  to  the  conditions  specified  in  the  Regulations. 

**It  was  strongly  contended  for  the  Senatus  that  women  v«s 
not  entitled  to  matriculation,  and  that  there  was  a  distiaetiM 
between  admission  to  study  and  matriculation  as  a  student  Tli 
Lord  Ordinary  has  failed  to  see  any  substance  ioi  the  distiocte 
and  indeed  he  regards  this  dispute  as  little  more  than  a  difa^ 
ence  about  words.  The  origin  of  mitrioulation,  or  of  theforaal 
issue  of  matriculation  tickets,  seems  to  have  been  in  the  eIl^ 
tion  of  certain  fees  for  the  library  and  for  janitors  ;  bat  itkM 
come  to  be  regarded  as  the  form  in  which  a  student  is  admitted 
It  rather  appears  that  certain  classes  of  theological  atudenti  ait 
or  were  exempt  from  matriculation ;  but  surely  that  did  td 
deprive  them  of  the  status  of  students  of  the  University. 

**  Tlie  reality  of  the  thing — and  this  is  far  more  importsik 
than  the  name— undoubtedly  is  that  women  are  to  be  adoiittei 
as  students  in  the  University,  whatever  be  the  form  in  whiek 
this  is  done.  In  point  of  fact,  all  the  pursuers  have  mstiiei- 
lated  repeatedly,  and  they  all  hold  tickets  as  <  Cives  AeodtmM 
Edinensis.* 

*'  (2.)  Now,  if  students  of  the  University,  the  Lord  Ordissry 
thinks  that  the  pursuers  must  have  all  the  privileges  of  stadeBtk 
subject  only  to  the  special  conditions  under  which  they  wn 
admitted  relative  to  'separate  classes.'  The  Lord  Oidissiy 
cannot  assent  to  the  doctrine  maintained  by  the  Senator  M 
the  pursuers  were  only  students  by  permission,  and  not  sludbsk 
as  matter  of  right  It  is  impossible  to  hold  that  ladies  m 
students  with  no  rights  whatever,  whereas  males  are  studesfei 
with  legal  and  enforceable  rights.  The  University  has  no  po«v 
to  make  such  a  distinction,  and  what  is  of  equal  importasM^  i 
has  never  attempted  to  do  so. 

«(3.)  It  follows  that  the  pursuers  are  entitled  to  afcfesad  al 
necessary  classes,  provided  only  they  can  be  taught  sepsratetf. 
To  admit  them  as  students  and  yet  deny  their  right  to  bt  li^^ 
would  be  absurd.  The  provisions  about  separate  tsschisg  W9 
create  a  difficulty ;  but  this  is  a  mere  diflloulty  in  detail,  wUeh, 
in  the  Lord  Ordinary's  view,  ought  to  be  eiurily  aad  si  oam 
surmounted.  But  this  point  will  be  mora  foUy  adfwtid  H 
immediately. 
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*'  (4.)  And  lastly,  it  follows  that  the  pursuers,  on  completing 
their  studies,  and  complying  with  all  existing  regulations,  are 
entitled,  as  a  matter  of  right,  to  demand  examination,  and  if 
found  qualified,  are  entitled,  equally  as  a  matter  of  right,  to 
demand  full  and  complete  medical  degrees. 

**  The  right  to  medical  graduation  is  really  at  the  foundation 
of  the  whole  of  the  present  dispute.  If  the  ladies  would  he 
content  to  study  as  mere  amateurs — as  mere  c?t/^^/t^t — it  rather 
Appears  that  no  question  would  ever  have  been  raised.  But, 
their  demand  for  degrees,  and  the  announcement  of  their  in- 
tention to  practise  as  physicians,  has  aroused  a  jealousy  which 
the  Lord  Ordinary  is  very  unwillingly  obliged  to  characterize  as 
unworthy  ;  and  hence  this  strife. 

**  But  the  right  to  demand  graduation  is  a  necessary  con- 
sequence of  the  right  to  study  at  the  CJniversity ;  ordinary 
medical  degrees  are  not  matters  of  mere  favour  or  of  arbitrary  dis- 
cretion. They  are  the  indefeasible  right  of  the  successful  student 
— ^the  fitting  termination  and  *  crown  *  of  his  completed  study. 
The  idea  that  there  may  be  some  students  who  may  study,  and 
atndy  successfully,  but  who  may  not  graduate,  was  never  heard 
of  before  the  present  controversy  arose,  and  yet  in  high  quarters 
ft  doubt  upon  this  point  seems  to  have  arisen. 

"  The  majority  of  the  Senatus,  both  in  their  minutes  and 
proceedings,  and  by  their  counsel  at  the  bar,  have  distinctly 
taken  the  position  that  women  may  be  allowed  to  study,  but 
they  must  not  be  allowed  to  graduate ;  and  the  University 
Court  have  actually  passed,  on  8th  January  1872,  in  reference 
to  the  present  pursuers,  the  following  minute  : — '  If  the  appli- 
cants in  the  present  case  would  be  content  to  seek  the 
examination  of  women  by  the  University  for  certificates  of 
proficiency  in  medicine  instead  of  for  University  degrees,  the 
Court  believe  that  arrangements  for  accomplishing  this  object 
would  fall  within  the  scope  of  the  powers  given  to  them  by 
section  12  of  the  *  Universities  (Scotland)  Act.' 

"The  Lord  Ordinary  is  of  opinion,  without  any  doubt  at  all, 
that  the  proposal  to  withhold  from  successful  and  fully  ac- 
complished female  students  the  regular  degrees,  and  to  give  them 
instead  mere  certificates  of  proficiency,  is  incompetent,  as  well 
fts  unjast.  The  proposal  is  not  unnaturally  stigmatized  by  the 
present  pursuers  as  a  '  mere  mockery,'  and  the  Lord  Ordinary 
thinks  it  can  only  have  arisen  from  an  entire  misconception  of 
the  legal  rights  of  an  a<lmitted  student  of  the  University.  The 
right  to  demand  a  regular  degree  is,  and  always  must  be,  an 
integral  part  of  the  right  of  every  lawful  student  who  is  found 
daly  qualified,  and  who  complies  with  all  prescribed  conditions. 
The  Regulations  expressly  provide  that  women  shall  be  instructed 
not  merely  in  medicine,  but  (section  2)  '  for  the  profession  of 
medicine.'  Now,  this  implies  degrees,  for  without  a  degree 
they  cannot  be  registered,  and  without  registration  they  cannot 
practise  '  the  profession.'  Section  4,  again,  makes  the  matter 
quite  dear,  for  it  provides  for  the  admission  to  certain  classes  of 
"women  who  are  '  not  intended '  to  study  medicine  profession- 
ally, and  the  examinations  to  which  women  are  to  be  subjected 
are  plainly  the  examinations  preliminary  to  degrees.  The  con- 
tention that  examination  means  only  class  or  private  examina- 
tions might  almost  be  characterized  as  a  quibble. 

**  To  the  present  Lord  Ordinary,  therefore,  the  right  to  demand 
degrees  on  all  requisites  being  fulfilled  seems  indisputable. 

*'  If  the  present  judgment  be  affirmed,  and  the  right  of  the 
pursuers  to  obtain  degrees  under  the  existing  regulations  be 
^(rtftblishcd,  the  Lord  Ordinary  feels  confident  that  the  Senatus, 
1^  well  as  idl  other  members  of  the  University,  will  gladly  and 
at  once  do  whatever  is  necessary  to  confer  upon  such  of  the 
pnnuers  as  earn  it,  the  welln^erited  ' crown.' 

"XV.  But  labile  the  Lord  Ordinary  has  in  substance  affirmed 
ihe  declaratory  conclusions  of  the  summons,  he  has  found  him- 
naif  obliged  to  negative  the  leading  petitory  conclusions. 

''The  first  petitory  conclusion  is  to  ordain  the  defenders,  the 
genatiis,  to  make  regulations  whereby  the  pursuers  sliall  receive 
aach  instruction  in  the  University  as  is  required  for  graduation 
{i^  medicine,  '  and,  in  particular,  that  they  should  direct  and 
appoint  the  various  professors,  whose  duty  it  is  to  give  instruc- 
fciou  in  medicine,  to  permit  the  attendance  of  the  pursuers  upon 
Ibeir  dasses  alona  with  male  students.' 

^  The  Lord  Ordinary  can  find  no  sufficient  grounds  for  pro- 
BOonoiDg  any  sndi  decree,  and  tibere  are  condnsiTe  reasons  why 
no  such  decree  should  be  pronounced  :•— 


**  (1.)  The  defenders,  the  Senatus,  have  no  power  to  make 
such  regulations.  The  University  Court  and  not  the  Senatus— 
at  least  the  University  Court  ultimately — is  the  body  by  whom 
such  regulations  fall  to  be  made ;  and  neither  the  University 
itself,  nor  the  University  Court,  are  parties  to  the  present  action. 
Before  the  pursuers  can  obtain  an  order  upon  the  Senatus,  they 
must  show  that  the  Senatus  have  power  to  do  the  thing  to  do 
which  they  are  to  be  compelled.  This  has  not  been  shown,  and, 
the  Lord  Ordinary  thinks,  cannot  be  shown. 

"  (2.)  The  pursuers  seek  to  have  the  Senatus  compelled  to 
make  a  regulation  directly  contrary  to  an  existing  regulation 
solemnly  enacted  by  the  University  Court.  But  the  University 
Court  is  the  supreme,  and  the  Senatus  is  merely  the  inferior 
tribunal  in  this  matter.  The  University  Court,  under  the  Sta- 
tute (section  12),  has  power  to  review  all  decisions  of  the  Senatus, 
and  to  be  a  Court  of  Appeal  from  the  Senatus  in  all  cases,  but 
no  power  is  given  to  the  Senatus  in  any  case  to  rescind  or  alter 
a  regulation  of  the  University  Court  The  University  Court, 
as  has  already  been  so  often  stated,  is  no  party  to  the  present 
action,  and  its  rules  cannot  be  touched.  When  the  University 
Court  has  prescribed  that  women  shall  be  taught  in  separate 
classes,  it  is  perfectly  vain  to  attempt  to  compel  the  Senatus  to 
make  a  regulation  that  women  shall  be  taught  in  mixed  classes, 
and  *  along  with  male  students.' 

"  (3.)  This  lost  difficulty  was  so  strongly  felt  by  the  counsel  for 
the  pursuers,  that  he  virtually  abandoned  the  first  petitory  con-, 
elusion,  and  relied  upon  the  alternative,  viz.,  that  the  Senatus 
should  be  comi)elled  to  order  the  professors  to  teach  the  pursuers 
in  sei)arate  classes.  But  here  the  same  difficulty  arises.  The  Sena- 
tus have  no  power  to  make  such  an  order — at  least  their  power  to 
do  so  has  not  been  shown,  and  the  University  Court,  which 
probably  has  the  power,  is  not  here.  The  Lord  Ordinary  would 
require  to  be  i)erfectly  convinced  of  the  power  of  the  Senatus  to 
compel  the  professors  to  deliver  double  courses  of  lectures, 
before  he  could  make  an  order  such  as  is  now  asked. 

"In  short,  the  difficulty  of  getting  professors  to  lecture 
separately  to  women  is  just  one  of  the  difficulties  which  arose 
upon  the  very  face  of  the  regulations  of  10th  November  1869, 
and  which  the  pursuers  must  be  held  to  have  had  in  view  when 
they  accepted  the  condition  that  they  should  only  be  taught  in 
separate  classes. 

**The  other  petitory  conclusions  seem  to  follow  from  the  de- 
claratory ones,  and  the  Lord  Ordinary  has  given  decree  in  terms 
thereof.  They  only  come  into  play  when  the  pursuers  have 
completed  the  full  requisite  course  of  study,  and  have  complied 
with  all  the  regulations  and  conditions  necessary  for  obtaining 
degrees. 

**The  Lord  Ordinary  has  only  to  express,  in  concluding  these 
observations,  his  earnest  hope  and  belief  that  the  judgment  in 
the  present  action,  whether  affirmed  or  reversed,  will  terminate 
the  unfortunate  controversy  which  has  raged  so  long.  On  the 
one  hand,  if  the  judgment  is  affirmed,  and  the  right  of  the 
pursuers  to  study,  and  on  being  found  qualified,  to  obtain 
degrees,  is  finally  fixed,  it  surely  cannot  be  doubted  that  the 
Senatus,  the  University  Court,  and  the  University  Council  will 
do  whatever  is  necessary  to  enable  the  ladies  to  complete  their 
course  of  study.  At  present  there  seems  too  much  ground  for 
the  remark  that  by  the  regulations  these  ladies  have  been 
induced  to  enter  U})on  their  studies,  and  have  been  most  unfairly 
stopped  in  mid-career.  It  seems  to  the  Lord  Ordinary  that 
this  has  arisen  from  a  misconception — a  quite  honest  misconcep- 
tion— as  to  the  pursuers'  right  to  obtain  degrees.  If  this  mis- 
conception is  removed,  the  Senatus  and  all  the  officials  of  the 
University  will  undoubtedly  gladly  combine  to  fulfil  the  honour- 
able understanding  on  which  the  pursuers  were  induced  to 
commence  their  studies. 

"There  is  really  no  practical  difiiculty  in  doing  so.  If  not 
the  Senatus,  at  least  the  University  Court,  has  undoubted  power 
to  recognise  extra-academical  teachers,  whose  courses  will  be 
reckon^  sufficient  for  the  purposes  of  graduation.  Teachers  of 
unquestionable  standing  and  ability  are  ready  to  give  the 
pursuers  the  instruction  in  separate  classes,  which  state  of 
health  or  want  of  time  prevents  the  professors  in  the  University 
from  imparting.  Let  such  teachers  be  authorized  to  give  part 
of  the  curriculum  quslifying  the  pursuers  for  degrees.  It  is 
apparent  from  the  correspondence  refeired  to  on  record  that 
this  would  have  been  done  had  not  the  doubt  arisen  whether 
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the  ladies  were  entitled  to  demand  degress,  and  whether  medical 
degrees  could  be  la wf ally  conferred  ui>on  them.  That  doubt 
the  Lord  Ordinary  by  the  present  judgment  has  endeavoured  to 
dispel 

'*0n  the  other  band,  if  the  present  judgmenb  is  reversed, 
and  if  it  be  finally  fixed  that  by  the  law  of  Scotland  a  woman 
cannot  be  a  legal  student  at  the  University  of  E'iiuburgh,  and 
cannot  legally  obtain  a  degree,  then,  though  on  the  other  side, 
'  the  whole  controversy  will  equally  be  settled.  The  ladies  will 
only  have  to  deplore  that  they  have  been  misled  by  those  most 
authoritative  looking  Regulations  of  10th  November  1869,  and 
to  seek  their  remedy  against  the  existing  law  from  some  new 
legislative  enactment. 

*'  As  the  pursuers  have  been  practically  successful,  the  Lord 
Ordinary  has  awarded  them  expenses,  but  only  against  the 
Senatus,  not  against  the  Chancellor.  These  expenses,  however, 
are  subject  to  modification,  because  the  pursuers  have  failed  in 
making  good  very  important  petitory  conclusions.  To  avoid 
possible  misconception,  the  Lord  Ordinary  has  thought  it  right 
to  reserve  questions  of  relief  between  Uie  majority  and  the 
minority  of  the  Senatus  who  disclaim  the  present  defence." 

The  defenders,  the  Sinattts  Academicus,  reclaimed. 

After  hearing  counsel  for  both  parties,  the  Court  ordered 
written  cases  to  be  laid  bjfore  tha  whole  Court,  with  a 
view  of  obtaining  the  opinions  of  their  Lordships  upon 
the  case  in  writing. 

Argued  for  the  Senatus  Academicus — 

The  real  question  at  issue  was,  whether  or  not  the  uniform 
practice  of  our  Universities,  from  their  foundation  in  the  fifteenth 
century  down  to  the  present  day,  was  to  undergo  a  total  change. 
The  position  which  they  took  up  was  that  the  University 
of  Edinburgh  was  founded,  and  had  since  its  foundation 
existed,  for  male  students  exclusively ;  that  none  but  males 
had  ever  been  entitled  to  be  admitted  as  students  ;  that  none 
but  males  had  ever  been  entitled  to  become  members  of  the 
University,  or  to  be  invested  with  the  privileges  and  rights  of 
graduates.  They  relied,  in  support  of  this  position,  on  the  charters 
of  the  University  of  Edinburgh  itself,  and  on  the  charters  of  the 
other  Scottish  Universities,  as  construed  by  the  use  and  wont 
of  those  Universities  since  their  foundation. 

The  main  point  of  the  question  would  be  found  to  consist  in  the 
claim  to  the  right  of  graduation.  The  right  of  conferring  degrees 
flowed  from  the  Crown.  That  right,  if  conferred  on  Edinburgh 
University  at  all,  was  conferred  in  the  Act  of  1621,  by  the  refer- 
ence to  privileges  enjoyed  by  the  other  Scotch  Universities.  The 
question  then  came  to  be,  What  were  the  rights  which  the 
other  Universities  in  Scotland  then  "had  or  bruiked"  in 
the  matter  of  graduation?  The  language  employed  in  all  the 
documents  connected  with  the  foundation  of  the  earlier  Scotch 
Universities — the  services  expected  from  those  educated — the 
regulations  for  the  conduct  of  the  students— all  precluded  the 
idea  that  it  was  ever  contemplated  that  women  should  be  ad- 
mitted to  the  privilege  of  graduation.  The  custom  of  our  Uni- 
versities had  been  strictly  in  accordance  with  the  above-mentioned 
documents.  No  woman  had  ever  been  admitted  to  University 
privileges  in  any  of  our  Universities.  The  reference  made  by  the 
pursuers  to  Bologna  was  fallacious.  It  was  argued  that  Glasgow 
had  received  every  privilege  that  Bologna  had,  and  Edinburgh 
all  those  that  Glasgow  enjoyed  ;  therefore,  if  Bologna  conferred 
degrees  on  women,  Edinburgh  must  have  power  to  do  the  same. 
But  what  was  conferred  on  Glasgow  was  not  rights  and  privileges 
pertaining  to  the  corporate  body,  but  privileges  and  immunities 
personal  to  the  individual  members  of  the  University.  The  ex- 
amplesof  degreesconferredonwomenby  the  University  of  Bologna 
cited  by  the  pursuers  were  supported  by  no  sufficient  historical 
evidence ;  but  even  assuming  their  accuracy,  there  was  nothing  in 
the  Acts  of  that  University,  probably  unauthorized  by  the  terms 
of  its  constitution,  to  compel  a  similar  course  of  action  in  the  Uni- 
versity of  EkUnburgh.  Moreover,  the  examples  cited  were  of  degrees 
conferred.  There  was  not  even  an  attempt  made  to  prove  that 
women  had  studied  as  well  as  graduated.  The  practice  of  other 
Universities,  when  critically  examined,  came  to  nothing,  nor 
would  it  have  any  bearing  on  the  question  looked  on  as  one  of 
strictly  academical  law,  and  not  of  social  expediency.  But 
they  submitted  that  the  practice  which  was  really  to  be  looked 


upon  as  decisive  in  this  case  was  that  of  oar  own  Universities ; 
that,  namely,  of  those  Universities  with  whose  powers  and  pri- 
vileges, and  with  whose  powers  and  privileges  alone,  the  Univer- 
sity of  Edinburgh  could  be  said  to  have  been  invested.  Now, 
here,  there  could  be  no  doubt.  Since  the  foundation  of  the 
University  of  St.  Andrews,  no  woman  bad,  in  any  Scottish 
University,  been  admitted  as  a  student,  been  held  entitled  to  the 
privileges  of  a  student,  or  been  allowed  to  graduate.  The  Lord 
Ordinary's  assumption  that  the  right  in  question  was  one  merf 
facuUatis,  depended  on  the  assumption  that  women  originally 
had  the  right,  which  was  truly  the  de  quo  qutBritur,  But  evei 
that  it  was  a  right  merm /aculUUia  they  denied. 

But  to  take  perhaps  a  fi rmer  ground :  they  founded  upon  the  au- 
tom  of  the  Scotch,  and  indeed  of  the  British  Universities,  nrtw 
much  to  the  effect  of  showing  that  women,  having  originally  t 
right  to  University  privileges,  had  lost  that  right,  as  to  the  effect  of 
showing  that  they  never  had  that  right  at  alL  The  charters  sad 
the  various  regulating  deeds  of  the  Scotch  UiiiTersities,  as  they 
contended,  conferred  no  such  right  on  women.  So  far  as  tk 
language  of  the  deeds  went,  it  was  quite  certain  that  no  sosk 
right  was  explicitly  conveyed.  In  this  view,  they  relied  « 
custom  as  confirming  and  supporting  the  obvious  and  natuil 
construction  of  the  documents.  If,  on  the  other  hand,  it  mn 
possible  to  contend  that  the  language  of  the  docaments  wm 
doubtful,  then  they  relied  on  custom  as  explaining  and  inter 
preting  that  language.  And  to  rely  on  custom  to  either  effset^ 
was  surely  in  strict  accordance  with  recognised  legal  priadpk 
As  illustntting  this  part  of  their  argument,  they  drew  attentioB 
to  the  analogy  of  the  franchise^Brown  v.  Ingram,  Dea  19,  1868^ 
ante,  vol  xU.  p.  169 ;  Chorlton  v.  Lings,  4  L.  R.  C.  P.  374. 

Referring  to  the  Regulations  of  10th  Nov.  1869,  they  contended 
that  so  far  as  these  Regulations  went  beyond  the  Rcaolntions  «f 
the  Medical  Faculty,  which  were  approved  by  the  Senita 
and  by  the  University  Council,  they  were  wholly  uUra  vim  of  the 
University  Court ;  and  so  far  as  they  were  consistent  with  tbeii 
Resolutions,  they  conferred  a  permission  to  stutly  merely  as  s 
tentati  re  measure,  and  no  right  either  to  insist  upon  inatnietiei 
or  to  demand  degrees.  Even  had  the  Resolutions  of  1 0th  Xor. 
1869  received  the  sanction  of  the  whole  bodies  required  by  tk 
Statute  of  1858,  they  were,  in  the  construction  put  upon  thea 
by  the  pursuers,  quite  beyond  the  powers  conferreil  by  sectin 
12,  sub-section  2,  of  that  Act  The  whole  question  resolvil 
itself,  therefore,  into  the  main  argument  whether  or  ooitb 
purauerti  had  right  to  demand  that  which  they  averred  tk 
Regulations  of  Nov.  1869  had  recognised  in  a  conditioail  ud 
restricted  way. 

With  regard  to  the  petitory  conclusions  of  the  aammons,  they 
submitted  that  the  Lord  Ordinary  had  rightly  found  that  ens 
if  granted,  they  could  not  be  operative,  as  the  Sonatas  hid  m 
power  to  do  what  it  was  sought  to  compel  them  to  da  They 
ought,  therefore,  to  be  assoilzied  from  these  conclusions,  lid. 
if  so,  it  came  to  be  a  question  whether  the  declaratory  ooodiuioi^ 
becoming  thus  declaratory  of  mere  abstract  right,  could  be  eater* 
tained  by  the  Court,  even  if  well  foundeiL  They  maintsiBii 
that  they  could  not,  where  there  was  such  failure  to  show  Wt 
the  abstract  right  sought  to  be  declared  was  to  be  muk 
e  ffectual. 

Replied  for  the  pursuers — 

1.  The  University  Court  was  acting  within  its  powers  in  aatkfv* 
izing  the  enrolment  of  women  as  matriculated  studeati^  nd 
their  attendance  at  classes  qualifying  for  the  profesM  ^ 
medicine.  The  terms  of  the  RegiUations  of  November  180 
clearly  implied  that  the  course  of  instruction  to  which  won* 
were  admitted  was  the  ordinary  course  of  medical  sti4b 
leading  to  a  degree ;  and  although  the  subject  of  degrsQi  «* 
not  mentioned  in  the  regulations,  the  right  of  attendance  A 
the  prescribed  course  of  study  in  one  of  the  faculties,  and  tli 
right  of  obtaining  the  degree  appropriated  to  successfnl  ftsdy 
in  that  faculty,  were  so  completely  and  inseparably  identiM 
that  the  argument  in  support  of  these  two  rights  was  troly  mi 
and  the  same.  There  was  nothing  in  the  principles  and  ess* 
stitution  of  the  University  to  prevent  its  snpreme  govemf 
authority  from  extending  the  benefit  of  the  institution  to  voaei- 
The  deeds  of  foundation  of  the  UniTorsity  of  Edinbnxgh  itMH 
as  well  as  those  of  the  other  Scotch  UniTernties  arc  of  thi 
University  of  Bologna  to  which  referenoe  ma  madit, 
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nothing  iscuDsisteDt  with  such  extensioD.  All  that  could  be 
deduced  from  the  history  and  Regulations  of  these  Universities 
"was  at  best  but  evidence  of  the  non-assertion  of  the  right  which 
it  was  the  object  of  this  action  to  vindicate,  but  neither  proved 
its  non-existence,  nor  the  im]>ossibility  of  exercising  it.  On  this 
point  an  analogy  had  been  drawn  by  the  defenders  from  recent 
decisions  with  regard  to  the  electoral  franchise.  But  that 
analogy  was  false.  Assuming  that  women  were  debarred  from 
the  franchise  by  virtue  of  a  general  law,  it  did  not  follow  that 
a  woman  was  to  be  refused  her  degree,  merely  because  she 
might  possibly  make  a  claim  to  be  put  on  the  electoral  register, 
"when  she  was  not  entitled  to  be  so.  The  University  Court 
sitting  as  a  Registration  Court  under  its  statutory  jurisdiction, 
would  be  bound  to  disallow  her  claim.  But  it  did  not 
follow  that  the  claimant  was  not  entitled  to  be  a  graduate  of 
the  University,  because  she  was  disentitled  to  vote  in  the 
election  of  a  representative  of  the  University  in  Parliament. 
She  would  not  even  then  be  the  only  graduate  who  was  not 
entitled  to  the  enjoyment  of  the  University  franchise. 

2.  It  was  a  matter  of  history  that  women  from  tbe  earliest 
times  had  been  admitted  to  corporate  privileges,  and  had  taken 
degrees  in  the  University  of  Bologna,  and  in  other  Universities 
in  Italy  and  in  the  continent  of  Europe.  The  examples  adduced 
were  sufficient  to  show  the  practice  in  those  Universities,  and 
particularly  in  that  on  the  model  of  which  the  University  of 
Bdinburgh  was  founded. 

3.  From  a  careful  consideration  of  the  institutions  of  the 
XTniversity  of  Bologna  it  was  clear  that  the  degree  was  con- 
sidered there  the  rightful  reward  of  successful  study,  and  that 
from  the  moment  when  the  candidate  inscribed  his  name  as  a 
student  on  the  University  album,  he  had  a  claim  to  the  honours 
of  a  degree,  a  claim  which  required  submission  to  the  laws  of 
the  University,  and  the  fulfilment  of  a  certain  prescribed  course 
of  study  to  perfect  it  into  a  right,  but  which  could  not  be  de- 
feated by  the  mere  will  of  the  licensing  or  graduating  fuuc- 
tiooaries  of  the  University.  What  was  said  of  Bologna  could 
nith  equal  force  be  said  of  the  University  of  Edinburgh. 

4.  The  history  of  Scotland  for  the  four  hundred  years  extending 
from  the  war  of  independence  to  the  extinction  of  the  Rebellion 
of  1745,  was  sufficient  to  account  for  the  fact  that  women  did 
Hot  at  its  institution  and  subsequently  take  advantage  of  the 
instruction  offered  by  the  University  of  Edinburgh,  and  seek  to 
eism  University  honours  and  thereby  the  means  of  livelihood. 
rhe  present  case  was  one  of  first  impression.  The  Court 
were  untrammelled  by  precedents.  They  were  in  the  same 
position  now  as  they  would  have  been  had  the  charter  of  erec- 
tion been  granted  yesterday.  They  weie  called  upon  in  the 
interests  of  justice  to  give  that  benignior  interpretatio  to  the 
sharter  which  would  accommodate  existing  institutions  to  the 
pocial  tendencies  of  the  age  in  which  they  lived. 

(5.)  By  the  Universities  Act,  1858,  the  constitution  of  the 
Dniversity  of  Edinburgh  was  changed.  By  section  11a  Uni- 
rersity  Court  was  constituted  for  the  government  of  the  Uni- 
rersity  of  Edinburgh  imder  the  presidency  of  a  rector  to  be 
dected  by  the  matriculated  students.  By  section  12,  the  powers 
xf  the  University  Courts  of  Scotland  were  defined.  Among  the 
functions  assigned  to  them  were  the  following : — 

''To  effect  improvements  in  the  internal  arrangements  of 
die  University,  after  due  communication  with  the  Senatus 
Academicus,  and  with  the  sanction  of  the  Chancellor ;  provided 
Qiat  all  such  proi>osed  improvements  shall  be  submitted  to  the 
KJniversity  Council  for  their  consideration.** 

It  was  under  the  authority  of  this  statutory  provision,  that 
lihe  proceedings  of  the  University  Court  were  taken,  which 
brminated  in  the  enactment  of  the  Regulations  of  November 
L869,  opening  the  University  to  women.  All  the  requisites  of 
lie  statute  were  complied  with.  They  maintained  that  the 
OFniversity  Court  having  acted  strictly  within  the  sphere 
}i  its  attributions  in  a  matter  committed  to  its  discretion, 
Is  proceedings  could  not  be  questioned  or  reviewed  by  this  Court 
MB  the  grounds  which  had  been  brought  forward  on  the  other  side. 
the  question  whether  or  no  the  admission  of  women  to  the 
MTiviloges  of  University  teaching  and  graduation  was  expedient 
ras  wHhin  the  competency  of  the  University  Court  to  consider 
kod  determine.  Opinions  might  differ,  but  it  was  a  matter  in 
Irhicht  so  long  as  the  University  Court  acted  within  its  statntoiy 
kdwers  and  £d  not  infringe  the  oonstittttion  of  the  University,  | 


this  Court  could  not  interfere.  It  had  been  shown  already  that 
the  admission  of  women  was  no  infringement  of  the  constitution 
of  the  University,  and,  therefore,  the  merits  of  these  Regulations 
were  not  questions  for  this  Court,  but  for  the  University  Court. 
Having  established  their  right  to  become  members  of  the 
University,  their  right  to  instruction  followed  as  a  necessary 
sequel,  and  could  only  be  provided  by  the  Senatus  in  one  or 
other  of  the  alternative  ways  set  forth  in  the  petitory  conclusion 
of  the  action. 

The  following  opinions  were  relumed  by  the  consulted 
Judges,  the  Lord  President  declining,  as  a  party  to  the 
cause : — 

Lord  Deas. — In  the  way  this  case  has  been  pleaded  by  the 
parties,  the  first  important  question  arising  for  consideration  is, 
whether  females  are  entitled,  as  matter  of  legal  right  without 
the  necessity  of  any  express  sanction  from  3ie  authorities  of 
the  University,  to  become  students  at  the  University,  and  to 
obtain,  on  the  same  conditions  with  male  students,  such  honours 
and  degrees  as  the  University  can  confer  ? 

If  the  fact  that  in  the  order  of  nature,  no  superiority,  moral 
or  intellectual,  can  be  attributed  to  the  one  sex  over  the  other, 
were  pertinent  to  the  present  question,  I  should  at  once  answer 
that  question  in  the  affirmative.  The  development  of  the  moral 
and  intellectual  faculties  is  no  doubt  moulded  and  varied  by 
sex  ;  and  this  variation  contributes  largely  to  the  happiness  of 
the  human  race.  But,  balancing  what  is  most  to  be  esteemed 
in  the  one  sex  against  what  is  most  to  be  esteemed  in  the  other, 
the  scales  cannot  well  be  said  to  preponderate  on  either  side,  or, 
at  least,  not  on  the  side  of  the  male  sex.  Nor  can  I  doubt  that 
there  are  at  all  times  such  a  number  of  females  who  would 
profit  by  such  studies  as  are  ]>ur8ned  at  universities  as  to  make 
it  desirable  that  means  of  prosecuting  these  studies  should,  as 
far  as  practicable,  be  available  to  them. 

But  the  present  question  is  altogether  different.  It  is  true  that, 
in  the  Chatters  and  Acts  of  Parliament  which  form  the  written 
constitution  of  the  University  of  Edinburgh,  there  is  no  express 
exclusion  of  females  from  the  privileges  of  the  University. 
But,  at  the  same  time,  it  is  clear  enough  that,  down  to  the  date 
of  the  recent  Regulations  quoted  in  the  record,  all  the  arrange- 
ments as  to  teaching  and  graduation  in  the  University  pro- 
ceeded on  the  footing  that  the  students  were  all  male  students, 
and,  until  one  or  more  of  the  present  pursuers  came  forward, 
no  female  seems  ever  to  have  proposed  to  become  a  student  in 
that  University.  That,  I  think,  is  of  itself  conclusive  against 
now  giving  effect  to  the  pursuers*  claim  as  matter  of  pure  legal 
right,  because,  without  some  regulations  specially  made  for  the 
purpose,  the  pursuers  could  not  practically  have  been  accom- 
modated in  the  class-rooms  and  taught  by  the  professors.  And 
if,  by  the  lapse  of  some  centuries,  regulations  have  become  es- 
sential as  a  condition  precedent  to  the  admission  and  graduation 
of  females,  it  seems  to  me  to  follow  that  the  authorities  of  the  Uni- 
versity must  have  a  discretion  as  to  whether  any  or  what  regula- 
tions, with  a  view  of  such  admission  and  graduation,  are  practi- 
cable and  expedient,  consistently  with  the  interests  and  discipline 
of  the  University.  My  opinion  therefore  is,  that  except  in  so 
far  as  this  action  seeks  to  vindicate  the  rights  of  the  pursuers 
as  recognised  in  the  Regulations  of  1869,  no  effect  can  be  given 
to  the  conclusions  of  the  action,  either  declaratory  or  petitory. 

But  this  leads  to  the  second,  and  not  less  im{)ortant  question, 
Whether  the  enactment  of  the  Regulations  of  1869  was  within 
the  power  or  competency  of  the  authorities  of  the  university  ? 

I  am  not  disposed  to  hold  an  action  of  reduction  to  be 
necessary  to  raise  that  question.  The  Regulations  were  no  doubt 
duly  and  formally  enacted  by  the  authorities  of  the  University, 
in  so  far  as  they  had  power  under  the  constitution  to  enact 
them  ;  and  I  think  it  was  the  duty  of  the  defenders,  the  Senatus 
Academicus,  to  act  upon  and  carry  out  these  Regulations  accord- 
ing to  their  true  spirit  and  intei.t,  so  long  as  they  were  not  re- 
scinded. Still,  if  it  could  be  shown  that  these  Regulations  were 
uftra  vires  of  the  authorities  of  the  University,  I  think  there 
would  be  no  incompetency  in  recognising  that  view  in  this 
declaratory  action. 

My  opinion,  however,  is,  that  the  Regulations  were  not  ulira 
vires.  There  was  nothing  in  the  terms  of  the  written  oonsti- 
tution  of  the  University  to  exclude  females.  If  females  had 
applied  at  the  outset,  they  mi|^t  or  might  not  have  Icen  ad- 
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mitted,  according  to  the  views  taken  of  the  expediency  and 
propriety  of  admitting  them.  But  I  fail  to  see  that  there  would 
have  been  any  illegality  or  incompetency  in  admitting  them. 
The  purpose  of  the  institution  was  the  education  of  the  human 
mind, — a  purpose  applicable  equally  to  males  aod  females.  The 
females  of  these  days  were  apparently  not  desirous  to  relieve 
men  of  the  heavy  labour  and  responsibility  they  undertake  in 
following  the  learned  professions  for  the  support  of  their  wixes, 
families,  and  dependents ;  and  they  refrained,  perhaps  wisely, 
from  seeking  that  kind  of  education  which  by  fitting  them  for 
such  labours,  might  have  deprived  them  of  the  exemption  which 
they  happily  enjoyed.  There  is  no  record  of  any  resolution  to 
exclude  females.  So  long  as  none  presented  themselves,  they 
could,  of  course,  neither  be  refused  nor  admitted.  But,  on  the 
very  first  occasion  when  they  did  present  themselves,  the  Re- 
gulations now  in  question  were  issued  to  aid  them  in  their 
object.  It  was  the  absence  of  any  such  regulations,  and  not  the 
absence  of  power  to  make  regulations,  which  stood  in  the  way. 
So  long  as  no  females  came  forward  as  students,  it  was  inevitable 
that  the  discipline,  rules,  and  usages  of  the  University  should 
adapt  themselves  to  the  only  body  of  students  who  then  existed 
in  the  University,  namely,  male  students.  But  the  same  power 
which  enabled  the  authorities  of  the  University  to  make  re- 
gulations suitable  for  the  one  set  of  circumstances,  enabled,  and 
still  enables  them,  I  think,  to  make  regulations  suitable  for  the 
other. 

The  decisions  finding  women  not  entitled  to  the  parliamentary 
franchise  can,  I  think,  have  little  weight  here.  Women  must 
either  have  had  the  right  to  the  franchise  absolutely  or  not  at 
all.  There  neither  is  or  ever  was  any  regulating  body  in  a 
position  with  reference  to  the  franchise,  analogous  to  the 
position  of  the  authorities  of  the  University  with  reference  to 
the  matriculation  and  accommodation  of  students  in  the  Univer- 
sity. Does,  then,  the  fact  that  the  authorities  of  the  University 
never  had  occasion  till  now  to  regulate  the  admission  and  ac- 
commodation of  female  students  in  the  University  prove  either 
that  they  never  had  any  power  in  that  matter,  or  that  ttxey  have 
lost  that  )K)wer  ?  The  decisions  as  to  the  franchise  do  not  seem 
to  me  to  afford  any  solution  of  that  question. 

A  practical  difficulty  has  been  urged  with  some  force — that 
the  authorities  of  the  University  not  having  authorized  mixed 
classes,  and  having  no  power  to  compel  the  prof essors  to  form 
separate  classes  for  females,  the  Regulations  are  substantially 
useless  and  ine])t.  This  does  not,  however,  appear  to  me 
necessarily  to  follow.  The  professors  may  be  willing.  Many 
of  them  have  been  so  ;  and  to  have  all  obstacles  in  the  way 
removed  except  one,  which  is  merely  contingent,  is  a  boon  to 
females  which  cannot  be  treated  as  of  no  value.  The  tickets 
and  certificates  of  extra-mural  lecturers,  as  well  as  of  professors 
in  other  colleges,  have  been,  and  I  understand  still  are,  accepted 
as  sufficient  with  reference  to  certain  branches  of  study,  and  it 
does  not  prevent  this  from  being  a  substantial  advantage  to 
students  that  the  authorities  of  the  University  have  no  com- 
pulsory powers  over  the  teachers  or  professors  from  whom  these 
tickets  and  certificates  are  to  be  obtained. 

The  references  made  to  Bologna,  and  certain  other  foreign 
Universities,  although  they  do  not  appear  to  me  to  establish  the 
plea  of  abstract  legal  right,  have  unquestionably  a  bearing  upon 
the  question  of  discretionary  power.  The  defenders  say,  in  their 
case  that  the  statutes  of  the  University  of  Bologna  '*  do  not  in 
any  way  recognise  or  contemplate  the  existence  of  women  in 
any  capacity  in  the  University,  or  the  colleges  which  composed 
it.  On  the  contrary,  their  whole  scope  and  bearing,  fairly  con- 
sidered, excludes  any  such  idea."  If  that  be  so,  the  instances 
in  which  University  honours  and  privileges  have  been  conferred 
upon  and  exercised  by  women  in  that  University,  and  in  other 
Universities  similarly  constituted,  become  all  the  more  palpably 
examples  of  the  exercise  of  a  discretionary  power,  under  a  con- 
stitution analogous  to  what  the  defenders  allege  to  be  the  written 
constitution  of  the  University  of  Edinburgh. 

The  existing  regulations  bear  that  women  shall  be  admitted 
to  the  study  of  medicine  in  the  University.  The  pursuers,  under 
the  first  conclusion  of  their  summons,  ask  to  be  found  *'  entitled 
to  attend  the  classes  of  any  of  the  professors  of  the  University  ; " 
and  although  they  specially  claim  to  be  found  entitled  to 
medical  instruction,  and  to  obtain  medical  degrees,  the  third 
conclusion  of  their  summons  seems  broad  enough  to  comprehend 


all  kinds  of  degrees  which  the  Universitj  can  confer.  If  they 
were  to  he  held  entitled,  as  matter  of  abstract  legal  rights  to 
become  students  at  the  Univt^rsity  with  a  view  to  the  medical 
profession,  without  obtaining  the  sanction  of  the  University 
authorities,  it  would  seem  logically  to  follow  that  they  are  en- 
titled to  claim  instruction  in  all  the  classes,  and  to  obtain  all 
the  honours  or  degrees  which  male  students  can  obtun.  The 
anomaly  of  being  dubbed,  in  the  masculine  gender,  doctors  of 
laws,  bachelors  or  masters  of  arts,  or  doctors  of  divinity, 
would,  of  course,  be  no  greater  than  that  of  being  dubbed 
doctors  of  medicine.  The  masculine  gender  must  in  either  view 
continue  to  be  used.  Admittedly  a  lady  cannot  be  a  mistress  of 
arts  in  the  University,  whatever  she  may  be  in  the  drawings 
room.  But  if,  as  matter  of  legal  right,  she  could  claim  to  be* 
come  a  doctor  of  medicine,  she  would  necessarily,  I  think, 
have  the  same  right  to  claim  all  other  University  degrees^  and 
consequently  to  become,  in  the  language  of  Aikenside,*'  by  eooi- 
mutation  strange  a  reverend  divine."  My  opinion,  however,  it 
that  no  such  right  can  be  claimed  independently  of  recognitioi 
and  regulation  by  the  authorities  of  the  University. 

It  is  true  that,  in  the  view  I  take,  it  must  be  within  the  oaah 
petency  of  the  University  authorities  to  extend  still  fortkef 
than  they  have  yet  done  the  privileges  of  females  in  conneziot 
with  the  University,  and  to  afford  additional  facilities  for  the 
exercise  of  these  privileges.  I  am  not,  however,  startled  hj 
that  being  a  legitimate  consequence  of  the  argument.  Dm 
authorities  of  the  University  have,  hitherto  at  least,  done  Wh 
thing  so  extravagant  either  in  the  way  of  admitting  or  restrict- 
ing the  admission  of  females  as  to  justifiy  the  interpoeitioD  of 
this  Court,  and  it  is  not  to  be  presumed  that  they  are  MkiAj 
to  do  so.  Their  refusal  in  the  mean  time  to  sanction  mized 
classes  is  an  instance  of  the  caution  and  discrimination  to  In 
expected  from  them.  I  do  not  mean  to  suggest  that  the  law  coiU 
have  pronounced  such  classes  illegal  if  the  University  authori- 
ties had  sanctioned  them.  But  the  small  proportion  of  femab 
students  as  compared  with  male  students  of  itself  afforded  » 
reasonable  objection  to  such  an  arrangement.  Somehow  eitkr 
sex  feels  uneasy  when  shut  up  with  an  overwhelming  majority 
of  the  other,  and  if  the  Regulations  had  sanctioned  mixed  cIsmi 
only,  the  grievance  might  have  been  regarded  by  many  femiki 
as  greater  than  it  is  now.  A  central  division  of  a  class  roo^ 
such  as  there  is,  or  once  was,  in  the  chapel  of  Pentonrilk 
prison,  whereby  both  sexes  coidd  see  and  be  seen  by  the  speskd^ 
and  neither  sex  could  see  or  oommunicate  with  the  otiier,  « 
some  analogous  contrivance,  might  possibly  have  suggested  ft- 
self  to  meet  the  difficulty  had  there  been  funda  at  commsi^ 
and  a  large  enough  number  of  female  students  to  justify  tb 
necessary  expenditure.  But  in  the  actual  circumstanoei^  tb 
restriction  to  separate  classes  was  not  only  within  the  compt' 
tency  of  the  University  authorities,  but  was  a  fair  and  reaaooaUi 
exercise  of  the  discretionary  poiSrers  with  which  I  think  the  fav 
has  invested  them. 

As  to  the  expediency  of  ladies  becoming  medical  practitioBM 
it  is  enough  to  say  that  it  is  a  fair  subject  for  differeooerf 
opinion.  To  suggest  jealousy  of  the  rivalry  of  women  as  takt' 
ing  into  the  objection  would  be  altogether  absnid.  Those  vki 
entertain  the  objection  no  doubt  conscientiously  believe  ftit 
the  result  would  be  to  diminish  the  <lelicacy  and  respect  ly 
which  the  female  character  in  well-bred  society  is  so  adw- 
tageously  surrounded.  On  the  other  hand,  it  must  be  adnitled 
to  be  remarkable  how,  in  trying  circumstances  connected  wA 
severe  suffering,  or  with  danger  to  life  or  health,  nature  throfM 
a  vail  over  deUcacy  and  preserves  it  uninjured,  llie  fictitiBH 
character  of  Rebecca,  the  Jewess,  commented  on  in  the  aigUDea^ 
is  not  an  inappropriate  illustration.  With  consummate  kss^ 
ledge  of  human  nature,  the  author  makes  the  urgcmcy  of  cr 
cumstances  supersede  all  delicacy,  and  yet  tempts  his  reader  It 
say  in  the  classical  words  of  an  older  writer,  **  the  stany  faUi 
of  the  milky  way  hath  not  her  story's  parity.** 

There  still  remains  a  third  question :  What  are  the  ri|^ti  •( 
the  individual  pursuers  under  the  ftxiating  Regolations? 

To  that  question  I  answer  that  the  pursuers  are  entitled  ti 
receive  instruction  from  those  of  the  medical  professors  «W 
may  arrange  to  teach  them  in  daasee  separate  from  wtk 
students  ;  and  that  if  they  can  thus  obtain  and  prodnes  eti- 
dence  of  having  completed  the  prescribed  coone  olttiidy,  tai, 
shall  successfully  undergo  the  eTMninatioa  pNecribed  lor  mtk 
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mto,  they  will  be  equally  entitled  with  male  studentB  to 
cal  degrees.  The  right  to  eventual  graduation  is,  I  think, 
f  implied  under  the  second  head  of  the  Regulations,  which 
des  for  '*  the  instruction  of  women  for  the  profession  of 
cine,"  contrasted  with  the  fourth  head,  which  provides  con- 
sally,  for  the  instruction  of  "  women  not  intending  to  study 
nne  professionally.*'  The  pursuers  have  ex]>ended  time  and 
J  on  the  faith  of  the  Regulations,  as  set  forth  in  their  third 
in  ]aw,  and  a  construction  which  would  defeat  the  plain 
t  of  the  Regulations  is,  1  think,  altogether  inadmissible. 
>on  the  whole,  I  am  for  adhering  to  the  specific  findings  in 
x>rd  Ordinary's  interlocutor,  and  to  the  intent  and  effect 
ese  findings — but  to  no  other  or  further  effect — decerning 
declaring  in  terms  of  the  declaratory  conclusions  of  the 
sons.  Quoad  vUm,  1  think  the  defenders  should  be  as- 
ed  from  the  declaratory  conclusions, 
regards  the  petitory  conclusions  with  reference  to  examina- 
md  graduation,  I  thipk  these  should  be  dismissed  as  ]>re- 
re,  in  so  far  as  directed  against  the  Senatus  Academicus, 
A  out  of  place  m  so  far  as  directed  against  the  Chancellor, 
bas  all  along  been  ready  and  willing  to  act  upon  such  re- 
lendations  as  may  be  duly  made  to  him.  From  the  re- 
ing  petitory  conclusions  I  think  there  ought  to  be  decree 
lolvitor. 

RD  Abdmtllan. — In  this  very  interesting  and  important 
we  have  had  the  benefit  of  ample  and  elaborate  pleadings, 
j*ed  with  great  industry,  learning,  and  ingenuity.  If  some 
B  questions  which  have  been  argued  were  necessary  for  de- 
I  of  the  case  before  us,  the  disposal  of  these  questions  would 
inly  be  matter  of  great  difiiculty.  I  have  felt  much  im- 
sd  by  the  literary  and  historical  interest  of  these  questions 
ding  the  origin  and  early  history  of  our  own  Universities, 
of  the  seats  of  learning  in  other  countries.  But,  in  the 
which  I  take  of  the  cause  immediately  before  us,  the 
■ials  for  decision  are  to  be  found   within  more  narrow 

is  action  has  been  raised  by  Miss  Jex-Blake  and  the  other 

I  who  are  pursuers  against  the  Senatus  Academicus  of  the 
t>urgh  University.  The  Chancellor  of  the  University  is  a 
lal  defender.  But  the  position  which,  with  his  wonted 
rtial  dignity,  he  has  taken,  is  one  of  neutrality ;  and  the 
ms  Ac^emicus  is  to  all  intents  and  [mrposes  the  only  de- 
r.  The  pursuers  can  get  no  decree  in  this  action  except 
at  the  Senatus  ;  and  although  this  may  be  considered  as 
matter  of  form,  I  agree  with  the  Lord  Ordinary  in  viewing 
practically  of  some  importance.  On  the  one  hand,  if  the 
ng  constitution  of  the  University  does  not  8U].>port  the 
lers'  claim  as  against  the  Senatus,  then  the  pursuers  can- 
ucceed,  whatever  may  be  the  grounds  on  which,  if  they 
tther  parties  in  the  field,  they  might  challenge  that  con- 
aon.  On  the  other  hand,  if  the  existing  constitution  of  the 
srnty  does  not  afford  grounds  for  resisting  the  pursuers' 
,  then  the  Senatus,  bound  to  accept  that  constitution,  and 
;  in  the  administration  of  that  constitution,  cannot  have 
d  defence  against  the  pursuers'  claim,  ewen  though  a  party 
lifferent  position  might  challenge  some  part  of  that  con- 
don.  In  short,  I  am  of  opinion  that  the  decision  of  this 
niiBt  turn,  not  so  much  on  the  more  general  questions  which 
been  so  ably  argued  in  regard  to  the  origin  and  history  of 
cottish  Universities,  as  on  the  more  immediate  and  prao- 
qnestion — What  is  the  meaning,  the  authority,  and  the 
,  of  the  University  Regulations  of  1869  ? 

e  object  of  the  action  is  to  obtain  declarator  of  the  right  of 
ladies,  the  pursuers,  (1.)  to  prosecute  their  studies  as 
nts  at  the  University  of  Edinburgh  vrith  a  view  especially 
16  profession  of  medicine;  and  (2.)  to  obtain  from  the 
ersity,  as  the  result  and  reward  of  successful  study,  the 
medical  degrees  on  being  examined  and  found  duly 
Bed.  To  these  effects  and  for  these  ends  decree  of  dedara- 
craved.  I  do  not  at  present  advert  to  the  further  con- 
m  tor  enforcing  the  pursuers'  right  to  instruction  and 
lation  if  so  dedbsred.  In  regard  to  the  mode  of  pursuing 
stodiet,  if  entitled  to  do  so,  a  different  question  is  raised, 

I I  ahall  afterwards  notice. 

balerier  may  be  said  in  the  way  of  illustration  or  argument, 
lertkvi  !•  here  inyolyed  aa  requiring  present  dednoo. 


except  the  right  of  the  pursuers  to  medical  instruction  and  medical 
graduation  in  the  University  of  Edinburgh.  The  pursuers  de- 
clare this  to  be  a  very  important  question  for  them ;  and  of 
course  I  assnme  it  to  be  so.  It  is  certainly  a  novel  question. 
The  claim  on  the  part  of  women  to  such  instruction,  and  to 
graduation  as  the  crown  of  it,  is  in  Scotland  an  absolute 
novelty.  Never  once  during  the  centuries  which  have  elapsed 
since  the  institution  of  this  University  has  a  woman  ever  taken 
a  degree.  Nor  does  it  appear  that  a  woman  ever  claimed  it. 
It  is  true  that  no  woman  has  ever  been  refused  a  degree.  But 
there  is  force,  and  great  force,  in  the  remark  that  the  claim, 
which  might  have  been  made  at  any  time  during  the  last  three 
hundred  years,  has  now  been  made  for  the  first  time,  and  that, 
in  the  argument  before  us,  the  claim  has  been  maintained  as 
matter  of  right  existing  at  common  law,  in  which,  as  ycmr 
Lordships  are  well  aware,  it  has  always  been  held  that  the  con- 
suetudinary element  has  great  weight.  Still  this  argument  from 
custom  is  not  conclusive.  The  absence  of  women  from  the 
classes  of  the  University,  which  is  a  mere  matter  of  fact,  is  ac- 
cording to  long  and  uniform  custom.  The  exclusion  or  rejec- 
tion of  women,  which  implies  power  to  exclude— power  in  exist- 
ence and  in  exerdse— has  no  support  or  authority  in  custom. 
If  the  University  had  rejected  the  claim,  it  may  be  that  the 
uniform  custom  would  have  been  viewed  as  supporting  the  re- 
jection. But  we  shall  see  that  this  was  not  the  case  for  in 
regard  to  these  pursuers  there  has  been  no  rejection. 

I  am  not  prepared  to  concur  with  the  Lord  Ordinary  in  hold- 
ing that  there  is  such  an  original  inherent  legality,  fitness,  ap- 
propriateness, and  expediency  in  the  study  and  practice  of 
medicine  by  women,  as  to  be  of  itself  sufiBcient  to  overcome  the 
presumption  arising  from  the  contrary  custom  of  centuries,  and 
even  sufficient  to  sustain  a  right  to  enforce  admission,  and  to 
render  the  exclusion  of  women  from  the  medical  school  of  the 
University  unlawfuL 

On  the  other  hand,  I  do  not  perceive  any  necessary  or  natural 
impropriety,  or  any  inherent  and  essential  illegality,  in  the 
study  and  practice  of  medicine  by  women,  supposing  them  to  be 
duly  qualified.  The  question,  whether  the  practice  of  medicine 
by  women  is  appropriate  and  desirable,  is  one  on  which  dif- 
ference of  opinion  may  well  prevail ;  and  we  have  had  much 
able  and  interesting  argument  to  illustrate,  as  matter  of  history, 
the  views  on  the  subject  which  have  prevailed  at  different  times 
and  in  different  countries.  I  do  not  feel  it  necessary  to  enter 
on  that  controversy.  Though  I  have  carefuUy,  and  with  much 
pleasure,  perused  the  pleadings,  I  do  not  think  it  necessary  to 
express  an  opinion  on  that  point ;  and  it  is  sufiBcient  for  me  to 
say  that  neither  argument  nor  authority  has  been  adduced  to 
satisfy  me  that  such  medical  study  and  practice  by  women  ie 
essentially  and  necessarily  wrong,  and  consequently  must  be 
held  iUe^  I  do  not  think  it  is  so.  The  uniform  and  long- 
continued  custom  of  the  Scottish  Universities  has  created  some 
presumption  against  it,  which  the  pursuers  must  meet.  But  it 
is  not,  in  my  view,  necessarily  wrong,  nor  inherently  opposed  to 
moral  or  legal  principle.  It  is  possible  that  the  claim  which 
these  ladies  now  make  for  present  medical  study,  and  ultimate 
medical  graduation,  may  be  supported  by  the  authority  of- 
University  regulation,  if  such  regulation  be  clearly  expressed, 
competently  enacted,  and  capable  of  legitimate  practical  applica- 
tion. 

It  is  on  the  solution  of  this  question,  touching  the  nature, 
authority,  and  effect  of  University  regulation  in  E^nburgh,  that 
the  case  before  us  must,  in  my  opinion,  really  turn.  I  am  pre- 
pared to  negative  both  of  the  extreme  propositions  which  have 
been  presented.  I  do  not  think  that,  in  the  absence  of  Univer- 
sity regulation,  and  in  opposition  to  long  and  uniform  custom, 
women  are  entitled  to  demand  and  enforce  admission  as  students, 
into  the  medical  classes  of  the  University  with  a  view  to  gradua- 
tion, merely  becatise  of  any  essential  suitableness  in  their  prac- 
tice of  medicine,  or  any  inherent  lawfulness  and  propriety  in 
their  claim.  On  the  other  hand,  I  do  not  think  that  their  claim 
for  admission  to  such  study  and  such  graduation  is  essentially 
and  necessarily  so  inappropriate,  unreasonable,  and  illegal,  as  to 
be  beyond  the  reach  of  University  regulation.  There  is  nothing 
to  prevent  the  rejection  of  the  claim,  or  to  prevent  the  concession 
of  the  daim,  by  Uie  University.  I  do  not  think  that  the  Univer- 
sity of  Edinburgh  is  by  law  so  exdusively  devoted  and  restricted 
to  the  education  of  male  stodentB  only,  aa  to  render  inoompeteni 
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and  unlAwf  ul  a  resolution  by  the  medical  faculty,  and  a  regulation 
by  the  University  Court,  sanctioning  the  admission  of  women 
as  students  of  medicine,  with  a  view  to  graduation  under  reason- 
able and  legitimate  conditions.  I  do  not  see  that  law  has 
imposed  on  this  Alma  Mater  the  command,  "  Bring  forth  male 
children  only."  I  see  no  reason  to  doubt  that  the  University 
Court  acting  in  accordance  with  and  after  due  communication 
with  the  Senatus  Academicus,  and  with  the  sanction  of  the 
Chancellor  of  the  University,  and  approval  of  the  University 
Council,  had  power  to  resolve  and  enact  by  regulation,  either 
that  women  diould  be  excluded  from  the  study  of  medicine  in 
the  University  of  Edinburgh,  with  a  view  to  graduation  and 
practice  of  medicine,  or  that  women  should  be  admitted  to  such 
study,  and  with  such  view.  The  matter  is,  in  my  opinion, 
within  the  scope  of  legitimate  University  regulation.  There  is 
no  such  weight  and  power  of  inherent  right  as  to  entitle  women 
to  force  their  way  into  the  medical  classes.  There  is  no  such 
taint  or  noxious  quality  of  wrong  in  the  demand  of  women  for  such 
admission  as  to  forbid  admission,  and  to  require  an  inflexible  and 
inexorable  exclusion. 

Several  illustrations  occur  to  one.  Application  for  the  first 
time,  and  therefore  contrary  to  uniform  custom,  may  be  sup- 
posed to  have  been,  at  dififerent  periods  of  our  history,  made  by 
a  Roman  Catholic,  or  by  a  Jew,  or  by  an  Indian  or  a  Negro. 
Can  it  be  said  that  the  University  could  not  by  vote  and  resolu- 
tion have  admitted  these  persons  ?  But  the  argument  for  ex- 
clusion in  respect  of  custom  alone  implies  that  all  these  persons 
must  have  been  inexorably  shut  out,  and  that  the  University 
could  not  have  admitted  them.  I  am  not  able  to  arrive  at  that 
conclusion. 

I  therefore  proceed  to  consider  the  import  and  effect  of  the 
Regulations  by  the  University  Court  in  1 869  ;  and  I  do  not 
pause  to  comment  on  any  of  the  objections  which  have  been 
taken  in  point  of  form  to  these  Regulations.  None  of  the  tech- 
nical objections  which  have  been  urged  by  the  defenders  are,  in 
my  opinion,  well  founded.  The  procedure  in  regard  to  the 
proposal,  consideration,  and  adoption  of  these  Regulations  was 
correct  enough,  and  in  accordance  with  the  statutory  require- 
ments. 

The  University  Court  has  under  the  Act  of  1858  very  wide 
and  varied  powers  and  discretion.  In  particular,  the  University 
Court  has  power,  under  section  12  of  the  Statute,  "to  effect 
improvements  in  the  internal  arrangements  of  the  University." 

I  do  not  say  that  every  alteration  in  the  arrangements  of  the 
University  which  the  University  authorities  adopt  is  necessarily 
an  improvement.  It  is  possible  to  conceive  a  case,  though 
scarcely  possible  to  anticipate  it  from  such  a  body,  where  an 
alteration  might  be  proposed  and  adopted  which  is  nob  an  im- 
provement But  certainly  an  alteration  in  the  internal  arrange- 
ments of  the  University  in  regard  to  the  admission  of  students 
to  the  study  of  medicine — the  alteration  being  embraced  in  a 
resolution  of  the  Medical  Faculty,  agreed  to  by  the  Senatus 
Academicus,  adopted  and  embodied  in  regulations  by  the 
University  Court,  approved  by  the  University  Council,  and 
sanctioned  by  the  Chancellor  of  the  University — cannot  posibly 
be  considered  by  us,  sitting  in  the  Court  of  Session,  as  otherwise 
than  an  improvement  in  the  opinion  of  the  University  ;  and  it 
is  a  matter  of  University  administration  on  which  the  University 
Court  was  entitled  under  the  Statute  to  give  an  authoritative  de- 
liverance. By  the  approval  and  adoption  of  it,  the  University 
declared  it  an  improvement.  The  Senatus  are  a  Court  of  the 
University,— an  official  portion  of  the  administrative  power  and 
authority  of  the  University  ;  and  in  my  opinion  they  are  boimd 
by  the  existing  constitution.  They  cannot  repudiate  and  set  at 
naught  the  resolutions  which  have  been  adopted  by  the  legiti- 
mate University  authorities. 

The  claim  of  women  for  the  parliamentary  franchise  has  in 
England  and  Scotland  been  rejected.  The  rejection  has  been 
founded  on  here.  I  do  not  think  that  the  decisions  on 
the  subject  of  the  franchise  are  quite  in  point.  In 
the  first  place,  the  quality  or  character  of  the  contrary 
usage  was  different.  The  franchise,  sustained  by  whatever 
qualification  the  law  required,  is  a  public  right ;  and  for  centuries 
&at  public  right  was  exercised  in  accoHance  with  universal 
national  usages,  and,  both  in  England  and  in  Scotland,  was 
limited  exclusively  to  men.  That  long  and  uninterrupted 
national  usage,  in  such   a  matter  as  t^  elective  franchise, 


assumed  a  constitutional  character.  The  right  to  study  medicine 
in  a  particular  University  is  of  a  different  character ;  and  while 
contrary  usage  is  an  important  consideration,  it  has  not  tlie 
same  weight  as  in  the  case  of  the  electoral  franchise.  Then, 
there  are  no  direct  institutional  authorities  adverse  to  the  ri^t 
to  pursue  medical  studies,  as  claimed  by  these  pursuers.  But 
in  England  there  were  important  authorities,  such  as  that  of 
Lord  Coke  and  Mr.  Serjeant  Heywood,  adverse  to  the  daim  of 
women  to  the  franchise.  Ther«Jore  it  appears  that  both  usige 
and  institutional  authority  were  opposed  to  the  daim  for 
franchise. 

In  the  second  place,  the  right  to  sit  in  Parliament  was  re- 
cognised as  a  co-relative  right  to  the  right  to  Tote  for  a  repn- 
sentative.  The  case  of  a  peeress  in  her  own  right,  who  csdmI 
sit  or  vote  in  the  House  of  Lords  personally  or  by  proxy,  wm 
considered  as  analogous  and  appropriate  by  Justice  WiUca,  ia 
whose  very  luminous  and  instructive  opinion  the  question  of  tbe 
female  claim  to  franchise  is  fully  disposed  of.  The  report  of 
the  decision  of  the  franchise  question  in  oar  own  Court  is  my 
brief— Brown  v.  Ingram,  19th  December  1868,  7  Macph.  28L 
But  I  was  one  of  the  three  Judges  who  decided  it ;  and  Ii»- 
collect,  and  have  notes  confirming  my  recoUection,  that  I  ie> 
f  erred  to  the  right  to  sit  in  the  House  of  Conunons,  or  the  Hobh 
of  Lords,  as  not  only  cognate  but  relative  to  the  right  of  frandhiK, 
and  as  substantially  involved  in  the  question  raised.  That  afe 
is  an  important  distinction, — a  peculiarity  not  here  preseoi 

In  the  third  place,  the  meaning  and  result  of  the  deciaoaii 
the  case  of  the  franchise  was — that  it  was  a  question  for  Fkilis. 
ment,  and  to  be  decided  by  Parliaments  The  view  whiA  I 
take  of  this  claim  for  University  study  is,  that  it  is  a  qnestioa 
for  the  University,  which  the  appropriate  University  anthoritj 
might  dispose  of  by  dedsion  for  or  against  the  dahn.  In  tk 
meantime,  and  in  so  far  as  regards  these  pursuers,  the  Univeni^ 
Court,  having  as  I  think  suffident  power,  has  dedded  in  himi 
of  the  daim.  That  decision  may  be  reconsidered.  But  in  tfci 
meantime  it  has  been  given ;  and  the  effect  should  be  the  mm 
as  it  would  be  in  the  case  of  the  franchise  if  Parliament  had  n> 
solved  to  confer  the  dective  franchise  on  women.  On  tboK 
grounds,  I  think  that  the  decisions  on  the  question  of  thi 
franchise  are  by  no  means  condusive  on  the  question  now  bdm 
us. 

Let  us  next  consider  what  is  the  true  meaning  of  the  nsoii' 
tion  and  regulation  of  the  University  Court.  The  woidi  m 
before  us.  1  need  scarcely  quote  them  again.  I  cannot  doiH 
that,  according  to  these  Regulations,  the  pursaers  are  entitU 
to  admission  to  the  study  of  medicine, — certainly  not  'm  miad 
classes  along  with  men,  but  in  such  separate  daases  as  caa  In 
arranged  with  tbe  professors  of  medidne.  I  am  furtiur  d 
opinion  that,  under  these  Regulations  women  are  entitkd  ti 
matriculation  as  students  (as  I  understand  they  have  in  poiii 
of  fact  matriculated),  and  that  they  also  are  entitled  to  heai- 
mitted  to  examination  with  a  view  to  the  medical  profsHMi; 
for  that  end  or  object  qualifies  the  whole  daim  made,  and  tli 
whole  arrangements  sanctioned. 

Lastly,  I  am  of  opinion  that  women,  being  entitled  to  «kr 
on  such  study,  and  to  be  admitted  to  examination  with  the  nnr 
to  the  medioal  profession,  are,  on  the  completion  of  their  state 
on  their  complying  with  all  the  conditions  imposed  by  lav,a< 
on  passing  their  examination,  and  being  found  duly  qnslifiii 
also  entitled  to  demand  and  obtain  the  usual  medical  d^gMH 
I  think  that  the  University  gradus,  to  which  their  titls  ii » 
cognised  and  their  admisdon  sanctioned,  is  incomplete  withM^ 
gniduation,  assuming  that,  as  the  end  of  the  study  and  te  i^ 
suit  of  the  examination,  the  women  who  seek  gndnatioa  an 
found  qualified.  I  agree  with  the  Lord  Ordinaiy  in  hoUif 
that  graduation  is  "the  indefeadble  right  of  the  buvuM 
student,  —  the  fitting  termination  and  crown  of  oouiphlrf 
study."  To  admit  the  pursuers  to  the  study  of  medicine  will 
a  view  to  the  profession  of  medidne,  and  to  admit  them  to  thi 
testing  of  that  study  by  examination,  and  then  to  refuse  ikm 
graduation  if  duly  qualified,  would  be  to  mock  them  aftarcs- 
couraging  them  to  hope  and  stimulating  them  to  effort  B 
would  truly  be  to  lead  them  into  a  dduaion  and  asnara  IWi 
may  be  difiSculty  in  taking  the  first  step  of  admission  TUt 
difficulty— arising  chiefly  from  the  novelty  of  the  daim  tai 
the  prevalence  of  a  long  and  uniform  oontrmiy 
be  admitted.    That  difficulty  I  have  lelt^  and  ' 
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The  import  and  authority  of  the  University  Regulations  has 
from  my  mind  ultimately  removed  that  difficulty  as  regards 
this  action  and  these  pursuers.  But  if  their  admission  has  been 
sanctioned,  and  the  first  step  taken,  and  their  course  of  instruc- 
tion r^[ularly  pursued,  and  their  studies  completed,  and  their 
qualification  ascertaioed  by  due  examination,  I  have  little  diffi- 
culty in  arriving  at  the  conclusion  that  the  usual  result  must 
follow,  and  that  gradnation  must  crown  the  studies  of  those 
who  have  been  thus  admitted,  and  who  have  successfully  laboured 
in  University  education  with  a  view  to  the  medical  profession. 
If  all  are  peruiitted  to  pursue  medical  studies,  it  cannot  be  that 
the  University  degree — the  reward  and  token  of  success — ^is  re- 
served for  one  sex  only.  I  am  therefore  of  opinion  that  the 
pursuers  are,  to  this  extent,  entitled  to  succeed  in  the  declaratory 
oonclusions  of  this  action. 

Another  question  has  however  been  raised,  on  which  I  must 
say  a  word  before  I  conclude.  I  mean,  the  manner  in  which 
(assuming  the  rights  of  the  pursuers  to  be  declared  as  I  have 
above  explained)  they  can  obtain  the  end  they  aim  at 

I  think  that  the  Lord  Ordinary  has  judged  rightly  in  con- 
fining his  interlocutor  to  the  declaratory  couclusions.  I  confess 
I  do  not  see  my  way  at  present  to  go  further. 

In  the  first  petitory  conclusion  the  pursuers  crave  a  decree 
ordaining  the  Senatus  Academicns  to  make  regulations  for  the 
instruction  of  the  pursuers,  and  for  their  ultimate  graduation  ; 
and  particularly  the  pursuers  crave  decree  ordaining  the  Senatus 
to  direct  the  various  professors  whose  duty  it  is  to  give  instruc- 
tion in  medicine,  to  permit  the  attendance  of  the  pursuers  in 
their  classes  *'  along  with  male  students."  This  proposed  mode 
of  prosecuting  the  study  of  medicine  by  women — this  proposed 
attendance  in  classes  along  with  male  students — has  been,  I 
think,  rightly  negatived  by  the  Lord  Ordinary. 

In  the  first  place,  I  am  of  opinion  that  the  Senatus  (who  are 
the  defenders)  have  not  the  power  to  direct  or  effect  an  arrange- 
ment for  the  attendance  of  women  in  mixed  medical  classes,  as 
here  concluded  for.  It  is  not  the  part  of  the  Senatus  to  direct 
a  change  of  such  importance ;  and  it  would  be  a  change  opposed 
to  the  express  words  of  the  regulation  of  the  University  Court 
—the  very  regulation  on  which  the  only  case  which  the  pur- 
suers can  present  must  stand.  That  regulation,  which,  as  the 
parsuers  must  contend,  and  do  contend,  has  the  force  of  Univer- 
sHy  law,  declares  in  express  terms  that  the  medical  instruction 
giTen  shall  be  in  separate  classes ;  and  I  cannot  discover  any 
authority  or  any  principle  to  support  the  conclusion  against  the 
Senatus  for  reversal  of  the  regulation  of  the  University  Court 

But,  even  if  the  power  of  the  Senatus  to  direct  the  arrange- 
ment for  mixed  classes,  as  desired  by  the  pursuers,  were  conceded, 
I  should  still  be  of  opinion  that  this  Court  ought  not  to  ordain 
the  Senatus  to  direct  such  arrangement 

.  I  fully  and  respectfully  recognise  the  high  qualities,  capacities, 
and  vocation  of  women.  I  recognise  especially  the  fact  that 
the  elevation  of  women  in  domestic  and  social  position  is  one  of 
the  blessed  fruits  of  Christianity.  There  are  few,  indeed,  who 
hold  intelligent  and  virtuous  women  in  higher  estimation  than 
I  do.  It  is  very  much  for  their  own  sake,  and  on  account  of 
the  respect  which  I  entertain  for  them,  that  on  this  particular 
point  I  feel  it  my  duty  to  state  my  decided  opinion,  that  the 
promiscuous  attendance  of  men  and  women  in  mixed  classes  of 
medical  study,  such  as  anatomy,  surgery,  and  obstetric  science, 
with  concomitant  participation  in  direction,  demonstration,  and 
elinical  exposition,  is  a  thing  so  unbecoming  and  so  shocking — 
•o  perilous  to  the  delicacy  and  purity  of  the  female  sex— to  the 
Tsry  crown  and  charm  of  womanhood — and  so  reacting  on  the 
spirit  and  sentiment  which  sustains  the  courtesy,  reverence,  and 
tenderness  of  manhood— that  the  law  and  constitution  of  the 
University,  bound  to  promote,  and  seeking  to  promote,  the  ad- 
Tsnoement  of  morality  as  well  as  knowledge,  cannot  sanction  or 
accept  such  attendance. 

I  suggest  no  doubt  in  regard  to  the  motives  which  impel  the 
pcmuers  to  make  their  present  demand  for  attendance  on  mixed 
elasses,  in  order  to  attain  the  educational  ends  which  they  have 
in  view.  I  give  them  credit  for  the  best  motives ;  but  I  enter- 
tain the  strongest  opiuion,  that  the  welfare  of  the  University, 
the  character  of  the  medical  school,  and  the  best  interests  of 
the  ladies  themselves,  would  be  put  in  peril  by  conceding  to 
tksm  the  privilege— -I  would  call  it  the  fatal  boon*— of  attendance 
fal  mixed  olswca  in  medical  study. 


The  second  or  alternative  petitory  conclusion  is  for  decree 
ordaining  the  professors  whose  duty  it  is  to  give  instruction  in 
medicine,  to  impart  that  instruction  to  the  pursuers  and  other 
women  in  separate  classes. 

It  is  not  quite  so  clear  in  this  matter  as  in  that  of  the  mixed 
classes,  that  the  Senatus  has  not  the  power  to  make  an  order 
on  the  professors  to  the  effect  craved  in  this  alternative  con- 
clusion. But  I  am  of  opinion  that  they  have  not  the  power.  I 
think  that  the  University  Court  might  probably  have  power  to 
make  such  an  order  if  it  were  right  to  do  so.  But  the  Univer- 
sity is  not  a  defender,  and  the  University  Court  is  not  a  defender, 
and,  under  these  conclusions  we  can  only  pronounce  a  decree 
against  the  Senatus  Academicus.  Whether,  having  regard  to 
the  terms  of  the  Regulations  of  1869,  in  which  a  command  or 
direction  to  the  medical  professors  is  scrupulously  avoided,  the 
Senatus  can  in  this  action  be  competently  decerned  to  issue  to 
the  professors  a  command  or  order  which  the  University  Court 
refrained  from  issuing,  seems  to  me  extremely  doubtful.  But, 
even  assuming  the  comi)etency,  I  am,  after  some  hesitation,  now 
of  opinion  that,  if  there  is  no  arrangement  made,  as  ** permitted" 
by  the  Regulations,  between  the  pursuers  and, the  medical  pro- 
fessors, then  the  Senatus  ought  not,  under  this  action,  to  be 
decerned  and  ordained  by  this  Court  to  issue  an  order  upon  the 
su})ject  The  Regulations  have  left  it  on  a  permission ;  and  I 
think  it  was  so  left  by  the  University  Court  adTisedly,  and  in 
order  to  secure  both  to  the  medical  ))rofe9sors  and  to  the  ladies 
the  opportunity  and  the  power  of  adjusting,  by  arrangement, 
the  question  of  attendance  in  separate  classes.  It  is  an  appro- 
priate matter  for  arrangement ;  though  it  is  certainly  true  that 
the  inducements  and  facilities  for  arrangement  may  be  diminished 
by  the  irritation  of  a  lawsuit  Besides,  there  are  obvious  prac- 
tical difficulties  in  the  way  of  arrangement  for  securing  medical 
instruction  to  a  few  ladies  in  separate  professional  classes,  to  be 
taught  by  eminent  gentlemen,  whose  engagements  within  and 
without  the  University  are  numerous  and  important  Still, 
arrangement  may  not  be  hopeless.  At  all  events,  compulsion 
or  authoritative  direction  was  not  contemplated  in  the  resolutions. 

Another  suggestion  for  the  prosecution  of  the  medical  studies 
of  the  ladies,  and  for  their  ultimate  graduation,  if  their  right 
shall  be  declared,  has  been  adverted  to  in  the  pleadings,  and  is 
noticed  by  the  Lord  Ordinary.  I  mean  the  recognition  by  the 
University,  and  by  the  Medical  Faculty,  of  extra  academical 
teachers,  whose  lectures  and  instructions  might  be  reckoned 
sufficient  for  the  purposes  of  female  graduation,  the  ladies  being 
ascertained  by  examination  to  be  duly  qualified.  Such  recogni- 
tion, in  the  event  of  the  failure  of  arrangement,  and  of  declina- 
ture by  a  medical  professor  in  the  University  to  open  a  sepa- 
rate class  for  ladies,  might  perhaps  meet  some  of  the  difficulties 
in  the  way  of  giving  practical  effect  to  a  decree  according  to  the 
declaratory  conclusions  of  this  action.  But  in  regard  to  any 
such  plan  nothing  can  be  done  at  present  It  must  be  left  as 
matter  for  arrangement. 

I  have  only  to  add,  that  I  think  the  leading  questions  pre- 
sented to  us  so  important  to  the  administration,  the  good  order, 
and  the  whole  interests  of  the  University,  as  to  raise  no  doubt 
of  the  right  of  the  defenders  to  insist  for  judicial  determination 
of  these  questions;  and  I  feel  sure  that,  in  the  course  which 
they  have  taken  they  have  been  actuated  by  no  unworthy  motive, 
and  that  if  the  law  is  declared  against  the  pleas  of  the  defenders, 
they  will  deal  honourably  and  liberally  with  the  pursuers. 

Though  not  in  all  respects  concurring  in  the  views  of  the 
Lord  Ordinary,  I  substantially  concur  in  the  result  at  which  he 
has  arrived  ;  and  I  think  we  should  adhere  to  his  judgment,  as 
limited  to  the  declaratory  conclusions  of  the  action.  Beyond 
these  declaratory  oonclusions  I  cannot  go ;  and  in  regard  to  the 
petitory  conclusions,  I  think  that  tibe  defenders  are  entitled  to 
absolvitor. 

Lord  Jkbyiswoodb. — I  had  an  opportunity  of  perusing  a 
proof-sheet  of  the  opinion  of  Lord  Deas  in  this  case,  and  I  have 
carefully  reconsidered  that  opinion  since  it  has  been  circulated. 

I  concur,  without  reservation,  in  the  general  course  of  reason- 
ing of  that  opinion,  and  in  the  conclusion  at  which  Lord  Deas 
has  there  arrived  ;  and  I  therefore  prefer  to  refer  to  it  as  the 
basis  of  the  judgment  which  ought^  in  my  view,  to  be  pro- 
nounced, rather  than  to  run  the  risk  of  error  in  the  ooune  of 
unnecessary  repetition. 
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Lord  OsHiBALB.^It  is  not  only  unnecessary,  but  would  be 
quite  beside  the  legal  question  vrhich  the  Court  has  now  to  de- 
termine, to  consider  whether  it  is,  or  is  not>  desirable  that  women 
should  possess,  equaUy  with  men,  the  rights  and  privileges 
claimed  for  them  in  the  preseut  action.  The  only  question 
which  the  Court  has  to  determine  is,  whether  by  law  women  do, 
or  do  not,  possess  these  rights  and  privileges. 

It  is  certainly  a  circumstance  not  a  little  remarkable  that  if 
women  have  always  possessed  the  rights  and  privileges 
referred  to,  as  maintain^  by  the  pursuers,  no  instance  of  their 
having  been  ever  either  claimed  or  exercised  is  alleged  to  have 
occurred  before  the  present  controversy  arose  since  the  estab- 
lishment of  Universities  in  Scotland  about  four  centuries  ago. 
On  the  contrary,  it  is  allowed  by  the  pursuers  to  be  taken  as 
an  acknowledged  and  indisputable  fact  that  there  has  never 
been  any  such  instance.  Nor  can  the  pursuers  say  that  by 
Papal  Bull,  Royal  Charter,  or  other  instrument  having  reference 
to  the  foundation  of  the  Scottish  Universities,  the  admission  of 
women  as  students  at  any  of  them  is  expressly  recognised.  The 
utmost  the  pursuers  contend  for  is,  that  while  by  these  instru- 
ments the  right  of  women  to  be  students  is  not  expressly  recog- 
nised, neither  is  there  in  any  of  them  an  express  exclusion  of 
women  as  students.  But  although  this  may  be  so,  it  is  not 
unimportant  to  observe  that  the  language,  not  only  of  the  found- 
ing writs  of  the  Scottish  Universities,  but  also  of  some  at  least 
of  their  disciplinary  regulations,  are,  according  to  their  ordinary 
and  natural  sense,  indicative  rather  than  otherwise  of  an  under- 
standing, to  say  the  least  of  it,  that  males  alone  were  contem- 
]ilated  to  be  admissible  as  students,  as  in  point  of  fact  they  have 
hitherto  exclusively  been.  This  is  of  itself  suflScient  to  raise  a 
very  strong  presumption  that  the  rights  and  privileges  now 
claimed  by  the  pursuers  were  never  intended  to  be,  and  in  reality 
never  were,  conferred  on  women. 

It  will  not  do  to  argue,  as  the  pursuers  do,  that  the  turbulent 
condition  of  the  times  and  state  of  society  in  Scotland  satis- 
factorily account  for  this.  That  these  causes  may  have  to  some 
extent  retarded  the  progress  of  education  and  learning  in  the 
Universities  in  Scotland  is  intelligible  enough  ;  but  that  they 
should  have  operated  adversely  to  the  femide  and  not  to  the 
other  sex,  is  scarcely  intelligible  at  all,  and  has  certainly  not 
been  shown  to  have  been  the  case.  The  fact,  indeed,  of  the 
warlike  struggles  which  prevailed  in  Scotland  during  the  i)eriod 
referred  to—  engaging  as  they  must  have  done  the  young  men 
of  the  country — not  having  led  to  the  education  and  training  of 
the  youth  of  the  opposite  sex  to  medical  and  other  peaceful 
professions,  might  be  founded  on  with  more  plausibility  and 
effect  by  the  defenders,  in  support  of  their  view  that  females 
were  not  admissible  as  students  at  Universities. 

Having  regard,  then,  to  what  has  been  the  long,  uniform,  and 
uninterrupted  usage,  not  only  of  the  Edinburgh  but  all  the 
other  Scottish  Universities  since  their  establishment  centuries 
ago,  it  cannot  well  be  questioned,  I  think,  that  it  must  hitherto 
also  have  been  the  general  understanding  of  the  country  that 
women  had  not  the  right  of  admission  as  students  at  any  of 
them.  And  if  so,  the  presumption  against  the  existence  of  any 
such  right,  or  that  it  ever  was  intended  to  be,  or  was  ever  in 
point  of  fact  conferred  on  women,  seems  irresistible. 

It  is  a  well-established  principle  of  law  that  writings,  even 
Acts  of  Parliament,  more  especially  those  of  ancient  date,  the 
terms  of  which  leave  their  true  meaning  and  effect  doubtful  or 
obscure,  may  be  cleared  up  and  interpreted — not  controUed  or 
altered — by  the  usage  or  possession  which  has  followed  upon 
them.  Not  only  is  this  principle  well  and  firmly  established, 
but  it  is  also  one  of  very  general  ajiplication.  It  has  been  held 
to  operate  alike  in  the  interpretation  of  Acts  of  Parliament  of 
an  old  date,  ancient  charters,  and  other  writings,  whether  re- 
lating to  contracts  between  individuals,  or  to  the  constitution  of 
public  rights  and  trusts  affecting  local  as  well  as  national 
interests.  Thus,  in  the  case  of  the  Magistrates  of  Dunbar  v. 
the  Heritors  of  Dunbar  (lOth  April  1835,  1  Sh.  and  M'L.,  p. 
134),  Lord  Brougham,  in  reference  to  the  question  how  far 
usage  was  admissible  to  interpret  the  true  meaning  and  effect  of 
a  Statute,  observed — ^*When  the  Statute  uses  a  language  of 
doubtful  import,  the  acting  under  it  for  a  long  course  of  years 
may  well  give  an  interpretation  to  that  obscure  meaning,  and 
reduoa  that  uncertainty  to  a  fixed  sense :  optima  Ugum  tnUr- 
pre$  eoniiutudo^  which  is  sometimes  termed  oontemporaneous  i 


exposition  ;  and  where  you  can  carry  back  the  usage  for  a  cen- 
tury, and  have  no  proof  of  a  contrary  usage  before  that  time, 
you  ifairly  reach  the  point  of  contemporary  exposition."    So  alio 
in  the  case  of  Macdonald  v.  The  Governors  of  Heriot*s  Hospital 
(7th  April  1830,  4  W.  and  S.  98),— a  case  of  contract  between 
individuals — Lord  Wynford,  in  the  House  of  Lords,  in  moving 
the  affirmance  of  the  judgment  of  fhia  Court,  observed  that 
**  old  writings  might  be  expounded  by  contemporaneous  usage," 
and  that  *'  there  can  be  no  means  of  getting  at  the  meaning  of 
old  instruments  so  satisfactorily  as  that  of  seeing  how  the  partin 
acted  under  them  at  the  time  they  were  made,  and  have  sisce 
continued  to  act."    So  also  in  the  recent  cases  of  White  v.  Tk 
Kirk-Session  of  Einglassie  (14th  June  1869,  5  M*P.,  867),  ai 
Flockhart  r.  The  Kirk-Session  of  Aberdour  (14tli   November 
1869,  8  M'P.,  p.  176),  where  the  question  was  whether  certiii 
property  and  funds  which  had  been  constituted  by  ancient  write 
in  trust  "  for  behoof  of  the  poor  of  the  pariah,"  without  specify- 
ing particularly  what  descrijition  or  class  of  poor  was  meant,  il 
was  decided,  on  interpreting  the  writs  by  the  usage  and  poaft> 
sion  which  had  followed  on  them,  that  the  property  and  fnidi 
in  dispute  fell  to  be  administered  under  the  Poor  Law  Amcid- 
ment  Act  of  1845  by  the  Heritors  and  Kirk-Session  for  beho«f 
of  the  legal  poor  of  the  parish, — Lord  Curriehill,  who  gave^ 
leading  judgment  in  the  former  of  these  cases,  conchiding  Ui 
observations  as  follows  .* — **  I  think  that  the  usage  which  h» 
followed  on  the  title  by  which  this  trust  was  constituted,  sad 
under  which  it  was  held  at  the  time  of  the  passing  of  the  .Act 
of  1845,  and  the  manner  in  which  it  has  been  i^ossessed  sad 
dealt  with,  satisfactorily  explain  that  according  to  its  true  in- 
port  the  trust  thereby  created  was  for  behoof  of  the  poor  of  tk 
jiarish  in  the  sense  of  the  52d  section  of  the  Poor  Law  Amcod- 
ment  Act."     And  in  accordance  with  these  preoedents— ssd 
many  more,  in  varying  circumstances,  might  be  cited  in  tbe 
law  and  practice  of  Scotland — there  may  be  noticed,  as  iUuitrs- 
tive  of  the  same  principle  in  the  law  and  practice  of  Eoglssd, 
the  case  of  the  Attorney-General  v.  Dmnmiond,  1  Dnuyssd 
Warren,  p.  353,  where,  in  reference  to  a  question  tonchiBg  the 
objects  of  a  trust  and  the  parties  entitled  to  participate  in  tk 
benefits  of  it,  Lord-Chancellor  Sugden  observed  (p.  368  of  Ik 
Report),  **  One  of  the  most  settled  rules  of  law  for  the  oooitam^ 
tion  of  ambiguities  in  ancient  documents  is  that  yon  may  resort 
to  contem]K>raneous  usage  to  ascertain  the  meaning  ctf  a  dedL 
Tell  me,  *'  said  his  Lordship,  **  what  you  haye  done  under  woA  • 
deed,  and  I  will  tell  you  what  it  means." 

What,  however,  is  perhaps  of  still  greater  importanfe  mi 
applicability  to  the  present  case  are  the  very  recent  decisiootcf 
the  Courts,  both  of  Scotland  and  England,  on  the  rigM  cf 
women  to  the  exercise  and  enjoyment  of  the  electoral  franduK. 
In  the  case  of  Brown  v,  Ingram  (19th  December  1868.  7 
M'P.,  281)  in  Scotland,  and  of  Charlton  v.  Lings  (9th  No- 
vember 1868,  Law  Reports,  Common  Pleas,  vol.  ir.  p.  374) 
in  England,  it  was  determined,  without  any  dissent  m 
the  bench,  that  women  have  no  such  right ;  and  it  ii 
clear  from  the  published  reports  of  the  cases  that  tlii 
determination  was  arrived  at,  not  in  respect  of  women  hmg 
expressly  debarred,  by  statute  or  otherwise,  from  exerdsiBgtk 
electoral  franchise,  but  mainly,  if  not  entirely,  in  respect  of  tk 
immemorial  usage  which  had  prevailed  in  the  matter.  The  n* 
port  of  the  case  in  Scotland,  although  very  brief,  expressly  ksn 
that  *'  their  Lordshijis  rested  their  decision  njion  the  fact  tkt 
there  was  a  long  and  uninterrupted  custom  in  Scotland  limiti^ 
the  franchise  to  males."  And  in  reference  to  some  exoepti«Bil 
instances  to  the  contrary  of  a  very  old  date,  founded  on  in  tk 
English  case,  Lord  Chief-Justice  Bovill  is  reported  to  have  !»• 
marked,  **  But  these  instances  are  of  comparatively  littk  wci^ 
as  opposed  to  uninterrupted  usage  to  the  contrary  for  serenl 
centuries ;  and  what  has  been  commonly  received  and  acqn- 
esced  in  as  the  law  raises  a  strong  presumption  of  what  the  bv 
is,  and  at  least  throws  upon  those  who  have  questioned  it  tk 
burden  of  proving  that  it  is  not  what  it  haa  been  so  undenlool 
to  be." 

I  am  unable,  therefore,  to  see  how,  in  the  fac«  of  thcae  asAo* 
rities,  and  the  well-established  principle  of  law  iUnstnted  ky 
them,  that  women  are  now  for  the  first  time^  and"  after  ccntaM 
of  a  uniform  and  uninterrupted  adverse  usage,  to  be  foimd  ea- 
titled  to  the  enjoyment  and  exercise  of  the  ri|^ts  and  prifile^ 
claimed  for  them  in  this  action.    Nor  oan  I  we  thai  tbs  mt» 
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of  the  Bologna,  or  any  other  foreign  University,  can  affect  a 
question  which  must  be  governed  by  the  usage  of  this  country 
alone.  The  reference  in  one  of  the  founding  charters  of  the 
Edinburgh  University  to  the  rights  and  privileges  of  the  other 
Scotch  Universities,  and  in  that  way  indirectly,  through  the 
founding  writs  of  the  University  of  Glasgow,  to  a  Papal  Bull 
conferring  certain  rights  and  privileges  on  the  University  of 
Bologna,  can,  I  think,  be  held,  at  most,  merely  to  relate,  in  the 
words  of  the  Lord  Ordinary  in  the  note  to  his  judgment  in  the 
present  case,  to  **  immunities  from  local  and  other  taxes,  and 
from  the  jurisdiction  of  the  ordinary  tribunals  ;  and  as  it  is 
certain  that  none  of  these  privileges  now  belong  to  any  Scottish 
University,  not  much  assistance  can  be  got  by  any  party  from 
the  Papal  Bull."  Not  only  do  I  think  that  no  assistance  can  be 
got  from  the  Papal  Bull  referred  to,  but  that  the  fact  that,  not- 
withstanding the  reference  made  to  it  in  the  establishment  of 
the  University  of  Glasgow,  and  in  the  establishment  of  the 
University  of  Edinburgh  to  thattjf  Glasgow,  these  Universities 
liave  not  been  saved  even  from  local  and  other  taxes,  or  from 
the  jurisdiction  of  the  ordinary  tribunals,  is  very  significant,  as 
showing  that  it  never  was  intended,  and  cannot  be  held,  that  a 
Scottish  University,  founded  subsequent  to  the  Reformation,  as 
the  University  of  Edinburgh  was,  should,  in  respect  of  a  Bull 
ivned  by  the  Pope,  in  a  country  where  at  the  time  he  was  held 
to  be  all  but  omni])oteut,  stand  in  the  anomalous  and  unconsti- 
tutional position  of  enjoying  rights  and  privileges  unknown  to 
and  inconsistent  with  the  laws  and  usages  of  ScoUand.  Besides, 
the  alleged  usage  of  the  CJniversity  of  Bologna  and  other  foreign 
Universities,  on  which  the  pursuers  so  largely  found,  is  not,  on 
their  own  showing,  so  satisfactorily  explained  and  established 
ss  to  be  relied  on  as  evidence  at  all  in  the  judicial  determination 
of  any  litigated  cause.  In  no  view,  therefore,  can  I  see  that 
the  alleged  foreign  usage  can  be  held  in  the  present  dispute  to 
obviate  the  effect  of  the  long  and  uninterrupted  usage  of  every 
University  in  Scotland. 

And  just  as  little  can  it,  in  my  opinion,  be  taken  as  sufficient 
to  obviate  the  effect  of  this  long  and  uninterrupted  usage  in 
Scotland  adverse  to  the  rights  and  privileges  now  claimed  for 
women,  that  such  rights  and  privileges  are  of  the  nature  of  res 
mertB/aetdtcUis,  and  therefore  that,  as  it  has  not  been  shown 
that  such  rights  and  privileges  have  ever  been  claimed  and  re- 
fused, the  non-exercise  of  them  is  of  no  consequence  ;  for  any 
rach  view  as  this  obviously  proceeds  on  the  assumption  that  the 
alleged  rights  and  privileges  originally  existed  and  still  exist. 
But  that  is  the  question  in  dispute  ;  and  if  my  previous  reason- 
ing be  sound,  and  the  authorities  I  have  referred  to  at  all  in 
point,  there  can  be  no  foundation  for  any  such  assumption. 

On^the  leading,  and  as  it  appears  to  me  the  fundamental 
question,  therefore,  involved  in  the  present  controversy,  I  can 
ontertain  no  doubt  that  women  are  not  entitled  by  and  under 
the  constitution  of  the  Edinburgh  University,  as  it  existed  prior 
to  the  regulations  immediately  to  be  noticed,  to  the  rights  and 
privileges  claimed  by  the  pursuers. 

It  is  maintained,  however,  and  is  apparently  relied  upon  by 
tha  Lord  Ordinary  as  the  chief  support  of  his  judgment,  that 
the  right  of  women  to  be  educated  for  the  medical  profession  in 
the  University  of  Edinburgh  has  been  established,  if  it  did  not 
prerionsly  exist,  by  the  Regulations  of  the  University  Court  of 
10th  November  1869.  Now,  although  it  may  be,  and  I  think 
it  i%  matter  of  regret  that  anything  should  have  occurred,  how- 
erer  unintentional,  calculated  to  mislead  the  pursuers,  or  to 
inspire  them  with  expectations  which  are  incapable  of  fulfilment, 
I  am  quite  unable  to  see — giving  to  these  Regulations  all  the 
•ffisot  that  can  legitimately  or  reasonably  be  ascribed  to  them — 
how  the  Senatus  Academicus,  who  are  the  only  parties  besides 
the  Chancellor  called  as  defenders  in  the  present  action,  have 
the  power,  even  were  they  willing,  to  afford  to  the  pursuers  the 
Uniyersity  education  and  privileges  they  claim.  The  Senatus 
la  subject  to  the  control  of  the  other  governing  bodies,  and 
eepeoially  of  the  University  Court.  The  latter  again  have,  by 
the  Begulations  referred  to*  merely  found  that  women  may  re* 
oetre  medical  education  at  the  University  in  classes  by  them- 
■elves,  separate  from  the  male  sex;  but  the  pursuers  have  entirely 
failed  to  show  how  in  existing  circumstances,  or  under  the 
present  constitution  and  establishment  of  the  University,  ar- 
langements  for  that  purixwe  could  be  made  and  enforced. 
Cvtein  it  is^  at  leasti  that  according  to  the  Universitjy  Act  of 


1858,  independently  of  everything  else,  the  Senatus  Academicus 
are  by  themselves  powerless  in  the  matter.  It  is  impossible  to 
assume,  and  assuredly  it  has  not  been  shown,  that  the  Senatus 
can,  by  any  power  or  means  they  at  present  possess,  provide 
separate  classes  for  the  education  of  women,  and  yet  the  Lord 
Ordinary  in  the  note  to  his  judgment  says,  that  he  thinks  "  the 
pursuers  are  entitled  to  be  admitted  as  students  of  the  Univer* 
sity  for  the  study  of  medicine  therein,  and  they  are  entitled  to 
be  matriculated  as  students,  subject  only  to  the  special  con- 
dition that  they  shall  be  taught  in  separate  classes  confined  en- 
tirely to  women."  But  how,  and  in  what  manner,  such  separate 
classes  are  to  be  for  the  first  time  established  in  the  University 
has  not  been  explained.  Who  are  to  be  the  professors  or 
teachers  of  such  separate  classes  ?  Surely  not  the  present  pro- 
fessors of  the  University,  who  received  their  appointments  upon 
a  totally  different  footing.  Again,  if  separate  professors  or 
teachers  are  to  be  appointed  for  such  separate  classes,  who  are 
to  appoint  them,  and  by  whom  are  they  to  be  paid  ?  Surely  not 
the  Senatus  Academicus,  or  the  Chancellor  of  the  University,  or 
both  together.  And,  as  already  explained,  the  Senatus  Acade- 
micus have  not  in  existing  circumstances  the  power  to  admit 
women  as  students  to  be  educated  in  the  ordinary  classes  along 
with  males,  and  accordingly  the  Lord  Ordinary  has  himself  re- 
marked that  **  when  the  University  Court  has  prescribed  that 
women  shall  be  taught  in  separate  classes,  it  is  perfectly  vain 
to  attempt  to  compel  the  Senatus  to  make  a  regulation  thac 
women  shall  be  taught  in  mixed  classes  along  with  male 
students."  In  shorty  the  more  the  Regulations  referred  to  are 
examined,  the  more  clearly  will  they  appear  to  be  insufficient 
to  support  the  action  as  laid  by  the  pursuers. 

It  is  indeed  an  im[K>rtant  and  very  serious  question  whether 
these  Regulations  were  within  the  competency  of  the  governing 
bodies  of  the  University— all,  or  any  of  them —  to  enact,  and 
whether  they  can  be  recognised  as  having  any  effect  at  alL  The 
University  Court,  by  whom  they  were  enacted,  could  have  had 
no  power  to  do  so  except  under  the  Universities  Act  of  1858. 
Now,  the  only  power  bearing  on  the  matter  which  they  have, 
or  are  said  to  have,  under  that  Act,  is  that  which  is  contained  in 
the  12th  section,  authorizing  them  "to  effect  improvements  in 
the  internal  arrangements  of  the  University."  But  it  appears 
to  me  te  be  very  clear  that  this  neither  warranted  nor  contem- 
plated any  alteration  of  the  previously  existing  constitution  of 
the  University.  I  think  the  words  *'  improvemente  in  the  in- 
ternal arrangements  "  must  be  taken  te  mean,  as  the  words  them- 
selves necessarily  import,  not  changes  on  or  beyond,  but  within 
and  in  accordance  with,  the  constitution  as  it  existed.  And  it 
would  be  strange  indeed  if  a  power  had  been  given  te  the  Uni- 
venrity  authorities,  or  any  of  them,  te  change  the  constitution 
of  the  University  by  the  enactment  merely  of  regulations  from 
time  te  time  as  they  saw  proper — altering,  it  might  be,  one  day 
what  they  had  enacted  on  another.  The  University  Court  is 
only  one  of  the  governing  bodies  of  the  University,  and  it  cannot 
le  supposed  that  they  were,  either  separately  or  in  combination 
with  the  other  governing  bodies,  intended  to  have  had  any  power 
conferred  on  them  by  the  Act  of  1858  beyond  its  purpose,  as 
expressed  in  ite  preamble — viz.,  **  To  make  provision  for  the 
better  government  and  discipline  of  the  Universities  in  Scotland 
— viz.,  the  Uuiversities  of  St.  Andrews,  Glasgow,  Aberdeen,  and 
Edinburgh,  and  for  improving  and  regulating  the  course  of  study 
therein." 

If,  therefore,  it  is  te  be  held,  as  I  think  for  the  reasons  already 
stated  it  must,  that  by  the  fundamental  constitution  of  the  Uni- 
versity of  Eldinburgh,  as  it  stood  prior  to  and  under  the  Act  of 
18C8,  women  were  not  admissible  as  students,  or  had  the  other 
righte  and  privileges  claimed  by  the  pursuers^  and  that  it  were 
necessary  te  challenge  the  validity  and  binding  nature  of  the 
Regulations  in  question  as  going  beyond  the  constitution  of  the 
University  and  as  being  ultra  virea  of  the  University  Court  to 
enact,  I  should  think  that  this  oould  be  done,  and  may  be  held 
te  have  been  effectually  done,  by  the  defenders,  notwi^tandiug 
of  there  being  no  reduction  at  their  instance,  for  I  can  observe  no 
trace  of  such  a  technical  objection  or  bar  in  the  record.  Be  this, 
however,  as  it  may,  these  Regulations,  when  dosely  examined, 
will,  for  the  reasons  already  stated,  as  well  as  others,  be  found 
te  be  of  little  or  no  efficacy.  Most  assuredly  they  create  and 
impose  no  obligation  or  duty  either  on  theSenatas  or  the  Chan- 
ceUoTi  who  are  the  only  defsnders  called  in  this  aoiioii.    So  far  ^ 
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as  they  relate  to  the  teaching  of  women  as  students  in  the  Uni^ 
versity,  they  merely  enact  (1.)  that  **  Women  shall  be  admitted 
to  the  study  of  medicine  in  the  University  of  Edinburgh ;  (2.) 
that  the  instruction  of  women  for  the  profession  of  medicine 
shall  be  conducted  in  separate  classes,  confined  entirely  to 
women  ;  and  (3.)  that  the  professors  of  the  Faculty  of  Medicine 
shall  for  this  pur}>ose  be  ])ermitted  to  have  separate  classes  for 
women."  Taking  these  Regulations  together,  as  they  must  in 
order  to  be  intelligible  at  all,  it  is  very  obvious  that  there  is  no- 
thing enforceable  in  them  as  against  the  Senatus  Aoademicus, 
the  Chancellor,  or  the  professors.  The  professors  are  merely 
•*  permitted  "  to  have  separate  classes  for  women  if  they  please, 
but  that  cannot  be  converted  into  an  obligation  upon  them  to 
have  such  classes  whether  they  please  or  not  The  pursuers  do 
not  maintain  anything  so  absurd ;  and,  accordingly,  their  action 
or  com])laint  is  not  directed  against  the  professors,  or  any  of 
them.  And  what  is  their  complaint  or  ground  of  action  against 
the  Senatus  Academicus  and  Chancellor,  the  only  defenders  they 
have  called  ?  If  they  could  have  said,  and  had  said,  that  either 
of  these  parties  had.  impro])erly  interfered  to  prevent  the  ])ro- 
fessors  having  separate  classes  for  women,  one  could  imderstand 
that  an  action,  in  some  form  or  other,  might  lie  against  them, 
in  order  to  put  an  end  to  such  impro]>er  interference  ;  but  no 
aUegation,  or  plea,  or  ground  of  action  to  this  effect  is  to  be 
found  in  the  record.  It  is  clear,  indeed,  from  the  pursuers*  state- 
ments and  pleas  in  the  record,  as  well  as  from  their  argument 
in  their  written  case,  that  their  complaint  is,  not  that  the  de- 
fenders or  any  other  party  had  prevented,  or  attempted  to  pre- 
vent, them  enjoying  the  full  benefit — whatever  that  may  be — 
of  the  Regulations  in  question,  but  that  arrangements  have  not 
been  made  whereby  the  difficulties  and  obstacles  in  the  way  of 
their  attaining  their  objects  under  these  Regulations,  as  they 
stand,  might  be  removed.  They  accordingly,  finding  that  the 
professors  did  not  choose  to  o])en  sejiarate  classes  for  the  educa- 
tion of  women,  would  appear  to  have  made  various  efforts,  which 
they  set  out  in  the  record,  to  have  the  difficulties  thus  arising ' 
obviated  or  overcome.  But  it  also  appears  that  these  efforts  of 
the  pursuers  proved  unavailing ;  and,  in  particular,  it  appears, 
on  their  own  showing  in  the  19th  article  of  their  condescen- 
dence, that  the  University  Court — not  the  Senatus  or  theChan- 
ceUor,  the  only  defenders  here — on  the  8th  of  January  1872, 
shortly  before  the  institution  of  the  present  action,  declined 
to  assist  the  pursuers  further  than  they  had  previously  done  in 
the  attainment  of  their  objects. 

So  standing  matters,  the  present  action  was  brought,  contain- 
ing several  declaratory  conclusions,  in  the  broadest  and  most 
comprehensive  terms,  of  the  pursuers'  right  to  be  admitted  as 
students  and  to  receive  education  in  the  University  of  Edinburgh, 
not  in  separate  classes  providing  the  professors  were  pleased  to 
open  such  for  them  in  terms  of  the  Regulations,  but  indepen- 
dently of  the  Regulations  and  the  conditions  they  im])Ose  alto- 
gether; and  these  declaratory  conclusions  are  followed  by 
various  petitory  ones,  intended,  obviously,  for  the  purpose  of  en- 
forcing the  decree  asked  for  in  terms  of  the  former.  In  short,  it 
is  manifest,  I  think  beyond  all  question,  that  the  object  of  the 
pursuers — looking  not  only  at  the  conclusions  of  their  summons, 
but  also  at  their  statements  and  pleas  in  the  record — was  to 
obtain  something  quite  different  from  what  they  could  obtain 
under  the  Regulations.  This,  indeed,  is  sufficiently  obvious 
from  the  note  itself  of  the  Lord  Ordinary.  Thus,  the  pur- 
suers in  the  first  petitory  conclusion  insist  that  the  Senatus 
shall  be  ordained  to  make  regulations  whereby  they  may  re- 
ceive instruction  in  the  University  '*  as  is  required  to  qualify 
for  graduation  in  medicine,*'  and,  in  particular,  to  use  the  words 
of  the  Lord  Ordinary,  "  that  they  should  direct  and  appoint  the 
various  professors  whose  duty  it  is  to  give  instruction  in 
medicine  to  permit  the  attendance  of  the  pursuers  upon  their 
classes  along  with  male  students."  But  the  Lord  Ordinary 
remarks  upon  this  that  there  are  '*  no  sufficient  grounds  for 
pronouncing  any  such  decree,  and  there  are  conclusive  reasons 
why  no  such  decree  should  be  pronounced.  *'  The  Lord  Ordinary 
then  proceeds  to  deal  with  another  of  the  pursuers*  conclusions 
— viz.,  that  whereby  they  seek  to  have  the  Senatus  compelled 
to  make  regulations  contrary  to  those  which  have  been  already 
made  by  the  University  Court ;  and  in  reference  to  this  conclu- 
sion he  states,  for  reasons  quite  irresistible,  that  '*this  cannot 
possibly  be  done."    And  he  adds,  that  '*  this  difficulty  was  so 


strongly  felt  by  the  counsel  for  the  pursuers  that  he  eventually 
abandoned  the  first  petitory  conclusion,  and  relied  ui'on  the 
alternative  that  the  Senatus  should  be  compelled  to  oider  the 
professors  to  teach  the  pursuers  in  separate  classes.  But,"  the 
Lord  Ordinary  goes  on  to  say,  "  here  the  same  difficulty  arises. 
The  Senatus  have  no  power  to  make  such  an  order — at  least, 
their  power  is  not  shown— and  the  University  Court,  whidi 
probably  has  the  j)Ower,  is  not  here.**  In  this  1  entirely  concor 
with  the  Lord  Ordinary,  except  in  so  far  as  be  seems  to  think 
that  the  University  Court  has  the  i>ower.  For  my  own  psit, 
I  am  unable  to  see  that  they  have  any  such  power  under  tlw 
existing  constitution  of  the  University.  The  only  other  mode 
by  which  it  is  suggested  that  the  pursuers  might  possibly  receive 
the  University  education  and  benefits  they  desire,  is  noticed  bj 
the  Lord  Ordinary  towards  the  end  of  his  note,  where  he  ssji 
that  **  If  not  the  Senatus,  at  least  the  University  Court,  has  on- 
doubted  i)ower  to  recognise  extra  academical  teachers  whuK 
courses  will  be  sufficient  for  the  purposes  of  graduation.'*  Biit  is 
making  this  observation  the  Lord  Ordinary  would  appear  to 
have  overlooked  the  fact,  brought  out  by  the  pursuers  themselTa 
in  the  19th  article  of  their  condescendence,  that  the  University 
Court  have  refused,  before  this  action  was  instituted,  to  ado|A 
any  such  course.  Nor  do  1  see  how  the  University  Court  could 
be  compelled  to  do  so,  at  least  in  this  action,  to  which  thty 
have  not  been  called  as  defenders  at  all,  even  supposing  it  wvt 
within  their  i)Ower.  Clear  it  is,  however,  in  my  apprehenaos, 
that  they  have  no  such  power ;  for,  as  explained  by  them  wha 
they  refused  the  application  which  had  been  made  to  them  «a 
the  subject  before  this  action  was  brought,  the  profiosed  meune 
would  im])ly  an  alteration  in  one  of  the  ordinances  for  grsdns- 
tion,  and  that  such  alteration  can  be  made  by  "  the  Univenitj 
Court  only  with  the  consent  expressed  in  writing  of  the 
Chancellor,  and  with  the  approval  of  her  Majesty  in  CoaDdL** 
It  is  nut  said,  however,  that  the  consent  of  the  Chancellor,  cr 
the  approval  of  her  Majesty,  has  been  obtained,  or  even  appliol 
for ;  and  no  compulsitor  can  be  given,  and  none  is  asked  for  ii 
the  present  action,  whereby  the  University  Court,  or  soy  of 
the  other  governing  bodies  of  the  University,  could  be  compelM 
to  take  the  requisite  steps  for  obtaining  for  the  purauen  th» 
benefit  of  extra  academical  classes. 

In  no  view,  therefore,  that  I  can  take  of  the  conducioBB  of 
the  pursuers*  summons,  have  I  been  able  to  see  how  they  en 
be  given  effect  to  by  any  decree  within  the  competency  of  ^ 
Court  to  pronounce  in  the  present  action.  The  Lord  Ordisny 
has,  no  doubt,  by  assuming  that  the  Regulations  of  the  Vnirti- 
sity  Court  of  10th  November  1869  aie  valid  and  binding,  aid 
must  be  taken  now  as  forming  part  of  the  constitution  of  ^ 
University,  given  effect  to  the  pursuers*  declaratory  concloaoBi 
subject  always  to  the  conditions  imposed  by  these  Regnlatioai.  . 
But  this,  in  substance  and  reality,  amounts  to  no  more  tlin 
that  the  pursuers  may,  if  they  can  get  it,  receive  instroctm 
in  medicine  in  the  University  in  separate  classes.  It  has  beei 
shown,  however,  and  is  indeed  maiide  a  prominent  part  of  tki 
pursuers'  complaint,  on  which  their  action  is  founded,  thattbej 
cannot  get  such  instruction,  as  the  necessary  means  for  giri^ 
it,  in  the  only  way  in  which  it  can  be  given,  do  not  exist  And 
it  has  also  been  shown,  and  is  acknowledged  by  the  Lord  OHi- 
nary,  that  neither  the  Senatus  nor  any  other  of  the  govemisg 
bodies  of  the  University,  or  all  of  them  together,  have  the  povtr 
to  supply  the  requisite  means,  and  consequently  that  tky 
cannot  be  compelled  to  do  so  by  any  decree  in  the  present  actioB 
even  had  they  been  called  to  it  as  defenders,  whi^h  they  hsvt 
not.  To  pronounce,  therefore,  in  this  state  of  matters  a  mot 
hypothetical  declarator — for  it  would  be  nothing  more— to  Ai 
effect  that  the  pursuers  are  entitled  to  receive  medical  instmctMi 
in  the  University,  provided  a  certain  state  of  things  is  broi^ 
about  to  enable  them  to  do  so,  appears  to  me  to  l^  a  very  idb 
and  useless  proceeding.  Accordingly,  the  pursuers  themselfef 
do  not  appear  to  desire  it.  Such  is  not  the  nature  of  the  cos- 
elusions  of  their  action  at  all,  and  none  of  their  statements  ff 
pleas  in  the  record  are  to  that  effect.  Nor  have  they  at  siy 
time,  or  in  any  shape,  so  far  as  I  can  diseoTer,  proposed  ts 
amend,  restrict,  or  modify  the  conclusions  of  their  sommoM  to 
any  effect  or  extent.  It  is  true  that  in  their  aigumentativeav 
it  is  stated  that  it  might  be  **  of  some  importance  tothepwiaai 
that  their  ground  of  action  should  be  affirmed,  even  to  fts 
limited  extent  of  having  it  found  that  they  are  i 
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disabilities  to  be  tbe  recipients  of  Uaiversity  degrees,  because 
in  that  case  the  pursuers  would  have  a  moral  claim  to  the  inter- 
yention  of  the  University  to  complete  their  studies,  even  if  it 
should  be  held  that  the  pursuers  cannot  legally  compel  the 
Univerdity  to  take  the  necessary  steps."  But  while  the  pursuers 
make  this  incidental  observation  in  their  argumentative  case, 
they  immediately  go  on  to  state  what  the  real  objects  of  their 
action  are — viz.,  those  concluded  for  in  their  summons,  and 
certainly  not  those  which  are  given  effect  to  by  the  judgment 
under  review.  I  can,  indeed,  very  well  understand  that  such 
a  decree  as  that  which  has  been  pronounced  by  the  Lord  Ordi- 
nary is  calculated  to  operate  prejudicially  in  place  of  favourably 
to  the  pursuers,  for,  in  reference  to  any  other  steps  they  may 
find  it  necessary  to  take  for  the  purpose  of  securing  their  objects, 
it  might  be  urged  against  them  that  as  they  had  already  accepted 
or  got  a  decree,  it  must  be  held  to  be  the  measure  of  their  rights, 
beyond  which  they  can  have  no  further  claim. 

I  mast  own,  therefore,  my  inability  to  see  any  reason  for 
thrusting  ufK>n  the  pursuers  a  decree  for  which  they  do  not 
ask,  and  which  can  be  oF  no  practical  use  to  them.  And  as  to 
giving  them  a  decree  which  is  not  concluded  for — which  may 
possibly  be  prejudicial  to  them — and  which  at  any  rate  can  only 
aerve  as  a  "  moral "  lever  to  assist  them  in  obtaining  in  some 
other  form  what  they  cannot  get  in  the  present  action — it 
appears  to  me  that  to  do  so  would  be  contrary  to  sound  legal 
principle,  and,  as  I  believe,  unprecedented  in  the  practice  of  the 
Court. 

In  the  view  I  have  taken  of  this  case,  as  now  explained,  it  is 
unnecessary  to  enter  on  the  question  whether,  if  the  pursuers 
were  to  succeed  in  qualifying  themselves  by  the  requisite 
University  education,  they  would  be  entitled  to  all  the  honours 
and  privileges  of  graduation,  for,  obviously,  matters  are  not 
advanced  to  the  position  which  calls  for,  or  admits  of,  the  satis- 
factory determination  of  any  such  question. 

I  have  only  further  to  remark  that,  if  the.  pursuers  have 
failed,  as  I  think  they  have,  to  support  their  claims  consistently 
with  the  constitution  of  the  University,  whether  couHidered  in 
connexion  with  the  Regulations  of  the  10th  of  November  1869, 
or  independently  of  these  Regulations,  it  is  unnecessary  to  inquire 
whether  any  other,  and  what,  remedies  are  o\^ii  to  them.  I 
>  may,  however,  be  permitte<l  to  remark  that  if  it  be  desirable, 
and  for  the  interests  of  the  country — and  I  do  not  say  it  may 
not — ^that  women  should  receive  University  education  to  qualify 
ihem  as  medical  practitioners,  it  rather  appears  to  me  that  it  is 
for  the  Crown  or  Legislature,  and  not  this  Court,  to  determine 
upon  what  footing,  and  under  what  arrangements,  this  should 
1)6  done. 

For  the  reasons  I  have  now  stated,  I  am  of  opinion  that  the 
icterlocutor  under  review  is  erroneous ;  that  it  ought  to  be  re- 
. called;  and  that  the  defenders  are  entitled  to  absolvitor  from 
the  present  action  as  laid. 

LoBD  Mure. — I  am  unable  to  view  this  case,  as  raised  in  the 
summons  and  record,  as  one  in  which  the  main  question  to  be 
diapoaed  of  is,  whether  the  pursuers,  in  respect  of  the  Regula- 
tions passed  by  the  University  Court  in  November  1869,  are 
entitled  to  decree  to  a  qualified  extent,  in  terms  of  some  of  the 
declaratory  conclusions  of  this  action,  with  a  view  to  their 
admission  to  graduation  in  medicine  in  the  CTniversity  of  Edin- 
burgh, in  the  event  of  such  additional  regulations  being  made 
by  the  University  authorities  as  will  enable  the   pursuers  to 

,  obtain,  which  they  cannot  at  present  do,  that  instruction  within 
ihe  University  which  is  essential  to  graduation ;  and  which,  by 

'.MMoibdeing  the  defenders,  the  Senatus  Academicus,  from  the 
two  leading  petitory  conclusions  of  the  summons,  it  seems  to  be 
admitted  that  the  pursuers,  even  under  those  Regulations,  are 
not  entitled  to  demand,  and  are  therefore  not  in  a  position  to 

.  enforce. 

A  larger  question,  and  one  of  more  general  importance  is,  in 
my  opinion,  distinctly  raised  for  decision  under  these  declaratory 

.  oondosions,  and  in  the  pleadings  by  which  they  are  supported, 
the  question,  namely, — Whether,  according  to  the  law  and  con- 
•txtutiou  of  the  University  of  Edinburgh,  women  are  entitled, 
upon  payment  of  the  matriculation  and  other  fees,  to  attend  the 
oTiitrt  of  any  of  the  professors,  and  are  entitled  to  demand  from 
the  professors  the  instruction  which  is  necessary  to  the  obtain- 
.  Ing  of  degteee,  and  which  the  professors  are  boood  to  give  them. 


The  case  is  expressly  so  put  in  the  first  and  second  pleas  in  law 
for  the  pursuers,  as  the  ground  on  which  decree  is  sought  in 
terms  of  the  leading  declaratory  conclusions  of  the  action ;  and 
this  question  must,  I  think,  in  the  first  instance  be  disposed  of, 
before  dealing  with  the  more  limited  one  raised  under  the 
University  Regulations. 

Upon  this  new  and  very  important  question  I  have,  without 
much  difficulty,  arrived  at  the  conclusion  that  this  demand  of 
the  pursuers  to  be  admitted,  as  matter  of  legal  right,  to  the  full 
privileges  of  students  in  the  University  of  Edinburgh,  is  not 
well  founded.  The  claim  is  rested  on  the  charters  and  Parlia- 
mentary Ratification  of  the  14th  of  August  1621,  by  which  the 
University  was  established ;  and  which,  while  they  do  not 
contain  any  express  exclusion  of  females  from  University  rights 
and  privileges,  conferred  upon  the  College,  as  then  constituted, 
all  the  rights,  liberties,  and  privileges  which  pertained  to  any 
other  College  in  the  realm.  And  the  pursuers'  claim,  as  I  under- 
stand it,  is  rested  not  so  much  on  the  express  words  of  the 
charters  and  Parlimentary  Ratification  of  1621,  as  upon  the  fact 
that  by  these  deeds  there  was  conferred  upon  the  College  of 
Edinburgh  all  the  privileges  which  pertained  to  the  other  Colleges 
in  Scotland  which  were  founded  by  Papal  Bulls ;  by  which  it  is 
maintained  that  these  Colleges,  and  the  University  of  Glasgow 
in  particular,  were  placed  in  all  respects  on  the  same  footing  as 
the  University  of  Bologna,  in  which  females  appear  to  have  been 
occasionally  admitted  to  corporate  privileges  and  graduation. 

As  regards  this  reference  to  the  usage  at  Bologna,  it  does  not 
appear  to  me  that  the  pursuers  can  take  any  benefit  by  it. 
Because,  having  regard  to  the  conflict  of  evidence  which  there 
is  in  the  information  which  has  been  laid  before  the  Court  in 
regard  to  the  admission  of  females  to  graduation  at  Bologna,  I 
am  not  satisfied  that  there  is  evidence  sufficient  to  instruct  th^t 
any  usage  existed  in  that  University  of  the  nature  contended 
for  on  the  part  of  the  pursuers ;  and,  even  if  there  were  such 
evidence,  it  appears  to  me  that  in  considering  the  question  of 
usage,  as  bearinv;  upon  the  construction  of  the  charter  of  a  Scotch 
University,  it  is  by  the  usage  of  Scotland,  and  not  by  that  of 
Bologna  or  of  other  foreign  Universities,  that  the  question  must 
be  disposed  of.  Patting  aside,  then,  this  reference  to  the  usage 
at  Bologna  as  having  no  direct  bearing  on  the  present  case,  I 
do  not  think  that  the  language  of  the  Papal  Bulls  tends  in  any 
degree  to  strengthen  the  pursuers*  claim.  Because,  while  in  the 
foumlation  deeds  of  the  Edinburgh  University,  taken  by  them- 
selves, there  is  no  express  exclusion  of  females,  neither  are  there 
any  words  expressly  descriptive  of  the  male  sex  as  those  for 
whom  alone  the  University  was  founded.  The  language  of  the 
Papal  Bidls,  however,  is  different  in  this  respect,  inasmuch  as  in^ 
the  narrative  and  preamble  of  all  these  deeds  men  only  are 
expressly  mentioned  as  the  parties  for  whom  the  University 
was  founded  ;  while  the  passages  in  each  of  the  Bulls  applicable 
to  the  granting  of  degrees  rather  appear  to  me  to  have  been 
framed  so  as  to  apply  to  the  male,  to  the  exclusion  of  the  female 
sex.  If,  then,  the  question  now  at  issue  had  been  raised  upon 
the  terms  of  these  deeds  taken  by  themselves,  and  apart  from 
any  question  of  usage,  I  should  have  had  great  difficulty  in 
holding  that  they  were  either  calculated  or  intended  to  found 
a  University  except  for  the  education  of  male  students.  But 
when  the  foundation  deeds  of  any  of  these  Universities,  or  of 
the  University  of  Edinburgh,  are  construed  and  read  in  the 
light  of  the  uniform  and  uninterrupted  usage  which  has  followed 
u)K)n  them,  they  appear  to  me  to  be  conclusive  against  the  claim 
now  made  by  the  pursuers. 

Upon  this  question,  as  to  the  weight  due  to  contemporaneous 
and  adverse  usage,  as  interpreting  the  true  meaning  and  effect 
of  deeds  or  Acts  of  Parliament  which  are  in  any  respect  doubtful 
or  obscure,  I  can  add  nothing  to  the  views  which  are  so  fully 
explained  by  Lord  Ormidale  in  his  opinion  on  this  branch  of  the 
case,  in  which  I  entirely  concur,  based  as  that  opinion  is  upon 
the  application  of  rules  of  construction  which  have  been  laid 
down  in  a  series  of  decisions  in  the  Court  of  last  resort  of  the 
most  authoritative  description,  as  well  as  upon  the  decisions 
applicable  to  the  analogous  question  of  the  admission  of  females 
to  the  elective  franchise  to  which  he  refers. 

The  pursuers  having  thus,  as  I  conceive,  failed  to  show  that 
they  have  any  legal  right  to  demand  admission  to  the  privileges 
of  students  in  the  University,  while  it  is  beyond  question,  on 
the  other  hand,  that  under  the  foundation  deeds  males  have 
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that  right,  the  remaining  branch  of  this  case  must,  I  apprehend, 
be  dealt  with  on  the  footing  that  the  main  fundamental  object 
and  pnrpose  of  the  founders  of  the  University  of  Edinburgh  was 
to  establish  an  institution  for  the  education  of  the  male  sex ; 
and  that  the  University  is,  therefore,  one  which  by  its  constitu- 
tion is  limited  to  males.  And  if  that  be  so,  it  appears  to  me  to 
follow  that  the  defenders  will  be  entitled  to  be  assoilzied  from 
the  whole  conclusions  of  the  present  action,  unless  it  can  be 
shown  that,  in  resi)ect  of  some  Regulations  which  the  governing 
body  of  the  University  was  empowered  to  pass,  the  pursuers 
are  entitled  under  this  action  to  insist  upon  being  admitted  to 
the  study  of  medicine  to  the  extent  that  may  be  necessary  to 
enable  them  to  proceed  to  graduation,  and  are  entitled  to  obtain 
A  decree  to  that  limited  and  qualified  effect. 

The  disposal  of  this  question,  however,  involves  the  considera- 
tion of  the  true  meaning  and  effect  of  the  Regulations  passed 
by  the  University  Court  in  November  1869  ;  because  two  very 
different  constructions  appear  to  have  been  put  upon  theuL  In 
one  view  of  these  Regulations,  they  may  simply  mean  that 
women  may  be  admitted  to  study  medicine  in  the  University 
in  separate  classes  if  the  professors  of  the  Faculty  of  Medicine 
see  it  to  be  proper  to  have  separate  classes  for  them,  without 
laying  down  any  roles  relative  to  graduation  or  other  University 
privileges.  And  if  this  be  the  true  meaning  and  only  import 
of  the  Regulations,  they  appear  to  me  not  only  to  afford  no 
support  to  the  pursuers'  action  as  laid,  but  insufficient  also  to 
warrant  a  declaratory  decree  to  any  limited  and  qualified  ex- 
tent. And  they  are  in  that  view,  moreover.  Regulations  which 
I  am  not  prepared  to  say  that  it  may  not  have  been  within  the 
power  of  the  University  Court  to  adopt 

But  there  is  another  view  which  may  be  taken  of  them,  and 
that  is  the  one  which,  I  understand,  has  been  adopted  and  given 
effect  to  by  the  Lord  Ordinary,  viz.,  that  they  amount,  and 
were  intended  to  amount,  to  a  declaration  that  women  were 
entitled  to  be  admitted  to  the  study  of  medicine  in  the  University 
as  matter  of  legal  right,  and  to  iJl  the  rights  and  privileges  of 
students,  including  graduation ;  subject  only  to  the  condition 
of  the  pursuers  being  able  to  obtain  instruction  in  separate 
classes.  And  if  this  be  the  true  meaning  of  the  Regulations, 
they  cannot,  I  conceive,  be  founded  upon  by  the  pursuers  to 
establish  the  claim,  or  any  part  of  the  claim,  made  by  them 
under  the  present  action;  unless  it  can  be  shown  that  the 
University  Court,  as  the  governing  body  of  the  University,  had 
a  discretionary  ]>ower,  either  at  common  law  or  in  respect  of  the 
provisions  of  the  Act  of  1858,  to  make  regulations  for  the  ad- 
mission of  females  as  well  as  males  to  the  rights  and  privileges 
of  students. 

Now  upon  this  point  I  am  very  clearly  of  opinion  that  at 
common  law  the  governing  body  of  a  University  of  this  descrip- 
tion has  no  power  to  alter  the  constitution  of  the  institution 
with  the  management  of  which  they  have  been  entrusted.  And 
I  have  been  unable  to  look  upon  the  Regulations  as  so  interpreted, 
and  which  are  to  have  the  effect  of  conferring  upon  females  the 
right  of  admission  to  all  the  privileges  of  a  University  which 
was  founded  exclusively  for  male  students,  in  any  other  light 
than  that  of  an  alteration  of  the  constitution  of  the  University 
which  it  was  beyond  the  power  of  the  governing  body  to  enact. 
Neither  have  I  been  able  to  bring  myself  to  see  that,  under  the 
provisions  of  the  Act  of  1858,  any  greater  powers  in  these 
respects  were  conferred  upon  the  University  Court.  That  Act 
of  Parliament  was  passed  for  the  better  government  "and 
discipline  of  the  Universities  in  Scotland  "  as  then  constituted ; 
and  by  the  12th  section  the  University  Courts  are  empowered 
**to  effect  improvements  in  the  internal  arrangements"  of  those 
Universities  ;  but  no  power  is  given  to  change  their  constitution, 
which  must,  I  think,  be  held  to  be  that  of  Universities  founded 
for  the  education  of  male  students  alone. 

Upon  these  grounds,  therefore,  I  am  of  opinion  that  the 
judgment  under  review  ought  to  be  recalled,  and  that  the  de- 
fenders are  entitled  to  absolvitor  from  the  whole  conclusions  of 
the  action. 

Lord  Gifford. — After  fully  reconsidering  the  whole  case, 
with  the  benefit  of  the  written  argument  wUch  has  been  sub- 
mitted, I  adhere  substantially  to  the  views  expressed  in  the 
note  which  I  appended  to  the  interiocutor  now  under  review. 

Looking  to  tne  views  maintained  in  the  written  argument 


now  before  the  Court,  I  may  be  allowed  to  make  one  or  two 
explanations  on  points  as  to  which  i»erhaj«  there  is  room  for 
misconception. 

I  did  not  intend  to  decide — I  do  not  think  it  is  competent  a 
this  action  to  decide — any  general  question  as  to  the  constitatios 
of  all  the  Universities  in  Scotland,  or  even  any  general  questioD 
as  to  other  studies  or  other  corricola  than  the  studies  snd 
ourricidum  enacted  in  the  University  of  Edinbui^gh  for  the  pio. 
fession  of  medicine.  The  judgment  which  I  pronounced  appliei 
exclusively  to  the  University  of  Edinbui^gh,  and  is  confined  to 
the  case  of  ladies  studying  therein  "  for  the  profesaioa  d 
medicine."  It  rests  entirely  and  exdnaively  upon  tiie  B^ilt. 
tions  passed  by  the  University  Court  on  lOth  Novembv 
1869,  and  approved  of  by  the  Chancellor  on  12th  Noveabs 
following ;  and  in  my  view  the  judgment  does  not  and  csBoot 
go  beyond  these  Regulations.  1  am  of  opinion,  on  the  one  hud, 
that  the  ])ursuers  cannot  claim  anything  which  these  RegoiatiflM 
do  not  give  them  expressly  or  by  uecessary  implication;  and, 
on  the  other  hand,  that  the  Senatns  of  the  University,  wlio  an 
the  only  defenders,  cannot  refuse  to  give  effect  to  theee  Regib. 
tions  according  to  their  true  and  fair  intent  and  meaning. 

In  pronouncing  the  judgment  under  review,  ther^ote,  I 
simply  intended  to  find  that  the  Regulations  were  valid  and  Idl- 
ing, and  that  the  University  Court,  so  far  as  the  RegnlstioM 
related  to  their  functions,  were  bound  to  carry  them  ont,  ad 
to  give  them  effect ;  and  I  endeavoured  to  read  the  Regolatiosi 
so  as  to  ascertain  what  were  the  rights  of  the  lady  stoMi 
and  the  duties  of  the  Senatus  under  these  Regulations.  If  the 
judgment  in  any  respect  goes  beyond  this,  and  beyosd  ttr 
enforcement  of  such  rights  and  duties,  then  T  have  erred. 

Apart  fiom  the  Regulations,  and  independent  thereof,  Igmd 
opinion  that  the  ladies  could  not  as  a  matter  of  right  deayid 
admission   as    students    in    the    University.     Without  tkoi 
Regulations  the  answer  would  be  conclusive,  that  there  woe  n 
arrangements  made  for  the  instruction  of  female  studentiii 
medicine  ;  and  I  know  of  no  power  short  of  Statute  whidiesdi 
compel  the  University  authorities  of  any  University  to  naki 
such  arrangement.     Arrangemeots  of  this  nature  must  alsMl 
of  necessity  be  different  in  different  Universities.      It  mtf  h 
easy  and  expedient  in  one  University  to  make  mmngemak 
for  the  instruction  of  females  either  in  medicine  or  in  muic;* 
in  any  particular  science,  when  it  would  be  impossible  or  ii» 
pedient  to  do  so  in  another  University.     In  all  cases  it  appM 
to  me  the  matter  is  one  of  arrangement  to  be  effected  bj  ik 
constituted  authorities  of  each   University — an  arrsngeBOl 
which  cannot  be  compelled  beforehand  or   forced  upon  agr 
University,  but  which,  when  once  made  and  validly  euetoi 
must  be  obeyed  and  carried  ont  by  the  individual  membcn  i 
the  University,  and  by  the  subordinate  bodies   of  which  th 
University  consists.     A  small  University  is  often  not  in  ttt 
dition  to  give  even  to  male  students  a  full  curriculum  is  sf 
particular  science.     It  would  be  absurd  to  insist  that  sadi 
University  shall  make  arrangements  for  a  full  carrieohnii 
medicine  for  ladies.     A  large  University  may,  conceivsUjtf 
least,  easily  and  without  violating  either  principle  or  proprifllly; 
arrange  for  giving  a  full  medical  education  to  ladies  in  sepaA 
classes  or  otherwise.      It  seems  to  me  that  there  is  no  vrik- 
rity  for  holding  that  it  is  in  all  cases  incompetent  and  Sc^ 
to  do  so. 

For  in  the  present  case  the  question  really  is.  Was  it  om- 
petent  to — was  it  in  the  power  of — ^the  University  Ooort^  «Mi 
is  the  highest  authority  of  the  University,  to  make  the  aimf^ 
ments  for  female  students  in  medicine  which  tm  f>ftntiMs«^  ■ 
the  Regulations  of  10th  November  1869  ?  I  can  see  no  in0i» 
petency  and  no  illegality  in  these  Regulations.  They  tnungitf 
no  Statute,  they  offend  no  rule  either  of  law  or  of  morality  ;tf( 
if  they  introduce  a  novelty,  this  is  no  more  than  oonM  be  tM 
of  many  improvements  which  are  loudly  called  for  in  the  ii> 
terests  of  education.  The  University  Court  is  the  vltiBi^ 
Court  of  appeal  for  the  regulation  of  the  whole  studies  witkii 
the  University.  To  it  is  finally  committed  by  Statote  the  i^ 
cretionary  power  "to  effect  improvements  in  the  ibAbmI 
arrangement  of  the  University,*'  certain  safegnaids  betng  p^ 
vided  under  which  this  power  shsll  be  exerciaed.  I  am  of  opisi* 
that  the  University  Court  legitimately  eacer^sed  tins  power  ii 
enacting  the  Regulaticms  now  in  question.  I  think  they  dU  ■ 
in  due  and  competent  form.    I  think  the  fcMmial  obJectioM  tik* 
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by  the  defenders,  the  Senatus,  are  quite  unfounded ;  and  it 
humbly  appears  to  me  that  to  refuse  to  give  effect  to  these 
BegulatioDs  would  be  virtually  to  interfere  with  the  final  dis- 
cretion vested  in  the  University  Court,  and  to  review 
•  deciaion  of  that  Court  upon  its  merits.  I  think  the 
Court  of  Session  cannot  do  this ;  for  it  is  not  to  the  Court  of 
Session  or  to  the  civil  courts  of  the  country  that  the  internal 
regulations  of  the  University  are  committed. 

Still  further,  it  it  be  intended  to  challenge  the  abstract 
legality  of  the  ReguUtions  of  10th  November  1869,  I  think  it 
ynry  unfortunate  that  this  question  should  arise  in  the  present 
fonn.  The  legality  of  these  Regulations  was  unchallenged  for 
nearly  three  yeara  They  have  been  acted  upon  by  the  pur- 
•ners,  and  it  may  be  by  others.  Their  validity  and  their 
legality  has  been  assumed  even  by  the  Seuatus  itself ;  for  the 
attempt  to  get  the  Regulations  altered  or  repealed  which  was 
made  by  the  Senatus  on  11th  November  1871,  implies  that 
until  repealed  the  Regulations  were  effectual  On  the  faith  of 
these  Regulations  the  pursuers  have  been  allowed  to  prosecute 
their  studies,  to  spend  their  time  and  their  money ;  and  now, 
vithout  any  action  of  reduction,  without  any  declarator  of 
illegality,  and  without  calling  the  University  Court  or  the  Uni- 
vanity  Council,  or  the  University  itself  as  a  corporation,  it  is 
demanded  that  these  Regulations  shall  be  utterly  disregarded 
and  treated  as  an  absolute  nullity.  I  am  not  prepared  to  do 
this.  I  think  that  to  do  so  would  be  unjust  as  well  as 
illagaL 

I  am  quite  aware  that  in  the  argument  and  pleadings  for 
tlie  pursuers  they  have  maintained  rights  independent  of  the 
Regulations.  They  have  put  forward  some  claims  not  war- 
imnted  by  the  Regulations,  and  some  claims  inconsistent  there- 
with. They  have  pleaded  their  case  much  too  high :  for 
•sample,  in  their  demand  for  mixed  classes  instead  of  separate 
•nea^  and  in  various  other  particulars.  The  conclusions  of  the 
aetion  are  far  too  broad.  But  this  is  no  good  ground  for  throw- 
ing out  the  action  altogether.  Because  a  pursuer  asks  too  much 
la  no  reason  for  refusing  that  to  which  he  is  justly  entitled. 

In  reference  to  this  point,  however,  I  may  remark  that  per- 
lUHM  the  judgment  under  reviw  falb  short  in  not  giving  cUfsol- 
vjtor  from  some  of  the  conclusions  of  the  summons  instead  of 
BMvely  dismissing  them.  I  certainly  intende<l  to  decide  as  em- 
phatically that  the  pursuers  are  not  entitled  to  demand  or  com- 
pel teaching  in  mixed  classes,  as  to  decide  that  they  are  entitled 
%p  attend  separate  classes,  when  such  are  provided,  and  to  all 
Hbm  privileges  which  successful  students  can  daim.  This,  how- 
mwwtf  18  matter  of  form  rather  than  of  substance,  and  while  it 
may  modify  the  form  of  the  interlocutor,  it  would  not 
•ffeet  the  grounds  upon  which  I  think  judgment  should 
proceed. 

I  have  only  one  other  remark  to  make.  It  is  true  that  the 
jndgment  does  not  contain  in  itself,  and  cannot  contain,  the 
maann  for  securing  to  the  pursuers,  or  compelling  the  defenders 
to  give  to  the  pursuers,  a  complete  medical  education.  This 
may  require  the  appointment  of  additional  professors,  or  the 
■aactioin  of  extra-academical  teaching,  and  the  Senatus,  who 
mte  the  sole  defenders,  have  no  power  by  themselves  to  do  this. 
it  is  possible,  therefore,  that  the  ladies,  for  want  of  teachers, 
■uy  be  hindered  in  getting  their  degrees,  but  this  seems  to  me 
to  be  aoreanon  for  not  enforcing  the  Regulations  so  far  as  they  go. 
▲bora  all,  it  seems  to  me  no  reason  for  negativing  the  demand 
ol  the  ladies  that  if  they  procure  the  teaching,  and  if  they  sue- 
iHMifiillji  complete  their  studies,  they  shall  be  entitled  to  the 
degree  which  is  the  natural  and  appropriate  reward  ot  the  sue- 
oaaafol  student 

LoBDB  Mackeitzie  and  Sh4KD. — ^The  rights  claimed  by  the 
panQMi,  and  which  they  have  raised  the  present  action  to 
•arforoe,  are  distinctly  set  forth  in  the  oonolusions   of  their 


By  these  conclusions  the  pursuers  seek  to  have  it  found  and 
Aaoliired,>Sr^  that  they  are  entitled  to  attend  the  classes  of 
any  q^  the  profesaora  in  the  University  of  Edinburgh,  and  to 
TCoeive  instruotion  from  the  professors  upon  payment  of  the  usual 
iMa ;  MetNMl ,  that  they  are  entitled  to  reoeive  such  instruction 
ia  the  Univeriity  as  is  required  to  qualify  for  graduation  in 
iMdioine ;  ihkt^  that  on  compliance  with  tiie  University  regn* 
I  aa  to  atteadanct  on  dlanei  and  otherwiae,  they  are  en- 


titled to  proceed  to  examination  for  University  degreei  ;  fourth, 
that  the  Senatus  Academicus  is  bound  to  provide  such  instruc- 
tion to  the  pursuers,  and  thereafter  to  admit  them  to  examina- 
tion as  candidates  for  medical  degrees,  and,  on  their  being 
found  qualified,  to  recommend  them  to  the  Chancellor  of  the 
University  for  such  degrees ;  and  fifth,  that  the  Chancellor  is 
bound  to  confer  such  a  degree  upon  any  of  the  pursuers  found 
qualified,  and  so  recommended.  The  pursuers  further  conclude 
that  the  Senatus  Academicus  should  be  ordained  to  make  regu- 
lations whereby  they  may  receive  such  instruction  in  the  Uni- 
versity as  Ja  required  to  qualify  for  graduation  in  medicine  ; 
and,  in  particular,  that  they  should  direct  and  appoint  the 
various  medical  professors  to  permit  the  attenrlanoe  of  the  pur- 
suers upon  their  classes  along  with  the  male  students,  or  other- 
wise, to  teach  the  pursuers,  uid  any  other  women  who  may  con- 
stitute themselves  into  a  class,  separately  from  the  male 
students,  upon  payment  of  the  proper  fees;  and  that  the 
Senatus  Academicus  should  be  ordained  to  admit  the  pursuers 
to  examination  for  medical  degrees,  and,  on  their  being  found 
qualified,  to  recommend  them  to  the  Chancellor  for  such 
degrees;  and  that  the  Chancellor  should  be  ordained  to 
confer  such  degree  upon  any  of^the  pursuers  who  may  be  so 
recommended. 

Under  these  oondusionB  the  pursuers  maintain  that  they  are 
entitled  to  the  whole  rights  and  privileges  competent  to  male 
students  in  the  University  of  Edinburgh,  subject  only  to  the 
condition  that  their  instruction  in  medicine  shall  be  conducted 
in  classes  confined  entirely  to  women,  should  the  Senadkus 
Aoademicus  so  direct  The  question  thus  nused  for  the 
decision  of  the  Coart  is, — whether  the  pursuers,  being  females, 
are  by  the  law  and  constitution  of  the  University  of  Edinburgh 
entitled  to  the  rights  and  privil^es  claimed  by  them? 

In  order  to  arrive  at  a  satisfactory  conclusion  upon  this 
question  it  seems  to  be  necessary  to  consider,  firet,  what  the 
rights  of  women  are,  according  to  the  law  and  constitution  of 
the  University  of  Eklinburgh,  independently  of  the  Regulations 
passed  on  10th  November  1869,  by  the  University  Court  for 
the  education  of  women  in  medicine  in  the  University;  and 
eecond,  whether  by  these  Regulations  any  rights  were  ocmferred 
upon  women  which  can  support  the  pursuers'  claims. 

L  It  cannot,  we  think,  be  disputed  that  when  the  University 
was  founded,  and  its  charters  were  granted  and  ratified,  the 
sole  oliject  contemplated  was  the  education  of  the  male  youth 
of  the  community  in  languages,  philosophy,  theobgy,  medicine, 
law,  and  the  other  liberal  sciences,  and  that  the  education  of 
women  in  the  University  was  not  thought  of  or  provided  for. 
The  education  of  women  in  the  various  branchee  taught  in  Uni- 
versities was  contrary  to  the  social  conditions  of  all  classes  and 
the  opinions  of  the  time ;  and  the  arrangements  contemplated 
by  the  charter  founding  the  University  of  Edinbui^h,  and 
common  to  the  other  universities  of  Scotland,  rendered  the  ad- 
mission of  women  at  that  time  impossible.  The  charter  of 
1582  shows  that  it  was  intended  that  the  professors  and 
students  should  dwell  within  the  University  ;  and,  accordingly, 
the  students  at  first  lived  a  collegiate  life. 

The  usage  which  has  followed  is  in  accordance  with  the  view 
that  the  University  was  founded  for  the  purpose  of  conferring  a 
University  education  npon  the  male  youth  of  the  conmiunity  only, 
because,  from  the  time  that  the  University  was  founded  down 
to  the  year  1869,  when  the  above-mentioned  Regulations  were 
passed  by  the  University  Court,  no  woman  has  been  admitted, 
or  has  even  claimed  to  be  admitted,  within  its  walls  as  a 
student.  In  none  of  the  other  Scotch  Universities  have  any 
women  ever  been  admitted  as  students.  This  long-continued 
and  uninterrupted  usage  of  neariy  three  centuries  shows  in  our 
opinion,  what  was  the  intention  of  the  founder,  and  what  is  the 
true  interpretation  of  the  general  words  in  the  charter*  aad  Act  of 
Parliament  establishing  the  University  of  Edinburgh,  aam  00a- 
iuetu(lo  eat  optima  kgum  interprea.  An  illustration  of  the  force 
and  importance  of  long-continued  usage  is  to  be  found  in 
the  cases  which  occurred  in  this  country  and  in  England  regard- 
ing the  right  to  the  franchise  claimed  by  women  after  the  pas- 
sing of  the  Acts,  in  1867  and  1868,  to  amend  the  laws  relating 
to  the  representation  of  the  people.  The  decisions  in  these 
eases  appear  to  us  to  be  direct  authorities  on  the  qoestioa  now 
under  oonsideratkm,  and  against  the  view  entertuaed  by  the 
Lord  Ordinary,  tiiat  the  right  of  women  eziated  ia  abeyaaos^  or 
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depended  only  upon  the  irnivereity  anthorities  making  regula- 
tions and  arrangements  for  its  exercise. 

Having  regard,  then,  to  the  terms  of  the  University  charters 
and  of  the  Act  ratifying  the  same,  and  to  the  long  and  unioter- 
rupted  usage  which  has  followed  thereon,  we  are  of  opinion 
that  women  are  not  entitled  by  the  law  and  constitution  of  the 
University  of  Edinburgh,  as  the  same  existed  in  1869  before 
the  Regulations  of  the  University  Court  were  passed,  to  attend 
the  classes  of  the  professors,  or  to  receive  instruction  within  the 
University  as  students,  or  to  obtain  University  degrees. 

The  pursuers  in  support  of  their  claims  have  founded  upon 
what  they  allege  to  have  been  the  practice  of  the  University  of 
Bologna,  and  of  other  foreign  Universities  from  the  earhest 
times.  It  appears  to  us  that  the  pursuers  have  failed  to 
establish  that  women  were  admitted  as  students  in  any  of  these 
Universities  until  very  recently ;  and  further,  that  even 
although  this  had  been  established,  such  practice  could  not 
affect  the  decision  of  the  question  now  raised  by  the  pursuers, 
which  must  be  determined  by  the  law  and  constitution  of  the 
University  of  Edinburgh,  and  not  by  the  constitution  or  by  the 
practice  of  any  foreign  University. 

II.  The  next  question  for  consideration  is — Whether  the 
pursuers  are  entitled  to  prevail  in  the  conclusions  of  their  sum- 
mons, in  respect  of  the  Regulations  for  the  education  of  women 
in  medicine,  passed  on  10th  November  1869  by  the  University 
Court  T  In  dealing  with  this  question  we  think  it  right  to  say 
that  these  Regulations  are  contained  in  the  extract  from  the 
minutes  of  the  University  Court,  of  date  10th  November  1869, 
which  were  approved  of  by  the  Chancellor  on  12th  November 
1869,  and  that  these  Reguktions  are  not  to  be  extended  by  the 
previous  resolutions  of  the  MeiUcal  Faculty  or  of  the  Senatus 
Academicus.  It  is  only  the  University  Court  which  is  em- 
powered by  the  Universities  Act  to  make  improvements  in  the 
internal  arrangements  of  the  University. 

1.  By  the  Universities  (Scotland)  Act,  1858,  section  12,  the 
University  Court  Is  empowered  **  to  effect  improvements  in  the 
internal  arrangements  of  the  University,  after  due  communica- 
ticki  with  the  Senatus  Academicus,  and  with  the  sanction  of  the 
Chancellor."  But  there  is  no  power  conferred  upon  the  Uni- 
versity Court  to  make  any  change  upon  the  law  and  constitu- 
tion of  the  University.  The  power  given  is  to  improve  the 
internal  arrangements  of  the  University.  This  is  administra- 
tive, not  legislative,  power — power,  recognising  existing  rights, 
to  make  suitable  arrangements  for  their  exercise,  but  not  power 
to  confer  the  rights  of  students  on  a  class  or  division  of  the 
community  who  had  not  such  rights  before. 

By  the  Regulations  of  10th  November  1869,  the  University 
Court  enacted  that  "  women  shall  be  admitted  to  the  study  of 
medicine  in  the  University ;  "  that  **  the  instruction  of  women 
for  the  profession  of  medicine  shall  be  conducted  in  separate 
classes  confined  entirely  to  women  ; "  and  that  **  the  medical 
professors  shall  for  this  purpose  be  permitted  to  have  separate 
classes  for  women.*'  Considering,  as  we  do,  that  women  were 
not  then  entitled  by  the  law  and  constitution  of  the  University 
to  be  admitted  as  students  of  the  University,  we  are  of  opinion 
that  the  University  Court  was  by  these  Regulations  (limited  as 
their  extent  in  our  opinion  is)  going  beyond  their  legitimate 
province  of  effecting  an  improvement  in  the  internal  arrange- 
ments of  the  University,  which  was  alone  within  its  statutory 
power,  and  was  proposing  to  make  a  fundamental  change  upon 
that  law  and  constitution,  and  accordingly  that  these  Regula- 
tions are  vdtra  vires  and  illegal  The  University  was  founded  by 
Royal  authority,  and  by  Royal  authority  alone  can  its  constitu- 
tion be  altered  and  extended. 

2.  But  even  on  the  assumption  that  the  University  Court 
could  competently  make  these  Regulations,  we  are  of  opinion 
that  they  do  not  support  the  pursuers'  claims.     All  the  rights  | 
and  privileges  competent  to  University  students  are  not  thereby  . 
conferred  upon  women.     These  Regulations  must  be  read  as  a  ' 
whole,  and  so  dealing  with  them,  all  that  was  thereby  conferred  j 
upon  women  was  the  permission  to  receive  instruction  in  medi-  i 
cine  in  separate  classes  in  the  University  from  such  of  the  medical 
professors  as  chose  to  give  them  such  instruction.     No  professor 
was  enjoined  to  give  them  such  instruction,  and  the  whole 
medical  professors  might  have  refused  to  give  it.     A  number  of 
them  did  so,  and  unless  they  change  their  minda  the  pursuers 
eannot,  as  they  admit,  complete  the  course  of  study  within  the 


University  required  for  a  degree.  Further,  nothing  is  said  in 
these  Regulations  as  to  the  right  to  a  degree  ;  and,  so  far  as  we 
can  see,  there  are  no  provisions  which,  even  by  implication,  con- 
fer upon  women,  who  may  receive  a  full  Univeraity  course  of 
instruction  in  medicine^  the  right  to  a  degree  on  passing  thi 
usual  examinations. 

3.  It  appears  to  us  also,  although  we  do  not  rest  our  opinioi 
upon  it,  that,  under  the  ordinances  of  the  University  Commii' 
sioners,  enacted  under  the  powers  conferred  by  the  Universitia 
Act  with  reference  to  the  University  of  ESdinbargh,  men  are  alon 
entitled  to  receive  degrees  in  arts  and  medicine.  These  oidinaDMi 
can  only  be  altered  under  section  19  of  of  the  Universities  Act  by 
the  University  Court,  with  consent  of  the  Chancellor  of  the  Uii* 
versity,  and  with  the  approval  of  Her  Majesty  in  ConnciL 

On  these  grounds,  we  are  of  opinion  that  the  interlocutor  of 
the  Lord  Ordinary  should  be  reddled,  and  that  the  defeadcn 
should  be  assoilzied  from  the  conclusions  of  the  summons. 

At  advising — 

Lord  Cowan. — The  opinion  which  I  hare  formed  in  this  i» 
portant  case,  after  repeated  consideration  of  the  veiy  lUi 
written  pleadings  now  before  the  Court,  is  in  conformity  with 
that  adopted  by  those  of  the  consulted  Judges  who  conaihr 
that  the  defenders  should  be  assoilaed  from  the  condnsioas  flf 
the  summons. 

The  main  propositions,  sought  to  be  established  in  thisactid^ 
are  clearly  enough  stated  in  the  1st  and  2d  pleas  in  law  al 
forth  in  the  record,  vix.,  (1.)  That,  according  to  the  law  aadeos- 
stitution  of  the  University  of  Edinburgh,  women  are  entitM, 
on  payment  of  matriculation  and  professors*  fees,  to  attend  Ai 
classes  of  any  professor  as  students,  and  Jhre  entitled  to  desnri 
instruction  from  such  professor,  which  he  is  bound  to  give  Iks; 
and  (2.)  that  according  to  such  law  and  oonstitntion  womei  in 
entitled  to  obtain  degrees  in  medicine,  on  proving  that  thejr  an 
qualified  in  point  of  attainments  and  knowledge  for  thatdiitii^ 
tion.     The  conclusions  of  the  summons  distinctly  raise  tibnt 
matters  for  the  decisiou  of  the  Court,  on  the  ground  of  kgil 
right  in  the  pursuers  to  have  decree  of  declarator — (1.)  tkt 
they  are  entitled  to  attend  the  classes  and  to  receive  instroeliM 
from  any  of  the  professors  on  the  same  footing  with  other  fts* 
dents;    (2.)   that  they  are  entitled  to   have    instmetioB  iv 
graduation  in   medicine ;  (3.)  that  they  are    entitled  to  km 
such  instruction  as  will  qualify  them  for  examination  for  degrHii 
and  (4.)  that  the  defenders  are  bound  to  act,  so  as  to  give  fiB 
effect  to  the  rights  of  the  pursuers  thus  to  be  judicially  deebni 
Then  follow  petitory  conclusions,  in  which,  as   the  netewiy 
sequence,  decree  against  the  defenders  to  give  effect  to  tkM 
rights  is  demanded, — without  which  the  mere  declarator  aoi^ 
would  be  useless  for  any  practical  purpose. 

Two  questions  are  thus  raised  for  consideration,  on  botik  d 
which  we  have  the  opinions  of  the  consolted  Judges.  Hi 
primary  discussion  relates  to  the  legal  rights  maintained  by  Ai 
first  and  second  pleas ;  and  the  second  question  has  regsid  ti 
the  special  position  in  which  the  pursuers  are  placed,  oiSkr  At 
regulations  of  November  1869  and  relative  proceedingi  of  Ai 
University  authorities.  To  some  extent  these  questions  ros  'vi$ 
and  affect  each  other,  inasmuch  as  it  may  be  said  that  tit 
Regulations  of  Novemj^r  1 869,  have  affected,  and  now  fompat 
of,  the  law  and  constitution  of  the  University.  But  the  eosni 
of  pleadings  and  the  opinions  of  the  consulted  Judges  leqiin 
that  the  more  general  question  should  be  in  the  first  phfli 
separately  considered. 

On  this  all-important  question,  however,  it  is  onneoesssiy  to 
me  to  dwell,  seeing  that  all  the  consulted  Judges,  without  * 
ception,  have  returned  opinions  to  the  effect — ^Uiat  the  kf' 
rights  asserted  by  the  pursuers  cannot  be  maintained  or  enfonil 
irrespective  of  the  Regulations,  and  their  effect  on  the  oomlifti^ 
tion  of  the  University.  In  this  view  I  entirely  concsR  I 
cannot  hold  it  to  be  doubtful  that  by  the  original  charter  as! 
parliamentary  ratification  in  1621,  and  the  othor  doouMili 
forming  the  foundation  of  the  Universi^  of  Edinburgh,  ths  i^ 
stitution  was  framed  on  the  footing  of  providing  for  the  etlsflfr 
tion  of  male  students  alone  ;  and  that  any  donbt  aoggesisd  si  ti 
the  true  effect  and  meaning  of  these  oanstitntioBal  liiiiiiisssll 
because  of  the  non-express  ezolasion  ol  feiBiJs%  has  beta  f^ 
moved  by  the  usage  that  has  f oUowvd  for  lliiee  csatBiiii.    Ih* 
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ing    on  this   point   contained   iu  the   opinion   of   Lord 
ale  has  my  entire  concurrence. 

;his  essential  part  of  the  argument,  it  requires  to  be  kept 
r — that  the  exclnsion  of  females  does  not  rest,  as  some 

brethren  consider,  on  the  mere  want  of  regulations 
i  by  those  who  had,  prior  to  the  Statute  of  1858,  autho- 
determine  the  internal  arrangements  for  the  education 
lents,  1.6.,  the*  Magistrates  and  Council  of  the  city.     I 

concur  in  the  view  that  if  females  had  presented 
Ives  for  matriculation,  their  demand  was  open  to  refusal 
on  the  ground  that  no  regulations  existed  such  as 
recently  passed ;  nor  can  I  accede  to  the  proposition, 
is  at  the  basis  of  the  opinion  of  Lords  Deas  and  Jervis- 
-— *'that  it  was  the  absence  of  any  such  regulations,  and 
i  absence  of  power  to  make  regulations,  which  stood  in 
ly."  The  objection,  as  I  view  it,  does  not  rest  on  so 
r  a  ground  ;  but  springs  from  a  deeper  source,  viz.,  that 
ver  was  conferred  by  the  original  foundation  of  the 
sity  on  any  parties  connected  with  its  government,  to 
'emales  for  education  within  its  walls.  Being  an  insti- 
>r  male  students,  and  actually  regulated  and  managed 
ngly,  it  formed  an  inherent  part  of  its  constitution,  that 
I  could  not  be  admitted  to  its  benefits ;  a  radical  change 
d  to  be  made  by  the  Legislature  or  the  Crown,  ere  the 
ion  of  female  students  could  have  been  or  can  be  sanc- 
by  the  University  authorities. 

;his  branch  of  the  argument,  however,  I  may  ol)serve 
e  proposition  referred  to  is  scarc*ely  consistent  with  the 
)f  the  legal  claims  asserted  in  this  action.  Supposing 
gristrates  and  Council  prior  to  1858  to  have  had  power 
regulations  for  the  admission  and  education  of  female 
a  in  the  University, — it  would  seem  to  me  that  they 
adcr  obligation  to  have  exercised  that  power,  and  might 
ien  compelled  to  do  ko.  It  cannot  be  thought  that  the 
ircise  of  powers  of  regulation  actually  possessed  should 
mitted  to  exclude  from  instruction  any  part  of  the 
nity  for  whose  behoof  the  University  was  established, 
ssession  of  the  power  to  make  regulations  with  regard 
education  of  females  as  much  as  of  males  may  fairly 
be  held  to  lead,  as  a  necessary  inference,  to  the  recog- 
)f  a  legal  right  in  female  students  to  have  instruction. 
3een  able  to  adopt  the  proposition — that  the  University 
ties  all  through  its  existence  had  power  to  pass  such 
ions  as  are  before  us, — I  should  have  been  inclined  to 
1  rather  than  to  refuse  the  legal  right, 
leads  directly  to  the  second  matter  for  discussion,  viz., 
dity  and  effect  of  the  Regulations  of  1869.  Viewing  this 
1  in  its  purely  legal  aspect,  some  matters  have  been 
Q  the  argument  which  require  to  be  eliminated  from  its 
rits. 

not  consider  it  at  all  legitimate  to  bring  into  this  argu- 
discussion  as  to  the  intellectual  superiority  or  inferiority 
sexes.  And  it  appears  to  me  equally  inadmissible  to 
le  more  peculiar  fitness  of  females,  for  certain  depart- 
at  least  of  medical  science  and  practice.  However 
'  such  considerations  may  be  in  estimating  the  propriety 
r  institute,  they  are  quite  out  of  place  in  a  discussion 
B  present,  which  de))ends  so  entirely  on  the  inquiry, 
*  by  the  Kegulations  a  change  so  im[)ortant  as  the 
m  of  females  within  its  walls  has  been  effected  on  the 
tion  of  the  University. 

I,  some  observations  have  been  made  in  the  course  of 
unent  for  the  pursuers,  and  also  in  some  of  the  opinions 
^ard  to  the  competency  of  questioning  the  legality  of 
3gulation8,  on  the  ground  of  their  being  ultra  vires  of  the 
ity  Court, -r-unless  there  had  been  instituted  a  proper 
f  reduction  to  which  all  the  University  authorities  had 
led  as  parties.  The  Lord  Ordinary,  iu  the  note  to  his 
itor,  makes  special  mention  of  this  as  objectionable, 
leres  so  far  to  the  same  view  in  his  supplementary 
It  is  essential  that  there  should  be  no  mistake  as 
this  matter.  My  understanding  is,  that  the  pursuers 
;eB  {dead  no  such  formal  objection;  and  it  would 
Ave  been  singular  had  it  been  otherwise,  seeing  that 
ooe  of  all  parties  not  having  been  oftUed  was  specially 
at  an  early  stage  of  the  litigation.  Although  the 
Aoadflmiciu  be  alone  oalted  as  defenders,  this  disctu- 
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sion  must  be  held  to  proceed  on  tlie  same  footing  as  if  the 
University  Court,  or  the  University  Council,  ur  the  University 
itself,  as  a  corporation,  had  been  called  as  parties.  The  ques- 
tion whether  what  was  done  by  the  University  authorities  was 
beyond  or  within  their  power  is  not  to  be  put  aside  or  in  any 
way  affected  by  the  form  in  which  the  action  has  been  brought. 
The  effect  of  any  other  conclusion  would  merely  be  to  delay 
the  decision  of  the  cause  till  these  ]>arties  were  in  the  field. 
And  this  certainly  is  not  desirable  for  any  of  the  parties 
interested,  least  of  all  for  the  pursuers. 

Another  observation  I  must  make  in  reference  to  the  juris- 
diction of  this  Court  in  such  matters  as  the  present.  The 
Court  have  no  power  to  review  or  to  interfere  with  any  legitimate 
regulations,  passed  by  the  University  authorities  regarding  the 
internal  arrangement  or  management  of  the  institution.  It  is 
only  when  it  is  alleged  by  individuals  or  by  corporate  bodies, 
whose  rights  or  interests  are  at  stake,  that  these  authorities 
have  gone  ultra  vires,  and  enacted  resolutions  which  they  had 
no  power  at  common  law  or  under  their  statutory  constitution 
to  enact,  that  their  proceedings  can  be  at  all  interfered  with 
judicially.  And  if  the  Kegulations  of  1869  were  within  their 
power,  they  are  altogether  beyond  the  control  or  review  of 
this  Court.  There  is  no  jurisdiction  here  to  that  effect.  And 
assuming  the  admission  of  females  to  the  medical  classes  to 
have  been  within  the  power  and  competency  of  the  University 
Court,  the  Kegulations  might  have  sanctioned  the  education  of 
students^  male  and  female,  in  mixed  classes  ;  or  might  have  been 
made  applicable,  and  may  still  be,  to  the  admission  of  females, 
not  to  the  medical  faculty  only,  but  to  their  admission  as 
students  in  the  faculty  of  arts,  or  of  law,  or  even  of  theology : 
In  short,  assuming  always  the  power  to  admit  females  to  the 
University,  no  regulation  passed  by  the  authorities  with  regard 
to  their  education,  whether  along  with  or  separate  from  the 
other  sex,  could  be  reviewed  or  in  any  respect  controlled  by 
this  Court.  To  say  that  hitherto  the  power  has  been  acted  on 
with  so  much  discretion  as  not  to  call  for  *'  judicial  interposi- 
tion "  is  entirely  to  mistake  the  matter.  No  such  interposi- 
tion could  legally  take  place.  And  here  in  my  apprehension 
lies  the  chief  importance  of  the  inquiry  whether  the  Kegulations 
of  1869  were  or  were  not  within  the  power  and  competency 
of  the  authorities  by  whom  they  have  been  sanctioned. 

Keeping  these  observations  in  view,  I  observe,  first — As  the 
basis  of  this  inquiry  it  must  be  held,  if  the  foregoing  reasoning 
be  well  founded,  that  anterior  to  the  Act  1858,  and  according 
to  the  law  and  constitution  of  the  University  as  then  established, 
male  students  alone  could  be  received  within  its  walls  for 
education.  And  taking  this  to  be  clear,  it  is  for  consideration 
whether  the  statutory  powers,  conferred  upon  the  University 
Court  by  the  Statute  1858,  confer  on  that  Court  authority  so 
far  to  alter  or  modify  the  established  constitution  of  the 
University  as.to  admit  female  students  to  be  matriculated  with 
a  view  to  examination  and  graduation,  whether  for  the 
medical  or  any  of  the  other  faculties.  This  seems  to  me  to  be 
the  issue  on  which  the  decision  of  this  case  depends. 

Now,  second^  the  Statute  1858,  which  conferred  so  great  a 
boon  on  the  higher  educational  seminaries  of  Scotland,  seta 
forth  in  its  preamble — that  it  is  expedient  for  the  advance- 
ment of  religion  and  learning  *'  to  make  provision  for  the  better 
government  and  discipline  of  the  Universities  in  Scotland,"  '*  and 
for  improving  and  regulating  the  course  of  study  therein"  All 
the  statutory  enactments  and  provisions  which  follow  are  in 
strict  accordance  with  the  object  of  the  Statute  thus  announced. 
The  better  government  and  discipline,  and  the  improvement 
and  regulation  of  the  course  of  study,  are  alone  within  the  pur- 
view of  those  enactments.  A  Chancellor  is  to  be  elected  and  a 
University  Court  to  be  constituted  in  each  of  the  universities. 
The  powers  of  the  Senatus  Academicus  are  regulaterl,  and  a 
general  council  is  appointed  to  be  constituted,  to  consist  of  the 
members  having  the  qualification  specially  set  forth.  Then  by 
section  12  the  |K>wers  conferred  on  the  University  Court  are 
enumerated,  to  which  it  is  not  necessary  to  refer  for  the  pur- 
pose of  this  argument  further  than  to  notice  the  2d  and  Sd 
sub-divisions  of  the  section.  By  these  the  Conrt  is  (2.)  to  effect 
improvements  in  the  internal  arrangement  of  the  University, 
after  due  communication  with  the  Senatus  and  with  the 
sanction  of  the  Chancellor,  and  (3.)  to  require  due  attention  on 
the  part  of  the  profeaaon  to  regolationa  duly  enacted,  as 
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t »  the  modo  of  teaching  and  all  other  datie3  imposed  on  them. 
Til  .5  University  Court  has  no  other  power  or  aathority  whatever 
conferred  on  it  by  the  Statute.  Assuming  the  passing  of  the 
KegnlatioDs  of  November  1869  to  have  been  within  their  power, 
I  do  not  think  that  there  is  any  well-founded  objection  to  them 
in  respect  of  the  steps  taken,  or  of  the  mode  adopted  in  their 
euactment,  as  is  contended  for  by  the  defenders.  The  radical 
and  to  my  mind  fatal  objection,  to  which  they  are  exposed,  is 
that  the  Court  exceeded  its  statutory  power  in  recognising  by 
these  regulations  the  right  of  female  students  to  matriculate 
with  the  view  to  examination  and  graduation,  as  the  inevit- 
able result  in  the  event  of  success  in  their  studies.  I  con- 
sider this  to  be  an  essential  innovation  on  and  change  of  the 
law  and  constitution  of  the  University  as  then  established. 
Such  enactment  cannot  be  regarded  as  falling  within  the  objects 
of  the  Statute ;  and  as  little  in  my  apprehension  can  it  be  re- 
garded as  an  "improvement  in  the  internal  arrangements  of 
the  University."  Taking  the  condition  of  things  as  they  stood 
under  the  existing  constitution,  and,  inter  cUia^  the  fact  that 
the  only  students  admitted  within  its  walls  were  male  students, 
— the  Court  are  authorized  to  efifect  all  manner  of  improvements 
on  the  internal  arrangements  made  or  to  be  made  for  their 
education  ;  and  for  that  end  to  take  care  that  the  professors  pay 
due  attention  to  suck  regulations  as  are  enacted  by  the  Court 
as  to  tke  mode  of  teaching  and  their  other  duties.  In  all  this  I 
do  not  perceive  a  trace  of  intention  oq  the  part  of  the  Legislature 
to  confer  any  authority,  or  of  power  actually  conferred,  to  in- 
novate on  the  established  constitution  of  the  Universities  of 
Scotland  in  a  matter  so  essential  and  inherent  as  that  with 
which  these  regulations  have  dealt,  and  so  to  change  their 
whole  character  as  to  recognise  a  right  in  females  to  matricula- 
tion,— or,  in  the  wonis  us^  by  the  senior  counsel  for  tke  pur- 
suers at  the  oral  pleading,  and  not  abandoned  in  the  written 
argument,  to  make  provision  for  boys  and  girk  being  equally 
eligible  for  matriculation  in  all  or  any  of  the  faculties.  I  seek 
in  vain  for  any  expressions  that  can  be  held  to  have  that  im- 
])ort ;  and  I  see  no  provision  em[K>weriDg  the  Court  to  compel 
the  professors  to  instruct  any  other  class  of  students  than 
such  as  have  from  the  institution  of  the  (Jniversity  been 
ailmitted  within  its  walls. 

And,  thirds  the  admitteil  inability  to  give  practical  operation 
to  the  Regulations  by  judicial  decree  may  be  fairly  enough 
viewed  as  a  conclusive  test  in  the  present  inquiry.  The  pro- 
posal is  that  the  Court  should  to  a  certain  extent  and  effect 
recognise  the  rights  claimed  by  the  pursuers,  but,  quoad  uUrct^ 
assoilzie  the  defenders  from  the  declarator,  and  dismiss  the 
conclusions  whioh  seek  enforcement  of  those  rights.  The 
Senatus  has  no  power  to  compel  the  professors  to  give  the  re- 
quired instruction;  and  we  have  seen  that  the  University 
Court  has  no  authority  to  pass  regulations  to  secure  such 
instruction  at  the  hands  of  the  professors.  Hence  it  is  that  an 
operative  decree  cannot  be  pronounced,  and  thus  it  is  a  purely 
innocuous  declaratory  judgment  which  is  suggested  as  fitting 
in  the  circumstances  to  be  pronounced.  It  appears  to  me  quite 
inadmissible,  both  in  form  and  in  principle,  so  to  deal  with  such 
an  action  as  the  present ;  and  so  far  as  I  can  recollect  it  is  a 
course  quite  unprecedented.  However  this  may  be^  the  con- 
clusion at  which  I  have  arrived  makes  it  unnecessary  for  me  to 
say  more,  than  that  any  such  limited  decree  would,  as  I  think, 
be  inconsistent  with  the  grounds  of  judgment  applicable  to  the 
case. 

For  the  reasons  which  I  have  thus  shortly  stated,  and  the 
other  grounds  of  judgment  referred  to  in  the  opinions  of  the 
consulted  Judges  who  have  arrived  at  the  same  conclusion,  I 
am  of  opinion  that  the  defences  stated  to  the  action  should  be 
sustained. 

Lord  Bbxholice. — ^Many  questions  have  been  discussed  in 
this  case  which  do  not  appear  to  me  to  advance  the  true 
solution  of  the  claims  of  right  involved  in  the  pursuers'  sum- 
mons. 

That  there  is  nothing  improper  or  unbecoming  in  women,  if 
duly  qualified,  practising  medicine :  That  women  who  are  so 
employed,  especially  in  midwifery,  ought  to  r<H^ive  a  scientific 
education  beyond  that  which  mere  empirical  practice  can  secure 
for  them — are  questions  which  I  conceive  can  be  answered  only 
in  one  way.    From  the  earliest  times,  of  which  there  is  any 


record,  such  female  practitioners  have  been  not  only  admitted, 
but  found  necessary.  And  in  this  department,  as  in  every  other, 
knowledge  is  power ;  and  the  welfare  and  even  the  safety  of 
the  patient  may  be  measured  by  the  skill  of  the  attendant. 
The  present  summons  raises  no  such  questions  ;  nor  are  its  con- 
clusions to  be  dealt  with  by  any  such  considerations.  Females 
may  obtain  medical  instruction  by  means  of  what  has  bees 
termed  extra-mural  teaching,  without  intmding  into  those 
institutions  which  are  appropriated  and  necessarily  appropriated, 
to  the  other  sex. 

The  main  and  most  important  question  we  have  to  detennine 
in  the  case  is,  whether  women  are  entitled  to  matricolate,  sad 
to  obtain  their  education  in  the  University  of  Eklinbnrgh  jut 
as  if  they  were  males  ?  Whether  women,  if  duly  qualified,  are 
incapable  of  holding  degrees,  or  of  receiving  academical  honour^ 
are  totally  different,  and,  in  my  opinion,  altogether  snbordinsfee 
questions.  It  is  true  that  in  the  present  summons  the  litter 
question  is  put  only  in  connexion  with  and  as  a  consequence  of 
the  former.  But  I  think  it  necessary  to  distinguish  those  two 
matters  of  inquiry  ;  because  I  observe  that  in  the  argnment  fer 
the  pursuers  it  seems  to  be  maintained,  that  becaose  foreigs 
universities  have,  in  several  instances,  conferred  degrees  npos 
women,  therefore  it  must  be  oondnded  that  they  allowed  tke 
matriculation  and  instruction  of  female  students  at  these  mi- 
versities.  But  if  I  mistake  not,  there  is  no  well  anthentieiied 
instance  of  the  latter  practice,  although  ondoubtedly  there  ne 
many  instances  of  the  former. 

The  two  things  are  in  themselves  altogether  different,  and  han 
no  necessary  connexion.  The  Universities  of  the  continent  migU 
well  have  the  privilege  of  marking  out  for  honours  and  dirttll^ 
tion,  accomplishment  and  learning  in  females,  as  w^  as  in  nukL 
But  that  females  should  be  entitled  to  qualify  themselTes  fai 
such  honours,  by  obtaining  their  education  in  Univeraitiee^  ii  a 
totally  different  matter.  Now  that  is  the  primary  object  cmF  tkii 
summons,  without  which  the  pursuers  would  place  no  vaiae 
upon  any  other  concession.  No  one  conclusion  of  their  wot 
mons  embraces  the  matter  of  degrees,  except  in  connexion  vitk 
University  education  as  a  preliminary  to  the  attainment  of  sack 
distinctions. 

The  argument  in  this  case  has  been  divided  into  two  paitn- 
First,  as  to  the  original  constitution  of  the  University ;  aii 
secondly,  as  to  the  effect  of  certain  modem  regulations,  paaal 
in  1869,  by  the  University  Court  under  the  supposed 
of  an  Act  of  Parliament  passed  in  1858. 

As  to  the  first  point,  I  am  clearly  of  opinion,  both  in 
of  the  language  of  the  deeds  of  foundation,  and  also  the 
practice  of  the  University,  that  female  students  were  not 
sible  within  it,  for  matriculation  and  education.  I  subscribe  ■ 
general,  on  this  part  of  the  case,  to  the  able  and  exhausliii 
judgment  of  Lord  Ormidale.  I  have  no  idea  that  the  forav 
Governors  of  the  University,  the  Magistrates  and  Town-Cosad 
of  Edinburgh,  or  any  others,  could  have  had  power  to  aotkoB 
the  admission  of  women  as  students  in  the  University. 

In  regard  to  the  Regulations  of  1869, 1  am  of  opinion  tkaft  tti 
Act  of  Parliament  passed  in  1858,  under  which  the  Univeni^ 
Court  professed  to  act,  in  passing  these  regulations,  gave  tiwaw 
power  of  BO  far  subverting  the  original  constitntioa  of  tti 
University  as  to  admit  female  students  within  its  waOi^  If 
matriculation  and  regidar  education,  in  any  of  its  faedtift 
On  this  branch  of  the  case  I  have  had  the  privilege  of  aedif 
and  deliberately  considering  the  judgment  which  my  bnte 
Lord  Cowan,  has  just  now  delivered,  and  I  concur  witk  ki 
Lordship  in  all  that  he  has  said. 

To  conclude,  I  agree  with  him,  and  with  a  majority  of  ii 
whole  Judges,  in  thinking  that  the  defenders  ought  to  beitf^ 
aied  from  the  whole  conclusions  of  the  action. 

Lord  Nsayes. — I  am  of  opinion  that  the  interioeibi 
under  review  ought  to  be  recalled,  and  that  the  defendeis  s^^ 
to  be  assoilzied  from  the  whole  condnsions  of  the  actioiL 

I  am  of  opinion  that  the  Universities  of  Scotland— and,  tf 
the  nature  of  the  case,  I  feel  compelled  to  look  incidentally  to 
the  whole  University  system— were  instituted  andmaintaiasdf' 
the  special  and  exclusive  purpose  of  conferring  the  bensfits  of  Ihi 
higher  education  upon  inale  students  without  the  ttuwaaly  ^ 
their  resorting  for  that  purpose  to  foreign  oountrieiL  Hm  \ 
earlier  of  the  Scotch  UniversitiM^  iHiich 
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parts  of  Scotland  and  at  diOercnt  periods  during  the 
century,  and  that  of  Eilinburgh,  moro  immediately 
question,  which  had  its  origin  about  the  time  of  the 
tion,  and  was  ultimately  established  in  the  beginning 
venteenth  century,  had  all  the  same  object — one  which 
>cle8  declared  to  be  so  noble— that  of  converting  a  little 

0  a  great  one.  That  object  was  successfully  attained 
.nd,  and  attained  mainly,  as  I  conceive,  by  means  of 
■eat  educational  arrangements  which  were  designed  to 
able,  learned,  and  accomplished  men,  for  the  s^vation 
itc  and  the  advancement  of  the  public  welfare  :  learned 

divines  for  the  service  of  religion,  learned  and  able 

for  the  practice  of  the  law,  skilful  and  enlightened 
tes  and  judges  for  the  administration  of  justice,  and 
.  prudent  politicians  and  statesmen  for  the  great  pur- 
national  legislation.     The  purpose,  I  take  it,  was  to 

complete  and  generous  education,  which  Milton  has 
to  be,   "That  which  fits  a  man  to   perform  justly, 

and  magnanimously  all  the  offices,  both  private  and 
f  peace  and  war." 
.  not  dilate  upon  the  considerations  which  lead  me  to 

1  view  of  the  original  design  of  these  institutions,  for 
evidence  on  that  subject  must  impress  itself  on  every 
1 1  think  I  may  say  that  the  whole  of  the  consulted 
tiave  arrived  at  the  conclusion  that  the  purpose  con- 
d  in  founding  these  Universities  was  the  education 
;  men.  That  view  seems  to  be  confirmed  by  a  general 
I  to  the  charters  of  the  Universities,  to  the  history  of 
try,  to  the  state  of  public  feeling  upon  such  subjects  ; 
ree  with  the  majority  of  the  consulted  Judges,  that  the 
age  which    has  follower],  and  which  all  our  brethren 

be  an  important  element,  is  here  a  conclusive  considera- 
rom  the  year  1411  to  about  the  year  1860,  a  jieriod  of 
rs,  there  is  no  instance  producible  of  a  woman  having 
icated  at  any  Scottish  University.  I  need  not  dwell  on 
importance  of  that  fact,  which  is  so  well  demonstrated 
reed  in  some  of  the  opinions  we  have  received  ;  and  I 
think  that  any  satisfactory  or  even  plausible  answer 
made  to  it. 

:tempt  at  an  answer  consists  in  this,  that  the  resort  to 
3rsity  is  merely  optional — what  is  called  in  law  res  meres 
r,  a  mere  privilege — ^which  the  party  entitled  to  may 
or  not  as  he  pleases,  and  whidi  cannot  be  lost  non 
and  the  case  is  put  of  an  abstinence  from  University 
y  Roman  Catholics,  Jews,  Indians,  or  Negroes.  It 
•*  Can  it  be  said  that  the  University  could  not,  by  vote 
iution,  have  admitted  these  persons?  "  In  my  view  of 
«r,  no  vote  or  resolution  would  be  needed  for  such 
;  they  would  be  admitted  as  a  matter  of  course,  because 
principle  could  be  assigned  for  excluding  them.  The 
law  does  not  make  any  distinction  of  religion  in 
of  right,  and,  where  the  national  will  does  so,  it 
by  imposing  a  test  upon  admission.  Where  there  is 
here  is  no  foundation  for  a  plea  of  exclusion.  As  little, 
lape  even  less,  can  it  be  said  that  there  is  any  ground 
iding  students  in  respect  of  the  colour  of  their  skin, 
material  element  of  consideration  here  is,  that  the  law 
>gni8e  the  difference  of  sex  as  an  established  and  well 
lement,  leading  sometimes  to  the  exemption,  and  some- 

the  absolute  exclusion,  of  women  from  a  variety  of 
>rivilege8,  and  powers.  The  Roman  law,  the  great 
f  our  own  system,  laid  this  down  in  the  clearest  and 
b  manner  : — '*FeminsB  ab  omnibus  officiis  civilibus  vel 
remotes  sunt :  et  ideo,  neo  judices  esse  possunt,  nee 
turn  gerere,  nee  postulare,  nee  pro  alio  intervenire,  nee 
ores  existere." 

;reat  extent  this  has  always  been  our  own  law.  In 
nts  it  has  Ix^n  relaxed  from  special  considerations  ;  in 

has  even  perhaps  been  extended.  Women  could  not 
I  by  the  Roman  law,  but  they  are  allowed  to  be  so  by 
from  our  having  come  to  consider  that  tutory  is  not, 
omani  regarded  it,  a  public  office,  but  merely  a  private 
.estio  charge,  for  which  women  might  be  periectly  well 
.  They  were  long  excluded  with  us  from  being  wit- 
zoept  in  oases  of  necessity,  and  they  are  now  competent 
mentary  witnetna  only  «■  the  result  of  recent  legiala- 
fnm  Jndknal  offices  they  have  always  been  exdnded* 


and  are  neither  compelled  nor  qnalitied  to  act  upon  juries,  un- 
less it  be. on  that  limited  kind  of  jury  which  must  consist 
entirely  of  females.  Generally  speaking,  it  will  be  conceded 
that  no  political  office  can  be  held  by  any  female,  with  one 
illustrious  and  solitary  exception. 

In  this  state  of  the  law — there  being  an  undoubted  category 
by  which  females,  in  consequence  of  their  sex,  are  excluded 
from  certain  functions  competent  to  males — it  becomes  a  ques- 
tion depending  upon  the  general  evidence  and  upon  the  actings 
of  parties  whether  the  privileges,  honours,  and  functions  con- 
nected with  University  education  were  designed  for  men  alone, 
as  they  have  been  so  enjoyed,  or  were  designed  for  young  men 
and  women  indiscriminately. 

This  seems  to  me  to  be  the  first  and  great  question  in  the 
case.  I  am  inclined  to  think  that  it  is  the  only  question,  but 
it  is  certainly  the  leading  question,  and  it  is  put  forward  as 
such  by  the  pursuers  in  their  first  declaratory  conclusion — 
namely,  that  is  should  be  declared  "that  the  pursuers  are  en* 
titled  to  attend  the  classes  of  any  of  the  professors  of  the  Uni* 
versity  of  Edinburgh,  and  to  receive  instruction  from  the  pro- 
fessors in  said  University,  ui)on  making  due  payment  of  all  fees 
exigible  from  students  at  the  University  for  said  instruction." 
This  is  a  very  clear  proposition,  and  one  which,  if  decided  in 
the  pursuers'  favour,  would  be  conclusive  of  the  whole .  cause. 
It  is  very  plain  what  is  its  meaning,  and  what  would  be 
its  effect.  The  Universities  were  undoubtedly  instituted  for 
the  education  of  male  students.  Were  they  also  and  equally 
instituted  for  the  education  of  females?  If  so,  every  female  pre- 
senting herself  as  a  student  at  the  door  of  the  College  is  entitled 
to  be  admitted  to  any  class  on  the  usual  terms.  If  there  is  not 
this  equality,  have  male  students  a  preference,  and  to  what 
extent  and  effect,  and  on  what  clause  or  rule  of  law  does  that 
preference  rest  ?  It  seems  to  me  impossible  to  take  any  middle 
course  in  this  matter  as  to  abstract  right,  or  to  draw  a  distinc- 
tion at  all  between  male  and  female  students,  except  by  declar- 
ing that,  while  males  have  a  right  to  a  University  education, 
females  have  none.  This  accordingly  seems  to  be  the  opinion 
unanimously  arrived  at  by  all  the  consulted  Judges,  though  I 
cannot  say  that  the  statement  of  their  views,  or  the  grounds  of 
their  opinions,  appear  to  me  to  be  clear  .or  consistent.  The 
Lord  Ordinary,  who  decided  the  case,  has  now  explicitly 
stated,  what  he  had  not  said  before,  that,  apart  from  the  recent 
Regulations,  he  is  of  opinion  that  the  ladies  could  not,  as  a  matter 
of  right,  demand  admission  as  students  into  the  University ; 
and  he  remarks  that  perhaps  the  judgment  under  review  falls 
short  in  not  giving  al»olvitor  from  some  of  the  conclusions  of 
the  summons,  instead  of  merely  dismissing  them.  I  infer  from 
these  passages  that  the  Lord  Ordinary  now  thinks  the  defenders 
entitled  to  absolvitor  from  the  ladies*  claim  to  attend  the  classes 
of  any  of  the  professors,  on  the  ground  that  the  general  right  is 
not  supported  by  the  Regulations,  which  are  confined  entirely  to 
the  medical  classes.  But  in  speaking  of  the  claim  to  a  general 
right,  the  Lord  Ordinary  seems  to  give,  as  his  reason  for  nega* 
tiving  it,  that  without  the  Regulations  there  were  no  arrange- 
ments made  for  the  instruction  of  female  students  in  medicine. 
Now  this  may  or  may  not  be  a  good  reason  for  having  ex- 
cluded females  from  the  medical  classes  prior  to  those  Regula* 
tions.  But  it  seems  wholly  irrelevant,  at  least  I  cannot  follow 
its  connexion  with  the  question  of  general  right.  Had  ladies 
from  the  first  a  right  to  admission  to  the  general  classes  of  the 
University — ^to  the  Humanity  and  Greek  dasses,  to  the  dasses 
of  Logic  and  Moral  Philosophy,  to  the  Law  and  Divinity  classes  t 
Certainly  those  branches  of  instruction  needed  no  special 
arrangements — at  least  some  of  them  did  not.  A  wonuui  bent 
upon  learning  Greek  and  Latin  needed  no  special  arrangement 
for  following  in  the  footsteps  of  the  many  distinguished  women 
who  Itave  successfully  applied  themsdves  to  those  studies.  If ■ 
they  had  no  right  to  attend  those  classes,  the  exdusion  must 
have  rested,  not  upon  matters  of  mere  mechanical  arrangement, 
but  upon  the  principle  that  the  University  life  was  not  intended 
for  them,  but  for  the  other  sex. 

This  leads  me  to  the  consideration  that  very  weighty  reasons, 
may  have  operated  on  the  national  mind  in  constituting  and 
continuing  the  Universities  as  exclusive  schools  for  the  academi- 
cal education  of  young  men.  It  is  not  necessary  that  we  should 
adopt  all  the  views  of  our  ancestors  in  this  respect.  It  is  snongh 
if  we  see  that  such  views  existed.  And  were  entertained  with  an 
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earnostnea?  tbat  acted  forcibly  on  tlie  nallonal  wlUj  wliicb,  after 
all,  is  tbe  great  foundation  of  all  laws  and  public  institutions. 
It  is  a  belief  widely  entertained,  that  there  is  a  great  difference 
in  the  mental  constitution  of  the  two  sexes,  just  as  there  is  in 
their  physical  conformation.  The  powers  and  susceptibilities 
of  women  are  as  noble  as  those  of  men  ;  but  they  are  thought 
to  be  different,  and,  in  particular,  it  is  considered  that  they 
have  not  the  same  power  of  intense  labour  as  men  are  endowed 
with.  If  this  be  so,  it  must  form  a  serious  objection  to  uniting 
them  under  the  same  course  of  academical  study.  I  confess 
that,  to  some  extent,  I  share  in  this  view,  and  should  regret  to 
see  our  young  femsdes  subjected  to  the  severe  and  incessant 
work  which  my  own  observation  and  experience  have  taught 
me  to  consider  as  indispensable  to  any  high  attainment  in 
learning.  A  disregard  of  such  an  inequality  would  be  fatal  to 
any  scheme  of  public  instruction,  for,  as  it  is  certain  that  the 
general  mass  of  an  army  cannot  move  more  rapidly  than  its 
weakest  and  slowest  portion,  so  a  general  course  of  study  must 
be  toned  and  tempered  down  to  suit  the  average  of  all  the 
classes  of  students  for  whom  it  is  intended ;  and  that  average 
will  always  be  lowered  by  the  existence  of  any  considerable 
numbers  who  cannot  keep  pace  with  the  rest. 

Add  to  this  the  special  acquirements  and  accomplishments  at 
which  jwomen  must  aim,  but  from  which  men  may  easily  remain 
exempt.  Much  time  must  be,  or  ought  to  be,  given  by  women  to 
the  aoquisition  of  a  knowledge  of  househould  affairs  and  family 
duties,  as  well  as  to  those  ornamental  parts  of  education  which 
tend  so  much  to  social  refinement  and  domestic  happiness  ;  and 
the  study  necessary  for  mastering  these  must  always  form  a 
serious  distraction  from  severer  pursuits,  while  there  is  little 
doubt  that,  in  public  estimation,  the  want  of  these  feminine  arts 
and  attractions  in  a  woman  would  be  ill  supplied  by  such 
branches  of  knowledge  as  a  University  could  bestow. 

In  all  this  I  assume  that  regard  is  to  be  had  to  the  average 
powers  of  the  female  mind,  and  not  to  the  different  position  of 
remarkable  and  exceptional  women ;  and,  in  reference  to  this 
subject,  it  may  be  noticed  that  we  are  apt  to  get  a  false  view  of 
the  question  by  comparing  extraordinary  women  with  ordinary 
men,  whereas  the  true  rule  is,  to  compare  together  the  ordinary 
run  of  both  sexes,  and  then,  if  we  please,  to  compare  the  rarer 
examples  of  superior  excellence  among  men  and  women — the 
Agnesis,  the  Lady  Jane  Greys,  the  Martineans,  and  the  Somer- 
yilles,  with  the  Galileos,  the  Bentleys,  the  Adam  Smiths,  and 
the  Isaac  Newtons. 

There  is  no  reason  why  a  false  delicacy  should  prevent  us 
from  considering  the  effect  which  in  the  public  mind  must 
always  have  b^n  given  to  the  special  element  of  sex  in  this 
question.  In  tib^  first  and  most  elementary  schools  designed 
for  children,  theie  is  no  reason  why  both  sexes  should  not  be 
taught  together,  and  in  some  of  these  schools  there  has  been 
thought  to  be  no  incongruity  in  teaching  in  union  not  only  both 
sexes,  but  all  ages,  as  in  the  General  Assembly's  school  in  the 
Highlands,  of  which  Principal  Baird  used  to  tell  that  a  little 
boy,  when  complaining  bitterly  of  tbe  schoolmaster's  unfairness, 
and  being  asked  to  state  particuh&rs,  said  that  he  had  *'  trapsed 
grannie  at  her  spelling,  but  that  the  master  would  not  let  him 
up." 

When  we  come  to  schools  of  a  higher  kind,  designed  for  the 
more  advanced  education  of  pupils  of  riper  years,  it  has  been 
the  uniform  tendency  to  make  a  divergence,  and  to  keep  the 
education  of  the  two  sexes  distinctly  separate.  So  far  as  I 
know,  it  has  always  been  the  rule  in  our  grammar  schools  to 
exclude  females.  This  has  certainly  been  the  case  in  the  dis- 
tinguished Grammar  school  with  which  we  are  all  acquainted  in 
this  city,  and  to  which  many  of  us  owe  so  much.  The  same 
rule  has  unquestionably  been  observed  in  all  our  Universities, 
and  surely  there  are  very  cogent  reasons  for  such  a  system. 

The  period  of  life  attained  by  the  youth  who  are  there  educated, 
say  from  sixteen  to  twenty-two,  is  the  most  of  all  susceptible  of 
the  more  tender  feelings  of  our  nature ;  and,  without  the 
slightest  suggestion  of  anything  in  the  least  degree  culpable, 
how  is  it  possible  to  feel  secure  that,  with  a  number  of  young 
men  and  women  assembled  together  at  a  University,  there  shall 
not  occur  hasty  attachments  and  premature  entanglements,  that 
may  exercise  a  blighting  influence  on  all  their  future  life  ?  What 
effect  it  might  exercise  upon  their  immediate  studies  it  would 
be  hazardous  to  conjecture.     It  might,  in  some  cases,  produce  a 


strange  emulation  ;  it  might  in  others  lead  to  total  idleness 
among  these  mixed  schoolfellows.  In  any  view,  he  would  be  a 
bold  man  who  would  collect  together  at  a  Collie,  and  send  out 
some  hundreds  of  young  men  and  women 

"  Inter  sylvas  Academi  qiicerere  vemm," 
with  whatever  number  of  chaperons  he  mi^t  try  to   guard 
them. 

One  other  consideration  I  must  here  touch  upon,  as  likely  to 
have  influenced  public  feeling  in  this  matter. 

Our  Universities  were  necessarily  corporations.  Our  indi- 
vidual Colleges  were  generally  so  as  well,  and  it  deserves  to  be 
remembered  that  this  mediaeval  kind  of  corporation  was  voy 
different  from  those  modem  associations  on  which  corporate 
privileges  have  been  conferred  by  statate  or  otherwise.  A  joiat. 
stock  company  now-a-days  is  little  better  than  a  trading  partner- 
ship, and  its  members  require  little  or  no  personal  qualification, 
the  great  object  being  to  club  together  their  funds  and  to  get  a 
good  return  from  them,  with  certain  special  facilities  for  trans- 
ference or  transmission.  A  corporation  of  that  more  aodeal 
type  to  which  Universities  and  Colleges  belong  was  a  very  dif- 
ferent institution.  It  might  well  be  calle4  a  body  polUiCy  foriti 
functions,  its  benefits,  and  its  reason  for  existence  were  mock 
more  of  a  public  than  a  private  character.  Many,  indeed,  d 
those  corporations  were,  directly  and  influentially,  political,  u 
connected  with  our  municipal  institutions. 

Now,  it  ap|)ears  to  me  that,  as  a  general  role,  the  members  ef 
such   corporations  were  exclusively  male,  and  that  no  winaai 
could  be  a  corporator.     It  is  possible  that  in  some  peculiar  cmc^ 
as  in  some  trading  guilds,  there  may  have  been  a  custom  of  ei-    I 
tending,  at  least  partially,  the  benefits  of  some  corporate  pmi-    '] 
leges  to  the  widows  or  even  to  the  daughters  of  guild  breUini,    J 
but,  if  so,  the  exception  was  both  created  and  limited  by  the  est'    1 
tom.     In  the  higher  corporations,  I  have  no  idea  that  any  mk 
exception  existed.     I  never  heard  it  suggested  that  a  woass 
could  be  a  member  of  the  College  of  Justice,  though  it  has  bees 
alleged  that  the  elderly  part  of  the  sex  is  not  unrepresented  it 
high  quarters.     As  litde  do  I  believe  that  a  woman  could  daia 
to  be  a  member  of  the  University ;  more  especially  that  aba 
coidd  demand  to  be  made  a  doctor  of  any  Faculty.     The  Docttf- 
ate,  it  will  be  remembered,  is  not  a  mere  trade,  it  is  an  oflke, 
and  in  law,  I  think,  a  public  office — a  munus  publicum.    It  is- 
volved  originally  the  power  and  the  right  to  teach,  and  ii  sota 
mere  license  to  practise,  but  a  status  inferring  certain  privikga 
of  precedence  and  otherwise,  and,  as  such,  recognised  by  ik 
law. 

Upon  all  these  grounds,  I  am  satisfied  that  the  non-attend- 
ance of  women  at  the  Universities  in  times  past,  which  is  a 
indisputable  fact,  was  not  a  mere  accident,  or  a  mere  arfaitniy 
abstinence  from  the  enforcement  of  a  legal  privilege,  but  snM 
from  a  consciousness,  shared  by  them  with  the  whole  esa* 
munity,  that  the  Universities  were  not  instituted  for  tkea, 
though  women  would  undoubtedly  receive  indirectly  the  beoeiti 
the  Universities  were  calculated  to  confer,  in  making  better  ■■ 
of  their  fathers,  their  brothers,  their  husbands,  and  their  sool 

I  have  dwelt  thus  long  on  a  point  virtually  conceded  by  d, 
the  consulted  Judges,  because  I  think  the  condition  of  mattfl 
prior  to  the  late  Regulations  is  of  the  utmost  importaooe,  fd 
because  the  strength  and  solidity  of  the  considerations  wbiek 
determined  the  old  practice  and  constitution  of  the  Uaivenilia 
enable  us  better  to  decide  whether  these  could  be,  ani  ksfi 
been,  effectually  changed  in  the  case  of  the  University  of  BJii' 
burgh. 

The  argument  here  in  favour  of  the  ladies'  claims  arises  ^ 
of  the  power  given  by  the  late  Act  of  Parliament  (2l8t  andfli 
Vict.  ISfiS).  The  University  Courts  there  established  bavetlii 
power  conferred  on  them,  videlicet,  **To  effect  improinaa* 
in  the  internal  arrangements  of  the  Univeraity,  after  due  ea» 
munication  with  the  Senatus  Academicus  and  with  the  saacti* 
of  the  Chancellor ;"  and  on  10th  November  1869  the  Univtnilf 
Court  of  Edinburgh  made  a  regulation  that  **  Women  shall  W 
admitted  to  the  study  of  medicine  in  the  University.** 

It  is  upon  this  and  other  relative  regulations  thai  the  inftff* 
locutor  under  review  must  now  be  considered  as  exciuiveiy 
based.  This  view  of  their  case  does  not  seem  to  be  ntiaiatbotf 
to  the  pursuers,  who  complain  of  it  aa  evading  their  jest  Uffi^ 
demands,  and  leaving  their  position  to  rest  on  a  vtrj  praettioii 
and  slippery  foundation.    I  do  not  wonder  a4  tiiia  feelii^  m^ 
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I  confess  that,  if  the  pursuers'  claims  'vi^re  to  be  held  as  entirely 
dependent  on  the  Begulations  of  the  University  Court,  I  should 
consider  this  state  of  things  as  a  great  calamity  to  all  concerned. 
If  the  admission  of  women  to  the  study  of  medicine  is  to  he 
held  a  mere  matter  of  regulation,  it  is,  of  course,  liable  to  be 
changed,  modified,  or  repealed  from  time  to  time,  as  the  enacting 
body  may  think  ]^roper.  This  is  inherent  in  the  nature  of  such 
regulations,  and  the  consequence  "wculd  be,  that  no  reliance 
could  be  placed  on  the  continuance  of  the  privilege  or  permission 
thus  given,  which  might  be  suddenly  withdrawn  or  curtailed, 
to  the  great  disappointment  and  injuiy  of  those  interested. 
There  could  be  no  fixity  of  tenure  in  such  circumstances.  No 
class  in  the  community,  no  individual  woman,  could  trust  to 
medicine  as  an  available  professional  opening,  and  no  justice 
could  be  done  to  a  system  thus  imperfectly  introduced.  In  the 
meantime,  the  question,  involving  as  it  does  important  interests 
and  exciting  considerations,  would  remain  a  subject  of  keen  and 
bitter  contention,  and  make  the  University  Court  a  permanent 
battle-field  between  the  partisans  of  the  opposing  factions.  How 
far  this  would  conduce  to  the  interests  of  science,  and  to  the 
I>eace  or  prosperity  of  our  Universities,  it  is  not  difiScult  to  con- 
jecture. 

But  apart  from  these  views,  I  consider  that  the  Regulations 
in  question,  admitting  women  to  the  study  of  medicine  in  the 
University  of  Edinburgh,  are  wholly  illegal,  and  palpably  beyond 
the  statutory  power  conferred  upon  the  University  Courts.  Those 
Courts  are  empowered  to  efiect  improvements  in  the  internal 
arrangements  of  the  University  ;  but  the  proposal  to  confer  on 
women  a  right  of  admission  to  the  study  of  medicine,  not  previ- 
ously possessed  by  them,  appears  to  me  to  be  not  an  internal 
regulation,  but  an  external  innovation,  and  that,  too,  of  the 
most  serious  kind.  I  cannot  consider  it  to  be  mere  matter  of 
arrangement  whether  one-half  of  the  population  has  or  has  not 
-a  right  of  admission  to  the  University.  To  admit  those  who, 
in  consequence  of  their  sex,  had  no  legal  claim  to  University 
study,  and  to  declare  that  they  now  should  have  such  a  claim, 
appears  to  mo  to  be  an  essential  and  fundamental  alteration,  or 
-raUier  subversion,  of  the  established  consuetudinary  constitu- 
■ticm  of  the  University,  which  it  is  wholly  beyond  the  power  of 
a  University  Court  to  effect. 

I  do  not  suppose  it  can  be  maintained  that  the  University 
'Court  can  make  any  change  they  please.  I  should  think  even 
•that  if  the  University  Court  here  had  enjoined  a  system  of 
mixed  classes  of  medical  study,  some  of  our  brethren  who  are 
•favourable  to  the  interlocutor  under  review  would  hold  such  a 
•regulation  as  incompatible  with  *'  the  law  and  constitution  of 
-the  University."  Nor  do  I  suppose  the  objection  to  it  would 
•be  removed  by  the  adoption  of  the  Pentonville  Prison  partition, 
which  has  been  suggested.  Or,  suppose  that  the  University 
Court  had  enacted  that  any  professor  who  refused  to  have 
■e|MUrate  classes  for  the  sexes  should  be  bound  to  devote  his 
■ingle  class  to  the  exclusive  instruction  of  women,  so  as  to 
enable  them  in  some  degree  to  make  up  their  lee-way,  as  in 
eompetition  with  their  male  friends,  I  take  it  that  any  such 
Innovation  would  be  disregarded  by  a  Court  of  law  as  utterly 
nnll,  just  as  much  as  if  a  regulation  had  been  made  by  which 
the  wholesale  admission  of  women  was  accompanied  with  the 
total  exclusion  of  men. 

CoDnidering,  as  I  do,  that  these  Begulations  are  beyond  the 
powers  of  the  University  Court  that  passed  them — ^that  is  to 
•ay,  in  the  sense  which  the  pursuers  have  put  upon  them — I 
•onsider  it  quite  unnecessary  in  order  to  set  them  aside  that  a 
Induction  of  them  should  be  brought.  The  University  Court 
liaa  no  authority  over  the  University  or  over  the  Senatus 
Academicus,  except  within  the  province  which  the  Statute  has 
jMrigned  to  it  Beyond  those  limits  it  has  no  standing,  and  its 
dealings  and  declarations  are  mere  waste  paper. 

I  ought,  at  the  same  time,  to  advert  to  the  view  that  these 
Begulations  do  not  import,  in  any  practical  form,  what  they  are 
•aid  to  infer ;  and  in  that  aspect  they  are  liable  to  the  observa- 
tion, that  they  do  not  at  all  support  the  conclusion  sought  to 
ba  deduced  from  them.  Accordingly,  the  declarator  which  the 
liOrd  Ordinary  has  pronounced  comes,  on  the  face  of  it,  to  be  a 
■wre  hnUumfulmen,  that  can  have  no  effect  and  can  lead  to  no 
mult. 

Women,  it  is  said,  are  admitted  to  the  study  of  medicine,  but 
i  it  only  if  they  find  classes  thvt  they  can  attend  ;  they  are 


only  to  be  taught  in  separate  classes,  snd  professors  are  permitted 
to  have  separate  classes  ;  but  none  of  the  professors  are  enjoined 
to  have  such  classes,  and  it  cannot  be  said  that  any  professor  is 
bound  to  have  them,  while,  as  to  graduation,  nothing  whatever 
is  said.  This,  then,  is  a  decree  which  is  whoUy  unenforceable, 
and  can  establish  no  legal  or  available  right  It  is  not  the  busi- 
ness of  a  Court  of  law  to  pronounce  declarators  that  lead  to 
nothing,  and  this  Court  has  always  refused  to  do  so. 

It  is  clear  that  the  pursuers  themselves  see  the  case  in  this 
very  light,  and  hence  it  is  that  with  strict  logical  propriety  they 
rested  their  action  upon  the  first  of  their  conclusions,  namely, 
that  the}'  are  entitled  to  attend  the  classes  of  any  of  the  jiro- 
fessors  iijion  payment  of  students*  fees.  Had  they  made  out 
that  proposition  they  would  have  had  a  plain  and  enforceable 
right,  because  any  ])rofeBsor  refusing  to  receive  them  would  then 
have  been  guilty  of  a  breach  of  duty.  But  as  that  general  right 
seems  now  universally  given  up,  and  the  regulations  alone  relied 
upon  by  the  Lord  Ordinary,  and  those  Judges  who  agree  with 
him,  there  seems  no  solid  ground  left  on  which  the  action  or 
decree  can  stand. 

Before  concluding,  I  shall  make  one  or  two  observations  on 
some  miscellaneous  points  that  have  been  referred  to  in  the 
argument. 

I  agree  in  thinking  that  the  examples  which  have  been  cited, 
of  women  connected  with  foreign  Universities,  have  no  bearing 
on  the  case.  Those  examples,  after  all,  come  to  very  little,  and 
chiefly  amount  to  this,  that,  besides  some  honorary  titles  con- 
ferred on  women,  it  has  happened  that  in  one  or  two  instances 
a  wife  or  daughter  was  allowed  to  read  her  husband^s  or  father's 
lectures,  an  indulgence  which  might  be  easily  conferred  by  the 
autocratic  authority  of  the  Pope  or  Emperor  for  the  time  being, 
to  whom  the  Universities  were  subject  There  is  no  evidence 
that  at  any  time  there  was  a  resort  of  female  students  to  the 
foreign  Universities.  I  think  the  exposition  of  the  state  of  the 
facts  on  this  subject  by  the  Senatus  in  their  case  is  conclusive 
to  show  that  any  such  occurrences  were  quite  exceptional,  and 
besides  that  consideration,  this  is  a  matter  affecting  social  habits 
and  national  manners,  as  to  which  the  practice  of  our  own 
country  is  not  to  be  overruled  by  that  which  might  be  adopted 
among  foreign  nations. 

I  may  take  this  opportunity  of  saying  that  I  consider  the  at- 
tempt of  the  ])ursuers  to  explain  the  absence  of  females  from 
our  Universities,  by  the  condition  of  women  in  Scotland  and  the 
course  of  our  national  history  generally,  to  be  wholly  unsuccess- 
ful. Though  naturally  and  willingly  keeping  aloof  from  public 
life,  the  condition  of  Scottish  women  in  the  15th  and  16th 
centuries  was  anything  but  slavish  or  degraded,  nor  were  they 
considered  as  very  timid  or  submissive.  The  evidence  of  Don 
Pedro  d*Ayala,  who  was  the  Spanish  Ambassa<lor  at  the  Court 
of  James  iv.,  is  conclusive  on  this  subject,  and  it  is  acknow- 
ledged that  he  was  a  keen  and  correct  observer,  as  his  character 
of  that  noble  but  unhappy  monarch  too  plainly  shows.  The 
Scottish  women,  he  tells  us,  '*  arc  courteous  in  the  extreme," 
and,  he  adds,  **they  are  really  honest,  though  very  bold." 
**  They  are  absolute  mistresses  of  their  houses,  and  even  qf  their 
kushemdSf  in  all  things  concerning  the  administration  of  their 
property,  income,  or  expenditure."  Such  w^omen  could  not 
easily  have  been  stopped  from  asserting  a  legal  right  intended 
for  them,  but  they  were  doubtless  aware  that  their  proper  place 
was  at  home,  learning  to  rule  their  husbands,  and  bring  up  their 
children,  with  those  happy  domestic  results  of  which  Scotland 
has  so  much  reason  to  be  proud. 

In  deciding  this  case,  as  I  am  bound  to  do  upon  strict  legal 
grounds,  I  do  not  take  up  the  time  of  the  Court  in  saying  much 
as  to  the  personal  feelings  which  it  is  calculated  to  excite.  I 
will  say  this,  however,  that  I  have  felt  great  sympathy  with 
these  ladies,  both  as  to  the  object  they  had  in  view  and  as  to 
the  position  in  which  they  have  been  placed.  I  think  that,  from 
very  natural  motives  and  with  the  best  intentions,  but  with  un- 
fortunate results,  their  friends  have  led  them  t%  form  expecta- 
tions which  could  never  be  realized  in  the  way  contemplated. 
Again,  I  think  it  very  natural  for  tliose  ladies,  who  feel  a  voca- 
tion in  that  direction,  to  wish  to  make  themselves  useful,  and  to 
earn  an  honourable  independence,  and  I  have  no  doubt  there  are 
departments  of  medical  or  surgical  jMractice  in  which  women  may 
be  fitly  and  snccessfally  employed.  There  was  an  important 
branch  of  surgical  practice  in  which  their  sex  was  long  exclusively 
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engaged,  and  which  continued  indeed  to  be  their  appanage  from 
the  time  Moses  was  found  in  the  ark  of  bulrushes  down  till  the 
beginning  of  the  sixteenth  century ;  for  in  1522  a  doctor  was 
burnt  alive  in  Hamburg  for  personating  a  woman  in  an  obstetric 
case.  That  branch  of  practice  in  women's  hands  may  now  be 
looked  upon  with  some  contempt,  but  this  I  think  agrcat  mistake, 
and  it  might  probably  with  great  advantage  be  associated  with 
other  branches  of  domestic  practice,  for  which  women  woxdd  be 
well  adapted.  This  might  surely  be  done  without  any  material 
change  in  the  constitution  of  the  Universities.  The  rules  of  the 
London  University,  with  its  advanced  notions,  throw  some  light 
on  this  subject,  for  they  refuse  to  accord  to  women  the  honour 
of  graduation.  In  fact,  any  grievance  of  the  pursuers  arises  out 
of  the  Medical  Act  of  1 858.  It  is  for  the  Legislature  to  determine 
the  matter,  but,  if  it  was  thought  right,  that  Act  might  be 
amended  by  opening  a  somewhat  wider  door  for  medical  qualifi- 
cation. The  case  certainly  affords  no  ground  for  subverting 
the  constitution  of  our  Universities,  or  affecting  the  dignity  and 
weight  which  belong  to  the  highest  honour  attending  the  medical 
profession.  The  national  object  here  is,  and  ought  to  be,  to  ac- 
complish and  adorn  the  character  of  a  British  physician,  not  only 
with  all  medical  and  physiological  science,  but  also  with  the  high- 
est philosophy,  intellectual  and  moral,  and  with  all  the  resources 
of  literature  and  learning  which  can  aid  him  in  his  high  functions. 
Any  change  that  would  incur  the  risk  of  lowering  the  standard 
that  now  exists,  and  which  we  have  seen  exemplified  in  so  many 
of  our  great  physicians  and  professors,  is  infinitely  to  be  depre- 
cated, and  such  a  danger  I  think  would  be  incurred  by  the  re- 
volution in  the  medical  teaching  of  our  Universities  that  has 
here  been  attem])ted  to  be  brought  about ;  while  at  the  same 
time  it  would  otherwise  affect  and,  in  my  opinion,  deteriorate 
our  Universities  in  a  way  unknown  to  any  period  of  their  history. 

Lord  Justice-Clerk. — ^As  I  was  a  member  of  the  University 
Court  of  the  University  of  Edinbui^h  during  the  period  to 
which  part  of  the  proceedings  refer,  I  should  gladly  have  been 
relieved  of  the  duty  of  judging  in  this  case.  But  as  your  Lord- 
ships and  the  rest  of  my  brethren  have  not  thought  that  circum- 
stance sufficient  to  excuse  the  discharge  of  my  judicial  duty,  I 
shall  shortly  state  the  opinion  which  I  have  formed  in  this 
case,  which,  although  not  as  I  think  of  the  general  importance 
attributed  to  it,  is  of  great  importance  to  the  pursuers,  and  is  in 
itself  of  considerable  novelty  and  interest. 

I  may  say,  in  the  outset,  that  I  have  no  opinion  to  express 
on  the  general  policy  of  the  admission  of  women  to  university 
instruction  or  degrees.  Whether  it  is  desirable  that  women 
should  study  medicine  or  any  other  science  in  our  universities — 
whether  their  study  there  should  be  in  separate  or  in  mixed 
classes— or  whether  it  is  expedient  for  themselves,  or  for  the 
University,  or  for  the  other  students,  that  they  should  be  so 
admitted,  are  questions  which  we  have  no  occasion  and  no  quali- 
fication to  decide.  On  matters  such  as  these,  depending  on  no 
juridical  principle  or  practice,  but  on  sentiment,  on  academical 
experience,  or  social  expediency,  our  individual  views  are  merely 
units  hardly  appreciable  in  the  sum  of  public  opinion.  The 
question  of  expediency,  as  far  as  this  case  is  concerned,  has 
been  settled  for  us  by  the  only  competent  authority. 

On  the  merits  of  this  action  my  opinion  coincides  with  that 
of  Lord  Deas  and  the  other  consulted  Judges  who  adhere  to  him. 
Lord  Gifford,  in  the  short  addition  to  his  note,  has  very  con- 
cisely expressed  the  views  which  I  entertain.  I  think  this  is  a 
question  of  i)urely  academical  administration,  and  that  it  should 
be  relegated  to  that  department  from  which  it  is  unfortunate 
for  all  i^arties  that  it  ever  was  removed. 

I  am  anxious  in  the  outset  to  bring  the  case  back  from  the 
wide  and  discursive  dissertations  by  which  it  has  been  adorned 
— and  obscured — to  the  true  questions  which  are  raised  in  this 
summons.  It  is  an  action  which  has  for  its  scope  and  its 
limit  to  define  and  enforce  the  duty  of  the  Senatus  Academicus 
and  the  Chan^^or  of  the  University  towards  the  pursuers,  as 
matriculated  sflldents,  in  the  matters  raised  in  the  summons. 
Ko  decree  which  can  be  pronounced  in  the  action  can  go  beyond 
this,  and  any  such  decree  can  only  affirm  an  existing  and 
operative  duty  on  the  part  of  the  defenders  under  the  existing 
rules,  by  which  their  authority  is  regulate<l  and  defined. 

However  wide,  therefore,  the  demands  made  in  this  summons 
may  seem  to  be,  they  must  be  read  in  the  light  of  the  position 
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and  obligations  of  the  subordinate  executive  body  of  the  Uni- 
versity. This  has  been  brought  to  an  issue  by  the  plea  stated 
for  the  defenders,~that  all  parties  were  not  Oilled ;  by  which 
they  meant  that  they  could  not  be  required  to  do  any  act  whidi 
was  not  sanctioned  by  the  existing  rules  of  the  University,  and 
that  the  summons  raised  questions  in  which  their  academical 
superiors  were  the  proper  contradictors.  The  Lord  Ordinaiy, 
on  the  ground  that  no  such  question  oould  be  raised  under  tb 
present  summons,  repelled  that  plea  ;  and  I  do  not  undenUsd 
that  it  is  now  proposed  to  sustain  it.  It  therefore  may  be  held 
as  fixed  that  the  summons  can  receive  no  farther  effect  than  to 
enforce  the  duty  of  the  defenders  as  defined  by  the  existing  mki 
of  the  University. 

Although,  therefore,  such  a  course  would  hare  exdnded  as 
interesting  and  most  elaborate  discussion,  I  greatly  regret  that 
the  argument  has  not  been  confined  within  these  limits.  The 
pursuers  manifestly  could  not  challenge  the  existing  laws  of  tk 
University  without  bringing  into  Court  those  who  were  entitled 
to  defend,  and  had  power  to  enforce  them.  The  Senatus  Acs- 
demicus,  on  the  other  hand,  who  justly  pleaded  that  their  dntf 
was  obedience  to  existing  laws,  and  that  they  were  not  bound  ts 
answer  to  a  challenge  of  them,  while  they  are  entitled  to  isat 
on  the  question  being  confined  to  their  present  duty,  easstt 
question  the  legality  of  the  very  laws  which  they  plead  th^ 
have  no  function  to  defend. 

What  then  are  the  practical  questions  raised  in  this 
We  shall  best  appreciate  these  by  attending  to  the  origiB 
the  controversy.  In  the  year  1869  the  University  Coui; 
the  application  of  the  pursuers,  or  some  of  them^  enacted  tb 
Regulations  which  are  quoted  in  the  pursuers*  condescendosi 
I  have  no  doubt  that  these  Begulations,  so  far  as  mere  loaiii 
concerned,  were  regularly  passed.  They  were  passed  isdff 
the  general  power  which  the  Court  possess — under  certain  fon 
and  conditions,  to  introduce  improvements  into  the  Univcnil^, 
and  such  we  must  assume  them  to  be.  They  permitted  wwa 
to  matriculate  as  students  viith  a  view  to  the  prosecution  of  tb 
study  of  medicine,  [»rovided  their  instruction  was  condaetsdii 
separate  classes  confined  entirely  to  women  ;  and  for  this  pr 
pose  the  professors  were  permitted  to  have  separate  daaa 
The  sixth  of  these  Regulations  was  as  follows  : — **  All  wowi 
attending  such  classes  shall  be  subject  to  all  the  regiiliti« 
now  or  at  any  future  time  in  force  in  the  University  at  l»  Ik 
matriculation  of  studenta,  their  attendance  on  clasaeSf  examiiidia, 
or  othencise.^* 

Under  these  Regulations  the  pursuers  passed  the  prdinuBBf 
examination  in  Arts  prescribed  for  medical  students,  msfen» 
lated  in  the  ordinary  manner,  and  received  their  tickets  of  mitD' 
culation  ;  were  registered  as  students  of^'medicine  in  the  Goren* 
ment  Register ;  and  finished  the  first  portion  of  the  medial 
currictdum  by  attending  the  prescribed  classes.  Some  of  tka 
passed  the  examination  in  the  middle  of  the  cuiriculum;  M 
at  this  point  their  further  progress  was  arrested  bj  tft 
elements.  The  first  was  that  they  could  not  find  proteMS 
willing  to  teach  them  in  separate  classes.  This  difficulty  BJ^ 
perhaps  have  been  got  over  had  not  the  Senatus  Ae■i^ 
micus  raised  the  second,  by  intimating  very  clearly  that  ^ 
intcndecl  to  resist  the  admission  of  any  of  the  pnmen  tt 
graduation,  and  raised  doubts  whether  to  do  so  would  sol  ^ 
contrary  to  law.  They  ultimately  applied  to  the  Unifcn^ 
Court  to  rescind  the  Regulations  of  1869.  The  Univos^ 
Court  decline  to  rescind  the  Regulations,  but  finding  the  kpl 
question  raised,  although  not  indisposed  to  aid  the  pttrMfl% 
they  held  their  hand,  and  the  pursuers  accordingly  nused  th> 
action. 

The  conclusions  of  the  action  accordingly  raise  these  two  jKtA 
cal  questions:  The  first  is,  whether  the  professors  in  ihsmd^d 
faculty  are  bound  to  teach  the  pursuers,  either  in  separate  «ii 
mixed  classes,  under  the  existing  laws  of  the  Univenity?  1^ 
second,  whether  the  defenders  are  bound  to  admit  the  piuiMW 
to  graduation  on  their  complying  with  the  other  BegulatioMi' 
the  University? 

Although  the  pursuers,  driven,  as  they  thought,  to  viadieito 
their  legal  rights,  have  endeavoured  to  solve  their  difficaltiei^ 
the  first  of  their  conclusions,  I  think  there  is  manifestly  ■* 
ground  on  which  it  can  be  supported.  The  Univerai^  Gout 
has  defined  the  conditions  under  which  alone  thsj  ess  W 
admitted  to  study  within  the  UniTenitj,  and 


1873. 


THE  SCOITISH  JURIST. 


503 


leave  it  optional  to  tlie  professors  to  teach  or  not,  but  prohibit 
them  from  teaching  in  any  but  separate  classes.  There  is  there- 
fore only  one  practical  question  M'bich  remains  to  be  considered, 
and  that  is,  whether,  under  the  Begulations  of  the  University 
Court,  and  subject  to  the  conditions  therein  expressed,  the  de- 
fenders were  bound  to  admit  the  pursuers  to  graduation  ?  On 
that  question  I  entertain  no  doubt  whatever.  These  Begula- 
tions  had  no  object,  and  no  meaning  as  regarded  those  women 
who  intended  to  follow  medicine  as  a  profession,  but  to  enable 
them  to  qualify  for  graduation,  nor  do  their  terms  in  my  opi- 
nion admit  of  any  other  interpretation.  On  the  faith  of  these 
Regulations  the  pursuers  have  entered  on  the  course  of  study 
prescribed,  and  mcarred  the  delay  and  expense  of  going  through 
a  considerable  poi-tion  of  the  curriculum.  To  deny  them  the 
degree  which  was  essential  to  their  entering  the  profession, 
with  a  view  to  which  they  studied,  on  the  pretext — for  it  is  no 
better — that  no  such  end  was  ever  contemplated,  is  in  my 
opinion  entirely  unjust  and  unwarranted;  and  that  all  the 
more,  that  the  evils  sjiid  to  be  connected  with  the  admission  of 
females  to  the  University  attach  only  to  the  study  which  is 
permitted,  while  the  honour  can  injure  no  one,  and  is  only 
valuable  as  the  passport  to  the  medical  profession,  with  which 
AS  a  body  the  defenders  have  no  concern. 

That  tiiis  question  of  graduation,  from  whatever  cause,  is  in 
reality  the  sole  matter  in  dispute,  is  sufficiently  evident  from 
the  pleading  of  the  defenders  themselves.  No  doubt  they  de- 
▼ote  a  large  portion  of  their  argument  to  prove  that  women  never 
have  been  and  never  ought  to  be  a«1mitted  to  University  study  ; 
but  in  the  sequel  they  disclose  with  sufficient  clearness  that  if 
the  pursuers  would  have  contented  themselves  with  mere  certi- 
ficates of  proficiency,  and  would  have  abandoned  their  claim  for 
graduation,  they  might  possibly  have  fared  better ;  and  they 
suggest  that  a  charter  like  that  granted  to  the  London 
University  might  have  removed  all  the  difficulty  as  long  as 
the  right  to  graduation  was  denied.  All  these  alterations 
imply  university  study,  and  therefore  the  cardinal  point  of 
the  case  is  the  right  to  graduation.  My  opinion  is  that  on 
eompleting  the  curriculum  as  matriculated  students,  the  pur- 
saers  are  entitled,  by  the  existing  rules  of  the  University,  to 
be  admitted  to  graduation,  and  indeed  I  have  found  little  in  the 
shape  of  argument  addressed  to  prove  the  contrary. 
-  This,  in  my  opinion,  is  sufficient  for  the  decision  of  this  case. 
It  is,  however,  maintained  by  the  defenders  that  the  University 
Oonrt  had  no  power  to  pass  these  Regulations.  They  say  that 
by  the  constitution  of  the  University  no  woman  can  be  admitted 
to  enter  within  its  walls  either  for  study  or  for  graduation  ; 
and  that  the  Regulations  themselves,  and  all  that  has  followed 
on  them,  are  a  mere  nullity,  and  can  receive  no  effect. 

I  think  this  answer  entirely  irrelevant.  Questions  may  no 
doubt  arise  between  the  superior  and  the  subordinate  powers 
in  the  University  as  to  the  legality  of  orders  given  by  the  former ; 
and  that  these  may  be  legitimately  called  in  question  I  do  not 
doubt.  But  when  a  student  has  entered  the  University,  and 
bsB  duly  conformed  to  the  rules  on  the  faith  of  which  he 
sntered,  it  can  be  no  defence  on  the  part  of  the  Senatus  Acade- 
ttieoB  to  his  claim  to  graduate  that  the  rules  under  which 
he  was  admitted  are  liable  to  legal  objection.  The  duty 
of  the  Senatus  is  to  obey  the  de  facto  law  of  the  Uni- 
▼errity,  and  any  other  principle  would  be  not  only  sub- 
▼ernve  of  academical  discipline,  but  would  lead  to  the  greatest 
injustice,  as  I  think  is  the  case  here.  The  matriculation 
of  the  student  creates  an  implied  contract  between  him  and 
the  University  authorities,  that,  if  he  comply  with  the  existing 
ndes,  they  will  confer  the  benefits  in  the  hope  of  which  he  re- 
sorted to  the  University.  They  cannot,  after  the  student  has 
preformed  his  part  of  the  engagement,  refuse  to  fulfil  theirs  on 
the  pretext  that  the  contract  was  made  under  rules  which  it  was 
beyond  the  power  of  their  academical  superiors  to  make. 
Theiy  cannot  compel  the  student,  as  a  condition  of  his  obtain- 
ing graduation,  to  take  upon  himself  the  defence  of  the  laws  of 
the  University.  His  sole  duty  is  to  obey  them  ;  and  if  their 
Iswfalness  is  to  be  disputed,  that  must  be  done  in  a  question 
vith  those  who  made  them,  not  with  the  student  who  trusted 
to  them. 

I  have  therefore  no  difficulty  in  finding  this  defence  wholly 
inreleTant  as  against  the  present  pursuers,  and  inconsistent  with 
ths  sosdemioal  position  of  the  defenders.    But  as  the  question 


of  the  legality  of  these  Regulations  has  been  so  largely  discussed, 
I  shall  shortly  state  the  views  which  I  entertain  in  regard  to  it. 
The  challenge  has  been  founded  on  two  grounds — the  original 
constitution  of  the  University,  and  the  usage  of  muiy  centuries. 
The  latter  element  has  some  plausibility  ;  the  former  seems  to 
me  quite  unsupported ;  but,  on  the  best  consideration  I  have 
been  able  to  give  them,  I  think  both  grounds  are  fallacious. 

On  this  part  of  the  question  both  parties  have  resorted  to 
extreme  propositions,  which,  while  they  have  added  to  the 
interest,  have  been  far  from  increasing  the  pertinency  of  the 
argument.  The  contention  of  the  pursuers — that  females  are 
entitled  at  once,  and  subject  only  to  the  same  regulations  as 
male  students,  to  be  admitted  to  the  University,  and  that  the 
authorities  are  bound  to  make  needful  preparation  for  their 
reception — is  in  my  opinion  a  hopeless  one,  against  which  the 
long-continued  usage  is  conclusive.  On  the  other  hand,  it  has 
surprised  me  to  find  it  contended  in  the  name  of  the  Senatus 
Acaidemicus  that  it  is  a  mistake  to  suppose  that  the  University 
of  Edinburgh  ever  had,  by  its  original  constitution,  a  legal  right 
to  confer  degrees  on  any  one,  and  that  the  practice  to  the  con- 
trary was  probably  a  mere  assumption.  We  must  reduce  this 
controversy  within  more  reasonable  limits. 

I  am  of  opinion  that  it  is  dear,  from  the  terms  of  its  founda- 
tion, that  the  University  of  Edinburgh  was  intended,  like  that 
of  Glasgow,  and  that  of  Bologna,  the  prototype  of  both,  for  the 
instruction  of  the  community.     I  can  give  no  weight  to  the 
criticibms,  which  are  failures  even  witihin  their  own  narrow 
limits,  on  the  use  of  mascidine  nouns  and  adjectives  in  these 
foundations.     One  example  will  suffice.     The  words  of  the  Bull 
of  Pope  Nicholas  V.  founding  the  University  of  Glasgow  were 
actually  pleaded  to  us  as  indicating  that  the  education  of  males 
was  alone  contemplated,  because  one  ground  of  granting  was 
said  to  be  "ut  viros  producat  consilii  maturitate  conspicuos, 
virtutum  redimitos  omatibus,"  eta     But  this  purpose  would 
continue  to  be  as  true  as  it  was  then,  were  the  pursuers 
to  succeed  in  all  for  which  they  have  contended.      It  will 
always  continue  to  be  the  main  object  for  which  this  and 
the    other  universities    were    founded,   to    train    up  worthy 
men  for  the  service  of  the  State.    But  the  words  which  imme- 
diately follow  truly  express  the  generality  of  the  objects  in  view, 
''Sitque   ibi   scientiarum  fons  irrigans,  de  cujus  plenitudine 
hauriant  universi  literarum  cupientes  imbui  documentis,"  which 
includes  every  member  of  the  community  who  is  desirous  of 
profiting  by  the  fountainax)f  knowledge.    It  is  a  public  highway, 
along  which  all  who  are  anxious  enough  and  strong  enough  are 
at  liberty  to  travel,  without  distinction  of  age,  or  rank,  or  creed, 
or  sex,  or  nation, — such  is  the  import  of  the  words,  and  such  is 
admitted  with  one  exception  to  be  their  imjiort    Does  it  signify 
that  from  time  to  time  the  regulations  of  different  universities 
have  varied,  sometimes    introducing   domiciliary  regulations 
which  might  exclude  one  class,  or  financial  regulations  which 
may  exclude  another,  or  religious  observances  which  may  ex- 
clude a  third  T    These,  and  such  like,  may  limit,  and  practically 
do  limit,  the  members  of  the  community  who  immediately  profit 
by  these  institutions  to  the  merest  fraction  of  those  for  whom 
they  were  intended.     But  this  detracts  nothing  from  the  catho- 
licity of  the  institution  itself.     If  the  same  words  of  foundation 
were  applied  to  any  public  object,  an  infirmary  or  hospital,  a 
public  library,  an  institute  of  science,  of  language,  of  painting, 
or  of  music — would  they  necessarily  include  one  sex  only,  and 
exclude  the  other  T    Many  actual  instances  of  the  reverse  will 
occur  to  everyone,  in  which  even  the  joint  study  of  adults 
of  both  sexes  is  not  unknown.     The  important  fact  in  the 
present  case  is,  that  as  the  University  of  Edinburgh  is  at  present 
constituted,  the  Regulations  are  entirely  consistent  with  its 
practical  admimstrationy  and  have  been  found  by  experience  to 
Ini  so. 

With  regard  to  the  argument  drawn  from  usage,  it  is  suffi- 
ciently plain  that  had  there  been  any  usage  the  other  way  this 
question  never  cotdd  ha^e  arisen.  That  no  woman  has  ever  been 
admitted,  or  has  ever  asked  to  be  admitted^pD  graduate  m  a 
Scotch  University  is  quite  true.  But  I  think  tne  weight  due  to 
that  fact  is  considerably  misapprehended. 

In  the  first  place,  before  usage  can  be  held  to  restrict  or 
limit  powers  which  are  otherwise  general,  the  usage  mufit  be 
reasonably  connected  with  the  limitation.  Before  a  University 
oonld  admit  a  woman  to  graduation,  some  woman  most  have 
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applied  for  graduation,  and  if  the  Universities  never  had  the 
opportunity  of  exercising  the  power,  it  is  difficult  to  see  how 
the  fact  of  its  never  having  been  exercised  can  limit  the 
generality  of  the  grant.  But  it  is  quite  certain  that  the  non- 
application  of  women  to  be  admitted  as  students  in  the  Uni- 
versity had  no  connexion  whatever  with  the  power  or  want  of 
power  on  the  part  of  the  University  to  admit  them,  but  arose  from 
social  considerations,  obvious  enough  in  themselves,  and  whicli, 
whatever  our  judgment  in  this  case,  will  continue  to  limit  the 
number  of  female  students  to  a  fraction.  If  the  Universities 
originally  were  intended  for  the  benefit  of  the  whole  community, 
the  use  of  the  public  right  by  any  one  of  the  community  pre- 
serves it  for  all  the  rest,  and  it  is  of  no  moment  that  hitherto 
the  benefits  have  only  been  claimed  by  the  sex  or  the  class  or 
nation  or  creed  who  found  it  suit  their  objects  in  life  to  take 
advantage  of  thenL  As  members  of  the  community,  females 
were  not  excluded  by  the  original  grant,  or  rather  there  was  no 
limitation  laid  on  the  University  which  prevented  them  from 
admitting  any  member  of  the  community,  and  the  power,  in  my 
opinion,  remains  as  unrestricted  as  it  was  at  the  first. 

While,  however,  those  members  of  the  public  who  take  ad- 
vantage of  these  institutions  preserve  the  right  for  the  rest,  in 
like  manner  the  course  and  habit  of  administration  may  come 
materially  to  restrict  those  who  demand  that  that  course  of 
administration  shoidd  be  altered  to  suit  their  views.  Persons 
placed  in  circumstances  which  have  hitherto  prevented  them 
from  availing  themselves  of  University  instruction,  are  not 
entitled  to  require  the  University  eicher  to  alter  their  rules  to 
suit  their  circumstances,  or  to  admit  them  on  conditions  pre- 
judicial to  the  interests  and  discipline  of  the  great  mass  of  the 
students.  If  the  domiciliary  character  which  at  one  time  pre- 
vailed in  the  other  Universities  had  continued  to  prevail  in 
Edinburgh,  it  would  of  course  have  operated  a  ])raotical  ex- 
clusion of  the  demands  of  the  pursuers.  The  same  thing  would 
have  excluded  all  who  resided  beyond  the  University  limits.  A 
non-resident  could  no  more  have  demanded  a  relaxation  of  the 
rule  to  meet  his  case  than  could  a  woman.  So  in  the  English 
Universities,  which  have  prescn'^ed  this  kind  of  character  longer 
than  any  others  in  Europe,  the  same  rule  would  unquestionably 
apply.  But  time  has '  abrogated  these  customs,  which  were 
engrafted  on  the  original  general  powers  of  the  Scotch  Uni- 
versities, and  it  has  been  found  to  be  possible  and  expedient, 
without  any  relaxation  of  academical  discipline,  to  introduce  this 
new  arrangement  into  the  university  system.  But  I  apprehend 
that  was  a  matter  entirely  within  the  discretion  of  the 
University  authorities. 

I  attach  but  little  weight  to  the  argument  drawn  from  the 
franchise,  or  to  the  notion  that  a  University  degree  implies  a 
public  function.  As  to  the  first,  the  distinction  is  manifest; 
as  wide  as  the  distinction  between  the  education  and  cultivation 
of  the  intellect  on  one  hand  and  political  power  on  the  other. 
It  was  the  nature  of  the  subject-matter  which  alone  gave  }>er- 
tinency  to  the  allegation  of  usage  in  the  case  of  the  franchise. 
The  franchise  is  a  public  function  from  which,  from  its  nature, 
the  ])rcsumption  is  that  women  are  debarred  unless  there  be  a 
specific  law  to  the  contrary.  The  usage  was  justly  held  to 
prove  that  the  general  terms  of  the  Act  of  Parliament  could  not 
be  regarded  as  a  specific  law  to  the  contrary.  The  presumption 
in  the  present  case  is  exactly  the  reverse. 

Lastly,  as  to  the  supposed  public  nature  of  a  University 
degree.  The  argument  on  this  head,  although  very  able,  runs 
into  untenable  refinements.  There  is  nothing  cabalistic  or 
mysterious  in  a  University  degree.  It  is  simply  an  attesta- 
tion of  academical  merit.  It  may,  like  the  ownership  of  pro- 
perty, be  taken  as  a  test  for  civil  functions,  but  it  does  not 
follow  that  a  woman,  although  a  graduate,  is  competent  to 
discharge  them.  While  the  analogies  drawn  from  the  conti- 
nental practice  do  not  greatly  aid  the  general  argument,  I  think 
it  haa  sufficiently  dispelled  the  notion  that  it  ever  was  the 
academical  law  of  Europe  that  a  woman  could  not  be  a 
graduate.  On  Ae  contrary,  in  the  cases  which  have  been 
handed  down  to  us,  the  European  Universities  of  yore  hailed 
and  proclaimed  the  successes  of  those  of  the  gentler  sex  who 
were  thought  worthy  of  the  honours  of  the  learned.  I  find  in 
Bayle,  in  his  notice  of  the  works  of  Honnldini,  an  Italian 
mathematical  writer,  published  in  1684  (Bayle,  (Euvres,  i.  361), 
that  that  author  published  a  treatise  in  which  he  disoasaed  the 


question,"  If  it  be  com|)etent  to  confer  on  women  the  degree  of 
Doctor  in  Theology  "  (CaroH  Ronaldinii  Mathemaika  Analy- 
tica,  para  tertia,  1684).  His  theme  was  taken  from  the  case  of 
Helen  Piscopia  Comara,**of  glorious  memory,"  as  the  writer 
says,  on  whom  the  University  of  Padua  wished  to  confer  this 
distinction,  but  who  found,  as  the  pursuers  have  found,  an 
antagonist,  in  the  shape  of  Cardinal  Barbarigo,  the  Bishop  of 
Padua,  who  protested  successfully  against  that  theologiol 
honour  being  conferred  on  a  woman,  and  she  was  aocordin|jlj 
obliged  to  content  herself  with  the  degree  of  Doctor  of 
Philosophy.  The  account  of  this  lady  (Comara)  in  Momi'i 
Dictionary  says  that  this  honour  was  conferred  upon  her  in  tbe 
presence  of  many  Venetian  nobles  and  other  grandees  of  Italy, 
and  more  than  a  hundred  ladies  of  rank  who  had  come  expfoi 
to  Padua  to  witness  so  unusual  a  ceremony.  We  may  smile  at 
the  enthusiasm  of  the  seventeenth  century ;  nor  is  it  for  nt  to 
judge  which  of  the  two  ancient  Universities  might  best  maintain 
the  true  academic  spirit— one  in  throwing  open  their  gates  witk 
acclamation  to  these  aspirants  to  their  honours,  the  other  ii 
sternly  shutting  them.  But,  on  the  whole,  I  think  the  defenden 
have  entirely  failed  to  prove  that  graduation  is,  or  has  ever  beet 
held  to  be,  among  .the  great  Continental  Universities,  hejond 
the  ambition  of  a  woman ;  or  that  there  exist  any  sdid 
grounds,  even  could  the  question  be  raised  in  this  action,  for 
questioning  the  power  of  the  University  authorities  to  past  tk« 
Regulations  in  dispute. 

The  following  interlocator  was  pronoanced  :  — 

*'27^  June  1873. — The  Lords  having  resumed  consideraika 
of  the  cause,  with  the  written  opinions  of  the  consulted  Jiidgc% 
in  conformity  with  the  opinions  of  a  majority  of  the  wfasfe 
Judges,  recall  the  interlocutor  of  the  Lord  Ordinary  of  date  37A 
July  1872,  assoilzie  the  defenders  from  the  whole  condnsiooKJ 
the  summons,  and  decern  :  Find  the  defenders,  the  Seoatii 
Academieus,  entitled  to  expenses,  and  remit  to  the  auditor,**  ele. 

Act  Lord  Advocate  (Young,  Q.C.),  Solicitor-General  (CM 
Q.C.),  Eraser,  Maclaren ;  Millar,  Allardice,  and  Robson,  Wii 
Agents. — Alt.  For  the  Stnatus  AcademlcuSj  Watson,  Lancastff; 
W.  and  J.  Cook,  W.S.  AgenU.—For  the  Chancellor  of  tlie  Unteerpt^ 
James  Allan,  S.S.C.  Agent, — For  the  Compearers,  Frofeoar 
Bennett  and  others,  Henry  and  Shiress,  S.S.C.  AffentL-^ 
Clerk.  HJ. 


April  11,  1873. 

ayr  spriko  circuit. 

Her  Majesty's  Advocate  v,  Henry  Reid. 

Proof— Admissibility  of  Witness — Husband  and  Wife — Irreytlm 
Marriage — In  his  declaration  a  panel  had  stated  that  one  d 
the  witnesses  for  the  Crown  was  not  his  wife,  though  shekii 
lived  with  him  for  some  time.  When  the  witness  was  caiki 
however,  it  was  objected  for  the  panel  that  she  was  his  ink 
according  to  Scotch  law,  though  not  regularly  married,  9i 
that  therefore  she  was  not  a  competent  witness.  An  exanuM- 
tion  in  initialibus  was  allowed,  reserving  the  question  aito 
the  relevancy  of  the  objection,  held^  on  a  conaideratioa  ^ 
her  evidence,  that  it  did  not  support  the  ground  fi 
objection,  and  objection  accordingly  repelled. 

Question,  whether  it  was  competent  to  entertain  evidence  of  tt 
irregular  marriage,  brought  incidentally  in  the  course  of  a 
trial,  for  the  purpose  of  disqualifying  a  witness. 

Henry  Reid  was  charged  at  the  Ayr  Circuit  with  tke 
crime  of  mnrder.  In  the  course  of  the  trial  a  witn«% 
designed  as  Betsy  Townsley,  was  called  for  the  Crown. 

It  was  objected  for  the  panel  that  the  witness  propoied 
to  be  examined  was  his  wife,  and  that  therefore  her  evi- 
dence was  incompetent.  It  appeared  that  both  the  panel 
and  the  witness  were  gipsies,  and  that  the  witness  hi 
been  travelling  the  country  with  the  panel,  when  Xhef 
bad  been  apprehended  on  the  present  charge,  but  that  the 
witness  was  to  be  examined  as  Queen's  evidence.  In  his 
declaration  the  panel  stated  :  "  A  woman  named  Betsj 
Townsley  has  lived  with  me  for  three  yemrsy  bot  we  ai* 
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not  married.     She  travels  the  country  along  with  me  and 
two  children  born  to  me  by  another  woman,  who  is  now 
iead." 
Argued  for  the  panel — 

The  prisoner,  by  the  statement  in  his  declaration,  merely 
meant  that  he  and  the  witness  bad  not  been  regularly 
married.  But  a  regular  marriage  was  not  necessary  to  exclude 
the  wife's  evidence  ;  provided  she  was  the  panel's  wife  according 
to  the  law  of  Scotland.  In  the  present  case  it  was  avei-red  that 
the  witness  had  lived  with  the  panel  as  his  wife,  that  they  had 
gone  through  a  form  of  marriage  customary  among  the  gipsy 
bribe  to  which  they  both  belonged,  and  were  recognised  by  their 
own  people  as  man  and  wife ;  and  the  panel  was  therefore 
entitled  to  examine  the  witness  in  inUialibus  on  this 
nibject,  and  if  her  own  statements  bore  out  his  averments, 
then  to  produce  evidence  in  corroboration  of  her  statements. 
Dickson  on  Evidence,  ii.  1008  ;  Janet  Becket,  April  1831  ; 
Bell*8  notes  to  Hume,  p.  251 ;  Andrew  May,  6th  November  1856, 
2  Irv.  479. 

Argued  for  the  Crown — 

The  objection  was  relevant,  but  one  to  be  dealt  with  according 
to  the  circumstances  of  each  case.  When  stated  de  recenti,  in 
the  course  of  a  trial,  it  was  for  the  Court  to  consider  whether  it 
conld  be  entertained  if  not  instantly  verified.  No  case  had 
been  referred  to  where  the  circumstances  were  in  any 
way  similar  to  the  present,  the  panel  having,  when  appre- 
hended, made  a  statement  directly  contrary  to  the  present 
ftverment.  In  the  case  of  Becket  the  objection  not  only 
Effected  the  admissibility  of  the  witness,  but  idso  the  merits  of 
kbe  charge  against  the  panel,  which  was  one  of  stealing  from  the 
iroman  who  was  averred  to  be  his  wife.  In  the  case  of  May 
ilso,  where  the  witness  was  adduced  to  prove  an  alibi  of  her 
lUeged  husband,  the  circumstances  were  considered  exceptional, 
ftDd  the  witness  rejected.  The  case  of  Muir,  28th  November 
1836,  Swinton  402,  was  the  only  other  authority  on  the  subject. 
rhe  real  question  was,  whether  it  was  more  safe  to  rely  upon 
tbe  statement  made  deliberately  when  the  declaration  of  the 
panel  was  taken,  or  upon  what  the  witness  might  now  say 
irhen  there  was  such  plain  interest  to  make  a  statement 
that  would  necessitate  the  rejection  of  her  evidence. 

The  Court,  reserving  the  question  as  to  tbe  relevancy 
3f  the  objection,  allowed  the  examination  in  inUialibus  of 
the  witness  to  proceed. 
•  Betsy  Townsley,  examined  for  the  panel,  deponed — 

-  **  I  have  known  the  prisoner  Rcid  as  long  as  I  have  known 
myself.  We  have  gone  together  three  years  past  in  harvest. 
Before  we  agreed  to  travel  together,  me  and  my  father  and 
mother  and  Reid  met  together  in  a  bam.  We  had  some  drink. 
Beid  then  swore  on  the  blessed  contents  of  the  Bible  that  he 
would  be  true  and  loyal  and  use  me  as  his  wife,  but  he  never 
iid.  I  said  I  would  take  him  and  stay  with  him  as  long  as  I 
sould,  and  as  he  used  mo  well.  I  said  I  would  take  him  for  my 
liiuband,  as  long  as  he  used  me  well.  Q.  A  Bible  was  produced 
%%  this  ceremony,  and  he  swore  upon  it  to  be  your  husband  ? — 
A.  Yes.  Q.  And  you  also  swore  ui>on  the  Bible  to  be  his  wife  ? 
— A.  Yes,  but  just  so  long  as  he  used  me  well.  Q.  Do  you  mean 
to  say  that  you  actually  used  these  words  at  the  time  of  the 
seremony  ? — A .  I  think  I  did.  Q.  Is  that  the  custom  of  marriage 
^tb  your  people. — A .  I  never  was  at  a  marriage  before.  Our 
people  do  not  get  married  by  a  minister.  We  had  a  Bible,  on 
which  we  swore.  I  was  three  months  with  him  at  first,  then 
he  went  away  for  eleven  months,  and  I  had  a  child  to  him  during 
that  time.  He  went  away  and  travelled,  and  I  stayed  with  my 
»wn  people. 

••  CroM-examined — I  was  never  married  to  Reid,  except  in  the 
way  stated.  I  was  to  be  his  wife,  if  he  used  me  well.  lunder- 
itood  if  he  used  me  badly  I  was  to  stop  being  his  wife.  I  told 
bim  that  at  the  time.  When  examined  before  the  Sheriff  I 
itated  we  were  not  married,  and  that  was  true." 

At  advising — 

Lord  Cowak. — I  am  of  opinion  that  the  objection  to  the 
idmiaaibility  of  the  witness  cannot  be  entertained.  In  the  first 


place,  we  have  the  prisoner  in  his  declaration  making  a  state- 
ment as  regards  his  relations  with  the  witness.  This  was 
emitted  at  the  time  he  was  charged  with  this  crime ;  it  was 
made  deliberately,  and  was  to  the  effect  that  he  was  not  married 
to  her.  So  far  the  prisoner's  declaration  is  distinctly  judicial  evi- 
dence that  this  woman  is  not  his  wife  ;  and  suppose  the  witness 
had  sworn  that  she  had  been  married  to  the  prisoner,  and  was 
his  wife  so  as  not  to  be  parted  from  him  but  by  judicial  divorce, 
it  would  have  been  for  consideration  whether  her  statements 
could  be  received  to  contradict  the  prisoner's  statements.  Had 
she  sworn  that  she  was  his  wife,  the  question  might  then  have 
been  how  far  we  should  have  entertained  her  evidence,  and  any 
other  adduced  to  establish  that  she  was  his  wife.  I  have  con- 
siderable doubt  whether  we  could  have  entertained  it.  It 
would  be  a  very  serious  precedent  to  hold  that  in  the  course  of 
a  trial  such  as  this  the  Court  are  to  allow  an  attempt  to  be  made 
to  set  up  a  marriage,  by  habit  and  repute  for  example,  with  or 
without  notice  to  the  prosecutor,  and  with  a  view  to  incapacitate 
a  witness  from  giving  testimony.  The  production  of  marriage- 
lines  duly  attested  might  be  different;  here,  however,  nothing 
of  the  kind  exists.  Accordingly  I  see  in  Mr.  Dickson's  work 
that  he  acknowledges  the  impossibility  of  establishing,  in  course 
of  a  trial,  to  support  such  an  objection  as  the  present,  certain 
kinds  of  irregular  marriages ;  but  if  so,  I  cannot  see  why  the 
same  rule  should  not  be  applied  to  all  kinds  of  irregular  marri- 
ages. Therefore,  even  if  the  woman  had  made  the  statement 
supposed,  it  would  have,  to  my  mind,  been  matter  for  grave 
consideration  whether  it  could  have  been  admitted  to  proof. 
But  when  we  come  to  consider  what  she  has  said,  I  think  the 
case  is  removed  from  all  difficulty.  When  we  have  it  delibe- 
rately stated  by  her  that  though  a  certain  ceremony  had  passed 
in  presence  of  her  tinker  relatives,  she  yet  held  herself  quite 
free  to  leave  the  prisoner,  I  hold  it  quite  impossible  to  enter- 
tain such  statements  as  the  basis  for  further  proof,  the  prisoner 
himself  having  judicially  disclaimed  the  fact  of  her  being  his 
wife.  The  specialties  in  this  case  exclude,  therefore,  the  con- 
sideration of  the  larger  question,  on  which  I  reserve  my  opinion, 
and,  on  the  whole,  I  am  for  sustaining  the  admissibility  of  the 
witness. 

Lord  Justice-Clerk. — I  concur  in  the  result  at  which  your 
Lordship  has  arrived.  The  general  question,  whether  proof  ten- 
dered of  an  irregular  marriage  can  incidentally  be  entertained 
in  the  course  of  a  trial  for  the  purpose  of  disqualifying  a  wit- 
ness, deserves  more  consideration  than  it  has  yet  received.  I 
do  not  myself  see  how  such  a  point  could  be  tried  incidentally 
in  the  course  of  a  trial.  It  is  clear  that  we  cannot  travel  out  of 
the  list  of  witnesses  cited  for  the  criminal  trial,  and  their  evi- 
dence might  not  be  sufficient  to  enable  the  Crown  to  refute  the 
testimony  brought  for  the  panel.  Where  there  are  means  at 
hand  of  regularly  and  condusively  establishing  in  the  witness 
the  status  of  wife  to  the  panel,  she  must  be  held  disqualided, 
but  I  doubt  whether  anything  short  of  that  can  be  held  suffi- 
cient.   On  this  general  question,  however,  I  reserve  my  opinion. 

In  the  present  case  I  quite  concur  with  your  Lordship.  Here 
there  is  entire  and  absolute  failure  to  substantiate  the  very 
foundation  of  the  objection.  The  witness  when  examined  made 
the  same  statements  as  she  and  the  panel  made  when  their 
declarations  were  taken,  and  even  if  she  had  distinctly  stated  that 
she  was  his  wife,  I  should  not  have  been  ready  to  sustain  her 
testimony  as  sufficient  But  she  has  not  stated  that  she  is  his 
wife,  and  we  have  not  even  that  foundation  to  go  on. 

Lord  Justice-Clerk  and  Lord  Cowan. — Act.  Asher,  A.-D., 
H.  Johnston. — AU,  Jameson,  Goudie.  h.j. 


April  15,  1873. 

STIRLINO  SPRING  CIRCITIT. 

Her  Majerty*8  Advocate  v.  John  Waugh. 

Crime — Theft — Indictment — Relevancy — Locus — ^Where  a  theft 
was  charged  of  certain  calves  which  had  strayed  on  to  a 
public  road,  objections  to  the  relevancy  of  the  libel  (1.) 
that  there  was  undue  latitude  in  the  locu$  libelled,  viz., 
**  the  said  public  road,"  etc.,  "  or  dsewhere  in  the  county 
of    Stirling  to  the  prosecutor  unknown;"    (2.)  that    the 


606 


THE  SCOTTISH  JURIST. 


April  15 


crime  charged  was  rather  breach  of  trust  and  embezzlement 
than  theft, — repelled. 

John  Waugh  was  indicted  and    accused  of  tbeft,  par- 
ticularly cattle  stealing — 

"In  80  far  as,  on  the  10th  day  of  September  1872, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  August 
immediately  preceding,  or  of  October  immediately  following, 
on  or  near  the  farm  or  lands  of  Gieenrig,  in  the  parish 
of  Falkirk  and  county  of  Stirling,  then  and  now  or  lately 
occupied  by  Robert  Ferguson,  farmer,  then  and  now  or  lately 
residing  there,  or  on  or  near  the  public  road  or  occupation  road 
called  or  known  as  the  'Drum  Hoad,'  leading  from  or  from 
near  Graham's  Dyke  or  Graham's  Dyke  Plantation  by  or  near 
to  the  entrance  to  the  farm-steading  of  Bony  hill,  westwards 
to  or  towards  the  lands  of  Easter  Drum  and  Wester  Drum,  all 
in  the  parish  of  Falkirk  aforesaid,  and  on  or  near  a  part  of  the 
said  road  at  or  near  the  entrance  to  the  farm-steading  of  Bony- 
hill  aforesaid,  or  elsewhere  on  or  near  the  said  road,  the  place 
more  particularly  being  to  the  prosecutor  unknown,  you,  the  said 
John  Waugh,  did,  wickedly  and  feloniously,  steal  and  theftuously 
away  take  seven  or  thereby  calves,  the  property  or  in  the  law- 
ful possession  of  the  said  Robert  Ferguson  ;  as  also  a  calf,  the 
property  or  in  the  lawful  possession  of  John  Easton,  contractor, 
now  or  lately  residing  at  or  near  Meadow  Cottage,  in  or  near 
Falkirk,  or  in  the  lawful  possession  of  the  said  Robert  Ferguson  ; 
or  otherwise,  the  said  calves  having,  time  above  libelled,  strayed 
or  gone  from  the  said  farm  or  la^ds  of  Greeurig  on  to  or  near 
to  the  road  above  libelled,  and  you,  the  said  John  Waugh,  having, 
time  above  liljelled,  found  the  said  calves  on  or  near  a  part  of 
the  said  road  at  or  near  the  entrance  to  the  farm-steading  of 
Bony  hill  aforesaid,  or  elsewhere  on  or  near  the  said  road,  the 
place  more  particularly  being  to  the  prosecutor  unknown,  and 
you  having  then  and  there  taken  possession  of  the  said  calves 
and  driven  the  same  to  or  near  to  the  lands  of  Easter  Drum 
afore  Slid,  then  and  now  or  lately  occupied  by  you,  and  you 
well  knowing  that  the  said  calves  were  not  your  property,  but 
were  the  property  of  some  person  or  persons  to  you  unknown, 
and  having  used  no  means  to  discover  the  owner  or  owners 
thereof,  and  to  restore  the  same  to  him  or  them,  you  did,  time 
above  libelled,  on  or  near  the  said  public  road,  or  on  or  near  the 
said  lands  of  Easter  Drum,  or  elsewhere  in  the  county  of  Stirling, 
to  the  prosecutor  unknown,  the  place  more  particularly  being  to 
the  prosecutor  unknovi-n,  wickedly  and  feloniously  steal,  and 
theftuously  away  take,"  etc. 

Objected  for  the  panel — 

The  latitude  which  would  be  given  by  admitting  in  the 
alternative  charge  such  an  expression  as  '*  elsewhere  in  the 
county  of  Stirling  "  had  never  been  permitted  in  a  charge  of  this 
nature,  although  it  had  been  in  one  of  forgery,  which  was  a 
crime  of  a  still  more  occult  character  ;  moreover,  it  was  far  too 
great,  and  in  any  view  those  words  at  least  should  be  struck 
out.  In  the  cases  of  this  nature  which  had  been  reported,  the 
largest  latitude  allowed  had  been  that  of  an  extensive  sheep-run 
or  farm  under  the  tenancy  of  one  occupant.  It  had  never  been 
held  that,  in  a  case  where  it  was  undoubted  that  the  farm 
from  which  the  property  was  stolen  was  in  one  or  more 
parishes,  it  was  allowable  for  the  Crown  to  take  a  latitude 
ranging  over  the  whole  county — Alison  ii.,  268,  269. 

In  the  second  place,  this  charge  was  not  properly  one  of 
theft  at  all ;  it  was  rather  one  of  embezzlement — though  indeed 
it  seemed  difficult  to  see  whether  any  crime  whatsoever  was  con- 
stituted by  taking  away  property  found  on  the  public  road  in 
the  possession  of  no  person,  and  where  it  could  not  be  shown  that 
there  was  felonious  intention ;  it  might  be  a  crime  under  a 
local  police  statute,  but  was  not  one  at  common  law.  Both 
Hume  and  Alison  held  that  in  a  case  where  it  was  not  libelled 
that  the  finder  knew  that  the  article  found  was  the  pro])erty  or 
in  the  lawful  possession  of  any  person  condescended  upon,  the 
crime,  if  any  was  committed,  did  certainly  not  amount  to  that 
of  theft.  It  was  impossible  to  quote  any  cases  on  the  other 
side,  for  such  had  never  arisen,  but  it  was  submitted  that  this 
never  having  been  found  to  be  theft,  the  indictment  was  bad. 
The  words  of  Alison  were  as  follows — vol  i.,  chap.  12,  sect.  6 — 
**  It  ia  not  theft  bat  breach  of  trust  if  a  person  appropriate 


goods  which  he  has  found  in  a  situation  which  does  not  neces- 
sarily infer  a  knowledge  of  the  real  owner." 

Authorities— Wynne,  Leach,  i.  416 ;  Headge,  ifwL  iL  912 ; 
Hume,  i.  59-62,  and  304. 

Replied — 

The  latitude  in  the  locus  was  unusual,  but  this  becuM 
necessary  from  its  not  being  possible  to  fix  the  precise  momeot 
at  which  the  felonious  intention  began.  In  similar  cases  a  likf 
degree  of  latitude  had  been  allowed — Hector  McLean,  24th 
Se))tember  1838,  2  Swinton,  183  ;  Thomas  Crosbie,  17th  Ifsy 
1841,  2  Swinton,  550  ;  James  Robertson,  28th  Jnly  1850, 1 
Shaw,  447  ;  Jane  M^Graw,  22d  April  1863,  4  Irvine,  381,  (u^f, 
vol.  XXXV.  p.  459. 

The  alternative  chai^ge  in  the  indictment  was  ezpressly  fnawd 
to  meet  the  case  of  the  cattle  having  been  found  straying  on  the 
public  road,  and  feloniously  appropriated  by  the  paneL  Had 
the  indictment  merely  charged  the  panel  with  finding  and  it- 
taining  the  cattle,  that  might  not  have  been  sufficient,  bat  ii 
conjunction  with  the  narrative  set  forth  in  the  libel  tk 
alternative  charge  was  perfectly  relevant — John  Smith,  ]2tk 
March  1838,  2  Swinton,  38 ;  Jane  Pye,  3d  October  18^  i 
Swinton  187;  Thomas  Scott,  11th  November  1853,  6  Irnsc 
305;  Mary  Keid,  3d  March  1856,  2  Irvine  393;  Aogv 
M^Kinnon,  25th  May  1863,  4  Irvine,  398,  arUe^  toL  xxzt. 
p.  612. 

Lord  Ardmillan. — ^With  reference  to  the  second  of  the  tm 
objections  which  have  been  taken  to  this  indictment,  I  have  not 
any  doubt  that  the  libel  is  perfectly  relevant.  The  caseisqute 
different  to  that  in  which  a  watch  or  some  such  article  is  foind 
lying  on  the  roadside,  is  picked  up  and  retained,  without  bdi^ 
appropriated  ;  and  I  do  not  think  the  objection  can  have  asj 
force  where  cattle  have  strayed  from  their  enclosure  along  An 
road,  and  been  appropriated  and  claimed  as  the  panel's  ows,— 
not  merely  detained.  As  to  the  first  objection — ^that  the  latitodi 
in  the  words  "  or  elsewhere  in  the  county  of  Stirling  **  wss  tot 
great, — I  should  have  felt  unwilling  to  decide  that  point  on  Cir- 
cuit and  alone,  though  my  opinion  is  not  favonrable  to  the  ob- 
jection, if  the  Advocate-Depute  had  not  brought  forward  vkt 
seem  to  be  conclusive  authorities. 

Lord  Ardmillan. — Act,  Eutherfnid,  A.-D.,  J.  J.  BetL—Al 
J.  M.  Gibson. 


April  15,  1873. 
jedburgh  spbiko  circuit. 
James  Duncan  Bathgate,  4f!P^'^^^^v*  Hknby  M^Aetbui, 
Respondent 

SlaiuU  22  and  23  Vict,  e,  70  {Tweed  Fisheries  Amendment  Ad, 
1859),  sect,  ^^lUegalJiahing^Close  Time — Held  that  tslng 
a  dead  salmon  out  of  the  water  during  the  annnal  tkm 
time  is  not  an  offence  chargeable  under  the  6th  section  of  tb 
"  Tweed  Fisheries  Amendment  Act,  1859,"  the  prohibitMB 
in  that  section  being  applicable  to  the  taking  of  live  fish  odif* 

This  was  an  appeal  by  James  Duncan  Bathgate,  writer, 
Peebles,  procurator-fiscal  ot  the  county  of  Peebles,  fiw 
a  judgment  of  the  Sheriff-substitute  of  Peeblesshire 
(Orphoot)  pronounced  in  a  complaint  at  the  appellant'i 
instance  against  Henry  M'Arlhur,  farm-servant,  BeUas* 
ridge,  Manor.  The  complaint  charged  a  contrayeotki 
of  "The  Tweed  Fisheries  (Amendment)  Act,  185$," 
more  particularly  sections  6  and  8  thereof,  in  so  far  as, 
'*on  Sunday,  the  29th  day  of  December  1872,  or  about  tJtft 
time,  the  said  Henry  M*Arthur  did,  in  contrayention  of  said  Act. 
fish  for  or  take,  or  aid  or  assist  in  fishing  for  or  taking  sm 
salmon  in  or  from  Manor  Water,  and  at  that  part  therec^  whaA 
is  thirty  yards  or  thereby  above  Manor  Bridge,  in  the  paiiib  d 
Manor,  or  adjacent  parish  of  Peebles  and  county  of  Peeblai; 
whereby  the  said  Henry  M 'Arthur  is  liable  to  a  penslij 
not  exceeding  £10,  and  an  additional  penalty  of  lOs.  for  tbs 
salmon  so  taken,  together  with  such  coats  attending  the  ooa- 
viction  as  your  Lordship  shall  think  fit ;  md  fafling  payB«t 
of  said  penalty  and  costs,  the  said  Hamy  M^Artlmr  is  Kililt  to 
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be  committed  to  prison,  there  to  remain  without  boil  for  any 
period  not  exceeding  two  months,  unless  said  penalty  and  costs 
shall  be  sooner  paid  and  satisfied/' 

By  section  6  of  **  The  Tweed  Fisheries  Amendment  Act, 
1859/'  it  is  enacted,  that 

"It  shall  not  be  lawful  for  any  person  to  fish  for  or 
take,  or  aid  or  assist  in  fishing  for  or  taking,  any  salmon 
in  or  from  the  river  at  any  time  between  the  14th  day  of  Sep- 
tember in  any  year  and  the  1 5th  day  of  February  in  the  year 
following,  except  by  means  of  the  rod  and  line  with  the  artificial 
fly  only,  nor  with  the  rod  and  line  at  any  time  between  the  30th 
day  of  November  in  any  year  and  the  1st  day  of  February  in 
the  year  following,  and  wliich  respective  periods  above  defined 
■ball  be  and  be  held  to  be  the  *  annual  close  times '  within  the 
meaning  of  the  recited  Act  (that  is,  the  *  Tweed  Fisheries  Act ' 
of  1857)  and  this  Act." 

Section  8  of  the  Act  of  1859  provides  for  the  penalties 
to  be  imposed  on,  and  the  forfeitures  to  be  exacted  from, 
any  one  who  shall  contravene  section  6. 

M'Arthnr  answered  to  the  complaint,  and  pleaded  to 
having  taken  a  dead  fish,  which  the  Sheriff-snbstitute 
recorded  as  a  plea  of  "  not  guilty." 

The  Procurator-fiscal  thereupon  adduced  evidence  in 
support  of  the  complaint,  which  was  as  follows : — 

"I  saw  respondent  on  the  day  in  question  take  a  salmon 
from  Manor  Water  at  the  place  libelled.  He  carried  it  a  short 
distance  up  the  stream  and  threw  it  over  a  dyke.  I  went  up 
to  him  at  once,  and  he  admitted  that  he  took  the  fish,  and  told 
me  where  it  was.  I  found  the  fish  about  a  minute  and  a  half 
after.  It  was  quite  fresh.  It  was  stifif.  Had  been  dead 
some  time.  When  I  charged  him  with  taking  the  fish, 
and  asked  his  name,  he  called  himself  Peter  Marshall,  Borth- 
wick's  Close,  Peebles.     That  name  and  address  were  false.'* 

The  Sheriff-substitute  thereupon  held  that  sections  6 
and  8  were  intended  U)  apply  only  to  the  capture  of  living 
fisb,  and  found  the  complaint  not  proven.  Against  this 
judgment  the  Procurator-fiscal  appealed. 

Argued  for  him — 

The  prohibition  of  the  6th  section  of  the  Statute  was  absolute. 
It  declared  it  to  be  a  statutory  offence  tp  take  any  salmon 
(whether  dead  or  alive)  from  the  water  during  the  close  periods. 
The  lifting  of  a  dead  salmon  from  the  water  was  within  the 
prohibition.  If  it  were  to  be  held  otherwise,  a  clear  road  was 
opened  for  the  evasion  of  the  Statute.  Two  persons  had  but  to 
oombine,  the  one  to  kill  the  fish,  leaving  it  in  the  water,  and  the 
other,  after  an  interval,  to  lift  it ;  if  the  prosecutor  was  unable 
to  eetabhsh  both  these  facts,  a  conviction  could  not  be  obtained, 
and  the  obvious  intention  of  the  Statute  would  be  defeated. 

Argued  for  the  respondent — 

The  question  of  mere  possession  was  not  raised  under  the 
ocmiplaint  at  alL  What  was  charged  under  section  6  was  tak- 
^ing  a  fish,  and  that  being  read  by  the  light  of  the  object  of  the 
■action,  which  was  to  enact  a  close  time  against  two  modes  of 
catching  fish,  viz.,  by  nets  or  by  rod  and  line,  must  necessarily 
be  held  to  apply  to  living  fish.  Dead  fish  were  not  caught  by 
snch  instruments  as  nets  or  rod  and  line.  To  give  himself  a 
chance  of  a  conviction,  the  prosecutor  should  have  libelled 
■eciion  10  of  the  Statute,  whicn  makes  possession  of  a  fish  dur- 
ing the  close  season  an  ofTence  subject  to  the  evidence  which 
the  party  accused  may  furnish  of  the  lawfulness  of  his  posses- 


Lord  Justice-Clerk. — I  think  that  in  this  case  the  public  pro- 
secutor has  not  proceeded  under  the  proper  section  of  the  Act 
The  section  which  should  have  been  libelled  is  the  10th,  and 
the  Sheriff-substitute  was  right  in  holding  that  section  6  had 
application  to  the  prohibition  against  taking  live  fish,  and  re- 
femd  to  that  only. 

The  appeal  was  refused,  with  expenses. 

Lord  Jostioe-Glerk. — Act,  (far  appeUaiU)  Asher,  A.-D.,  A.  J. 
Tcong;  Party,  AgenL—Alk  W.  A.  Brown;  W.  Blackwood, 
'B^Mm.AgaiL 


April  2  1,  18  7  3. 

GLASGOW  SPRING  CIRCUIT. 

Her  Majesty's  Advocate  r.  Jebsib  Wylie. 

Crime — Tlieft  —  Previous  Conviction  —  Extract  —  Held  that, 
though  extracts  of  convictions  for  theft  ought  to  specify  the 
nature  of  the  articles  stolen,  yet  the  want  of  such  specification 
was  not  fatal  to  the  reception  of  an  extract,  but  that  the 
theft  to  which  it  related  should  be  assumed  to  be  of  the 
slightest  kind. 

Jessie  Wylie  was  charged  with  the  crime  of  theft, 
aggravated  by  eight  previous  convictions  of  the  crime  of 
theft. 

Three  of  the  extracts  of  convictions  produced  simply 
bore,  that  the  prisoner  had  been  convicted  of  theft,  without 
specifying  the  articles  stolen. 

Counsel  for  the  panel  objected  to  the  extracts  being 
received,  on  the  ground  that  the  nature  of  the  article  or 
articles  stolen  was  not  specified,  and  referred  to  the  case 
of  William  Mackenzie,  12th  September  1836,  1  Swinton, 
299,  where  the  Lord  Justice-Clerk  and  Lord  Meadowbank 
stated  that  the  extract  should  specify  the  precise  nature 
of  the  articles  stolen ;  and  where,  the  prisoner  having 
been  found  guilty,  their  Lordships  inflicted  a  slight 
punishment  only,  observing  that  from  the  defective 
nature  of  the  extracts  they  were  bound  to  hold  that  the 
former  thefts  were  of  the  most  trivial  nature. 

The  Advocate-Depute  replied,  that  in  the  preparation 
of  the  extracts  the  general  practice  had  been  pursued ;  and 
that  to  state  the  nature  of  the  theft  was  rather  the  excep- 
tion than  the  rule.  It  was  only  necessary  for  him  to  prove 
that  the  prisoner  had  been  convicted  of  theft,  without 
specifying  the  nature  of  the  stolen  articles. 

Lord  Ardmillan.— I  do  not  quite  concur  in  the  opinion  that 
the  practice  or  form  of  extract  spoken  to  by  the  Advocate-Depute 
is  universal ;  neither  do  I  believe  that  it  is  the  correct  one ;  but 
at  the  same  time  I  do  not  regard  the  objection  as  fatal  to  the 
reception  of  the  extracts.  I  therefore  repel  the  objection,  but 
think  that  it  would  be  an  easy  matter,  and  a  more  correct  course, 
to  give  some  indication  of  the  nature  of  the  theft  to  which  the 
extract  of  conviction  related.  The  prisoner,  however,  will  be 
entitled  to  the  benefit  of  the  absence  of  such  indication,  and  the 
theft  will  be  assumed  to  have  been  of  the  slightest  kind. 

The  Jury  having  found  the  prisoner  guilty  as  libelled, 
she  was  sentenced  to  seven  years'  penal  servitude — his 
Lordship  remarking  that  he  had  considered  the  convictions 
in  which  the  nature  of  the  article  stolen  was  not  specified 
as  being  of  the  mildest  form. 

Lord  Ardmillan. — Act,  Eutherfuid,  A.-D.,  J.  J.  Reid. — AIL 
Cooper. 


April  2  6,  187  3. 

glasgow  8prtkg  circuit. 

CoNNELL  and    Company,   Defenders  and  Appellants^  v. 

Dempsie  and  Another,  Pursuers  and  Respondents. 

Sherif— Jurisdiction — Domicile — Adjacent  Counties — ^The  ordi« 
nary  place  of  business  of  a  shipbuilding  company  con« 
sisted  of  a  piece  of  ground  intersected  by  the  boundaries  of 
two  counties,  two-thirds  of  the  area  lying  in  one  county, 
in  which  also  "vias  the  entrance  to  the  pay-clerk*s  office, 
while  the  ftay-clerk's  desk  and  window  at  which  the  work- 
men were  (laid  were  in  the  other  county.  Beldj  in  an  action 
against  the  company  by  workmen  in  their  employment,  that 
the  Sheriff  of  the  latter  county  had  no  jurisdiction  over  the 
defenders. 

This  was  an  appeal  against  the  judgment  of  the  Sheriff- 
substitute  of  Benfrewsbire  at  Paisley  in  a  small-debt  action. 
The  pursuers  were  workmen  in  the  employment  of  the 
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pauses  may  ba  recovered  and  imprisonment  awarded  in  dcf«aiilt 
of  payment  or  recovery  thereof  in  the  manner  an  I  form  speci- 
tied  in  the  said  Schedule  (K)  in  connexion  with  the  several 
forms  of  convictions  and  judgments  therein  contained,  or  if 
necessary,  by  separate  judgment  for  expenses  in  such  form  as 
may  be  appropriate.'* 

By  section  82  of  the  Tweed  Fisheries  Act  of  1857  it  is 
provided  as  follows : — 

**  Every  penalty  imposed  by  this  Act  may  be  recovered  by 
action  of  debt  in  any  County  Court,  or  by  summary  proceeding 
before  the  Sheriff  or  a  Justice  or  Justices  haviug  jurisdiction 
in  the  place  where  the  offence  is  committed,  or  where  the 
offender  resides  or  is  found ;  and  on  complaint  being  made  at 
the  instance  of  the  Procurator-fiscal  or  other  public  Prosecutor 
of  the  county,  district,  or  place  where  the  offence  may  have  been 
committed,  or  where  the  offender  or  offenders  shall  reside  or 
may  be  found,  or  at  the  instance  of  any  one  or  more  of  the 
Commissioners,  or  of  their  Clerk,  to  any  such  Sheriff  or  Justice 
or  Justices,  he  or  they  sliall  issue  a  summons  or  warrant  requir- 
ing the  person  complained  against  to  appear  before  the  Sheriff 
or  any  Justice  or  Justices  at  a  time  not  less  than  six  free  days 
after  service,  and  at  a  ]>lace  to  be  named  in  such  summons  or 
warrant,  and  every  such  summons  or  warrant,  with  a  copy  of 
the  complaint,  shall  be  served  on  tbo  person  complained  against 
either  personally  or  by  leaving  the  same  with  some  inmate  at 
his  usual  place  of  abode,  and  upon  the  api)earanco  of  the  ])erson 
complained  against,  or  in  his  absence,  after  proof  of  the  due 
service  of  such  summons  or  warrant,  it  shall  be  lawful  for  the 
Sheriff  or  Justice  or  Justices  to  proceed  to  the  hearing  of  the 
complaint,  and  upon  proof  of  the  offence  either  by  the  confession 
of  the  person  complained  against  or  upon  the  oath  of  one  cre- 
dible witness  or  more,  or  in  default  of  appearance  of  such  per- 
son, it  shall  be  lawful  for  such  Sheriff  or  Justice  or  Justices  to 
convict  the  offender,  and  upon  such  conviction  to  adjudge  the 
offender  to  pay  the  penalty  incurred,  as  well  as  such  costs 
attending  the  conviction,  as  such  Sheriff  or  Justice  or  Justices 
shall  think  fit,  and  it  shall  be  competent,  on  the  hearing  of  every 
such  complaint,  to  prove  that  the  person  then  complained 
against  has  been  previously  convicted  of  an  offence  against  tlie 
provisions  of  this  Act,  and  for  such  Sheriff  or  Justice  or  Justices 
to  take  such  previous  conviction  into  consideration  in  pronounc- 
ing sentence." 

Argued  for  the  appellant — 

The  Sheriff-substitute  refused  expenses  to  the  appellant  on 
the  ground  that  the  complaint  in  question  was  at  the  instance 

*  of  the  public  prosecutor,  and  was  a  proceeding  in  the  public 
"^  interest ;  and  further,  that  although  the  Twe(^  Act  of  1857 
^  authorized  expenses  to  be  given  to  the  public  prosecutor,  in  the 
^      event  of  a  conviction,  it  did  not  authorize  expenses  to  the  party 

*  complained  upon  in  the  event  of  absolvitor.     In  both  respects 
^      the   Sheriff-substitute  was  wrong.     The  complaint  was  not  a 
'     proceeding  in  the  public  interest,  and  the  respondent,  although 
"     convicting  on  it  as  procurator-fiscal  of  Court,  was  only  in  the 
^      position  of  a  private  complainer.     The  title  to  prosecute  under 
^     the  Tweed  Acts  was  conferred  on  four  different  parties  :     (1.) 
'      The  Procurator-fiscal  of  Court,  (2.)  The  clerk  of  the  Tweed  Com- 
missioners, (3.)  Any  one  of  the  Commissioners.     (4.)  The  super- 
intendent of  water  bailiffs  ;  and  the  Act  created  no  difference 
or  distinction  in  the  title.     Tt  would  not  seem  to  be  doubtful 
that  a  prosecution  at  the  instance  of  the  superintendent  of  water 
bailiffs  would  not  be  a  proceeding  in  the  public  interest,  and  if 
a  complaint  at  the  instance  of  the  Procurator-fiscal  were  held  to 
be  so,  the  marvellous  result  would  foUowthata  prosecution  under 
the  Tweed  Acts  might  be  a  proceeding  in  the  public  interest 
one  day,  and  another  day  in  the  same  Court  a  mere  private  pro- 
ceeding.    Further,  the  Procurator-fiscal  of  Court  in  these  cases 
represented  no  public  interest ;  he  was  not  prosecuting  ad  vin* 
dictam  publkam.     He  was  the  mere  servant  of  the  Tweed  Com- 
missioners; he  was  paid  by  them,  and  under  sections  81  and  87 
of  the  Act  of  1857  he  accounted  to  the  Commissioners  for  all 
the  penalties  recovered  under  the  Acts. 

The  alternative  ground  on  which  the  judgment  of  the  Sheriff 
failed  was,  that  expenses  toere  authorised  by  the  Act.  By 
Motion  82  of  the  Act  of  1957  the  Sheriff  had  aathority  to  deal 
with    cost^  which  without  authority  he  coold  not  do;  but 


after  questions  as  to  costs  must  be  governed  by  the  ordinary  rule 
that  they  were  awarded  to  the  party  with  whom  success  lay.  No 
doubt  sect.  82  enacted  per  expressum  only  what  was  to  be  done 
in  the  case  of  conviction,  but  the  contention  of  the  ap[)ellant  that 
expenses  should  follow  on  absolvitor  was  the  necessary  counter- 
part of  the  provision  in  the  Statute,  and  was  by  necessary  im- 
plication contained  in  it.  If  this  were  not  the  sound  construc- 
tion, it  woulii  follow  that  nothing  but  conviction  with  costs  could 
result  under  the  Statute,  because  nothing  was  said  as  to  absolvitor 
at  all ;  but  that  would  be  absurd.  Further,  section  38  of  the 
Salmon  Fisheries  Act  of  1868  provided  for  giving  expenses  to  a 
party  complained  upon,  who  obtained  absolvitor,  and  although 
that  section  was  not  made  applicable  to  the  riverTweed,  it  would 
be  a  strange  anomaly  to  hold  that  a  prosecution  under  section 
18  of  the  Act  of  1868  was  to  have  one  result  in  the  Tweed,  and 
a  different  one  in  every  other  river  in  Scotland.  Looking  to  the 
terms  of  section  38  in  the  Act  of  1868,  it  would  require  express 
excluding  words  in  the  Act  of  1857  to  establish  the  contention 
of  the  respondent.  Moreover,  it  was  evident  from  the  terms  of 
section  98  of  the  Act  of  1857>  that  the  Act  contemplated  an 
award  of  expenses  againt  the  prosecutor  both  in  the  adjudica- 
tion and  the  appeal,  in  the  case  of  absolvitor,  and  it  would  be 
a  strong  thing  to  say  that  expenses  followed  when  proceedings 
were  taken  before  the  Justices,  but  did  not  follow  when  they 
were  instituted  before  the  Sheriff.  If  the  appellant  was  right 
in  his  construction  of  the  Statute  there  was  no  difficulty  in 
awarding  expenses  against  a  fmblic  prosecutor — Prentice  and 
Newbigging  v.  Bathgate,  19th  June  1843,  1  Brown  561  ; 
Wilson  V.  Morrison,  15th  June  1844,  2  Brown  231 ;  Christie 
V,  Adamson,  1st  October  1853,  1  Irvine  293. 

Argiied  for  the  respondent — 

Taking  it  to  be  a  condition  of  the  argument  that  the  Pro- 
curator-fiscal under  this  complaint  was  prosecuting  in  the  public 
interest,  the  question  standing  for  judgment  lay  within  a  very 
narrow  compass.  The  22d  section  of  the  Summary  Procedure 
Act  distinctly  said  that  in  such  proceedings  no  expenses  were 
'  to  be  awarded  to  or  against  the  public  prosecutor,  unless  these 
were  authorized  by  the  particular  Act  under  which  the  com- 
plaint was  brought.  The  question  therefore  was  narrowed  to 
this  point :  Were  expenses  authorized  to  the  person  complained 
upon  on  getting  absolvitor  by  the  Tweed  Fisheries  Act  of  1857  ? 
which  turned  on  a  construction  of  section  82  of  that  Act.  The 
case  of  Ross  v.  Stirling,  1  Couper  366,  where  expenses  had  been 
refused  altogether,  in  respect  of  a  want  of  authority  in  the  Act, 
laid  dcv\a  the  principle  by  which  the  present  question  must  be 
ruled.  The  provision  of  the  Statute  was  the  authority  for  deal- 
ing with  expenses,  and  the  measure  of  its  authority  were  the 
express  terms  of  the  Statute,  from  which  alone  it  could  be  de- 
duced. The  82d  section  of  the  Act  of  1857  did  not  satisfy  this 
test,  for  it  was  altogether  silent  as  to  costs  in  the  case  where  the 
public  prosecutor  did  not  succeed  in  obtaining  a  conviction. 
The  provision  in  the  98th  section  of  the  Act  of  1857  regulating 
expense  in  proceedings  before  the  Justices  could  not  avail  the 
appellant.  The  fact  that  they  were  dealt  with  in  one  clause  of 
the  Statute  and  excluded  from  the  other,  showed  that  the  mind 
of  the  Legislature  had  been  applied  to  the  que8tion,and  the  failure 
to  award  expenses  in  cases  of  absolvitor  under  the  82d  section 
must  therefore  be  taken  to  be  deliberate  and  intentional.  A 
similar  answer  applied  to  the  appellant*s  argument  upon  the 
3Sth  clause  of  the  Salmon  Fisheries  Act  of  1868.  It  was  a 
later  Statute  than  the  Tweed  Fisheries  Acts,  and  the  fact  that 
the  38th  section  was  not  incorporated  into  these  Acts  as  other 
sections,  including  the  one  libelled  in  the  complaint,  were,  must 
be  taken  as  conclusive  evidence  that  the  Legislature  intended  the 
82d  section  of  the  Act  of  1857  to  stand  on  its  own  proper  con- 
struction ;  and  it  being  silent  as  to  expenses,  except  where  a 
conviction  followed,  could  not  be  pleaded  as  an  authority  for 
giving  expenses  where  there  was  absolvitor.  In  any  view,  ex- 
penses could  not  be  awarded  against  a  public  prosecutor  pro- 
ceeding as  the  Procurator-fiscal  did  under  this  complaint  ad 
vindklam  pubUcam, 

At  advising— 

LoBD  JuancB-OLiRK.— I  certified  this  case  from  the  Cirouit 
Court,  not  bo  much  because  I  had  any  doubt  as  to  what  the  de- 
cision ought  to  be,  hut  because  I  thought  it  hnportant  that 
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the  case  should  bo  decided  as  authoritatively  as  possible,  in  onler 
to  afford  a  rule  in  similar  cases. 

The  first  question  here  is,  whether  the  Act  of  1857  does  or 
does  not  authorize  the  Sheriff  to  deal  with  a  matter  of  expenses 
under  a  complaint  of  this  sort  in  the  way  of  awarding  them  to 
the  accused.  The  contention  in  support  of  the  Sheriff-sub- 
stitute's judgment  is,  that  although  the  Act  authorizes  the 
awarding  expenses  in  favour  of  the  prosecutor,  it  does  not 
authorize  any  expenses  being  awanled  to  the  successful  accused. 
Now  I  cannot  understand  on  what  ground  this  somewhat  un- 
just and  anomalous  effect  is  supported.  In  my  opinion,  if  a 
Statute  indicates  that  a  court  is  to  deal  with  the  matter  of 
expenses  at  all,  then,  unless  there  is  the  clearest  possible  ex- 
clusion of  it,  the  presumption  in  law  and  in  ordinary,  justice 
is,  that  justice  is  to  be  done  to  both  parties.  I  am  the  more 
assured  that  this  is  the  principle  to  be  applied  here,  from  the 
fact,  that  the  reason  why  expenses  are  mentioned  in  the  82d 
section  of  the  Act  of  1 857  is  clearly  to  show  that  the  Judge 
may  impose  expenses  over  and  above  the  penalty.  That  leads 
to  the  implication  that  where  the  respondent  is  successful,  he 
is  entitled  to  his  expenses  against  the  prosecutor.  I  think 
further  that  this  view  is  strengthened  by  the  provisions  of  the 
98th  section  of  the  Act  in  regard  to  the  Quarter  Sessions. 

Thus  I  do  not  think  that  the  22d  section  of  the  Summary 
Procedure  Act  applies  in  this  case,  for  it  does  not  take  away 
power  to  award  expenses,  which  formerly  existed,  but  only  ap- 
plies to  cases  where  there  was  no  such  authority,  and  in  this 
case,  as  I  have  already  shown,  authority  to  awu^  expenses  ia 
given  by  the  Act  of  1857. 

In  these  circumstances  I  do  not  think  it  necessary  to  go  into 
the  question  as  to  what  would  be  the  presumption  at  common 
law  if  nothing  were  said  about  expenses  in  the  Statute.  Nor  do 
I  think  it  necessary  to  inquire  whether  or  not  the  procurator- 
fiscal  was  acting  in  this  case  as  a  public  prosecutor. 

I  am  therefore  of  opinion  that  we  shoidd  sustain  this  appeal 

Lord  Cowan. — The  22d  section  of  the  Summary  Procedure 
Act  rules  the  procedure  in  regard  to  exjienses  in  all  oases  of 
complaint  brought  under  that  Act.  The  section  provides, 
inter  alia,  that  "  expenses  shall  not  be  awarded  to  or  against 
any  public  prosecutor  or  party  pi*osecuting  under  the  authority 
of  any  Act  of  Parliament  for  the  public  interest,  unless  such 
award  of  expenses  is  authorized  by  such  Act.'*  This  provision 
leaves  for  consideration  the  question  whether  the  Act  under 
which  this  complaint  is  brought  authorizes  expenses  to  be 
awarded  against  the  public  prosecutor.  No  such  ^(^er  is 
expressly  given  by  the  Tw.eed  Fisheries  Act  of  1857,  under  which 
this  prosecution  is  brought,  but  it  is  provided  that  the  accused 
may  be  subjected  in  expenses  ;  and  in  the  argument  it  was  con- 
tended, that  although  in  any  particular  Statute  there  may  be  no 
express  authority  to  give  expenses  against  the  prosecutor,  yet  if 
there  is  authority  to  give  them  in  his  favour,  justice  necessarily 
leads  to  the  inference,  that  when  the  respondent  is  successful, 
the  Court  are  entitled  to  award  expenses  in  his  favour.  This 
principle  appears  to  be  well-founded,  and  has  on  two  occasions 
been  recognised  and  given  effect  to  by  me  on  Circuit,  once  along 
with  Lord  Ivory,  and  again  with  my  brother  Lord  Neaves. 
These  cases  were  referred  to  in  the  discussion,  and  I  see  no 
ground  to  depart  from  the  principle  of  construction  applied  to  a 
Statute  expressed  in  very  similar  terms  to  the  present  as  regards 
the  matter  of  expenses.  Appljring  this  principle  to  the  present 
case,  it  follows  that  the  accused  party  having  been  successful, 
the  Sheriff  was  authorized  to  award  them  if  he  considered  them 
justly  due  in  the  circumstances  of  the  case.  That  being  so,  this 
case  does  not  come  under  that  part  of  the  22d  section  of  the 
Summary  Procedure  Act  which  provides  that  expenses  shall  not 
be  awarded  against  the  prosecutor. 

I  therefore  concur  with  your  Lordship. 

Lord  Neaves  concurred. 

The  Court  sustaiued  the  appeal,  and  remitted  to  the 
Sheriff  to  find  the  appellant  entitled  to  expenses  in  the 
Sheriff-court. 

Lords  Justice-Clerk,  Cowan,  and  Neaves. — JcL  (far  appdUmt), 
Watson,  W.  A.  Brown ;  Gillespie  and  Paterson,  W.S.  Agents. — 
AlL  Asber,  A.  J.  Young ;  Mackenzie,  Innes,  and  Logan,  W.S. 
AgaUi, — Justidary  Clerk, 


Junk  28,  1873. 
first  division. 
John  M*Iver,  Pursuer,  v.  Malcolm  M'Neill,  Defender. 

Reparation —  Written  Slander —  Process — Issues — ^In  an  action  of 
damages  for  slander  on  the  ground  of  an  entry  in  the  viiitiiig 
book  of  an  hotel,  held  that  the  pursuer  must  put  "malice" 
in  his  issue ;  and  form  of  counter  issue  for  defender,  who 
pleaded  Veritas,  adjusted. 

Mr.  M'Neill,  who  was  a  visiting  officer  of  the  Board  of 
Supervision,  came,  on  6th  July  1871,  along  with  hiswifo 
and  sister-in-law,  to  the  Dunvegan  Hotel,  Dunvegan, 
Skye,  of  which  M^Iver  was  the  lessee.  After  spending 
the  night  there  they  left  after  breakfast  on  the  7th  Jolr, 
but  before  departing  Mr.  M'Neill  made  the  following  entzy 
in  the  visitors'  book  kept  in  the  Hotel : — 

"July  *!th,  1871. — I  have  been  in  many — indeed,  in  most- 
hotels  in  Scotland,  but  nowhere  have  I  encountered  so  mach 
drinking  or  so  much  squalid  untidiness  and  dirt.  (Signed) 
Malcolm  M*Nbill.'* 

M'lvcR  thereafter  raised  an  action  of  damages  agaittt 
Mr.  McNeill,  concluding  for  £500.     He  averred — 

* '  CoyD.  3.  By  the  said  entry  the  defender  falsely,  calumnioiuiy, 
and  maliciously  represented  and  insinuated  that  the  puma; 
as  keeper  of  the  hotel,  permitted  persons  to  drink  in  bis  IM 
to  such  a  degree  as  to  annoy  and  inconvenience  the  viaiton  ill 
residents  in  the  hotel.  Further,  by  said  entry  the  dideaki 
falsely,  maliciously,  and  calumnionsly  represented  and  inn- 
uated  that  the  pursuer  kept  his  hotel  in  such  a  state  of  mitifr 
ness  and  dirt  as  to  distinguish  it  in  these  respects  from  most  d 
the  hotels  in  Scotland ;  that  by  keeping  bis  hotel  in  this  sUli  . 
the  pursuer  caused  annoyance  and  discomfort  to  the  visiton  tt 
the  hotel,  and  that  the  degree  of  untidiness  and  dirt  in  tiie  par 
suer's  hotel  was  such  as  to  merit  the  epithet  "  squaUd.**  F« 
the  charges  so  preferred  by  the  defender  there  was  ooti 
shadow  of  foundation,  and  in  making  the  said  entiy  tk 
defender  was  actuated  by  malice  towards  the  pursuer.  Cosa. 
4.  By  the  said  false,  calumnious,  and  malicious  represeotaliaM 
and  insinuations  contained  in  the  said  entry,  the  pursuer  ki 
been  deeply  injured  in  his  business  reputation  and  feelingi,  isi 
has  suffered  loss  and  damage  therefrom,  which  ho  eatimataf  d 
the  sum  concluded  for.  He  has  called  on  the  defends  ti 
withdraw  and  apologize  for  the  said  representations,  bat  tUi 
the  defender  has  refused  to  do,  whereby  the  present  aetioa  ki 
become  necessary." 

Mr.  McNeill's  statement  of  facts  was  as  follows  :^ 
1.  The  defender  made  the  statements  contained  in  the  nnti^ 
book,  which  was  brought  into  his  room  for  his  remarki,  viii^ 
out  malice,  and  believing  them  to  be  true.     Farther,  tin  i/l^ 
ments  contained  in  the  said  entry  are  true. 

Pleaded  for  M*Iver — 

1.  The  representations  or  insinuations  contained  in  the  Cit7 
regarding  the  pursuer  being  false,  malicious,  and  caliuBBio^ 
and  the  defender  having  written  the  entry,  and  published  it  li 
the  customers  of  the  pursuer,  and  the  public,  by  insertiig  k 
in  the  visitors'  book,  he  was  liable  to  the  pursuer  in  ropaitte 
as  concluded  for.  2.  The  pursuer  having  Buffered  ia  kii 
business  reputation  and  feelings  in  consequence  of  the  entiy,  ki 
was  entitled  to  reparation  therefor  from  the  defender,  he  bdif 
the  writer  thereof  as  concluded  for. 

Pleaded  for  M'Neill— 

1.  The  statement  made  by  the  defender  in  the  pursuer^s  boik 
not  being  libellous,  but,  on  the  contrary,  legitimate  critiM 
the  defender  was  not  liable  in  damages ;  and  sepcuntim,  thi 
words  used  were  not  fairly  susceptible  of  being  undentood  m 
averred.  2.  The  defender  was  privileged  to  express  an  opiM 
in  the  visiting-book  in  regard  to  the  matters  contained  in  A* 
entry  which  he  made  therein ;  and  having  made  sndi  eifaji 
believing  the  statement  to  be  true,  and  without  malioe^  he  tni 
not  liable  in  damages,  even  although  it  be  proved  tiwi  Ui 
opinion  was  erroneous.  3.  The  Btatementa  oontaineff  in  aid 
entry  being  true  in  f act^  the  defender  auf^t  to  be 
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The  pursuer  propo&od  tho  following  issue  ; — 
"  It  being  admitted  thit^  on  or  about  the  6tb  or  7th  days  of 
Jtily   1871,   an   entry   in   the   term^  set  oat  in   the  annoxml 
Schedule  waa  made  by  the  defender  in  the  via] tors'  book,  kept 
in  the  hotel  kept  by  the  pursuer  at  Dun  vegan,  in  Skye  : 

*■  Whether  the  said  entiy  falsely,  malicioiisly,  and  calumniously 
npn^aents  that  the  pursuer  kept  Ma  said  hotel  in  a  state  of 
Sii^ualid  uutidmesB  and  dirt,  and  permitted  ]»erftons  to  drink 
therein  to  ejccesa,  all  to  such  a  decree  as  to  diatinginsh  it  in 
these  reai^cta  from  moat  of  the  hoteU  in  Scotland,  and  to  cnuse 
discomfort  and  annoyance  to  the  vial  tors  to  and  reitidents  in  the 
»aid  hotel*  to  the  loas,  injury,  and  damage  of  the  purauer  T 
Damaged  kid  at  £500, 

"liA  Jtdtj  1S71. — I  have  been  in  many — indeed,  in  moat — 
hotela  in  SeothLad,  but  nowhere  \mv^  I  encountered  so  much 
drinkbg,  or  so  much  squalid  untidiness  and  dirt. 

"  (Signed)        Malcolm  M'Neill" 

The  defender  proposed  the  folio  wing-  counter-isaae  ! — 
"Whether,  on  or  about  Cth  or  7th  July  1871,  there  were 
persons  in  a  state  of  intoxleation  in  the  hotel  kept  by  the  pur- 
fttier  at  Dun  vegan  aforesaid  ;  anil  whether  the  said  hotel  itaelf, 
Qn  said  days,  was  in  a  fltate  of  a^ualid  untidineaa  and  dirt  ?  " 

On  17th  June  1873  the  Lord  Ordinary  (Ormidale) 
pronouncod  the  folio wiag  interlocutor  : — 

'*  Appro  vest  of  the  iflsue.  No.  7  of  process ;  and  appointa  tho 
Mme  to  be  the  isi^ne  for  trial  of  the  cause,  and  dlaidlows  the 
oonnter  issue  for  the  defender,  No*  8  of  prr>cesfl. 

"  i^oC<*,— The  Lortl  Ordinary  ie  very  clear  that  if  the  pur- 
M^ner  did  not  aver  malice  against  the  defender,  and  undertake 
to  eatablis^h  it,  his  action  woold  not  be  maintainable  at  alL 
Jut  with  tnaUce  charged  and  inserted  in  the  isane  as  it  has 
lieen,  the  Lord  Ordinary  is  of  opinion  that  the  case  must  go  to 
a  jiiry.  Whether,  ultimately,  the  pursuer  or  the  defender  is  to 
prevail,  is  a  question  into  which  the  Court  cannot  enter  at 
pr^enL 

*'The  defender  did  not  object  to  the  terms  of  the  puraucr'i 
'  kiUe,  No,  7  of  Process,  aa  ultimately  adjusted,  Mia  objection 
I  vas  to  any  issne  being  allowed  at  all  \  and  the  defender  pro- 
f  posed,  if  the  pursuer  was  to  have  his  issue  sustainetl,  to  take 
'  the  counter  issue^  No,  8  of  process,  Bnt  the  Lord  Ordinary 
'  has  found  himnieli  unable  to  sustain  that  isaue,  for  the  n^asen 
tib&t  it  does  not  meet  or  come  up  to  the  pursuer  a  issue." 

The  defender  roclatmed,  and  argued — 
There  was  nothing  li  be  lions  in  the  entry  complained  of,  and 
no  iaaue  should  be  allowed  at  all  Everything  eontained  in 
th«9  entry  was  fair  criticism,  and  the  defeuiler  had  been  invited 
%o  write  his  opinion  of  the  hotel  in  the  book*  Moreover,  tho 
|>ook  waa  the  property  of  the  landlord,  and  if  anything  in  it 
offcinded  him  he  could  cut  it  out.  In  any  view,  if  an  issue 
'Were  aUowed,  the  defender  was  entitled  to  a  counter  isau©  such 
wm  ho  proposed. 

Authorities — Kennedy  v.  Bailliej  5th  December  1855,  aa/e, 
Toi  3C3tviii.  p.  53,  18  D.  138  j  Carmichael  t\  Cowan,  December 
19,  18152;  aiiU,  voL  jckxv.  p,  95  ;  Broomfteld  ».  Greig,  March  10, 
186S«  anU^  voL  xL  pjK  2911  and  56S  ;  Hamilton  v.  Anderson 
(H.  tfE  L,),  Jane  18,  1858,  a^,  voL  xxx,  p.  608,  and  3  Macq. 
.MS. 

Ai^ed  for  tbe  pursuer — 

The  words  used  were  truly  libcUona,  The  defender  pleaded 
mrUm,  and  if  he  got  a  counter  isane  at  all,  it  must  be  a  proper 
Issue  of  v^riiu^.  The  real  sting  of  the  libel  lay  in  the  defender 
dl^tingubhmg  the  hotel  from  most  hotels  in  Scotland;  that 
mast  be  in  the  counter  issue. 

At  advising — 

XoHV  pB«giDBST* — No  doubt  there  Is  a  certain  sting  in  the 
ctatem«nt  made  by  the  defender  that  his  large  experience  of 
hotels  in  Scotland  enabled  him  to  compare  this  one  unfavourably 
vitb  all  other?  he  had  seen.  But  if  the  putting  of  that  into  the 
Issue  of  jnstiSoation  wicre  to  compc]  the  defender  to  prove  the 
Utate  of  most  of  the  hotels  in  Scotland,  it  would  be  putting  upon 
bim  a  harden  whioh  it  would  be  impossible  to  discharge.  If  it 
la  not  uuwiied  for  that  purpose  then  it  is  of  no  use  at  all,  be* 


I  cause  it  is  not  to  be  supposed  that  all  hotels  are  dirty,  and  that 
eiceaaivo  drinking  takes  place  in  all.  The  obvious  object  of  the 
eotry  in  the  visitors'  book  i%  to  denounce  the  hotel  as  one  in 
which  there  is  eicessire  drinking  and  sc[Ualid  uutidtness  and 
dirt,  and  if  that  is  in  the  eounter-iaaue  it  fully  meets  the  liheL 
It  is  quite  competent  for  the  pursuer  to  put  in  isaue  as  he  hat 
done  that  the  defender's  entry  draws  a  distinction  between  hia 
hotel  and  most  others  In  Scotland,  Bat  this  is  just  one  of  those 
eases  where  it  t?  not  necessary  to  repeat  every  word  of  the  libel 
in  a  counter-issue  of  justification. 

The  other  Judges  concurred. 

This  waa  the  coualer  issue  aa  adjusted  by  the  Cmrt :— - 

**  Whether,  on  or  about  6th  or  7th  July  1871,  there  was  an 
excessive  amount  of  drinking  in  the  hotel  kept  by  the  pursaer 
at  Dun  vegan  foresaid ;  and  whether  the  said  hotel  itself,  on 
said  days,  was  in  a  state  of  much  squalid  untidiness  and  dirt!*' 

The  following  interlocutor  wafs  pronounced  ;  — 
''2S^/t/ioie  1873. — Recall  the  interlocutor:  Approve  of  the 
issues  as  now  finally  adjusted,  No.  10  of  Proceas,  and  appoint 
them  to  be  the  issues  for  the  trial  of  the  cause,  and  remit  to 
the  Jxird  Onlinary,  reserving  expenses.'' 

AU,  Lang;  Druramond  and  Maokenaie,  3.S.C.  AgvUs. — AU, 
Fraser,  Marshall;  M*Neill  and  Sime,  W,a  A^^ntA^—B,  Cifrk. 


June  23,  1873. 

FIRST  DrviaioK. 

Thomas  Ogilvt,  Pursuer^  v.  Aechisald  Paci* 

and  Others,  Defenders, 

iuM—Form  of  CouMtt'lssn^ — RepartUion — SluTtd^ — Adjusted 
form  of  counter- issue  for  defenders^  in  an  action  of  damages 
for  written  slander,  where  the  defendei^  pleaded^  *i*ter  aiia^ 
that  the  statements  published  were  true. 

Mtt.  Ogilvy,  who  was  a  retired  merchant  in  Brechin,  and 
one  of  the  Jusllc&s  of  the  Peace  for  tho  county  of  Furfar, 
raised  an  action  of  damages  for  libel  against  Mr,  Paul^ 
BoHcUor,  DundeCj  Mn  Pirie,  hotel-keeper,  Brechin,  and 
Mr,  Burns,  proprietor  and  publisher  of  the  "  Brechia 
Advertiser"  newspaper.  The  action  arose  out  of  tha 
following  circumstances: — Mr,  Ogilvy  had  hired  a  dog- 
cart from  Mr.  Pine  on  12  th  January  1873,  who  sent  a 
post -boy  named  Donaldson  with  the  dog- cart.  In  con* 
sequence  of  Donaldson  insisting,  in  accordance  with  hia 
master's  instractions,  in  remaining  with  the  horse  and  dog- 
cart, an  altercation  arose,  in  the  course  of  which  Mr,  Ogilvj 
struck  Donaldson  one  or  two  more  or  leas  eevere  blows, 
Mr,  Ogilvy  waa  on  16th  January  following  tried  in  tha 
Burgh  Police  Court  at  Brechin  for  the  assault,  and  convicted 
and  fined  £%  2s.  Donaldson,  on  Uth  February  1873, 
raised  an  action  of  damages  in  the  Court  of  Session  for 
this  assault,  and  the  defender  Paul  acted  as  his  local  agent* 
The  whole  aGTair  had  created  considerable  excitement  and 
public  discussion  in  Brechin,  and,  according  to  the  do-* 
fenders'  statement,  the  defender  Mr*  Pirle,  Donaldson's 
master,  was  supposed  to  be  the  originator  and  instigator 
of  the  action  at  Donaldson's  instance,  Mr.  Paul,  in  order, 
as  he  stated  in  his  defences,  to  correct  this  suppoiitian| 
wrote  a  letter  in  the  following  terms  to  Mr.  Pirie  ;— » 

"  Hearing  it  said  in  Brechin  that  you  are  my  employer  in  th« 
case  of  the  post-boy  againat  Mr.  Thomas  0^1  vy,  I  beg  to  state 
that  such  a  report  is  quite  unfounded.  1  was  employed  by 
the  boy  and  his  many  friends  who  sympathised  with  him 
for  the  dastardly  and  cowardly  &tt&ck  made  upon  him,  on  m 
Sunday,  in  the  open  street  of  Brechin,  by  a  Jastice  of  Peace,  wlm 
has  punished  others  most  severely  for  much  lesser  crimes  thaa 
he  has  committed.  I  remain,  you»  truly,  AacB.  F±uu  I2£4 
April  1873." 

This  letter  Mr,  Pirie  published  in  tbe  form  of  an  adver- 
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tisement  in  the  *'  Brechin  Advertiser  "  of  15th  April  1873. 
Mr.  Ogilvy  thereupon  raised  this  action,  concluding  for 
damages  to  the  amount  of  £3000,  and  averred — 

**  The  said  letter,  and  the  rtatements  contained  therein,  are  all 
of  and  concerning  the  pursuer.  They  were  intended  to  represent, 
and  do  represent,  that  the  pursuer  had  been  guilty  of  the  crime 
of  assaulting  the  said  William  Donaldson,  and  that  iu  an  aggra- 
vated, dastardly,  and  cowardly  manner ;  as  also  that  the  pursuer 
was  a  person  of  dastardly  and  cowardly  character,  and  unfit  to 
hold  the  office  of  a  Justice  of  the  Peace. 

'*  The  said  letter  was  written  and  published  for  the  purpose  of 
assaulting  the  pursuer,  and  of  holding  him  up  to  public  reprobation 
as  well  as  to  public  ridicule  and  contempt ;  and  the  said 
statements  and  representations  were  made  falsely  and  calum- 
niously,  as  well  as  maliciously  and  without  probable  cause  ;  and 
the  same  were  and  are  hurtful  to  the  pursuer's  character  and 
feelings,  both  as  a  Justice  of  the  Peace,  and  as  a  private  citizen, 
and  were  and  are  to  his  loss,  injury,  and  damage. 

"The  said  newspaper  is  the  only  newspaper  published  in 
Brechin,  and  is  of  considerable  circulation,  particularly  in  Brechin 
and  the  neighbourhood,  where  the  pursuer  has  resided  all  his  life ; 
and  the  pursuer  has,  by  the  insertion  and  publication  of  the  said 
letter,  sustained  and  will  sustain,  loss  and  injury  to  the  extent 
concluded  for." 

All  the  defenders  lodged  defences.  The  defender  Paul 
pleaded  that  the  letter  was  never  meant  for  publication, 
was  written  without  malice,  and,  moreover,  that  the  state- 
ments were  true.  The  defender  Pirie  pleaded  that  the  terms 
of  the  letter  were  not  lil>ellous,  and  were  true,  also  that  he 
was  privileged  to  publish  the  letter,  and  did  so  without 
malice.  The  defender  Burns,  though  he  denied  that  there 
was  any  ground  for  so  doing,  tendered  an  apology  to  the  pnr- 
B\ier.  The  record  was  closed,  and  on  14lh  June  1873  the 
Lord  Ordinary  (Gifford)  adjusted  the  following  issues  for 
the  trial  of  the  cause  : — 

(1.  Issues  for  Pursueb.) 

**  1.  Whether  the  defender,  Archibald  Paul,  wrote,  or  caused  to 
be  written,  and  delivered,  or  caused  to  be  delivered,  to  the 
defender,  Alexander  Pirie,  the  letter  printed  in  the  Schedule 
hereto  appended ;  and  whether  the  said  letter  was,  in  whole 
or  in  part,  of  and  concerning  the  pursuer,  and  falsely  and 
calumniously  represents  that  the  pursuer  had  been  guilty 
of  the  crimeof  assaulting  William  Donaldson,  ])ost-boy  in  Brechin, 
in  a  dastardly  and  cowardly  manner,  and  that  the  pursuer  was 
a  person  unfit  to  hold  t^ie  office  of  a  Justice  of  the  Peace,  to  the 
loss,  injury,  and  damage  of  the  pursuer  ? 

**  2.  Whether  the  defenders,  or  any  and  which  of  them,  pub- 
lished, or  caused  to  be  published,  in  the  "  Brechin  Advertiser  and 
Angus  and  Mearns  Intelligencer  "  newspaper,  the  letter  ])rinted 
in  the  Schedule  hereto  appended  ;  and  whether  the  said  letter 
was,  in  whole  or  in  part,  of  and  concerning  the  pursuer,  and 
falsely  and  calumniously  represents  that  the  pursuer  had  been 
guilty  of  the  crime  of  assaulting  William  Donaldson,  post-boy  in 
Brechin,  in  a  dastardly  and  cowardly  manner,  and  that  the 
pursuer  was  a  person  unfit  to  hold  the  office  of  a  Justice  of  the 
Peace,  to  the  loss,  injury,  and  damage  of  the  pursuer?  Damages 
laid  at  £3000  ?    Or, 

(2.    COUNTKR-ISSIJE  for  DEFENDERS.) 

"Whether,  on  or  about  the  12th  January  1873,  on  the  street 
of  Brechin,  the  pursuer,  being  then  a  Justice  of  the  Peace, 
assaulted  the  said  William  Donaldson?" 

Od  19th  June  the  pursuer  lodge  1  a  notice  of  motion 
to  the  effect  that  the  First  Division  would  be  moved  to 
vary  the  counter  issue  for  the  defenders  as  follows  : — 

"  Whether  the  said  statements  and  representations  were  true  ? 
Or,  to  the  effect  of  making  them  run  thus  : — Whether  the  pur- 
suer was  guilty  of  the  crime  of  assaulting  William  Donaldson, 
post-boy  in  Brechin,  in  a  dastardly  and  cowardly  manner,  and 
is  a  person  unfit  to  hold  the  office  of  a  Justice  of  the  Peace  V* 

Argued  for  the  pursuer  in  support  of  his  motion— 
The  counter-issue,  as  adjusted  by  the  Lord  Ordinary,  was  not 


a  good  one.  It  did  not  justify  the  whole  sUoder,  which  it  had 
been  held  must  be  done  in  such  castas.  It  had  (generally  be«u 
held  that  the  counter-issue  must  justify  up  to  the  innuindo.— 
Helaham  v.  Bhickwood,  June  13,  1851,  20  L.  J.  (C.  P.) 
187  ;  Torrance  v.  Weddel,  December  12,  1868,  anCcf,  voL  xli. 
p.  149. 

Argued  for  the  defenders — 

It  was  not  admitted  that  the  letter  bore  the  meaning  whid 
the  pursuer  endeavoured  to  put  on  it.  It  was  not  necessary  to 
put  in  issue  more  than  had  been  said  in  the  libel  complained  of 
— Chitty  on  Pleading,  (3d  Ed.),  Part  ii.  710,  and  Morrison  t 
Banner  there,  1837,  3  Bing.  N.  C.  759. 

This  was  the  counter-issue,  as  adjusted  by  the  Court :~ 

"  Whether,  on  or  about  the  12th  January  1873,  the  pursuer, 

being  then  a  Justice  of  the  Peace,  assaulted  the  said  William 

DonsddsoD,  on  the  street  of  Brechin,  in  a  dastardly  and  cowanUf 

manner  ?" 

The  following  interlocutor  was  pronounced  : — 
"  2Sth  June  1873.— The  Lords  having  heard  counsel  on  tk 
motion  for  the  pursuer.  No.  14  of  Process,  to  vary  the  connto^ 
issue,  approve  of  the  issues  No.  15  of  Process  as  now  varied  aai 
finally  adjusted  and  settled,  and  appoint  the  same  to  be  tb 
issues  for  the  trial  of  the  cause,  and  remit  the  case  to  the  Loid 
Ordinary  to  proceed  as  accords ;  reserving  all  questioni  d 
expenses^' 

AcL  Solicitor-General  (Clark)  Q.C.,  Balfour,  Henry  tai 
Shiress,  S.S.C.  Affents.—AlL  For  Paul,  Guthrie  Smith,  Campbell 
Smith  ;  Thomas  Wallace,  S.S.C.  Agent ;  For  Pirie,  Mackintoifa; 
Ronton  and  Gray,  S.S.C.  Agents;  forBums,  Macdonald  ;  Wcb> 
ster  and  Will,  S.S.C.  Agents.  ^s-H. 

[Note. — A  report  of  the  case  of  Donaldson  v.  Ogilvy  refenri 
to  will  be  found  infra  under  date  July  9,  1873]. 


June  2 8,  187  3. 
8bc0nd  diyisiok. 
Special  Cask. — Anne  Kkrr  and  Others. 
Husband  and  Wife — Mutual  SettlemetU — Bevocation— Veathg- 
A  husband  and  wife  who  had  married  without  an  antennptid 
contract,  executed  a  mutual  settlement,  by  which  they  eoi- 
veyed  to  trustees  the  whole  estate  which  should  belong  ti 
either  of  them  at  the  death  of  the  first  deceaser.  The  tni> 
tees  were  directe<l  upon  that  event  to  take  an  inventoiyof 
their  whole  estate,  which  should  be  divided  into  two  equl 
parts,  one  of  which  should  belong  to  the  survivor  in  f ee.  Ii 
was  provided  that  the  survivor  should  also  be  entitled  to  tk 
liferent  of  the  other  half,  and  ui>on  the  death  of  the  surriw 
the  trustees  were  directed  to  convey  one-half  of  the  estrteti 
certain  relatives  of  the  husband,  and  the  other  half  to  ocftak 
relatives  of  the  wife.  The  provisions  of  the  settlement  woi 
declared  by  the  wife  to  be  in  full  of  her  legal  rights;* 
power  of  revocation  was  reserved  to  the  spouses  during  their 
joint  lives,  and  the  deed  contained  a  clause  declaring  tlistv 
far  as  not  altered,  the  deed  should  be  valid,  although  fossl 
imdclivered  at  the  death  of  the  first  deceaser.  Upon  thr 
death  of  the  wife  the  trustees  proceeded  to  take  an  inventof 
of  the  estate,  which  had  been  all  accumulated  during  tk 
marriage  by  the  joint  industry  of  the  spouses.  The  hariMsi 
however,  retained  possession  of  the  whole  estate,  and  ipoi 
his  death  it  was  found  that  the  entire  property  left  by  Ub 
fell  short  of  one-half  of  the  estate  as  inventoried  by  the  tn» 
tees.  Held  that  the  mutual  settlement  was  not  rerocahk  If 
the  survivor,  that  the  parties  to  whom  the  wife's  half  of  ii^ 
trust-estate  was  destined  were  entitled  to  the  same,  wtiek 
vested  in  them  on  the  death  of  the  wife,  that  the  hoslHsi 
thereupon  became  a  debtor  to  the  trust-estate  to  the  extol 
of  one-half  the  amount  of  the  inventory,  and  that  a  gratnitoM 
disposition  granted  by  him  after  his  wife*8  death  fell  to  bt 
set  aside  in  so  far  as  might  be  required  to  make  up  one-haH 
of  the  inventory. 

Tub  late  William  Kerr,  slater  in  Honston,  mod  JtoH 
Brown  or  Kerr  were  married  on  17Ui  June  1816.    Time 
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was  no  anteDuptial  contract  between  the  spouses.  On 
20th  February  1845  they  executed  a  mutual  trust- 
disposition  and  settlement.  Upon  the  narrative  that  the 
parties  were  resolved  to  settle  their  affairs  in  their  own 
lifetime  so  as  to  prevent  all  disputes  thcreanent  after  their 
or  either  of  their  deaths,  and  for  the  love  and  favour 
which  they  bore  to  each  other  and  to  their  respective 
relatives  after  mentioned,  the  said  William  Eerr  and 
Janet  Brown  or  Eerr  disponed  and  assigned  to  trustees 
the  whole  estate,  heritable  and  moveable,  then  belonging 
or  which  should  belong  to  either  of  them  at  the  death  of 
the  first  deceaser. 

The  purposes  of  the  trust  were  expressed  as  follows ; — 

"  First,  for  payment  of  all  the  just  and  lawful  debts  of  us,  the 
laid  spouses,  due  at  death  of  the  first  deceaser  of  us ;  Second,  at 
he  death  of  the  first  deceaser  of  us  our  said  trustees  shall  and 
ire  hereby  required  to  take  an  inventory  of  our  or  either  of  our 
whole  estates,  heritable  and  moveable,  before  conveyed,  which 
ihall  be  divided  into  two  equal  halves  or  shares,  one  equal  half 
>r  share  of  which  shall  belong  to  the  survivor  of  ns  in  fee,  and 
tihe  said  survivor  of  us  shall  also  be  entitled  to  the  liferent  of  the 
)ther  equal  half  or  share  thereof,  and  our  said  trustees  shall 
tiold  the  said  other  equal  half  or  share  of  said  whole  estates 
lubject  to  the  said  liferent  of  the  same  in  favour  of  the  survivor 
>f  us,  for  behoof  of  the  relatives  and  others  after  mentioned  of 
ihe  first  deceaser  of  us." 

By  the  third  purpose  of  the  trust  the  trustees  were 
directed,  at  the  death  of  the  survivor,  to  convey  the  just 
and  equal  half  of  the  said  whole  estates  to  certain  relatives 
of  the  husband  therein  named,  and  the  other  just  and 
equal  half  to  certain  relatives  of  the  wife,  therein 
named. 

The  provisions  contained  in  the  said  trust-deed  in 
Enyour  of  the  said  Janet  Brown  or  Eerr  were  declared  to 
be  in  full  of  all  claim  of  terce,  half  of  moveables,  jus 
reOctcBj  or  other  claim  which  she  had  or  could  pretend  to,  ' 
through  the  death  of  her  husband.  The  parties  reserved 
fiill  power  to  alter  the  said  deed  in  whole  or  in  part  during 
their  joint  lives,  but  declared  that,  so  far  as  not  altered, 
the  same  should  be  valid,  although  found  undelivered  at 
the  death  of  the  first  deceaser  of  them.  The  deed  con- 
tained a  precept  of  sasine  for  infefting  the  trustees  in 
oertain  heritable  subjects  belonging  to  William  Eerr. 

Mrs.  Eerr  died  on  1st  May  1850.  There  was  no  issue  of 
the  marriage.  After  her  death  an  ''  inventory  of  the  per- 
Bonal  and  heritable  estate  of  William  Eerr,  slater  in  Houston, 
■nd  Janet  Brown  or  Eerr,  his  spouse,"  was  taken  by  the 
truBtees  named  in  the  said  trust-disposition  and  settle- 
ment, on  the  Ist  day  of  July  1850,  which  brought  out 
the  free  half  of  the  estate  as  £789,  7s.  0^.  William 
Kerr  got  no  tocher  with  his  wife,  and  he  did  not  acquire 
tny  property  through  her  succession  thereto  during  the 
marriage,  by  gift,  settlement,  or  otherwise.  At  the 
period  of  his  marriage  he  was  in  poor  circumstances.  The 
eetate  as  it  stood  at  Mrs.  Eerr's  death  was  all  accumulated 
daring  the  marriage,  and  Mrs.  Eerr  contributed  thereto 
bj  her  own  industry  in  a  department  of  the  cotton  trade. 
After  bis  wife's  death  William  Eerr  retained  possession 
of  the  whole  estate,  and  the  trustees  did  not  hold  one- 
half  thereof,  as  directed  by  the  deed,  he  having  refused 
to  allow  them  to  interfere  therewith  in  any  manner  of  way. 
William  Eerr  died  in  May  1871.  The  whole  estate, 
heritable  and  moveable,  left  by  him  amounted  to  £592, 
17g.  2d.,  and  thus  fell  short  of  one-half  of  the  free  estate 
of  himself  and  his  spouse,  at  her  death  in  1850,  by  £196, 

The  parties  to  this  Special  Case  were,/r«<,  Anne  Eerr, 
rister  of  William  Eerr;  second^  the  Bev.  Neil  Shaw  Ure 
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and  others ;  thirdj  Ann  Eerr,  niece  of  William  Eerr ; 
fourth,  Robert  Walker. 

Anne  Eerr,  the  first  party,  was  now  the  only  person 
entitled  to  claim  the  provisions  made  in  the  trust-deed 
as  to  William  Eerr's  half  of  the  estate. 

The  parties  to  whom  Mrs.  Eerr's  half  of  the  estate  was 
destined  in  the  trust-deed  were  now  represented  by  the 
second  parties  hereto,  if  the  said  provisions  did  not  vest 
till  the  death  of  William  Eerr,  and  by  the  second  and 
fourth  parties  if  they  vested  on  the  death  of  Mrs.  Eerr. 

By  a  gratuitous  disposition,  dated  6th  February  1871, 
William  Eerr  disponed  to  and  in  favour  of  Ann  Eerr,  the 
third  party  (not  to  be  confounded  with  Anne  Eerr,  the  party 
of  the  first  part),  a  house  valued  at  £200,  belonging  to 
him  in  the  town  of  Eilbarchan,  included  in  the  inventory 
of  1st  July  1850.  When  he  executed  this  disposition  the 
rest  of  his  estate  was  just  of  the  amount  which  he  left  at 
his  death  in  the  following  May. 

It  was  maintained  by  the  second  and  fourth  parties 
that  the  trust-deed  became  irrevocable,  at  least  quoad 
the  predeceaser's  half,  on  the  death  of  Mrs.  Eerr,  and  that 
William  Eerr  had  no  right  to  deal  with  her  half  of  the 
estate  of  the  spouses  as  ascertained  in  1850 ;  and  further, 
they  maintained  that  they,  or  such  of  them  as  should  be 
held  to  be  in  right  of  Mrs.  Eerr's  half  of  the  estate, 
were  entitled  to  the  whole  of  the  estate  left  by  William 
Eerr  in  payment  pro  tanto  of  the  said  h^f.  The  first 
party,  on  the  other  hand,  maintained  that  the  tnist-deed 
was  revocable,  and  was  impliedly  revoked  by  William 
Eerr  retaining  the  said  estate  in  his  own  hands  and  using 
it  in  the  way  he  did.  The  second  and  fourth  parties  also 
maintained  that  it  was  ultra  vires  of  William  Eerr  to 
defeat  their  rights  under  the  mutual  trust-deed  by  the 
gratuitous  disposition  granted  by  him  in  favour  of  Ann 
Eerr,  the  third  party  hereto,  and  that  as  the  rest  of  the 
estate  left  by  him  fell  short  of  Mrs.  Eerr's  half  of  the 
estate  as  ascertained  in  1850  by  about  £200,  they 
were  entitled  to  have  the  said  disposition  set  aside  and  the 
said  property  or  the  proceeds  divided  among  them,  or  such 
of  them  as  should  be  held  to  be  in  right  of  Mrs.  Eerr's 
half  of  the  estate.  There  was  also  a  question  between 
the  second  and  fourth  parties  as  to  whether  the  provisions 
in  the  trust-deed  in  favour  of  the  legatees  to  whom  Mrs. 
Eerr's  half  of  the  estate  was  destined,  vested  in  the  legatees 
on  the  death  of  Mrs.  Eerr,  or  whether  vesting  was  postponed 
till  the  death  of  William  Eerr;  the  second  parties  maintain- 
ing the  latter,  and  the  fourth  party  the  former  proposition. 

The  following  questions  were  submitted  to  the  Court : — 

**  1 .  Whether  the  mutual  trust-disposition  and  settlement, 
executed  by  William  Kerr  and  Janet  Brown  or  Kerr,  was  revo* 
cable  by  the  survivor  of  the  spouses,  and  if  so,  to  what  extent. 
2.  Whether,  if  the  said  trust-deed  was  revocable,  it  was  revoked 
by  the  said  William  Kerr  in  whole  or  in  part,  and  if  in  part, 
what  part?  3.  In  the  event  of  its  being  held  that  the  said  trust- 
deed  was  irrevocable  quoad  Mrs.  Janet  Brown  or  Kerr*s  half,  are 
the  parties  to  whom  the  said  half  is  destined  entitled  to  the 
whole  estate  left  by  the  said  William  Kerr,  or  if  not,  to  what 
part  of  it  ?  4.  Whether  the  provisions  in  favour  of  the  parties 
to  whom  Janet  Brown  or  Kerr's  share  was  destined  by  the  said 
trust-deed  vested  in  them  on  the  death  of  the  said  Janet  Brown 
or  Kerr  ?  Or,  Whether  vesting  was  postponed  till  the  death  of 
the  said  William  Kerr  ?  5.  On  the  assumption  of  the  said  trust- 
deed  being  wholly  irrevocable,  does  the  gratuitous  disposition 
granted  by  the  said  William  Kerr  in  favour  of  the  third  party 
fall  to  be  set  aside  as  having  been  granted  in  prejudice  of  the 
rights  of  the  other  parties  hereto^  or  any  of  them,  under  the  said 
trust-deed?" 

Argued  for  the  first  and  third  parties — 

The  deed  was  revocable  as  a  donation  Mer  v^tnii  ti  uxorem 
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tt  bore  to  be  for  love  and  favour,  and  was  a  gratuitous  deed — 
Steven  v.  Dunlop,  1st  February  1809,  F.C.  ;  Jardine  v.  Currie, 
nth  June  1830,  ante,  voL  il  p.  483 ;  Fraser,  L  p.  478 ; 
M'Laren,  Wills  and  Succession,  i  p.  254.  Reservation  of  a 
power  to  alter  during  the  joint  lives  of  the  trustees  did  not 
necessarily  imply  the  exclusion  of  such  a  power  in  the  survivor — 
Traquair,  Ist  November  1872,  supra,  p.  28,  Lord  President 
Assuming  the  power  of  revocation,  it  was  effectually  exercised 
by  the  husband  refusing  to  allow  the  trustees  to  interfere  with 
the  estate,  and  also  pro  tanto,  by  granting  a  disposition  incon- 
sistent with  the  trust-deed. 

Argued  for  tbe  second  and  fourth  parties — 

The  trust-deed  was  not  revocable  by  the  survivor,  because 
(1.)  it  was  a  remuneratory  deed,  the  wife  giving  up  substantial 
rights  which  she  or  her  representatives  would  otherwise  have 
had  ;  (2.)  there  was  an  express  power  of  revocation  during  the 
joint  lives  of  the  husband,  which  was  at  least  an  indication 
that  the  survivor  was  to  have  no  such  power.  (3.)  Third  parties 
were  interested  in  the  deed.  Even  though  the  deed  were  held 
to  be  revocable,  there  was  nothing  done  by  Mr.  Kerr  amounting 
to  revocation — Hepburn,  2  Dow  341  ;  Anderson  v,  Garroway, 
27th  January  1837,  ante,  vol.  ix.  p.  233  ;  Rust,  14th  January 
1865,  ante,  vol.  xxxvil  p.  182 ;  Kidd,  9th  December  1863,  a»(«, 
voL  xxxvi  p.  112. 

At  advising — 

Lord  Justics-Clerk. — ^The  questions  in  this  case  arise  on 
the  terms  of  a  trust-dispoiition  executed  by  William  Kerr  and 
his  wife  on  20th  February  1845.  These  questions  are,  first. 
Whether  this  deed  was  revocable  by  the  survivor  of  the 
spouses  ?  secondly.  Whether,  if  the  deed  was  revocable,  it  was 
revoked  by  the  husband  ?  and  thirdly.  Whether  a  certain  con- 
veyance made  by  the  husband  after  the  death  of  the  wife  stands 
good  ?     Lastly,  a  question  is  raised  as  regards  vesting. 

I  am  of  opinion  that  the  trust-deed  was  not  revocable  by  the 
survivor,  and  I  shall  shortly  state  the  grounds  on  which  I  have 
arrived  at  this  result  The  deed  is  in  some  respects  peculiar. 
It  is  a  postnuptial  settlement,  there  having  been  no  antenuptial 
contract  between  the  parties.  We  are  told  in  the  Special  Case 
that  part  of  the  property  belonging  to  the  spouses  was  the 
result  of  the  industry  of  the  wife.  The  two  spouses  conveyed 
by  this  deed  the  whole  property  then  belonging  to  thum,  or 
which  should  belong  to  them  at  the  death  of  the  first  deceaser, 
to  trustees.  The  purposes  of  the  trust  were — {Reads  first  and 
second  purposes  of  the  trust).  The  deed  goes  on  to  make  certain 
bequests  to  the  relatives  of  the  husband  and  wife.  It  reserves 
full  power  to  alter  these  presents  during  their  joint  lives  ;  the 
wife  declares  the  provisions  in  her  favour  to  be  in  full  of  her 
legal  claims ;  lastly,  there  is  a  precept  of  sasine  for  infefting 
the  trustees  in  the  heritable  subjects  conveyed.  The  deed  pro- 
fesses to  be  a  mutual  deed,  and  I  think  that  this  is  its  true 
character.  In  the  first  place,  considering  that  there  was  no 
antenuptial  contract,  and  that  the  wife  renounced  her  legal 
rights,  was  it  more  than  a  reasonable  provision  for  her  ?  She 
gets  a  liferent  of  the  joint-property  of  the  spouses  if  she  sur- 
vives her  husband.  This  does  not  appear  to  me  to  be  excessive ; 
and  the  mortis  causa  provisions  to  her  relatives  are  certainly 
not  so  excessive  as  to  raise  a  presumption  that  this  part  of  the 
deed  was  a  donation  on  the  husband's  part.  We  have  been 
referred  to  cases  in  which  it  was  held  that  mere  renunciation 
by  the  wife  of  her  legal  rights  will  not  necessarily  make  a  deed 
of  this  kind  remunerative.  But  here  there  are  other  elements. 
The  wife  makes  over  her  hope  of  any  succession  which  might 
accrue  to  her  ;  this  was  regarded  by  Lord  Curriehill  in  the  case 
of  Kidd  as  an  important  element.  Again,  she  had  contributed 
by  her  industry  to  the  property  which  was  the  subject  of  the 
mutual  settlement.  Looking  to  the  current  of  authorities,  and 
particularly  to  the  case  of  Kidd,  I  should  have  been  of  opinion 
that  even  if  the  deed  had  stopped  here,  it  would  have  required 
the  joint  consent  of  both  parties  to  revoke  tbe  deed.  But  fur- 
ther, I  hold  that  it  must  be  considered  to  have  been  delivered 
and  acted  upon  at  the  death  of  the  first  deceaser.  The  trustees 
were  directed  to  make  an  inventory  of  the  whole  property  of 
the  spouses,  and  they  did  so.  The  efi^ect  of  this  was  to  make 
revocation  by  the  husband  impossible.  In  short,  taking  the 
nveatory  constituted  the  amount  of  that  inventory,  to  the 


extent  of  one  half,  a  debt  due  by  the  hosband  to  the  trust- 
estate.  There  was  a  precept  of  sasine  on  which  the  trustees 
might  have,  and  probably  were  bound  to  have,  taken  infeft 
ment.  And  in  this  question  of  succession,  which  is  not  oae 
with  creditors,  I  think  we  must  take  the  case  as  if  the  trustees 
had  taken  infeftment.  If  so,  the  right  of  the  hnsband  would 
have  resolved  into  a  jus  credUi  for  the  provisions  to  which  be 
was  entitled  under  the  mutual  settlement.  It  may  be  a  qnei* 
tion  whether  it  was  intended  that  the  trustees  should  take  p«- 
sonal  possession  of  the  property.  Probably  they  did  ri^t  is 
allowing  the  husband  to  remain  in  possession.  But,  be  that  ti 
it  may,  it  makes  no  difference  in  the  rights  of  parties.  Froa 
the  wife's  death  the  husband  became  a  debtor  to  the  amoaot 
of  one-half  of  the  inventory. 

The  next  question  is  about  the  conveyance  of  a  part  of  tht 
property  to  Ann  Kerr,  the  party  of  the  third  part.  The  result 
has  been  that  the  husband  has  8i>ent  one-half  of  the  joint-estate, 
and  the  loss  must  therefore  fall  upon  his  share.  The  snbjeet 
conveyed  by  him  must,  if  required,  be  brought  back  to  the 
wife's  half  of  the  estate.  Whether  this  would  be  the  case  if 
the  property  had  been  a  specific  subject,  of  which  the  marin 
value  had  depreciated  in  the  husband's  hands,  I  give  no  opinioi. 
What  he  has  actiially  spent  must  plainly  be  imputed  to  Is 
share. 

On  the  second  question,  I  think  it  very  doubtful  whetho; 
supposing  a  power  of  revocation  in  the  husband,  he  did  asf* 
thing  amounting  to  revocation.  Bat  on  this  it  is  unneceiiirf 
to  express  an  opinion. 

On  the  question  of  vesting  we  have  as  yet  heaxd  no  aigi-    j 
ment 

The  other  Judges  concnrred. 

The  parties  were  then  heard  oQ  the  foarth  qnestion. 

At  advising — 

Lord  Justtce-Clerk. — We  must  take  the  case  as  if  the  tni> 
tees  had  at  the  wife's  death  divided  the  estate  into  two  eqal 
parts  as  directed  by  the  deed.  The  one-half  became  the  abnlili 
property  of  the  husband.  The  fee  of  the  other  half  wu  kU 
by  the  trustees,  subject  to  the  husband's  liferent,  for  the  rebtivBi 
of  the  wife  specifically  mentioned  in  the  deed.  The  first  altem* 
tive  of  the  fourth  question  accordingly  faUs  to  be  answered  ii 
the  affirmative. 


Lord  Cowan  concurred. 

Lord  Benholmb. — ^I  am  not  inclined  to  dissent  from  yos 
Lordships.  The  only  doubt  which  I  had  was  that  if  we  deodei 
that  the  wife's  half  vested  at  her  death,  we  must  then  daeiik 
whether  the  interest  which  the  wife's  relatives  took  wu  bsi- 
table  or  moveable,  in  order  to  determine  the  persons  wlio  at 
now  entitled  to  it  I  am  dispo-sed  to  consider  that  the  inftereit 
in  question  was  a  jw  credUi  in  a  mixed  subject^  and  tkanifli 
moveable. 

Lord  Neaves  concurred. 

This  interlocutor  was  pronounced  : — 

*'June  28,  1873.— The  Lords  having  heard  counsel  on  At 
Special  Case,  are  of  opinion,  and  find  (1.)  that  the  mntoaltn^ 
dis])osition  and  settlement  of  Mr.  and  Mrs.  Kerr  was  not  rerodUi 
by  the  survivor  of  the  spouses:  (2.)  that  the  parties  to  wbonli^ 
Kerr's  half  of  the  trust-estate  is  destined,  are,  to  the  extent  of  <i^ 
half  the  amount  of  the  inventory  No.  8  of  IVocess,  entitled  t*4i 
same,  but  to  that  extent  only,  and  that  the  same  vested  xnikiB 
on  the  death  of  Mrs.  Kerr ;  and  (3.)  that  the  gratuitous  diip^ 
tion  granted  by  William  Kerr  in  favour  of  the  third  partj  f^ 
to  be  set  aside  so  far  as  may  be  required  to  make  up  OM^ 
of  the  inventory  :  Find  the  parties  to  the  Special  Oase  mUM 
to  payment  of  their  expenses  out  of  the  trust-funds,  and  rm^ 
etc. 

For  the  first  and  third  parties,  Trayner.— ^or  ike  ssami  mi 
fourth  parties,  Moncreiff' ;  M*£wen  and  CSaiment^  W.S.,  AfS^ 
(for  aU  the  parties,)— L  Clerk.  nA 
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SECOND  DrVTSION. 

Special  Case — Alexander's  Trustees  and  Others. 

rrust — Pmoera  qf  Trustees — Advances  to  children — A  truster  by 
bis  settlement  directed  his  trustees  to  hold  bis  estate,  first 
for  payment  of  an  annuity  to  his  widow,  and  upon  her  deatb 
to  divide  his  estate  equally  among  his  children,  directing 
them,  in  the  case  of  his  daughters,  either  to  hold  or  to  settle 
their  shares  for  behoof  of  the  daughters  in  liferent  allenarly, 
and  their  children  in  fee,  the  income  of  such  shares  being  de- 

•  clared  alimentary  and  exclusive  oljus  marilL  The  trustees 
irere  empowered  to  make  advances  to  a  certain  extent  to  the 
truster's  children  and  grandchildren,  such  advances  to  be 
imputed  to  their  shares  at  the  period  of  division.  The 
iridow  repudiated  her  convention^d  provisions  and  claimed 
her  legal  rights,  which  repudiation  and  claim  by  a  former 
jadgment  was  held  to  have  accelerated  the  term  of  division, 
•o  as  to  make  it  the  duty  of  the  trustees  to  deal  with  the 
estate  as  if  she  were  naturally  dead.  Held  that  the  power 
of  making  advances  out  of  the  trust-estate  was  applicable 
only  to  the  period  before  division,  and  that  the  arrival  of 
that  period  made  it  no  longer  legally  ]»ossibIe  for  the  trustees 
to  exercise  the  powers  conferred  by  the  settlement. 

LxTR,  vol.  xlii.  p.  193. 

John  Alexander  died  at  Edinburgh  on  4th  January 
1869,  survived  by  Mrs.  Mary  Walker  or  Alexander,  his 
leoond  wife  •y  Mrs.  Waters  and  Mrs.  Black,  the  only  sur- 
riving  children  by  his  first  marriage,  neither  of  whom  has 
iiid  any  children ;  and  Mrs.  Tait,  Mrs.  Wilson,  Mrs. 
Smith,  and  Mrs.  Gregory,  the  only  surviving  children  of 
his  second  marriage,  all  of  whom  had  children.  Mr. 
iUexander  had  other  children,  but  they  predeceased  him 
mthout  leaving  any  issue.  Mrs.  Waters,  Mrs.  Black,  Mrs. 
hut,  Mrs.  Wilson,  Mrs.  Smith,  and  Mrs.  Gregory,  were 
•WDectively  aged  43,  40,  39,  35,  27,  and  23  years. 

6j  trust-disposition  and  settlement,  Mr.  Alexander 
■Oliveyed  his  whole  estate  to  trustees.  After  providing  a 
ifrrent  of  his  household  furniture  in  favour  of  his  widow, 
B  directed  his  trustees  to  realize  bis  personal  estate,  and 
iTest  the  proceeds  in  heritable  security,  and  to  employ 
e  yearly  income  of  the  estate  in  payment,  in  the  first 
iUse,  of  an  annuity  of  £70  to  his  widow.  The  pro- 
sions  in  favour  of  the  widow  were  declared  to  be  in  lieu 

terce  and  jtis  relictce. 

QThe  trust-deed  proceeded — 

**  And  after  satisfying  these  provisions,  to  divide  the  remain- 
t  proceeds  thereof,  if  any,  half-yearly,  into  as  many  parts  as 
»  number  of  my  children  who  may  be  surviving  at  each 
riaion,  and  of  my  children  who,  though  dead,  may  have  left 
r-£iil  issue  surviving  at  such  period  of  division,  and  to  apply 
1.  p»y  one  just  and  equal  share  thereof  to  or  for  behoof  of 
fell  of  my  children  who  survive  each  division,  and  one  just  and 
Mml  share  thereof  (equally  among  them)  to  the  surviving 
&dren  of  each  of  my  children  who  may  have  diecl  leaving  law- 
jstae  surviving  at  the  perio<l  of  division,  and  that  at  the 
1  terms  of  Whitsunday  and  Martinmas,  until  the  period  of 
L  of  the  residue  of  my  estate,  as  after  provided.  And  I 
r  declare  that  the  shares  of  said  proceeds  falling  to  all  my 
ft^^ters  shall  be  paid  to  them  respectively  upon  their  own  re- 
CM^  or  applied  for  their  behoof  as  to  my  said  trustees  shall 
Vai  best,  and  that  exclusive  of  the  jus  marUi  or  right  of  ad- 
K^Srtration  of  any  husbands  they  have  married,  or  may  here- 
^feir  many ;  and  the  said  payments  are  hereby  declared  to  be 
v*^!/  alimentary  to  my  said  daughters,  and  not  attachable  for 
**&  debts  or  deeds,  or  by  the  diligence  of  creditors.  (9th.) 
*^m  the  death  of  my  said  spouse,  and  the  youngest  of  my  said 
Sidien  having  attained  majority,  or  the  whole  of  them  being 
^tM,  or  in  the  event  of  my  wife  having  predeceased  me, 
^1  upon  the  youngest  of  my  said  children  attaining  majority, 
^^pon  the  marriage  of  all  my  children,  I  direot  my  said  trus- 
^  to  make  np  a  viditnua  of  my  whole  estate,  induding  in  the 
■^Ai  an  adTanoea  made  or  to  be  made  by  me  or  by  my  said 


trustees  to  or  on  behalf  of  any  of  said  beneficiaries,  except  the 
said  advances  to  my  four  married  daughters,  in  so  far  as  they 
do  not  exceed  £200  to  each,  which  advances,  except  as  afore- 
said, are  hereby  declared  to  be  a  burden  on,  and  to  form  a  de- 
duction from,  the  shares  ultimately  falling  to  the  beneficiary  to 
whom  the  said  advances  shall  have  been  made,  or  their  repi*e- 
sentatives  ;  and  after  providing  for  the  foresaid  annuity  to  my 
said  sister-in-law,  if  she  be  then  alive,  and  paying  any  legacies 
I  may  bequeath  by  any  writing  under  my  hand,  whether  pro- 
bative or  not,  I  direct  my  said  trustees,  as  soon  as  conveniently 
may  be,  to  divide  the  whole  residue  of  my  means  and  estate, 
I  heritable  and  moveable,  into  as  many  equal  parts  or  shares  as 
the  number  of  my  children  then  surviving,  and  of  my  children 
who  may  have  died  leaving  lawful  issue  then  surviving,  and  to 
pay,  assign,  or  dispone  the  same  to  all  my  children  or  grand- 
children as  follows,  viz.  : — One  just  and  equal  share  to  each  of 
my  sons  then  surviving,  but  under  deduction  as  aforesaid  of  ad- 
vances, if  any,  and  one  just  and  equal  share,  under  deduction 
as  aforesaid  (equally  among  them),  to  or  for  behoof  (as  my 
i  trustees  shall  think  most  expedient)  of  the  children  of  each  of 
my  children  who  may  have  predeceased  the  said  term  of  pay- 
ment, leaving  lawful  issue  then  surviving ;  and  with  regaid  to 
the  shares  of  said  residue  hereby  given  to  each  of  my  daughters 
surviving  the  term  of  payment,  I  direct  my  said  trustees  either 
themselves  to  hold  the  said  shares,  under  deduction  as  aforesaid, 
or  to  settle  the  same  in  such  way  as  that  the  same  shall  be  held 
for  behoof  of  my  said  daughters  in  liferent,  for  their  liferent  use 
allenarly,  and  for  their  children  in  fee,  and  to  pay  or  settle  so 
that  there  shall  be  paid  respectively  the  whole  annual  income 
or  produce  of  their  said  respective  shares  to  my  said  daughters 
themselves  alone,  exclusive  of  the  jus  marUi  and  right  of  ad- 
ministration of  any  husband  they  have  married,  or  may  marry ; 
and  which  income  or  produce  so  arising  on  said  shares  falling  to 
my  daughters  shall  be  purely  alimentary,  and  not  assignable 
by  them  or  attachable  by  creditors  ;  and  I  hereby  give  power 
to  my  said  trustees,  if  they  shall  think  proper,  to  make  ad- 
vances to  my  said  children  or  grandchildren  from  my  said 
estate,  but  not  exceeding  one-fourth  of  the  estimated  value  of 
the  share  which  would  fall  to  such  child  or  grandchildren, 
should  they  survive  the  term  of  division  of  my  estate.  And  it 
Ls  hereby  declared  that  the  amount  of  all  advances  made,  or  to 
be  made  by  me,  to  or  for  behoof  of  my  married  daughters,  be- 
yond the  said  sum  of  £200  to  each  of  them ;  as  also  the  amount 
of  any  advances  that  may  hereafter  be  made  by  me  to  any  of 
my  children  or  grandchildren,  shall  be  sufficiently  instructed  by 
any  writing  or  letter,  formal  or  inf onnal,  which  I  may  leave,  or 
in  any  other  way,  and  that  the  amount  of  any  advances  to  be 
made  by  my  said  trustees  shall  be  sufficiently  instructed  by  any 
writing  under  their  hands  or  the  hands  of  their  agents.  And  I 
declare  the  provisions  above  named  in  favour  of  my  children  to 
be  in  full  of  all  claim  of  leyitim,  bairns*  part  of  gear,  portion 
natural,  execntry,  or  other  claim  arising  to  them  on  my  death. 
And  I  hereby  give  my  trustees  and  executors  the  most  full  and 
unlimited  powers  competent  to  trustees  and  executors  by  the 
law  of  Scotland." 

The  truster's  widow,  who  was  now  in  the  60th  year  of  her 
age,  sometime  ago  executed,  and  intimated  to  the  trustees, 
a  deed  formally  rejecting  the  provisions  made  in  her  favour 
by  the  truster  in  his  settlement,  and  electing  to  take  her 
legal  rights.  On  2d  December  1869  a  Special  Case  was 
[aid  before  the  Second  Division  of  the  Court  by  the  par- 
ties to  the  present  case  and  the  truster's  widow  and  his 
grandchildren  then  existing.  In  that  Special  Case  the 
opinion  and  judgment  of  the  Court  were  requested  on  the 
following  question,  inter  alia : — 

'*Did  the  widow*s  rejection  of  her  conventional  provisions 
operate  as  an  acceleration  of  what  is  called  in  the  trust-disposi- 
tion '  the  term  of  payment  *  of  the  residue,  to  the  effect  of 
making  it  the  duty  of  the  trustees,  after  satisfying  the  ¥ridow*s 
legal  cjaims,  to  deal  with  the  residue  in  the  same  manner  as  if 
the  widow  were  naturally  dead  ?  " 

By  interlocutor,  dated  15th  January  1870,  their  Lord- 
ships, inter  aUa^  answered  the  said  question  in  the  aflBrma- 
tive.     The  means  and  estate  leflb  by  the  truster  were 
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partly  heritable  and  partly  moveable.  The  net  income 
derived  from  the  heritable  property  for  the  year  from  31st 
July  1871  to  31st  July  1872  amounted  to  £379,  4s.  lid., 
or  thereby,  the  widow's  terce  from  which  amounted  to 
£72,  198.  Id.,  or  thereby.  Tlie  heritable  property,  after 
deducting  heritable  debts,  was  estimated  at  £7898,  19s.  6d. 
The  moveable  property  had  been  exhausted  by  the  pay- 
ment of  debts.  With  regard  to  the  shares  of  residue 
destined  in  terms  of  the  9th  purpose  of  the  said  trust  to 
the  truster's  daughters  surviving  the  term  of  payment,  the 
trustees  themselves  held  these  shares  for  the  behoof  of  the 
said  daughters  and  their  children.  In  the  administration 
of  the  trust,  a  difficulty  arose  as  to  whether  the  trustees 
were  entitled  to  make  to  a  daughter  of  the  truster  any, 
and  if  so  what,  advance,  with  reference  to  the  "just  and 
equal  share  "  which  the  trustees  are  directed  to  hold  or 
settle  for  behoof  of  such  daughter  in  liferent  allenarly, 
and  of  her  children  in  fee. 

A  Special  Case  was  prepared,  to  which  the  parties  were 
(1.)  Mr.  Alexander's  trustees ;  (2.)  Mr.  Alexander's 
daughters  and  their  husbands.  The  questions  submitted 
to  the  Court  were  as  follows  : — 

**  1.  Are  the  trastees  entitled  to  make  advances  from  the  trust- 
estate  to  a  daughter  of  the  truster  having  issue  ?  2.  Are  the 
trustees  entitled  to  make  such  advances  to  a  daughter  of  the 
truster  having  no  issue  ?  3.  Are  the  trustees  entitled  to  make 
such  advances  out  of  the  capital  of  the  share  destined  to  such 
daughter  and  her  children?  4.  Are  the  trustees  entitled  to 
make  such  advances  to  the  extent  of  one- fourth  of  the  estimated 
value  of  the  capital  mentioned  in  the  third  question,  or  to  any, 
and  if  any,  what  extent  ?  " 

The  other  questions  proceeded  on  the  assumption  that 
the  trustees  were  entitled  to  make  advances  to  the 
daughters  out  of  the  trust-estate. 

At  advising — 

Lord  Cowan. — This  trust-deed  by  the  ninth  purpose  provides, 
that  "  upon  the  death  of  my  said  spouse  and  the  youngest  of  my 
said  children  attaining  majority,  or  upon  the  marriage  of  all  my 
children," — the  trustees  are  to  prepare  a  vidimvs  of  his  whole 
estate,  and  as  soon  as  conveniently  may  be,  to  divide  the  whole 
residue  into  as  many  equal  parts  or  shares  as  the  number  of  his 
children  then  surviving,  and  of  those  who  had  dietl  leaving  law- 
ful issue,  and  to  give  over  the  same  to  all  his  children  or  grand- 
children in  manner  therein  directed.  He  left  no  sons,  and  what 
is  provided  in  the  deed  as  to  them  has  consequently  not  come 
into  operation;  but  he  left  six  daughters,  two  of  them  by  his 
first  marriage,  and  the  other  four  by  his  second  marriage.  All 
these  daughters  are  married.  The  two  eldest  have  no  children, 
the  other  four  have  each  a  family  of  children.  Among  these 
six  daughters  the  residue  of  the  estate  is  appointed  to  be  divided 
upon  the  arrival  of  the  term  of  payment, — the  trustees  being 
directed  "either  themselves  to  hold  the  said  shares,"  "or  to 
settle  the  same,  in  such  way  as  that  the  same  shall  be  held  for 
behoof  of  my  said  daughters  in  liferent  for  their  liferent  use 
allenarly,  and  for  their  children  in  fee." 

On  15th  January  1870  a  Special  Case  was  presented  to  the 
Court  for  opinion  and  judgment  as  to  the  effect  upon  the  clause 
regulating  the  period  of  division  and  payment  of  the  renuncia- 
tion by  the  widow  of  her  whole  provisions  under  the  deed,  and 
her  election  to  take  her  legal  rights  ;  and  the  Court  found  that 
the  effect  of  this  proceeding  was  to  make  it  the  duty  of  the 
trustees  to  deal  with  the  residue  of  the  estate  in  the  same 
manner  as  if  the  widow  were  naturally  dead.  The  consequence 
is  that  all  the  daughters  being  of  age  and  married,  the  only 
condition  has  been  purified  upon  which  the  period  for  division 
and  ]»ayment  is  dei)endent,  and  the  share  of  each  of  the  daughters 
behoves  now  to  be  disposed  of  for  their  behoof  in  the  manner 
provided  by  the  deed. 

The  trust  administration  under  the  trust-settlement  has  come 
to  a  termination,  or  at  least  must  now  be  terminated  by  the 
trtistees  dealing  with  the  shares  severally  given  to  the  daughters, 
M  they  are  directed  an4  bound  to  do  under  the  settlement.    An 


option  is  left  with  the  trustees,  either  to  hold  the  shares  of  the 
duughtci*s  or  to  settle  the  same  upon  them  and  their  issue,  in 
I  such  terms  or  on  such  a  footing  as  shall  ensure  the  accomplish- 
I  ment  of  the  testator's  will,  that  the  daughters  should  have  tlie 
I  liferent  for  their  liferent  use  allenarly  of  their  several  shand, 
,  and  their  issue  the  fee.  There  is  no  destination  of  the  fee 
I  provided  for  in  the  event  of  any  of  the  daughters  haviog  no 
>  issue. 

I      The  leading  questions,  on  which  the  opinion  of  the  Cooit  k 
now  desired,  relate  to  a  special  power  conferred  by  the  deed 
upon  the  trustees,  **  if  they  shall  think  proper,  to  make  advanoei 
to  my  said  children  or  grandchildren  from  my  said  estate,  bat 
not  exceeding  one-fourth  of  the  estimated  value  of  the  share 
which  would  fall  to  such  child  or  grandchildren  should  thqr 
survive  the  term  of  division  of  my  estate."     This  power,  froo 
its  very  terms,  contemplates  the  exercise  of  it^  if  the  tnuteei 
think  fit,  at  any  time  during  the  subsistence  of  the  original  tnit, 
and  before  the  period  of  division  and  payment.     I  do  not  thiak 
it  has  any  application  to  the  shares  to  be  severally  held  forv 
settled  upon  the  daughters  and  their  issue.     The  arrival  of  tki 
period  of  payment,  and  the  consequent  division  of  the  eitite 
among  the  daughters,  make  it  no  longer  possible  for  the  trutoei 
legally  to  exercise  the  power  conferred  by  the  deed.     Nor  em 
it  affect  this  result  that  the  trustees,  with  regard  to  any  ooeij 
the  shares  or  to  all  of  them,  have  exercised  the  option  of  hfA6^ 
the  several  shares  for  the  daughters  and  their  families,  in  pbK 
of  settling  their  shares  on  them  in  liferent,  for  their  liferent  at 
allenarly,  and  their  issue  in  fee.     The  pawer  to  make  adfiaes 
out  of  the  estate  is  not  conferred  in  such  terms  as  to  permil  i 
its  being  held  applicable  to  that  state  of  matters.    I  am  of  opt 
therefore,  that  the  first  and  second  queries  must  be  ansvendk  '1 
the  negative, — subject,  however,  to  the  observation  thai^  ■ 
regards  any  of  the  daughters,  who  have  no  children  or  who  b^ 
become  childless,  they  may  possibly  have  a  claim  to  the  fee  df 
their  several  shares  as  falling  to  them  ab  inte^talo,  there  bof 
I  no  destination  of  it  failing  issue.    A  question  of  this  kind  faos 
to  have  occurred  in  the  case  of  Nisbet  r.  Tod,  15Ui  Jauflf 
1848  {ante,  vol.  xx.  p.  123),  referred  to  at  the  discnnioa  k 
that  case  it  does  not  appear  that  the  fee  was  provided  to  tb 
children  of  the  liferenter  under  the  trust-deed.     In  this  caaeitii 
different ;  and,  although  the  daughters  of  the  first  marriage  Im 
at  present  no  issue,  the  trustees  are  bound  to  hold  or  to  aettk 
their  shares,  to  provide  for  the  possibility  of  their  having  chiUm 
Their  age  is  not  such  as  to  remove  that  probability  from  the  a* 
so  as  to  place  these  daughters  in  any  different  position  mhoctl^ 
from  that  of  the  four  daughters  who  have  children, — to  vki" 
ever  right  these  parties  may  afterwards  be  held  entitled. 

The  other  Judges  concurred. 

This  interlocutor  was  pronounced  : — 

*'June  28,  1873.— The  Lords  having  heard  counsel  ontti 
Special  Case,  are  of  opinion,  and  find  that  the  first  parties  thi# 
have  no  right,  under  the  trust-settlement  and  codicils  mestitMi 
in  the  case,  to  make  advances  out  of  the  capital  of  the  b#  { 
funds  to  any  of  the  parties  of  the  second  i)art,  and  decent;  ti 
find  the  parties  to  the  Special  Case  entitled  to  their  expesiei^ 
of  the  trust-funds,  and  remit,"  etc 

For  Alexander's  Trustees,  Black  ;  D.  Curror,  a.S.C.  i^a** 
For  Mr.  Alexander's  dauglUers,  Lee;  H.  W.  ComiUoo,Si£ 

Agent.^l,  Clerk.  UA    | 


July  1,   1873. 
second  division. 
Oeoroe  Dempster  and  Alexander  Dempster,  Fwrmfit 
v.  EoBERT  Reid  Rae  and  John  Ellis  Rab,  Drfendffi^ 

Issue — Reduction — Fraud — Fraudulent  concealment — Inxvt^ 
tion  of  an  agreement  entered  into  by  the  persons  intend* 
in  the  succession  of  a  deceased,  the  pursuers  averred  tbftA* 
defenders,  taking  advantage  of  their  ignorance  of  their  i^ 
and  of  the  amount  of  the  succession,  had  opened  a  n^gotiitwi 
with  them,  and  by  fraudulent  misrepresentatioa  and  ooMO^ 
ment  had  induced  them  to  execute  tiie  agreement^  wUdk  «> 
greatly  to  their  prejudice.  An  issue  having  been  pnp^ 
* '  Whether  the  pursuers  were  induced  to  ezecnfts  the  i^in"** 
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by  fraudulent  misrepresentationa  or  concealment  on  the  i)arfc  of 
the  defenderp,  etc.  ?"  the  defenders  objected  that  concealment 
could  not  be  made  the  su])ject  of  an  issue,  because  there  was 
no  duty  to  disclose  on  their  part.  Held  that,  in  the  circumstances 
averre<l,  there  was  a  duty  of  full  disclosure  on  the  part  of  the 
defenders,  and  that  the  pursuers  were  entitled  to  the  issue, 
with  the  insertion  of  the  word  "  fraudulent "  before  conceal- 
ment to  prevent  ambiguity. 

The  jursuers  were  the  next  of  kin  of  the  late  Dr.  Francis 
M*Cowan,  who  died  in  Edinburgh  on  6th  October  1872, 
they  being  bis  coiisinE-gcrman.  Dr.  M'Cowan  left  a 
trust-disposition  and  settlement  dated  25th  March  1870, 
by  which  he  conveyed  his  whole  estate  to  trustees.  By  the 
settlement  several  legacies  were  bequeathed,  and  amongst 
others  a  legacy  of  £500  was  left  to  each  of  the  defenders, 
"who  were  his  second  cousins.  The  trustees  were  directed 
to  realize  his  estate,  and  to  pjiy  over  the  residue  to  such 
person  or  persons  as  the  truster  might  hereafter  nominate 
to  be  his  residuary  legatee  or  legatees,  and  failing  such 
nomination,  to  his  heirs  and  representatives  whomsoever. 
By  a  codicil  dated  30th  March  1871,  Dr.  M*Cowan  re- 
Btricted  the  legacy  to  Robert  Keid  Rae  to  £400,  and  in- 
creased the  legacy  to  John  Ellis  Rae  to  £600.  No  other 
testamentary  writing  was  left  by  Dr.  M*Cowan,  and  ac- 
cordingly the  residue,  which  amounted  to  about  £9000, 
devolved  on  his  death  on  the  pursuers,  as  the  persons 
designated  by  the  expression  "  heirs  and  representatives 
vbomsoever/' 
The  pursuers  averred — 

•*  CoND.  7.  The  pursuers  were  not  at  the  funeral  of  Dr 
li*Cowan  ;  the  notice  sent  to  them  not  having  reached  them 
Bntil  the  day  on  which  the  funeral  took  place.  The  defenders 
arere  present.  After  the  funeral,  Dr.  M* Cowan's  settlement 
aras  read  in  the  presence  of  the  defenders. 

**  CoND.  8.  The  defenders,  immediately  after  they  became 
Kware  that  they  were  only  to  receive  the  above  legacies  of  £400 
md  £600,  and  that  the  pursuers  would  each  be  entitled  to 
leveral  thousands,  formed  a  fraudulent  scheme  for  the  purpose 
of  defrauding  and  circumventing  the  pursuers,  and  inducing 
them  to  forego  their  rights  under  the  wiU ,  and  to  divide  the 
nrtate  equally  with  the  defenders,  so  that  instead  of  the  de- 
fenders getting  only  £400  and  £600  respectively,  each  of  them 
ihould  carry  off  £2500  or  thereby. 

"  CoND.  9.  In  pursuance  of  this  scheme,  the  defender,  John 
BZUis  Rae,  wrote  to  the  pursuer,  George  Dempster,  on  10th  Oc- 
»ber  1872,  the  day  after  Dr.  M 'Cowan's  funeral,  a  letter 
itating,*  You  and  your  brother  are  not  mentioned  in  the  Dr.'s 
rill,  but  you  have  a  deep  interest  in  it,'  and  invited  them  to 
wnie  down  to  Glasgow  to  him,  and  that  he  would  go  to  £din- 
rargh  with  them. 

•*  CoTSTD,  10.  Accordingly,  the  pursuer,  George  Dempster,  arrived 
n  Glasgow  on  the  morning  of  15th  October  1872.  The  pur* 
luer,  Alexander  Dempster,  arrived  there  on  the  evening  of  that 
lay.  The  pursuers  remained  at  the  defender  John  Ellis  Rae's 
louse  all  night,  and  came  to  Edinburgh  with  him  next  morning. 
before  reaching  Edinburgh  the  defender,  John  Ellis  Rae,  did 
lot  communicate  to  the  pursuers  any  facts  regarding  Dr. 
kl'CJowan's  will,  or  the  amount  or  his  estate,  or  inform  them  of 
vhat  had  been  left  to  the  defenders,  or  what  interest  the  pur- 
mere  had  under  the  will,  or  what  were  their  rights  as  next  of 
dn  and  heirs-at-law  ;  and  the  pursuers  had  no  knowledge  what- 
vrer  in  regard  to  these  matters.  The  only  information  given 
T/f  him  to  the  pursuers  was  that  he  and  his  brother  were  men- 
joned  in  the  will,  but  that  the  pursuers  were  not.  The  dcfen- 
ler«  John  Ellis  Kae,  in  pursuance  of  the  defenders'  fraudulent 
eheme,  spoke  in  most  unfavourable  terms  of  the  trustees  to 
he  pursuers,  without  having,  as  the  pursuers  have  since  learned, 
lay  ground  for  doing  so — saying  that  they  were  very  bad  men, 
M»ra  a  bad  character,  and  were  not  to  be  trusted  ;  that  it  would 
m  important  for  all  parties  interested  in  the  estate  to  get  rid  of 
hem  if  possible. 

*«CoND.  11.  The  defender,  John  Ellis  Rae,  informed  the  pur- 
nen  that  the  other  defender,  Robert  Reid  Rae,  would  meet 


them  in  Edinburgh.  On  arriving  in  Edinburgh,  he  took  them 
at  once  to  York  Place,  to  Dr.  M 'Cowan's  house,  and  on  the  way 
there  they  were  met  by  the  said  Robert  Reid  Rae,  who  returned 
with  them  to  the  house.  They  were  there  shown  into  the  dining- 
room,  where  David  Kerr  Smith,  a  writer,  but  not  practising  as 
such,  and  whom  the  pursuers  had  never  before  seen,  was  stand- 
ing. The  defenders  at  once  began  to  abuse  the  trustees,  stat- 
ing that  the  trustees'  object  was  to  protract  the  winding-up  of 
the  estate,  and  to  cause  expense,  and  that  unless  the  estate 
could  be  got  out  of  their  hands,  it  might  be  years  before  any- 
thing could  be  got  out  of  it.  The  defenders  did  not  inform  the 
pursuers  what  the  amount  of  the  legacies  left  to  the  defenders 
was,  but  they  rci»reBented  to  the  pursuers  that,  as  they  were 
not  named  in  the  will,  they  could  claim  no  beneficial  interest  in 
the  estate ;  but  that  as  they,  the  pursuers,  were  the  nearest  of 
kin,  their  co-o])cration  was  necessary  to  get  the  estate  out  of 
the  trustees'  hands.  They  therefore  proposed  that,  if  the  pur- 
suers would  CO- operate  with  them,  they  would  throw  their 
legacies  into  the  general  estate,  and  divide  it  equally  with  the 
pursuers.  This  they  falsely  and  fraudulentiy  represented 
would  be  a  most  beneficial  arrangement  for  all  parties,  and  one 
by  which  the  estate  could  be  taken  out  of  the  hands  of  the  trus- 
tees, who  were  trying  to  hang  u])  proceedings  and  fritter  it 
away  in  expenses,  so  that  no  party  would  get  any  substantial 
benefit  under  it.  They  further  proposed  that  the  i)ur8uer8 
should  then  and  there  sign  an  agreement,  under  which  the 
estate,  after  all  other  debts  and  legacies  were  paid,  except 
those  to  the  defenders,  shoiUd  be  equally  divided  amongst  the 
pursuers  and  defenders. 

"CoND.  12.  The  foresaid  representations  made  by  the  defen- 
ders were  false,  and  they  were  fraudulently  made,  and  the  true 
condition  of  the  estate,  and  the  pursuers'  rights  as  next  of  kin 
and  heirs-at-law,  and  the  terms  of  the  will,  were  fraudulently 
concealed,  for  the  purpose  of  misleading  the  pursuers,  and  in- 
ducing tbem  to  sign  the  agreement  proposed.  The  pursuers 
having  perfect  confidence  in  the  defen(lers,  knowing  them  to  be 
ministers  of  the  Gospel,  and  believing  at  the  time  that  they 
were  men  of  probity  and  honour,  gave  credence  to  the  repre- 
sentations thus  made  to  them  by  the  defenders ;  and  in  this 
belief,  and  deceived  and  imposed  upon  by  the  representations  of 
the  defenders,  they  agreed  to  sign  a  document  such  as  was  pro- 
posed. Accordingly  the  said  Mr.  Smith  retired  from  the  room, 
and  presently  returned,  bringing  with  him  a  paper  written  out, 
which  the  pursuers  then  saw  for  the  first  time,  and  which  was 
signed  by  the  pursuers  and  defenders,  being  the  document 
which  it  is  sought  to  reduce  and  set  aside  in  the  present  action, 
and  which  is  in  the  following  terms,  viz. — 

"  AoEEEMENT  between  George  Dempster  of  31  Arundel  Street, 
Lond(m  ;  Alexander  Dempster,  Newport,  Isle  of  Wight ; 
the  Rev.  Robert  Reid  Rae,  Minister  of  the  Parish  of 
Avondale;  and  the  Rev.  John  Ellis  Rae,  Port-Dundas, 
Glasgow. 

"  The  parties  above  named  and  designed,  being  the  nearest 
relatives  of  the  deceased  Francis  da  Cruz  M'Cowan,  of  27  York 
Place,  Edinburgh,  have  agreed,  and  do  hereby  agree  as  follows, 
viz : — 

•*  First,  The  said  parties  have  renounced,  and  do  hereby  re- 
nounce their  respective  interests  and  claims  on  the  estate  of  the 
said  deceased  in  favour  of  one  another. 

**  Second,  That  the  said  parties  shall  aid  and  assist  one'another 
to  the  utmost  in  the  winding-up  of  the  estate  of  the  said  de- 
ceased ;  and  in  order  that  the  same  be  done  as  speedily  as 
possible,  whatever  money  may  require  to  be  borrowed  for  this 
puri^ose,  each  is  to  take  his  share  of  the  responsibility. 

**  Third,  That  on  all  legal  claims  on  the  said  deceased  or  his 
estate  being  satisfied  and  paid,  whatever  residue  of  the  said 
deceased's  estate  remains  is  to  be  divided  in  equal  portions 
between  us,  the  parties  hereto. — In  witness  whereof,  etc. 

*'  (.'OND.  15.  The  pursuers  were  induced  to  sign  the  said  docu- 
ment solely  by  the  false  and  fraudulent  representations  and  the 
fraudulent  concealment  of  the  defenders.  They  were  led  to 
understand  that  they  were  to  be  pecuniarily  gainers  by  signing 
it  Had  it  not  been  for  the  said  false  and  fraudulent  repre- 
sentations that  the  defenders  were  anxions  to  benefit  the 
pursuers,  whereby  they  obtained  the  confidence  of  the  pursuerp, 
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and  their  fraudulently  concealiDg  the  true  condition  of  the 
estate,  and  the  respective  interests  of  themselves  and  the 
pursuers,  the  pursuers  would  not  have  signed  the  said  docu- 
ment. 

**  CoND.  16.  The  pursuera  signed  the  said  document  under 
essential  error  as  to  the  nature  and  effect  of  the  trust-dis- 
position and  settlement,  and  as  to  the  nature  and  effect  of  the 
said  document,  induced  by  the  false  statements  of  the  defenders, 
to  the  effect  that  it  would  be  for  their  interest  to  do  so,  and  by 
the  fraudulent  concealment  by  the  defenders  of  the  true  cir- 
cumstances of  the  case.  They  would  not  have  signed  the  said 
document  if  they  had  not  received  and  believed  the  represen- 
tations of  the  defenders." 

The  summons  conclnded  for  redaction  of  the  agreement 
mentioned  in  the  12tb  article  of  the  condescendence. 
The  pursuers  pleaded — 

1.  The  said  agreement  ought  to  be  reduced,  in  respect  that 
the  subscription  of  the  pursuers  was  obtained  by  fraud  on  the 
part  of  the  defenders.  2.  The  pursuers  having  signed  the  said 
deed  under  essential  error,  induced  by  the  fraudulent  repre- 
'  sentations  and  concealment  of  the  defenders,  it  ought  to  be 
reduced.  3.  The  defenders  having  circumvented  the  pursuers, 
and  induced  them  to  sign  said  deed  when  under  essential  error 
as  to  the  effect  of  the  said  trust-disposition  and  settlement,  and 
of  their  rights  as  next  of  kin  and  heirs-at-law  aforesaid,  the  said 
agreement  ought  to  be  reduced.  4.  The  defenders  having,  while 
professing  to  advise  the  pursuers  disinterestedly  as  to  the  course 
they  should  follow,  fraudulently  represented  that  it  would  be 
a  benefit  to  the  pursuers  to  sign  the  said  document,  and  fraudu- 
lently concealed  important  facts  relating  to  the  succession 
which  formed  the  subject  of  the  negotiations  between  them 
and  the  pursuers  ;  and  the  deed  in  question  having  been  granted 
in  consequence  thereof,  it  ought  to  be  reduced. 

The  following  issues  were  approved  by  the  Lord 
Ordinary  (Mackenzie) : — 

"It  being  admitted  that  the  writing,  of  which  No.  6  of 
process  is  an  extract,  was  executed  by  the  pursuers  and  defen- 
ders on  or  about  the  16th  day  of  October  1872:  I.  Whether 
the  pursuers  were  induced  to  execute  the  said  writing  by  fraudu- 
lent misrepresentations  or  concealment  made,  or  caused  to  be 
made  by  the  defenders,  or  either  of  them,  in  regard  to  the 
pursuers'  rights  and  interests  as  next  of  kin  and  heirs-at-law  of 
the  late  Dr.  Francis  da  Cruz  M*Cowan,  of  No.  27  York  Place 
Edinburgh  ?  2.  Whether  the  pursuers  executed  the  said  writing 
under  essential  error,  induced  by  the  misrepresentation  or  con- 
cealment of  the  defenders,  or  either  of  them,  as  to  the  pursuers* 
rights  and  interests  as  next  of  kin  and  heirs-at-law  of  the  de- 
ceased Dr.  M*Cowan." 

The  defenders  moved  the  Court  to  substitute  for  the 
issues  approved  by  the  Lord  Ordinary  a  single  ii<sue  in  the 
following  terms : — 

*'It  being  admitted  that  the  writing,  of  which  No.  6  of 
process  is  an  extract,  was  executed  by  the  pursuers  and  defen- 
ders on  or  about  the  16th  day  of  October  1872:  Whether 
the  pursuers  executed  the  said  writing  under  essential  error, 
induced  by  the  misrepresentation  of  the  defenders,  or  either 
of  them,  as  to  the  pursuers'  rights  and  interests  as*next  of 
kin  and  heirs-at-law  of  the  late  Dr.  Francis  da  Cruz  M'Cowan, 
of  No.  27  York  Place,  Edinburgh ; " 

or  otherwise  to  delete  from  both  the  said  issues  the  words 
"  or  concealment." 
Argued  for  them — 

Mere  concealment  could  never  ground  an  action  of  reduction 
unless  there  was  a  duty  to  disclose  incumbent  upon  the  party — 
Fox  r.  Mackreth,  1787,  1  White  and  Tudor's  Leading  Cases  in 
Equity,  p.  116;  Gillespie  v.  Russel,  28th  February  1866,  ante, 
vol.  xxviii.  p.  242,  and  26th  June  1857,  ante,  vol  xxix.  p. 
416  ;  Hogg  and  Others  v.  Campbell  and  Others,  March  12,  1864, 
ante,  vol  xxxvL  p.  428;  Alexander  r.  Alexander,  12th  January 
1866,  4  M*P.  291  ;  Ritchie  v.  Ritchie's  Trustees,  13th  January 
1866,  4  M'P.  294;  Keats,  20th  January  1861,  20  L  J.,  C.  P., 
p.  76;  Smith,  6th  June  1871,  40  L.  J.,  Q.  B.,  p.  221. 


Argued  for  the  pursuers — 

In  the  circumstances  averred,  the  defenders  being  the  per- 
sons who  opened  the  negotiation,  there  was  a  duty  on  their  put 
to  disclose — Railton  v,  Matthews  and  Leonard,  ante,  voL  m 
pp.  250,  602,'676,  voL  xvii.  pp.  62,  71, 398, 666,  vol.  xviiLp.378; 
Johnston,  10th  March  1 867,  ante,  voL  xxix.  p.  320 ;  Bruce,  6th  Jdj 
1866,  ante,  voL  xxxviii  p.  624 ;  Wilson  v.  Caledonian  Baflvij 
Company,  639. 

At  advising — 

Lord  Justice-Clerk. — ^The  case  for   the  puivnen  is  tlut 
they,  being  entitled  under  Dr.  MH)owan'a  settlement  to  a  residiM 
of  £4000,  were  induced  by  the  defenders  to  execute  a  coiitiif% 
by  which  the  defenders,  who  were  mere  legatees  to  the  exteit 
of  £400  and  £600,  were  to  receive  an  equal  interest  in  the  «w> 
cession  with  the  pursuers.      The  pursuers  expressly  aver  tbt 
in  going  into  that  contract  they  were  unaware  of  their  qght 
under  the  settlement,  which  was  really  that  of  residuary  legikt% 
and  of  the  amount  of  the  succession ;  and  that  ihe  defeodoi 
knew  that  they  were  in  that  state  of  ignorance.       In  regaid  t» 
the  first  issue,  it  was  contended  for  the  defenders  that  noa^ 
closure  of  facts  could  not  be  made  the  subject  of  an  issoe,  be- 
cause there  was  no  duty  to  disclose  on  the  part  of  the  defends^ 
and  an  elaborate  argument  was  based  upon  this  assumpCioi; 
but  in  my  opinon  the  foundation  vanishes,  on  whish  the  wUi 
edifice  rests.     Instead  of  there  being  no  duty  of  disdosnr^  ik 
most  candid  and  full  disclosure  was  incumbent  on  the  defendai 
The  contract  was  not  an  ordinary  one.     It  was  a  contract  te- 
tween  parties  who  had   an  interest  in  a  succession,  aodlk 
proposal    was    that   these  interests,    being   entirely  nseqal  (j 
should    without    consideration    be   equalised.     If    ths  pii^ 
who    is    to    lose    is    in    ignorance,    and    the   party  wbo  i 
to  gain    is    well-informed,   and   being    aware    of    the  igm- 
ance    of  the  other,   takes    advantage   of    that  ignoruee^  i 
is  a  case  of  the  grossest  fraud.      In  Railton  v.  Matthew  td 
Leonard  this  doctrine  was  applied  in  a  case  not  so  stroQg  fv  ii 
application.     It  was  there  held  that   a  contract  betwws  • 
employer  and  the  cautioner  for  a  servant  or  agent  in  his  tm^ 
ipent  was  so  much  one  of  good  faith  that  the  employer  va 
bound  to  disclose  circumstances  within  his  knowledge,  wU 
were  material  to  the  risk.     But  the  contract  in  the  presoit  cm 
was  one  into  which  a  person  was  certainly  not  entitled  te  gi^ 
without  putting  the  other  party  in  full  possession  of  the  &di 
I  am    accordingly    of    opinion   that   the    first  issue  ramt  h 
granted,  but  thatr  to  prevent  ambiguity,  the  word  *'frandakit' 
should  be  inserted  before  concealment. 

I  think  it  undesirable  to  burden  the  case  with  the  nosd 
issue.  If  the  pursuers  are  wrong  in  point  of  fact  on  the  fiis 
issue  I  doubt  whether  there  is  ground  for  a  separate  iasae.  Tk 
ground  of  action  is  that  the  pursuers  were  ignorant  vi 
known  to  be  ignorant  by  the  defenders,  who  took  adui' 
tage  of  this  to  make  a  most  unfair  bargain.  It  is  not  N 
much  any  specific  error  that  is  alleged  as  general  igsonset 
On  the  whole  matter,  looking  to  the  substance  d  ft* 
allegations,  I  consider  that  the  whole  case  may  be  perfeefeij  lil 
tried  on  the  first  issue. 

Lord  Cowan. — ^I  concur  in  approving  of  the  first  imnt,  wUek 
seems  to  me  quite  appropriate  and  weU  fitted  to  get  it  tt( 
justice  of  the  case.  Mr.  Scott  called  attention  to  the  defeadsi^ 
statement  that  they  had  stated,  and  explained  to  the  pamsa,  > 
the  provisions,  of  the  trust-deed  and  their  rights  to  the  loite 
and  if  this  be  proved  the  dtrfence  will  be  good.  But  tahtki 
pursuers'  case  as  stated  in  the  record,  and  there  is  a  diMi 
these  statements,  and  averments  are  made  of  a  dii«ctly  offiib 
character.  I  therefore  concur  with  your  Lordship  as  tstb 
first  issue. 

In  regard  to  the  second  issue,  however,  I  think  it  should  ital 
as  approved  of  by  the  Lord  Ordinary.  It  is  true  that  tkiti 
no  very  specific  averment  on  record  of  essential  ener  as  ii^ 
the  matter  of  the  error*  But  the  whcde  aTerments  proeeeJfl 
I  read  them  on  essential  error  on  the  very  basis  of  the  pttnao' 
case;  and  if  that  error  arose  from  miarspresentatkn,  Am 
should  be  an  issue  to  bring  out  that  ground  of  action.  Is  thi 
record  it  is  not  only  stated  that  the  porsueri  weie  sot  aval 
that  they  would  have  got  the  successioii  if  they  had  kftaattsi 
alone,  but  in  article  11  of  the  record  thk  is  •liA•d^-    ~~ 
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ders  did  not  inform  the  pursuers  ^hat  the  amount  of  the  legacies 
left  to  the  defenders  was,  but  they  represented  to  the  pursuers 
that,  as  they  were  not  named  in  the  will,  they  could  claim  no 
bene6cial  interest  in  the  estate."  So  these  Englishmen  were 
led  on  in  the  sup)>osition  that  as  their  names  did  not  occur  in 
the  will,  they  could  claim  nothing  under  it.  Then  again,  in 
article  17  of  the  record,  there  is  this  averment : — "The  pursuers 
executed  the  said  agreement  under  essential  error  as  to  their 
rights  as  next  of  kin  and  heirs  at  law,  induced  by  the  defenders' 
representations  foresaid."  Thus  I  cannot  see  but  that  there  is 
sufficient  allegation  of  essential  error  to  justify  an  issue. 

Lord  Benholme. — I  think  that  under  the  first  issue  the 
whole  of  the  case  can  be  tried,  and  that  the  insertion  of  the 
word  fraudulent  is  all  that  is  necessary  to  make  that  issue 
Bofficient. 

My  objection  to  the  second  issue  is  that  there  is  no  sufficient 
atftt^ent  of  essential  error  on  record.  Besides,  if  this  issue 
were  allowed  without  the  word  "fraudulent"  it  would  change  very 
much  the  nature  of  the  onus.  Now,  in  this  case  the  onus  ought 
to  be  as  heavy  on  the  pursuers  as  is  implied  in  the  word 
**  fraudulent.*'  I  therefore  think  that  we  ought  to  refuse  the 
second  issue. 

LoBD  Neavks  concurred. 

This  interlocutor  was  prononnced  : — 

''  The  Lords  having  heard  counsel  on  the  motion  of  the  de- 
fenders to  vary  the  issues  as  approved  by  the  Lord  Ordinary  on 
20th  June  last,  vary  the  issues  to  the  effect  of  appointing  the 
following  to  be  the  sole  issue  for  the  trial  of  the  cause,  and 
remit  to  the  Lord  Ordinary: — 'Whether  the  pursuers  were 
induced  to  execute  the  writing  No.  14  of  process  by  fraudulent 
misrepresentations  or  fraudulent  concealment  on  the  part  of  the 
defenders,  or  either  of  them,  in  regard  to  the  pursuers*  rights 
And  interests  as  next  of  kin  and  heirs  at  law  of  the  late  Dr. 
Francis  de  Cruz  M'Gowan,  of  No.  27  York  Place,  Edinburgh.' 
Bxpenses  reserved.** 

Act  Eraser;  W.  G.  Roy,  S.S.C.  AgmL^Alt  Scott;  A.  K. 
Horison,  S.S.C.  Agent.--^  Cltrk,  d.o. 

The  case  was  sent  to  a  jury,  bnt  in  the  course  of  the 
trial  it  was  settled  by  a  joint  minute,  the  pursuers  with- 
drawing the  allegations  of  fraud  against  the  .  defenders, 
and  tbe  defenders  renouncing  tbeir  interest  under  the  deed 
tf  agreement ;  each  party  paying  their  own  expenses. 


July  2,  187  3. 

SECOND  DIVISION. 

Special  Case — Fotheringham's  Trustees,  and  Others. 

Bmccession — IleritabU    and    Moveable — Conversion —  Trustee  — 

Power  of  Sale — A  testator  directed  his  trustees,  after  certain 

liferents  were  satisfied,  to  divide  his  estate,  which  consisted 

chiefly  of  house  property,  into  nine  equal  shares,  and  to 

"  dispone,  assign,  and  pay  over  '*  one  of  these  shares  to  each 

of  nine  persons,  who  were  reduced  to  eight  when  the  period 

of  distribution  arrived.     The  trustees  were  empowered  to 

,    aell  tbe  whole  or  such  part  of  the  heritable  property  as  they 

might  think  proper.     Held  that  as  a  division  of  the  estate 

was  practically  impossible  without  a  sale,  conversion   took 

place,  and  that  the  shares  of  the  beneficiaries  formed  part  of 

their  moveable  succession. 

The  late  Andrew  Fotberingham  died  on   1st  October 

1861,  leaving  a  trust-dlspositiou  and  settlement  dated  27th 

December  1844,  by  which  he  conveyed  to  trustees  bis 

whole  estate,  heritable  and  moveable,  and,  without  prejudice 

to  the  said   generality,  a  number  of  heritable  subjects 

tberein  described,  chiefly  house  properties. 

The  purposes  of  the  trust  were  as  follows : — 

"  In  the  first  place,  that  my  said  trustees  shall,  out  of  the 

fint  and  readiest  of  my  means,  estate,  and  effects,  satisfy  and 

pay  my  deathbed   expenses    and    funeral  changes,  with  the 

•xpense  to  be  incurred  in  carrying  these  presents  into  execution : 

In  the  teoond  place,  in  the  event  of  there  being  any  other  debts 

owing  by  me  at  the  time  of  my  death,  and  my  said  wife  being 


then  in  her  life,  I  direct  and  appoint  my  said  trustees  to  borrow 
money  for  paying  ofi'  the  same,  and  to  grant  a  bond  or  bonds 
over  the  whole  or  any  part  of  the  subjects  hereby  disponed  in 
favour  of  the  lender,  and  I  appoint  the  interest  to  be  paid  out 
of  the  rents,  yearly  or  half-yearly,  as  the  case  may  be,  aye  and 
until  the  death  of  the  foresaid  Mrs.  EliTabeth  Swanson  or 
Fotberingham,  my  wife,  when  the  principal  shall  be  paid  off  as 
soon  as  my  trustees  can  accomplish  the  same ;  but  in  the  event 
of  my  wife's  predeceasing  me,  then  my  whole  debts  shall  be  paid 
out  of  the  first  and  readiest  of  my  means,  estate,  and  effects,  or 
money  borrowed  on  bond  for  the  purpose,  as  before  mentioned, 
to  be  aftenivards  retired  from  the  annual  produce  of  my  sub- 
jects.** 

By  the  third  purpose  the  trustees  were  directed  to  pay 
to  his  wife,  in  the  event  of  her  surviving  him,  the  free 
income  of  his  whole  estate,  after  deducting  the  interest  of 
money  borrowed,  insurance,  repairs,  and  other  necessary 
expenses ;  and  also  to  deliver  to  her  for  her  own  use  and 
behoof  his  household  furniture  and  plenishing. 

By  the  fourth  and  fifth  purposes  the  trustees  were 
directed,  after  the  truster's  death,  or  the  death  of  his  wife, 
in  tbe  case  of  her  surviving  him,  to  pay  the  free  rents  of 
two  specified  subjects,  the  first  to  Andrew  Richardson  and 
his  wife,  and  the  longest  liver  of  them  during  his  or  her 
life,  and  the  second  to  James  Thomas. 

**  In  the  seventh  place,  I  appoint  my  said  trustees,  after  my 
death,  or  the  death  of  my  said  wife,  in  case  she  survives  me, 
and  making  the  payments  before  mentioned,  and  also  paying 
all  repairs,  insurance,  and  whatever  other  expenses  may  be 
necessary  in  regard  to  the  said  subjects,  or  for  carrying  these 
presents  into  execution,  to  devote  and  pay  the  free  residue  and 
remainder  of  the  rents  or  yearly  produce  of  the  said  subjects, 
in  the  first  place,  in  extinction  of  whatever  debts  may  have  been 
left  owing  by  me  at  the  time  of  my  death,  or  may  be  contracted 
by  my  trustee  in  the  execution  of  this  trust,  and  have  not 
otherwise  been  discharged ;  and  so  soon  as  these  purposes  are 
fulfilled,  to  pay  to  the  treasurer  of  the  City  and  County  of 
Perth  Infirmary,  for  the  benefit  of  that  institution,  a  free  year's 
rent  of  the  said  subjects,  after  deducting  insurance,  public 
burdens,  and  ordinary  repairs  and  expense  of  managem«*nt  for 
the  year  :  In  the  eighth  place,  after  the  whole  purposes  before 
mentioned  are  implemented  and  fiUfiUed,  I  direct  and  appoint 
my  trustees  to  divide  the  remainder  of  my  said  heritable  and 
moveable  property  into  nine  equal  shares  or  divisions,  and  to 
dispone,  assign,  and  pay  over  one  of  these  to  my  sister,  Catherine 
Hay,  in  liferent,  and  one  to  each  of  the  said  John  Hay,  my 
brother,  Isabella  Hay  or  Comb,  Catherine  Hay,  and  Janet  Hay, 
my  nieces,  the  said  William  Hay  and  David  Hay,  my  nephews, 
and  Kachel  Comer  and  Elizabeth  Fotberingham  M*Gregor, 
nieces  of  my  said  wife,  in  fee,  and  their  heirs,  executors,  and 
assignees  respectively  :  In  the  ninth  place,  on  the  death  of  the 
said  Catherine  Hay,  Andrew  Bichardson  and  his  wife,  and 
James  Thomas,  as  these  events  shall  severally  occur,  I  direct 
and  appoint  my  said  trustees  to  dispone,  assign,  and  pay  to  my 
own  and  my  wife*s  relations  last  above  mentioned,  and  their 
foresaids,  the  parts  of  my  heritable  property  so  severally  life- 
rented  by  the  said  Catherine  Hay,  Andrew  Richardson  and  his 
wife,  and  James  Thomas.** 

The  trust-deed  contained  the  following  provision  : — 

"  And  I  do  hereby  further  authorize  and  empower  my  said 
trustees  before  named,  or  to  be  afterwards  assumed,  after  the 
death  of  the  longest  liver  of  me  and  my  said  wife,  and  after  the 
whole  debts  owing,  by  me,  or  contracted  by  my  trustees  in  the 
course  of  their  management,  and  provision  to  the  City  and 
County  Infirmary  have  been  paid,  and  the  liferents  of  the 
said  Catherine  Hay,  Andrew  Icichardson  and  his  wife,  and 
James  Tliomas  severally  satisfied,  to  bring  the  whole,  or  such 
part  of  my  heritable  property  to  sale  as  they  may  think  proper, 
and  to  grant  absolute  dispositions  to  the  purchasers,  should  they 
be  of  opinion  that  such  sale  is  advisable  for  more  effectually 
carrying  the  purpose  of  this  settlement  into  execution.*' 

The  heritable  property  left  by  the  testator  was  esti- 
mated as  of  the  value  of  £4050  or  thereby  in  all.     The 
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yearly  rental  amounted  to  £280*  The  moveables  left  Ijv 
the  teetafor  consisted  chiefly  of  the  furniture  and  otbers 
bequeathed  to  bis  widow.  The  remainder  of  the  moveable 
estate  was  taken  to  pay  the  deathbed  and  funeral  exjfenses, 
and  the  expense  of  tUe  mourn  lugs  mentioned  io  the  settk- 
ment,  with  some  floating  debts  whicb  were  due  by  the 
deceased,  and  whicb  required  to  be  paid  at  the  lime. 
The  other  debts  due  by  the  testator  at  bis  death  consisted 
chiefly  of  loans  which  he  had  obtained  on  personal  security. 
Those  other  debts,  including  some  trifling  debts  which 
were  not  secured,  amounted  to  £1254,  19s.  4d.  or  thereby. 
Of  the  aliove  sura  payments  had  been  made  to  the  extent 
of  £113,  Is.  lid.,  leaving  debts  to  tbe  amount  of  £1141, 
17s,  5d.  still  due,  ,  In  terms  of  the  second  purpose  of  the 
trust,  bonds  for  these  debts  fell  to  bave  been  granted  by 
the  trustees  in  favour  of  the  creditors;  but  the  debts  were 
allowed  to  remain  on  the  original  vouchers  granted  by  the 
testator,  and  no  bonds  had  been  granted  therefor.  Out 
of  the  rents  tbe  trustees  bad  paid  the  interest,  as 
required  by  the  second  purpose  of  the  tnist*  The  creditors 
were  pressing  for  payment.  In  terms  of  the  third  purpose 
of  the  trust,  the  widow  received  the  balance  of  the  rents 
falling  duo  during  her  lifetime.  She  also  received  the 
furniture  and  others  bequeathed  to  her  as  aforesaid.  In 
terms  of  the  fourth  purpose  of  the  trust,  Andrew  Rich- 
ardson, after  the  death  of  the  widow,  drew  the  rents  of 
the  subjects  conveyed  to  him  till  his  desith.  The  gross 
yearly  rents  of  the  reraainiug  subjects  belonging  to  the 
trust-estate  amounted  to  £270  or  thereby,  of  which  there 
remained  £100  per  annum,  or  somewhat  lesSj  after  pay- 
ing public  burdens  ami  repairs,  and  also  the  interest  due 
upon  the  testator's  unpaid  debts. 

Of  the  beneficiaries  mentioned  in  the  trnstHJeed  tbe 
truster*s  widow  died  14th  April  1872;  Mrs,  Barbara 
Salmond  or  Richardson,  wife  of  Andrew  Richardson,  died 
on  4tb  April  1869  j  James  Thomas  died  on  12th  March 
1865 ;  Catherine  Hay  died  on  2Ut  February  1871 ;  and 
Andrew  Htohardson,  who  was  alive  at  tbe  date  when  tbe 
present  Special  Case  was  presented,  died  on  23d  June 
1873, 

As  it  would  be  several  years  before  the  debts  still 
remaining  could  be  paid  out  of  the  free  rents  of  the  trusts 
estate,  the  residuary  legatees  called  upon  the  trustees, 
with  the  consent  of  the  treasurer  of  the  infirmary,  men- 
tioned in  tbe  settlement,  to  sell  the  whole  of  tbe  Irnst- 
estate,  and  after  paying  from  the  proceeds  the  whole  debts 
owing  by  tbe  trust-estate,  and  also  after  paying  to  tbe 
said  treasurer  such  sum  as  bad  been  agreed  on  for  a 
discharge  of  bis  claim  under  the  settlement,  to  distribute 
the  balance  among  the  beneficiaries  entitled  thereto. 
Negotiations  had  al«o  been  in  progress  for  adjusting  the 
amount  to  be  paid  to  Andrew  Richardson  for  a  discharge 
of  his  claims,  and  for  his  consent  to  the  arrangement  pro- 
posed. His  death  relieved  the  trust-estate  of  bis  liferent, 
and  the  Special  Case  was  accordingly  amended. 

Janet  Hay,  mentioned  in  the  settlement,  married 
Robert  Patersou,  and  died  intestate  on  22d  October  1866, 
leaving  two  children,  James  and  Elizabeth.  A  question 
arose  in  regard  to  tbe  disposal  of  the  share  of  the  residue 
directed  to  be  paid  to  Janet  Hay,  and  her  heirs,  executors, 
and  assignees,  depending  on  whether  tbe  said  share  was 
to  be  held  as  heritable  or  moveable. 

The  parties  to  this  case  were  (1.)  tbe  Trustees  of 
Andrew  Fotberingham,  (2.)  James  Paterson,  (3.)  tbe  other 
residuary  legatees  under  the  settlement. 
.   The  following  questions  were  submitted  to  tbe  Court : — 

"1.  Are  the  trustees  entitled,  with  the  consent  of  tbe  second 


and  tbird  p»rtiei  hereto,  And  the  trea««rerof  the  said  infirmuy, 
now  to  aeU  the  traat-Mftate ;  and  after  paytog  oiit  of  tbe  pro- 
ceeds the  whole  debts  due  by  the  trurt-^stat^,  to  distribute  the 
bdance  forthwith  wnong  those  entitled  thereto?  2.  With 
rt-gard  to  the  nhajte  of  the  Baid  balance  effeiriug  to  the  md  Jutet 
Hay  or  Pateraon,  doee  tbi*  ahare  belong  to  the  s&id  Junes 
Paterson,  w  the  aaid  Janet  Hay  or  Fateraoo'a  heir -»t  law  j  or 
does  it  belong  to  the  aaid  JameA  Pateraon  and  Elizab^tb  Pateran 
equal ly»  aa  the  said  Janet  Hay  or  Paterwjn's  heirs  in  mohdH^; 
or  to  what  other  nenion  or  persons  does  the  said  share  bekaig! 

Argued  for  James  PateraoUj  as  heir-at-law  of  bU  molber, 
Janet  Hay  or  Paterseu— 

There  waa  no  coostmotive  convensioti  of  what  waa  ia  hi 
nature  a  lierit&ble  aubject  into  a  moveable  aubject — Smitii,  IM 
June  1S54,  an/^  voL  xxvL  p.  533»  1  M*Q,.  760  ;  Bucbanao  f. 
Angus,  15th  May   18*>2.  anU,  voL  xxxiT.  p,  502,  4  M*Q^  3Ti 

Replied — 

It  waa  impoaaible  to  carry  out  the  parposea  of  tbe  trust  witi- 
out  a  sale,  and  there  waa  therefore  conatrtictive  conretiifflii— 
Advocftte-General  v,  Blackburn's  Truateea,  27  th  Koir«mlw 
1847,  10  D  160.. 

At  advising — 

LoED  Justice- Clsric — There  are  two  qaestjotw  pre»ent*d  U 
OB  in  this  case,  having  reference  aubatantsally  to  the  d^btk 
purpose  of  the  trust-deed,  which  ia  in  the  following  terms  :— 
*'  In  the  eighth  place,  after  the  whole  purpose  before  tnefltjoiei 
are  implemented  and  fdfiUed,  I  direct  and  appoint  my  tnmat 
to  divide  the  remainder  of  my  aaid  heritable  and  moveable  pvr  , 
perty  into  nine  equal  ahares,"  and  to  pay  them  ovtr  to  ik 
persons  there  mentioned. 

The  liret  question  is  whether  the  period  of  diviiioii  b* 
arrivetl.  I  am  of  opioion  that  it  baa,  and  that  the  fir»t  quertwi 
should  be  answered  in  the  affirmative,  for  everything  nqiiral 
by  tbe  pToviona  purj^oses  of  tbe  de^  had  been  done.  Tii 
widow  ia  dea<l,  the  traster'a  debts  will  now  be  provided  f€t;Bi 
the  only  thing  that  remains  is  to  divide.  So  I  think  thai  *« 
abould  answer  this  question  in  the  affinnAtive. 

The  second  question  raises  the  question ,  whether  the  share  dmi 
of  the  beneficiorica  is  heritable  or  moveablei.  The  gieiieril  nak 
and  one  maiuly  ii  sted  by  deciaions  in  revenue  caaea,  ia  tbia,  What 
trustees  hold  an  estate  with  a  direction  to  aell,  that  ^bk 
becomes  moveable  •  but  wheu  tbe  trustceu  are  only  given  pftww 
to  sell,  there  ia  no  cou  version  nnleas  it  appear  that  tfk  i 
eseeotial  to  tbe  c^Leeution  of  the  trust. 

Tbe  latest  and  leading  case  on  this  branch  of  law,  is  the  £«■ 
of  Bnchaoan  r.  Angns*  The  judgment  on  that  c«ae  waarnr 
Btrongt  and  it  there  had  been  more  than  two  beneficiaziei  I 
think  it  would  have  becu  doubtful  It  waa  a  i^kne  in  which  tb 
trustor  directed  bis  trusteea,  after  the  discharge  al  legado^to 
pay  over  the  residue  to  bU  brother  and  sister  equally  ;  Triti 
power  to  the  trustees,  if  necesftary,  to  convert  the  same  bto 
money.  Tbe  House  of  Lords  held  that  tbe  settlement  dii  w< 
convert  the  heritftble  into  moveable  estate,  aud  laid  dowTi  tlii 
if  the  right  to  sell  is  made  to  depend  on  tbe  disereiion  of  troitem 
or  18  to  arise  only  in  case  of  necessity,  there  is  no  conversioQ. 

Now,  whatever  may  be  said  of  that  opinion,  there  ianodeati 
Ibt^t  in  the  present  case  we  can  come  to  no  oth^r  coaclusion  tba 
that  the  estate  cannot  possibly  remain  as  heritage  in  the  dit 
execution  of  this  trust.  A  division  of  the  truat  property  iali 
eight  shares  is  substantially  impossible  without  a  sale,  and  tbt 
tbe  trustees  are  directed  to  do  before  they  proceed  to  pay  ow 
any  part  of  it.  The  only  way  to  divide  thia  estate  eqnally  ii  ti 
convert  the  heritage  into  moveable  property.  Althou^  tbe  lil^ 
sequent  expressions  in  this  deed  indicate  that  the  tnibv 
thought  and  spoke  of  the  existence  of  the  estate  in  its  eziitav 
condition,  I  do  not  think  that  sufficient  to  alter  the  dear  ttkd 
of  the  provisions  of  the  eighth  purpose  of  Uie  deed. 

The  only  other  thing  in  the  deed  to  which  it  is  neoemuj^ 
advert  is  the  peculiar  terms  in  which  the  power  of  aale  is  gifts 
to  the  trustees.  The  power  is  not  to  be  exercised  (1.)  until  tks 
fund  is  liberated,  and  (2.)  unless  the  tmstees  should  think  tUk 
such  sale  was  advisable  for  more  effectnally  esnyiiig  oal  tks 
purpose  of  the  trust-deed.  But  if  the  purpose  of  the  trust  ess- 
not  be  carried  out  without  a  ssk^  then  to  eell  is  wliit  is  sd- 
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▼isable  and  what  the  trnstees  are  here  directed  to  do.  I  think 
the  second  question  should  1>e  answered  to  the  effect  that  the 
share  of  Janet  Hay  or  Paterson  belongs  to  her  heirs  in  mobiVibm. 

Lord  Cowan. — There  are  peculiar  clauses  in  this  trust-deed,  but 
which  are  accounted  for  by  the  nature  of  the  subjects  conveyed 
to  the  trustees.  The  value  of  these  subjects  is  stated  to  be 
about  £4050,  and  the  yearly  rental  amounts  to  about  £280 ; 
and  from  the  trustees*  statement  it  would  seem  that  the  subjects 
consist  mainly,  if  not  wholly,  of  house  property,  yielding  a 
higher  rental  than  the  price  if  realized  would  have  done  of  yearly 
interest.  This  I  think  explains  the  second  purpose,  which 
directs  that,  so  long  as  his  wife  survives,  the  debts  owing 
by  the  truster  should  be  jiaid  off  by  means  of  money  to  bo 
borrowed  on  the  security  of  the  trust  subjects.  The  liferent  of 
his  whole  property  was  provided  to  his  widow,  and  it  was  no 
doubt  with  the  view  of  securing  to  her  a  higher  yearly  income 
that  a  sale  of  the  subjects  was  thus  postponed  while  she  sur- 
yived.  And  hence  may  be  accounted  for,  also,  the  provision 
made  as  to  the  payment  of  debts  thus  contracted  by  the  trus- 
tees before  the  division  and  sale  of  the  residue  should  take  place. 
Extensive  powers,  however,  are  conferred  with  regard  to  their 
realization  of  the  estate,  and,  in  particular,  they  are  empowered, 
*'  after  the  death  of  the  longest  liver  of  me  and  my  said  wife, 
and  after  the  whole  debts  owing  by  me  or  contracted  by  my 
trustees  have  been  paid  and  the  liferents  provided  for  '*  have 
been  satisfie<l,  to  bring  the  whole  or  such  part  as  they  think 
proper  of  the  truster's  heritable  proi>erty  to  sale,  **  should  they 
be  of  opinion  that  such  sale  is  advisable  for  more  effectually 
sarrying  the  purpose  of  this  settlement  into  execution.*' 

fVom  the  facts  stated  in  the  case,  it  appears  that  the  widow 
died  in  1872,  and  that  the  liferents  provided  of  certain  small 
portions  of  the  estate  no  longer  exist.  The  debts,  however, 
have  not  been  dischargeil,  and  the  creditors  are  now  pressing  for 
payment ;  and  further,  there  remains  of  the  rental  little  more 
than  £100  per  annum  after  payment  of  public  burdens,  repairs, 
And  interest  of  debt. 

Having  regard  to  the  terms  of  the  trust-deed  and  the  cir« 
cumstances  set  forth  in  the  case,  I  am  of  opinion  that  the  trus- 
tees are  entitled  now  to  exercise  their  power  of  sale,  and  that 
the  first  question  should  be  answered  in  the  affirmative. 

The  second  question  depends  upon  the  inquiry  whether  it  is 
to  be  held  that  by  the  directions  of  the  deed  there  has  been 
effected  conversion  of  the  heritage  conveyed  to  the  trustees  into 
moveable  estate  in  succession  as  regards  the  several  shares  of 
the  property  to  be  distributed  among  the  children  of  the  testa- 
tor. The  words  of  the  deed  are — *'  I  direct  and  appoint  my 
trustees  to  divide  the  remainder  of  my  said  heritable  and  move- 
Able  property  into  nine  equal  shares  or  divisions."  Such  are 
the  express  words  employed  by  the  testator  as  regards  the  dis- 
tribution of  his  estate,  and  effect  cannot,  as  I  think,  be  given 
to  them  without  reducing  the  whole  property  by-sale  of  the  heri- 
tage into  a  divisible  fund.  A  pro  indiviso  conveyance  of  the 
property  to  the  nine  children  will  not  meet  the  directory  wonls. 
Thm  must  be  division,  and  that  is  simply  impossible,  having 
regard  to  the  nature  of  the  subjects,  consisting  of  houses  and 
■hops.  No  doubt  there  follow  the  words,  **and  to  dispone, 
aarign,  and  pay  over  one  of  these  (shares)  to  my  sister  in  life- 
rent, and  one  to  each  **  of  the  parties  named,  *'  in  fee,  and  their 
heirs,  executors,  and  assignees  respectively."  But  although 
the  word  "dispone  "  does  occur,  I  do  not  think  it  can  alter  or  affect 
the  clear  and  unambiguous  terms  of  direction  contained  in  the 
previous  part  of  the  sentence,  which,  as  I  have  said,  is  not  cap- 
able of  being  fulfilled  otherwise  than  by  the  heritable  property 
being  sold.  And  any  diOiculty  that  might  have  been  expe- 
rienced, or  any  necessity  that  might  have  existed  of  applying 
for  judicial  interposition,  are  obviated  by  the  power  of  sale  con- 
ferred on  the  trustees.  No  doubt  that  power  is  conferred  in 
words  implyiug  that  it  was  to  be  exercised  according  to  their 
discretion,  and  as  they  might  judge  as  to  to  its  exercise  being 
adylMble  for  more  effectually  canying  the  testator's  purpose 
into  effect.  The  wonls  are  not  such  as  in  express  terms  to 
make  it  imperative  that  they  should  exercise  the  power  of  sale, 
bnt  they  truly  have  that  effect  when  the  truster's  purpose  in 
the  division  of  his  estate  cannot  be  otherwise  carried  into  effect. 
There  might  have  been  room  in  the  course  of  the  subsistence  of 
tbe  tnut-management  for  the  tnistees  being  called  on  to  con- 


sider the  advisability  of  a  sale,  and  in  whole  or  in  part  to 
exercise  the  option  conferred  on  them.  But  when  the  trust 
requires  to  be  wound  up  and  the  estate  distributed,  the  trustees 
are  in  effect  called  on  and  bound  to  exercise  the  authority  and 
power  conferred  on  them  by  the  deed,  to  bring  the  subjects  to 
sale.  Nor  does  the  9th  purpose  of  the  trust,  as  I  read  it,  jjre- 
sent  any  obstacle  to  the  adoption  of  this  construction.  All  that 
it  does  is  to  make  provision  that  the  subjects  liferented  by  the 
parties  named  should  be  dealt  with  on  the  same  footing  as  the 
rest  of  the  estate  upon  their  several  deaths  "  as  these  events 
shall  severally  occur."  In  the  decision  of  the  House  of  Lords 
in  the  case  of  Buchanan  v.  Angus,  4  Macq.  374,  the  direction 
as  to  the  residue  was  different,  inasmuch  as  there  was  no  ex- 
press direction  to  divide  as  occurs  in  this  deed,  nor  any  order  to 
make  a  division  into  nine  parts.  The  direction  there  was  simply 
to  pay  and  make  over  to  two  parties  equally,  share  and  share 
alike.  For  these  reasons,  I  am  of  opinion  that  the  share  that 
would  have  been  taken  by  Janet  Hay  had  she  survived  belongs 
to  her  children,  James  and  Elizabeth,  equally  as  her  heirs  in 
mobilibus. 

Lord  Benholme. — I  concur.  Our  conclusion  as  to  the  first 
question  has  a  great  bearing  on  the  answer  to  be  given  to  the 
second  question.  The  number  of  shares  into  which  the  estate 
is  to  be  divided,  and  the  fact  that  one  of  the  shares  was  to  be 
distributed  between  a  liferenter  and  fiars,  render  the  case  so 
complicated  that  the  trust  cannot  well  be  extricated  without  a  sale. 
I  therefore  hold  the  shares  to  be  of  a  moveable  character. 

Lord  Neaves  concurred. 

This  interlocutor  was  pronounced  : — 

"  2d  July  1873. — The  Lords  allow  the  amendment  proposed 
by  the  parties  to  be  added  to  the  Special  Case,  and  having  heard 
counsel  thereon,  are  of  opinion,  and  find  (1.)  that  the  trustees 
are  entitled,  with  the  consent  of  the  second  and  third  parties, 
and  of  Andrew  Bichardson  and  the  treasurer  of  the  City  and 
County  of  Perth  Infirmary,  now  to  sell  the  trust-estate  ;  and 
after  paying  out  of  the  proceeds  the  whole  debts  due  by  the 
trust-estate,  to  distribute  the  balance  forthwith  among  those 
entitled  thereto  :  (2.)  that  the  share  of  the  said  balance  effeir- 
ing  to  Janet  Hay  or  Paterson  belongs  to  James  Paterson  and 
Elizabeth  Paterson,  equally,  as  the  said  Janet  Hay  or  Paterson's 
heirs  in  mobilibtis,  and  decern  :  Find  the  parties  to  the  Special 
Case  entitled  to  payment  of  their  expenses  in  connexion  with 
the  same  out  of  the  trust  funds,  and  remit,"  etc. 

For  the  first  and  second  parties.  Black  ;  W.  and  J.  Bumess^ 
W.S.  Agents, — For  the  third  parties,  Jameson ;  D.  F.  Bridge- 
ford,  S.S.C.  Agent.'^R.  Clerk,  d.o. 


July  3,  18  7  3. 

iSECOND  DIVISION. 

Robert  Gilmouk,  Pursuer,  v,  James  Oilmour 

and  Alexander  Gilmour,  Defender. 

Succession^^Trust/or  behoof  of  Creditors — Title— Radical  right — 
A  truster  conveyed  his  whole  estate,  including  certain  heritable 
subjects  which  he  had  acquired  by  purchase,  to  a  trustee  for 
behoof  of  creditors,  with  power  to  realize  and  divide,  but  under 
the  burden  that  any  surplus  that  might  remain  after  payment 
of  debts  and  expenses  should  be  repaid  to  him.  The  judicial 
factor  upon  the  trust-estate,  who  had  been  appointed  upon 
the  death  of  the  trustee,  made  up  a  title  to  the  heritable  sub- 
jects by  declaratory  adjudication  and  entry  with  the  superior, 
and  having  carried  out  the  purposes  of  the  trust,  after  the 
death  of  the  truster,  conveyed  the  residue  of  the  estate  to  the 
truster's  only  son,  who  was  imbecile,  with  the  advice  and  con- 
sent of  his  curator  bonis.  Upon  this  disi)osition  the  said  son 
was  infeft,  but  he  did  not  make  up  any  title  as  heir  to  the 
truster.  Held,  in  a  question  between  the  heir  of  conquest  of 
the  truster  and  the  heir  of  line  of  the  truster's  son,  that  the 
conveyance  to  the  trustee  did  not  divest  the  truster  of  the 
feudal  title  to  the  subjects  conveyed,  but  merely  creatkl  a 
burden  upon  that  title,  and  that  therefore  the  tmster's  son 
was  not  lawfully  vest  and  seised  in  the  subject!  by  the  dia- 
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position  by  the  judicial  factor  in  his  favour  and  his  in f eft- 
ment  following  thereon. 

William  Gilmour,  merchant  in  Glasgow,  had  acquired  Ly 
purchase  certain  heritable  subjects  there,  and  by  trust- 
disposition  dated  23d  February  1848,  he  conveyed  to  Mr. 
James  Brock,  as  trustee  therein  mentioned,  his  whole 
estate,  heritable  and  moveable,  including  the  heritable 
subjects  above  mentioned. 

By  this  trust-disposition  the  said  William  Gilmour 
directed  his  trustee  to  hold  the  means,  estate,  and  effects 
thereby  conveyed  in  trust  for  behoof  of  his  whole  just  and 
lawful  creditors,  at  and  precedipg  the  date  of  said  deed. 
Powers  were  thereby  given  to  realize  and  divide  the  said 
means  and  estate  among  the  creditors  of  the  truster,  but 
under  the  burden  that  any  surplus  that  might  remain 
after  payment  of  debts  and  expenses  should  be  accounted 
for  and  paid  over  to  him,  the  said  William  Gilmour. 

Mr.  Brcck  accepted  the  office  of  trustee,  but  before  the 
purposes  thereof  were  fulfilled  William  Gilmour  died  on 
25th  January  1849.  The  trustee,  Mr.  Brock,  died  in  July 
1851,  also  before  the  whole  debts  had  been  paid  off,  and 
on  10th  February  1852,  Alexander  Gilmour,  a  brother  of 
the  said  William  Gilmour,  was  appointed  by  the  Court 
judicial  factor  on  the  trust-estate  for  the  purpose  of 
executing  the  purposes  of  the  trust  not  yet  fulfilled,  and 
with  power  to  make  up  a  feudal  title  in  his  own  person  to 
the  heritable  property. 

In  virtue  of  the  powers  thus  conferred,  the  defender, 
Alexander  Gilmour,  completed  a  feudal  title  to  the  heri- 
table subjects  in  question,  by  declaratory  adjudication  and  j 
entry  with  the  superiors.  He  then  entered  upon  posses- 
sion of  the  estate,  and  continued  to  carry  out  the  purposes 
of  the  trust  until  1871,  when  all  the  debts  were  paid. 

The  only  child  of  the  truster,  William  Gilmour,  alive 
at  that  date,  was  a  son,  John  M*Ghie  Gilmour,  who 
was  imbecile,  and  incapable  of  managing  his  own  affairs, 
and  to  whom  James  Gilmour,  also  a  brother  of  the  said 
William  Gilmour,  had  been  appointed  curator  bonis. 

On  I7th  March  1871,  Alexander  Gilmour,  the  judicial 
factor,  executed  a  disposition,  whereby,  with  the  advice 
and  consent  of  the  said  James  Gilmour,  he  conveyed  the  j 
residue  of  the  trust-estate  of  William  Gilmour  to  John  i 
M'Ghie  Gilmour.  After  granting  this  disposition  Alex- 
ander Gilmour  was  exonered  of  his  whole  actings  and 
intromissions  and  management  as  judicial  factor,  conform 
to  extract  decree  of  exoneration  and  discharge  dated  19th 
July  and  17th  October  1871.  This  exoneration  and 
discharge  proceeded,  inter  alia,  upon  the  narrative  of  his 
having  conveyed  the  residue  of  the  estate  of  William 
Gilmour  to  the  said  John  M*Ghie  Gilmour. 

John  M*Ghie  Gilmour  was  infeft  upon  the  disposition 
in  his  favour  by  Alexander  Gilmour,  but  he  did  not  com- 
plete any  title  as  heir  to  his  father,  William  Gilmour,  by 
service.  John  M*Ghie  Gilmour  died  on  30th  April  1872, 
unmarried,  and  without  issue,  and  this  action  was  raised 
by  Robert  Gilmour,  the  immediate  elder  brother  and  near- 
est lawful  heir  of  conquest  of  the  said  deceased  William 
Gilmour,  against  the  said  Alexander  and  James  Gilmour, 
for  reduction  of  the  disposition  granted  by  Alexander 
Gilmour  in  favour  of  John  M^Ghie  Gilmour  and  the  in- 
feftment  following  thereon.  The  defender,  James  Gilmour, 
was  nearest  heir-of-line  of  John  M*Gbie  Gilmour. 

The  pursuer  pleaded,  inter  alia — 

1.  John  M*Ghie  Gilmour  not  having  made  up  a  title  to  his 
father  by  service,  the  heritable  subjects  described  in  the  con- 
elusions  of  the  summons  remained  in  the  hatreditas  jacens  of  his 
Iftth^r,  Willi«m  Gilmour,  and,  on  the  death  of  the  said  John 


M'Ghie  Gilmour,  passed  to  the  pursuer  as  the  heir  of  conquest  of 

the  said  William  Gilmour.     2.  It  was  vltra  tirt*  of  the  defender, 

Alexander  Gilmour,  to  grant,  and  of  the  defender,  James  Gilmoor, 

to  ask  or  concur  in  the  disposition,  or  to  expede  the  other  'writs 

sought  to  be  reduced,  and  the  same  were  therefore  inept  and 

null     3.     The  disiK)sition  and  notarial  instrument  and  infeft- 

'  meuts  following  thereon  sought  to   be  reduced,   having  bea 

^  made  in  favour  of  John  M*Ghie  Gilmour  without  title  thereto^ 

and  the  same  standing  on  the  records  to  the  prejudice  of  tke 

I  pursuer,  the  pursuer  was  entitled  to  reduction  thereof,     i.  The 

I  pursuer  being  entitled  to  succeed  to  the  heritable  subjects  aboTe 

mentioned,  all  dispositions  or  other  writings  illegally  made  sad 

granted,  and  affecting  his  right  thereto,   ought  to  be  reduced 

and  set  aside. 

The  defenders  pleaded,  inter  alia — 

3.  The  action  could  not  be  maintained,  in  lespect  it  vm 
the  right  and  duty  of  the  defender,  James  Gihnoar,  as  evrufer 
bonis  of  the  said  John  M'Ghie  Gilmour,  to  require,  and  tic 
right  and  duty  of  the  defender,  Alexander  Gilmour,  as  judicial 
factor  on  the  trust-estate  of  the  deceased  William  Gilmour,  to 
grant  the  disposition  sought  to  be  reduced.  4.  The  action  vii 
excluded  by  the  decree  of  exoneration  and  discharge  granted  bj 
the  Court  in  favour  of  the  defender,  Alexander  Gihnour,  m 
judicial  factor  foresaid. 

The  Lord  Ordinary  (Onnidale)  pronounced  the  followiDf 
interlocutor  : — 

**  26<A  November  1872. — Sustains  the  reasons  of  rednetka, 
repels  the  defences,  and  reduces,  decerns,  and  declares  in  tenu 
of  the  conclusions  of  the  summons :  Finds  the  pursuer  entitled 
to  expenses ;  allows  an  account  thereof,'*  etc 

**  Note, — This  would  be  a  very  important  case  in  the  lav  of 
trusts  and  titles  to  land  if  it  could  be  supposed  to  be  attended 
with  any  serious  difBculty. 

'*  The  subjects  in  dispute  were  purchased  in  1845  by  tk 
pursuer^s  immediate  younger  brother,  William  Gilmour,  tad 
thereafter  the  latter  executed  a  trust-dispositioii  of  all  ha 
estate,  heritable  and  moveable,  including  the  subjects  in  dispsto^ 
in  favour  of  Mr.  Brock  as  trustee  for  behoof  of  his  creditcfi 
It  is  important  to  observe  that  this  deed  is  not  in  the  fom  or 
terms  of  an  absolute  and  unqualified  disposition,  but  expfodj 
bears,  in  gremio,  to  be  in  favour  of  Mr.  Brock  as  trustee  for 
the  granter's  creditors,  and  for  the  purpose  of  paying  his  dditi; 
and  although  the  deed  contains  a  power  of  sale,  it  also  exprody 
bears  that  it  was  granted  with  and  under  the  burden  that,  aftff 
payment  of  his  debts  and  the  expenses  of  executing  the  trait, 
the  reversion,  if  any,  of  his  estate  should  be  accounted  for  to 
the  truster. 

**  Mr.  Brock,  the  trustee,  having  died,  the  defender,  Alexmda 
Gilmour,  was  in  February  1852  appointed  judicial  factor  in  bs 
place  on  the  truBt>estate  ;  and  the  trust  purposes  having  boes 
fulfilled,  and  the  truster  himself  being  then  dead,  the  subjecti 
now  in  dispute  were  in  March  1871  di8]>oned  by  the  judical 
factor,  by  one  of  the  deeds  now  challenged,  to  John  WGht 
Gilmour,  a  lunatic  son  of  the  deceased  truster,  with  the  ooiaei 
of  the  other  defender,  James  Gilmour,  as  his  curator  hmt 
John  M*Ghie  Gilmour  had  not  at  this  time  connected  hisnelf 
by  service  or  otherwise  with  the  truster,  nor  had  the  tnifta^ 
radical  right  and  title  to  the  trust-estate  been  Tested  in  tint 
individual,  or  taken  up  by  or  for  him  in  any  form  whaterff. 
John  M'Ghie  Gilmour  has  since  died,  and  there  is  no  i«iie  or 
desceudaut  of  his  father,  the  truster,  surviving. 

**  It  is  in  this  position  of  matters  that  the  present  action  l» 
been  brought  by  the  pursuer  as  entitled  to  succeed  to  the  ssb- 
jects  in  question  as  heir  of  conquest  of  his  deceased  brother, 
William  Gilmour,  the  truster.  The  object  of  the  action  ii  to 
have  the  interposed  title,  which  was  taken  and  made  sp  ii 
favour  of  John  M'Ghie  Gilmour,  reduced  and  set  aside. 

**  That  the  subjects  in  question  must  be  held  to  be  stiD  ii 
hcereditate  jacenie  of  the  late  William  Gilmour,  and  that  tk 
pursuer,  as  that  individual's  heir  of  conquest,  has  right  to  thai 
— supposing  the  interposed  title  made  up  to  them  in  favoar  d 
John  M*Ghie  Gilmour  to  be  invalid — is  not  disputed.  And 
whether  the  title  of  John  M*Ghie  GUmoiir  is  invaU  cr  not  ii 
the  question  for  consideration. 

**  The  Lord  Ordinary  is  of  opinioii  tha*  tlw  alkgsd  title  of 
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John  M'Ghie  Gilmour  was  and  is  invalid.  He  holds  it  to  be 
clear  on  the  anthorities  that  the  radical  right  to  the  subjects  in 
question  remained  in  William  Gilmour,  notwithstanding  the 
trust-disposition  granted  by  bim  in  favour  of  Mr.  Brock.  By 
the  express  terms  of  the  deed  it  was  limited  to  certain  purposes, 
and  therefore  the  fee  or  radical  right  to  his  estate  must  be  held 
to  have  remained  with  the  truster.  It  necessarily  follows  from 
this,  that  on  the  puriKMes  of  the  trust  being  accomplished,  as 
they  have  been,  the  full  right  and  title  of  the  truster  revived. 
Although  questions  appear  to  have  been,  in  varying  circum- 
stances, raised  on  the  subject,  the  Lord  Ordinary  must  hold  the 
principle,  as  he  has  now  stated  it,  to  be  now,  and  for  some  time 
back,  conclusively  settled  by  the  cases  of  Campbell  v.  Edderlines' 
Creditors,  14th  January  1801,  Mor.  AdjudicatiDn,  Apjiendix 
No.  11,  and  M'Millan  v.  Campbell,  9  Shaw  551,  and  7  W.  and 
S.  441.  And  that  it  has  been  held  to  be  so  settled,  and  doubt- 
less since  acted  on  by  conveyancers  and  men  of  business,  may 
be  inferred  from  the  statements  on  the  subject  in  DuflTs  Feudal 
Conveyancing,  p.  436,  Menzies's  Lectures  (1st  edition),  p.  821, 
and  Montgomerie  Bell*s  Lectures,  p.  751. 

"The  Lord  Ordinary  can  find  no  room  for  distinction  in 
principle  between  the  cases  to  which  he  has  now  referred  and 
the  present  The  only  distinction  suggested  by  the  defenders 
was  that  arising  out  of  the  circumstance,  that  here  the  trustee, 
Mr.  Brock,  or  rather  the  defender,  Alexander  Gilmour,  as  having 
come  into  his  place  as  jutlicial  factor,  on  the  purposes  of  the 
trust  being  fulfilled,  disponed  the  subjects  in  question  to  John 
M'Ghie  Gilmour,  who  in  point  of  fact  was  the  son  and  heir  of 
the  truster,  entitled  to  succeed  to  him.  But  it  must  be  borne 
in  mind  that  there  was  no  express  power  in  the  trust-deed  to 
Mr.  Brock  to  convey  the  residue  to  John  M'Ghie  Gilmour,  and 
that  that  individual  never  became  vested  by  service  or  other- 
wise in  the  radical  right  and  title  which  had  all  along  remained 
in  his  father,  William  Gilmour,  and  which  was  at  his  death,  and 
has  ever  since  been  in  haereditaU  jacente  of  him.  The  disposition 
therefore  by  the  judicial  factor  in  favour  of  John  M'Ghie 
Gilmour  must  be  held  to  have  been  granted  by  the  judicial 
factor  without  any  warrant  or  authority,  and,  as  already  said, 
no  such  warrant  or  authority  is  to  be  found  in  the  trust-deed 
itself,  for  according  to  its  terms,  the  reversion  was  expressly 
declared  to  belong  to  the  truster,  and  the  trustee  taken  bound 
to  convey  it  to  him.  Besides,  from  the  very  nature  of  a  trust 
bearing  in  gremio  of  the  deed  to  be  granted  for  a  limited  pur- 
pose, that  purpose  being  fulfilled,  the  radical  right  and  title  of 
the  truster  necessarily  revived  without  the  necessity  of  any  rc- 
oonveyance  by  the  trustee.  The  radical  right  and  title  thus 
remaining  from  the  beginning  in  William  Gilmour,  under  burden 
merely  of  the  trust  right,  and  having  prior  to  the  disposition  by 
the  judicial  factor  in  favour  of  John  M'Ghie  Gilmour  been 
entirely  freed  from  that  burden,  it  secma  to  the  Lord  Ordinary 
to  be  incontrovertible  that  the  judicial  factor  had  no  power 
whatever  to  grant  such  a  disposition.  Had  John  M'Ghie 
Gilmour  taken  up  the  succession  of  his  father,  William  Gilmour, 
and  put  himself  in  the  place  of  that  individual  quoad,  the  sub- 
jects in  question  by  service  or  otherwise,  the  matter  might  have 
stood  very  differently,  for  on  that  assumption  the  pursuer's  right 
and  title  would  have  been  cut  of,  whether  the  disposition  by  the 
judicial  factor  could  in  itself  be  held  to  be  an  efficacious  and 
habile  title  or  not. 

"The  Lord  Ordinar}'  has  only  further  to  observe,  that  he 
has  been  unable  to  see  that  the  discharge  by  the  Court  of  the 
judicial  factor  can  be  held  to  affect  in  the  least  the  question 
"which  has  now  been  discussed,  more  especially  seeing  that  it  is 
expressly  admitted  by  the  defenders,  in  their  answer  to  the 
1 2th  article  of  the  pursuer's  condescendence,  that  the  defender 
Alexander  Gilmour,  as  judicial  factor,  did  not  apply  for  or 
receive  any  antecedent  warrant  or  authority  from  the  Court  to 
grant  the  dis]»08ition  in  favour  of  John  M'Ghie  Gilmour,  and 
also  that  the  other  defen-^er,  as  curator  bonis  of  that  individual, 
did  not  apply  to,  or  receive  any  authority  from,  the  Court  to 
eoncur  in  that  disposition,  or  to  make  up  a  title  to  the  subjects 
in  the  person  of  John  M'Ghie  Gilmour,  and  that  no  such  title 
by  service  or  otherwise,  was  ever  made  up.*' 

The  defender  reclaimed,  and  argued — 

There  were  three  principal  questions  in  the  case,  (1.)  Whether 
H  was  legally  possible  for  the  trustee  to  convey  the  estate  to 


the  heir-at-law  of  the  truster,  so  that  merely  by  that  conveyance 
the  heir  should  have  a  title  to  the  estate ;  (2.)  Whether  the 
validity  of  the  conveyance  was  affected  by  the  nature  of  the 
trust ;  and  (3.)  Whether  in  addition  to  the  conveyance  a  general 
service  to  the  truster  was  requisite  to  put  the  heir  m  tittio. 

In  regard  to  the  first  question,  no  doubt  the  radical  right 
remained  in  the  granter,  but  still  the  trustee  might  convey,  and 
was  bound  to  convey  the  right  in  which  he  was  infef t,  of  which 
he  was  proprietor.  Besides,  in  this  case  the  trustee  had  taken 
entry  with  the  superior,  and  that,  although  it  did  not  alter  his 
relations  to  the  truster,  made  this  difference  on  the  feudal 
nature  of  the  right  that  in  point  of  form  the  trustee*s  title  be- 
came the  principal  title. 

Inregard  to  the  second  question  there  was  no  doubt  a  difference 
between  a  trust  for  behoof  of  creditors,  and  a  trust  preparatory 
to  testamentary  provisions.  In  either  case  the  radical  right  was 
in  the  truster,  but  nevertheless  there  was  an  estate  in  the  trustee 
of  which  he  could  grant  a  conveyance. 

In  regard  to  the  third  question,  there  was  no  necessity 
for  a  general  service  by  the  heir  to  the  truster,  for  the 
truster,  having  died  before  the  trust  purposes  were  fulfilled, 
could  not  have  demanded  a  reconveyance  from  the  trustee. 
Then  the  trustee  had  made  up  a  title  to  the  estate  by 
declaratory  adjudication  and  entry  with  the  superior.  So 
his  title  was  in  form  the  leading  title,  and  there  was  practically 
nothing  in  the  truster  which  might  be  taken  up  by  service  to 
him.    So  there  was  no  necessity  for  service  to  the  truster. 

The  fact  that  the  heir  was  a  lunatic  did  not  invalidate  the 
conveyance,  for  if  he  had  been  gui  juris  he  could  have  demanded 
a  conveyance  from  the  trustee,  but  as  he  was  not  sui  juris  his 
curator  bonis  was  bound  to  make  up  a  title  to  the  estate  in  the 
person  of  the  heir. 

Argaed  for  the  pursner — 

The  effect  of  the  trust-deed  was  not  to  convey  the  estate 
away  from  the  truster,  but  merely  to  impose  a  buriden  upon  it. 
The  estate  remained  in  the  person  of  the  truster,  and  the  only 
thing  the  trustee  ever  had  was  a  burden.  Then  even  if  the 
conveyance  had  been  a  habile  mode  of  making  up  a  title  to  the 
estate,  the  curator  had  no  right  to  authorize  the  conveyance, 
for  the  estate  was  conquest  in  the  person  of  the  truster,  and  the 
lunatic  being  his  only  son,  was  heir  both  of  line  and  conquest, 
and  so,  when  he  made  up  a  title,  the  conquest  was  converted 
into  heritage,  and  the  Court  would  never  allow  a  curator  to  do 
anything  technical  for  a  lunatic,  the  effect  of  which  would  be  to 
change  the  succession. 

Authorities  cited : — 2  Bellas  Commentaries,  pp.  391  and  496  ; 
Campbell  v.  Edderlines*  Creditors,  14th  January  1801,  M. 
Adjudication,  Appendix  No.  11;  Rose  v,  Fraser,  26th  Jan. 
1709,  1  Ross's  Leading  Cases,  p.  452;  Brock  v.  Johnstone, 
23d  November  1827,  6  S.  p.  113;  Winchelsea  and  Others 
(Trustees  of  Lady  Essex  Ker)  v,  Bellenden  and  Others,  17th 
June  1825,  1  W.  and  S.,  p.  381 ;  Bell's  Prin.,  sect.  1683; 
Rutherford  v.  Nisbett*s  Trustees,  12th  Novenjber  1830,  ante, 
vol.  iii.  p.  3 ;  Gordon's  Trustees  v.  Harper,  4th  December  1821, 
F.  C. ;  Young's  Trustees  v.  Young,  19th  July  1867,  ante,  voL 
xxxix.  p.  611  ;  Ersk.  Inst.  i.  7,  sects.  14,  17,  and  18 ;  Ross  v, 
Ross,  3l8t  January  1793,  M.  5545;  Grahame  v.  Earl  of 
Hopeton,  6th  March  1798,  M.  5599;  McMillan  v,  Campbell, 
14th  August  1834,  7  W.  and  S.  441. 

Lord  Justice-Clerk. — The  question  to  be  decided  in  this 
case  arises  under  the  followingcircumstances : — The  late  William 
Gilmour  executed  on  23d  February  1848  a  trust-deed  for  be- 
hoof of  his  creditors,  whereby,  on  the  narrative  that  he  was 
unable  to  meet  his  engagements,  and  in  order  to  prevent  pre- 
ferences, and  with  a  view  to  the  equal  distribution  of  his  estate, 
he  conveyed  to  James  Brock,  accountant  in  Glasgow,  as  trustee 
for  the  purposes  therein  after-mentioned,  the  whole  of  his  means 
and  estate.  The  purposes  were — 1st,  to  secure  to  the  granter 
the  privileges  conferred  by  the  2d  and  3d  Victoria,  cap.  41, 
as  a  bankrupt ;  2d,  to  hold  the  means  and  estate  in  trust  for 
behoof  of  the  just  and  lawful  creditors  of  the  granter,  with 
power  to  the  trustee  to  sell  the  estate  and  to  grant  all  necessary 
titles  ;  3cf,  for  the  purpose  of  dividing  among  the  creditors  the 
produce  of  the  estate  when  realized;  4th,  that  the  creditors 
acceding  to  the  trust  should  not  be  held  to  snirender  any  secnri- 
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ties  held  by  them  ;  and,  in  the  5th  place,  the  deed  contains  a 
provision  that  **  these  presents  are  granted  with  and  under  the 
burden,  after  realizing  and  distributing  my  said  estate,  my  said 
trustee  or  trustees  shall  account  for  and  pay  over  to  me  any  sur- 
plus that  may  remain  after  the  payment  of  said  debt,  expenses, 
and  others  before  mentioned.'*  The  trustee  was  infeft  under 
this  disposition,  and  realized  certain  portions  of  both  the  move- 
able and  the  heritable  property.  The  truster,  William  Gilmour, 
died  in  1849,  and  James  Brock,  the  trustee,  died  in  July  1851,  at 
which  time  the  debts  had  not  been  fully  paid  off.  On  the  10th 
February  1862,  the  defender,  Alexander  Gilmour,  was  appointed 
judicial  factor  on  the  trust-estate.  He  made  up  his  title  to  the 
heritable  property  by  declaratory  adjudication  and  entry  with 
the  superior,  and  continued  to  possess  down  to  the  year  1871» 
before  which  time  the  whole  debts  had  been  paid  and  a  large 
reversion  of  the  estate  remained,  chie6y  consisting  of  heritable 
property.  William  Gilmour  left  a  son  and  a  daughter,  both  of 
whom  were  imbecile.  James  Gilmour,  another  brother  of  the 
truster,  and  the  heir  in  heritage  of  the  imbecile  son  John  M'Ghie 
Gilmour,  was  appointed  his  curator  bonis  in  1869.  Tlie  daughter 
died  in  1869.  In  1871,  Alexander  Gilmour,  the  judicial  factor, 
executed  a  disposition  of  the  trust-estate  in  favour  of  John  M'Ghie 
Gilmour,  who  was  then  and  had  aU  along  been  in  a  state  of  im- 
becility ;  and  on  this  disposition  infeftment  was  taken  in  his 
name.  Thereupon,  Alexander  Gilmour  presented  a  petition  to 
the  Court  for  exoneration  and  discharge,  narrating  the  disposition 
which  he  had  thus  granted,  and  obtained  decreet  of  exoneration, 
dated  19th  July  and  17th  October  1871.  John  M'Ghie  Gilmour, 
the  son,  never  made  up  any  other  title  as  the  heir  of  the  truster ; 
and  he  having  died  in  1872,  the  heritable  property  is  now  claimed 
in  this  action  by  the  immediate  elder  brother  of  the  truster,  who 
has  served  himself  heir  of  conquest  in  general  to  the  truster  and 
to  his  son.  On  the  other  hand,  James  Gilmour,  who  is  the  heir 
in  heritage  of  the  deceased  John  M'Ghie  Gilmour,  claims  the 
heritable  property  in  that  character.  The  question  we  have  to 
decide  is  whether  John  M'Ghie  Gilmour,  the  son  of  the  truster, 
died  lawfully  vest  and  seised  in  the  heritable  property.  The 
Lord  Ordinary  has  found  he  did  not,  and  I  am  of  opinion  that 
his  judgment  is  right. 

The  question  turns  mainly  upon  the  effect  of  the  trust-dis- 
position granted  by  William  Gilmour  in  1848.  Ever  since  the 
case  of  the  Creditors  of  Edderline,  14th  January  1801,  it  has 
been  settled  that  an  infeftment  under  a  trust-disposition  for 
payment  of  the  creditors  of  the  tnister  does  not  divest  the 
granter  of  the  feudal  title  to  the  subjects  conveyed,  but  only 
creates  a  burden  on  that  title.  Such  a  deed,  when  combined 
with  a  power  of  sale,  gives  the  trustee  a  title  to  grant  a  sufficient 
conveyance  to  a  purchaser,  just  as  an  heritable  bond  and  dis- 
position in  security  gives  a  similar  power  to  a  creditor ;  although, 
no  doubt,  the  powers  of  a  trustee  under  such  a  conveyance  maj'^ 
be  free  of  some  of  the  impediments  which  stand  in  the  way  of 
a  sale  by  an  heritable  creditor.  But,  excepting  in  so  far  as 
creditors  accede  to  such  a  trust,  it  is  nothing  ;  and  if  the  estate 
be  not  sold,  or  in  so  far  as  it  may  not  be  sold,  the  title 
of  the  trustee  is  nothing  but  a  burden  or  security,  which 
may  be  terminated  and  extinguished  by  a  simple  discharge, 
or  by  the  payment  of  the  debts  aliunde.  Meanwhile  the 
title  of  the  granter  remains  to  all  effects  precisely  as  it  was 
before  the  trust  was  granted,  subject  only  to  the  security  thereby 
created,  and  the  acts  of  the  trustee  in  conformity  with  the  powers 
conferred  upon  him. 

These  principles  have  been  well  fixed,  and  are  laid  down  in 
all  books  of  conveyancing  as  settled  law.  Such  a  deed  being  a 
conveyance  int^r  vivos,  the  conditions  of  which  qualify  any  in- 
feftment which  can  be  taken  upon  it,  is  entirely  different  in  its 
feudal  effect  from  an  absolute  conveyance  in  trust  mortis  causa, 
or  an  absolute  conveyance  inter  vivos,  qualified  by  a  latent  or  un- 
disclosed trust.  In  both  of  the  last  cases  the  granter  is  divested 
of  his  feudal  right.  In  the  first  ca&e  absolutely,  as  in  the  case  of  a 
mortis  causa  disposition.  In  the  second  case  the  granter  has 
nothing  left  but  &jus  crediti  to  enforce  the  personal  right  to  ob- 
tain a  reconveyance.  But  in  neither  of  these  cases  the  feudal 
fee  is  transferred.  In  the  case  of  a  mortis  causa  disposition  the 
absolute  fee  conferred  by  the  granter  may  come  to  be  held,  from 
failure  of  purposes,  for  the  heir-at-law.  In  the  case  of  an  inttT 
tiros  absolute  conveyance,  qualified  by  a  latent  trust,  the  radical 
right  to  obtain  a  conveyance  remains  with  the  granter.     But 


when  the  infeftment  proceeds  on  a  disposition  executed  inter  viroi 
for  the  payment  of  creditors,  the  fee  remains  undisturbed  in  the 
person  of  the  granter,  who  continues  to  be  as  free  to  deal  with 
it  as  he  is  after  granting  any  other  heritable  security. 

This  was  the  doctrine  established  in  the  case  of  Edderline. 
Lord  President  Campbell  has  a  note  on  bis  papers  in  this  case, 
expressive  of  a  doubt  whether  an  adjudication  led  by  a  creditor 
against  the  trustee  would  not  also  have  been  good.  But  tfaii 
doubt  does  not  affect  the  general  doctrine,  and  must  have  pro- 
ceeded on  the  trustee's  power  to  sell  for  payment  of  debt.  The 
question  arose  more  than  once  in  election  cases,  whether  atnist 
conveyance  for  payment  of  debt  divested  and  disfranchified  the 
granter.  In  one  of  these,  Donaldson,  11th  Mairch  1786,  Lord 
Braxfield  said,  **  as  long  as  the  estate  is  not  sold  it  is  my  pro- 
perty. And  I  may,  when  I  please,  denude  the  trustees  by  pay- 
ing off  the  debt"  Lord  Eskgrove  observed,  "  the  right  is  in  tlie 
debtor,  although  the  creditors  have  power  to  selL'' — 2  HaOa 
994. 

The  same  question  arose  in  Campbell  v.  Speirs,  which  is  tk 
more  in  poini^  because  in  that  case  the  trustees  had  granted  a 
renunciation  of  their  procuratory  of  resignation  in  favour  of  tLe 
heir-apparent.  The  Court  did  not,  however,  proceed  on  that,  but 
on  the  groimd  that  the  granter  had  never  been  divested.  On  tha 
renunciation  President  Campbeirs  note  bears  in  reference  to  the 
recon  veyance  by  the  trustee.  He  says,  '  *  I  doubt  if  it  be  a  feodal 
method  of  Sir  Alexander  in  the  superiority."  But  he  held  lie 
had  never  been  divested.  "  Infeftment  (is)  in  security  until  sile 
actually  takes  place,  which  will  of  course  actiially  denude  him. 
But  in  the  meantime  the  estate  belongs  to  nobody  but  him."— 
1  Boss  465.  These  two  cases  may  he  coni]iared  with  that  of 
Ferguson  v.  Fairlie,  5  S.  938,  in  which  a  disposition  txfaek 
absolute,  but  in  reality  granted  in  trust  to  split  superiority  aad 
property,  was  found  to  divest  the  granter. 

The  case  of  Macmillan,  which  occurred  in  1839,  recogoiaa 
this  distinction  in  the  clearest  possible  manner.  The  questioB 
there  was  whether  an  heritable  proprietor,  who  had  granted  a 
ttust-disposition  for  payment  of  debt,  and  had  taken  an  iiief^ 
fectual  reconveyance  from  the  trustee,  could  execute  a  vahd  ««- 
tail.  Lord  Moncreiff  held  that  he  could,  and  the  Court  and  tb 
House  of  Lords  affirmed  the  judgment — the  reason  being  tkil 
he  had  never  been  divested.  He  says  in  his  note  that  *•  the  cue 
of  Edderline  settles  the  point  that  a  trust  conveyance,  alnuit 
identical  with  the  trust  in  the  present  case,  does  not  divest  the 
granter  of  his  feudal  title,  and  is  only  to  be  considered  as  a  W 
den  on  that  title."  Such  I  apprehend  is  now  well  fixed  u  i 
principle  of  feudal  conveyancing.  Thus  Mr.  Montgomerie  Befl 
says,  vol.  2,  p.  751,  dealing  with  trust  for  payment  of  creditt-n, 
"  the  trust  merely  created  a  burden  on  his  right,  and  on  follil- 
ment  of  the  purposes  the  burden  is  extinguished,  and  the  Imdi 
are  at  his  free  disposal,  just  as  if  he  had  granted  a  bond  and  dii- 
position  in  security  to  a  creditor,  and  had  paid  and  obtained  a 
discharge  of  the  debt." 

These  principles  are  hardly  disputed  by  the  defenders  in  tla 
case.  But  it  was  argued  with  very  great  ability  that,  althon^ 
it  is  quite  true  that  a  trust  of  this  description  only  burdens  tie 
right  of  the  granter,  yet  that  the  granter,  or  his  heir,  may.  if  lie 
think  fit,  avail  himself  of  the  trust  infeftment,  and  accept  a  cot- 
veyance  from  the  trustee  as  a  feudal  title  to  the  lands,  jnft  u 
a  purchaser  from  the  trustee  might  have  done ;  and  we  bare 
been  referred  to  the  case  of  Lady  Essex  Ker  as  establishing  tie 
proposition,  that  where  there  is  a  formal  feudal  title  in  a  trusttff, 
and  a  ra<lical  title  remaininjor  in  the  truster  to  the  same  landi, 
the  person  entitled  to  the  radical  right  may  select  which  of  tke 
two  rights  he  chooses  to  be  the  foundation  of  his  own  feudal 
progress. 

T)iere  appear  to  be  two  conclusive  answers  to  the  doctiise 
contended  for  in  this  plea.  I  do  not  doubt  that  a  title  may  lo 
stand  that  the  proprietor  having  the  radical  right  may  use  a 
trust  title  as  the  foundation  of  his  feudal  progress,  although,  if 
he  had  chosen  to  disregard  it,  no  one  had  right  or  interest  to 
plead  on  the  trust  title.  A  strong  illustration  of  this  is  to  Ix 
found  in  the  case  of  Hose  r.  Eraser,  in  which  the  infeftmeot  of 
a  trust  disponee,  who  held  a  right  granted  for  election  pnrpcsn, 
and  apparently  absolute,  was  yet  held  to  entitle  the  widow  of 
the  granter  to  her  terce.  But  the  distinction  to  which  I  have 
already  adverted  lies  at  the  foundation  of  this  decision,  vix., 
between  a  right  which  is  ex/acie  abaolnte^  allhoa^  in  reality 
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only  a  trust,  and  a  right  which  is  ex  facie  only  a  burden  or  se- 
curity. 

The  distinction  is  well  illustrated  by  the  case  of  Lady  Essex 
K^r.  In  that  case  the  Duke  of  Uoxbur;5h  had  granted  a  trust- 
disposition  mortis  causa  for  certain  purposes  to  be  declared. 
These  purposes  were  declared  on  deathbed,  and  they  were  re- 
duced by  the  hieir-at-law.  Thereafter  the  heir-at-law  grauted  a 
trust- bond,  on  which  adjudication  followed  at  the  instance  of 
the  trustee,  with  a  view  of  making  up  a  title ;  and  a  conveyance 
to  the  decree  of  adjudication  was  granted  to  the  heir-at-law  by 
the  trustee.  But  instead  of  proce&ling  to  complete  the  adjudi- 
cation title,  the  heir-at-law  accei>ted  a  disposition  from  the  trus- 
tee under  the  mortis  causa  settlement,  and  completed  a  title 
under  that  deed.  The  title  so  completed  was  sustained  by  the 
Court.  But  in  that  case  the  title  of  the  trustee  was  entirely 
UQqualifie<l.  By  the  failure  of  the  purposes  it  resolved  into  a 
trust  for  the  heir-at-law,  which  no  one  but  the  heir-at-law  could 
make  available,  and  which,  had  he  thought  of  it,  ho  might  en- 
tirely have  disregarded.  But  such  a  case  is  entirely  different 
from  a  title  which  on  the  face  of  it  was  from  first  to  last  nothing 
bnt  a  burden. 

The  application  which  was  made  of  this  case  in  the  case  of  Mac- 
millan  was  founded  on  the  opinion  expressed  by  the  Court  that 
the  heir-at-law  might  have  completed  his  title  by  proceeding  on 
the  adjudication, — proving  that  the  ra<lical  title  still  remained 
w»  hereditate  jacente  of  the  Duke  of  Iloxburgh.  This  was  doubted 
by  Lord  Gifford  in  giving  judgment  in  the  House  of  Lonls  (1  W. 
and  S.,  p.  395) ;  but,  even  if  it  did,  the  trust-title,  for  want  of 
purposes,  was  a  trust  only  for  the  heir-at-law.  But  it  was  on 
the  face  of  it  an  absolute  title  as  against  the  rest  of  the  world  ; 
and  if  the  heir  chose  to  use  it  as  part  of  his  feudal  progress,  it 
was  good  in  point  of  form,  and  no  one  could  challenge  it. 

Although  it  were  otherwise,  the  case  which  we  have  at  present 
before  us  stands  very  diflferently.  Even  supposing  that  the  heir- 
at-law  had  a  right  to  accept  the  title  of  his  ancestor's  trustee  as 
the  regulating  title  of  his  estate,  I  doubt  greatly  if  the  judicial 
factor  on  the  estate,  at  his  own  hand,  and  without  the  authority 
of  the  Court,  was  entitled  to  complete  the  title  of  the  lunatic  in 
that  way.  Supposing  there  ha. I  been  an  option,  it  was  one  which 
the  lunatic  could  not  declare,  and  which,  without  judicial  au- 
thority at  all  events,  the  judicial  factor  could  not  make.  I  am, 
therefore,  of  opinion  that  the  reconveyance  by  the  j  udicial  factor 
i^ould  have  operateti  nothing  but  a  discharge  of  the  burden ;  and, 
even  in  that  view,  being  granted  to  one  who  did  not  represent 
the  grantor,  was  a  mere  nullity. 


The  other  Judges  concurred. 


Adhere, 


Act,  Millar,  Q.C.,  Crichton  ;  D.  Crawford  and  J.  Y.  Guthrie, 
S.S.C.  Agents.— Alt,  SoUcitor-General  (Ckrk,  Q.C.),  Balfour; 
Bonald  and  Ritchie,  W.S.  Agents,  A.L. 


July  3,  187  3. 

second  dfvision. 

Hannah  Moore  Macadam  and  Others,  Punuers, 

V,  Margaret  Macadam,  Defender, 

Pf  ocess — Jurisdiction — Forum  competens — Forum  conveniens — 
Arrestment  ad  f undandam  jurisdictionem  —A  father  who  died 
domiciled  in  Scotland  left  his  estate  to  his  widow  in  liferent, 
and  children  in  fee,  and  appointed  his  widow  his  solo  exe- 
cutrix. The  widow  went  to  reside  in  Englanfl,  where  she 
took  out  letters  of  administration  to  the  estate.  She,  int^  alioy 
invested  a  sum  of  £2000  of  the  executry  funds  on  debenture 
with  an  English  railway  in  her  own  name.  On  her  death,  one 
of  the  daughters,  also  resident  in  England,  took  out  letters  of 
administration  to  her  mother's  estate,  as  she  averred,  at  the 
request  of  the  rest  of  the  family,  and  as  a  matter  of  conveni- 
ence, and  for  the  sole  purpose  of  calling  up  the  sum  lent  by 
her  mother  on  debenture  bond  in  England,  and  handing  it  over 
to  an  agent  in  Scotland  who  was  employed  by  the  family  in 
winding  up  their  father's  estate.  This  agent  thereafter  paid 
the  shwres  of  their  father's  estate  to  all  the  children,  except 
one  son  who  resided  in  the  West  Indies  and  who  died  shortly 


after  his  mother,  leaving  children  in  pupilarity.  The  agent 
afterwards  became  bankrupt,  and  the  children  of  the  brother, 
who  had  died  without  obtaining  payment  of  his  share, 
having  arrested  to  found  jurisdiction,  sued  the  sister  as 
executrix  of  her  mother,  for  the  sums  due  to  them  out  of 
their  father's  estate. 

Hdd  that  the  liability  of  the  executrix  being  personal,  the 
arrestments,  even  if,  as  alleged,  of  her  own  funds  merely, 
were  sufficient  to  found  jurisdiction,  and  that  this  Court  had 
jurisdiction  to  try  the  case. 

Obstn-oeil  per  Lord  Justice-Clerk,  that  though  this  Court  was 
forum  competens f  it  was  not  foi'um  conveniens  to  try  the  case. 

This  action  was  at  the  instance  of  the  children  of  the  late 
Thomas  Macadam,  junior,  with  consent  of  their  mother 
Mary  Ann  Macadam,  against  his  sister,  Margaret  Macadam, 
dauofhter  and  administratrix  of  the  late  Hannah  Breeze 
or  Macadam,  widow  of  the  late  Thomas  Macadam,  senior. 
The  object  of  the  action  was  to  recover  the  balance  of  a 
legacy  and  share  of  residue  left  by  Thomas  Macadam, 
senior,  to  his  son,  the  said  Thomas  Macadam,  junior,  the 
father  of  the  pursuers. 

Thomas  Macadam,  senior,  died  domiciled  in  Newton- 
Stewart  in  Scotland  on  12th  March  184S,  leaving  a  will 
dated  7th  May  1845,  by  which  he  gave  to  Hannah  Breeze 
or  Macadam,  his  wife,  full  power  and  possession  of  every- 
thing belonging  to  him  during  her  life,  appointed  her  his 
sole  executrix,  and  directed  his  property  at  her  death  to 
bo  divided  amongst  his  family,  and,  inter  alia,  he  be- 
queathed to  Thomsis  Macadam,  his  son,  the  sum  of  £750, 
besides  leaving  him  a  share  of  the  residue  of  his  estate. 

On  the  death  of  the  said  Thomas  Macadam,  senior,  his 
widow,  Hannah  Breeze  or  Macadam,  who  went  to  reside 
in  England  and  remained  there  till  her  death,  obtained 
letters  of  administration  from  the  Court  of  Probate  at 
Chester,  dated  27th  July  1848,  and  intromitted  with  and 
life  rented  his  estate.  She  died  on  31st  July  1864,  and 
the  defender,  her  daughter,  who  also  resided  in  England, 
as  one  of  the  next  of  kin,  obtained  letters  of  administra- 
tion to  her  estate  from  the  District  Court  of  Probate  at 
Manchester,  dated  14th  September  1865. 

The  pursuers  averred  that  the  defender  thereafter  pro- 
ceeded to  intromit  with  and  realize  the  estates  of  the  said 
Thomas  Macadam,  senior,  as  well  as  of  his  widow,  and  to 
pay  some  of  the  legacies  due  under  the  will  of  the  former ; 
that  she  gave  in  a  residue-duty  account  of  the  estate  of 
the  said  Thomas  Macadam,  senior,  in  which  she  stated 
the  amount  of  the  estate  at  £4351,  and  in  a  declaration 
appended  to  said  residue-account,  emitted  by  her,  she 
declared  that  she  was  entitled  and  intended  to  retain  said 
sum  for  *^  my  own  use,  and  for  the  use  of  my  brothers  and 
sisters,  being  children  of  the  deceased,  namely,  Thomas, 
William,  Hannah,  Anne,  and  Mary." 

Thomas  Macadam,  junior,  survived  his  mother,  but  died 
on  I2th  August  1864,  without  having  received  payment 
of  his  legacy  of  £750,  or  of  any  share  of  the  residue  of 
his  father's  estate.  The  pursuers  further  stated  that  the 
defender,  at  the  time  of  her  mother's  death,  employed 
the  late  Mr.  David  Martin,  writer  in  Newton- Stewart,  to 
wind  up  her  father  and  mother's  estate,  and  Mr.  Martin 
regularly  remitted  the  interest  on  her  husband's  legacy  and 
share  of  residue  to  the  said  Mrs.  Mary  Ann  Macadam,  the 
pursuers'  mother,  but  no  part  of  the  principal  sums  had 
ever  been  paid  to  her  or  them. 

They  therefore  sued  the  defender  for  these  principal 
sums,  and  as  she  resided  fnrth  of  Scotland,  arrestments  to 
found  jurisdiction  were  used  in  the  hands  of  various  parties, 
debtors  to  her,  though  whether  personally  or  as  executrix 
of  her  mother  was  not  stated  on  record. 
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In  defence  the  defender  stated — 

"  Stat.  6.  On  the  death  of  her  hushand,  Mrs.  Hannah  Breeze 
or  Macadam  obtained  letters  of  admin istration  from  the  Court 
of  Probate  at  Chester,  dated  27th  July  1848,  and  intromitted 
with  and  liferented  his  estate.  She  employed  Mr.  David  Martin, 
writer,  Newton-Stewart,  to  act  as  agent  in  the  succession  of  her 
late  husband,  and  he  thereafter  attended  to  her  interest  in  the 
heritable  subjects  in  Newton-Stewart  He  continued  to  act  as 
agent  down  to  her  death,  and  with  the  concurrence  and  ac- 
quiescence of  all  interested,  the  realization  and  division  of  her 
said  husband^s  succession  at  her  death  among  the  beneficiaries 
were  left  to  him  entirely,  tbe  family  having  complete  confidence 
in  his  integrity. 

"  Stat.  6.  Mrs.  Macadam  invested  a  sum  of  £2000  belonging 
to  the  executry  estate  of  her  husband  on  debenture  bond  with 
the  Great  Western  Kailway  Company,  and  on  her  death  the 
company  refused  to  take  the  discharge  of  the  beneficiaries,  and 
required  the  appointment  of  an  executor.  This  was  caused 
entirely  by  the  widow  having  lent  the  £2000  in  her  own  name, 
instead  of  herself  in  liferent,  and  the  beneficiaries  in  fee.  To 
obviate  the  difficulty,  Mr.  Martin  suggested  that  the  defender 
should,  as  a  matter  of  convenience,  allow  herself  to  be  named 
administratrix  of  her  mother.  Her  appointment  as  admin- 
istratrix was  accordingly  applied  for,  not  upon  her  father's 
estate,  but  upon  that  of  her  mother,  and  letters  of  administration 
were  duly  granted  to  her  on  the  14th  September  1865,  in  Her 
Majesty's  Court  of  Probate  in  the  District  Registry  at  Man- 
chester. A  stamped  inventory  had  to  be  given  up  to  the  Inland 
llevenue  following  on  her  appointment  as  administratrix,  and 
the  Government  was  so  satisfied  as  to  the  mistake  of  the  widow 
investing  the  money  in  her  own  name,  that  they  afterwards  re- 
turned the  inventory-duty.  The  letters  of  administration 
expressly  stated  that  they  were  of  all  and  singular  the  personal 
estate  and  effects  of  Hannah  Breeze  Macadam,  late  of  8G  Dorset 
Street,  Hulme,  Manchester,  in  the  county  of  Lancashire,  who 
died  on  31st  July  1864,  a  widow,  intestate,  and  had  at  the  time 
of  her  death  her  fixed  place  of  abode  at  No.  86  Dorset  Street 
aforesaid,  and  that  said  letters  of  administration  were  granted 
by  Her  Majesty's  Court  of  Probate  to  the  defender  as  one  of 
the  natural  and  lawful  children,  and  one  of  the  next  of  kin  of 
the  intestate.  The  amount  of  the  said  succession  was  sworn  as 
imder  £8000. 

**  Stat.  7.  The  title  so  made  up  was  intimated  to  the  Great 
"Western  Railway  Company,  and  on  23d  October  1865,  the 
amount  of  the  debenture,  with  the  interest  due  thereon  since 
Mrs.  Macadam's  death,  was  paid  to  Mr.  Martin  by  the  company 
on  the  discharge  of  the  defender. 

**Stat.  8.  The  defender  never  intromitted  with  any  portion 
of  her  father's  succession,  nor  did  she  pay  any  legacies  or  any- 
thing else  in  connexion  with  that  estate.  All  this  was  done  by 
Martin  himself,  who  managed  the  affairs,  and  in  whose  hands 
everything  was  left  by  the  whole  parties  interested.  The 
defender  never  employed  Martin  to  act  as  agent  in  the  succes- 
sion of  her  father,  the  said  Thomas  Macadam.  He  managed 
the  succession  previous  to  her  appointment  as  administratrix, 
and  at  the  widow's  death  the  affairs  were  allowed  to  remain 
under  his  management  by  the  surviving  family.  The  ofiico  of 
executrix  was  undertaken  by  her  solely  as  a  matter  of  con- 
venience and  expediency,  in  order  that  the  sum  due  under  the 
said  debenture  bond  might  be  uplifted.  As  administratrix  of 
her  mother,  she  paid  the  debt  due  from  her  mother's  executry 
to  the  representatives  of  her  father. 

**Stat.  9.  In  the  beginning  of  1866,  Martin  paid  the  whole 
beneficiaries  under  the  succession  of  the  said  Thomas  Macadam 
in  this  country  their  shares  of  his  estate.  The  pursuer,  Mrs. 
Mary  Ann  Macadam,  likewise  applied  to  Martin  on  22d  October 
1865,  on  behalf  of  her  children  and  herself,  for  the  share  of  that 
succession  to  be  sent  to  herself  and  her  children,  they  being  in 
needy  circumstances.  No  application  whatever  was  made  to 
the  defender  for  payment  of  that  succession,  or  any  complaint 
made  to  her  that  that  succession  was  not  divided.  The  first 
intimation  that  the  defender  received  about  the  share  of  the 
succession  falling  to  the  pursuers  not  having  been  paid,  was  a 
letter  received  by  her  from  Mr.  A.  B.  Matthews,  solicitor, 
Newton-Sbewart,  the  pursuers'  agent,  intimating  her  respon- 
sibility for  the  whole  amount  of  said  share.     Martin  died  on 


28th  June  1871.  His  estate  was  sequestrated  on  1st  May  1872, 
and  the  intimation  to  her  of  the  claim  sued  for  was  for  tie  first 
time  made  on  16th  October  1872,  by  the  said  Mr.  Matthews. 
Between  the  date  of  the  death  of  the  testator's  widow  and  the 
date  of  this  intimation,  a  period  of  eight  years  and  three  months 
had  elapsed,  and  during  all  this  time  the  defender  never  heard 
anything  about  the  share  of  the  succession  falling  to  the  pur- 
suers not  having  been  paid  or  settled,  and  about  six  and  a  half 
years  had  elapsed  since  she  had  received  her  share,  and  had 
discharged  the  succession  thereof.  Daring  all  that  time  she 
was  in  the  belief  that  the  share  of  the  succession  falling  to 
Thomas  Macadam  had  been  paid  to  the  pursuers  at  or  soon  after 
the  settlement  in  March  1866." 

Pleaded  for  the  pursuers — 

1.  The  defender  was  amenable  to  the  jurisdiction  of  tbe 
Supreme  Courts  of  Scotland  in  respect  of  said  arrestments  and 
the  funds  thereby  attached.  2.  The  defender  having,  is 
executrix  foresaid,  realized  and  intromitted  with  the  estates  of 
the  said  Thomas  Macadam,  senior,  was  liable  in  the  sum  sued 
for,  as  the  proportion  of  said  estates  falling  to  the  said  Thomas 
Macadam  (junior),  and  now  resting-owing  and  due  to  the  pur- 
suers. 

Pleaded  for  tbe  defender — 

1.  No  jurisdiction,  in  respect  that  the  defender  was  im^ 
resident  in  this  country,  and  no  funds  belonging  to  the  executry 
estate  of  the  mother  had  been  attached  by  the  arrestments  wi 
fandandam  jurisdictionem  used  by  the  pursuers. 

The  Lord  Ordinary  (Mure),  on  25th  March  1873,  pro- 
nounced this  interlocutor  : — 

"  Repels  the  first  plea  in  law  for  the  defender,  in  so  far  as  it 
is  pleaded  as  preliminary,  and  excluding  the  jurisdiction  of  thii 
Court ;  and  appoints  the  case  to  be  put  to  the  roU  for  fortlur 
procedure. 

"  Note, — ^This  case  is  in  some  respects  not  free  from  difficsl^, 
but  in  tho  view  the  Lord  Ordinary  takes  of  it,  the  qnestioB 
raised  is  not  so  much  one  of  jurisdiction  as  of  forum  compdoM 
or  conveniens^  which  is  not  made  the  matter  of  a  separate  plea 
in  defence,  and  which  the  case  of  Bro'wn's  Trustees,  17th  Ike 
1830,  mainly  relied  on  by  the  defender,  truly  was. 

*'  The  circumstances  of  the  case,  however,  are  in  some  respects 
different  from  those  of  Brown's  trustees;  for  the  present  ii 
not  strictly  speaking  an  action  in  which  an  executor  is  called  to 
account  for  the  execution  of  his  office,  or  to  enter  into  a  general 
accounting  relative  to  the  affairs  of  the  deceased  party  dying 
abroad  ;  but  one  in  which  the  defender  is  sued  for  payment  cl 
a  legacy  bequeathed  to  the  father  of  the  pursuers  by  the  late 
Mr.  Macadam,  senior,  and  for  which  the  defender  is  alleged  to 
be  liable  as  an  intromitter  with  Mr.  Macadam*s  estate  ;  and  as 
she  is  resident  in  England,  arrestments  to  found  jurisdiction 
have  been  used  in  this  country  of  certain  funds  admittedly 
belonging  or  due  to  the  defender,  but  whether  in  her  ownrigbi 
or  as  part  of  the  late  Mr.  Macadam's  estate,  does  not  distinctly 
appear.  The  case  therefore  is  one  in  which  the  jurisdiction  d 
this  Court  to  entertain  the  action  has,  it  is  thought,  been 
established  by  the  arrestments  used  against  the  defender,  and 
falls  to  be  dealt  with,  in  this  respect,  according  to  the  mles 
applied  in  the  cases  of  Campbell,  2d  March  1809,  Hume,  p.  258, 
and  Inverarity,  7th  March  1840,  2  D.  p.  816,  rather  than  thai 
of  Brown's  Trustees,  which,  as  explained  in  the  opinions  of  tlit 
Judges  in  the  case  of  M'Momie,  16th  January  1845,  was  not  a 
question  of  jurisdiction,  but  oi  forum  conveniens,  and  the  presesi 
case  is  distinguishable  from  that  of  Brown's  Trustees,  in  tUi 
respect  also,  that  although  probate  of  the  will  of  the  late  Mr. 
Macadam  and  of  the  defender's  mother  appeared  to  have  bees 
taken  out  in  England,  the  inventory  of  Mr.  Macadam's  estalB 
was  actually  given  up  and  recorded  in  Scotland,  where  the  wiD 
had  been  made,  and  the  greater  part  of  the  testator's  pn^>erty 
was  situated.  This  is  shown  by  the  residue  account  Na  22  ii 
process,  signed  by  the  defender,  and  which  appears  from  the 
statements  in  the  record  to  have  been  prepared  and  given  op  by 
an  agent  employed  on  her  behalf,  and  in  this  respect  the  ease  is 
not  dissimilar  in  one  of  its  features  to  that  of  M'Momis  already 
referred  to,  in  which  the  plea  to  jurisdiction  was  impelled,  bsr- 
ing  it  open  to  the  Court  to  deal  witii  the  qnestioii  ol/ras 
convemens  on  the  case  being  proceeded  with."* 
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The  defender  obtained  leave  to  reclaim,  and  argued — 
No  jnriadiction  had  been  founded,  because  the  defender  was 
sued  as  executrix,  but  no  exccutry  funds  were  arrested.  To 
found  jurisdiction  it  was  necessary  to  arrest  such  funds  as  could 
be  afterwards  made  available  by  arrestment  on  the  dependence 
or  otherwise.  Further,  even  if  it  were  held  that  proper  arrest- 
ments had  been  laid  on,  this  Court  was  not  the  forum  compeUns 
to  sue  an  English  executrix,  whose  intromissions,  if  any, 
liad  been  in  England.  —  Authorities  referred  to  :  Douglas, 
Heron  and  Co.  v.  Grant,  11th  November  1796,  3  Paton,  p. 
503 ;  Campbell  v.  Rucker,  2d  March  1809,  Hume,  p.  258 ; 
Houston  V,  Stirling,  3d  February  1824,  2  S.  p.  672  ;  Brown's 
Trustees  r.  Palmer,  17th  December  1830,  antey  vol.  iiL 
p.  146 ;  M'Master  v.  M'Master,  7th  June  1833,  arUe,  vol.  v.  p. 
414  ;  M'Momie  v.  Cowie,  16th  January  1845,  ante,  voL  xvii.  p. 
135;  Gillon  and  Co.  v.  Dunlop,  27th  February  1884,  ante,  vol. 
xxxvi.  p.  388 ;  Clements  and  Co.  v.  Macaulay,  16th  March 
1866,  ante,  voL  xxxviiL  p.  309  ;  Lindsay  r.  London  and  North- 
Western  Railway  Company,  20th  November  1855,  ante,  voL 
xxviiL  p.  17,  aff.  23d  February  1858,  ante,  vol.  xxx.  p.  336. 

At  advising — 

Lord  Justick-Clkrk. — ^This  case  might  certainly,  and  an  far 
as  I  see  conveniently,  have  been  tried  in  England  in  the  forum 
of  the  alleged  debtor ;  but  it  does  not  follow  that  this  Court 
liAB  not  jurisdiction  to  entertain  it.  l^e  objection  stated  by 
the  defender  that  the  funds  arrested  are  not  the  funds  of  the 
ezecntry  estate  cannot  be  sustained.  This  objection  would  have 
been  good  had  there  been  two  or  more  executors,  for  then  the 
arrestments  would  not  have  been  of  the  funds  of  the  debtor,  but 
liere  there  is  only  one.  The  obligation  of  the  executrix  is  per- 
sonal, limited  only  by  the  amount  of  the  inventory,  and  the 
arrestment  therefore  of  her  funds  is  sufficient  to  found  jurisdic- 
tion against  her. 

I  doubt,  however,  whether  an  EInglish  executor  should  in 
tiie  ordinary  case  bo  made  amenable  to  our  Courts  at  all,  or 
whether  it  is  in  this  case  advisable  to  exercise  the  jurisdiction 
founded  by  arrestment.  When  an  English  executor  comes  here 
be  10  responsible  in  our  Courts ;  but,  as  a  general  rule,  he  is 
responsible  to  the  jurisdiction  under  which  he  administers.  But 
tbj^  goes  to  the  question  whether  we  should  exercise  our  juris- 
diction in  such  a  case.  That  we  have  jurisdiction  I  do  not 
donbt. 

IjORD  Cowan.  —It  appears  to  me  that  the  only  question  before 
us  is,  whether  the  Scotch  Court  has  jurisdiction  ?  The  objec- 
tion taken  in  support  of  the  plea  of  no  jurisdiction  is,  that  the 
fond  arrested  is  of  such  a  nature  that  the  pursuer  is  not  entitled 
to  proceed  against  the  defender  upon  that  arrestment,  but  thatt, 
to  fonnd  jurisdiction,  funds  of  a  different  character  should  have 
been  arrested.  I  do  not  think  that  that  objection  is  well  founded, 
for  the  liability  of  the  executrix  is  personal,  and  therefore  the 
arrestment  of  personal  funds  is  sufficient  to  found  jurisdiction  ; 
■o  frhen  we  have  funds  arrested  in  Scotland  why  should  we  not 
allow  the  case  to  go  on  here  ? 

It  may  be,  although  it  was  not  argued  before  us,  that  the 
question  here  is  not  so  much  a  question  of  jurisdiction,  as  of 
^firwn  conveniens,  I  do  not  think,  however,  that  the  question 
d  forum  conveniens  arises  here,  for  nearly  all  the  transactions, 
and  intromissions  with  the  executry  estate  which  gave  rise  to 
this  case,  took  place  in  Scotland,  and  I  therefore  think  that  the 
Scotch  Court  is  the  proper  Court  to  try  the  cause. 

It  is  not  suggested  by  any  of  the  pleas  in  law,  that  it  is  in 
EngUnd  that  this  case  should  be  considered,  nor  that  the  ques- 
tion at  issue  is  the  effect  of  the  English  letters  of  administration, 
but  the  only  question  raised  is  as  to  the  jurisdiction  of  this 
Conrt.  I  think  there  is  no  doubt  that  this  Court  has  jurisdic- 
tion, and  that  we  must  adhere  to  the  interlocutor  of  the  Lord 
Ordinary.  I  think,  however,  that  the  Lord  Ordinary  should 
baTe  simply  repelled  the  plea,  and  allowed  the  case  to  proceed. 

Lord  Bxnholmk  concurred. 

LoBD  Nkayss. — ^I  think  that  we  shonld  adhere  to  the  inter- 
looator  of  the  Lord  Ordinary.  This,  however,  is  a  case  in  which 
ve  shonld  be  oaatioas  not  to  anticipate  points  which  may  arise. 
It  i&TolTei  Mine  questions  of  English  law,  and  I  am  not  sine 


that  it  does  not  involve  some  questions  of  international  law 
also,  for  there  is  a  s|)ecialty  in  the  case.  The  estate  to  which 
Miss  Macadam  administered  executrix  was  not  her  mother's 
property,  although  it  was  vested  in  her  by  a  Scotch  executry 
title.  The  mother  had  only  a  liferent,  yet  the  defender  took 
up  the  estate  as  if  she  had  a  fee,  and  made  up  a  title  as  if  it 
had  been  the  mother's  absolute  property.  Now  if  a  party  in 
England  takes  out  letters  of  administration  for  the  purpose  of 
taking  possession  of  an  estate,  known  by  her  to  be  a  Scotch 
executry  estate,  the  question  arises  whether  she  does  not  subject 
herself  to  the  laws  which  govern  that  executry  estate.  That 
specialty,  however,  has  not  been  discussed. 

There  are  several  other  nice  points  which  arise  >  in  this  case, 
but  I  think  we  can  investigate  them  as  well  here  as  in  England. 

Lord  Justick-Clerk. — I  had  expressed  my  opinion  only  on 
the  first  point,  but  since  so  much  has  been  said  on  the  question 
ot  forum,  I  must  fairly  say  that  my  impression  is  that  this  Court 
is  not  the  appropriate /oruw  to  try  this  case.  The  next  step 
must  be  to  decide  what  proof  we  are  to  have,  and  I  think  it 
not  reasonable  to  put  the  parties  to  the  expense  of  an  intricate 
proof  in  a  court  which  is  not  the  forum  of  administration.  The 
question  on  the  merits  is  a  question  of  English  law,  and  very 
much  a  question  of  English  fact.  The  real  truth  has  to  be  dis- 
closed, whether  the  lady  did  really  only  lend  her  name  for  the 
purpose  of  getting  up  an  English  debenture  bond,  and  the  legal 
bearing  of  that  has  to  be  decided.  I  am  of  opinion  that  the 
English  Courts  should  deal  with  this.  No  donbt  the  original 
estate  was  Scotch,  but  it  has  long  ceased  to  be  so,  so  far  as  this 
question  is  concerned. 

Adhere. 

Act.  Solicitor-General  (Clark,  Q.C.),  Trayner;  M*Ewen  and 
Carment,  Agents. — Alt,  Watson,  Strachan;  Watt  and  Ander- 
son, S.S.C.  Agenis^—R.  Clerk.  h.j. 


July  3,  18  73. 

FIRST  DIVISION. 

Ksv.  John  Caird,  D.D.,  and  Others,  Petitioners, 

Process — Petition — Trust — School — Nobile  Officium — Where  a 
testator  bequeaths  funds  for  the  foundation  of  a  school, 
but  without  giving  exact  and  specific  directions  as  to 
its  constitution  and  management,  the  proper  method  of  ob- 
taining the  approval  of  the  Court  to  a  scheme  for  its  consti- 
tution and  future  management  is,  for  the  trustees  and 
directors  nominated  by  the  testator  to  present  a  petition  to 
that  effect  direct  to  the  Inner  House. 

The  petitioners  were  trustees  and  directors  appointed  for 
the  management  and  directorship  of  a  school  and  of  certain 
funds  for  purposes  in  connexion  therewith  under  the  last 
will  and  settlement  of  the  deceased  William  Muir, 
merchant,  Glasgow,  dated  30th  November  1865.  This 
deed  was  silent  on  some  points  as  to  the  management  and 
regulation  of  the  school.  Mr.  Muir  had  died  on  1st  Janu- 
ary 1869,  and  some  difficulties  having  arisen  as  to  the 
proper  administration  of  his  funds,  a  Special  Caso  was  on 
3d  March  1870  presented  to  the  Court  for  opinion  and 
judgment  On  18th  May  1870  the  First  Division  pronounced 
an  interlocutor  directing  the  mode  in  which  the  estate  was 
to  be  distributed.  The  trustees  and  directors  of  the 
proposed  school  having,  in  terms  of  this  interlocutor,  re- 
ceived payment  of  part  of  the  funds  appropriated  to  the 
endowment  of  the  school,  were  now  desirous  to  institute 
the  school  and  put  it  in  operation,  and  to  have  a  deed  of 
trust  and  constitution  for  the  administration  of  the  funds, 
and  the  regulation  and  management  of  the  school,  ad- 
justed. They  accordingly  presented  this  petition,  setting 
forth  these  facts,  along  with  a  draft  proposed  deed  of 
trust  and  constitution,  to  the  First  Division,  and  prajed 
their  Lordships  to 
**  approve  of  and  auihorixe  the  petitionen  to  institiita  and  pot 
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in  operation  the  said  school  as  at  Martinmas  1873 ;  and 
further,  to  approve  of  the  proposed  deed  of  trust  and  con- 
stitution of  the  said  school,  and  of  the  several  funds  therewith 
connected,  in  terms  of  the  draft  thereof  api)eDded  to  this 
petition,  or  in  such  other  terms  as  may  be  thought  proper  by  your 
Lordships ;  and  on  the  said  draft  deetl  being  so  adjusted,  to 
interpone  authority  thereto,  and  appoint  the  same  to  be  ex- 
tended, and  thereupon  to  ordain  and  appoint  the  petitioners  to 
execute  the  same.** 

When  the  petition  came  on  for  consideration,  some 
doubts  were  expressed  as  to  the  propriety  of  bringing  the 
application  before  the  Inner  House,  instead  of  before  the 
Junior  Lord  Ordinary,  and  the  following  authorities  were 
referred  to  for  the  petitioners  : — 

Magistrates  of  Dundee  v.  Morris  and  Others,  8th  February 
1861,  anU,  vol  xxxiii.  p.  243  j  Morison  and  Others,  30th 
June  1863 ;  Low  and  Others,  17th  November  1865,  ante,  vol. 
xxxviii.  p.  38 ;  University  of  Aberdeen  v.  Irvine  of  Drum, 
26th  March  1868  (H.  of  L.),  arUe,  vol  xl.  p.  457,  and  vol 
xli.  p.  609. 

The  Court,  following  the  procedure  in  the  cases  cited, 
remitted  to  Robert  Lee,  Esq.,  the  procurator  of  the  church, 
to  prepare  a  scheme. 

Act  Horn  ;  Ronald,  Ritchie,  and  Ellis,  W.S.  AgerUs,^B.  Ckrk 

A.K.H. 

July  4,  1873. 

FIRST  DIVISION. 

Richard  Dudgeon  and  Others,  Complainera,  v.  William 
Thomson,  Respondent, 

Patent — Infringement — Statute  15  and  16  Vict.  cap.  83  (Patent 
Law  Amendment  Act,  1852),  sects.  6,  7,  and  8 — Title— Pro- 
vmonal  and  final  Specification — In  a  case  where  the  inventor 
of  a  patented  machine  raised  an  action  of  interdict  against  an 
alleged  infringement  of  his  patent,  held  (1.)  That,  as  matter 
of  fact,  the  infringement  had  been  proved.  (2.)  That  the 
respondent's  plea  that  the  letters-patent  were  invalid  on  the 
ground  of  disconformity  of  the  provisional  specification  with 
the  letters-patent  and  final  specification,  was  not  relevant. 
(3.)  That  since  the  passing  of  the  Patent  Law  Amendment 
Act,  1852,  it  is  too  late  to  urge  disconformity  of  the  title 
with  the  provisional  specification  after  both  have  been  passed 
by  the  law  officer  of  the  Crown. 

This  case  arose  from  an  alleged  infringement  by  the  re- 
spondent of  the  complainer*8  patent  apparatus  for  expand- 
ing boiler  tubes.  Previous  to  this  invention  it  had  been 
customary  to  expand  the  ends  of  tubes  by  an  expanding 
tool,  composed  substantially  of  a  series  of  swages  radiating 
from  a  common  centre,  and  caused  to  diverge  by  means 
of  a  tapering  plug  driven  into  the  centre  of  the  tool  by 
means  of  repeated  blows  with  a  maul  or  sledge  hammer. 
The  requisite  expansion  was  thus  obtained  by  percussion 
alone,  with  this  disadvantage  that  many  of  the  ends  of 
the  tubes  were  split  and  spoiled,  and  the  adjoining  tubes 
which  bad  been  already  fixed  were  loosened  by  the  blows. 
It  was  in  order  to  overcome  these  disadvantages  that  the 
complainer  in  1866  invented  and  patented  his  "improve- 
ments in  apparatus  used  in  expanding  boiler  tubes."  The 
object  of  the  invention,  as  stated  in  the  specification,  was 
•*  to  enable  the  ends  of  boiler-tubes  to  be  expanded  in  the 
holes  in  the  flue  sheets."  The  principle  of  the  invention, 
as  stated,  was, 

**  to  expand  the  tube  by  rolling  the  metal  by  the  application 
of  one  or  more  pressure  rollers  to  the  interior  of  the  tube,  so  that 
the  metal  is  extended  by  rolling  it  in  contradistinction  to  the 
old  system  of  driving  it  outwanls  by  hammering,  and  as  the 
roller  can  be  operated  by  hand,  the  use  of  mauls  or  sledges,  and 
all  the  inconveniences  that  attend  their  employment,  are  dis- 
pcoiaed  with." 


What  was  claimed  in  the  patent  was  the  '*  combination 
in  an  expanding  tool  of  the  following  implements,  viz.,  the 
roller,  roller  stock,  and  expanding  instrument,  these  three 
operating  in  combination  substantially  as  set  forth."  This 
was  the  essential  part  of  the  invention,  but  a  cutter  and 
ratchet-handle  were  also  suggested  as  useful  combinations. 

In  1868  the  respondent,  William  Thomson,  patented  an 
invention  of  '*  Improvements  in  tools  or  apparatus  for 
expanding  and  cutting  tubes  and  metallic  rings,  part  of 
which  improvements  is  applicable  for  withdrawing  feruki 
from  the  ends  of  boiler  tubes."  The  iDveDtion,  as  de> 
scribed  in  the  specification,  consisted  of 

**  an  instrument  composed  of  a  body  piece  to  which  expaodiof 
cones  are  fastened,  their  ends  being  held  in  dovetailed  slots  is 
the  face  of  the  body,  so  that  they  may  be  free  to  move  in  a 
railial  direction  to  and  from  the  central  part  of  the  expander. 
Through  the  body  of  the  expander  a  spindle  passes,  one  end  of 
which  is  provided  with  ta])er  grooves  to  receive  the  exiiaodiog 
cones  ;  the  other  end  of  the  spindle  is  screwed,  so  that  hj 
tightening  the  nut  thereon  against  the  body,  the  inner  tapered 
surfaces  are  drawn  against  the  cones,  which  are  consequeatlj 
forced  out  or  against  the  inner  side  of  the  tube  or  ring  to  bi 
expanded,  and  when  sufficiently  tightened,  the  exiMinder  is  ro- 
tated within  the  ring  or  tube,  by  which  action  it  is  expssdil 
equally  at  all  points." 

Then  followed  a  description  of  the  cutter.  What  the  it 
spondent  claimed  as  his  invention  was, 

*'  First,  the  arrangement  and  construction  of  tube  and  mg 
expanders  in  which  expanding  cones  are  placed  in  a  revcm 
position  to  a  central  cone,  having  a  proportional  amount  of  tipo; 
by  which  means  the  whole  length  of  the  sides  of  the  ezpandim 
cones  are  brought  to  bear  simultaneously  against  the  sidei  i 
the  ring  or  tube  as  herein  before  described  and  shown  on  tk 
accompanying  drawings.  Second,  the  method  of  expandii^  « 
pressing  the  cones  against  the  tube  or  ring  by  means  of  a  Mt 
placed  on  a  central  screwed  spindle  as  herein  before  deicriM 
and  shown  on  the  accompanying  drawing.** 

Then  followed  the  claim  concerning  the  cutter  and  ext^^ 
tor.  The  complainer,  holding  this  apparatus  to  be  so  n- 
fringement  of  his  patent,  presented  a  note  of  suspension  aad 
interdict  for  the  purpose  of  stopping  its  manufketme  aad 
sale.  He  maintained  that  the  invention  was  in  prindpii 
substantially  the  same  as  his,  viz.,  a  roller,  roller  stock  id 
expanding  instrument,  though  called  by  different  naaei 
The  respondent,  on  the  other  hand,  maintained  that  wbtf 
was  covered  by  his  letters-patent  was  in  fact  a  new  ioTei- 
tion  and  especially  in  these  particulars,  (1.)  that  it  &- 
pensed  altogether  with  percussion,  which  he  averred  tki 
complainer's  did  not,  and  he  sought  to  show  in  his  fnd 
that  hammers  were  necessary,  and  were  in  fact  used  ■ 
working  the  latter.  (2.)  That  it  produced  parallel  tJftt 
sion,  whereas  the  complainer's  produced  conical  expaDskn; 
1.6.  that  the  profile  of  his  (respondent's)  rollers  and  e^ 
panding  instrument  being  complementary  cones,  the  iv- 
face  of  the  rollers  pressed  on  all  points  of  the  interior  d  j 
the  tube  simultaneously,  thus  producing  equal  exptoM 
throughout;  whereas  tbecoroplainer's  rollers  and  exns^ 
ing  instrument,  each  tapering  the  same  way,  prodoeid 
greater  expansion  at  one  end  than  at  the  other.  (3)^rW 
I  while  the  complainer's  plug  or  expander  was  tapeied  it- 
I  wards  and  forced  inwards,  his  own  tapered  from  wiAii 
)  outwards,  and  operated  by  being  pulled  outwards,  (i) 
'  The  method  of  expanding  the  rollers  by  meansofa**' 
and  screw. 

A  second  ground  of  defence  was  the  iDTalldity  oftk 
complainer's  patent  (1.)  from  the  title  not  snfficiently  dii* 
closing  the  true  nature  of  the  inyentiaii  claimed;  (1) 
from  misrepresentation  in  the  final  specificatioOi  w 
failure  in  that  specification  to  make  a  foil  and  tnw  dif 
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closure  of  what  was  necessary  to  render  the  alleged  inven- 
tion effectual,  or  to  enable  a  workman  of  ordinary  skill 
to  put  it  in  practice. 

The  respondent  pleaded,  inter  alia — 

3.  The  suspension  and  interdict  ought  to  be  refused,  as  th  - 
letters-patent  founded  on  by  the  complainers  were  invalid  in  re- 
spect (1.)  of  the  disconfonnity  of  the  provisional  8i)eciiication 
with  the  letters-patent  and  final  rpecitication  ;  (2.)  of  the  mis- 
representation in  the  final  specification  above  stated ;  and  (3.) 
of  the  failure  in  the  said  B])ecification  to  make  a  full  and  true 
disclosure  of  the  invention  such  as  would  enable  a  workman  of 
ordinary  skill  to  put  the  same  into  practice. 

On  31  St  January  1873  the  Lord  Ordinary  (Mackenzie) 
pronounced  the  following  interlocutor : — 

"The  Lord  Ordinary  having  heard  the  counsel  for  the 
parties,  and  considered  the  closed  record,  proof,  and  process, 
sastains  the  reasons  of  suspension,  suspends,  prohibits,  inter- 
dicts, and  discharges  in  terms  of  the  note  of  suspension  and  in- 
terdict, and  decerns  :  Finds  the  respondent  liable  in  expenses, 
of  which  allows  an  account,'*  etc. 

'*  Note. — The  questions  raised  for  decision  in  the  closed  record 
•re — 

•*  F%r$tf  Whether  the  respondent  has  wrongfidly,  and  in  con- 
travention of  the  complainer's  letters-patent,  used  the  invention 
described  in  the  said  letters-patent  and  in  the  relative  specifica- 
tion, or  any  part  thereof  ?  and 

**  Second,  Whether  the  letters-patent  are  invalid,  in  respect  (1 . ) 
of  the  disconformity  of  the  provisional  specification  with  the 
letters-patent  and  final  specification,  and  (2.)  of  the  misrepresen- 
tation in  the  final  specification,  and  of  failure  to  make  a  full 
and  true  disclosure  therein  of  what  is  necessary  to  render  the 
invention  effectual,  and  to  enable  a  workman  of  ordinary  skill 
to  put  the  same  into  practice  ? 

"1.  The  complainer's  letters-patent  for  'improvements  in 
apparatus  used  in  expanding  boiler  tubes '  are  dated  7  th  March 
1866.  On  18th  August  1868  the  respondent  obtained  letters- 
patent  for  'improvements  in  tools  or  apparatus  for  expanding 
and  cutting  tubes  and  metallic  rings,  part  of  which  improve- 
ments is  applicable  for  withdrawing  ferules  from  the  ends  of 
boiler  tubes.'  This  tool  or  apparatus  of  the  respondent  has 
been  extensively  manufactured  and  sold  by  him  since  the  date 
of  liis  letters-patent,  and  the  question  is,  whether  the  respon- 
dent's tube  expander  is  either  in  whole  or  in  part  a  tool  of  the 
description  set  forth  in  the  complainer's  specification,  or  of  a 
description  substantially  the  same. 

*•  The  Lord  Ordinary  is  of  opinion  that  it  is  clearly  proved 
that  the  respondent's  tool  embraces  in  all  substantial  respects 
the  combination  or  apparatus  for  expanding  tubes  patented  by 
the  complainer. 

"Previous  to  the  date  of  the  complainer's  letters-patent, 
boiler  tubes  were  fastened  in  the  boiler  plate  by  means  of  ham- 
mering out  the  tubes  so  as  to  make  them  fit  the  holes  in  the 
boiler  plate,  or  by  driving  a  conical  iron  mandril  into  the  tubes 
with  repeated  blows  of  a  heavy  maul  or  sledge  hammer,  or  by 
means  of  placing  in  the  tube  a  hollow  iron  cone  cut  into  swages 
'or  segments,  and  driving  with  repeated  blows  of  a  heavy  maul 
or  sledge  a  tapered  iron  plug  into  the  centre  of  the  swages.  For 
the  purpose  of  ensuring  tightness,  a  fiat  conical  piece  of  iron 
with  a  greater  taper,  was  sometimes  in  addition  driven  into  the 
tube  by  means  of  a  hammer,  and  made  to  distend  in  succession 
still  farther  the  circumference  of  that  part  of  the  tube  which 
Svas  in  contact  with  the  boiler  plate.  In  all  these  modes  the 
'oxpansion  was  obtained  by  percussion  alone,  and  the  disadvan- 
'tlige  was  not  only  that  a  very  large  percentage  of  the  boiler  tubes 
was  split  in  the  ends  and  spoiled,  but  that  the  adjoining  tubes, 
which  had  been  fixed  in  the  boiler  plate,  were  loosened.  By 
the  invention  of  the  complainer  these  disadvantages  were  en- 
'tixely  removed.  That  invention  consists  in  the  expansion  of 
the  tabe,  as  his  specification  states,  *  by  the  application  of  one 
'or  more  pressure  rollers  to  the  interior  of  the  tube,  so  that  the 
'metal  is  extended  by  rolling  it,  in  contradistinction  to  the  old 
ivstem  of  driving  it  outwards  by  hammering.'  This  was  a 
JBOvel  and  very  useful  invention.  There  is  no  objection  stated 
J^  the  respondent  in  the  record  either  to  the  novelty  or  to  the 
^"tafitj  of  tiie  complainer's  invention. 

TOL.  XLV. — NO.  XXXIV. 


"  The  essential  parts  of  the  complainer's  a])paratiis  are  the 
combination  in  an  expanding  tool  of  a  roller  stock,  one  or  more 
rollers,  and  a  ta|>ering  plug  or  expanding  instrument.  Various 
modes  of  carrying  out  the  invention  are  set  forth  in  the  com- 
])lainer's  specification.  But  that  which  for  general  use  he  gives 
in  preference  consists  of  a  roller  stock  holding  in  radial  slots 
three  or  more  rollers,  which  are  operated  upon  by  means  of  a 
tapering  plug  passing  through  the  stock  and  between  the  roll- 
ers. When  the  apparatus  is  inserted  into  the  tube  to  be  ex- 
panded, the  tapering  phig  ui>on  being  forced  inwards,  and 
turned  upon  its  axis  by  means  of  a  wrench  or  spanner,  forces 
the  rollers  outwards  and  causes  them  to  rotate  within  and  to  ex- 
pand the  end  of  the  tube. 

•'  The  Lord  Ordinary  is  of  opinion  that  the  whole  of  these  three 
essential  parts  of  the  complainer's  expanding  tool  have  been  in- 
cluded by  the  respondent  and  claimed  in  his  specification,  and 
that  they  operate  in  combination  in  the  respondent's  tool  sub- 
stantially as  set  forth  in  the  complainer's  specification.  The 
respondent's  tool  is,  like  that  of  the  complainer,  comx>08ed  of  a 
roller  stock,  three  rollers,  and  an  expanding  instrument.  His 
roller  stock  is  called  in  his  specifioation  a  *  hollow  cylindrical 
body.'  His  rollers  are  called  in- one  part  of  his  si)ecification 
'  expanding  cones,'  and  in  another  part  *  conic  rollers,'  and 
his  expanding  instrument  is  called  a  *  central  cone.'  The  sides 
of  his  roUer  stock  as  originally  constructed  by  him,  were  not 
extended  so  as  to  keep  the  rollers  straight  when  caused  to  rotate, 
which  made  the  tool  unworkable,  and  he  was  obliged  twice  to 
extend  the  stock  between  the  rollers  so  as  to  keep  the  rollers 
straight.  The  progress  of  the  respondent's  UxA  is  well  shown  in 
the  three  productions,  Nos.  28,  29,  and  30  of  process.  The 
Lord  Ordinary  considers  that  all  these  are  mere  colourable  variations 
of  the  complainer's  roller  stock,  and  that  the  last  of  them  only 
wants  a  cap  fitted  on  to  make  it  identical.  The  complainer^s 
rollers  work  in  slots  in  the  body  piece.  So  also  do  the  respon- 
dent's. The  only  difference  in  the  mode  of  fixing  the  rollers  is 
that  the  complainer's  body  piece  having  a  cap,  his  rollers  are 
formed  with  journals  at  each  end  so  to  work  and  rotate  in  radial 
slots,  while  the  respondent's  body  piece  having  no  cap  bis  rollers 
work  only  at  one  end  in  slots,  these  slots  being  made  dovetailed 
or  wider  below  than  above,  and  the  rollers  being  formed  with  a 
head  like  a  screnr  nail  so  as  to  catch  and  rotate  in  the  dovetailed 
slots.  But  that  mode  of  connecting  the  rollers  with  the  roller 
stock  or  body  piece  is,  the  Lord  Ordinary  considers,  a  mere 
mechanical  equivalent  for  and  a  colourable  variation  of  the 
complainer's  mode. 

**The  respondent  maintains  that  his  rollers  are  conical  or 
tapered,  and  that  his  central  cone  or  expander  has  a  corresponding 
taper  the  reverse  way,  which  produces  parallel  expansion  of  the 
tu))e,  and  that  there  is  nothing  in  the  complainer's  patent  corre- 
sponding to  it.  But  the  complainer's  specification  is  not  limited 
to  tapered  expansion  or  to  parallel  rollers,  or  to  any  particular 
form  of  roller.  And  while  he  states  that  '  in  the  drawings  the 
rollers  are  represented  with  profiles  -adapted  to  expand  the  tube 
in  the  form  commonly  produced-by  the  old  expanding  tools,' — 
that  is,  from  within  outwards, — he  also  states  that  the  profile 
of  the  rollers  '  should  be  the  same  as  that  of  a  longitudinal  sec- 
tion of  the  interior  of  the  extremity  of  a  tube  when  proi)erly 
expanded.'  To  use  other  words,  that  is  to  say,  the  nature  of 
the  expansion  being  determined  on,  and  the  tapering  plug  or 
expander  being  conical,  the  rollers  must  be  constructed  with 
such  a  profile  as  to  produce  the  desired  shape.  If  conical  ex- 
pansion is  desired,  then  parallel  rollers  operated  on  by  a  tapering 
plug  will  produce  it,  and,  if  parallel  expansion  is  desired,  then 
the  rollers  must  be  so  tapered  in  the  opposite  direction  that  the 
tapering  expander  and  tapering  rollers  will  be  the  complement  of 
each  other,  and  make  together  a  parallelogram. 

"The  respondent  also  contended  that  while  complainer's 
plug  or  expander  is  tapered  inwards  and  is  forced  inwards,  his 
expander  or  central  cone  tapers  from  within  outwards,  and 
operates  by  being  pulled  outwards.  Such  a  distinction  as  this 
requires,  it  is  thought,  no  remark. 

**  But  the  respondent  further  maintained  as  part  of  his  inven- 
tion the  method  of  expanding  or  ])ressing  his  rollers  against  the 
tube  by  means  of  a  nut  working  on  a  screw  placed  on  his  central 
cone,  which  nut  When  turned  by  a  wrench  pulls  the  central  cone 
outwards,  and  causes  it  to  expand  the  rollers.  This  snperin- 
duction  of  a  screw  and  nut  npon  the  tapering  expander  might 
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or  might  not  have  been  a  good  subject  for  a  patent.  Aa  to  that 
the  Lord  Onlinary  is  not  called  upon  to  express  any  opinion. 
But  even  although  this  had  been  the  case,  it  cannot  warrant 
the  incorj)oratioD  with  it  and  the  claim,  as  part  of  the  invention 
of  the  complainer*8  apparatiiis,  or  the  essential  parts  thereof. 
Such  an  incorporation,  and  such  a  claim,  as  is  made  by  the  re- 
spondent for  the  combination  patented  by  the  complainer  may 
invalidate,  but  cannot  strengthen,  the  respondent's  patent,  even 
as  reganls  the  screwed  expander  and  nut,  supposing  these  to  be 
new  and  original,  on  the  ground  that  the  introduction  of  any 
one  objectionable  item  into  a  patent  is  fatal  to  the  whole. 

**  2.  The  respondent  pleads  as  an  objection  to  the  complainer*8 
patent  that  the  title  *  improvements  in  ap]>aratus  used  in  expand- 
ing boiler  tubes  *  is  misleading,  and  does  not  sufficiently  disclose 
the  true  nature  of  the  invention  claimed,  which,  in  addition  to 
claiming  an  apparatus  for  exi)anding  boiler  tubes,  also  claims  a 
cutter  for  trimming  boiler  tubes,  besides  other  combinations,  so 
that  its  title  and  nature  are  inconsistent  with  and  disconform  to 
each  other. 

"  The  Lord  Ordinary  cannot  adopt  this  objection  of  the  re- 
spondent. What  the  complainer  patented  was  improvements 
in  expanding  apparatus.  One  of  the  improvements  so  patented 
is  thus  described  in  his  specification  : — '  In  order  that  one  tool 
may  be  used  for  performing  the  two  operations  of  expanding  the 
tube  and  of  turning  off  its  end,  the  expanding  rollers  and  stock 
are  combined  with  a  cutter  E,  which  is  arranged  to  turn  upon 
the  stock  of  the  expanding  rollers,  so  that  the  compound  tool 
thus  formed  may  be  used  first  to  expand  the  tube,  and  then,  by 
turning  the  cutter  without  withdrawing  the  tool,  to  trim  off  the 
end  of  the  tube.  In  this  case  the  rollers  retain  their  positions 
in  the  groove  which  they  have  formed  by  rolling,  and  hold  the 
tool  in  the  tube  while  the  cutter  is  operating.'  That  was,  the 
Lord  Ordinary  conceives,  such  an  improvement  in  the  apparatus 
used  in  expanding  as  to  be  fully  covered  by  the  title  of  the 
patent.  That  is  the  case  also  as  regards  the  other  improvements 
claimed  by  the  complainer,  in  reference  to  which  the  objection 
was  not  urged  in  argument.  All  these  improvements  are  fully 
spt  forth  both  in  the  provisional  and  final  specifications,  and 
these  specifications  may  be  brought  in  aid  to  explain  the  title, 
which,  in  the  opinion  of  the  Lord  Ordinary,  they  fully  do. 

"  This  is  sufficient,  it  is  thought,  for  the  disposal  of  this  objec- 
tion. But  further,  the  title  of  the  patent,  and  the  provisional 
specification,  both  received  the  allowance  of  the  law  officer  act- 
ing in  terms  of  the  Patent  Law  Amendment  Act,  15  and  16  Vict. 
cap.  83.  By  that  Statute  (sections  6,  7,  and  8),  which  for  the 
first  time  required  a  provision^  Lv^ecification  to  be  lodged  with 
the  2>etition  for  the  letters-patent,  these  are  to  be  referred  to  the 
law  officer  acting  under  the  Statute  ;  and  it  is  provided  that, 
'  in  case  the  title  of  the  invention,  or  the  provisional  specifica- 
tion, be  too  large,  or  insufficient,  it  shall  be  lawful  for  the  law 
officer  to  whom  the  same  is  referred  to  allow  or  require  the  same 
to  be  amended.'  The  title  and  provisional  S|)ecification  received 
the  allowance  of  the  law  officer,  and  the  objection  taken  to  them 
cannot,  the  Lord  Ordinary  thinks,  now  be  urged.  The  final 
specification  claims  nothing  that  is  not  set  forth  in  the  provisional 
specification.  The  respondent's  objection  on  this  ground  falls 
therefore  to  be  repelled — (Penn  v,  Bibby,  6th  December  1866, 
Law  reports,  2  Ch.  App.  127). 

"  3.  The  complainer's  patent  is  also  said  to  be  bad  in  respect 
of  misrepresentation  in  the  final  specification,  and  of  failure  in 
that  specification  to  make  a  full  and  true  disclosure  of  what  is 
necessary  to  render  the  alleged  invention  effectual,  or  to  enable 
a  workman  of  ordinary  skill  to  put  the  same  in  practice.  The 
grounds  of  these  objections  are  set  forth  in  the  seventh  state- 
ment of  the  resi)ondent,  and  are  to  the  effect  that  whereas  the 
complainer  sets  forth  in  his  specification  that  by  means  of  his 
invention  the  use  of  mauls  and  sledges,  and  all  the  inconveni- 
ences that  attend  their  employment,  are  dispensed  with,  yet  in 
practice  it  has  been  found  that  the  invention  cannot  effect  the 
object  without  the  use  of  mauls  or  sledges,  or  hammers  as  a 
means  of  forcing  in  the  expanding  plug — that  any  other  mode  of 
forcing  in  the  same  would  be  inadequate — and  that  no  other 
means  are  provided. 

"  By  the  modes  in  use  before  the  complainer's  invention,  boiler 
tubes  were  expanded  by  percussion  alone.  The  most  common 
moiles  were  by  driving  with  repeated  blows  from  heavy  mauls 
or  sledges  a  tapered  mandril  into  the  tube,  or  a  tapering  plug 


into  the  centre  of  a  hollow  cone  cat  into  segments  and  inserted 
in  the  tube.     By  the  invention  of  tho  complainer,  the  tube  ii 
expanded  by  rolling  the  metal  by  the  application  of  one  or  more 
pressure  rollers  to  the  interior  of  the  tube,  bo  that  the  metal  is 
expanded  by  rolling  in  contradiatinotion  to  the  old  system  of 
driving  it  outwards  by  hammering.     These  rollers  are  made  to 
diverge  and  rotate  by  a  tapering  plug  or  expander  being  forced 
inwards  and  turned  round  and  roond.     The  complainer  does  not 
limit  his  mode  of  forcing  the  tapering  plag  or  expander  inwards 
to  the  hand  of  the  operator.     He  only  aays,  when  deecribing  thi 
subject-matter  of  his  patent*  that  'as  the  roller  can  be  opented 
by  hand,*  the  use  of  mauls  or  sledges  and  their  attendant  inooi- 
veniences  are  dispensed  with.     It  is,  the  Lord  Ordinary  thiab^ 
proved  that  the  complainer's  tapering  plug  or  expander  can  botk 
be  forced  in  and  turned  upon  its  axis  by  the  hand.    Some  of  tin 
respondent's  witnesses  said  that  this  could  not  be  done.    Bat 
namerous  witnesses  examined  by  the  complainer  deponed  tint 
they  had  successfully  worked  it  by  the  hand.    Purther,  the  ooa- 
plainer  gives  two  descriptions  of  tapering  plogs  with  shallow  flat 
screw  threads,  which  draw  themselves  inwards  when  turned  by 
the  hand,  and  also  an  apparatus  with  the  axis  of  the  roUn 
slightly  skewed  to  the  axis  of  the  tabe,  the  effect  of  whidi  i^ 
as  was  demonstrated  before  the  Lord  Ordinary,  to  cause  tk 
tapering  plug  when  turned  in  one  direction  to  draw  into  the  tAt, 
and  to  expand  the  tube,  and  when  reversed,  to  loosen  itvl 
within  the  rollers.     These  three  apparatus  are  woriced  man 
easily  than  the  others,  but  it  is  provcxi  that  the  others  caa  ab 
be  worked  by  the  hand.    It  is  not,  the  Lord  Ordinary  conskb^ 
a  good  objection  to  the  patent,  that  the  workmen,  instesd  d 
using  the  hands  alone  to  force  the  tapering  plug  inwards,  fisdi 
easier  to  give  it  a  slight  blow  with  a  light  hammer  or  wooda 
mallet  (not  a  heavy  maul  or  sledge),  soas  to  place  the  roUersinpoa* 
tion,  or  to  bite  the  tube  before  they  proceed  to  turn  the  t^ 
ing  plug  round,  in  order  to  cause  the  rollers  to  revolve  vitUi 
the  tube,  and  to  expand  it  by  rolling.     That  is  a  very  differal 
thing  from  the  old  practice  of  expanding  by  driving  an  expidff 
into  the  tube  with  heavy  mauls  or  sledges.     The  inventiaB  W 
the   complainer  is  *  the  combination   in  an  expanding  tool  d 
the  following  implements,  viz.,  the  roller,  roUer  stock,  and  a- 
panding  instrument,  these  three  operating  in  combinatioa  ii^ 
stantially  as  set  forth.'    It  is  clearly  proved  that  they  do  m 
operate  in  combination,  and  produce  the  required  expaiMMa 
The  mode  of  applying  the  requisite  power  to  force  the  expwdff 
inwards  is  no  part  of  the  patent.     That  may  be  done  bf  • 
common  brace,  or  in  various  other  ways.     But  even  if  the  OSS' 
plainer  had  by  his  specification  limited  his  mode  of  fordsg  ii 
the  expander  to  the  hands  of  the  workman,  it  is  proved  tW 
the  said  three  imple*nents  operating   in   combination  cai  It 
worked  by  the  hands  alone,  and  that  when  so  worked,  they  wl 
produce  the  desired  expansion.     There  is  thus,  the  Lord  (Mi- 
nary  is  of  opinion,  no  misrepresentation  in  the  specificatioo,  ni 
no  failure  to  make  a  full  and  true  disclosure  therein  of  whiiii 
necessary  to  render  the  alleged  invention  effectual,  or  to 
a  workman  of  ordinary  skill  to  produce  the  effect  set  fAitk 
the  specification.''  ' ' 

The  respondent  reclaimed,  and  argiied — 

1.  Novelty  of  the  mvention, — The  main  feature  of  the  mp* 
dent's  apparatus  was  that  it  did  not  require  and  did  not  tid 
of  the  use  of  percusBion.  This  was  what  the  oompUiner^i  if 
paratus  was  intended  to  secure,  but  what,  as  was  shown  byA* 
proof,  it  *  failed  to  secure.  Another  essential  differeim  i* 
parallel,  as  opposed  to  conical,  expansion. 

2.  InvcUidUy  qf  complainer' spatenL — ^The  title  was  miikidif » 
it  bore  to  be  an  invention  of  'improvements  in  ^ftBi* 
used  in  expanding  boiler  tubes, "whereas  the  invention dtiait 
claimed  in  addition  a  cutter  for  trimming  boiler  tubei^  Ins^ 
other  combinations.  In  the  provisional  specification  H!^^ 
invention  was  said  to  be  an  improvement  of  the  expandiog^ 
and  nothing  else,  whereas  the  final  specification  went  on  tock* 
a  cutter  and  various  other  combinations  which  were  not  efcsi^ 
f erred  to  in  the  title,  and  which  were  not  protected  by  the  lett* 
patent  The  title  and  the  final  specification  must  be  ii  fl*^ 
formity. 

3.  Misrepresentation,— 'Th^  object  and  principle  of  ifca  ej» 
plainer's  patent  was  to  do  away  with  percossioii,  and  this  wtf  vl» 
he  claimed  to  have  done,  but  the  proof  ahofwwl  that  tiui  tr«  i' 
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the  case,  for  many  if  not  all  of  tbose  who  had  used  it  declared 
that  as  matter  of  fact  they  did  iisc  a  hammer,  and  that,  though 
cases  had  occurred  in  which  it  had  been  worke<l  by  haud 
alone,  this  had  been  merely  a  feat,  and  could  not  be  held  to  be  the 
regular  way  of  working  the  tool. 

Argued  for  the  complainer — 

1.  It  was  shown  by  the  proof  that  the  respondent  knew  all 
about  the  complainer*s  tool,  and  the  evidence  and  productions 
made  it  clear  that  he  took  it  as  the  model  of  his  own,  and  that 
each  modification  which  he  made  in  his  tool  brought  it  nearer  to 
the  com(*lainer*s,  both  in  form  and  working.  The  principle 
and  the  main  parts  of  the  two  were  identical,  and  any  improve- 
inents  which  the  respondent  made,  if  they  were  improvements 
at  all,  were  improvements  of  another  man's  patent  invention, 
which  he  was  not  entitled  to  use  without  a  license.  As  regards 
parallel  expansion,  it  was  not  an  improvement,  but  tha  reverse, 
and  in  any  view  rules  for  securing  it  were  given  in  the  com- 

eiiner*s  patent.  It  was  proved  that  with  nothing  to  guide  them 
t  Dudgeon^s  specification  many  people  used  his  tool  with 
tapering  rollers,  and  this  was  one  of  the  chief  improvements 
daixned  by  Thomson.  It  was  not  the  fact  that  the  com]>lainer's 
lool  required  percussion  for  its  successful  working.  It  could 
be,  and  habitually  was,  worked  by  hand,  though  many  of 
ihbae  who  used  it  found  it  more  convenient  to  put  the  expander 
II  position  by  a  slight  blow  with  a  light  hammer,  a  very  dif- 
•rent  thing  from  the  old  system  of  blows  with  a  heavy  maul 
r  flledge. 

2.  Invalidity  of  the  complainer^ a  paten  t. — This  question  turned 
Ik  the  Patent  Act  of  1852.  Even  assuming  that  before  this 
Lct  it  was  necessary  to  set  forth  in  the  title  all  that  was 
laimed  under  the  letters- patent,  it  was  certainly  not  so  now. 
lie  title  wa88imi)ly  "Improvements  in  apparatus  used  in  expand- 
n^  lx>iler  tubes,"  and  that,  as  explained  by  the  provisional  and 
daI  specifications,  was  sufficient.  In  any  view,  the  objection  to 
le  titie  came  too  late.  By  section  6  of  the  Act  it  was  pro- 
ided  that  the  title,  and  the  provisional  specification  then  for 
ae  first  time  introduced,  should  be  referred  to  the  law  officer 
stiiig  nnder  the  Statute,  and  that,  "  in  case  the  title  of  the  in- 
Bntion  or  the  provisional  specification  be  too  lai*ge  or  insufficient, 
■hall  be  lawful  for  the  law  officer  to  whom  the  same  is  referred 
I  allow  or  require  the  same  to  be  amended."  The  law  officer 
iBfde  ii6  such  requirement,  and  it  was  too  late  now  to  dispute  his 
idgment.  As  reganled  the  provisional  and  final  specifications, 
» was  no  discrepancy  between  them.  They  both  described  the 
■e  invention,  though  the  final  specification  gave  a  more  minute 
ription  of  its  construction  and  working  which  was  rendered 
Boaasary  in  order  to  explain  the  plans.  If  then  the  title  and 
18  final  specification  both  agreed  with  the  provisional  specifica^ 
an,  they  must  also  agree  with  each  other,  but  in  any  case  it 
mm  snbmitted  that  it  was  too  late  to  go  into  the  question  of  the 


Mkrepresentaiion. —  The  plea  of  misrepresentation  as  to 
failed  on  the  proof. 

Pursuer's  authorities  : — Statute  15  and  16  Vict.  cap.  83 
Plalent  Law  Amendment  Act,  1852),  sects.  6,  7,  8 ;  Newall  v. 
Qlkyt,  April  30,  1858,  4  Scott's  Comm.  Bench  Rep.  269  ;  Penn 
.  Kbby,  Dec.  6,  1866,  2  L.  R.,  Chanc.  App.  127. 

Defender's  authorities  : — Hindmarch  on  Patents,  p.  43 ;  Cor- 
bni  on  Patents,  p.  133 ;  Templeton  v.  Macfarlane,  June  27, 
018,  1  dark  and  Finelly,  595  ;  Lord  Cochrane  v.  Smethursi, 
SMroary  22,  1816,  1  Storkie,  205;  Rex  v.  Wheeler,  1819,  2 
taiKewall  and  Alderson,  345 ;  Croll  v.  Edge,  February  25, 1850, 
•  L.  J.,  C.  P.,  261  ;  Unwm  v.  Heath,  July  31,  1855,  5  Clark, 
K  L.,  605 ;  Neilson  v.  Househill  Coal  Co.,  June  30,  1843, 
•fc^  Tol.  XV.  p.  546  ;  Sturz  v.  De  la  Rue,  December  24,  1828,  6 
mill,  822 ;  Neilson  v.  Harford,  Webster's  Patent  Cases,  295 ; 
nX^  V.  Miller,  February  28,  1863,  ante,  vol  xxxv.  p.  273. 

<A.t  advising — 

X^ORDPitESTDENT. — This  is  an  application  for  interdict  against 
%lleged  infringement  of  a  }»atcnt  for  improvements  in  ap- 
l^tas  used  in  expanding  boiler  tubes,  l^e  re8])ondent,  besides 
"^^Hog  the  alleged  infringement,  has  stated  three  objections 
^1^  Talidity  of  the  patent,  and  it  is  desirable  to  dispose  of  these 
^^lae  first  place  before  proceeding  to  the  question  of  infringe- 
*k%i    He  says  that  the  letters-patent  are  invalid-^r«^  in  re- 


spect of  the  disconformity  of  the  provisional  specification  with 
the   letters-patent  and  final  specification.     Now  that  plea  as 
stated  is  altogether  futile,  nor  do  I  think  it  a  relevant  plea  in 
law,  because  if  tbe  letters-patent  and  complete  specification  are 
in  accordance  with  one  another,  and  the  two  together  make  a 
valid  and  complete  patent,  then  an  imperfection  in  the  pro- 
visional specification,   I  apprehend,  would   be  altogether  im- 
material.    But  the  objection  as  argued  assumed  a  somewhat 
different  form,  and  I  understood  the  Solicitor-General  to  con- 
tend on  the  part  of  the  respondent  that  there  was  a  discon- 
formity between  the  title  and  specification,  but  whether  he 
meant  to  say  that  the  disconformity  was  between  the  title  on 
the  one  hand  and  the  provisional  and  complete  specification  on 
the  other  hand,  or  whether  he  meant  to  say  that  the  title  and 
the  provisional  specification  on  the  one  hand  were  disconform 
to  the  complete  specification  on  the  other,  I  could  not  even  in 
the  end  ascertain.     I  shall  consider  the  matter  in  both  these 
lights.     The  title,  as  already  mentioned,  is '*  Improvements  in 
apparatus  used  in  expanding  boiler  tubes,"  and  the  first  ques- 
tion is  whether  that  title  is  in  accordance  with  the  complete 
specification,  the  objection  stated  by  the  Solicitor-General  being 
that  the  complete  specification  covers  more  than  is  covered  by 
the  title — that  there  is  a  certain  part  of  the  invention  which  is 
not  within  the  title,  and  cannot  be  covered  by  the  title,  because, 
as  he  says,  it  is  not  an  improvement  iu  apparatus  used  in  ex- 
panding boiler  tubes,  but  an  improvement  in  apparatus  used  for 
a  different  purpose  than  expanding  boiler  tubes.     The  complete 
specification  describes  very  distinctly  the  nature  of  the  inven- 
tion, and  gives  a  very  clear  view   of  its   object.     It  says — 
**  The  object  of  the  invention  is  to  enable  the  ends  of  boiler 
tubes  to  be  expanded  in  the  holes  in  the  flue-sheet.     Previous 
to  this  invention,  it  has  been  customary  to  expand  the  ends  of 
tubes  by  an  expanding  tool  composed  substantially  of  a  series 
of  swages  radiating  from  a  common  centre,  and  caused  to  diverge 
by  means  of  a  tapering  plug  driven  into  the  centre  of  the  tool 
by  the  rejieated  blows  of  a  maul  or  sledge."     And  then—**  The 
principle  of  the  invention  which  constitutes  the  subject  matter 
of  this  patent  is  to  expand  the  tube  by  rolling  the  metal  by  the 
application  of  one  or  more  pressure-rollers  to  the  interior  of  the 
tube  so  that  the  metal  is  expanded  by  rolling,  in  contradistinc- 
tion to  the  old  system  of  driving  it  outwards  by  hammering  ; 
and  as  the  roller  can  be  operated  by  hand  the  use  of  mauls  or 
sledges,  and  all  the  inconveniences  that  attend  their  employment, 
are  dis{)ensed  with."    So  far  I  think  this  specification  is  expressed 
with  almost  exceptional  clearness.     The  old  system  of  expanding 
tubes  when  they  reached  the  flue-sheet  was  by  driving  in  a 
tapering  plug  by  means  of  repeated  blows  of  a  maul  or  sledge, 
and  causing  the  swages  which  radiated  from  a  common  centre 
to  diverge  so  as  to  expand  the  tube.      This  was  an  incon- 
venient system,  for  reasons  which   are  afterwards  explained, 
that  the  violent  percussion  which  was  applied  was  very  apt  to 
split  the  tubes  instead  of  expanding  them,  and  it  also  was 
apt   to  have  the  effect  of  disturbing  the  other  tubes  in  the 
•flue-sheet  which  had  already  been  expanded  and  fixed.     The 
detailed  description  which  follows  with  reference  to  the  figures 
it  is  not  necessary  to  read,  but  the  claim  at  the  conclusion 
of  the  specification  is,  for  the  purpose  of  the  present  case, 
most  important.      He  says — **  These  three  instrumentalities,*' 
which   he  has  several  times  mentioned — the  roller,  the  roller 
stock,  and  the  expanding  instrument — "are  all  that  is  abso- 
lutely essential  to  the  roller  expanding  tool;   but  the  cutter 
and    ratchet-handle  constitute  with   the  said    instrumentali- 
ties or  implements  useful  combinations  which  are  supplemen- 
tary to  the  aforesaid  fundamental  combination."      Now  this 
cutter  and  ratchet-handle  he  has  previously  described  as  some- 
thing which  may  be  usefully  employed  in  combination  with  his 
expanding  tool  for  the  purpose  of  finishing  off  the  end  of  the 
pipe  at  the  same  time  or  by  means  of  the  same  apparatus  which 
is  used  to  expand.     And  therefore  he  claims  first  of  all  in  com- 
bination the  roller,  roller  stock,  and  expanding  instrument, 
these  three  operating  in  combination  substantially  as  set  forth. 
In  the  second  place,  he  claims  the  combination  of  the  roller, 
roller  stock,  expanding  instrument  and  cutter  for  trimming  the 
tube,  all  operating  in  combination  ;  and  the  third  combination 
merely  adds  to  all  these  a  ratchet  handle  for  turning  the  cutting 
instrument.    Now  the  objection  which  is  taken  is,  that  the 
cutter  and  the  ratchet  handle  for  taming  it  are  not  part  of  an 
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expanding  apparatus,  but  something  different  and  additional, 
and  that  therefore  they  do  not  fall  under  the  title.     But  the 
title  is  not  for  an  expanding  apparatus.     The  title  is  *'  Improve- 
ments in  apparatus  used  in  expanding  boiler  tubes,"  and  it 
would  rather  appear  to  me,  if  it  were  at  all  necessary  to  decide 
that  question,  that  an  improvement  in  the  apparatus  used  in 
expanding  boiler  tubes  may  l)e  not  to  produce  expansion  but  to 
do  something  else.     But,  in  short,  it  is  quite  needless  to  pursue 
that  line  of  argument,  which  would  have  been  a  sufficiently 
imi)ortant  one  ])efore  the  Act  of  1852  was  passed,  because  I 
apprehend  this  question  must  be  determined  upon  a  different 
view  altogether  since  the  passing  of  that  Act.     There  was  here 
lodged  in  terms  of  that  Act  a  provisional  specification.     But  the 
provisional  specification  comes  into  existence  at  the  very  same 
time  as  the  title.     The  first  step  that  is  taken  by  a  patentee  in 
order  to  obtain  a  patent  is  to  present  a  petition  at  the  office  of 
the  commissioners^  and  in  that  petition  he  sets  forth  the  title, 
accompanied  by  a  declaration  in  which  he  undertakes  to  show  it 
is  new  and  useful,  and  by  the  provisional  si)ecification  which  the 
Statute  requires  he  describes  the  nature  of  the  invention.     Now, 
a  great  object  of  the  provisional  specification,  introduced  for 
the  first  time  ]>y  the  Act  of  ]  852,  was  to  avoid  difficulties  which 
had  frequently  occurred  and  which  were  embarrassing  both  to 
the  patentee  and  to  the  public,  or  those  of  the  public  who 
were  engaged  in  investigations  and  improvements  in  the  same 
line  of  work  or  business  as  the  patentee.     The  great  object  of 
the  provisional  specification  was  to  secure  less  of  a  distinct 
statement  of  the  patentee's  claim  than  was  to  be  found  in  the 
final  specification,  and  more  than  was  to  be  found  in  the  mere 
title  of  the  invention  as  it  used  to  be  presented,  and  upon  which 
letters-patent  were  granted,  and  accordingly  the   provisional 
specification  must  state  the  nature  of  the  invention.     It  does 
not  go  so  far  as  the  complete  specification,  which  must  state  not 
only  the  nature  of  the  invention  but  the  manner  in  which  the 
same  is  to  be  performed ;  but  in  stating  the  nature  of  the  in- 
vention the  provisional  specification  necessarily  goes   a  good 
deal  further  than  the  title  does,  and  gives  additional  informa- 
tion to  the  public  of  what  it  is  that  is  claimed,  and  at  the 
same  time  it  secures  a  certain  benefit  to  the  patentee.     The 
petition   with   the   provisional   specitication    is    submitted  to 
the  law  officer,  and  it  is  part  of  his  duty  to  see  that  the 
provisional  specification   and  the  title  correspond  with  each 
other,  and  if  the  one  is  too  large  or  is  insufficient,  then  it  is  his 
duty  under  the  Statute  to  amend  it  or  to  allow  it  to  be  amended 
so  as  to  bring  the  two  into  harmony.     When  that  has  been 
done,  then  the  patentee  has  a  provisional  specification,  and  he 
goes  on  under  that  provisional  specification  until  the  warrant  is 
issued  for  the  letters-patent,  and  he  obtains  the  actual  letters- 
patent  themselves.     It  appears  to  me  that  in  these  circumstances 
the  true  question  under  a  plea  of  this  kind  is  whether  the  com- 
plete specification  goes  beyond  the  title  and  provisional  speci- 
fication, for  these  two  must  be  taken  together.     The  one  is  to 
interpret  or  to  explain  the  other,  and  they  are  taken  together 
therefore,  and  are  in  the  same  position  in  a  question  of  this  kind 
now  as  the  title  would  have  been  alone  previous  to  the  passing 
of  the  Act  of  1852.     Is  there,  then,  something  more  claimed  in 
the  complete  specification  than  was  claimed  and  disclosed  in  the 
title  and  provisional  s])ecification  ?     It  is  quite  impossible  to  say 
that,  because  in  the  ])rovisional  specification  there  is  just  the 
same  statement  about  the  cutting  implement  and  the  ratchet- 
handle  by  which  it  is  turned.     He  says — "  In  order  that  one 
tool  may  be  used  for  performing  the  two  operations  of  expand- 
ing the  tube  and  of  trimming  off  its  end,  the  expanding  rollers 
are  combined  with  a  cutter  which  is  arranged  to  turn  upon  the 
stock  of  the  expanding  rollers,"  and  so  on.     In  short,  he  stops 
short,  as  he  was  entitled  to  do  in  the  exercise  of  proper  caution 
from  going  into  details  of  the  manner  in  which  tlie  invention 
was  to  be  performed,  and  confines  himself  to  a  general  statement 
of  its  nature,  but  he  very  distinctly  brings  out  that  its  nature  is 
that  in  the  one  tool,  there  may  be  and  will  be  combined  expan- 
sion  by  rolling  and  a  cutter  to  trim  off  the  end  of  the  tube.     I 
think,  therefore,  that  the  x>lea  here  altogether  fails,  and  that  there 
is  nothing  in  the  complete  specification  which  goes  at  all  beyond 
the  title  and  provisional  specification,  and  consequently  that  the 
patent  is  not  assailable  upon  this  first  ground.    But  then,  in  the 
second  place,  the  respondent  contends  that  the  patent  is  invalid 
respect  of  misrepresentation  in  the  complete  specification,  and 


that  raises  a  point  of  a  different  kind.  He  says  it  is  proved  in 
evidence  that  the  patent  apparatus  or  expanding  tool  cannot  he 
useti  without  percussion —that  while  the  patentee  in  his  sped- 
fication  professes  to  dispense  altogether  with  blows  of  a  maul  or 
sledge  hammer  to  drive  in  the  tapering  plug,  it  is  not  possiUe  u 
actual  work,  however  it  may  be  in  experiment,  to  drive  it  ii 
without  the  blow  of  some  hammer.  Now  it  may  be  admitted, 
I  think,  that  in  practice  workmen  nsing  this  apparatus  do  vi 
a  hammer  to  drive  the  plug  into  the  roller  stock  bo  as  to  enaUe  il 
to  bite  the  inside  of  the  roller  atock.  At  the  same  time,  it  ii 
proved,  I  think,  that  it  can  be  made  effidctnally  to  do  ib 
work  without  the  blow  of  a  hammer.  Probably  the  respcB- 
dent  is  entitled  to  say  that  in  practice  it  never  will  U. 
because  it  is  much  more  difficult  to  do  it  without  the  blov  «l 
a  hammer,  and  therefore  that  in  any  proper  practical  senie  it  ii 
not  true  that  the  roller  can  be  operated  by  the  hand  aknc; 
and  he  says  that  the  patentee  has  pledged  himself  to  dispcBM 
with  percussion  altogether,  and  to  operate  by  the  hand  onlj. 
The  part  of  the  BjMwification  to  which  he  refers  in  regard  to 
this  is  that  which  I  read  at  the  commencement  of  the  spedfia- 
I  tion ;  where  the  patentee  is  describing  the  principle  of  theiarci- 
tion  he  says — <*The  principle  of  the  invention  which  e» 
stitutes  the  subject  matter  of  this  patent  is  to  expand  the  ^ 
by  rolling  the  metal  by  the  appUcation  of  one  or  more  piuiHi 
rollers  to  the  interior  of  the  tube,  so  that  the  metal  is  exfuM 
by  rolling,  in  contradistinction  to  the  old  system  of  dnri^f  ft 
outwards  by  hammering,  and  as  the  roller  can  be  operrted  If 
hand,  the  use  of  mauls  or  sledges,  and  all  the  inconveoiofli  ., 
that  attend  their  empoyment,  are  dispensed  with." 

Now  that  is  the  misrepresentation  complained  o£  fi  j 
appears  to  me  this  is  a  somewhat  narrow  point,  but  Vfoa  ik 
whole  I  cannot  think  there  is  a  misrepresentation.  I  tUakil 
is  true  that  the  use  of  mauls  and  sledges  is  dispensed  witb,  h 
cause  mauls  and  sledges  are  haomiers  of  a  very  heavy  kind,  111 
use  of  which  produces  very  violent  percussion.  We  in  SootU 
are  not  very  familiar  with  these  words  "  manls"  and  "  skdgi^* 
but  I  take  it,  that  when  translated  into  Scotch,  they  mesaaA 
and  fore-hammers,  and  everybody  knows  that  these  are  tketw 
heaviest  of  the  class  of  hammers  used  by  the  human  hisd  lift 
which  we  are  acquainted,  the  one  being  the  heaviest  kid  i 
wooden  hammer,  and  the  other  the  heaviest  kind  d  wM 
hammer.  Now  I  think  that  the  use  of  such  heavy  iiuliiiwiii 
as  these  is  dispensed  with  by  the  patentee*s  mode  of  expssdiil 
It  may  be  thiat  slighter  percussion  is  very  convenient^  aii  i 
commonly  used  to  put  the  tapering  plug  into  its  phiceb  ai 
enable  it  to  bite  the  metal  in  the  inside  of  the  tube,  so  asaA*- 
wards,  by  means  of  the  roller  attached  to  it»  to  expand  thavld 
of  the  tube  all  round.  But  all  that  the  patentee  has  said  opflsdi 
subject  is  that  the  roller  can  be  operated  by  the  hand,  iid  • 
it  can.  It  is  capable  of  operating  by  hand,  and  thereloic  Ai 
percussion  by  hand  is  so  slight  that  the  use  of  manls  or  de^ 
is  altogether  dispensed  with,  and,  what  is  of  more 


still,  the  inconveniences  that  attend  their  operation  are  ^i> 
better  of,  and  altogether  avoided.  That  is  in  evidence  W» 
us.  There  is  no  longer  such  an  amount  of  percussion  aiteW 
lo  the  splitting  of  the  tube  and  the  displacement  of  otbs  tiks 
that  have  already  been  placed  in  the  flue  sheet ;  and  tki^ 
I  think  that  while  {)erhaps  the  patentee  here  was  a  litlk  i^ 
sanguine  in  believing  he  could  do  without  a  hanuner  at  al»  ■ 
was  not  guilty  of  any  misrepresentation,  in  any  proper  ia*< 
the  term,  in  the  woxds  he  has  here  used.  That  disiiosei  d  ^ 
second  objection  to  the  validity  of  the  patent ;  and  the  mIP 
remaining  objection  is,  that  the  patent  is  invalid  in  m^^ 
the  failure  in  the  said  specification  to  make  a  full  and  tne^ 
closure  of  the  invention,  such  as  would  enable  a  mtkam  • 
ordinary  skill  to  put  the  same  into  practice.  I  underrtoodi^ 
objection  to  be  foimded  on  the  same  ground  as  the  seisrf' 
that  the  misrepresentation  in  regard  to  the  mode  in  whkk  ^ 
tapering  plug  has  to  be  got  into  its  place  would  prevent  a«^ 
man  of  ordinary  skill  from  making  use  of  the  apparstot^ 
he  had  found  out  for  himself  that  he  must  resort  to  the  b^ 
again.  But  there  again  I  think  the  objection  is  not  goodi  *■ 
the  best  proof  is  that  many  workmen  of  <ndinaiy  skiD»  «* 
many  who  were  examined  as  witnesses,  had  no  ^^f^^ 
whatever  in  using  this  patent  apparatus,  and  had  no  diftwf 
whatever,  when  tiiey  found  that  the  tapering  ^ng  woaldiM 
very  readily  into  its  place,  in  taldiiig  *  odmI  hMUMr  MT 
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the  purpose  and  giving  it  one  or  two  slight  blows  to  put 
n. 

rhe  only  question  that  remains  for  consideration  is  the 
»tion  wheUier  the  respondent  has  infringed  the  patent,  and 
"e  there  is  really  no  room  for  doubt.  It  is  quite  true  that 
)  tool  which  is  used  by  the  respondent  differs  in  some  respects 
m  that  which  is  described  in  the  specification,  but  this  is  by 
means  sufficient.  It  may  be — I  do  not  say  that  it  is — ^that 
I  respondent's  is  a  better  tool,  but  that  would  not  pre- 
it  him  being  an  infringer  if  he  has  adopted  the  principle  of 
)  patent  invention.  Now  there  is  no  doubt  in  the  world  that 
hough  the  respondent  in  his  specification  adopts  different 
iguage  from  that  which  is  used  in  the  complain er*s  specifica- 
n,  he  does  use  in  combination  rollers  and  a  roller  stock  and  a 
lering  plug  for  the  purpose  of  expanding  tubes  by  rolling,  and 
it  is  the  subject  matter  of  the  complainer's  patent.  It  is 
ite  true  that  in  the  case  of  the  respondent's  tool  there  is  pro- 
ied  what  he  calls  perfectly  parallel  expansion,  while  a  tool  made 
terms  of  the  complainer's  specification  will  not  give  perfectly 
tdlel  exiiansion.  That  may  be,  for  aught  I  know,  an  improve- 
nt.  But  then  observe  how  that  improvement  is  brought 
)at.  It  is  by  a  slight  modification  of  that  which  is  the  sub- 
t  matter  of  the  complainer's  patent.  He  tapers  the  roller 
ck  as  well  as  the  tapering  plug,  and  makes  the  taper  of  the  one 
Tespond  precisely  with  the  taper  of  the  other,  so  that  the 
3ct  is  that  the  tube    is    expanded   exactly   as  much   for 

>  whole  length  of  the  roller.  Each  roller  produces  ex- 
ly  an  equal  expansion  throughout  its  whole  length,  and  the 
ler  of  the  compjainer,  not  being  tapered  so  as  to  correspond 
h  the  taper  of  the  plug,  produces  not  an  equal  or  parallel 
mansion  of  the  tube,  but  an  expansion  which  in  the  tube  is 
%  tapering  nature.  Now,  the  one  may  be  better  than  the 
lep ;  but  the  question  is,  whether  this  variation,  whether  for 
m1  or  for  evil,  is  not  just  simply  a  variation  upon  the  patent  of 
I  complainer,  and  therefore  is  the  use  of  a  patent  invention, 
a  man  discovers  a  great  improvement  upon  an  invention 
eady  patented  he  is  very  well  entitled  to  take  a  patent  for  it, 
1  can  obtain  a  patent  for  it,  but  he  must  come  to  terms 
ih  the  original  patentee,  and  pay  him  a  duty,  or  in  some 
ler  way  satisfy  his  right.  Then,  again,  it  is  said  that  the  one 
fers  from  the  other  in  this,  that  whereas  the  tapering  plug  is 
erted  from  the  outside  and  is  driven  in,  in  the  case  of  the 
nplainer's  patent,  e  converso  in  the  case  of  the  respondent's  tool 
•  introduced  from  the  inside  and  drawn  outwards  by  means  of 
srew  and  nut.  That  is  quite  true.  "  And  the  effect  of  that," 
^8  the  respondent,  "  is  that  percussion  is  not  only  not  required 
my  instrument,  but  is  impossible,  because  the  head  of  the 
wring  tool  not  being  outside  but  inside  the  tube  to  be 
[Mnded,  it  is  impossible  to  get  at  it  for  the  purpose  of  percus- 
n,  and  you  are  therefore  driven  of  necessity  to  depend  entirely 
[>n  the  screw  and  nut."  That  is  another  change  which  may 
may  not  be  an  improvement ;  but  suppose  it  be  an  improve- 
nt»  it  is  still  an  improvement  upon  a  patent  invention,  and  it 
inpossible  to  use  the  improvement  without  using  the  patent 
'ention ;  and  there  again  the  respondent  in  his  very  own 
Ksription  of  these  differences  is  practically  confessing  that  he 
imng  a  patent  invention.  The  infringment  is  therefore  a 
iter  of  fact,  I  apprehend,  and  attended  with  no  difficulty 
atever ;  and   upon   the   whole   matter  I   am  satisfied,  that 

>  Lord  Ordinary's  interlocutor  ought  to  be  adhered  to. 

LOBD  Deas. — As  your  Lordship  has  stated,  the  answer  of  the 
pondent  resolves  itself  into  three  heads.  In  the  first  place, 
j«ction8  to  the  disconformity  between  the  title  and  the  ])ro- 
ional  and  final  specifications  ;  in  the  second  place,  misrepre- 
itfttion  of  the  nature  of  the  invention ;  and,  in  the  third  place, 
it  the  patent  of  the  respondent  is  not  an  infringement  upon 
it  of  the  pursuer.  I  concur  in  the  views  stated  by  your  Lord- 
p  on  all  these  three  points,  and  I  think  there  is  really  no 
Sonlty  except  upon  the  second  point,  to  which  alone  I  diall, 
ffefore,  advert. 

rhe  objection  under  this  head  is  threefold.  First,  it  is  said 
it  the  expansion  is  not  produced  entirely  by  the  pressure  of 

>  roller  on  the  interior  of  the  tube,  but  is  to  some  extent  pro* 
9ed  before  that  pressure  begins  to  operate.  Second,  it  is  said 
it  the  expansion  is  represented  as  operated  by  the  hand  ;  and 
cd,  it  it  ttad  tiiat  it  iB  represented  that  the  use  of  mauls  and 


sledges  is  entirely  dispensed  with.  Now,  I  do  not  think 
expansion  can  really  be  said  to  be  produced  before  the  roller 
begins  to  operate.  What  takes  place  before  that  is  simply  the 
introduction  of  the  roller  to  produce  the  expansion.  The  diffi- 
culty mainly  is  whether  it  is  represented  that  the  expansion  is 
operated  by  hand  and  without  the  use  of  mauls  and  sledges.  I 
think  the  words  used  are  certainly  not  very  cautious.  The 
roller  can,  no  doubt,  be  operated  by  the  hand,  so  that  these 
words,  taken  literally,  are  not  contrary  to  the  fact ;  but  then, 
if  it  is  meant  that  the  use  of  mauls  of  all  kinds  is  dispensed 
with,  that  would  not  be  a  correct  representation  of  what 
practically  takes  place.  There  is  a  nicety  here  and  a  difficulty, 
but  I  am  disposed  to  agree  with  your  Lordship  that  the  real 
meaning  is,  in  the  first  place,  that  it  is  possible  to  do  it  alto- 
gether by  the  hand,  and,  in  the  second  place,  that  at  all  events 
the  use  of  mauls  and  sledges — that  is,  the  use  of  heavy  ham- 
mers either  of  wood  or  iron — is  dispensed  with,  meaning  that 
sort  of  heavy  hammers  which  give  rise  to  risk  of  splitting  and 
of  injury.  As  your  Lordship  has  said,  a  maul  may  be  taken  as 
equivalent  to  what  in  Scotland  is  called  a  mell, — ih&t  is  a  large 
heavy  wooden  hammer, — and  a  sledge,  as  an  appropriate  enough 
word  for  what  we  call  more  familiarly  a  fore-hammer, — that  is, 
a  large  and  heavy  iron  hammer. 

It  is  said  that  an  ordinary  workman  could  not  follow  this 
description.  That  is  entirely  connected  with  the  question 
whether  it  would  or  would  not  mislead  him  by  nuiking  him  think 
that  expansion  was  produced  entirely  by  rollers,  and  that  the 
use  of  a  hammer,  however  light,  was  to  be  uniformly  dispensed 
with.  I  do  not  think  that  would  be  so,  and  upon  the  whole 
think  that  your  Lordship's  judgment  is  correct. 

J.'ORD  Ardmillan. — I  have,  after  attentive  consideration  of 
most  able  arguments  on  both  sides,  formed  the  same  opinion  as 
the  Lord  Ohlinary  and  your  Lordship.  If  there  is  no  good  ob- 
jection to  the  oomplainers  letters-patent,  then  I  am  of  opinion 
that  infringement  has  been  proved,  and  that  the  complainer  is 
entitled  to  succeed.  On  the  evidence  before  us,  and  on  a  com- 
parison of  the  tool  or  instrument  used  by  the  respondent  with 
the  tool  or  instrument  for  which  the  complainer  has  a  patent,  I 
really  entertain  no  doubt  that  the  complainer's  rights  under  his 
letters-patent  have  been  infringed.  I  do  not  know  whether  the 
respondent's  instrument  is  or  is  not,  in  some  respects,  an  im- 
provement on  the  complainer's.  But  in  its  most  essential  and 
important  features  it  is  a  copy,  obviously  a  borrowing  of  that 
for  which  the  complainer  holds  a  patent.  On  this  question  I 
have  nothing  to  add. 

But  the  more  difficult  part  of  the  case  is — the  attack  which  has 
been  made  by  Mr.  Thomson,  the  respondent,  on  the  letters-patent 
held  by  the  complainer. 

It  is  not  necessary  to  decide  whether  the  respondent's  objec- 
tion, in  respect  of  disconformity  between  the  title  and  the  speci- 
fication, would  have  been  conclusive  before  the  date  of  the 
Statute  of  15  and  16  Victoria.  I  am  not  satisfied  that  the  ob- 
jection would  even  then  have  been  conclusive.  But  since  the 
date  of  that  Statute  the  title  is  legitimately  explained  by  the 
provisional  specification,  and  the  title  and  provisional  specifica- 
tion, read  together,  are  to  be  compared  with  the  final  specifica- 
tion. That  is  really  the  comparison  which  we  must  make.  The 
title  plus  the  provisional  specification  must  be  carried  on  to  be 
compared  with  the  final  specification.  As  the  result  of  that  com- 
parison, I  arrive  at  the  conclusion  that  there  is  no  such  discon- 
formity as  can  render  these  letters-patent  invalid.  I  think  that 
the  true  nature  of  the  complainer's  invention,  and  of  the  me- 
chanical instrumentality  by  which  he  practically  works  it,  are 
sufficiently  disclosed.  The  **  cutter  "  and  the  **  ratchet  handle" 
are  subordinate,  and  merely  for  the  purpose  of  trimming  and 
turning,  and  both  are  set  forth  in  the  provisional  specification 
as  well  as  in  the  final  specification. 

Another  objection  is  that  the  sjtecification  is  inaccurate  and 
deceptive,  because  it  sets  forth  that  the  principle  of  the  inven- 
tion is  expansion  by  roUing,  whereas,  in  point  of  fact,  the 
<*  tapering  plug  "  is  first  introduced  into  the  tube  by  propulsion 
or  insertion,  and  then,  after  the  **  bite  "  on  the  sides  of  the  tube 
has  been  got  by  the  insertion  of  the  plug,  the  expansion  by  in- 
ternal rolling  commences.  This,  it  is  said,  is  not  entirely  ex- 
pansion by  rolling.  I  am  of  opinion  that  this  objection,  however 
ingenious,  is  not  well  founded.    It  must  be  asBumed  that  in  th« 
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process  of  rolling  a  certain  amount  of  displacement  of  surface, 
which  workmen  call  a  "bite,"  must  precede  the  rolling  which 
produces  the  desired  expansion.  No  expansion  could  take  place 
if  the  "  taiiering  plug"  or  ** mandril"  were  so  much  less  than 
the  tube  as  to  have  no  **  bite."  The  first  insertion  of  the  ex- 
panding instrument  must  take  effect  in  producing  a  "  bite,"  but 
however  that  mere  insertion  is  accomplished,  it  is  only  intro- 
ductory to  the  "  expansion  by  rolling,"  which  is  the  invention. 
The  third  objection  taken  is  that  the  complainer's  instrument 
is  falsely  describc<l,  because  the  instrument  is  represented  as 
wrought,  or  ca])able  of  being  wrought,  by  the  hand,  and  as  dis- 
pensing with  the  use  of  *' mauls  or  sledges,"  and  the  inconveni- 
ences that  attend  their  employment.  Now  I  think  that  the 
specification  is  not  very  happily  expressed.  But  reading  and 
construing  it  fairly,  I  am  of  opinion  that  we  should  not  sustain 
the  objection.  It  is  proved  that  the  complainer's  instrument 
can  be  wrought  by  the  hand,  and  has  been  sometimes  so  wrought 
But  it  is,  I  Slink,  also  proved  that  "mauls,"  by  which  I  under- 
stand heavy  wooden  hammers,  and  **  sledges,"  by  which  I  under- 
stand fore-hammers,  or  smith's  hammers,  are  no  longer  used  or 
required,  but  small  mallets  or  light  hammers  are  found  to  be 
practically  useful,  and  are  generally  used.  Tn  consequence  of 
the  inaccurate  expression  used  in  the  specification,  a  difficulty 
has  here  arisen.  But,  bearing  in  mind  that  the  heavy  hammers, 
mauls,  and  sledges,  with  the  attendant  inconvenience  arising  from 
their  weight  and  power,  are  really  dispensed  with,  and  that  ex- 
pansion by  rolling — possible  by  hand,  and  yet  more  effectively 
accomplished  by  the  aid  of  light  mallets — is  within  the  intelli- 
gence and  the  power  of  a  workman  of  ordinary  skill,  I  think  that 
we  should  not  do  justice  to  the  complainer  if  we  refused  to  ac- 
knowledge and  to  support  his  letters-patent. 


Lord  Jerviswoode  concurred. 


Adhere. 


Act,  Hunter,  Balfour ;  Ronald,  Kitchie,  and  Ellis,  W.S. 
Afjents. — AU,  Solicitor-General  (Clark,  Q.C.),  Watson,  Asher; 
Macnaughton  and  FinJav,  W.S.  Agents, — B.  Clerk,         G.S.D, 


July    4,    1873. 

FIRST  DIVISION. 

JoBN  Francis  Erskine  Goodeve  Erskine,  Pursuer^ 
V,  Earl  of  Kellie,  Defender, 

Entail — Heir  of  line — Ileir-jnale — Back  Bond — Destination — 
Clause  of  Forfeiture — Pcpratje — Surname  and  Arms — The 
purchasers  of  an  estate  forfeited  to  the  Crown  bound  them- 
selves by  a  back  bond  to  entail  it  on  A.,  **  and  the  heirs  of 
his  body,  whom  failing,  on  any  lawfull  sister  of  A.  and  the 
heirs  of  her  body."  The  dispositive  clause  of  the  deed  of 
entail  was  in  favour  of  A.,  '*  and  the  heirs-male  to  be  lawfully 
procreate  of  his  body,  whom  failling,  to  the  heirs  whatsoever 
descending  of  his  body,  whom  failling,  to  his  sister  B.,  and 
the  heirs-male  to  be  procreate  of  her  body,  whom  failling,  to 
the  heirs  whatsomever  descending  of  her  body" — UeM  that  the 
heirs-male  of  B.  must  be  exhausted  before  her  heir  of  line  could 
take,  there  being  nothing  in  the  back  bond,  on  the  narrative  of 
which  the  deed  of  entail  proceeded,  to  control  the  destination. 

Opinion  that  a  direction  to  assume  a  certain  name  and  arms  fenced 
by  a  clause  of  forfeiture  i|i  case  of  failure  to  do  so,  might  be 
overcome,  if  the  heir  of  entail  so  contravemng  could  ^ow  a 
lawful  excuse  for  doing  so. 

This  was  an  action  of  reduction  and  deolaralor  broiio^ht 
by  Mr.  Goodeve  Erskine,  claiming  to  be  Earl  of  Mar, 
against  the  Earl  of  Kellie,  its  object  being  to  establish 
the  pursuer's  right  to  the  estates  belonging  to  the  earldom 
of  Mar,  which  were  held  by  the  defender.  The  summons 
called  for  exhibition  and  production  of  certain  writs, 
namely,  the  services  of  the  defender's  father,  Walter 
Coningsby  Erskine,  Earl  of  Kellie,  and  of  the  defender 
himself,  as  heir  of  tailzie  and  provision  under  a  deed  of 
entail,  dated  6th  January  1739,  and  recorded  10th 
December  1741 ;  and  for  the  reduction  of  the  said  sci-vices. 
It  also  contained  conclusions  declaratory  of  the  pursuer's 


right  to  the  earldom  of  Mar,  and  of  his  exclusive  right 
to  the  title,  surname,  and  arms  of  Erskine  of  Mar. 

The  nature  of  the  pursuer's  claim  was  as  follows : — John, 
Earl  of  Mar,  and  eleventh  Lord  Erskine,  was  attainted  for 
high  treason  in  1715,  and  his  estates  forfeited  to  the 
Crown.  He  died  in  1732,  leaving  two  children,  Thomas, 
the  titular  Lord  Erskine,  and  a  daughter.  Lady  Frances 
Erskine.  Sometime  after  the  forfeiture,  the  estates  were 
purchased  from  the  Commissioners  for  the  sale  of  For- 
feited Estates,  by  two  connexions -of  the  family,  James 
Erskine  of  Orange,  the  attainted  Earl'B  brother,  and 
David  Erskine  of  Dun,  one  of  the  Senators  of  the  College 
of  Justice,  and  entailed  by  them  as  after  mentioned.  At 
the  time  of  the  purchase  they  executed  a  back  bond,  which 
contained  the  following  provision  : — 

*'  And  in  like  manner  we,  by  our  back  bond,  of  the  datetbi 
23d  day  of  March  1725  years,  mentioDing  the  writts  abon 
narrated,  and  that  we  were  willing  that  the  benefite  of  the  al 
purchase  should  be  for  the  behoove  of  Thomas  Lord  EnkiM^ 
only  lawful  son  to  the  said  John,  late  Earl  of  Marr,  aadtb 
other  persons  after  named :    Therefore  we  thereby  band  ui 
obliged  us,  our  heirs  and  successors,  to  denude  onrselres  d  fk 
&aid  estate,  at  leist  so  much  thereof  as  should  remain  mnU 
and  disposed  upon,  for  payment  of  the  debts  therein  mentioBBi  ; 
and  to  dispone  the  same  to  and  in  favours  of  the  said  Tboa^ 
Lord  Erskine,  and  the  heirs  of  his  body  ;  whom  failing,  to  aqr   j 
lawfull  sister  of  the  said  Thomas,  Lord  Erskine,  and  the  \m 
of  her  body." 

The  entail  proceeded  on  the  narrative  of  this  backtwdi 
and  was  in  the  following  terms  : — 

"  to  and  in  favours  of  the  said  Thomas,  Lord  Erskine,  sad  fli 
heirs-male  lawfully  to  be  procreat  of  hia  body ;  whom  bSSSt^ 
to  the  heirs  whatsomever  descending  of  the  said  Thomai,  leii 
Erskine,  his  body ;  whom  failling,  to  Lady  Frances  ErtkiBe^ia 
sister,  and  the  heirs-male  to  be  procreat  of  her  body ;  vki 
failling,  to  the  heirs  whatsomever  descending  of  her  body.* 

It  also  contained  the  following  provision  : — 

*'  As  also  with  this  provision  allwayes,  likeas  it  it  hticbf 
expressly  provyded  and  declared,  that  the  eldest  female  Urdf 
tailzie  above  specified,  and  the  descendants  of  her  bodj.  ikiK 
exclude  the  younger  and  her  descendants  as  hein-pcHikm 
and  shall  succeed  allwayes  without  division  ;  and  that  At 
whole  heirs  of  tailzie  above  mentioned,  as  well  male  as  fenk 
and  the  descendants  of  their  bodies  who  shall  happen  to  soeeeil 
to  the  said  lands  and  estate  by  vertue  of  the  foresaid  dati» 
tion,  shall  be  obliged  in  all  time  after  their  succession,  tosMOi 
and  constantly  use  and  bear  the  simame  of  Erskine,  and  ob 
and  carry  the  armes  which  before  the  attainder  of  the  said  Johi 
late  Earl  of  Marr,  were  worn  by  the  family  of  Enkine  sri 
Marr,  in  so  far  as  the  same  or  any  part  thereof  can  be  obtHsd 
and  legally  and  warrantablie  bom,  and  in  case  the  attaisdff  i 
the  said  John,  late  Earl  of  Marr,  shall  be  reversed,  the  ttt, 
dignity,  and  honours  of  the  family  of  Erskine  of  Mair,  wk 
the  armes  thereof,  as  their  own  proper  simame  and  armeiiiil 
time  thereafter ; " 

and  a  clause  of  forfeiture  in  case  of  contravention. 

Thomas,  Lord  Erskine,  died  without  issue  In  1766)iii 
was  succeeded  by  his  sister,  Lady  Frances  Erskine.  Sk 
died  iu  1776,  and  was  succeeded  by  her  son,  John  Fudoi 
Erskine.  In  1824  he  was  restored  to  the  title  of  £ari^ 
Mar,  and  he  died  in  1825,  leaving,  among  other  chiUiOi 
John  Thomas,  who  succeeded  him  in  the  earldom,  tfi 
Henry  David.  John  Thomas  died  in  1828,  and  wisflK- 
ceeded  by  his  son,  John  Francis  Miller.  He  also  kft  & 
daughter.  Lady  Frances  Jemima,  who  married  lb- 
William  J.  Goodeve,  the  issue  of  that  marriage  being  tk 
pursuer.  John  Francis  Miller,  who  had  also  suooeededn 
the  earldom  of  Kellie,  died  without  iasne  in  1866,  vA 
was  succeeded  by  his  cousin-germao,  Walter  ConiqgfiVt 
eldest  son  of  Henry  David  Enkine  atxyre  mentiooedj  m 


1873. 


THE  SCOTTISH  JURIS r. 


535 


father  of  the  defender.  It  will  be  FPen,  therefore,  that  the 
pursuer  claimed  as  heir  of  line  of  Lady  Frances  Erskine, 
first  substitute  iu  the  entail,  while  the  defender  claimed 
as  her  heir-male. 

The  pursuer,  by  a  general  service  dated  14th  Februaiy 
and  recorded  4th  March  1867,  was  served  heir  of  pro- 
vision of  the  elder  of  the  two  heirs-portioners  of  his  uncle, 
lie  late  John  Francis  Miller  Erskine,  Earl  of  Mar. 
The  pursuer  pleaded — 

1.  The  pursuer  being  heir  of  tailhe  and  provision  to  the  said 
John  Francis  Miller  Erskine,  Earl  of  Mar,  and  to  the  said  John 
Thomas  Erskine,  Earl  of  Mar,  under  and  in  virtue  of  the  said 
disposition  and  deed  of  entail,  was  entitled  to  have  the  writs 
c^ed  for  reduced,  with  expenses.     2.  Upon  the  death  of  the 
said  John  Francis  Miller  Erskine,  Earl  of  Mar,  without  issue, 
the  succession  to  the  earldom  of  Mar  and  others  under  the  said 
disposition  and  deed  of  entail  opened  to  the  eldest  of  his  heirs- 
portioners,  being  his  heirs  whatsoever,  and  the  pursuer  being 
one,  and  the  elder  of  the  two  such  Jieirs,  was  now  entitled  to  the 
aaid  earldom  and  others,  and  to  make  up  titles  thereto  as  heir 
of  taillie  and  provision  under  the  said  entail     3.  The  pursuer 
being  in  lawful  possession  of  the  honours,  dignities,  titles,  and 
arms  of  the  Earls  of  Mar,  etc.,  was,  on  the  true  construction  of 
the  said  disposition  and  deed  of  entail,  entitled  to  the  lands  and 
estates  thereby  conveyed.     4.  The  pursuer  was  entitled  to  have 
the  right  of  the  defender  to  the  said  entailed  estates  declared 
Toid  and  extinct,  in  resi>ect  that  the  defender  was  not  entitled  to 
bear  the  title,  surname,  and  arms  of  the  family  of  Erskine  of 
Mar,  and  that  the  pursuer  had  the  only  lawful  title  to  bear,  and 
did  bear,  the  said  title,  surname,  and  arms,  as  required  by  the 
entail     6.  The  defender  was  bound  to  remove  from  the  said 
lands  and  others,  and  to  account  to  the  pursuer  for  the  rents 
and  profits  thereof  since  the  death  of  the  said  last  Earl  of  Mar. 

The  defender  pleaded — 

1.  The  pursuer  had  no  title  to  sue,  in  respect  that  he  had  no 
right  to  the  title,  dignity,  or  honours  of  Earl  of  Mar,  or  at  all 
events  he  could  not  insist  in  the  action  while  the  competition  for 
■aid  title,  dignity,  and  honours  between  him  and  the  defender 
was  syb  judice  in  the  House  of  Peers.  2.  Separatim,  the  pursuer 
liad  no  title  to  sue,  in  respect  that  he  was  not  heir-male  of  the 
body  of  Lady  Frances  Erskine.  3.  The  pursuer's  statements 
were  not  relevant  or  sufficient  in  law  to  support  any  of  the  con- 
doaions  of  the  action.  4.  The  defender  ought  to  be  assoilried, 
in  respect  that  he  was  the  heir-male  of  the  body  of  Lady  Frances 
Xrakine,  and  as  such  had  right  to  the  estates  in  question  by 
Tirfcue  of  the  destination  contained  in  the  deed  of  entail  libelled, 
5.  The  pursuer's  whole  material  statements  being  unfounded  in 
iMt,  the  defender  was  entitled  to  absolvitor,  with  expenses. 

The  Lord  Ordinary  (Shand)  pronounced  the  following 
iDterloeutor : — 

•*28M  Januaiy  1873. — The  Lord  Ordinary  having  considere<l 
the  cause,  finds  that  the  defender,  as  the  nearest  heir-male  of 
the  body  of  Lady  Frances  Erskine,  has  right  to  the  estates  in 
qneation  by  virtue  of  the  destination  contained  in  the  deed  of 
entail  libelled :  Finds  that  the  pursuer,  as  an  heir-female  or 
heir  whomsoever  of  the  body  of  the  said  Lady  Frances  Erskine 
under  the  said  entail,  has  no  right  or  title  in  a  question  with 
the  defender  to  the  said  estates  :  Sustains  the  defender's  second, 
third,  and  fourth  pleas  in  law :  Finds  that  the  pursuer  has  no 
vig^t  or  title  to  insist  in  the  conclusions  of  the  present  action, 
and  accordingly  dismisses  the  same,  and  decerns :  Finds  the 
pnnner  liable  in  expenses,  allows  an  account  thereof,"  etc. 

**j^ote, — In  the  year  1866,  on  the  death  of  John  Francis 


*•  The  j)rcscnt  action  has  been  raieed  by  John  Francis  Erskine 
Goodeve  Erskine  claiming  to  be  Earl  of  Mar,  for  the  purpose  of 
vindicating  his  alleged  right  to  the  Mar  estates.  The  declara- 
tory conclusion  of  the  action  is  to  the  effect  that  on  the  death 
of  the  said  John  Francis  Miller  Erskine,  Earl  of  Mar,  his  uncle, 
tlie  pursuer,  had,  and  still  has,  the  sole  and  exclusive  right  to 
the  Mar  estates,  as  heir  of  tailzie  and  provision  to  him  under 
the  deed  of  entail  above  mentione<l ;  and  that  he  had  then,  and 
still  has,  the  right  to  make  up  all  proper  titles  to  these  lands  as 
such  heir  of  tailzie  and  provision,  and  to  enter  upon  and  possess 
the  estates  as  proprietor  thereof.  By  the  reductive  conclusions 
of  the  action  the  pursuer  seeks  to  reduce — (1.)  The  various 
services  and  other  writs  by  which  the  late  Walter  Coningsby 
Erskine,  Earl  of  KeUie,  the  defender's  father,  completed  his 
title  to  the  estates  in  1866  ;  and  (2.)  The  decree  of  general 
service,  dated  9th,  and  recorded  in  Chancery  20th  May  1872, 
pronounced  by  the  Sheriff  of  Chancery  in  favour  of  the  defender, 
Walter  Henry  Erskine,  Earl  of  Kellie,  as  nearest  and  Uwful 
heir  of  tailzie  and  ]»rovision  of  his  father,  the  said  Walter  Con- 
u^gsby*  £arl  of  Kellie,  under  the  deed  of  entail  above  men- 
tioned. 

**  The  action  is  maintained  on  the  footing  and  averment  that 
the  ])ursuer,  as  heir  of  line,  succeeded  to  the  title  and  dignity 
of  Karl  of  Mar  upon  the  death  of  the  late  John  Francis  Miller 
Erskine,  above-mentioned,  his  uncle ;  and  the  pursuer  founds 
on  a  decree  of  general  service  in  his  favour  dated  14th  February, 
and  recorded  in  Chancery  4th  March  1867,  granted  by  the 
Sheriff  of  Chancery  in  his  favour,  by  which  he  was  served  as 
one  and  the  elder  of  the  two  nearest  heirs-portioners  of  his 
uncle,  the  late  John  Francis  Miller  Erskine,  Earl  of  Mar,  above 
named. 

**The  defender,  the  Earl  of  Kellie,  maintains  that  he  is  Earl 
of  Mar,  and  that  the  claim  of  the  pursuer  to  that  title  and 
dignity  is  unfounded.  The  pursuer's  claim  to  the  title  is  based 
on  the  allegation  that  the  peerage  descends  to  heirs-general, 
while  the  defender  maintains  his  right  to  the  peerage  as  the 
nearest  heir-male  of  the  la&t  Earl ;  and  the  question  whether 
the  pursuer  has  right  to  the  title  in  preference  to  the  defender 
is  at  present  sub  judice  of  the  House  of  Lords,  and  it  is  said  may 
be  decided  in  the  course  of  the  present  year. 

"  As  the  pursuer's  claim  to  the  estate  in  question  is  rested 
entirely  on  the  ground  of  his  being  the  person  having  right  to 
the  title  and  dignity  of  the  Earl  of  Mar,  and  as  the  question 
whether  he  has  such  right  cannot  be  determined  by  this  Court, 
and  may  be  decided  by  the  House  of  Peers  within  a  short  time 
hence,  the  Lord  Ordinary  was  at  first  disposed  to  sist  the  jiresenb 
action  until  that  question  should  be  decided,  for  if  it  should  be 
decided  against  the  pursuer,  the  ground  of  his  claim  under  the 
present  action  would  be  swej)t  away.  The  defender,  however, 
objected  to  this  course,  and  pressed  the  I.ord  Ordinary  to  take 
up  and  dispose  of  his  2d,  8d  and  4th  pleas  in  law.  Under  these 
pleas  it  is  maintained  that,  even  on  the  assumption  that  the 
pursuer  has  right  to  the  title  and  dignity  of  Earl  of  Mar,  and 
that  this  should  be  declared  by  the  House  of  Peers,  he  has 
nevertheless  no  right  to  the  estates  in  question,  inasmuch  as  the 
defender  is  the  heir,  having  right  to  the  estates  under  the  destina- 
tion contained  in  the  deed  of  entail  by  which  the  succession  is 
regulated, 

"  The  defender's  contention  under  these  pleas  is  that,  assum- 
ing the  pursuer  to  be  Earl  of  Mar,  he  is  not  the  heir  called  by 
the  destination  to  the  succession  of  the  estates,  and  that  the 
case  stated  by  him*  founded  upon  his  being  the  nearest  heir 
whatsoever  of  the  late  John  Fnmcis  Miller  Erskine,  or  at  least 
the  eldest  heir-portioner  of  such  nearest  heirs  whatsoever,  is  not 
relevant  or  sufficient  in  law  to  support  any  of  the  conclusions  of 
the  action.      The  Lonl  Ordinary  feels  that  the  defender  is 


If  flier.  Earl  of  Mar  and  Kellie,  without  issue,  the  defender's  j  entitled,  as  he  desires  it,  to  have  a  judgment  on  these  {ileas,  as 


iKther,  Walter  Coningsby  Erskine,  Earl  of  Kellie,  was  served 
nearest  and  lawful  heir-male  of  taillie  and  provision  in  general 
to  hhn  to  the  earldom  or  estates,  which  form  the  subject  of  the 
present  action. 

**  This  service  was  expede  under  and  by  virtue  of  the  disposi- 
tbn  and  deed  of  entail,  dated  6th  January  1739,  and  registered 
in  the  Register  of  Tailzies  10th  December  1741  (on  the  construc- 
tton  of  which  the  questions  raised  by  the  present  action  depend), 
teecnted  by  James  Erskine  of  Grange,  Esq.,  and  Mr.  David 
iMJneof  Don,  one  of  the  Senators  of  the  Collie  of  Justice. 


he  has  a  legitimate  interest  to  require  that  the  action  shall  be 
now  disposed  of  in  place  of  being  sisted,  if  there  are  grounds 
which  enable  the  Court  to  do  so. 

"  In  this  view  the  question  now  for  determination  is  whether, 
assuming  the  pursuer  to  be  Earl  of  Mar,  as  he  alleges,  he  has 
right  to  the  estates  in  question  under  the  entail ;  and  the  Lord 
Ordinary  is  of  the  opinion  to  which  he  has  given  effect  in  the 
preceding  interlocutor,  that  the  pursuer  has  not  such  right,  but 
that  the  defender  is  lawfully  in  possession  of  the  estates,  as  heir 
of  entail  undef  the  subsisting  destination. 
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'*  The  question  thus  raised  is  one  entirely  as  to  the  meaning 
and  effect  of  the  destination  contained  in  the  entail.  The 
pursuer  maintains  that  the  destination  must  be  read  as  carrying 
the  estates  always  to  the  person  who  holds  the  title  and  dignity 
of  Earl  of  Mar,  while  the  defender  maintains  that  this  is  not 
its  true  meaning,  and  that  although  it  may  be  inferred  from  one 
clause  in  the  entail  that  the  granters  of  the  deed  had  contem- 
plated that  the  title  and  dignity  of  Earl  of  Mar  should 
accompany  the  estates,  this  has  not  been  provided  by  the 
destination,  which  gives  him  right  to  the  estates  independently 
altogether  of  whether  he  has  or  has  not  right  to  the  title  and 
dignity. 

"  The  entail,  which,  as  already  stated,  was  executed  in  1739, 
was  made  by  James  Erskine  of  Grange  and  Mr.  David  Erskine, 
one  of  the  Senators  of  the  College  of  Justice,  after  they  had 
purchased  the  estates  from  the  Commissioners  and  Tnistees  for 
the  sale  of  Forfeited  Estates  in  Scotland.  And  the  destination 
in  the  entail  was,  in  the  first  place,  in  favour  of  Thomas,  Lord 
Erskine,  only  lawful  son  of  John,  then  late  Earl  of  Mar,  and 
eleventh  Lord  Erskine  (who  was  attainted  in  1715,  and  whose 
estates  had  been  in  consequence  forfeited),  and  the  heirs-male 
lawfully  to  be  procreate  of  his  body,  whom  failing,  to  the  heirs 
whatsomever  descending  of  the  said  Thomas  Erskine  his  bo<iy. 
Thomas,  Lord  Erskine,  died  without  issue  in  1766,  and  the 
branch  of  the  destination  which  then  took  effect,  and  is  now 
subsisting,  is  in  the  following  terms : — *  Whom  failing,  to  Lady 
Frances  Erskine,  his  sister,  and  the  heirs-male  to  be  procreate 
of  her  body,  whom  failing,  to  the  heirs  whatsomever  of  her 
body.' 

*'  The  defender  is  the  nearest  heir-male  of  the  body  of  Lady 
Frances  Erskine.  This  is  instructed  by  the  services  produced, 
and  the  relationship  on  which  these  services  proceed  is  not  dis- 
puted by  the  pursuer,  nor  is  it  disputed  that  the  defender  is  the 
nearest  heir-niale  of  Lady  Frances  Erskine  and  of  the  late  John 
Francis  Miller,  Earl  of  Mar,  whose  right  to  possession  of  the 
estates  during  his  life  is  admitted  by  both  parties.  The  pursuer, 
on  the  other  hand,  is  somewhat  nearer  in  degree  of  relationship 
to  John  Francis  Miller,  Earl  of  Mar,  but  he  is  an  heir-female, 
and  not  an  heir-male  of  the  body  of  Lady  Frances  Erskine,  nor 
an  heir-male  of  the  late  John  Francis  Miller,  Earl  of  Mar.  As 
in  the  case  of  the  defender  so  in  that  of  the  pursuer,  his  alleged 
relationship  or  propinquity  is  not  disputed. 

''Further,  if  the  destination  were  alone  to  be  looked  at,  it 
seems  to  be  quite  clear  that  the  pursuer  has  no  right  or  title  to 
the  estates  in  a  question  with  the  defender.  The  destination 
itsdf  is  expressed  in  clear,  distinct,  and  ordinary  language,  and 
carries  the  estates,  in  the  first  place,  to  the  heirs-male  of  the 
body  of  Lady  Francis  Erskine,  in  preference  to  the  heirs-female 
or  heirs  whatsoever  of  her  bofly.  The  defender  is  called  to  the 
succession  as  an  heir-male  under  this  destination,  and  until  such 
heirs-malo  are  exhausted,  the  pursuer,  as  an  heir-female,  has  no 
place  in  the  destination.  The  two  branches  of  the  destination 
are  separated  by  the  ordinary  term  *whom  failing,'  denoting 
that  the  heirs-male,  of  whom  the  defender  ia  one,  must  be  ex- 
hausted before  an  heir-female  can  claim  right  to  the  estates. 

"  Accordingly,  it  wi^s  pleaded  for  the  pursuer  that  the  destina- 
tion is  controlled  by  other  clauses  in  the  entail,  and  that  in  respect 
of  these  clauses  its  language  ought  to  receive  a  different  mean- 
ing from  that  ordinarily  given  to  it  in  similar  deeds ;  and  that 
the  effect  of  these  other  clauses  is  to  call  under  the  destination 
an  heir-female  of  the  body  of  Lady  Frances  Erskine  possessing 
the  title  and  dignity  of  Earl  of  Mar,  to  the  exclusion  of  an  heir- 
male  who  is  not  in  possession  of  that  title  and  dignity.  It  was 
not  disputed  by  the  counsel  for  the  defender  that  it  is  possible 
from  other  clauses  in  the  deed  to  ascertain  that  the  terms  used 
in  the  destination  are  to  be  taken  in  a  different  signification  from 
that  which  ordinarily  attaches  to  them ;  but  it  was  disputed 
that  there  are  any  clauses  having  such  an  effect  in  the  prasent 
deed. 

**  The  clauses  founded  on  by  the  pursuer  as  having  the  effect 
of  thus  interpreting  or  controlling  the  ordinary  meaning  of  the 
worrls  of  the  destination,  were,  in  the  first  place,  the  narrative 
of  the  deed  quoted  in  article  14  of  the  condescendence,  and  in 
the  next  the  pro\nsions  narrated  in  condescendence,  articles  16 
an  6.  18,  to  the  effect  that  the  heirs  of  tailzie  who  should  happen 
to  succeed  to  the  estates  by  virtue  of  the  above  destination 
should  be  obliged  in  all  time  after  their  succession  to  Msome 


and  constantly  use  and  bear  the  sumamc  of  Enkine,  and  in  case 
the  attainder  of  the  said  John,  late  Earl  of  Mar,  should  be 
reversetl,  the  title,  dignity,  and  honours  of  the  family  of  Erskine 
of  Mar,  and  the  arms  thereof,  as  their  own  proper  surname  and 
arms  in  all  time  thereafter  ;  and  the'  relative  ]>rovi8ion  that  if 
the  heirs  of  entail  succeeding  to  the  estates  '  shall  fail  to  assame 
use,  and  bear  in  all  time  thereafter  the  somame  and  arms  abort 
written '  (here  follow  a  reference  to  the  contraventiona  of  the 
general  prohibitions  in  the  entail,  and  a  relative  claoae  of 
irritancy),  '  but  also  each  person  or  persons  so  contravening  or 
failing  to  fulfil  the  above  written  conditiuns  and  provisions,  or 
any  of  them,  shall,  for  themselves  only,  ipm/o/cto  annul,  loose, 
and  forfeit  their  right  and  interest  in  the  said  lands  and  estate, 
and  the  samen  shall  become  void  and  extinct,  and  it  shall  be 
lawful  for  the  next  heir  of  tailzie  who  would  sncceed  if  the  cob- 
travener  were  naturally  dead,  albeit  descended  of  the  ops- 
travener's  own  body,  to  obtain  and  pursue  declarators  upon  tbe 
contravention  or  failing  to  fulfil  any  of  the  saids  provisions  aid 
conditions,  or  obtain  adjudications  of  the  foresaids  lands  aad 
estate,  or  to  obtain  themselves  served,  retoured,  entered,  infeft. 
and  seased  therein  as  heirs  to  the  person  who  died  last  vest  aad 
seased  in  the  samen  before  the  contravener  had  right,  in  n^mt 
that  the  right  of  the  contravener  is  hereby  declared  to  becoie 
void  and  extinct,  as  said  is,  and  the  right  of  succession  to  tke 
foresaids  lands  and  estate  is  hereby  provided  to  devolve  aad 
pertain  to  the  next  heir  of  tailzie  for  the  time,  when  the  aid 
declarator,  adjudication,  or  service,  and  retour,  or  legal  doi 
for  establishing  the  right  of  the  said  tailzied  lands  and  estata 
in  their  person,  shall  be  used  and  obtained.' 

"  The  Lord  Ordinary  is  of  opinion  that  these  clauses  do  aft 
affect  the  destination  of  the  estate,  as  is  maintained  by  tie 
pursuer,  the  narrative  of  the  entail  having  reference  to  the  oUi|;i- 
tion  which  the  entailers,  as  purchasers  of  the  estates,  had  uodiiB^ 
taken  to  entail.  The  residue  which  remained  after  paymest  d 
certain  debts  specifies  the  destina'tion  to  be  one  'in  favour i 
Thomas,  Lord  Erskine,  and  the  heirs  of  his  body ;  whomfailiB]^ 
to  any  lawful  sister  of  the  said  Thomas,  Lord  Erskine,  and  tk 
heirs  of  her  body,'  and  so  on  with  the  different  branches  of  tk 
destination,  without  indicating  that  the  heirs-male  of  eack 
stirps  were  to  be  exhausted  before  the  heirs-female  of  thatstiipi 
should  be  called  to  the  succession.  This,  however,  ia  ia  ae 
respect  inconsistent  with  what  was  actually  done  by  the  destiaa- 
tion  in  the  present  case,  in  accordance  with  the  usual  practkt 
in  entails  of  large  estates.  The  heirs  of  the  body  of  each  ftina 
are  called  as  the  obligation  provided,  but  they  are  called  iat 
certain  order,  which  is  quite  consistent  with  the  terms  of  tbe 
obligation.  Again,  the  clause  which  provides  that  the  htknd 
entail  shall  use  the  arms  of  the  family  of  Erskine  and  Mar.  in  » 
far  as  the  same  could  ])e  legally  and  warrantably  used,  and  tbt 
title,  dignity,  and  honours  of  the  family,  in  case  of  the  reTeial 
of  the  attainder  of  John,  Earl  of  Mar,  is  introduced,  not  m 
affecting  or  controlling  the  clause  of  destination,  or  the  meaaiai 
of  the  particular  terms  there  used,  descriptive  of  different  daaaai 
of  heirs,  but  for  a  different  purpose,  and  it  cannot,  in  the  oyaaoM. 
of  the  Lord  Ordinary,  have  that  effect.  If  it  had  been  tbr 
purpose  of  the  entailers  that  the  estates  should  only  descend  w 
the  person  in  right  of  the  title,  in  the  event  of  the  attainder 
being  reversed,  it  is  only  reasonable  to  believe  that  this  voaU 
have  been  expressly  provided  by  some  wonls  or  clause  direeiiT 
qualifying  the  destination  itself  ;  and  this  all  the  more  that  tbe 
language  of  the  destination,  without  such  qnaUficstioat,  ii 
perfecUy  clear  in  calling  the  different  heirs  in  a  definite  oda 
heirs-male  taking  before  and  to  the  exclusion  of  heirs-fenak 
The  Lord  Ordinary  is  of  opinion  that  the  clause  in  qneatioacka 
not  affect  the  meaning  of  the  destination,  or  the  oi^er  of  han 
thereby  called,  and  that  its  true  meaning  and  effect  is  to  irn^ 
upon  the  heirs  of  entail  the  obUgation  of  using  the  anna^isi 
title,  dignity,  and  honours  of  the  family  of  Erskine  of  Mar,  it 
so  far  as  they  can  lawfully  and  warrantably  do  so.  The  iretot 
action  is  not  designed,  or,  as  the  Lord  Ordinary  thinks,  aaitc^ 
to  try  the  question  whether  an  heir  in  possession  like  te 
defender,  under  the  destination,  would  contrarene  the  «iitiS 
and  be  liable  to  an  action  of  forfeiture  in  respect  of  bis  fiUm 
to  use  the  arms  and  title  and  dignity  of  the  family  of  lln; 
provided  he  was  not  in  fact  entitled  to  nae  these  aims  and  titk 
and  dignity.  That  question  can  only  be  ptoperly  tried  in  ai 
action  of  contraTention  and  forfeitan^  and  tha  Loid  OtdmtJ 
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will  merely  observe  upon  it  here,  in  the  first  place,  that  the 
clause  of  forfeiture  is  very  limited,  and  does  not  in  its  terms 
refer  to  the  title  and  dignity  of  Earl  of  Marat  all ;  and  further, 
that  the  argument  of  the  pursuer  has  failed  to  satisfy  him  that 
an  heir  of  entail  in  possession  of  the  estates  could  be  held  to  have 
contravened  the  entail  by  failure  to  use  the  arms  and  dignity  of 
the  Earl  of  Mar,  if  he  were  in  a  position  to  show  that  he  had  a 
lawful  excuse  for  not  using  these,  in  respect  that  he  was  not 
entitled  to  do  so,  and  that  the  title  and  dignity  belonged  to 
another  person.  Reference  was  made  for  the  pursuer  to  a 
number  of  cases,  and  in  i>articidar  to  the  following,  viz.,  Suther- 
land, 1801,  Mor.,  voce  Tailzie,  Appendix  No.  8  ;  Leslie,  1774, 
6  Paton,  792  ;  T^trkhart,  1842,  1  Bell's  Appeahi,  202  ;  Braid  r. 
Ralston  and  Waildell,  22  D.,  433 ;  and  Forbes  v.  Clinton, 
1868,  6  Macpherson,  900.  It  appears  to  the  Lord  Ordinary, 
however,  that  none  of  these  cases  affect  the  decision  of  the 
present.  In  the  first  of  them,  it  is  true  that  the  destination  in 
the  dispositive  clause  was  interpreted  and  affected  by  another 
clause  in  the  entail,  viz.,  the  procuratory  of  resignation ;  but  j 
the  destination  itself  was  there  repeated  in  terms  which  showed  ' 
the  meaning  which  the  entailer  applied  to  the  dispositive  clause. 
In  the  various  other  cases  referred  to,  the  meaning  of  the  terms 
used  in  the  destination  was  gathered  mainly,  if  not  exclusively, 
from  the  terms  and  structure  of  the  clause  of  destination  itself ; 
and  in  none  of  the  cases  was  plain  and  ordinary  language,  such 
as  is  used  in  the  present  entail  for  the  purpose  of  c^ling  heirs-' 
male  in  preference  to  heirs-female,  held  to  be  controUed  or 
affected  in  such  a  way  as  to  reverse  the  order  in  which  the  heirs 
are  called,  which  would  really  be  the  result  of  the  pursuer*^ 
argumeuL 

**  On  the  whole  matter,  therefore,  the  Lord  Ordinary  has 
come  to  the  conclusion  that,  whether  the  pursuer  shall  succeed 
in  establishing  his  right  to  the  title  and  dignity  of  Earl  of  Mar 
or  not,  he  has  no  title  to  the  estates  held  under  the  entail  in  a 
question  with  the  defender,  who  is  an  heir  called  before  him 
nnder  the  destination. 

**In  dismissing  the  action  on  preliminary  defences  lodged 
against  satisfying  the  pro<luction,  in  place  of  having  a  record  on 
the  merits  made  up,  the  Lord  Ordinary  has  followed  the  course 
of  procedure  which  was  adopted  by  this  Court  and  by  the 
House  of  Lords  in  the  case  of  the  Earl  of  Perth  v.  Lady 
Willoughby  d'Ercsby's  Trustees,  1 1th  March  1869,  7  Macph. 
p.  666.  If  the  purauer  has  no  title  to  the  estates,  it  is  evi- 
dently the  best  course  for  him  that  that  should  be  now  de- 
termined on  the  record  as  it  stands,  without  further  expense 
being  incurred.'' 

The  pursuer  reclaimed,  and  argued — 

The  obvious  desire  and  intention  of  the  makers  of  the  entail 
was  that  the  title  and  estates  of  Mar  should  be  held  together 
by  the  same  person,  as  was  shown  by  the  clause  of  irritancy  against 
any  heir  in  possession  under  the  entail  who  should  fail  to  assume 
the  surname  and  arms,  and  in  case  of  a  reversal  of  the  attainder, 
the  title  of  Erskine  of  Mar.  The  pursuer  being  the  only  person 
entitled  to  bear  the  surname,  arms,  and  title,  was  therefore  the 
only  person  entitled  to  succeed  to  the  earldom  and  estates. 
The  language  of  the  destination  was  quite  consistent  with  this. 
The  entail  proceeded  on  the  narrative  of  the  back  bond,  by  which 
the  entailers  bound  themselves  to  entail  in  a  certain  order,  first, 
**  to  and  in  favour  of  the  said  Thomas  Lord  Erskine  and  the 
beirs  of  his  body,  whom  failing,  to  any  lawful  sister  of  the  said 
Thomas  Lord  Erskine  and  the  heirs  of  her  body.'*  It  was  true 
that  the  subsequent  destination  called  first  the  heirs-male  of 
Lady  Frances  Erskine's  body,  and  then  the  heirs  whatsoever 
descending  of  her  body,  but  there  was  nothing  in  these  words  to 
■how  that  the  heirs-male  were  a  class  which  was  to  be  exhausted 
•aa  class  before  any  of  the  heirs  whatsoever,  that  was  to  say,  heirs* 
female,  came  in.  The  destination  to  heirs-male  took  effect  on 
the  succession  of  John  Francis  Erskine,  Lady  Frances's  son  ;  he 
was  the  beginning  of  a  ntirps  which  must  be  exhausted  before 
the  issue  of  his  second  son  Henry  David,  the  defender's  grand- 
father, could  come  in.  The  words  **  heirs  whatsoever  "  were  for 
the  very  purpose  of  bringing  in  the  daughter  of  an  heir-male, 
tentithe  whole  destination  roust  be  construed  by  the  clear  in> 
tention  of  the  entailers,  as  expressed  in  other  parts  of  the  deed, 
»  propontion  for  which  there  were  many  aathoritieSy  especially 
the  oSMi  of  the  Largie  and  Fettercaim  entaila. 


Argued  for  the  defender — 

The  words  of  the  destination  were  clear  and  unambiguous,  and 
required  no  construction  which  did  not  appear  on  the  face  of 
them.  This  was  not  an  action  of  contravention  and  forfeiture, 
which  was  the  only  answer  necessary  to  meet  the  pursuer's  argu- 
ment as  to  the  clause  of  forfeiture  in  case  of  failure  to  assume 
arms  and  title.  The  sole  question  was,  whether  the  present  des- 
tination was  to  the  heirs-male  of  Lady  Frances  Erskine,  or  to  her 
heirs  whatsoever,  that  was  to  say,  her  heirs-female,  which  were  all 
thatremainod  when  her  heirs-male  were  exhausted.  There  was  no 
dispute  that  the  pursuer  was  an  heir-female,  the  defender  an  heir- 
mide.  The  intention  of  the  entailers  was  clear,  that  all  the  heirs 
of  Lady  Frances  Ei-skine's  body  were  to  take,  but  in  two  classes, 
the  second  to  take  only  on  failure  of  the  first ;  this  was  clearly 
shown  by  the  words  •*  whom  failing,"  by  which  heirs  whatso- 
ever  were  introduced.  As  regarded  the  Largie  and  Fettercaim 
cases  they  were  not  in  point.  In  the  Largie  case  the  destination 
was  to  the  **  heirs-male  of  the  body  of  Elizabeth  Macdonald  and 
the  heirs  whatsoever  of  the  bodies  of  the  said  heirs-male."  Here 
each  heir-male  as  he  took  was  a  composite  atirpj*,  comprehending 
himself  and  his  heirs  whatsoever  ;  he  and  his  heirs  whatsoever 
must  be  exhausted  before  another  heir-male  could  take,  the  des- 
tination not  being  to  the  heirs  whatsoever  of  the  body  of  Eliza- 
beth Macdonald,  but  to  the  heirs  whatsoever  of  the  bodies  of 
her  heirs-male.  The  same  principle  held  good  in  the  Fetter- 
caim case.  There  the  destination  was  to  the  entailer  and  the 
heirs-male  of  his  body,  whom  failing,  to  his  daughter  and  the 
heirs-male  of  her  body  by  her  marriage  with  Sir  William  Forbes, 
whom  failing,  to  the  heirs  whatsoever  of  the  bodies  of  such  heirs- 
male  respectively,  whom  failing,  to  the  heirs-female  of  the 
marriage  and  the  heirs  whatsoever  of  their  bodies  resj)ectively. 
Here  the  word  **  resi>ectively "  introduced  the  same  distinction 
as  existed  in  the  Largie  case  of  a  separate  etirpa.  In  the  present 
case  no  such  separate  atirpa  was  created ;  all  the  heirs-male 
must  be  exhausted  before  any  heir-female  could  come  in. 

Pursuer's  authorities — 

Lockhart  v.  Macdonald  (Largie  Case),  19th  Jan.  1837,  ctnie^ 
voL  ix.  p.  206,  aff.  15th  March  1842,  1  Bell  App.  202  ;  Clinton  v. 
Forbes  (Fettercaim  case),  6th  June  1868,  cmte,  vol  xL  p.  514; 
Sutherland,  26th  Feb.  1801,  M.  App.,  voce  Tailzie  8 ;  Mont- 
gomerie  Bell's  Lect,  il,  pp.  994,  995. 

Defender's  authorities — 

Sandford  on  Entails,  pp.  53,  57,  81,  93  ;  Graham  v,  Graham 
20th  June  1816,  Fac.  Coll.,  aff.  14th  June  1825,  1  W.  and  S., 
p.  353  ;  Forrester  v,  Hutchison,  11th  July  1826,  4  S.  p.  831. 

At  advising — 

Lord  President. — The  entail  upon  the  constraction  of  which 
this  case  depends  was  made  under  peculiar  circumstances.  The 
estates  of  John  Earl  of  Mar  were  forfeited  in  1715,  and  were 
afterwards  sold.  The  estates  were  purchased  by  his  brother, 
James  Erskine  of  Grange,  at  the  price  of  £36,497.  It  apiiears 
that  one-half  of  the  price  had  been  ailvanced  by  David  Erskine 
of  Dun.  It  further  ap[)ears  that  these  gentlemen  had  purchased 
the  estate  for  the  pur|)08e  of  preserving  the  right  in  the  family, 
so  that  if  the  attainder  was  removed  the  estate  and  the  title 
might  go  together.  The  deed  of  entail  was  executed  for  this 
purpose,  and  it  narrates  the  forfeiture,  the  advance  of  the 
money  for  the  purchase  by  Mr.  David  Erskine,  and  a  back  bond 
containing  a  declaration  of  trust,  and  u|)on  that  narrative  pro- 
ceeds to  settle  the  estate.  The  destination  is  in  these  words  :— 
!  **  to  and  in  favours  of  the  said  Thomas  Lord  Erskine  (that  is 
the  son  of  the  forfeited  Earl)  and  the  heirs-male  lawfully 
procreat  of  his  body,  whom  failling,  to  the  heirs  whatsomever  of 
the  said  Thomas  Lord  Erskine,  his  body;  whom  failling,  to 
Lady  Frances  Erskine,  his  sister,  and  the  heirs-male  to  be 
procreat  of  her  body,  whom  failling,  to  the  heirs  whatsomever 
descending  of  her  body  ;  whom  failling,  to  me,  the  said  James 
Erskine,  and  the  heirs-male  lawfully  procreat  or  to  be  procreated 
of  my  body,"  and  so  on. 

Now  the  institute  Thomas  Lord  Erskine  died  in  1766  without 
issue,  and  consequently  the  estate  devolved  on  his  sister  Lady 
Frances  Erskine,  who  died  in  1776.  She  had  a  family,  and  her 
son,  John  Francis  Erskine,  sucoeeded  to  her  and  died  in  1825. 
In  his  person  the  title  of  Earl  of  Mar  was  reitored,  and  tha 
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estate  and  title  became  again  united.  He  left  two  sons,  of 
whom  the  eldest,  John  Thomas,  succeeded  him  in  the  estates 
and  titles,  and  Henry  David,  who  is  the  grandfather  of  the 
defender,  the  Earl  of  Eellie.  John  Thomas,  the  eldest  son  of 
John  Francis,  died  in  1 828,  and  was  succeeded  by  John  Francis 
Miller,  who  died  without  issue  in  1866.  The  succession  was 
thus  continued  direct  and  uninterrupted  through  males  down  to 
1866.  That  branch  of  the  family  came  to  an  end  with  the  Earl, 
John  Francis  Miller.  He  was  survived  by  a  sister.  Lady  Frances 
Jemima,  who  is  mother  of  the  pursuer.  The  pursuer  is  thus 
heir  whatsoever  of  the  body  of  Lady  Frances  Erskine,  but  not 
heir-male  of  her  body. 

On  the  other  hand,  the  second  son  of  the  restored  Earl, 
Henry  David  Erskine,  died  in  1848,  leaving  a  son,  Walter 
Coningsby,  who  succeeded  to  the  earldom  of  Kellie,  and  the 
defender  is  his  son.  So  the  defender  is  nearest  heir-male  of  the 
body  of  Lady  Frances  Erskine,  while  the  pursuer  is  nearest  heir 
whatsoever.  If,  therefore,  the  descent  is  to  heirs  whatsoever 
of  the  body,  or  to  the  heirs  whatsoever  of  the  heir-male  of  her 
body,  the  pursuer  will  be  entitled  to  prevail  But  if  it  was 
a  male  descent  which  was  provided  in  the  first  instance, 
the  defender  wiU  be  entitled  to  succeed.  The  words  here  are 
scarcely  susceptible  of  such  a  construction,  because  they  are  **  to 
Lady  Frances  Erskine,  hia  sister,  and  the  heirs- male  to  be  procreat 
of  her  body  ;  whom  fidlling,  to  the  heirs  whatsomever  descending 
of  her  body."  Theseare  the  only  words,  and  theirmeaningclearly 
is  that  heirs-male  must  be  exhausted  before  the  succession  can 
0[»eD  to  heirs  whatsoever. 

But  it  is  said  that  these  words  may  be  controUed  by  reference 
to  the  other  words  of  the  deed.  It  is  a  settled  rule  of  construc- 
tion that  such  words  may  be  so  construed  if  they  are  susceptible 
of  more  meanings  than  one.  Reference  was  made  to  the  recital 
of  the  back  bond,  whereby  the  granters  bind  themselves  to  dis- 
.pone  the  estate  *'to  the  said  Thomas  Erskine  and  the  heirs  of 
his  body,  whom  failing,  to  any  lawful  sister  of  the  said  Thomas 
Lord  Erskine  and  the  heirs  of  her  body,"  etc.  It  is  said  that 
this  is  quite  a  different  destination  from  that  of  the  dispositive 
clause,  and  that  the  two  must  be  so  read  as  to  be  consistent. 
It  appears  to  me  that  the  recital  and  the  dispositive 
clause  are  quite  reconcilable.  In  the  recital  it  is  not  neces- 
sary to  specify  very  particularly  the  order  in  which  the 
succession  is  to  go.  There  is  only  there  a  general  statement 
that  the  estate  was  to  be  settled  on  Lord  Erskine  and 
his  descendants,  whom  failing,  on  Lady  Frances  Erskine  and 
her  descendants.  But  this  is  more  particularly  set  out  in 
the  dis|>08itive  clause,  which  gives  the  succession  first  to  the 
male  line,  and  then  to  the  succession  through  females. 

Further,  it  is  said  that  the  other  parts  of  the  deed  make  it 
appear  the  intention  was  that  the  title  and  estates  should  not 
be  separated.  The  heirs  of  entail  are  taken  bound  to  carry  and 
bear  certain  arms,  and  to  use  and  bear  the  sirname  of  Erskine. 
But  heirs  of  entail  can  only  be  bound  so  far  as  they  can  law- 
fully carry  such  arms.  Now  if  the  estate  comes  into  the  hands 
of  a  person  who  is  not  Earl  of  Mar,  he  may  be  entitled  to  hold 
it,  unless  it  has  been  so  settled  that  the  title  and  the  estate  are 
to  go  together.  The  question  is,  whether  this  is  so?  The 
pursuer  says  that  he  is  entitled  to  the  earldom  of  Mar,  and 
that  he  is  prosecuting  his  claim  to  that  title  in  the  House 
of  Lords,  and  if  he  succeeds  in  that,  it  will  be  because  the 
earldom  descends  to  the  eldest  heir  whatsoever,  in  preference 
to  a  remoter  heir-male.  Is  it  not  the  case  that  in  the  disposi* 
tive  clause  a  remoter  heir-male  of  the  body  of  Lady  Frances 
Erskine  is  preferable  to  a  nearer  heir  whatsoever  or  heir- 
female?  If  that  be  so,  then  the  earldom  and  the  estate  are. 
necessarily  severed,  because  the  destination  in  the  entail  is  not 
the  same  as  the  destination  of  the  title  of  Mar.  But  it  is 
further  contended  that  we  must  read  the  dispositive  clause  as 
if  it  meant  that  the  first  heir-male  of  the  body  of  Lady  Frances 
Erskine  should  take  in  the  first  place  ;  and  that  her  eldest  son, 
having  taken,  the  **  heirs  whatsomever  descending  of  her  body," 
who  were  immediately  afterwards  substituted,  must  mean  or 
be  construed  to  mean  the  heirs  whatsoever  of  the  body  of  that 
first  heir-male.  Reference  has  been  made  to  two  cases  in  par- 
ticular as  favouring  that  construction—the  case  of  Largie,  and 
the  case  of  Fettercairn  ;  but  there  is  a  very  material  distinction 
between  the  words  of  the  destination  here  and  the  words  of 
' either  of  those  cases.     Here  the  words  are  "to  Lady  Frances 


Erskine  and  the  heirs-male  to  be  procreat  of  her  body ;  whcm 
faiUing,  to  the  heirs  whatsomever  descending  of  her  body." 
The  two  clauses  are  separated  by  the  words  **  whom  failling." 
The  class  first  named  must  be  exhausted  before  the  second  can 
succeed.  In  the  Largie  case  the  destination  was  **  to  the  said 
Elizabeth  Macdonald  and  the  heirs- male  of  her  body  of  tha 
present  marriage,  and  the  heirs-male  whatsomever  of  the  body 
of  the  said  heirs-male."  This  was  read  in  such  a  manner  that 
each  heir-male  should  take  first,  and  then  that  his  heir  what- 
soever should  take.  It  was  a  case  of  great  difiicnlty,  but  hat 
no  application  to  the  present  case,  where  there  are  no  such  ytat^ 
nor  words  susceptible  of  a  similar  construction — Lockhart  f. 
Macdonald,  19th  January  1837.  

In  the  case  of  Fettercairn,  the  destination  was  "  to  Sir  WilHam 
Forbes,  Baronet^  of  Pitsligo,  and  the  heirs-male  procreated  of 
the  marriage  between  him  and  the  deceased  Dame  Williamioa 
Stuart  or  Forbes,  my  daughter,  his  spouse,  and  the  heiis-mak 
of  their  bodies  respectively,  whom  faHin^^  to  the  heirs  whaiB»- 
ever  of  the  bodies  of  such  heirs-maie  respectively."  There  vas 
a  considerable  similarity  between  this  case  amd  the  present, 
but  there  are  also  material  differences.  The  destination  is  to  i 
class  of  heirs  already  ascertained,  the  existing  sons  of  St 
William  Forbes.  There  could  be  no  more  in  this  class,  as  Ladj 
Forbes  was  dead.  This  was  just  the  same  as  if  they  had  beet 
called  nomin€Uim,  Then  follow  the  words  "  and  the  heirs-oak 
of  their  bodies  respectively."  The  eldest  heir-male  having  takes, 
the  difficulty  arose  whether  the  words  **whoni  failing  "  applied 
to  the  whole  class.  But  the  language  of  the  destination  in  that 
case  is  so  entirely  different  from  the  present  that  it  does  not  aid 
the  pursuer.  The  words  here  used  have  so  fixed  and  |daia  a 
meaning  that  I  can  find  nothing  in  the  deed  to  warrant  tk 
construction  attempted  to  be  put  on  them  by  the  pnrsner. 

I  therefore  think  that  the  Lord  Ordinary  is  right,  and  that 
the  class  of  heirs-male  must  be  exhausted  before  heirs  whitao- 
ever  come  in. 

LoBD  ]>EAS.»I  concur  with  your  Lordship.  I  cannot  hdp 
thinking  that  the  parties  who  bought  back  the  estate  and  anda 
this  entail  intended  so  to  frame  the  entail  that  the  estate  and 
the  title  should  not  be  separated.  I  am  not  prepared  to  say 
that  they  have  succeeded  in  preventing  the  possibility  of  that 
result.  I  think  with  your  Lordship  that  the  terms  of  the  del- 
tination  are  such  as  have  been  so  construed  in  previons  cssea  la 
have  a  fixed  meaning,  namely,  as  limited  in  the  first  instance  la 
males  alone.  There  are  here  undoubtedly  certain  indicatiosi 
in  the  deed  of  entail,  particularly  in  the  clanse  about  beariag 
the  arms,  that  the  framers  of  that  deed  contemplated  that  tha 
estate  and  the  title  were  always  to  go  together.  I  do  not  think, 
however,  that  these  indications  are  such  as  can  control  the  dii- 
poning  and  destining  clauses,  which  must  therefore  receive  their 
usual  effect  without  reference  to  that  consideration.  I  come  ta 
this  conclusion  rather  unwillingly,  but  I  am  not  able  to  diier 
from  your  Lordship. 

Lord  AHi>MiLLAir. — The  pursuer  of  this  action  in  John  Fnom 
Erskine  Goodeve  Erskine,  claiming  to  be  Earl  of  Mar,  and  the 
defender  is  the  Earl  of  Kellie,  son  of  the  late  Walter  Coniogibf 
Erskine,  Earl  of  Kellie,  grandson  of  Henry  David  RraVina,  tnJ 
great  grandson  of  John  fSimcis  Erskine,  who  was  restored  to  the 
eaildom  of  Mar  in  1824. 

llie  object  of  the  action  is  to  obtain  decree  of  declarator  ef 
the  pursuer's  alleged  right  to  the  Mar  estates.  The  pnxssv 
also  seeks  to  reduce  the  services  of  the  late  Earl  of  KeUie,  the 
father  of  the  defender,  and  the  service  of  the  defender  himaelf 
to  his  father,  as  heir  of  tailzie  and  provision  nnder  a  deed  ef 
entail,  dated  6th  January  1739,  and  recorded  10th  Becenher 
1741.  The  important  question  involved  is,  however,  well  niaed 
for  decision  in  the  conclusion  for  dedarator. 

The  entail  bears  to  be  granted  by  James  Erskine  of  Graiiga, 
and  David  Erskine  of  Dun,  one  of  the  Senators  of  the  OoQ^ 
of  Justice.  These  gentlemen  had  purchased  the  estate^  whi^ 
had  been  forfeited  in  1715,  and  tiiere  is  no  doubt  that  they 
purchased  and  entailed  in  order  to  preserve  for  the  family  tht 
estates  and  the  title.  The  clause  of  destinalioai  is  in  the  foUov* 
ing  terms — (Reads).  Thomas  Lord  Erskine  died  without  tava 
H  is  only  sister.  Lady  Frances  Erskine,  snooeeded.  Hor  mm,  Johi 
Francis,  succeeded  to  her ;  and  he  mm  in  IttM  tiilotri  to  tto 
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earldom  of  Mar,  which  bad  been  forfeited  in  1715,  in  the  person 
of  bis  grandfather,  John  Earl  of  Mar.  The  pursuer  of  this  action 
is  the  heir  whatsoever  of  the  Lady  Frances  Erskine.  The  de- 
fender, the  Earl  of  Kellie,  is  the  heir-male  of  the  body  of  Lady 
Frances  Erskine.  The  question  is — which  is  entitled  to  succeed 
to  these  estates  under  the  destination  which  has  been  read. 

The  right  to  the  peerage  of  Mar — a  title  of  great  antiquity — 
is  not  directly  or  immediately  involved  in  this  case.  Nor  has 
this  Court  the  power  of  dis])OBiDg  of  that  question  of  peerage 
succession.  It  must  be  decided  by  the  House  of  Peers.  We 
have  only  to  deal  with  the  pursuer's  claim  to  the  estates.  At 
the  same  time,  it  is  not  to  be  overlooked  that,  on  the  supposi- 
tion that  the  pursuer  succeeds,  as  we  must  assume  that  possibly 
be  may,  to  the  title,  tlie  effect  of  a  judgment  against  him  in 
this  action  would  be  to  separate  the  estates  from  the  title.  It 
18  naturally  and  forcibly  urged  that  such  a  separation  could  not 
have  been  intended,  and  that  the  deed  of  entail  on  which  this 
question  turns  should  be  so  construed  as  to  prevent  that  separa- 
tion, and  to  maintain  the  connexion  between  the  peerage  and 
the  estates.  I  appreciate  the  force  of  this  argument.  If  there 
were  any  ambiguity  in  the  words  of  destination,  the  argument 
founded  on  the  presumption  against  an  intention  to  separate 
the  estates  from  the  title  would  be  appropriate.  But  if  the 
words  are  not  ambiguous,  such  a  presumption  is  inappropriate, 
and  must  be  excluded.  Presumed  intention  can  never  receive 
efifect  when  contrary  to  ex])res8ed  intention.  The  entail  itself, 
and  especially  the  clause  of  destination  in  the  entail,  must  be 
read  and  construed  and  applied.  If  there  is  room  for  reasonable 
doubt  as  to  the  meaning  of  the  words  used,  that  is,  of  the  in- 
tention expressed,  then  the  supposed  or  conjectured  intention  to 
keep  the  title  and  estates  together  may  perhaps  be  founded  on 
iu  support  of  that  construction  of  the  doubtful  expression  which 
Beems  in  accordance  with  such  presumed  intention.  But  if  the 
words  are  clear  and  plain,  so  tliat  no  reasonable  doubt  rests  on 
the  expressed  destination,  then  there  is  no  room,  and  no  legiti- 
mate place,  for  conjectural  aid  to  construction.  I  adopt  the 
words  of  Lord  FuUerton  in  the  Largie  case  (June  24',  1840) — 
'*  The  general  rule  unquestionably  is,  that  a  deed  must  be  con- 
strued according  to  the  true  force  of  the  expressions  employed 

.  in  it.  The  meaning  of  one  clause,  if  ambiguous  in  itself,  may 
be  made  out  by  the  context." 

]Sow  takmg  this  clause  of  destination,  and  applying  my  mind 

.to  its  construction  as  expressing  the  will  of  the  entailer  in  regard 
to  his  succession,  I  really  do  not  sec  any  ambiguity.  It  would 
be  difiBcult  to  express  more  clearly  the  meaning  of  the  entailer. 
He  disposes  his  estate  first  "  to  Thomas  Lord  Erskine  and  the 
heirs-male  procreate  of  his  body,  whom  failling,  to  the  heirs 
whatsomever  of  his  body.''  I  pause  for  a  moment  here  to  explain, 
that  I  do  not  consider  the  variation  of  expression  between 
•*  procreate  of  his  body  "  and  **  descending  of  his  body"  to  be  of 
any  importance.  I  think  that  the  words  *'  heir-male  procreate 
of  the  body  "  comprehend  a  son,  a  grandson,  being  the  child  of 
a  son,  or  a  great-grandson,  being  the  grandchild  of  a  son,  and 
in  abort  is  not  limited  to  the  first  heirs-male  of  the  body,  viz., 
the  sons.  There  are  many  instances  in  which  the  words  have 
been  so  construed.  But  the  expression  never  can  comprehend 
either  an  heir  female  of  the  boily,  or  a  male  descending  from  or 
through  an  heir  female.  On  the  other  hand,  the  words  "  heirs 
whatsomever  descending  of  the  body  "  must  mean  in  this  desti- 
nation all  heirs  soever  descending  of  the  body,  except  the  heirs- 
male  of  the  body  who  are  previously  called.  The  clause  then 
proceeds,**  whom  failling  "  (as  Thomas  Lord  Erskine  and  his  heirs 
did  fail),  then  "  to  Lady  Frances  Erskine  and  the  heirs-male  to  be 
procreate  of  her  body."  The  defender  is  undoubtedly  heir-male 
of  the  body  of  this  Lady  Frances  Erskine,  he  being  the  great- 
grandson,  through  males  only,  of  John  Francis  Erskine,  the  re- 
stored Earl,  who  was  the  only  son  of  that  Lady  Frances  Erskine. 
The  destination  proceeds, "  whom  failling" — that  is,  failing  Lady 
Frances,  and  the  heirs-male  of  her  body — then  to  the  heirs 
whatsomever  descending  of  her  body — that  is,  to  heirs-female 
descending  of  the  body  of  Lady  Frances  Erskine.  Now  the 
[mrsuer  is  the  heir  whatsoever — the  heir-female—  descending  of 
the  body  of  the  same  Lady  Frances  Erskine,  being  the  son  of  a 
younger  Lady  Frances  Erskine,  who  was  granddaughter  of  the 
restored  Earl ;  and  the  defender  is  the  heir-male  of  the  body  of 

«Lady  Frances  Erskine.  To  me  it  appears  very  clear  that  until 
tha  hoifs-male  of  the  body  of  Lady  Frances  Erskine  have  failed, 


the  heir-female  of  the  body  of  Lady  Frances  Erskine  cannot 
succeed  under  this  destination. 

After  the  exposition  already  given  by  your  Lordship  it  is  un- 
necessary for  me  to  explain  the  grounds  on  which  I  arrive  at 
this  conclusion.  Unless  a  doubt  can  be  set  up  founded  on  the 
two  decisions  which  have  been  urged  on  us  by  the  counsel  for 
the  pursuer,  A-iz.,  the  case  of  Lockhart  v.  Macdonald,  and  the 
case  of  Forbes  v.  Baroness  Clinton,  both  of  which  were  decided 
in  the  House  of  Lords,  there  is  in  my  opinion  no  authority  op- 
posed to  the  contention  of  the  defender,  that  as  heir-mide  of 
the  body  of  Lady  Frances  Erskine  he  is  entitled  to  succeed 
under  this  destination. 

These  two  decisions  are,  however,  of  very  high  authority,  and 
we  must  be  careful  in  dealing  with  this  case  so  to  read  the  des- 
tination as  to  give  effect  to  tlie  principles  of  construction  laid  down 
by  the  House  of  Lords,  affirming  in  both  cases  the  decisions  of 
our  own  Court. 

I  am  however  of  opinion  that  in  construing  as  we  now  do  the 
words  of  this  destination  we  do  not  run  counter  to  the  decision 
either  of  the  Lai^e  case,  or  of  the  case  of  Lady  Clinton. 

In  the  Largie  case  the  destination  was  to  '*  the  heirs-male  of 
the  body  of  Elizabeth  Macdonald  and  the  heirs  whatsoever  of  the 
bodies  of  the  said  heirs-male."  The  word  "and,"  instead  of 
**  whom  failing,"  is  a  peciiliarity  in  the  clause  in  the  Largie  case 
which  does  not  occur  here,  and  which  some  of  the  Judges 
thought  important ;  but  still  more  important  are  the  words 
•'  heirs  whatsoever  of  the  bodies  of  the  said  heirs-male," — not 
heirs  whatsoever  of  the  body  of  Elizabeth  Macdonald.  It  was 
held,  as  I  think,  that  the  words  **  the  said  heiife-male "  could 
not  be  construed  coUectively  as  denoting  a  class,  but  must  be 
construed  distributively,  as  denoting  each  individual  in  succes- 
sion holding  the  character  of  heir-male.  This  appears  to  have 
been  considered  by  Lord  Mackenzie  and  Lord  Fullerton  as  an 
important  peculiarity  of  the  clause,  and  if  I  do  not  misappre- 
hend the  remarks  of  Lord  Cottenham  he  is  of  the  same  opinion. 
Not  only  did  Lord  Cottenham  proi)ose  the  affirmance  of  the  judg- 
ment, but  I  think  he  expressly  agreed  with  the  view  taken  by 
Lord  Mackenzie  and  Lord  FuUerton. 

Each  heir-male  is  called  seriatim,  and  each  heir-male  so  called 
is  a  stirps  in  the  case  of  Largie.  He  is,  as  the  Solicitor-General 
weU  expressed  it,  a  "composite  stirps,"  comprehending  the  heirs 
whatsoever  of  his  6Wn  body  as  within  the  destination,  and  I 
think  that  these  heirs  did,  under  the  Largie  entail,  partake  of 
the  precedence  of  the  ^irp8  as  heirs  of  whom  they  were  called 


m  succession. 


In  the  case  of  Lady  Clinton,  again,  the  expression  in  the 
clause  of  destination  is,  if  possible,  even  more  clear.  The  des- 
tination is  to  the  entailer  and  the  heirs-male  of  his  body,  whom 
failing,  to  Sir  William  Forbes  and  the  heirs-male  procreated  of  his 
marriage  with  the  entailer's  daughter,  "whom  failing,  to  the 
heirs  whatsoever  of  the  bodies  of  such  heirs-male  respectively," 
whom  failing,"  to  the  heirs-female  of  the  marriage  and  the  heirs 
whatsoever  of  their  bodies  respectively."  In  this  clause  I  think 
the  use  of  the  word  "  respectively  "  is  of  special  importance,  as 
tending  to  support  the  view  of  Lord  Fullerton  in  the  Largie 
case,  and  as  giving  it  additional  force,  so  that  the  words,  **  such 
heirs-male  respectively,"  must  be  construed  distributively  and 
not  collectively,  as  denoting  not  the  class,  but  the  individuals  who 
from  time  to  time  and  in  succession  may  answer  the  description. 

I  therefore  come  to  the  conclusion  that,  when  these  two  de- 
cisions on  the  Largie  entail  and  the  Fettercaim  entail  are 
carefully  considered,  they  do  not  supply  any  rule  of  construction 
contrary  to  that  which  the  law  and  practice  of  Scotland  has 
recognised  as  applicable  to  such  a  clause  as  this.  The  difference 
between  the  present  case  and  the  cases  of  Largie  and  Clinton  is 
to  my  mind  manifest.  Therefore,  I  come  to  the  conclusion  thai 
the  words  of  destination  in  the  present  case  are  dear,  and  that 
we  are  not  entitled  to  call  in  the  aid  of  conjectural  or  presumed 
intention.  The  case  of  the  defender  rests  on  the  words  of  des- 
tination. Accordingly  I  agree  with  your  Lordship  in  the  chair, 
ind  am  for  adhering  to  the  Lord  Ordinary's  interlocutor. 


Lord  Jerviswoodb  concnrred. 


Adhere. 


Act  Adam,  Asher ;  W.  and  J.  Cook,  W.S.  AgenU.-^Alk 
8olicitoi>General  (Clark),  Q.C.,  Balfonr;  Gibson-Craig,  Dalael, 
and  firodies,  W.S.  AffetUa.—K  Clerk  q.bjk 
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SECOND  DIVISION. 

Poor  Andrew  Traill  and  Another,  Pursuers^  v.  Small 

and  BoASE,  Defenders, 

Reparation — Danuiges— Statutes  7  and  8  Vict,  c  15  {Fax^tary 
Act,  1844),  sect.  21,  and  19  and  20  Vict,  c.  38  {Factory  Act, 
1856),  sect,  4 — Minor — Contributory  negligence — CoUaboratenr 
— A  boy  under  fourteen,  while  in  the  course  of  his  employ- 
ment in  a  factory,  was  injured  by  coming  in  contact  with  a 
revolving  wheel,  forming  part  of  the  gearing  of  the  machine 
at  which  he  was  working.  The  side  of  the  machine  on  which 
the  wheel  was  situated  was  within  13  or  14  inches  from 
a  wall,  and  was  unfenced.  In  an  action  of  damages 
by  the  boy  against  his  employers,  they  alleged  in  defence 
that  he  had  been  instructed  to  go  round  the  other 
side  of  the  machine,  but  that  he  had,  in  opposition  to  orders, 
pushed  himself  between  the  machine  and  the  wall,  and  so 
met  with  the  accident.  Held  that  the  alleged  instructions  to 
the  pursuer  were  not  proved,  that  the  defenders  had  failed 
to  fence  the  gearing  as  they  were  bound  to  do  in  terms  of  the 
Statutes,  and  were  liable  to  the  pursuer  in  damages.  Opi- 
ffionSf  that  the  above-mentioned  defence  was  not  relevant,  the 
Statutes  requiring  a  physical  precaution  for  the  protection  of 
young  persons,  which  could  not  be  superseded. 

This  was  an  action  of  damapfes  for  injury  to  person,  at 
the  instance  of  Andrew  Traill,  residing  in  Leven,  and 
Eobert  Traill,  his  father  and  administrator-in-law,  against 
Small  and  Boase,  hemp-spinners,  Hawkslaw  Works, 
Leven.  The  summons,  which  was  raised  11th  December 
1872,  concluded  for  £1000  in  name  of  damages  and 
solatium.  The  averments  of  the  pursuer,  with  relative 
answers  by  the  defenders,  were  as  follows  : — 

•*CoND.  1.  On  27th  September  1871  the  pursuer,  Andrew 
Traill  (then  between  thirteen  and  fourteen  years  of  age),  entered 
the  employment  of  the  defenders  at  their  works  at  Leven. 
He  was  engaged  by  Andrew  Nicoll,  manager  of  the  works  for 
the  defenders,  by  whom  his  duties  were  pointed  out  to  him. 

*'CoND.  2.  The  defenders  are  hemp-spinners.  Id  order  to 
convert  hemp  bale  ropes  into  tow,  before  being  8])un  into 
yam,  they  are  subjected  to  a  process  of  teasing,  for  which  pur- 
pose a  *  breaker '  or  *  carding  machine,'  or  *  teaser '  is  used. 
The  services  of  a  man  and  a  boy  are  required  to  attend  to  the 
machine  in  thus  converting  the  ropes  into  tow. 

"Ans.  1  and  2.  Admitted. 

*'CoND.  3.  James  Wallace  was  the  man  employed  by  the 
defenders  to  feed  the  machine,  and  the  pursuer,  Andrew 
Traill,  was  engaged  to  assist.  The  ropes  passing  through  the 
machine  are  teased  by  the  *  duffer '  or  '  worker,'  and  the 
tow  is  delivered  upon  the  floor  in  front  of  the  machine.  The 
duty  of  the  pursuer,  as  instructed  by  Andrew  Nicoll,  was 
to  collect  the  tow  as  it  was  delivered,  and  place  it  in  bags.  He 
was  also  instructed,  in  the  event  of  the  tow  overlapping  the 
'duffer'  or  'worker,'  to  slip  a  travelling  belt  at  the  side 
of  the  machine  off  a  pulley,  whereby  the  revolution  of  the 
'duffer'  is  stopped.  On  this  side  of  the  machine,  and 
surrounding  the  travelling  belt,  are  numerous  cog  wheels 
termed  the  lesser  gearing,  kept  in  constant  and  rapid 
motion.  A  space  of  eighteen  inches  intervenes  between 
this  side  of  the  machine  and  a  walL  When  the  pursuer  required 
to  slip  off  the  belt,  he  had  to  exercise  great  caution  in  conse- 
quence of  the  dangerous  proximity  of  the  lesser  gearing  on  that 
side  of  the  machine. 

**Ans.  3.  Admitted  that  James  Wallace  and  the  pursuer 
were  employed  by  Andrew  Nicoll,  and  that  the  duffer  acts 
in  the  way  mentioned.  Admitted  that  the  pursuer  was 
instructed  in  his  duty  by  NicolL  Admitted  that  one  side 
of  the  machine  was  close  to  a  wall.  Quocui  ultra  denied,  and 
explained  that  the  work  which  the  pursuer  was  engaged  and 
instructed  to  perform  was  simple,  and  not  attended  with  any 
risk,  and  it  did  not  require  him  to  go  into  the  space  referred  to. 

**Co!a).  4.  On  Monday,  9th  October  1871,  or  about  that  date, 

.  the  pursuer,  Andrew  Traill,  was  engaged  at  the  machine,  and 

was  collecting  the  tow,  when  the  *  duffer,'  or  '  worker,'  be- 


came choked,  and  he,  in  pursuance  of  the  instructions  given  to 
him  as  already  set  forth,  slipped  off  the  belt  from  the  pulley, 
cleaned  out  the  *  duffer,'  or  '  worker/  and  replaced  the  belt  on 
the  pulley.  Immediately  after  having  done  this,  his  right  hand 
was  caught  by,  and  dragged  in  between,  two  of  the  wheels  of 
the  lesser  gearing,  and  was  so  crushed  that  hia  arm  had  at  once 
to  be  amputated  a  little  below  the  elbow. 

**Ans.  4.  Admitted  only  that  on  9th  October  1871,  the  piu>> 
suer  was  in  the  defenders'  service,  and  that  he  met  with  an 
accident  which  resulted  in  the  loss  of  his  arm.  Quoad  uUn 
denied,  and  explained  that  he  was  not  at  the  time  he  met  with  the 
said  accident  engaged  in  the  discharge  of  any  part  of  his  duties. 
On  the  contrary,  he  had,  in  direct  opposition  to  orders,  pushed 
himself  into  the  small  space  between  the  machine  and  the  wall 
before  referred  to,  where  he  had  no  cause  or  right  to  go,  and  wbea 
there  had  causelessly  put  his  hand  on  a  part  of  the  machine." 

The  pursuer  pleaded — 

1.  The  pursuer,  Andrew  Traill,  having  sustained  aerious  ka, 
injury,  and  damage  through  the  fault  and  negligence  of  the  de- 
fenders or  those  for  whom  they  were  responsible,  he  was  es- 
titled  to  decree  against  them  as  concluded  for,  with  expensea 
2.  The  pursuer,  Andrew  TraiU,  having  sustained  severe  aad 
permanent  bodily  injury  through  the  neglect  of  the  defenden, 
or  those  for  whom  they  were  responsible,  in  not  causing  tk 
lesser  gearing  of  the  machine  at  wluch  the  pursuer  was  en^igcd, 
and  from  which  he  sustained  the  injury,  to  be  securely  fenioed 
in  terms  of  the  21st  section  of  the  Statute  7  and  8  Vict.  e.  li, 
he  was  entitled  to  decree  against  them  as  concluded  for. 

The  defenders  pleaded — 

1.  The  pursuer  had  not  set  forth  facts  relevant  or  suffieiok 
to  infer  liability  against  the  defenders,  and  the  action  shoold 
be  dismissed,  with  expenses.  2.  The  pursuer's  averments  being 
untrue,  the  defenders  should  be  assoilzied.  3.  The  accident  ia 
question  not  having  been  occasioned  by  any  fault  on  the  part 
of  the  defenders,  and  separalim,  having  been  caused  by  the 
pursuer's  own  fault,  the  defenders  should  be  assoilzied,  witk 
expenses. 

The  Statute  7  and  8  Vict,  c,  15  (Factory  Act,  1844), 
sect  21,  provided — 

"that  every  fly-wheel  directly  connected  vriih.  the  steaa- 
engine,  or  water-wheel,  or  other  mechanical  power,  wbetber 
in  the  engine-house  or  not,  and  every  part  of  a  ateaia- 
engine  and  water-wheel,  and  every  hoist  or  teagle,  near  to  whick 
chUdren  or  young  persons  are  liable  to  pass,  or  be  employed, 
and  all  parts  of  the  mill-gearing  in  a  factory,  shall  be  secarriy 
fenced  ;  and  every  wheel  race  not  otherwise  secured  shall  be 
fenced  close  to  the  edge  of  the  wheel  race  ;  and  the  said  pre- 
tection  to  each  part  shall  not  be  removed  while  the  parte  le- 
quired  to  be  fenced  are  in  motion  by  the  action  of  the  i ' 
engine,  water-wheel,  or  other  mechanical  power  for  any 
facturing  process." 

The  Statute  19  and  20  Vict.,  c.  38  (Factory  Act, 
1856),  provided— 

''  Sect.  3.  The  said  recited  Act  (7  and  8  Vict.,  c.  15}  and  tidi 
Act  shall  be  construed  and  executed  as  one  Act. 

"Sect.  4.  The  said  section  21,  so  far  as  the  same  refen  to 
mill-gearing,  shall  apply  only  to  those  parts  thereof  with  which 
children  and  young  persons  and  women  are  liable  to  come  ia 
contact,  either  in  passing  or  in  their  ordinary  occupation  in  the 
factory." 

The  Lord  Ordinary  (Shand)  allowed  both  parties  t 
proof  of  their  respective  averments.  There  was  torn 
conflict  of  evidence  as  to  the  instmctions  given  to  the 
pursuer.  The  import  of  the  proof  sofficientlj  appetn 
from  the  opinion  of  the  [x)rd  Justice-Clerk. 

The  Lord  Ordinary  (Shand),  on  6tb  Febmaiy  1873, 
pronounced  the  following  interlocutor : — 

"  Finds  that  the  pursuers  have  failed  to  prove  that  the  injiM 
sustained  by  the  minor  pursuer,  Andrew  IValll,  cm  or  abo«t9l^ 
October  1871,  at  the  defenders'  works  in  Leven,  were  easMC 
by  fault  or  negligence  on  the  part  of  the  defenden :  Then/hn 
assoilzies  the  defenders  from  the  oondtUMMUi  4d  tiM  wnimr^ 
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and  deceinB  :    FindB  the  pursuers  liable  in  expenses ;  allows  an 
account,"  etc. 

••  Note, — The  Lord  Ordinary  stated  his  views  of  the  evidence 
in  detail  to  the  parties  in  giving  judgment.  He  thinks  it  suf- 
ficient here  to  state  (1.)  That  he  is  of  opinion  on  the  evidence 
that,  having  regard  to  the  place  in  the  defenders*  works  at  which 
the  machine  by  which  the  pursuer  was  injured  was  situated, 
there  was  no  obligation  by  statute  or  otherwise  on  the  defenders 
to  fence  the  machine  as  alleged  by  the  pursuer  ;  (2.)  That  the 
pursuer  has  failed  to  prove,  as  maintained  by  his  counsel  at  the 
debate  at  the  close  of  the  evidence  (id though  not  pleaded  on 
record),  that  there  was  neglect  on  the  defenders'  part,  or  on  the 
part  of  those  for  whom  they  are  responsible,  to  give  the  pur- 
suer proper  and  necessary  instructions  for  the  performance  of  a 
duty  said  to  be  attended  with  danger ;  and  (3.)  That  even  if 
the  working  of  the  machine  had  been  attended  with  danger, 
and  there  had  been  a  failure  to  give  the  pursuer  proper  or  neces- 
sary instructions,  the  fault  lay  with  the  manager  or  foreman 
of  the  works  who  were  with  the  pursuer  in  the  service  of  the 
defenders,  and  these  persons  having  been  men  of  experience 
and  well  fitted  for  their  duties,  the  defenders  would  not  in  law 
be  liable  for  their  fault  in  omitting  to  perform  the  duty  of  warn- 
ing the  pursuer." 

The  pursuers  reclaimed. 

Authorities  cited  : — Doel  v.  Sheppard,  18th  January  1856, 
5  Ellis  and  BUckburn,  856  ;  Grizzle,  1863,  3  Foster  and  Finlay- 
son,  622;  Hislop,  Uth  May  1842,  4  D.,  1171;  Gemmill  v. 
Gourock  Rope  Work  Co.,  1st  February  1861,  onto,  vol.  xxxiii. 
p.  216;  Pollock,  26th  February  1870,  ante,  vol.  xliL,  p.  303; 
M*Martin,  24th  January  1872,  ante,  voL  xliv.,  p.  230. 

At  advising — 

Lord  Jcstice-Clerk. — The  Court  are  always  unwilling  to 
differ  from  the  Judge  who  has  taken  the  proof  as  to  the  import 
of  the  evidence,  as  he  has  many  advantages,  from  having  heard 
the  evidence  and  seen  the  witnesses,  which  a  court  of  review 
does  not  possess.  But  on  the  best  consideration  I  have  been 
able  to  give  to  the  proof  as  recorded  in  this  case,  I  cannot  agree 
with  any  of  the  findings  of  the  Lord  Ordinary. 

Divested  of  immaterial  details,  the  facts  seem  to  be  these  : — 
The  machine  in  question  was  one  for  carding  tow,  which  was 
worked  by  a  man  at  the  feeding  end,  and  a  boy  at  the  end  of 
discharge.  It  consisted  of  a  carding  cylinder,  revolving  with 
considerable  velocity,  and  several  wheels,  which  were  essential 
to  certain  parts  of  its  operation.  These  wheels  were  placed  on 
the  right  Imnd  of  the  machine,  looking  from  the  feeding-table, 
and  consequently  on  the  left  hand  of  the  boy,  who  worked 
opposite  it,  where  the  tow  was  discharged.  Part  of  the 
machinery  was  worked  by  a  belt  passing  over  two  revolving 
cylinders,  by  the  removal  of  which  by  the  hand  the  machine, 
when  choked,  could  be  relieved  without  stopping  the  general 
motive  power.  This  machine  was  placed  in  a  building  with  the 
right  portion  of  it,  on  which  the  revolving  wheels  were  situated, 
within  thirteen  or  fourteen  inches  of  the  wall ;  the  belt  in 
question  worked  in  this  space.  Some  three  months  before  the 
pursuer,  who  was  a  boy  under  fourteen,  was  engaged  at  this 
machine,  its  mechanism  had  been  completely  covered  in  and 
fenced,  but  owing  to  some  alterations  on  it,  the  fencing  had 
been  removed,  and  when  the  pursuer  commenced  the  working, 
vhe.-^  was  nothing  to  prevent  him  going  between  the  machine 
and  the  right-hand  walL  His  duty  was,  when  the  machine 
got  clogged,  to  remove  the  belt  in  question  from  the  cylinders 
on  which  it  worked,  and  thereby  suspend  for  the  time  the 
revolution  of  part  of  the  machine  until  it  cleared  itself.  It 
appears  from  the  evidence  of  the  pursuer  that  he  was  in  the 
bahit  of  performing  this  operation  by  squeezing  himself  between 
the  machine  .and  the  wall,  where  the  wheels  in  question  were 
revolving,  and  so  making  his  way  to  the  cylinder  on  which  the 
belt  worked,  at  the  opposite  end  of  the  machine,  and  after 
taking  off  the  belt  when  the  machine  got  choked,  to  return  in 
the  same  way  between  the  wheels,  which  still  continued  to 
revolve,  and  the  walL  He  had  only  been  engaged  two  days 
at  the  machine,  when,  according  to  his  account,  on  returning 
from  lifting  the  belt,  his  sleeve  caught  in  one  of  the  revolving 
wbeela,  and  his  right  arm  was  so  much  injured  that  it  had  to 
bo  amputated  below  the  elbow.    The  present  action  has  been 


brought  against  the  mill-owners  to  recover  damages  for  his 
injury. 

The  first  question  is,  whether  the  defenders  were  in  fault  for 
not  having  this  machine  fenced.  Under  the  Statute  7  and  8 
Vict.  cap.  15,  sect.  21,  it  is  enacted,  inter  cUict,  that  all  parts  of 
the  mill  gearing  in  a  factory  shall  be  securely  fenced,  and  had 
that  Statute  regulated  the  present  question,  I  entertain  no 
doubt  that  the  machine  was  not  properly  fenced.  It  is  quite 
true  that  the  machine  was  placed  against  the  wall,  but  not  so 
placed  as  to  prevent  a  boy  passing  in  the  way  the  pursuer 
describes.  But  it  is  said  that  this  Statute  was  altered  by  the 
Act  of  1856,  by  which  the  operation  of  this  clause  was  limited 
to  such  machinery  as  women  and  young  persons  are  liable  to 
come  in  contact  with,  and  it  is  pleaded  that  the  true  reading  of 
that  Statute  is  that  no  fencing  is  required  unless  in  such  a 
situation  as  children  or  young  persons,  in  the  ordinary  and 
regular  course  of  their  employment,  are  in  danger  of  coming  in 
contact  with,  and  thus  it  is  argued  that  if  the  pursuer  was  not 
working  the  machine  according  to  ordinary  rule,  no  fencing  was 
required. 

I  am  of  opinion  that  such  is  not  the  true  construction  of  the 
Act  of  1856,  the  true  meaning  of  which  is  to  limit  the  opera- 
tion of  the  7th  and  8th  Vict,  to  such  parts  of  the  gearing  as, 
from  its  physical  position,  are  accessible  to  women  and  young 
persons  in  the  course  of  their  work.  That  Act  was  passed  in 
consequence  of  a  decision  by  the  Queen's  Bench  in  a  case  of 
Doel  V,  Shepherd,  Jan.  18,  1856,  26  Law  Times,  216;  5  Ellis 
and  Blackburn,  856,  in  which  the  question  arose  whether  the 
Statute  of  7  and  8  Vict,  applied  to  machinery  which  was  in 
such  a  situation  as  not  to  be  dangerous  to  any  one,  the 
machinery  in  that  case  having  been  seven  feet  from  the  ground. 
But  Lord  Campbell,  Chief  Justice,  said,  *'the  sooner  such  an 
interpretation  of  the  Statute  is  corrected  the  better;  the 
Legislature  has  not  said  that  when  there  shall  be  danger 
machinery  shall  be  fenced,  but  has  declared  in  the  most  abso- 
lute manner  that  in  all  the  cases  mentioned  the  machinery  shall 
be  fenced." 

As  this  judgment,  which  was  contrary  to  the  opinion  of  Mr. 
Justice  Cresswell,  imposed  on  the  mill-owners  a  very  serious 
obligation  in  regard  to  those  parts  of  the  machinery  that  were 
truly  not  accessible  to  children  and  young  persons  engaged  in 
mills,  the  limiting  Statute  of  1856  was  passed;  but  it  was  by 
no  means  intended  to  restrict  the  operation  of  the  7th  and  8th 
Vict.,  along  with  which  its  provisions  were  directed  to  be  read, 
further  than  to  render  it  unnecessary  to  fence  machinery  in 
regard  to  which  there  was  no  reasonable  risk  that  children  and 
young  persons  should  be  exposed  to  it.  In  the  present  case 
this  machine  had  been  previously  fenced.  The  evidence  shows 
that  it  was  subsequently  fenc^;  and  Paterson,  who  was  in 
the  employment  of  the  defenders  at  the  time,  says  that  he 
thinks  the  fencing  should  have  been  replaced,  and  that  tho 
machine  was  not  safe  without  it. 

It  certainly  does  not  necessarily  follow  that  because  the 
machine  was  not  properly  fenced,  every  accident  thereby  occa- 
sioned to  those  employed  in  working  it  can  found  a  claim  of 
damages  against  the  xnill-owner.  Li  the  case  I  have  referred 
to  as  decided  by  Lord  Campbell,  it  was  found  that  although 
the  machine  was  not  properly  fenced,  yet  that  the  injury  having 
been  caused  by  the  improper  act  of  the  man  injured,  he  was 
not  entitled  to  recover.  But  that,  in  the  first  place,  was  the 
case  of  an  adult  under  the  former  law.  It  is  obvious  that  the 
continuation  of  the  former  law  as  regards  children  and  younfr 
persons  necessarily  implies  that  they  are  more  likely  to  come 
in  contact  with  the  dangerous  parts  of  the  machinery  than 
adults,  and  the  object  of  the  Statute  was  to  have  the  machin- 
ery so  fenced  that  in  tho  course  of  their  ordinary  employment 
they  could  not  come  in  contact  with  it.  Without  saying  that 
a  boy  under  fourteen  cannot  be  guilty  of  contributory  negligence 
where  the  statutory  provision  has  been  violated,  I  do  not  think 
that  such  is  the  case  here.  The  evidence  leaves  it  very  much 
in  doubt  what  the  instructions  were  which  the  pursuer  received. 
The  defender  says  that  ho  told  him  always  to  go  round  by  the 
feeding  end  of  the  machine.  The  pursuer  himself  says  that  be 
receiv^  no  such  instructions ;  and  the  man  Wallace,  who  fed 
the  machine  and  was  there  all  the  time  until  the  accident  hap* 
pened,  says  that  he  cannot  tell  whether  the  porsoer  went 
round  by  the  back ;  that  is  by  the  feeding  end,  and  at  lasl 
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Bays  that  he  sometimes  went  the  one  way  and  sometimes  the 
other.  The  result  of  the  evidence  to  my  mind  is  that  the  boy 
was  in  the  habit  of  squeezing  between  the  wall  and  the 
machine,  as  the  shortest  way  when  he  required  to  take  the  belt 
off,  and  that  he  never  was  checked  for  doing  so  by  the  man 
Wallace,  who  stood  at  the  other  end  of  the  machine.  It  is 
remarkable  that  although  this  man  was  present  when  the  acci- 
dent occurred,  he  is  wholly  unable  to  tell  where  the  boy  was 
when  it  happened.  Mr.  Nicoll  thinks  that  the  boy  could  not 
have  gone  between  the  machine  and  the  wall  from  the  place 
where  ho  worked,  but  this,  I  think,  is  not  supported  by  the 
evidence. 

On  these  two  points,  therefore,  I  am  of  opinion  that  this 
machine  ought  to  have  been  fenced,  and  that  the  pursuer,  being 
under  fourteen  and  engaged  at  the  time  in  his  ordinary  occupa- 
tion, has  not  liberated  the  defenders  from  their  responsibility 
by  taking  that  method  of  discharging  his  duty.  It  ought  not 
to  have  been  left  open  to  him  to  do  so.  This  being  so,  I  am 
also  of  opinion  that  the  responsibility  of  fencing  the  machine 
lay  with  the  employer  and  not  with  any  subordinate. 

The  machine  has  been  since  fenced,  and  without  giving  undue 
weight  to  that  circumstance,  I  think  it  shows  that  it  was  pos- 
sible to  fence  it.  I  have  no  doubt  that  the  employers  thought 
that  the  machine  was  safe  enough,  and  that  they  did  not 
anticipate  the  mode  of  working  which  the  pursuer  adopted. 
But  they  ouirht  to  have  performed  their  statutory  duty, 
and  must  be  liable  for  the  consequences  of  not  having  done  so. 

Lord  Cowan. — I  have  carefully  considered  the  Statutes  upon 
which,  along  with  the  evidence,  this  case  depends.  I  entirely 
agree  with  your  Lordship.  I  would  only  observe  that  there  is 
a  peculiarity  in  this  case  which  has  a  very  important  bearing 
upon  the  question  now  before  us.  It  is  that  the  part  of  the  gear- 
ing which  was  unprotected  was  not  a  portion  of  the  machinery 
generally  near  to  which  this  boy  had  to  be  in  passing  to  and 
fro  in  the  mill,  but  a  part  of  the  very  machine  at  which  he  was 
at  work,  and  where  his  duty  required  him  to  be  ;  so  that,  even 
on  the  defenders'  view  of  the  case,  it  was  necessary  that  the 
boy  should  come  in  very  close  contact  with  the  unprotected 
machinery.  This  is  an  important  element  in  the  case,  and  I 
think  gives  additional  weight  to  the  more  general  view  of  the 
evidence  which  brings  it  within  the  operation  of  the  Statute, 
and  on  which  the  decision  depends. 

Lord  Bbnholmb. — This  case  mainly  depends  upon  the  words 
of  the  Statute,  and  these  words  are  so  explicit  that  they  do  not 
allow  us  to  take  into  consideration  carelessness  on  the  boy's 
part.  Here  the  boy  was,  in  the  prosecution  of  his  work,  near 
the  unprotected  machinery,  and  the  result  was  that  he  lost  his 
arm.  In  these  circumstauces  I  think  the  Statute  requires  us 
to  give  damages. 

Lord  Neayes  concurred. 

The  following  interlocutor  was  pronounced : — 

*'4th  July  1873. — Find  that  it  has  been  established  by  the 
proof  that  the  pursuer,  Andrew  Traill,  while  in  the  course  of 
his  ordinary  occupation  in  the  works  of  the  defenders,  was 
injured  by  coming  in  contact  with  a  wheel,  being  part  of  the 
machine  libelled,  while  the  same  was  in  motion  :  Find  that  the 
said  machine  and  the  machinery  and  gearing  thereof  were  not 
securely  fenced  or  protected :  Find  that  the  machine  was  so 
placed  and  used  in  the  works  of  the  defenders  as  that  the 
minor  pursuer,  being  under  fourteen  years  of  age,  was  liable  to 
come  into  contact  with  the  parts  or  gearing  thereof  in  the  course 
of  his  ordinary  occupation  :  Find  that  it  is  not  proved  that  the 
minor  pursuer  came  into  contact  with  the  gearing  in  question 
through  disobedience  of  orders :  Find  that  the  gearing  of  the 
machine  in  question  had  been  securely  fenced  until  a  ^ew 
months  prior  to  the  occurrence  libelled,  and  that  it  has  been 
since  fenced :  Find  that,  in  terms  of  the  Statute  7  and  8  Vict. 
o.  15,  sect.  21,  and  19  and  20  Vict.  c.  38,  sect  5,  the  defenders 
were  bound  to  have  securely  fenced  the  said  machine  and 
gearing,  and  that  they  failed  to  do  so,  and  are  responsible  for 
the  injury  thereby  occasioned  :  Therefore  recall  the  interlocutor 
complained  of:  Find  the  defenders  liable  to  the  pursuer  in 
the  sum  of  £150  of  damages,  and  also  in  the  expenses  of  medical 


attendance  consequent  on  the  said  injury,  and  decern  for  pay- 
ment thereof  by  the  defenders  to  the  pursuers,  and  find  the 
defenders  liable  in  expenses  of  process,  and  decern;  and 
remit,"  etc 

Act.  J.  C.  Smith,  Kirkpatrick4  R.  A.  Veitch,  8.S.C.  Agent 
—AU,  Fraser,  Guthrie  Smith ;  J.  Galletly,  S.S.C.  Agent. 
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first  DivisroK. 

William  Stevens,  Petitioner,  v,  Robert  Campbell, 

Bespandent. 

fnhihUion — BUI — KovcUion — ^Vergens  ad  inopiam — Statute  31 
and  32  Vict.  cap.  101  (Titles  to  Land  CoMolidation  {ScoUaiutj 
Act,  1868),  sect.  156,  Schedule  Q.  Q.,  Act  of  Sederunt  l8tA  Nth 
vember  1871,  sect.  1 — The  holder  of  a  bill  which  had  been  di»- 
hondured  took  two  new  bills  from  his  debtor  for  the  amouot 
in  the  old  bill,  with  interest,  etc  He  did  not  deliver  up  the 
old  bill,  but  retained  it,  in  accordance  with  an  alleged  agree- 
ment; and  before  both  the  new  bills  had  become  payaUe 
he  presented  a  bill  for  letters  of  inhibition  against  the 
debtor,  in  which  he  founded  upon  the  old  bill  only, 
and  thereon  obtained  and  executed  letters  of  inhibilaoo. 
Held,  in  a  petition  for  recall  of  the  inhibition,  that  aeet 
156  of  the  Titles  to  Land  Consolidation  (Scotland)  Ad^ 
1868,  had  mlule  no  change  in  the  practice  as  to  the 
necessary  narrative  in  a  bill  presented  for  letters  of 
inhibition  when  the  bill  does  not  proceed  merely  on  a  legil 
document  of  debt  past  due  ;  but  that,  when  this  is  not  tiie 
case,  the  bill  must-bear,  inter  alia,  a  statement  that  the  debtor 
is  vergens  ad  inopiam. 

Held  further,  that  the  narrative  in  the  bill  on  which  the  letten 
of  inhibition  had  proceeded  in  the  present  case  did  not  truly 
set  forth  the  position  of  parties  with  regard  to  the  bill  founded 
on,  and  that  the  inhibition  accordingly  must  be  recalled  witk 
expenses. 

On  6th  December  1872  William  Stevens  granted  a  hiD 
at  four  months  for  £59, 10s.  9d.  to  Robert  Campbell  Tbe 
bill  fell  due  on  9th  April  1873,  and  was  dishonourei 
Campbell  did  not  do  diligence  on  the  bill,  but  retained  it 
in  his  possession,  and  took  from  Stevens  two  new  bills,  ooe 
for  £25  falling  due  on  31st  May  1873,  and  the  other  for 
£35,  3s.  falling  due  on  31st  July  1873.  The  amount  of 
these  two  new  bills — £60,  3s. — was  made  up  of  the 
£59, 10s.  9d.,  formerly  due  under  the  old  bill,  and  12*.  3i 
of  interest  on  it,  and  the  cost  of  the  two  new  bill  stamps 
On  22d  May  1873  Stevens  advertised  certain  heritage 
property  in  West  Calder,  of  which  he  was  possessed,  fcr 
sale,  and  on  28  th  May  Campbell  raised  and  executed 
letters  of  inhibition  against  him.  The  bill  on  which  these 
letters  proceeded  was  in  the  following  terms  : — 

**  The  complainer  is  holder  of  a  bill  for  the  sum  of  £59,  IOb.  9d. 
sterling,  drawn  by  him  upon  and  accepted  by  William  Stereoa, 
merchant,  West  Calder,  dated  the  6th  day  of  December  187^ 
and  payable  four  months  after  date,  which  bill  when  duly  pre- 
sented for  payment  was  dishonoured  by  the  said  'WilliaB 
Stevens,  as  the  said  bill  here  to  show  will  testify,"  etc 

Stevens  had,  on  3d  June  1873,  sold  a  portion  of  bii 
heritable  property,  but,  in  consequence  of  this  inhibition, 
was  unable  to  carry  through  the  transaction.  He  ac- 
cordingly presented  a  petition  to  the  Court,  in  which  he 
narrated  the  fact  thai  the  bill  on  which  the  inhibitioa 
proceeded  had  been  replaced  by  the  two  bills  above  meo- 
tioned,  but  had  not  been  delivered  up  to  him,  and  that  he 
had  attempted  to  retire  the  bill  for  £25  when  it  fell 
due,  and  had  even  consigned  the  money  in  bank,  but 
that  Campbell  would  not  accept  of  it ;  be  also  dedared 
that  he  was  prepared  to  meet  the  bill  for  £35,  3s.  when 
it  fell  due.     He  averred  that  the  inhibiUon  was  nimioiis, 
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oppressive,  and  illegal ;  that  it  proceedeil  upon  a  bill 
which  Ciiropbell  had  no  right  to  have  in  his  possession, 
and  under  which  he  had  no  claim  against  him ;  and 
moreover,  that  the  inhibition  was  inept,  and  that  ho 
was  not  only  not  vergens  ad  inopiam^  but  that  his  estate, 
if  realized,  would  show  a  large  surplus.  He  prayed  the 
Court  therefore  to  recall  the  inhibition.  Campbell  lodged 
answers  to  the  petition,  in  which,  after  narrating  the  dis- 
honour of  the  bill  for  £59,  10s.  9d.,  he  averred: — 

"At  the  request  of  the  petitioner,  the  respoadent  thereupon 
agreed  to  delay  doing  direct  diligence  upon  the  said  bill,  upon 
condition  of  the  petitioner  granting  to  him  such  other  bill  or 
bill*  for  the  same  amount  as  would  enable  the  respondent,  if  he 
should  require  the  use  of  the  money  in  the  meantime,  to  pro- 
cure the  same.  This  request  was  also  made  prior  to  the  said 
bill  falling  due,  and  the  respondent  then  agreed  to  accede  to  it 
on  the  conditions  set  forth  in  these  answers,  in  the  event,  which 
happened,  of  the  i)etitioner  being  unable  to  pay  the  bill  when 
it  became  payable.  It  was  part  of  the  said  agreement,  and  the 
respondent  entered  into  it  upon  the  distinct  understanding  that 
the  original  bill  was  not  to  be  delivered  up  to  the  petitioner, 
hut  was  to  be  retainoil  by  the  respondent  as  the  foundation  of 
the  debt  thereby  constituted,  until  the  new  bills  proposed  to  be 
granted  as  aforesaid  should  be  paid.  The  said  agreement  was 
carried  into  effect  by  the  petitioner  granting  to  the  respondent 
two  bills  for  £25  and  £35,  3s.  respectively  ;  the  former  became 
doe  and  payable  on  31st  May  last,  and  the  latter  will  be  pay- 
able on  31st  July  next.  The  currency  of  the  said  bills  was 
fixed  at  two  and  four  months  respectively,  but  it  was  agreed 
between  the  parties  that  it  was  to  be  in  the  option  of  the  re- 
spondent to  call  up  the  whole  debt  at  an  earlier  period.  In 
accordance  with  the  said  agreement,  the  petitioner  allowed  the 
original  bill  to  remain  in  the  possession  of  the  respondent  as  the 
real  document  of  debt.  The  effect  and  object  of  this  arrange- 
ment was  to  enable  the  respondent  to  grant  to  the  petitioner  the 
delay  sought  for  by  him,  without  prejudice  to  his  right  to  do 
such  diligence  on  the  original  bill  as  might  be  necessary  for  his 
security,  in  the  event  of  other  creditors  doing  diligence  against 
the  petitioner  or  his  estate,  or  of  circumstances  emerging  which 
should  make  it  proper  and  advisable  for  the  respondent  to  take 
steps  to  secure  that  the  debt  due  to  him  should  be  paid." 

He  also  denied  that  he  had  refused  payment  of  the  £25 
bill,  and  averred  that  Stevens  was  vergens  ad  inopiam. 

Argued  for  Stevens — 

The  two  bills  last  granted  having  come  in  place  of  the  old  bill 
for  £59,  lOs.  9(L,  the  debt  due  under  that  bill  was  no  longer  a 
past-due  debt,  and  at  the  date  of  the  inhibition  complained  of, 
the  only  debt  due  by  the  petitioner  to  the  respondent  was  a 
f atnre  one  under  the  new  bills.  Upon  such  a  future  debt  no 
inhibition  could  proceed  unless  the  bill  for  the  letters  contained 
an  averment  that  the  debtor  was  vergens  ad  inopiam.  This  the 
hill  here  did  not  contain,  and  the  diligence  was  accordingly 
inept—Byles  on  Bills,  230 ;  Chitty  on  Bills,  126 ;  Juridical 
Styles,  530. 

Argued  for  Campbell — 

The  inhibition  complained  of  had  been  used  upon  a  bill  ex 
fade  good,  and  was  therefore  perfectly  good.  The  **  Titles  to 
Land  Consolidation  Act,  1868,**  had  altered  the  procedure  in 
raising  inhibitions,  and  it  was  now  unnecessary  to  aver  that  the 
debtor  was  vergens  ad  inopiam  in  the  application  for  letters  of 
inhibition.  The  effect  of  the  agreement  set  forth  in  the  answers 
Bad  been  to  preserve  the  old  bill  intact,  and  the  creditor  was 
entitled  to  use  diligence  on  it.  In  any  view  the  creditor,  having 
the  bill  in  his  possession,  was  entitled  to  the  privilege  of  his 
hill,  and  any  proof  or  inquiry  ordered  must  be  limited  to  his 
writ  or  oath— Stat.  31  and  32  Vict.  cap.  101  (Titles  to  Land 
Consolidation  (Scotland)  Act,  1868),  sec.  156,  Sched.  Q.Q. ;  Act 
of  Sedenmt  of  18th  Nov.  1871,  sec.  1. 

At  advising — 

Lord  PawDiNT. — My  Lords,  the  inhibition  which  it  is  the 
ohjeet  of  this  petition  to  have  recalled  is  a  rather  peculiar  writ 
in  the  oiroomstances,  and  the  facts  of  the  case  require  to  be 
rearj  minntelj  attended  ta 


The  petitioner  was  debtor  to  the  respondent  in  a  bill  for 
£59,  10s.  9d.,  dated  Gth  December  1872,  payable  4  months 
after  date.  It  was  not  paid  at  maturity,  and  an  arrangement 
was  made  to  substitute  for  this  old  bill  two  bills  by  way  of 
renewal,  one  for  jC25,  and  the  other  for  £35,  3s.  But  it  was 
also  arranged  that  the  old  bill  for  £59,  lOs.  9d.  was  to  remain 
in  the  hands  of  the  creditor,  and  did  so  remain  under  the  special 
agreement  set  forth  in  his  answers  to  the  petition  : — **  It  was 
part  of  the  said  agreement,  and  the  respondent  entered  into  it 
npon  the  distinct  understanding,  that  the  original  bill  was  not 
to  be  delivered  up  to  the  petitioner,  but  was  to  be  retained 
by  the  respondent  as  the  foundation  of  the  debt  thereby 
constituted  until  the  new  bills  proposed  to  be  granted  as 
aforesaid  should  be  retired  ....  The  currency  of  the  new 
bills  was  fixed  at  two  and  four  months  respectively,  but  it 
was  agreed  between  the  parties  that  it  was  to  be  in  the 
option  of  the  respondent  to  call  up  the  whole  debt  at  an 
earlier  period  ....  The  effect  and  object  of  this  arrange- 
ment was  to  enable  the  respondent  to  grant  to  the  petitioner 
ihe  delay  sought  for  by  him,  without  prejudice  to  his  right  to  do 
such  dihgence  on  the  original  bill  as  might  be  necessary  for  his 
security,  in  the  event  of  other  creditors  doing  diligence  against 
the  petitioner  or  his  estate,  or  of  circumstances  emerging  which 
should  make  it  proper  and  advisable  for  the  respondent  to  take 
steps  to  secure  that  the  debt  due  to  him  should  be  paid.*' 
That  is  a  very  peculiar  arrangement,  and  if  it  were  neces- 
sary to  investigate  the  matter,  some  questions  of  consider- 
able nicety  would  arise  with  regard  to  the  burden  and  mode  of 
proof.  But  in  the  view  that  I  take  of  this  case,  it  is  not  necessary 
to  decide  any  of  these  points,  because,  assuming  the  statements 
of  the  respondent  to  be  true,  the  question  arises.  Was  he  justi- 
fied in  using  the  diligence  now  sought  to  be  recalled  ?  It  seems 
to  be  thought  that  some  novelty  was  introduced  by  the  *'  Lands 
Clauses  Ck>nsolidation  Act,**  section  156,  and  relative  Schedule,  to 
which  I  shall  afterwards  refer.  The  bill  upon  which  the  letters 
of  inhibition  proceeded  set  forth  that  the  complainer,  the  re- 
spondent here,  was  the  holder  of  a  bill  for  £59,  lOs.  9d.  sterling, 
which,  when  duly  presented  for  payment,  was  dishonoured. 
That  is  the  only  ground  on  which  inhibition  is  prayed  for  and 
obtained.  The  inhibition  proceeds  on  a  dishonoured  bill,  that 
is  to  say,  on  a  liquid  document  of  debt  past  due.  Now  that 
does  not  truly  represent  the  position  of  the  parties  with  regard 
to  the  bill  for  £59  odds,  even  according  to  the  statement  of 
the  respondent  himself  in  his  answers.  Even  upon  his  own 
statement,  he  was  only  entitled  to  do  diligence  on  the  old  bill 
in  the'event  of  other  creditors  doingdiligence,  '*or  of  circumstances 
emerging  which  should  make  it  proper  and  advisable  for  the 
respondent  to  take  steps  to  secure  that  the  debt  due  to  him 
should  be  paid.*' 

Putting  out  of  view  the  provisions  of  the  "  Lands  Clauses 
Consolidation  Act,  1868,"  what  would  have  been  the  ordinary 
procedure  in  obtaining  letters  of  inhibition  on  this  bill  f  When 
a  bill  for  letters  of  inhibition  was  presented  in  the  Bill-Chamber 
with  a  past-due  bill,  it  was  not  necessary  to  state  more  than  is 
stated  in  the  bill  here.  But  when  the  debt  was  not  yet  due,  and 
was  only  to  become  due  on  some  future  day,  some  additional 
statement  was  necessary,  i.t.,  that  the  debtor  was  vergens  ad 
inopiam^  and  without  such  a  statement  letters  of  inhibition 
could  not  be  obtained.  In  this  case,  if  it  be  still  necessary  that 
the  bill  presented  in  the  Bill-Chamber  should  set  forth  the 
same  narrative  as  is  in  the  letters  of  inhibition,  some  such 
statements  would  be  essential  Though  what  is  stated  in  the 
bill  is  partly  true,  still  it  is  not  wholly  so,  and  it  would 
have  been  necessary  for  the  creditor  to  set  forth  the  cir- 
cumstances which  he  has  now  dividge<l  in  his  answers  to  the 
petition. 

The  question  thus  arises,  Has  the  Act  of  1868  made  any  change 
in  the  practice  in  this  respect  f  I  am  of  opinion  it  has  not.  In 
section  156,  no  doubt,  a  short  form  of  letters  of  inhibition  is  in- 
troduced. The  schedule  referred  to  in  that  section  proceeds  very 
much  in  the  same  form  as  was  followed  prior  to  the  passing  of  the 
Act,  being  only  somewhat  shorter.  Still  the  names  and  designa- 
tions of  the  parties  must  be  given,  and  the  document  npon  which 
the  diligence  is  to  proceed  must  be  concisely  set  forth.  This 
Statute,  although  it  makes  no  mention  of  bills  for  letters  of  in- 
hibition, has  certainly  not  done  away  with  these  bills.  In  the  Act 
of  Sederunt  of  18th  November  1871>  passed  in  panraance  of  the 
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power  given  in  this  Act,  the  Court  provides  **  that  the  mode  of 
obtaining  warrant  for  signeting  letters  of  inhibition  in  the  form 
mentioned  in  section  150  and  schedule  (Q.Q.)  of  the  said  last 
recited  Act,  shall  be  by  proiuction  of  a  Fiat  ut  petUur  duly  ob* 
tained  in  the  Bill-Chamber,  on  a  bill  presented  along  with  a  pro|>er 
ground  of  debt,  or  along  with  a  depending  Summons  on  which 
the  inhibition  is  to  be  raised/'  The  same  Act  of  Sederunt  pro- 
"'ides  also  that  this  regulation  is  not  to  apply  to  inhibition  pro- 
oeeding  on  a  warrant  to  inhibit  contained  in  a  Summons,  because 
such  inhibitions  are  sufficiently  warranted  by  the  summons 
having  passed  the  Signet.  Thus  while  a  bill  is  not  to  be 
necessary  where  the  inhibition  is  to  follow  on  a  summons 
containing  warrant  to  inhibit,  it  seems  clear  that  it  is  essential 
where  the  diligence  proceeds  on  a  document  of  debt.  That 
being  so,  if  the  ground  of  debt  be  not  simply  a  mere  document 
of  debt,  which  is  past  due,  then  it  is  evident  that  the  bill  must 
bear  some  additional  statement  If  a  bill  of  exchange  accord- 
ingly be  due  at  some  future  date,  the  statement  that  the  debtor  is 
vergens  ad  inopiam  must  be  inserted  before  the  creditor  is  entitled 
to  obtain  his  diligence.  In  this  case  the  bill  for  the  letters  of  in. 
hibition  should  have  contained  a  full  and  explicit  statement  of 
the  facts  as  they  stood,  especially  seeing  that  they  are  by  no 
means  simple.  I  am  therefore  of  opinion  that  this  inhibition 
should  be  recalled. 

Lord  Deas. — The  creditor  in  this  case  had  in  his  possession 
a  past-due  bill,  and  two  bills  granted  in  renewal  thereof ;  the 
original  bill  having  been  retained  in  security  of  his  debt  In 
that  state  of  matters  he  was  quite  entitled  to  have  obtained 
letters  of  inhibition,  but  I  agree  with  your  Lordship  that,  in 
order  to  do  so,  he  ought  to  have  presented  a  bill  setting  forth 
nDt  only  the  original  bill,  but  also  the  two  renewal  bills,  and 
that  the  debtor  was  vergens  ad  inopiam^  whereby  he  was  justi- 
fied in  asking  security  for  a  debt  not  yet  due.  Unfortunately, 
the  agent  has  mistaken  the  manner  in  which  the  diligence 
should  have  been  applied  for  and  obtained,  and  the  inhibition 
must  therefore  be  recidled. 

Lord  Ardmtllan. — It  is  settled  in  the  law  both  of  England 
and  of  Scotland,  that  the  holder  of  a  bill  cannot  do  diligence 
upon  it,  after  it  has  been  renewed,  during  the  currency  of  the 
renewal  bill.  It  is  equally  settled  that  a  creditor  in  ))os8ession 
of  a  bill,  the  term  of  payment  of  which  has  not  arrived,  may 
do  diligence  upon  it  in  security  of  his  debt,  but  only  upon  an 
allegation  that  the  debtor  is  vergens  ad  inopiam,  or  of  some  other 
important  emerging  circumstance,  entitling  him  to  ask  security 
for  his  own  protection. 

In  this  case  the  creditor  had  three  bills  in  his  jtossession,  the 
two  last  being  without  doubt  renewals  of  the  first.  In  my 
opinion  the  effect  of  taking  these  renewal  bills  was  to  post]K)ne 
the  term  of  payment  of  the  original  bill,  and  consequently,  when 
these  letters  of  inhibition  were  applied  for,  the  debt  contained 
in  that  bill  was  not  yet  due.  In  these  circumstances,  it  appears 
to  me  that  the  creditor,  in  making  his  application  for  inhibition, 
was  not  entitled  to  set  forth  the  originad  bill  alone,  and  conceal 
the  fact  of  the  existence  of  the  renewal  bills.  I  agree  with 
Lord  Deas  in  thinking  that  the  creditor  was  entitled  to  ask  for 
inhibition  in  security  of  his  debt,  and  that  the  letters  of  inhibi- 
tion would  have  been  properly  issued  if  they  had  set  forth 
circumstances  relevant  and  sufficient  to  instruct  that  it  was 
necessary  for  him  to  claim  protection.  If  he  had  alleged  that 
the  debtor  was  vergens  ad  inopiam^  and  was  proceeding  to  sell 
all  his  heritable  estate,  and  if  he  had  inhibited  on  the  original  bill, 
as  on  a  bill  the  term  of  payment  of  which  bad  not  arrived,  he 
would  have  been  entitled  to  the  remedy  he  craved.  But  as  he 
did  not  take  this  course  I  agree  in  thinking  that  the  letters  of 
inhibition  must  be  recalled. 

Lord  Jerviswoodb  concurred. 

On  the  motion  of  the  petitioner  for  expenses — 
Lord  President  — I  am  afraid  we  have  no  choice  but  to  give 
expenses,  although  I  cannot  help  saying,  that  it  is  somewhat 
hard,  as  the  mistake  on  account  of  which  this  inhibition  has  to 
be  recalled  was  a  very  natural  and  excusable  one. 

Lord  Deas.— I  am  afraid  we  must  give  expenses,  although  it 
is  somewhat  hard,  as  both  agent  and  principal  were  not  only 


acting  in  bona  fide,  but  the  course  to  be  followed,  under  section 
15G  and  relative  schedule  of  the  recent  Statute,  bad  been  at- 
tended with  so  much  doubt  and  difficulty  in  oonstruction  that 
we  found  it  necessary  to  pass  the  Act  of  Sederunt  of  I8th 
November  1871,  to  exjdain  and  regulate  the  working  of  the 
Statute.  The  mistake  was  both  innocent  and  excusable.  If 
the  question  had  been  one  of  damages,  I  sboold  have  said  there 
was  no  ground  for  the  daim,  but  I  think  we  cannot  refuse  ex- 
penses. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced  : — 

'*9^A  July  1873. — Recall  the  inhibition,  mentioned  in  the 
petition,  raised  at  the  instance  of  the  reapondent  Bobert  Camp- 
bell, and  grant  warrant  for  marking  the  said  inhibition  as  dis- 
charged in  the  Register  of  Inhibitions,  and  deoem :  Find  the 
petitioner  entitled  to  expenses,  and  remit,"  etc 

Act,  Watson,  Harper;  Henry  Bnchan,  SwS.C.  Agent— AU, 
Scott,  M'Kechnie ;  William  Black,  S.S.C.  ^^en^^B.  Clerk 
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FIRST  DrVlSION. 

William  Donaldson,  Pursuer^  v.  Thomas  Ogiltt, 
Defender, 

Jury  Cause — New  Trial — Excessive  DamageB — Jfodyicaikmtf 
Damages — Expenses. 

Reparation — Assault — In  an  action  of  damages  at  the  instmei 
of  a  post-boy  for  an  assault  committed  on  him  in  the  paUie 
street,  no  evidence  was  led  to  show  the  extent  of  the  iDJomi 
suffered,— the  jury  returned  a  unanimous  Terdict  for  the  ]«w 
suer,  with  £200  damages.  The  defender  moved  for  a  Dew 
trial  on  the  ground  of  excessive  damages.  Held  that  tiv 
damages  were  excessive ;  but  on  the  counsel  for  the  painff 
agreeing  to  a  modification  of  damages,  the  Court,  instead  of 
allowing  a  new  trial,  modified  the  damages  to  £100,  and  held 
the  pursuer  entitled  to  expenses,  with  the  exception  of  tkM 
incurred  in  connection  with  the  motion  for  a  new  triaL 

William  Donaldson,  who  was  a  post-boy  at  the  Oom- 
mercial  Hotel,  Brechin,  raised  an  action  of  damages  ht 
assault  against  Thomas  Ogilvy,  who  was  one  of  tbe 
Justices  of  the  Peace  for  the  county  of  Forfar.  Damagei 
were  laid  at  £500.  A  record  was  closed,  and  the  fol- 
lowing issue  adjusted : — 

*'  Whether,  on  or  about  Sunday,  the  1 2th  day  of  Janosy 
1873,  in  or  near  the  High  Street  of  Brechin,  the  defender » 
saulted  the  pursuer,  to  his  loss,  injury,  and  damage?" 

The  case  was  tried  before  Lord  Giffbrd  and  a  jniy,  oi 
18th  June  1873.  The  circumstances  under  which  tbi 
Rssault  complained  of  was  committed  were  thus  described 
by  the  pursuer  in  his  evidence  at  the  trial : — 

"William  Donaldson. — Am  19  years  old.  In  January iMtl 
was  a  post-boy  in  the  service  of  Mr.  Pirie,  Ck>nimennal  VM, 
Brechin,  and  had  been  with  him  six  months.  I  am  oat  flf 
employment  at  present.  After  leaving  the  Commercial  Hold 
in  March  last  I  went  to  the  Crown  Hotel  for  three  weeks.  1 
live  with  my  grandmother  in  Brechin.  Father  and  mother  sUn; 
James  Duncan  was  head  hostler  in  the  Commertnid  Hofcd.  I 
had  three  horses  in  charge,  two  in  double  and  one  in  m^ 
harness.  I  had  to  go  out  with  these  horses.  I  got  my  iostrw* 
tions  chiefly  from  Duncan.  It  was  not  generally  the  pradM 
for  parties  to  drive  themselves,  but  they  do  get  leave  to  do  ^ 
The  hostler  gave  leave.  The  post-boy  could  not  give  les«% 
On  Sunday,  12th  January  1873,  Mr.  Pirie  sent  forme.  IvM 
and  he  told  me  a  dogcart  was  wanted  for  Bridge  of  Dun,  to  tsb 
young  Mr.  Ogilvy  to  the  1.58  P.x.  train.  This  vas  whilstki 
church  was  in.  Bridge  of  Dun  is  4}  miles  from  BrediiB.  1 
was  to  take  up  Mr.  Ogilvy  at  his  father's  honae  in  High  Slne^ 
Brechin.  The  hostler  told  me  to  take  the  horse  called  'Ssa.' 
*  Sam  *  is  never  lippened  out  withoat  the  drivw,  mod  he  used  i» 
take  staggers.  This  disease  makes  him  dioj  in  the  hsad,  vi 
ho  requires  to  stand  for  a  few  minulMu     I  haniMiod  'S«^' 
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and  took  the  dogcart  round  to  Mr.  Ogilvy's.  The  dogcart  can 
carry  four,  but  was  screwed  to  carry  two.  This  was  between 
church  times.  I  met  Mr.  Anderson,  jun.,  in  the  High  Street, 
before  T  came  to  Mr.  Ogilvy*s  house.  He  said  *  I  think  you  are  too 
soon  down.*  He  went  up  the  street.  At  Mr.  Ogilvy's  house  I 
saw  a  servant,  Ann  Elrick.  I  asked  her  to  tell  young  Mr. 
Ogilvy  that  machine  was  ready.  She  said  she  would,  and  I 
waited.  She  came  out  with  some  luggage  and  I  put  it  in.  She 
told  me  that  a  driver  was  not  wanted,  and  that  young  Mr. 
Ogilvy  would  drive.  I  drove  back  to  the  hotel  and  told  Mr. 
Pirie  and  the  hostler.  They  said  the  gentlemen  might  drive, 
but  I  must  go  and  sit  behind.  Pirie  said  I  must  go  and  to  tell 
them  that  the  horse  took  the  staggers.  I  returned  to  Mr. 
Ogilvy's  house.  I  saw  the  serv^ant  again,  and  told  her.  She 
came  back,  and  said,  All  was  right.  None  of  the  gentlemen 
came  as  yet.  Then  young  Anderson  and  young  Ogilvy  came 
out.  I  did  not  see  old  Mr.  Ogilvy.  Young  OgUvy  then  told 
me  I  need  not  go,  as  young  Anderson  was  quite  capable  of 
driving.  I  told  them  that  Pirie  had  said  they  might  drive,  but 
that  I  must  sit  behind.  I  was  standing  at  this  time  with  my 
band  on  the  shaft.  The  whip  was  in  tibe  socket,  the  reins  in 
the  terrot-ring  on  the  pad.  I  repeated  the  instructions  I  had 
got.  Young  Mr.  Ogilvy  again  said  that  young  Anderson  was 
quite  capable  of  driving,  and  that  I  was  not  to  go.  I  said  *  if 
I  don*t  go,  neither  will  the  horse.*  I  was  not  to  leave  the 
horse.  He  insisted,  and  I  tried  to  go  up  into  the  driver's  seat 
to  go  to  the  hotel  to  get  it  settled.  James  Ogilvy  kept  me 
down  the  first  time,  but  I  tried  again  and  got  up  on  the  driver^s 
■eat.  I  took  hold  of  the  reins.  I  did  not  say  anything  to  them 
then.  Then  young  Ogilvy  came  up,  and  took  hold  of  my  coat, 
and  tore  it  right  down  the  front,  and  then  the  same  behind — 
torn  on  both  sides.  Then  old  Mr.  Ogilvy  came  up,  and  struck  me 
several  severe  blows  on  the  back  and  neck  with  a  stick.  My 
neckerchief  was  torn  off,  and  my  shirt  was  torn  round  the  neck. 
This  was  done  by  young  James  Ogilvy.  I  had  the  r^ins  in  my 
hand,  and  kept  them.  I  was  in  the  dogcart  when  I  was  struck. 
Young  Anderson  was  at  the  horse's  head.  Young  Ogilvy  pulled 
me  down  so  far,  and  then  I  saw  the  policeman,  and  I  came 
down  and  told  him  to  take  charge  of  the  dogcart.  I  had  tried 
to  get  away  to  the  hotel,  and  had  used  the  whip  to  the  horse, 
bat  coidd  not  get  away,  as  Anderson  was  at  the  horse's  * 
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was  doing.  I  do  not  know  whether  I  struck  Mr.  Anderson  or 
not.  If  I  did,  it  was  accidental  I  was  striking  horse  on  the 
fore-quarters.  If  he  was  in  the  road  the  whip  might  touch 
him.  Mr.  Anderson  was  standing.  Mr.  Anderson  was  stand- 
ing  with  the  reins  in  one  hand,  and  one  hand  on  the  shaft  on 
the  near  side.  Old  Mr.  Ogilvy  struck  me  before  I  whipped  the 
horse.  I  am  quite  sure  of  that.  I  was  standing  when  I  was 
struck  by  old  Mr.  Ogilvy.  I  was  standing  on  the  foot  board. 
I  got  three  or  four  blows — three  blows  anyhow.  They  were 
severe.  I  felt  them  two  or  three  days  after  Question — Any 
mark?  My  neck  was  swoUen  and  red — no  other  mark.  I 
showed  it  to  James  M*Hardy  that  night.  I  saw  Duncan  that 
day.  I  told  him  the  full  story.  I  told  him  everything  about 
Mr.  Ogilvy  striking  me  with  a  stick.  I  did  not  say  to  Duncan 
that  the  blows  had  injured  me.  It  was  Miss  Pirie  I  spoke  to 
first.  I  only  asked  for  the  master.  I  saw  Pirie,  and  told  him 
that  I  had  been  struck,  and  had  got  my  coat  torn.  Question"^ 
Was  not  your  complaint  chiefly  against  young  Mr.  Ogilvy  ?  It 
was  against  both.  Against  whom  chiefly  ?  Against  both  ;-^ 
against  one  as  much  as  the  other.  I  told  my  master  that  Ogilvy 
had  struck  me.  I  did  not  say  he  had  hurt  me.  I  did  not  feel 
it  sore  at  the  time,  but  I  felt  it  afterwards,  in  the  afternoon. 
Question — Did  you  not  think  it  worth  speaking  of  at  first  ?  I 
did  not  feel  it  sore  at  the  time.  I  saw  no  doctor  about  it — 
just  a  friend.  I  knew  that  old  Mr.  Ogilvy  had  struck  me.  I 
did  not  think  that  I  was  hurt  I  did  not  think  that  my  neck 
would  swell.  When  the  gig  came  back,  the  hostler  took  charge 
of  it.  I  had  nothing  to  do  with  it.  I  was  off  work  that  after* 
noon.  The  blows  did  not  prevent  me  from  working.  Be- 
examined. — I  did  not  feel  immediate  pain.  I  was  excited.  The 
pain  I  felt  lasted  two  or  three  days." 

This  evidence  was  substantially  corroborated  by  all  the 
other  witnesses,  the  only  variations  being  as  to  the  number 
and  violence  of  the  blows,  and  the  behaviour  of  the  pur- 
suer. There  was  no  evidence  of  the  pursuer  having  shown 
his  neck  and  injuries  to  any  one,  and  so  the  extent  of  the 
injuries  could  not  be  ascertained.  The  defender  was 
tried  for  the  assault  in  the  Police  Court  of  Brechin,  on 
16th  January  1873,  and  convicted  and  fined  £2,  2s. 

No  evidence  was  adduced  to  show  what  bad  been  the 


I  cannot  say  if  I  may  have  struck  Anderson  whilq-ii^iipping 

liorse.     I  did  not  intend  to  do  so.     I  left  the  machine  with  tSS^  ^5i21!®''.®  wages. 

policeman.    Policeman  went  up  to  them,  and  I  remwned  at  the  | '  "^  ^e  jury  returned  a  unanimous  verdict  for  the  pursuer, 

other  side  of  the  dogcart.     I  did  not  hear  what  the  policeman  i  with  <£200  damages. 

""  The  defender  moved  for  a  rule  on  the  pursuer  to  show 

cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  granted  on  the  ground  of  excessive  damages.     The 
rule  was  granted  on  5th   July  1873,  and   parties  were 
heard  on  8  th  July. 
At  advising — 

Lord  President. — We  are  all  of  opinion  that  the  damages 
awarded  by  the  jury  in  this  case  are  quite  extravagant  and 
excessive,  and  that  the  verdict  cannot  stand.  Unfortunately 
the  only  remedy  which  the  Court  can  supply  is  to  grant  a  new 
trial.   That,  however,  is  a  very  awkward  and  expensive  remedy. 

There  is,  however,  another  mode  of  settling  the  question 
which  has  been  resorted  to  before  this,  and  that  is  for  the 
parties  agreeing  to  a  reduction  of  the  amount  of  damages. 

Counsel  for  the  pursuer  having  stated  that  any  modi- 
fication of  the  damages  suggested  by  the  Court  would  be 
accepted  by  him,  the  following  interlocutor  was  pro- 
nounced : — 

"  The  Lords,"  etc,  "  in  respect  the  pursuer  and  his  curator 
ad  hanc  litem  consent  to  reduce  the  damages  assessed  by  the 
Jury  to  £100,  discharge  the  rule  formerly  granted,  and  refuse 
to  grant  a  new  trial.'* 

The  pursuer  was  held  entitled  to  his  expenses,  with 
the  exception  of  those  incurred  in  connexion  witJi  this 
motion  for  a  new  trial. 

or  not.    I  was  confused  at  the  time,  and  did  not  know  what  I  Act,  Eraser,  Campbell  Smith ;  Thomas  Wallace,  S.S.C.  Agent 

I  doing.     I  am  sure  I  only  hit  the  horse  gently.    I  did  not  ^A  U,  Solicitor-General  (Clark),  Q.C.,  Keir ;  Henry  and  Shiresiy 

intend  to  strike  Anderson.    I  was  confused,  but  I  knew  what  I  d,8,Q,  AgenU. — ^M.  CfUrk                                             JuM,bu 
VOL,  XLV. — ^NO.  IXXV. 


The  policeman   took   the  horse  by  the  head.     There 
was  a  great    crowd    there    by    this    time.     It  was   on  the 
High  Street  of  Brechin — two  or  three  minutes  past  one  o'clock. 
There  were  two  policemen  there,  one  constable  and  the  superin- 
tendent.    They    came   together.      Young   James   Ogilvy  and 
Anderson  got  into  the  dogcart,  and  went  up  the  street  at  full 
gaUop.     When  the  policeman  let  go,  I  ran  to  lead  the  horse  to 
tlie  hoteL     Young  Anderson  tried  to  strike  me.     I  don't  think 
he  did  so,  but  ho  compelled  me  to  let  go.     I  did  so,  and  they 
dirove  off  at  full  gallop  to  Bridge  of  Dun.     The  mob  shouted. 
I  heard  cries  to  follow  the  dogcart,  and  pitch  them  out.     I  went 
and  told  my  master  what  had  happened.     The  blows  I  received 
from  old  Mr.  Ogilvy  were  very  severe.     1  felt  them  for  two  or 
three  days.     My  neck  was  swollen.     I  was  much  hurt.     (Shown 
A  stick).     Old  Mr.  Ogilvy's  stick  was  fully  heavier  than  that. 
It  was  an  oak  stick.     I  did  not  lodge  a  complaint,  but  there 
WAS  a  trial     I  left  the  Conunercial  Hotel. 

*•  Cross-examined. — I  did  not  tell  Mr.  Anderson  on  the  street  that 
I  was  to  go.  He  merely  said  that  I  was  too  soon,  and  I  said 
nothing.  Mr.  Anderson  did  not  tell  me  to  go  back  and  get  another 
horse.  After  I  went  back  the  second  time,  I  set  the  dogcart  for 
three.  When  I  got  up  the  second  time  on  the  dogcart,  my  purpose 
was  to  take  it  back  to  the  inn.  I  took  the  reins  in  my  hand,  and 
after  I  got  my  coat  torn  and  everything,  I  took  the  whip  to  get 
Away  ;  but  I  could  not  get.  I  did  not  take  the  whip  tiU  after 
my  coat  was  torn.  I  used  the  whip  on  the  horse.  Anderson 
WAS  holding  the  horse  at  that  time.  He  was  at  its  head.  I 
gATe  the  horse  two  or  three  tips — ^not  severe  tips.  The  horse 
CAn't  stand  the  whip.    I  don't  know  whether  I  struck  Anderson 
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sejcokd  division. 
Special  Case — The  Reverend  Alekandee  Ibvise 
and  John  Irvine. 
Saecanoji  — Testament— CoaiUiio  si  mne  liberia  decesserit^A 
testator  directed  hh  executors  to  divide  the  residue  of  his 
estate  among  his  nophew^d  and  niect^  the  shares  of  three  of 
them  to  be  iuveatedi  if  the  execatora  thought  fit,  for  the 
partiea  in  liferent  and  their  children  in  fee,  *'  tind  faihng 
child ren  the  shares  of  those  deceasing  to  go  to  the  survivors 
of  tny  nephews  and  oieces,  or  the  famdies  of  such  aa  may 
Have  predeceaaeil/'  One  of  tho  nieees,  M.,  who  was  restricted  to 
a  liferent,  died  without  issue.  Another  of  the  uepbews,  J.,  pro- 
deceiosed  M.,  leaving  one  son  anl  also  grandchildren,  cliildren 
of  a  sou  and  daughter  resj>ectivety,  who  had  preikceaaed  M* 
UeMj  both  upon  the  ground  that  the  terni  '*  family  "  was  a 
word  of  large  signidcan^^y,  and  incliiddt  aU  desceadaats  in  the 
leg^  order  of  auccesaioui  children  repreaeating  their  pariatit* 
in  their  several  generiatioiis,  and  npoa  the  ground  that  the 
coAdilio  at  *i^*e  liber i9  dmeHserlt  applied,  that  the  children  of 
J/s  deceased  son  and  daughter  were  entitled  to  participate 
jjer  Mtirpts^  along  with  their  uncle,  J.'s  son,  in  the  share  divi- 
sible on  M/s  death,  among  the  family  of  J. 

The  Uto  Mr.  Alexander  Irvine,  merchant  in  Aberdeen^ 
died  on  19th  December  1849*  By  a  testamentary  writing 
dn^tcd  8th  Oottfber  1842,  he  appointed  executors,  of  whom 
tlie  Rav^erend  Alexander  Irvine,  minister  of  Crimond,  was 
at  the  dale  of  ihiB  Special  Ci*89  the  sole  survivor.  After 
leaving  some  annuities  nnd  a  leg-acy,  the  testator  gave  the 
following  directions  t^  his  executors  : — 

"  Laatl^,  the  whole  free  residue  of  my  property  I  wish  to  be 
divided  among  my  nephews  and  nieces,  in  proportion  of  one  aad 
arhalf  share  to  my  nephew  Thomas,  and  one  flhare  to  my  other 
nephews  and  nieeea.  The  shares  of  my  nejihew,  Thomas,  and 
of  my  nieces,  Margaret  and  Ann,  to  be  invested  by  yon  to  your 
names  (if  thought  proper  not  to  give  the  principal,  but  if  for 
their  advantage,  you  can  give  them  it  as  you  pleaae)  ;  but  if 
not  givea,  it  will  be  for  behoof  of  them,  and  their  husbands  in 
liferent,  and  children  in  fee,  and  to  be  declared  alimentary  and 
not  attachable  for  tbeir  doi>ts  or  deeds  in  any  way;  and  fiu^^pg 
children,  the  shares  of  those  deceasing  to  go  to  the  surrivoPET  of 
my  nephewTg  and  niecei^  or  the  familiea  of  inch  aa  may  have 
predeceased.'^ 

By  a  snba^quent  teataraentary  writing  dated  lOtb 
December  1844,  in  eonsequenca  of  the  death  of  bis 
nephew,  James  Irvine,  he  directed  that 

"The  share  of  my  means  which  would  have  fallen  to  my 
nephew,  had  be  survived  me,  shall  now  lielong  equally  to  Ms 
family," 

After  the  testator's  death,  bis  executors  proceeded  to 
realize  the  estate,  which  weis  entirely  moveable,  and  to 
pay  the  proceeds  to  the  residuary  legatees,  with  the  ex- 
ception of  the  shares  falling  to  the  testator's  nephew, 
Thomas,  and  his  nieces  Margaret  and  Ann,  which  were 
retained  and  invested  for  their  behoofj  the  beneficiaries 
receivings  the  interest,  and  also  from  time  to  time  portions 
of  the  principaL  There  were  originally  four  nephews 
and  three  nieces^  Alexander,  James^  Thomas^  Francis, 
Margaret,  Jariet,  and  Ann  Irvine.  Thomas  Irvine  died 
12lh  February  1862,  leaving  no  children,  but  survived  by 
his  wife.  In  conssequence  of  a  claim  by  Thomas  Irvine's 
executors  on  the  funds  iri  the  hands  of  Alexander  Irvine^s 
exe cu born,  th e  1  atte r  r a i sed  a n  ac Lion  of  td  u It i pic poi  a d i  n  g, 
in  which  the  Lord  Ordinary  (Barcaple),  on  23d  February 
1S64,  pronounced  an  interlocutor,  which  became  final, 
finding, 

■*that  under  the  settlement  of  the  testator,*  the  deceased 
Alexantlcr  Irvine,  the  share  of  the  residue  of  bis  estate 
which  was  be^jueathed  to  his  nephew,  the  now  deceased  Thomas 
Irvine,  did  not  vest  in  fee  in  the  said  Thotoas  Irvine,  but  was 


held  by  the  executors  of  the  testator  for  behoof  of  the  s»d 
Thomas  Irvine,  in  liferent,  and  for  hi«  children  in  fee  ;  whom 
failing,  the  survivors  of  the  testa tor'a  nephews  and  nieces  ;" 

ret>elling  the  claim  of  Thomas  Ir^ine'e  executors,  mud 
preferring  to  the  futid  in  medio  the  nephews  and  nieces  of 
Alexander  Irvine,  or  the  families  of  such  as  predeceased. 

Ann  Irvine  {Mrs.  Garrow)  died  shortly  afterwards,  and 
her  share  was  divirled  in  terms  of  Lord  Barcaple's  decisioa 
regarding  Thomas  Irvine's  share. 

Margaret  Irvine  (Mrs,  Smith)  died  on  16th  April  1872, 
leaving  no  husband  nor  family  and  intestate.  Of  the 
nephews  and  nieces  of  the  testator,  the  Rev*  Alexan^ 
Irvine,  of  the  first  party,  alone  survived  Mrs.  Smith. 

Janet  Irvine  or  Drimmie  left  three  children,  who  »nf- 
vived  Mrs.  Smith,  and  Ann  Irvine  or  Garrow  left  seven 
children,  four  of  whom  survived  Mrs.  Smith  and  three 
predeceased  her,  two  of  them  leaving  is^ue,  FraacU 
Irvine  lefl  three  sons  and  two  daughters,  who  also  sm- 
vived  Mrs.  Smith,  Thomas  Irvine  died  on  12tfc 
February  18G2,  as  previously  mentioned,  and  left  a  widow^ 
Mrs.  Margaret  Colter  or  Irvine,  but  no  family.  He  slw 
left  a  testament  appointing  executors.  Having  prede- 
ceased Mrs.  Smith  with^mt  leaving  a  family,  no  part  of  Mrs. 
Smith's  share  of  the  residue  of  the  truster  belonged  to  bin 
or  his  representatives. 

James  Irvine  left  three  sons  and  two  daughters.  Of 
these,  John  Irvine,  the  second  party,  alone  survived  Mr?. 
Smith,  Louisa  Irvine,  one  of  James  Irvine's  daughter 
married  her  cousin,  William  Garrow,  Liverpool,  and  dieJ 
on  23d  February  1872,  leaving  a  family  of  four  daughters 
viz,: — Txiuisa  Ann  Garrow,  Edith  Barbara  Garmff, 
Meta  Norrie  Garrow,  and  Alexandrina  Maude  Gtrn>», 
who  are  in  minority,  and  for  whom  the  said  Jehi 
Irvine,  the  second  party,  was  administrator  Aleiandef 
IpKine,  another  sou  of  James  Irvine,  who  died  at  the  Fif 
TS'iJ^jds  in^the  year  1870,  was  believed  to  have  left  i 
^Idow  and  child,  also  a  settlement  bequeathing  the  whole 
of  his  estate  to  his  wife.  The  other  two  children  of  James 
Irvine  died  unmarried. 

The  parties  were  agreed  that  Mrs,  Smith's  share  d 
the  residue  fell  to  be  divided  into  five  equal  |>artSy  oae-M 
thereof  being  payable  to  the  Rev.  Alexander  Irvine,  the 
first  partyj  the  sole  survivor  after  Mrs.  Smith  of  the  nephen 
and  nieces  of  the  testator ;  another  0flh  thereof  beijof 
payable  to  the  children  of  Mrs,  Janet  Irvine  or  Dntnmk^ 
who  survived  Mrs.  Smith,  and  another  fifth  to  the  chit 
dren  of  Francis  Irvine,  who  survived  Mrs,  Soii^ 
But  J  as  regards  the  one -fifth  thereof  payable  to  tb 
family  of  James  Irvine,  a  question  arose  as  to  the  rigil 
of  the  children  of  those  members  of  that  family  who  pre- 
deceased Mrs.  Smith  to  participate  therein  in  place  ji 
their  parents  respectively.  The  parties  interested  is  tkl 
question  were  John  Irvine,  the  second  party,  on  the  flii 
hand^  and  the  above-named  four  daughters  of  Looia 
Irvine  or  Garrow,  and  the  child  of  tba  deceisd 
Alexander  Irvine,  on  the  other  hand.  Aa  regard*  tli 
one-fifth  part  payable  to  the  family  of  Mrs.  Ann  Irvbn 
or  Garrow,  the  position  of  that  family  with  reference  i» 
this  matter  was  exactly  the  same  as  that  of  James  Irriiti'i 
family;  two  members  of  the  family  having  predeosasel 
Mrs.  Smith  leaving  issue, 

A  Special  Case  wiis  prepared,  the  parties  to  whieh  wm^ 
(1.)  The  Rev,  Alexander  Irvine,  executor  of  the  Itto 
Alexander  Irvine,  merchant  in  Aberdeen;  {%)  Jolm 
Irvine,  only  surviving  child  of  James  IrviDe. 

The  questions  submitted  to  the  Court  wtpe  »  ^ 
lows: — 
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"  1.  Whether  the  second  party  is  entitled,  as  the  sole  sur- 
vivor of  James  Irvine^s  family  at  the  date  of  Mrs.  Smith's  death, 
to  receive  the  whole  share  payable  to  that  family  on  Mrs.  Smith's 
death  ?  or,  2.  Whether  the  first  party  hereto  is  bound  to  re- 
serve out  of  the  said  share,  for  behoof  of  the  children  of  the  said 
deceased  Louisa  Irvine  or  Garrow,  and  of  the  child  of  the  said 
decease<l  Alexander  Irvine,  the  proportions  thereof  which  would 
have  been  payable  to  the  said  Louisa  Irvine  or  Garrow  and 
Alexander  Irvine  respectively,  if  they  had  survived  Mrs. 
Smith." 

Argued  for  the  second  party — 

The  testator  had  expressly  provided  for  the  case  of  one  or 
more  of  his  nephews  and  nieces  dying  leaving  issue,  and  in  that 
case  had  substituted  their  families,  which  must  be  held  to  mean 
their  immediate  children.  He  had  shown  that  he  had  contem- 
plated the  contingency  and  provided  against  it,  and  the  law 
would  not  presume  that  he  intended  to  do  more.  In  no  case 
bad  the  implied  conditional  institution  of  the  law  been  added  to 
express  conditional  institution  by  the  testator — MP.  Rhind's 
Trustees  v.  Fletcher  and  Others,  5th  December  1866,  atUe,  voL 
xxxix.  p.  123  ;  Mackenzie  v.  Holt,  1781,  M.  6602  ;  Thomson's 
Trustees,  10th  July  1851,  ante,  voL  xxiiL  p.  620  ;  Sturrock,  29th 
November  1843,  anUy  voL  xvL  p.  100. 

Replied — 

L  Grandchildren  were  within  the  term  '*  family  "  used  by  the 
testator.  2.  Failing  that,  the  conditio  ai  sine  liberis  applied. 
The  testator  was  in  loco  parentis  to  those  first  instituted,  and  he 
refers  to  them  not  individually  but  as  a  class  ;  there  was  no 
reason  for  excluding  the  second  generation  from  the  benefit  of 
the  provision. 

At  advising — 

Lord  Cowan. — ^This  Special  Case  relates  to  the  shdre  of  the 
deceased's  estate,  effeiringto  his  niece,  Margaret  Irvine  or  Smith, 
appointed  by  his  will  to  be  invested  by  his  executors  for  behoof 
of  herself  and  husband  in  liferent,  and  of  her  children  (if  she 
had  any)  in  fee  ;  and  failing  children,  the  share  is  directed  **  to 
go  to  the  survivors  of  my  nephews  and  nieces  or  the  famili< 
such  as  may  have  predeceased."     It  is  admitted  by  the  par^ 
that  the  share  did  not  vest  in  Margaret,  and  that,  as  she 
a  widow  without  children,  the  succession  to  it  falls  td  be  regu< 
]ated  by  this  clause.     Only  one  of  the  nephews  and  nieces  of 
the  testator,  the  Kev.  Alexander  Irvine,  survives,  but  there  are 
families  of  predeceasing  nephews  and  nieces ;  and,  as  regards 
the  immediate  descendants  of  these  parties,  it  is  not  disputed 


childi'en  representing  their  parents  in  their  several  generations. 
Assuming,  however,  that  the  case  should  be  regulated  by  the 
application,  or  not,  of  the  conditio  si  sine  liberis,  as  contended  for 
in  the  argument,  I  have  no  hesitation  in  holding  that,  on  prin- 
ciple as  well  as  on  authority,  that  condition  does  apply  to  a  case 
of  succession  like  the  present.  The  testator  was  admittedly  tn 
loco  parentis.  Had  the  destination  been  merely  to  "  nephews 
and  nieces,"  that  would  have  led  to  the  descendants  of  pre- 
dcceasers  being  included,  so  as  to  take  their  parents'  share, 
whether  they  were  of  the  first  or  second  generation  of  descen- 
dants. This  was  not  disputed  in  the  argument  for  the  second 
party.  But  it  was  ingeniously  contended  that,  because  the  fami- 
lies of  predeceasing  nephews  and  nieces  are  expressly  named, 
this  indicated  an  intention  on  the  part  of  the  testator  that  the 
first  generation  of  descendants  only  was  to  be  included, — a  con- 
struction of  the  words  which,  though  there  might  be  living  descen- 
dants of  a  remote  degree,  would,  in  a  certain  state  of  the  family 
at  the  time  of  distribution,  have  led  to  intestacy,  as,  eg,,  had 
all  the  nephews  and  nieces  and  their  immediate  issue  predeceased, 
and  only  great  grand-nephews  and  nieces  being  alive.  But  this' 
view  is  to  mistake  the  effect  of  the  condition  si  sitie  liberis,  which, 
when  applicable,  embraces  all  the  descendants  of  the  parties 
called  to  the  succession,  towards  whom  the  testator  stands  in 
loco  parentis  ;  and  it  is  also  to  narrow  the  true  effect  and  mean- 
ing of  the  very  words  of  this  deed  in  calling  the  families  of  pre* 
deceasers  to  the  succession. 

For  these  reasons  I  am  of  opinion  that  the  first  question  should 
be  answered  in  the  negative,  and  the  second  in  the  affirmative. 

Lord  Benholme  concurred. 

Lord  Justice-Clerk. — I  concur  in  the  judgment.  I  am  not 
altogether  able  to  frame  any  very  uniform  rule  out  of  the  deci- 
sions on  the  subject.  The  important  elements  in  this  case  are, 
first,  the  testator  was  in  loco  parentis  to  the  beneficiaries; 
secondly,  it  was  a  share  of  residue  tiiat  was  bequeathed,  and 
not  a  specific  legacy ;  thirdly^  the  term  "  family  *'  is  more  compre- 
hensive than  that  of  "  children,"  and  prima/aeie  excludes  deleC' 
tus  personae^  and  includes  descendants. 

Lord  Neaves  authorizes  me  to  state  that  he  concurs  in  the 
judgment. 

,^  Lord  Neaves  was  present  when  the  case  was  heard,  but 
I  alte^  when  it  was  advised. 

This  interlocutor  was  pronounced  : — 

"9^^  Jtdy  1873. — The  Lords  having  heard  ooonsel  on  tha 
Special  Case,  are  of  opinion,  and  find  (I.)  that  the  second  party 
is  not  entitled,  as  the  sole  survivor  of  James  Irvine's  family  at 


that  they  are  entitled  to  participate  in  Margaret's  share  along  I  t^  ^  rTiJ'  %    Ti,.  ^ Ti,  *  •      tl       u  i     I       ^ 

w«*l.  f.h7.nrvivin<r  nP...h^^nf  the  testator.     But  as  regards  the     *^?  *^.*^  ?^  Mrs.  Smith  8_death,  to  receive  the  whole  share  pay 


with  the  surviving  nephew  of  the  testator.     But  as  regards  the 
"^   share  payable  to  the  family  of  the  deceased  James  Irvine,  one 

*  ol  the  predeceasing  nephews,  it  is  to  be  decided  whether  his  im- 

•  mediate  descendants  idone  are  to  be  preferred,  or  those  more 
^  remote  to  be  conjoined  with  them  in  the  succession.     These 

parties  are  (1.)  John  Irvine,  the  second  party  hereto,  the  son  of 
James,  who  alone  survived  Mrs.  Smith  ;  and  (2.)  the  children 
of  liOnisa  and  Alexander,  son  and  daughter  of  the  said  James 
Xrriiie,  who  predeceased  Mrs.  Smith,  the  fonner  leaving  a  family 
of  four  daughters,  and  the  latter  one  child.  It  is  to  regulate 
"the  respective  interests  of  these  parties  that  the  questions  of 
law  are  presented  for  the  opinion  of  the  Court. 

The  construction  of  the  words  of  the  deed,  fixing  the  destina- 
tAon  of  the  testator's  residuary  estate,  seems  to  me  to  be  attended 
with  little  or  no  difficulty.  Her  share,  as  appointed  by  the 
^3aedt  falls  to  be  taken  by  surviving  nephews  and  nieces,  and  (for 
-flia  disjunctive  *'  or  '*  must  plainly  be  read  as  conjunctive)  by 
%he  faimlies  of  pitedeceasing  nephews  or  nieces  per  stirpes;  and, 
mm  regards  the  family  of  James,  the  testator's  nephew,  who 
predeceased  Mrs.  Smith,  and  whose  share  is  in  question, 
%hey  take  as  his  descendants  that  equal  share,  which  he  would 
limve  taken  had  he  survived.  There  is  no  room  for  holding  that 
%liey  take  on  any  other  footing  than  as  in  right  of  James.  It  is  per 
mUrpe8f  not  per  capita,  that  the  succession  is  to  be  regulated.  The 
^mily  are  to  take  the  share,  and  I  think  it  must  necessarily  be  held 
-yist  when  immediate  descendants  fail  leaving  issue,  that  issue 
"tekee  their  parents'  place.  The  word  family  is  of  large  significanoy 
tn  s  question  of  this  kind,  and  includes  iJl  d98oendants,  so  that 
^Mmay  participate  in  the  saccession  according  to  theorder  of  law, 


able  to  that  family  on  Mrs.  Smith's  death ;  and  (2.)  that  the 
first  party  hereto  is  bound  to  reserve  out  of  the  said  share  for 
behoof  of  the  children  of  the  deceased  Louisa  Irvine  or  Garrow 
and  the  child  of  the  deceased  Alexander  Irvine,  the  proportions 
thereof  which  would  have  been  payable  to  the  said  Louisa 
Irvine  or  Garrow,  and  Alexander  Irvine  respectively  if  they 
had  survived  Mrs.  Smith,  and  decern :  Find  the  party  of  the 
second  part  liable  in  expenses  to  the  party  of  the  first  part,  and 
remit,"  etc. 

For  the  first  party,  Keir  ;  Andrew  and  Wilson,  W.S.  Agents, 
— For  the  second  j}arty.  Darling ;  Morton,  Neilson,  and  Smart, 
W.S.  Agents.— K  Clerk,  d.o. 


July  11,  1873. 

FIRST  DIVISION. 

The  Lord  Advocate,  Objector,  v.  Earl  of  Galloway 
and  Another,  Respondents,  in  Locality  of  Whithorn. 

Teinds — Bishops'  Teinds — Locality — LiahUUy  and  Order — Heri 
table  right— The  Lord  Advocate  on  behalf  of  the  Crown,  ob- 
jected to  two  localities  of  the  teinds  of  a  parish,  on  the 
ground  that  teinds  to  which  two  heritors  had  heritable  rights 
were  postponed  to  teinds  which  he  alleged  to  be  bishops' 
teinds  in  the  hands  of  the  Crown.  Held,  that  as  the  teinds 
in  the  hands  of  the  CVown  which  had  fallen  to  the  Crown  on 
the  abolition  of  Episcopacy  had  never  been  erected  into  a 
temx>oral  lordship,  but  were  regularly  united  with  a  biihoprie 
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in  1612,  and  were  inalienable  in  the  hands  of  the  bishop,  they 
were  bishops*  teinds,  and  as  such  entitled  to  the  privilege  of 
postponement  to  all  other  teinds. 
ObservcUionSf  per  Lord  President,  on  the  history  of  bishops' 
teindsy  and  on  the  nature  and  extent  of  their  privilege. 

There  were  two  conjoined  processes  of  locality  of  the 
parish  of  Whithorn — the  first  modified  in  February  1827, 
and  the  second  in  February  1866.  Both  localities  stood 
upon  interim  schemes,  and  in  each  the  common  agent  had, 
in  accordance  with  the  contentions  of  the  heritors,  arranged 
the  teinds  in  three  classes,  viz: — (1.)  Tbose  which  had 
been  exhausted  and  surrendered ;  (2.)  Those  of  heritors 
not  having  heritable  rights,  being  teinds  in  the  hands  of 
the  Crown  as  titular;  and  (3.)  those  of  heritors  having 
heritable  rights.  The  stipend  was  allocated  upon  the 
teinds  in  the  above  order. 

The  Lord  Advocate,  on  behalf  of  Her  Majesty  and  the 
Commissioners  of  Woods  and  Forests,  objected  to  both  of 
these  schemes  on  the  ground  that  the  whole  teinds  of  the 
parish,  with  the  exception  of  certain  teinds  held  on  herit- 
able right,  were  bishops'  teinds,  and  belonged  to  the 
Grown,  and,  as  such,  ought  not  to  be  burdened  so  long  as 
there  were  any  teinds  unallocated  in  the  hands  of  the 
heritors.  It  was  contended  that  all  the  teinds  in  the  Ist 
class  above  mentioned  were  Crown  teinds,  but  as  they  had 
been  surrendered  by  the  heritors,  although  they  had  no 
title  to  the  teinds,  and  had  no  right  to  surrender  them 
without  the  consent  of  the  Crown,  and  as  the  amount  was 
small,  the  proceeding  was  not  challenged,  and  no  claim 
was  made  in  respect  of  them.  The  Lord  Advocate,  how- 
ever, maintained  that  the  teinds  in  the  second  class  were 
bishops'  teinds  in  the  hands  of  the  Crown,  and  as  such  were 
entitled  to  exemption  so  long  as  there  was  any  free  teind 
in  the  parish  belonging  to  heritors. 

Accordingly,  on  26th  August  1869,  the  Lord  Advocate 
lodged  objections  to  the  schemes  in  the  conjoined  pro- 
cesses, and  pleaded — 

1.  The  whole  teinds  of .  the  parish,  except  those  hel^^ 
heritable  right,  being  bishop  teinds  in  the  hands  of  the  Crown, 
the  augmentations  ought  to  be  laid  pritno  loco  on  teinds  held  on 
heritable  right.  2.  The  schemes  of  locality  being  erroneous, 
ought  to  be  rectified  in  the  manner  and  to  the  efifect  craved." 

The  Earl  of  Galloway  and  Mr.  Fletcher  Hathorn  of 
Castlewigg,  who  were  heritors  having  heritable  rights  to 
teinds,  and  claimed  as  such  to  be  postponed  until  all  the 
other  teinds  not  so  held  were  exhausted,  lodged  answers 
to  these  objections,  in  which  they  stated,  inter  cdta,  that 
the  stipend  had  been  allocated  in  the  manner  proposed  by 
the  common  agent,  from  time  immemorial,  or  at  all  events 
for  a  period  far  exceeding  40  years  prior  to  the  scheme  of 
1826.     They  pleaded— 

'  2.  The  objector  had  no  right  or  title  to  maintain  that  the 
augmentations  should  have  been  allocated  primo  loco  on  the 
teinds  held  on  heritable  rights,  in  respect  that  it  had  not  been 
shown  that  the  teinds  upon  which  the  augmentabions  had  been 
localled  were  bishops'  teinds  in  the  hands  of  the  Crown,  and  the 
objections  ought  therefore  to  be  repelled.  3.  The  objections 
were  excluded — (1.)  By  mora  and  acquiescence,  and  (2.)  by  pre- 
scription. 4.  The  objections  ought  to  be  repelled — (1.)  In 
respect  that  they  were  ill  founded  in  point  of  fact ;  and  (2.) 
that  they  were  untenable  in  law,  and  the  respondents  should  be 
found  entitled  to  expenses. 

A  proof  was  allowed,  but  neither  party  led  any  parole 
evidence.  A  large  number  of  documents  were  however 
produced,  from  which  it  appeared  that  the  lands  and  teinda 
of  the  parish  of  Whithorn  originally  belonged  to  the 
nriory  of  Quhi thorn e  or  Whithorn,  but  for  some  time  prior 
to  1572,  and  up  to  1605^  had  been  granted  in  commendam 


to  certain  lay  commendators.  While  they  were  thus 
held,  one  of  the  commendators  had  in  1869  feued  the  10 
merk  land  called  mains  of  Wbithoro  cum  dedmis  inclusis^ 
and  also  the  5  merk  land  of  Freistrie  cum  decimis  inclusit^ 
to  the  author  of  both  the  Earl  of  Galloway  and  Mr. 
Hathorn.  This  feu-charter  was  afterwards  confirmed  bj 
a  Crown  charter  of  confirmation,  and  the  subsequent  trans- 
ferences were  similarly  confirmed.  The  heritable  rights 
to  the  teinds  of  their  lands  which  the  Earl  of  Gallovaj 
and  Mr.  Hathorn  now  claimed  were  thus  originally  con- 
stituted. Afterwards,  in  1605,  King  James  vi ,  who  hid 
restored  the  order  of  bishops,  by  Crown  grant  dated  29th 
September  conveyed  the  priory  and  teinds  of  Whithorn  to 
Qavin  Hamilton,  whom  he  had  appointed  bbhop  of  Gal- 
loway, for  his  life,  the  last  commendator,  Patrick,  Earl 
of  Orkney,  having  been  declared  a  rebel,  and  the  gift  to 
him  of  the  priory  in  commendam  forfeited.  On  Slst  Jaly 
1612  this  grant  was  renewed  to  William  Gonpar,  Oarin 
Hamilton's  successor,  as  bishop  of  Galloway,  but  also  for 
life  only.  From  the  Act  of  Parliament  of  28th  June  1633, 
which  re-enacted  it,  and  also  from  references  in  deeds 
bearing  dates  immediately  subsequent  to  its  date,  it  ap- 
peared that  in  October  1612  an  Act  of  Parliament  wts 
passed  permanently  uniting  the  priory  and  teinds  of  Whit- 
horn with  the  bishopric  of  Galloway.  From  that  time  the 
teinds  were  let  on  tack  by  the  bishops  until  episcopacf 
was  abolished  in  1689,  and  these  teind^  like  other  teioJi 
belonging  to  bishops,  passed  as  bona  vacantia  into  the 
hands  of  the  Crown,  and  from  that  time  till  1826  con- 
tinued to  be  possessed  by  the  Crown  through  its  tacksmeo. 
It  appeared  from  former  processes  of  locality  that  it 
had  been  supposed  that  the  lands  now  belonging  to  the 
Earl  of  Galloway  and  Mr.  Hathorn  were  held  cum  deeim 
inclusis  et  nunquam  antea  s^paratis^  whereas  this  was  not 
so^-iis  was  evident  from  their  titles.  The  stipend  hsd, 
h^Jpbver,  been  all  along  allocated  on  this  supposidoo, 
"^^nich  was  discovered  for  the  first  time  in  1827  to  he 
erroneous."^ 

On   22d  June   1871   the  Lord   Ordinary  on  TeiD* 
(Qifford)  pronounced  the  following  interlocutor  : — 

<<  The  Lord  OrdiDary  having  heard  parties  in  the  qaeete 
between  the  Lord  Advocate,  on  behalf  of  Her  Majesty  aod  thi 
Commissioners  of  Woods  and  Forests,  objector,  on  the  one  ptfi, 
and  the  Right  Hod.  the  Earl  of  Galloway  and  Mr.  Hathoct 
of  Castlewigg  on  the  other  part,  respondents,  and  hsfiif 
considered  the  closed  record,  documents,  and  title-deeds  addsod, 
and  whole  process — Finds  that  the  teinds  of  the  parith  d. 
Whithorn  in  the  hands  of  the  Crown  are  bishops*  teiDda,  or  at 
all  events  are  charch  teinds,  entitled  to  all  the  privilegei  ii 
allocation  of  bishops*  teinds  in  the  hands  of  the  Crown :  lU 
that  in  allocating  the  stipend  in  the  present  conjoined  piuccsl 
of  locality  the  augmentations  ought  to  be  laid  pr'tmo  loco  apM 
teinds  hdd  on  heritable  right,  or  at  all  events  tiie  same  duw 
be  laid  on  teinds  held  on  heritable  right  before  any  part  thertaf 
is  laid  upon  the  teinds  in  the  hands  of  the  Crown,  and  to  tiui 
extent  sustains  the  objections  for  the  Lord  Advocate,  aod  rente 
to  the  Teind  Clerk  to  rectify  the  locality  accordingly  :  Finditk 
Lord  Advocate,  as  representing  the  Crown  and  the  Commiflkissi 
of  Woods  and  Forests,  entitled  to  expenses  as  against  tbi  i** 
spondents  in  this  question,  and  remits  the  account,"  eta 

**  Note. — The  questions  raised  in  the  present  record  ai«-{^ 
Whetherthe  teinds  of  the  parish  of  Whithorn  are  bishops'  tosdi; 
(2.)  Whether,  at  all  events,  they  are  prior's  teinds,  entitled  ii 
questions  of  allocation  to  the  same  privileges  as  bishops*  teia^t 
and  (3.)  Whether,  in  the  present  conjoined  processes  of  loeilii^* 
the  said  teinds  in  the  hands  of  the  Crown  ooght  to  be  postpoM^ 
in  allocatiou  to  the  teinds  held  on  heritable  rights.  In  n^ 
stance  the  Lord  Ordinary  has  answered  these  qnestioiis  ia  tit 
affirmative,  and  the  resiilt  Ib  that  he  has  anatained  the  objeetiotf 
stated  by  tiie  Crown,  and  appointed  the  locality  to  be  rsctiM 

**  A  proof  was  allowed,  bat  it  ocmwated  coliri^y  cf  am  olmr^ 
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■ive  recovery  of  old  title-deeds,  rentals,  and  otBer  documents, 
no  oral  proof  being  necessary  or  even  possible.  The  documents 
raise  several  important  questions  both  of  fact  and  of  law.  The 
Lord  Ordinary  will  shortly  notice  the  questions  which  he  has 
virtually  dis])06ed  of  by  the  present  judgment. 

"  (1.)  The  Lord  Ordinary  tiiinks  it  is  proved  that  the  whole 
teinds  of  the  parish  of  Whithorn — at  least  the  whole  teinds 
thereof  now  in  the  hands  of  the  Crown — were  originaUy  prior's 
teinds.  They  belonged  to  the  priory  of  Quhithome.  This 
seems  established  not  only  by  the  rentals  of  the  great  church 
benefices  given  up  in  1661,  but  by  the  various  grants,  presenta- 
tions, and  tacks  in  the  sixteenth  and  seventeenth  centuries, 
many  of  which  are  in  process,  and  specimens  of  which  are  printed 
in  the  joint  print  for  the  parties. 

*•  Whithorn  was  never  strictly  speaking  either  a  bishopric  or 
a  part  of  the  patrimony  of  a  bishopric,  and  although,  as  will  be 
immediately  noticed,  the  teinds  of  Whithorn  were  made  over 
to  the  bishop  of  Galloway,  it  becomes  a  serious  question  whether 
this  grant  had  the  effect  of  converting  what  were  originally 
prior's  teinds  into  bishops'  teinds.  This  question  of  law  directly 
arises  in  the  present  case,  but  in  point  of  fact  it  can  scarcely  be 
disputed  that  the  teinds  of  Whithorn  were  originally  not  bishops' 
teinds  but  prior's  teinds  belonging  to  the  priory  of  Whithorn. 

"  (2.)  It  seems  to  be  proved  that  these  teinds— that  is,  the 
teinds  of  the  priory  of  Whithorn — were  given  in  commendam  to 
Tarious  laic  commendators  prior  to  1605.  This  is  established, 
for  example,  by  the  tack  by  Robert,  commendator  of  the  priory 
of  Whithorn,  of  3d  October  1672,  and  by  the  tacks  by  Patrick 
Earl  of  Orkney,  as  commendator  of  said  priory,  granted  in  1691 
and  1696.  It  is  trne  these  commendators  only  held  the  teinds 
in  commendam  and  not  heritably,  and  only  at  most  for  their 
lives  ;  but  it  may  not  be  immaterial  that  before  they  were 
granted  to  any  bishop  they  were  given  to  laic  commendators. 

**  (3.)  The  said  teinds  were  first  given  to  the  bishop  of  Gallo- 
way in  1606,  and  then  only  for  the  life  of  the  existing  prelate, 
Mr.  Gavin  Hamilton.  This  is  proved  by  the  Crown  grant  of 
29th  November  1606,  which  bears  in  gremio  that  the  teinds  had 
come  back  to  the  Crown  by  the  rebellion  and  denunciation  of 
Patrick  Earl  of  Orkney,  the  last  commendator.  It  is  material 
to  notice  that  the  grant  expressly  bears  to  be  made  because  the 
emoluments  and  patrimony  of  tiie  bishopric  were  dilapJfSed 
and  exhausted,  so  that  Bishop  Gavin  Hamilton  could  nottlN^Tv 
from  maintain  suitable  state  and  dignity.  The  gtUnt,  however, 
was  only  for  Bishop  Gavin  Hamilton's  life. 

"  (4)  A  similar  liferent  grant  was  made  by  the  Crown  in 
favour  of  the  next  Bishop  of  Galloway,  Bishop  William  Coupar, 
dated  3Ist  July  1612. 

•*  (6.)  These  temporary  grants  of  the  priory,  including  the 
teinds  of  Whithorn,  were  followed,  in  or  about  1612,  by  a  per- 
manent union  of  the  priory  and  teinds  of  Whithorn  to  the 
bishopric  of  Galloway. 

*'  This  union  is  said  to  have  been  effected  by  an  Act  of  Par- 
liament passed  in  October  1612 ;  b\it  this  Aet  is  now  lost,  at 
least  no  copy  of  it  can  be  found.  It  is  referred  to,  however,  not 
only  in  various  deeds  dated  very  shortly  after  it?  passing,  but 
in  other  Acts,  and  it  is  expressly  renewed  and  confirmed  by  the 
Act  of  Parliament  of  28th  June  1633.  Reference  may  be  made 
to  the  charter  of  confirmation  by  the  Bishop  of  Galloway  in 
faTOur  of  Lord  Garlics,  dated  3d  March  1616,  in  which  it  is 
expressly  said  that  the  priory  of  Whith  am  and  ihe  abbacy  and 
monastery  of  Glenluce  and  Tongueland,  both  temporality  and 
spirituality,  were  united,  annexed,  and  incorporated  with  the 
biahopric  of  Galloway  by  the  Act  of  October  1612,  to  remain 
BO  in  all  future  time. — (See  also  Thomson's  Acts,  vol.  iv.,  p. 
522.) 

**  The  same  thing  is  repeated  in  the  charter  of  novodamus  of 
May  1616,  in  the  Crown  charter  of  confirmation  of  July  1616, 
and  ebewhere. 

*'  The  Act  of  Parliament  of  28th  June  1 633  (6  Thomson's  Acts, 
p.  72)  confirms  certain  grants  to  the  bishopric  of  Galloway,  inter 
aiiOt  the  grant  of  the  priory  of  Whithorn  and  the  teinds  thereof, 
and  ratifies  the  same,  *  togider  with  the  former  Actes  of  Parlia- 
ment quhairby  the  saids  Pryorie  of  Quhithome  and  Abbacies  of 
Tangland  and  Glenluce  wer  annexit,  unit  and  incorporat  into  and 
•with  the  said  Bishopric  of  Galloway  in  all  and  sundrie  pointes, 
artidet  and  claoss'  therin  contenit'  The  Act  then  proceeds  of 
'  new  to  annex,  onite,  and  incorporate,  inter  aBa,  the  priory  and 


teinds  of  Whithorn  with  the  bishopric  of  Galloway,  to  remain  in 
all  time  coming  '  ane  proper  pairt  of  the  patrimonie  thereof.'   ' 

"  The  Lord  Ordinary  holds  that  the  evidence  of  this  Statute, 
and  of  the  other  deeds,  sufficiently  instructs  that  in  1612  the 
teinds  of  Whithorn  were  made  a  proper  part  of  the  benefice  of  the 
bishopric  of  Galloway.  They  were  certainly  so  in  1633 ;  but  in 
one  view  of  the  law  the  earlier  date,  1612,  may  be  of  impor- 
tance. 

**  {6»)  Holding  the  above  facts  to  be  proved,  the  Lord  Ordinary 
is  of  opinion  that  the  teinds  of  Whithorn  became,  in  1612,  proper 
bishops'  teinds.  That  they  were  originally  prior's  teinds  seems 
to  be  of  no  importance.  Bishops  got  their  teinds  under  various 
ecclesiastical  arrangements,  and  got  their  emoluments  f rem  vari- 
ous sources.  Lands  were  mortified  to  the  bishoprics  by  private 
donors.  Abbacies,  priories,  or  even  proper  parsonages  might  be 
suppressed  in  order  to  enlarge  the  bishop's  revenue ;  but  the 
Lord  Ordinary  thinks  that  all  teinds  which  altimately  came  to 
be  the  bishop's  exclusive  property  and  at  his  absolute  disposal, 
BO  that  he  might  devote  tiie  same,  if  he  pleased,  to  maintain '  his 
state  and  dignity,'  were  bishops'  teinds,  whatever  their  prior 
history  may  have  been.  Kirks  made  mensal  kirks — that  is,  to 
support  the  bishop's  table — ^were  bishops'  kirks,  and  the  teinds 
thereof  were  bishops'  teinds,  and  this  though  originally  they  may 
have  been  proper  parsonages.  From  and  after  1612,  therefore, 
it  is  thought  tiiat  the  teinds  of  Whithorn  were  bishops*  teinds. 

"  (7.)  If  this  be  so,  the  Lord  Ordinary  thinks  that,  in  point  of 
law,  these  teinds,  which  on  the  abolition  of  episcopacy  fell  into 
the  hands  of  the  Crown,  are,  while  they  continue  in  the  Crown's 
hands,  entitled  to  postponement  in  allocation. 

"  The  respondents  no  doubt  maintained  that  to  give  the  teinds 
this  privilege  they  must  be  bishops'  teinds  at  the  date  of  the 
Reformation — that  is,  at  or  about  1660.  The  Lord  Ordinary 
cannot  find  authority  for  this.  The  passage  founded  on  in  ConneU 
is  obscure  and  ambiguous,  and  none  of  the  cases  seem  to  make 
any  limit  of  the  date  of  acquisition  by  the  bishops  as  an  essential 
of  the  privilege. 

"  There  is  nothing  in  principle  which  should  limit  the  date, 
and  give  teinds  acquired  by  a  bishop  in  1660  a  greater  privilege 
than  those  acquired  in  1612,  or  should  give  teinds  mortified  to  a 
Popish  bishop  a  greater  privilege  than  those  originally  mortified 
to  a  Protestant  one.  Ind(;ed  the  ])rivilege,  such  as  it  is,  only  rests 
upon  practice,  which  could  not  commence  till  after  1633,  and  the 
•p»ctice  seems  not  to  have  to  aay  extent  depended  on  the  date  of 
the  acquisition  of  the  teinds  by  the  bishop.  The  first  case  is  that 
of  Amgask,  16th  July  1716,  1  Connell,  604.  The  privilege  was 
recognised  in  many  subsequent  cases.  See,  among  otiiers,  OiSoers 
of  State  V.  Lochnell,  7th  March  1770,  Mor.  14,796;  Officers  of 
State  V.  Christie,  16th  July  1788,  Mor.  14,818  ;  Deans  of  Chapel 
Royal  V,  Hay,  1 1th  December  1799,  Mor.  App.  voce  Teinds,  No.  6. 
Whatever  h^  its  origin,  the  existence  of  the  privilege  must  be 
held  to  be  established. 

"  (8.)  The  respondents  founded  strongly  upon  the  case  of  the 
Lord  Advocate  v.  Gordon's  Trustees,  17th  January  1868,  affirmed 
in  the  House  of  Lords  9th  June  1871,  where  it  was  held  that  a 
usage  of  allocation  for  a  hundred  years  was  inconsistent  with  the 
Crown'^B  claim  of  postponement  for  bishops'  teinds.  But  in  that 
case  the  true  question  was,  whether  the  teinds  were  in  point  of 
fact  Bishops'  teinds  or  not.  They  could  not  be  distinguished 
from  other  teinds  which  were  not  bishops'  teinds,  and  the  judg- 
ment really  went  on  a  failure  to  prove  the  fact  In  the  present 
case,  according  to  the  Lord  Ordinary's  view,  there  is  no  doubt 
about  the  fact  that  the  teinds  became  bishops'  teinds  in  1612. 

"  (2.)  Even  if  the  teinds  in  question  were  to  be  held  prior's 
teinds  in  the  hands  of  the  Crown,  the  Lord  Ordinary  would  be 
disposed  to  give  them  the  same  privilege  in  allocation,  though 
certainly  this  point  is  very  open  to  dispute.  The  reason  for  the 
privilege  is  the  same.  The  privilege  of  postponement  has  been 
extended  to  teinds  for  pious  uses,  and  even  to  ooUege  teinds.*— 
See  heritors  of  Portmoak  v,  Douglas,  9tk  December  1796,  Mor. 
14823.  The  analogy  is  very  important,  and  shows  that  the 
privilege  is  not  peculiar  to  the  Crown. 

*<  (10.)  Lastiy,  the  respondents  founded  very  strongly  npon  the 
usage  of  allocation  as  barring  the  present  objections. 

**  The  Lord  Ordinary  doubts  whether  mere  usage  or  neglect  on 
the  part  of  the  Crown  would  ever  bar  the  Crown  from  claiming 
the  right,  if  it  really  existed ;  but  he  thinks  the  usage  in  the 
present  case  is  sufficiently  explained  by  two  oircnmitincei  :•« 
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"  1.  Until  recently  tbe  Crown  teinds  were  always  under  tack, 
and  the  Crown,  which  always  drew  its  full  tack-duty,  however 
the  stipend  was  aUocated,  had  really  no  interest  in  the  alloca- 
tions ;  but,  2.  and  chiefly,  the  reason  of  the  former  allocations 
teems  to  have  been  that  the  teinds  claimed  on  heritable  right, 
which  were  postponed  or  rather  exempted  altogether  in  the  alio- 
.  cation,  were  claimed  on  a  deeinuB  inclMSOR  right,  that  is,  as  being 
teind  free  altogether,  and  this  right  was  without  any  inquiry 
conceded.  It  was  only  in  the  present  process  of  locality  that  it 
was  decided  that  these  dfcimcR  indusce  rights  were  bad  as  such, 
as  they  were  not  held  with  the  clause  nunquam  antea  separatis. 
The  aUegcd  deeima  incluam  right  has  now  therefore  been  found 
to  be  a  simple  heritable  right,  and  it  is  now  for  the  first  time 
ibat  these  teinds  are  to  be  allocated  upon  as  held  on  heritable 
right.  Their  former  exemption  cannot  be  pleaded  upon  as 
affecting  the  new  order  of  allocation,  because  it  is  only  now  that 
a  question  of  the  order  of  allocation  with  them  rises  for  the 
first  time.*' 

The  Earl  of  Galloway  and  Mr.  Hatboru  recla5me<l,  and 
after  parties  had  been  beard  in  November  1871,  cases 
were  ordered. 

Argued  for  Lord  Galloway  and  Mr.  Hathorn — 

The  objections  on  the  part  of  the  Lord  Advocate,  if  sustained, 
would  have  the  effect  of  completely  subverting  the  immemorial 
usage  of  allocation  in  the  parish.  For  upwards  of  250  years 
the  respondents'  teinds  had  been  exempted  from  stipend  or,  at  all 
events,  postponed  to  Crown  teinds.  In  that  view  the  onus  lay 
on  the  Crown  of  establishing,  (1.)  that  the  teinds  were  truly 
bishops'  teinds  in  the  hands  of  the  Crown,  (2.)  that  bishops* 
teinds  were  entitled  to  the  exemption  claimed,  and  (3.)  that 
they  were  entitled  to  such  exemption  in  a  question  with  the 
res])ondents,  whose  heritable  rights  to  their  teind  flowed  from 
the  Crown,  or  its  authors.  The  general  rule  of  law  was  that 
teinds  held  by  heritors  upon  heritable  right  were  liable  to  be 
localled  upon  only  ultimo  loco— Banktonu.  8.  169;  Connell  L  483. 
In  this  case  the  heritors  had  acquired  right  to  their  teinds  for 
onerous  considerations  paid  to  the  titular  i.e.,  the  Crown  or 
those  in  whose  right  the  Crown  now  stood,  and  the  Crown's  claim 
actually  came  to  be  an  attempt  to  subvert  the  legal  order  of 

allocation,  and  lay  the  burden  of  stipend  upon  teind,  to  relieve     jif^Uege  against  onerous  grants 
which,  a  price  had  been  paid  to  the  Crown.  .  nJenors  to  the  respondents'  predc 


^  price  had  been  paid 

With  regard  to  the  first  point  which  the  Crown  h^  .to 
establish,  viz.,  that  the  teinds  were  bishops'  teinds,  the  cafcii' 
ments  produced  and  the  history  of  the  teinds  disproved  the 
contention  for  the  Crown,  because  (1.)  The  whole  teinds  of  the 
parish  of  Whithorn  were  priory  teinds  before  the  Reformation. 
(2.)  For  nearly  half  a  century  after  the  Reformation,  and  until 
1605,  these  teinds  were  in  the  hands  either  of  the  Crown  or  of 
a  lay  commendator,  by  whom  a  large  portion  of  the  teinds  were 
feued  out,  for  onerous  consi<leration8,  to  vassals  now  rejiresented 
by  the  respondents.  (3.)  Although  the  teinds  not  so  feued  out 
were  afterwards,  in  1612,  annexed  to  the  bishopric  of  Galloway, 
they  were  annexed  only  as  priory  teinds,  and  given  to  the 
bishopric,  not  to  the  bishop.  This  was  evident  not  only  from 
the  terms  of  the  enactment,  but  from  the  fact  that  the  bishop 
and  chapter  both  signed  subsequent  tacks  of  the  teinds.  More- 
over, the  charters  granted  by  the  bishop  and  chapter  bore  that 
the  teinds  were  held  by  the  bishops  as  priors.  (4.)  The  Kirk 
of  Whithorn  and  the  other  kirks  of  the  priory  were  common 
kirks,  not  mensal  kirks,  and  the  bishops,  by  all  enactments, 
were  bound  to  provide  a  stipend  for  the  minister  out  of  the 
teind.  Reference  was  made  to  the  Acts  regarding  bishops — 
SUtutes  1581,  cap.  100  ;  1597,  c.  231  ;  1606,  c.  2  ;  1606,  c.  3  ; 
1617,  c.  3  ;  Keith's  Catalogue  of  Scottish  Bishops,  p.  161,  and 
the  various  writs  and  charters  produced. 

With  regard  to  the  second  point,  viz.,  that  if  they  were 
bishops'  teinds  they  were  entitled  to  be  postponed  to  teinds  held 
on  heritable  right,  the  Crown  had  failed,  because — (1.)  There 
was  no  foundation  for  the  alleged  privilege  in  principle,  in 
Statute,  or  in  judicial  decision — the  cases  of  Amgask,  1715, 
1  Connell  505,  and  Fac.  Coll.  Sess.  Pap.  1788,  No.  36,  App.  1  ; 
Amiston  Coll.,  vol.  xi.  No.  23  ;  Forbes  ColL,  vol.  iii.  p.  328, 
yoL  vL  p.  675  ;  the  Officers  of  State  and  the  Earl  of  Breadalbane 
V.  Campbell  of  Lochnell,  March  7,  1771,  Mor.  14796,  and  the 
Officers  of  State  v.  Skene  and  Elmslie,  June  3,  1795,  Mor.  p. 
14822,  upon  widoh,  the  Crown  founded,  having  aU  been  de- 


cided upon  specialties,  or,  rather,  the  case  of  Amgask  having 
been  decided  upon  a  s])ecialty,  which  was  apparent  from  a  con- 
sideration of  Uie  pleadings,  the  Judges  had  erroneouiJy  fol- 
lowed  it  in  the  other  two  cases.  There  were  also  cases  on  the 
other  side— Balfour  v.  Officers  of  State,  June  16,  1742,  Elchiei, 
voce  Teinds,  No.  16 ;  Nenthom,  1734,  1  Connelly  507  ;  Officen 
of  State  V.  Christie,  July  16,  1788,  Mor.  14818;  Littledeas, 
Amiston  Coll.,  voL  xL  No.  23  ;  Locality  of  Prestonkirk,  Not. 
14,  1846,  9  D.  61 ;  Lord  Advocate  v.  Gordon's  Trustees  (Mon- 
trose Case),  Jan.  17,  1868,  antey  toL  xL  p.  137,  a£L  (H.  of  L) 
June  8,  1871,  ante,  voL  xliiL  p.  391  (Lord  Colonsay).  (2.)  The 
teinds  of  mensal  kirks  were  not  entitled  to  any  such  exemptioo, 
in  respect  that  during  the  episcopacy  tiie  bishop  was  bound,  ont 
of  these  teinds,  to  provide  ministers  with  competent  stipends,  and 
they  could  not  now  be  more  highly  privileged  than  when  in  the 
hands  of  the  bishop — Statutes  1633,  caps.  8,  17,  and  19  ;  Sir 
George  Mackenzie's  Observations  on  Act  1662,  cap.  9,  2  ConDeQ, 
App.  250.  (3.)  Even  assuming  the  teinds  of  meiisal  kirks  to  he 
privileged,  the  privilege  was  confined  to  kirks  which  weie 
mensal  kirks  of  bishops  before  the  Reformation,  and  did  not 
extend  to  those  which  were  acquired  from  religious  houses  after 
the  Beformation — Hope's  Minor  Pract.  Tit.  2.,  sects.  1,  2,  asd 
13  ;  Stair,  ii.  8.  35 ;  Forbes  on  Tithes,  35  and  73,  Bankton,  H 
8.  9  ;  2  Connell,  App.  291.  Whithorn  never  was  a  meud 
kirk  of  the  bishop  of  Galloway  ;  it  was  a  priory  kirk,  and  wm 
not  acquired  by  the  bishop  till  1612,  and  even  then  the  hishop 
did  not  acquire  right  to  the  whole  teinds  of  the  parish.  Thd 
was  evident  from  the  history  of  the  teinds,  and  also  frw 
Keith's  Catalogue  of  Scottish  Bishops,  p.  161. 

Upon  the  third  point  it  was  clear  that,  even  if  other  teindi 
in  a  like  position  were  entitled  to  postponement,  these  wen 
not,  in  a  question  with  the  respondents'  teind,  because— (1.)  Ike 
Crown  having,  while  the  priory  was  held  by  a  comnfkndator, 
sanctioned  an  onerous  grant  of  the  teinds  of  the  resposdeoti' 
lands,  it  was  not  entitied,  after  resuming  possession  of  the 
priory,  to  make  any  grant  of  that  benefice  except  under  bonks 
of  the  feu  rights  of  these  teinds — Straiten  v.  New  CoU^  ef 
St.  Andrews,  Feb.  25,  1756,  Mor.  14801  ;  Montrose  case. 
supra  (Lord  Chelmsford).  (2.)  Neither  the  bishops  nor  the 
Crown  were,  on  the  authority  of  these  cases,  entitled  to  pleii 

made  by  themselves  or  their 


l^yJEhors  to  the  respondents'  predecessors. 

Argued  -for  the  Lord  Advocate — 

The  questions  here  to  be  decided  arose  for  the  first  time,  u 
regarded  this  locality,  under  the  conjoined  processes,  becaoK 
previously  the  respondents'  teinds  had  not  been  allocated  npoi 
owing  to  a  mistaken  idea  that  they  held  these  lands  am 
decinwt  inclusis  et  nunquam  antea  separatis.  That  mistake  bid 
now  been  found  out ;  it  was  admitted  that  they  were  teindabk 
and  so  previous  practice  could  not  be  held  to  interfere  vitk 
their  being  allocated  on  in  their  proper  place.  Where  the 
titular  of  teinds  was  the  Crown,  and  the  teinds  were  biihopi' 
teinds,  the  heritors  holding  on  heritable  right  lost  their  pririkje 
of  po8ti)onement — Forbes  on  Tithes,  385  ;  Buchanan  on  Teiad^ 
274  ;  1  Connell,  554.  There  was  no  doubt  here  as  to  ik 
Crown  being  titular  of  the  parish.  The  teinds,  prior  to  their 
being  granted  to  the  bishop  in  1612,  had  never  been  erectai 
into  a  temporal  lordship,  and  so  secularized.  At  the  Refonoi- 
tion  there  was  in  Scotland  no  general  abolition  of  the  regaiu 
clergy,  and  their  revenues  did  not  then  fall  as  bona  vacatUia  to 
the  Crown.  Some  certainly  were  forfeited  to  the  Crown,  bet 
the  generality  were  seized  by  lay  barons,  and  the  teinds  wot 
never  held  to  be  alienated.  These  teinds  were  formally  onifted 
with  the  bishopric  in  1612,  and  fell  to  the  Crown  at  the  Bei»- 
lution  in  1689,  from  which  time  tacks  had  been  regnkriy 
granted.  These  teinds  were  thus  truly  bishops*  teinds  wha  th^ 
came  into  the  hands  of  the  Crown,  and  had  so  remained,  si 
were  entitled  to  the  privilege  of  postponement.  The  fact  of 
teinds  being  bishops'  teind  before  or  after  the  Befonoatioi 
could  not  affect  this  privilege.  No  such  question  as  arose  bcfc 
could  possibly  have  occurred  until  long  after  the  Befonrntiea. 
because  it  was  only  when  allocations  of  stipend  began  to  be 
considered  in  localities  that  the  rights  of  holders  of  teind  to  be 
localled  on  in  a  certain  order  emerged.  Previously  no  heritor 
had  been  entitled  to  the  teinds  of  his  own  lands.  The  cases  of 
Amgask,  Lochnell,  and  Skene  and  Klmilie^  sagiro^  showed  whst 
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was  the  nature  of  the  ])rivi]cge  and  frcm  what  it  onginated. 
Bishops'  teinds  were  inalienable  in  the  hands  of  the  bifehups, 
and  that  was  why  they  had  this  privilege  ;  otherwise  the 
TV  hole  object  of  making  them  inalienable  would  have  been  de- 
feated. Stat.  1693,  cap.  23,  expressly  enacted  this.  College 
teinds,  and  teinds  dedicated  to  pious  uses,  were  similarly 
treated,  and  for  a  similar  reason — Heritors  of  Portmoak  r. 
Douglas,  Dec.  11,  1793,  Mor.  14823  ;  Deans  of  Chapel  Royal 
V.  Hay,  Dec.  11, 1799,  Mor.,  voce  Teinds,  App.  No.  6,  1  Council, 
506 ;  Bain  and  Others  (Trustees  of  the  Sighthill  Cemetery 
Company),  v.  Officers  of  State,  June  1,  1858,  ante^  vol.  xxx.  p. 
617,  20  D.,  1006.  The  priyilege  was  alluded  to  and  its  effect 
noticed  in  Lord  Moncreiff's  interlocutor  in  the  locality  of 
Kinneff  and  Caterline,  Dec.  18,  1830  (unreported— see  appendix 
to  this  case,  p.  552),  and  also  in  an  interlocutor  of  Lord  Bar- 
caple*s  in  the  locality  of  Traquair,  March  4,  1865  (unreported — 
see  appendix  to  this  case,  p.  553).  It  was  thus  settled  in  law 
that  such  a  privilege  existed.  The  cases  founded  on  by  the 
respondents  were  all  cases  where  the  teinds  had  either  never 
been  truly  bishops'  teinds,  or  else  they  had  been  secularized  by 
being  erected  into  a  temporal  lordship,  and  so  they  had  no  appli- 
cation. It  was  enough  to  confer  the  privilege  that  the  teinds 
formed  part  of  the  bishops'  revenue ;  the  teinds  of  mensal 
churches  were  in  no  other  position—  1  Connell,  59  to  66  ;  Hope's 
Minor  Pract,  tit.  ii.  p.  83  ;  Stair  ii.  8.  27;  Ersk.  ii.  10.  11, 
Da  Cange,  voce  mevsa.  Craig,  i.  15.  7,  certainly  seemed  to 
draw  a  distinction,  and  made  the  word  mensa  mean  alimentary, 
but  he  was  there  treating  of  pradia^  not  decima,  as  was  ap- 
parent from  sect.  8.  The  chapters  really  had  nothing  to  do 
with  the  bishop*s  revenues,  and  might  and  did  have  revenues 
distinct  from  his — Freeman  on  Cathedral  of  Wells,  p.  45 ; 
Innes's  Sketches  of  Early  Scottish  History,  p.  81.  Moreover, 
these  teinds  were  united  with  the  bishopric  of  GaUoway  in 
1612,  before  chapters  were  restored  by  the  Act  of  1617,  c.  2 — 
Bee  also  Stats.  1594,  cap.  199,  1639  and  1662,  cap.  1,  1690, 
cap.  23,  1693,  cap.  23,  and  1693,  cap.  25  ;  1  Council,  pp.  90  and 
100  ;  Hope's  Minor  Pract.,  102-3. 

As  regarded  the  argument  that  the  Crown  could  not  now 
compete  with  persons  drawing  their  rights  from  the  same 
author,  it  must  be  remembered  that  the  privilege  claimed  was 
one  peculiar  to  bishops'  teinds  in  the  hands  of  the  Crowni  -^d 
the  heritor  who  took  a  grant  must  have  taken  it  under  bu3p^*i 
of  the  Crown's  right.  Moreover,  when  conveyed  to  the  heritors, ' 
these  teinds  were  priory  teinds,  not  bishops*  teinds. 

At  advising — 

Lord  President. — The  question  which  we  have  now  to  dis- 
pose of  has  arisen  in  adjusting  the  locality  of  the  parish  of 
Whithorn.  The  Lord  Advocate,  on  behalf  of  the  Crown,  objects 
to  the  locality,  as  it  has  hitherto  been  adjusted,  on  the  ground 
that  the  stipend  has  been  localled  on  the  teinds  in  the  hands  of 
the  Crown  to  the  effect  of  relieving  the  teinds  of  the  Earl  of 
Galloway  and  of  Mr.  Fletcher  Hathorn  of  Castlewigg,  which  are 
held  on  heritable  right. 

The  ground  of  the  objection  is  that  the  Crovm  teinds  are 
biahops'  teinds.  Of  course  that  objection  lays  the  burden  upon 
tbe  (>own  to  prove  that  they  are  so  in  point  of  fact,  and  I  am 
of  opinion  that  this  onus  has  been  discharged,  and  the  fact 
established. 

The  history  of  these  teinds  can  be  very  shortly  stated. 
The  church  of  Whithorn  before  the  Reformation  was  certainly 
a  patrimonial  church  of  the  priory  of  Whithorn,  and  after  the 
Keformation  that  priory  was  given  in  comniendam  first  to  one 
layman  and  afterwards  to  another  for  a  considerable  time.  It 
was  shortly  after  the  Reformation  that  the  heritable  rights 
now  claimed  respectively  by  Lord  Galloway  and  Mr.  Hathorn 
came  into  existence.  In  1569  the  then  commendator  granted 
»  feu  of  the  10  merk  land  of  old  extent,  called  Mains  of 
Whithorn,  and  another  feu  of  the  5  merk  land  of  old  extent 
of  Freistrie,  these  being  part  of  the  patrimony  of  the  priory, 
along  with  the  teinds,  the  conveyance  in  each  case  being 
eum  dechnis  inclusis.  This  conveyance  led  to  a  mistake,  it 
being  considered  that  it  was  cum  dedmia  ineluwi  nunquam  antea 
separalU,  which  it  certainly  was  not.  Now  this  conveyance 
iras  undoubtedly  illegal  altogether,  and  if  it  had  been  challenged 
iempestive  it  could  not  have  stood.  It  has  however  so  stood 
for  300  years,  and  it  is  impossible  for  the  Crown,  especially 


after  recognising  it  by  charters  of  contiiniation,  to  chalUnpe 
it  now.  It  must  therefore  be  sEsumcd  that  Lord  Galloway 
and  Mr.  Hathorn,  '^ho  are  now  in  right  of  these  feus,  have 
good  heritable  rights  to  their  teinds.  This  explanation  is  neces- 
sary, because  otherwise  the  fact  of  these  conveyances  having 
been  granted  would  be  wholly  inconsistent  with  the  contention 
for  the  Crown  that  the  teinds  of  Whithorn  in  their  hands  are 
bishops'  teinds.  From  the  above  narrative  it  will  be  seen  that 
the  heritable  rights  to  these  teinds  came  into  existence  before 
the  teinds  were  bishops'  teinds,  and  when  they  were  the  pro- 
perty of  the  priory  and  of  a  lay  commendator. 

The  grants  in  commendam  continued  for  some  time,  and  the 
last  was  about  1580  in  favour  of  Patrick,  Earl  of  Orkney.  In 
1605  James  vi.  carried  out  his  favourite  scheme  of  restoring  the 
order  of  bishops,  though  it  was  not  actuaUy  put  in  force  till 
1606.  His  Majesty  was,  however,  in  difficulties  how  to  supply 
maintenance  for  his  new  bishops.  While  casting  about  for  a 
source  of  revenue  for  the  bishops  of  Galloway,  he  found,  for- 
tunately, that  Patrick,  Earl  of  Orkney,  had  turned  traitor,  and 
his  estates  were  forfeited,  and  among  them  the  emoluments  of 
the  priory  of  Whithorn.  Accordingly  in  that  year,  1606,  he 
granted  the  patrimony  of  that  priory  to  Gavin  Hamilton,  the 
first  restored  bishop  of  Galloway,  for  his  maintenance,  but  for 
his  life  only.  Thereafter,  on  31st  July  1612,  he  granted  the 
same  to  William  Coupar,  Hamilton's  successor,  for  his  life  also. 
These  grants  in  liferent  would  never  have  made  the  teinds  of 
Whithorn  bishops'  teinds — they  were  only  grants  in  cow- 
mendam  of  priory  teinds.  But  in  1612  an  Act  of  Parliament 
was  passed,  which  changed  the  character  of  thesQ  teinds  alto- 
gether. This  Act  annexed  the  priory  of  Whithorn  to  the  bishop- 
ric of  GaUoway  to  the  effect  that  the  whole  revenue  of  the 
priory  was  given  to  the  Bishop  of  Galloway  for  his  maintenance. 
The  Act  is  not  in  existence,  but  its  tenor  and  effect  are 
clearly  established  by  contemporary  writings.  I  think,  there- 
fore, that  the  teinds  in  question  became  in  1612  proper  bishops' 
teinds,  and  continued  in  the  hands  of  the  bishops  of  Galloway 
as  such  until  the  troublous  times  in  1639.  They  were  again 
held  by  the  bishop  after  the  Restoration,  and  finally  came  into 
the  hands  of  the  Crown  at  the  RcTolution  in  1689  as  bishops* 
teinds. 

That  being  the  state  of  the  facts,  the  question  is.  Is  there  any 
reason  in  point  of  law  that  these  teinds  should  not  enjoy  the 
privilege  of  being  postponed  to  all  the  other  teind  in  the  parish  ? 
Th^  is,  are  they  to  be  localled  on  before  or  after  the  teind  to 
which  the  proprietors  of  the  land  have  acquired  heritable  right 
as  above  described  f 

It  was  contended  on  the  part  of  the  respondents  that  this 
alleged  privilege  of  bishops' .  teind  has  no  reasonable  or  sound 
foundation  in  law.  I  am  afraid  it  is  too  late  to  maintain  that 
proposition,  because  it  has  been  settled  by  a  series  of  decisions 
that  teinds  which  were  bishops'  teinds  when  they  came  into  the 
hands  of  the  Crown  are  entitled  to  the  privilege  here  claimed. 
No  doubt,  if  the  teinds  had  once  been  erected  into  a  temporal 
lordship  and  had  come  into  the  hands  of  the  Crown,  even 
though  they  again  returned  into  the  hands  of  a  bishop,  and  on 
the  abolition  of  E]>i8copacy  fell  to  the  Crown,  they  would  not 
be  bishops'  teinds  ;  they  would  have  been  feudalized  by  having 
been  in  the  hands  of  a  layman,  and  would  not  be  entitled  to 
the  privilege  of  bishops'  teinds.  These  teinds,  however,  never 
were  erected  into  a  temporal  lordship.  When  they  were  in  the 
hands  of  laymen  they  were  held  only  in  commendam^  which 
is  quite  a  different  thing.  The  cases  therefore  where  it  was 
decided  that  the  bishops'  teinds,  which  had  been  erected  into 
a  temporal  lordship,  were  not  entitled  to  the  privilege  here 
sought,  have  no  application. 

It  was  also  contended,  that  the  nature  of  this  privilege  could 
not  easily  be  explained  or  defined.  There  is  no  difficulty  in 
that.  It  is  quite  settled  that  the  test  of  this  privilege  is 
whether  the  teinds  are  or  are  not  inalienable — not  inalienable 
in  the  hands  of  the  Crown,  but  in  the  hands  of  the  original  pos- 
sessor. If  the  teinds  were  inalienable  in  the  hands  of  the  bishop, 
then  they  are  entitled  to  the  privilege,  and  so  with  college 
teinds,  hospital  teinds,  and  teinds  devoted  to  pious  uses,  which 
are  exempt  in  virtue  of  Stat  1693,  cap.  39,  where  it  is  declared 
"  That  the  said  commission  shall  not  be  extended  to  the  buying 
or  selling  of  teynds  which  formerly  pertained  to  the  bishops  and 
now  belong  to  their  Majesties  by  the  abolition  of  prelacy,  so 
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long  as  the  said  teinds  shall  remain  in  their  majesties'  hands 
undisponed,  nor  to  teynds  belonging  to  coUedges  and  hospitalls 
or  mortify^  or  destinate  for  pious  uses." 

In  the  case  of  The  Deans  of  the  Chax)el  Royal  v.  Hay,  11th 
Dec  1799,  M.  App.,  voce  Teind,  No.  6,  it  was  laid  down  that 
that  was  the  true  rule  for  ascertainiog  whether  teinds  are  en- 
titled to  this  privilege. 

It  was  further  maintained  by  the  respondents  that  the  grant 
by  the  Statute  1612  to  the  bishop  of  Galloway  was  truly  oot  to 
the  bishop  but  to  the  chapter,  or  at  all  events  to  the  bishop  aud 
chapter.  It  appears  to  me  that  th^  answer  to  that  by  the  Lord 
Advocate  ia  both  conslusive  and  historically  correct.  It  is  said 
for  him  that  at  the  time  of  the  Act  of  1612  there  was  actually 
no  chapter  iu  existence  in  Galloway.  The  Statute  of  1594, 
cap.  99,  had  the  effect  of  destroying  all  chapters  and  their 
right  to  their  patrimonial  kirks.  After  that  Act  there 
was  truly  never  such  a  thing  as  a  kirk  belonging  to  a  chapter. 
That  was  the  state  of  the  law  in  1612,  and  although  there  were 
persons  in  G^oway  who  rejoiced  in  the  names  of  dean,  arch- 
dean,  and  so  forth,  these  names  were  mere  empty  sound,  and 
expressed  no  real  interest  io  teinds  or  anything  else,  and  there- 
fore to  attribute  to  the  jLegislature  in  1612  an  intention  to  grant 
these  teinds  to  the  chapter,  or  to  the  bishop  and  chapter,  is 
quite  incorrect.  No  doubt  in  a  few  years — in  1617 — chapters 
were  restored,  but  that  was  done  too  late  for  the  respondents* 
contention.  Though  in  1606  King  James  vi.  had  restored  the 
order  of  bishops,  he  had  not  been  able  to  restore  the^r  patri- 
mony ;  he  conld  not,  most  of  it  be^ng  otherwise  appropriated. 
The  Act  pf  1617  only  pa^ially  effected  this. 

There  is  another  piece  of  historical  evidence  against  the  pre- 
sumption that  the  gift  was  in  favour  of  the  chapter,  which  is, 
that  after  the  Restoration  the  teinds  of  Whithorn  were  again 
given  to  the  bishop  .and  held  by  him  till  the  abolition  of  episco- 
pacy at  the  Revo]4itipn.  They  could  not  then  have  been  in  the 
hands  of  the  chapter,  because  chapters  were  not  restored  after 
the  Restoration.  They  were  therefore  restored  to  the  bishop  as 
proper  bishops*  teinds.  It  is  accordingly  quite  plain  that  these 
teinds  canie  tip  the  Crown  At  the  Revolution  as  proper  bishops* 
teinds. 

But  it  is  contended  further  for  the  respondents  that  no 
bishops'  teinds  are  entitled  to  this  privilege  which  were  not 
bishops'  teinds  before  the  ^formation.  I  cannot  see  any  good^ 
ground  for  this  contention.  The  only  thing  that  givefl(^ny 
weight  to  it  is  the  fact  that  Lord  Colonsay,  in  the  case  of  the 
Lord  Advocate  v.  Gordon's  Trustees,  decided  recently  in  the 
House  of  Lords,  is  reported  to  have  used  some  expressions  in 
his  opinion  which  have  .been  quoted  to  support  this  view.  I 
ponfess  I  ^m  unable  to  jinderstand  how  the  passage  quoted 
found  its  w^y  into  the  report.  It  is  quite  unnecessary  to 
the  decision  of  the  case,  the  Crown  there  having  -failed  to 
make  out  that  the  teinds  .were  bishops*  teinds,  and  it  is  in 
direct  opposition  to  many  opinions  expressed  by  that  noble  and 
learcgd  Lord  wh^  he  presided  in  this  Court.  I  cannot  help 
thin^ng  that  he  has  been  misrcported  or  misunderstood.  I 
pannot  find  any  ground  for  holding  that  bishops*  teinds  are  not 
entitled  to  this  privilege  unless  they  were  bishoim*  teinds 
before  the  Reformation.  I  can  quite  understand  its  being 
said  that  they  could  have  no  claim  to  the  privilege  unless  they 
had  existed  as  bishops*  teinds  before  the  submission  to  Charles  i. 
Unless  the  teinds  we  are  dealing  with  were  bishops*  teind,  and 
inalienable  before  the  submi^ion  to  the  King,  and  -before 
the  decreet  arbitral  was  embodied  in  the  Statute  of  1633, 
they  could  not  have  claimed  this  privilege,  because  then  they 
would  have  belonged  to  that  class  of  teind  which  might 
be  bought  by  the  heritors  at  nine  years*  purchase.  As  I 
have  already  said,  the  proper  test  is  whether  the  teind  was 
inalienable  by  thp  original  holder,  and  I  have  shown  that 
it  was  so  in  this  case.  No  teind  is  entitled  to  this  exemption 
unless  it  was  bishops'  taind  before  the  Statute  of  1633  and  the 
submissions  in  1627  and  1628.  It  l»  impossible,  however,  to 
find  any  ground  for  holding  that  the  date  at  which  teind  must 
be  bishops'  teind  in  order  to  be  entitled  to  the  privilege  is 
antecedent  to  the  Reformation. 

The  reason  why  this  privilege  is  given  to  inalienable  .teind 
is  obvious :  If  inalienable  teind  was  liable  to  be  localled  on  in  the 
IMxne  w^y  as  ordinary  free  teind,  all  other  teind  being  aliemible, 
tbo  beritors  would  buy  np  their  teind,  and  acqubre  heritable 


rights  to  it,  and  so  the  whole  burden  of  stipend  would  be 
thrown  upon  the  inalienable  teind,  because  it  never  can  be 
bought  up.  The  whole  object  of  its  being  made  inalienable 
would  thus  be  defeated.  That  is  the  reason  why  this  privilege 
was  granted,  in  order  that  the  teind  might  remain  for  the  col- 
leges, hospitals,  and  pious  uses  to  which  it  waa  devoted.  Thit 
is  surely  a  sufficient  reason  for  the  privilege.  As  bishops'  teiodi 
are  included  in  the  same  provision  of  the  Statute  1693,  cap.  23, 
and  declared  entitled  to  the  same  privilege,  it  has  been  veiy 
properly  uniformly  extended  to  them  too. 

I  will  not  refer  to  the  minor  objections  for  the  respondenti. 
as  they  are  of  no  importance  to  the  law,  and  are  not  veil 
foimded. 

The  resnlt  of  my  opinion  is  in  favour  of  the  Lord  Ordinaiy'* 
interlocutor,  with  one  exception.  The  Lord  Ordinary  has  foiuid 
*'  that  the  teinds  of  the  parish  of  Whithorn  in  the  hands  of  the 
Crown  are  bishops'  teinds,  or  cU  all  events  church  teinds.^  Now 
if  they  are  not  bishops'  teinds,  they  are  not  entitled  to  tiw 
privilege  claimed.  If  they  are  church  teinds,  belonging  to  otiw 
churchmen  than  bishops,  they  have  bo  privilege^  That  bM 
been  decided  in  two  cases— the  Solicitor  of  Tithes  r.  the  Eariirf 
Moray,  23d  May  1797,  No.  15704 ;  and  the  Solicitor  of  Titki 
V.  Belches,  3d  December  1800,  M.  App.,  wc<  Teind,  No.  It 
The  Lord  Ordinary  says  in  his  note,  with  regard  to  this — "Ens 
if  the  teinds  in  question  were  to  be  held  prior's  teinds  in  tk 
hands  of  the  Crown,  the  Lord  Ordinary  would  be  disposed  to 
give  them  the  same  privilege  in  allocation,  though  certainly tia 
point  is  very  open  to  dispute.  The  reason  for  the  privil^  ii 
the  same.  The  privilege  of  postponement  has  been  extended  to 
teinds  for  pious  uses,  and  even  to  college  teinds. — See  Heriton 
of  Portmoak  v.  Douglas,  9th  December  1795,  M.  14,823.  TV 
analogy  ia  very  important,  and  shows  that  the  privilege  ]»  td 
peculiar  to  the  Crown."  The  analogy  seefns  to  me  most  m- 
leading  and  false,  because  college  teinds  and  teinds  devoted  to 
pious  uses'  are  declared  by  Statute  equal  with  bishops'  teinds  isd 
to  have  the  same  privileges,  whereas  other  church  teinds  bckof- 
ing  to  chapters  or  priors  never  had  this  privilege,  and  are  td 
inalienable  in  the  hands  of  the  Crown.  With  that  exceptaon,  I 
9gree  with  the  Lord  Ordinary,  and  hold  that  the  Crown  bi 
r^ed  that  these  teinds  are  entitled  to  the  privilege. 

ij^rhe  other  Judges  concorred. 

The  folbwing  interlocutor  was  pronounced  : — 
"ll^A  July  1873.— Recall  the  interlocutor  of  the  Lad 
Ordinary  in  so  far  as  it  finds  that  the  teinds  of  the  parish  d 
Whithorn  are  bishops'  teinds,  or  at  all  events  are  church  tefsdi 
entitled  to  all  the  privileges  in  allocation  of  bishops'  teiodi  id 
the  hands  of  the  Crown,  and  in  place  thereof  find  that  theteiadi 
in  the  parish  of  Whithorn  in  the  hands  of  the  Crown  are  buho|i^ 
teinds  i  Quoad  ultra  adhere  to  the  interlocutor  of  the  Lad 
Ordinary,  and  find  the  Lord  Advocate  entitled  to  addifcxail 
expenses ;  appoint  an  account  thereof  to  be  lodged,  and  remi^' 
etc. 

Act.  Lord  Advocate  (Young,  Q.C.)  Solicitor-General  (Oirk, 
Q.C.),  Kinnear ;  W.  H.  Sands, W.S.  Agent,— AIL  Dean  of  Faod^ 
(Gordon),  Q.C.,  Marshall;  Kussell  and Nicolson,  C.a,  and^ 
Gibson,  Junior,  W.S.  Agents. — Teind  Clerk, 


APPENDIX. 

Interlocutor  and  Note  by  Lord  Moncreiff  in  LocaBs^ 
Kinneffand  Caterliney  dated  18th  December  1830. 
"  The  Lord  Ordinary  having  considered  the  revised  olijw- 
tions  for  the  Reverend  Patrick  Stewart,  and  the  revised  snsvm 
for  Lord  Keith's  trustees,  and  having  heard  i>artie8'  procs- 
rators — Finds  it  sufficiently  established  that  the  teinds  of  tbe 
parish  of  Caterline,  which  is  aow  united  to  the  pariik  <rf 
Kinneff,  are  all  bishops'  teinds,  entitled  to  the  privilege  geao- 
.ally  belonging  to  such  teinds,  in  so  far  as  the  circmnstanoet  a 
the  case  admit  of  the  prdinaiy  rules  of  allocation  being  apftlie^: 
but  finds  that  as  tlve  pari^  of  Kinneff  now  consists  of  tw 
united  parishes  which  were  originally  distinct^  the  qucsti* 
^e^ther  the  stipend  ought  to  be  allocated  on  the  two  pari^ 
indiscriminately  as  one  parish,  or  separately  and  proportiooaOT 
on  each  parish,  must  depend  on  the  question  of  lact  wlwtfc«f 
there  exist  wy  special  interest  to  ^«lud9  the  principle  of  j<itt| 
allocation  :  Finds  that  though  in  this  CMe  it  iq^peais  piobabk 
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that  the  genoral  titularity  of  the  two  ])ari8hes  are  in  the  same 
party,  it  is  clear  that  certain  of  the  heritors,  and  particularly 
the  respondents,  hold  heritable  rights  to  the  teinds  of  their  own 
lands,  whereby  they  have  the  same  interest  to  object  to  a  joint 
allocation  which  would  be  competent  to  a  separate  titular  who 
had  right  to  draw  the  teinds  of  the  parish  of  Kinneff :  Therefore 
finds  that  the  ordinary  rules  of  allocation  in  united  parishes, 
"where  there  is  but  one  titularity,  cannot  justly  be  applied  to 
the  present  case :  Finds  that  the  stipend  must  be  allocated 
separately  on  the  two  parishes  according  to  the  proportions 
hitherto  observed :  Repels  the  objections,  approves  of  the 
locality  in  this  point,  and  finds  the  respondents  entitled  to 
expenses ;  allows  an  account,"  etc. 

"  Note. — It  was  justly  observed  that  it  is  scarcely  conceivable 
that  the  parishes  should  ever  have  been  united  on  the  principle 
that  the  whole  stipend  should  be  laid  on  one  parish,  which 
-would  be  the  result  of  the  objector's  argument.  But  the  Lord 
Ordinary  further  remarks  that  as  the  objector  has  no  heritable 
right  to  his  teinds,  and  consequently  bound  to  pay  them  to 
Bomebody,  he  has  scarcely  a  legitimate  interest  to  maintain  his 
foresaid  plea.*' 

Interlocutor  and  Note  by  Lord  Barcaple  in  Locality 
ofTraquair,  dated  10th  March  1865. 
"  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and 
considered  the  closed  record  on  the  question  between  the  Crown 
and  the  Duke  of  Buccleuch — Finds  that  bishops'  teinds  now  in 
the  hands  of  the  Crown  in  the  old  parish  of  Traquair,  although 
they  may  have  been  under  tack  in  the  year  1629,  cannot  be 
localled  upon  until  the  teinds  in  said  parish,  held  by  the  Duke 
of  Buccleuch  on  heritable  right,  should  have  been  exhauste<l  : 
Finds  the  Duke  of  Buccleuch  liable  in  the  expenses  of  this  dis- 
cufwion  ;  allows  an  account,''  etc. 

•*  Note. — It  is  contended  for  the  respondent  that  the  privilege 
of  being  postponed  in  the  allocation  of  stipend  attaches  only  to 
■ach  bishops'  teinds  now  in  the  hands  of  the  C^wn  as  were 
not  under  tack  at  the  date  of  the  king's  decree-arbitral  in 
1629.  No  authority  is  referred  to  as  establishing  this  projwsi- 
tion.  The  argument  in  support  of  it  is  rested  upon  the  t>erms 
of  the  submission  by  the  bishops,  and  of  the  decree-arbitral, 
and  upon  the  Acts  1662,  c.  9,  and  1663,  c.  28,  prohibi^^l^ 
valuations  of  teinds  of  which  the  bishops  were  in  posses^)^ 
by  leading  and  drawing  the  teinds  or  by  rental  .bolls.  It  is 
attempted  to  trace  the  privilege  attaching  to  bishops'  teinds 
M  to  being  localled  upon  to  the  stipulation  in  the  submission  as 
to  valuation,  and  to  the  effect  given  to  that  stipulation  in  the 

^  decree-arbitral  and  subsequent  statutes ;  and  it  is  maintained 
that  this  privilege  remained  after  the  exemption  from  valua- 
tion was  abolished. 

'_  '*  The  Lord  Ordinary  thinks  that  this  is  a  novel  and  unautho- 

xized  view  of  the  source  of  the  privilege.  No  allusion  is  to  be 
foond  to  it  in  the  opinions  of  the  Judges  in  the  case  of  Pres- 
tonkirk,  14th  Novem]>er  1846,  9  D.,  61,  where  that  matter  was 
much  considered.  The  Lord  Ordinary  has  never  understood 
that  the  recognised  privilege  of  bishops'  teinds  is  subject  to 
any  such  exemption,  and  he  does  not  perceive  any  prin9iple  on 
which  it  can  be  established.  He  did  not  understand  it  to  be 
disputed  that  in  the  case  of  Amgask,  referred  to  in  1  Connell, 
505,  the  teinds  had  been  under  tack.  The  judgment  expressly 
refers  to  teinds  formerly  belonging  to  bishops  and  their  tacks- 
men." 

[Note. — These  cases  are  not  reported,  but  were  referred  to 
in  argument.] 

July  16,  18  7  3. 

FIRST  DIVISION. 

JoHM  Walker,  Pursuer^  v,  Lanqdales  Chemical  Manttre 
Company  (Limited),  Defenders. 

Sale — Delivery — Periculum — Statute  19  and  20  Vict,  cap,  60 
(MtrcantHe  Law  Amendment  Ad,  1856),  9ect.  6 — A  farmer  in 
Shetland  sold  the  flesh  of  212  whales  at  a  fixed  price  per  ton 
to  be  delivered  at  the  purchasers*  wharf  at  Newcastle.  The 
flesh  was  not  weighed  when  put  on  board  ship,  and  when  it 
arrived  opposite  the  purchasers'  wharf,  was  in  such  a  state 
ihatit  WM  ordered  to  be  destroyed  by  the  Local  Board  of 


Health — Held,  in  an  action  at  the  seller^s  instance  against  the 
purchaser  for  the  price  of  the  flesh,  that  the  risk  had  never 
been  transferred  from  the  seller,  and  he  must  bear  the  loss. 

Mr.  Walker,  who  was  a  farmer  at  Bressay  in  Shetland, 
having  purchased  the  carcases  of  a  number  of  whales 
which  had  been  driven  ashore  at  Uyea  Sound  in  Shet- 
land, telegraphed  on  21st  December  1871  to  the  Lang- 
dales  Chemical  Manure  Co.  (Limited)  at  Newcastle,  asking 
what  price  he  could  get  per  ton  for  the  flesh.  He  received 
the  following  answer  by  telegraph  : — **  Will  give  £2  per 
ton  with  heads,  or  thirty  shillings  without  heads,  delivered 
free  at  ray  wharf."  This  telegram  was  confirmed  by  a 
letter  of  the  same  date.  On  December  23d,  Mr.  Walker 
telegraphed  offering  "150  or  200  Ions  carcases  at  30/  free 

on  board  at  Uyea Heads  sold  with  blubber,  but 

bones  deliverable  after  boiling.  Wire  reply  offer  accepted, 
also  when  vessel  sent."  To  this,  on  the  same  date,  the 
Langdales  Co.  replied  by  telegraph  that  the  offer  must 
be  made  to  be  delivered  at  their  wharf  at  Newcastle,  as 
they  could  not  get  a  vessel.  On  28th  December  Walker 
telegraphed,  "Can  now  offer  carcases  delivered  at  50/ 
with  head  bones,  or  45/  without  ;*'  and  of  the  same 
date  the  Langdales  Co.  telegraphed,  "We  accept 
your  offer  of  carcases  of  whales,  with  head  bones,  at  the 
50/."  This  telegram  they  confirmed  by  a  letter,  of 
same  date,  in  which  there  was  the  following  passage : 
"  This  we  now  confirm,  and  let  us  know  how  many  there 
will  be  and  when  you  will  make  a  shipment.  The^oon^ 
tliey  are  here  the  better  while  the  weather  is  cold.**  Mr. 
Walker  wrote  on  29th  December  in  reply  as  follows : — 

**  Your  telegram  and  letter  received,  accepting  offer  o/* carcases 
of  two  hundred  and  twelve  whales,  with  the  head  bones,  at 
fifty  shillings  per  ton,  delivered  at  your  wharf,  payment  at  the 
rate  of  forty-five  shillings  per  ton  on  delivery  of  carcases,  balance 
on  delivery  of  the  head  bones,  which  will  reach  you  vta  Peter- 
head. 

"  I  wired  you  to-day,  that  if  you  choose  I  would  spriqkle  car- 
cases  with  carbolic  acid,  and  I  now  wait  your  reply  before  in- 
structing shipment. 

"The  *  Mars  '  is  off  to  load  the  carcases ;  carries  200  tons, 
and  should  be  with  you  in  a  week  with  favourable  weather." 

On  December  30th  the  following  answer  was  sent  by 
the  Langdales  Company  : — 

"  Yours  to  hand  confirming  the  sale  of  212  whales,  with  head 
bones,  at  50s.  per  ton  delivered  at  our  wharf. 

**  If  for  the  comfort  and  convenience  of  the  captain  and  crew  of 
the  vessel  bringing  the  whales,  you  can  si)rinkle  them  with 
carbolic  acid,  but  not  to  stich  an  extent  as  to  destroy  their 
smell  in  the  manures  of  the  whales  ;  and  also,  it  must  not  be 
done  at  our  expense." 

The  "Mars"  arrived  opposite  the  Langdales  Com- 
pany's wharf  at  Newcastle  on  7  th  March  1872,  but  the 
Inspector  of  the  Local  Board  of  Health  having  noticed  an 
offensive  smell  proceeding  from  the  vessel,  informed  the 
Langdales  Company  that  if  they  endeavoured  to  land  the 
cargo  they  would  at  once  be  prosecuted.  The  flesh,  which 
was  in  an  advanced  state  of  decomposition  owing  to  its 
having  been  for  so  long  on  board  ship,  was  eventually  de- 
stroyed, at  the  instance  of  the  Local  Authority,  by  being 
carried  out  to  sea  and  there  discharged. 

The  balance  of  the  head  bones  which  had  not  been 
forwarded  by  the  "  Mars"  were  later  in  the  month  of  March 
sent  to  Newcastle  in  casks,  but  were  destroyed  also  as 
causing  a  nuisance. 

Mr.  Walker,  on  11th  November  1872,  raised  an  action 
against  the  Langdales  Company,  and  concluded  for  £362 
10s.,  being  the  price  of  145  tons  of  whale  flesh  at  508. 
per  ton,   and    also  for  £40,  Os.  8d,    being    the   ex- 
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pense  incurred  in  destroy  in g  the  Cfirf^o,  atid  £84,  being 
demnrrnge  of  the  "  Mars  "  wliile  at  Newcastle, 

He  pleaded — 

1,  The  deft D don  Lading  purchaaed  the  carcwes  from  the  pnr« 
fiUei-|  tmd  delivery  ba^vipg  be^ti  tendered ^  the  defenders  were 
lifkble  for  tlie  jprice  thereof,  and  they  were  ilffo  bound  to  iieli^ive 
the  TrtJratier  of  the  claira  made  by  the  owntr  of  the  '*  Mars/* 
2,  The  dt fenders,  in  ihc circutnBtanctis,  were  justly  due  and  ad- 
dtbted  to  the  pursuer  in  the  price  of  th«  whaJea*  carcraiei!,  and 
were  >>ou[id  to  relieve  tbe  pursuer  of  tLe  claim  made  Aga.inst 
him  for  the  eipenee  of  destroying  the  cargo,  and  for  demur- 

Pleaded  for  the  Lnngdales  Company — 

L  The  puFBtier  having  failed  tiroeously  to  deliver  or  tender 
delivery  to  the  defouders,  in  tcnna  of  the  contract,  of  tbe  goods 
contracted  for,  in  Eucb  condition  as  by  the  contract  tb*?y  ougbt 
to  have  been,  he  could  not  maintain  the  present  action.  2. 
Having  regard  to  the  time  ivhen,  and  the  condition  in  i^hich, 
the  goods  arrived  at  Newcastle,  the  defenders  were  not  bound 
to  accept  delivery  thereof  under  the  contract.  3.  The  action 
being  in  all  its  conclusions  unfounded  in  fact  and  in  law,  the 
defenders  were  entitled  to  absolvitor. 

The  Lord  Ordinary  (Mure)  allowed  a  proof,  ^hich  was 
led  before  his  Lordphip.  From  the  proof  it  appeared,  in 
addition  to  what  has  been  already  stated,  that  the  "  Mars  " 
had  been  detained  mainly  through  stress  of  weather,  aF 
she  had  shipped  hir  cargo  on  20th  January  1872.  It 
also  appeared  that  the  amount  of  the  cargo  could  not  be 
accurately  ascertained,  as  the  flesh  had  been  shipped  in 
boats  without  being  weighed,  and  only  a  rough  calculation 
had  been  made  of  the  amount — Mr.  Walker  having 
originally  estimated  the  qujintity  at  something  between 
170  and  150  tons,  while  the  captain  of  the  "Mars"  had 
only  signed  for  140  tons. 

From  the  evidence  of  practical  and  scientific  witnesses 
examined,  it  appeared  that  the  cargo,  when  it  arrived  at 
Newcastle,  was  not  in  a  fit  state  to  be  used  for  the  manu- 
facture of  chemical  manure.  The  captain  had  also  been 
convicted  and  fined  at  the  instance  of  the  Local  Board  of 
Health  for  having  a  nuisance  on  board  his  ship. 

On  9th  April  1873  the  Lord  Ordinary  (Mure)  pro- 
nounced the  following  interlocutor : — 

**  Finds  as  matter  of  fact, — let,  that  in  the  end  of  December 
1871,  a  contract  was  entered  into  between  the  pursuer  and 
the  defenders,  by  which  the  pursuer  undertook  to  deliver  at  the 
defenders*  wharf  at  Newcastle,  212  or  thereby  carcases  of 
whales,  then  lying  at  Uyea  Sound  in  Shetland,  with  heads,  at 
the  rate  of  508.  i)er  ton,  to  be  paid  on  delivery ;  2d,  That 
upon  the  carcases  arriving  at  Newcastle,  which  they  did  on  the 
7th  of  March  1872,  they  were  in  a  imtrid  state,  and  unfit  for 
being  used  in  the  manufacture  of  chemical  manure ;  3(/,  That 
when  the  condition  of  the  cargo  was  made  known  to  the  Local 
Board  of  Health  at  Newcastle,  proceedings  were  taken  by  them 
to  prevent  the  cargo  from  being  landed,  and  it  was  thereafter 
condemneil  and  destroyed,  at  their  instance,  as  a  nuisance  and 
injurious  to  health  ;  4//s  That  when  the  whale  heads  arrived  at 
Newcastle  in  the  end  of  March,  they  were  also  in  a  putrid  con- 
dition, and  unfit  for  the  purpose  of  manufacture  :  Finds,  in  these 
circumstances,  in  point  of  law — (1st),  That  as  the  pursuer,  by 
the  contract  founded  on,  undertook  to  deliver  the  carcases  in  | 
question  at  Newcastle,  the  property,  until  delivered,  was  at  the 
risk  of  the  pursuer ;  (2(/),  That  the  defenders  were  entitled  to 
refuse  to  take  delivery  of  the  carcases  in  the  condition  in  which 
they  were  when  tendered  to  them  for  delivery;  and  (3d), 
That  the  pursuer  failed  to  deliver  the  goods  contracted  for  to 
the  defenders  in  terms  of  the  contract :  Therefore  assoilzies  the 
defenders  from  the  whole  conclusions  of  the  action,  and  de-  { 
cems:  Finds  them  entitled  to  expenses,  of  which  appoints  i 
an  account,''  etc. 

**  Note. — (1.)   It  is  very  clearly  established  by  the  evidence 
in  this  case  that  the  contract  in  question  was  one  to  deliver  at  , 
Newcastle,  and  also  that  this  obl^ation  wa«  deliberately  under-  j 


taken  by  the  purBiien  Because,  in  the  earlier  communicatioDs 
which  passed  Wtween  him  and  the  defenders,  relative  to  tte 
contract,  the  carcases  were  o0ered  at  30s.  yer  ton,  'free  on 
board  at  Uyea  \ '  but  upon  being  informed  by  the  defenden 
t)iat  they  could  not  arrange  for  ^  vesael  to  take  deUreiy  ia 
Shetland,  and  requested  to  offer  the  carcaaes  for  delivery  at 
Newcastle,  the  pursuer  did  bo  at  50a.  instead  of  SOs.  per  toa, 
thereby  Btipulatiog  for  20s.  jJer  ton  more,  with  a  view,  it  ii 
presumed,  to  meet  the  expense  of  tranait  and  some  of  the  coa- 
Bequent  risks. 

''Such  being  the  nature  of  the  contract,  it  appears  to  the 
Lord  Ordinary  that  the  carcases  until  delivery  were  in  law  at 
the  risk  of  the  purstier.  It  ie  so  laid  down  by  Erskine  iiL  3. 
7 1  and  Ftin.  iii.  3.  3,  in  EelPs  Com.,  voL  L  p.  444 ;  and  it  wii 
so  decided  m  the  cases  of  Spepce,  25ih  January  1687,  M, 
p.  31 53,  and  Milne,  let  February  1S09,  F.  C. 

'*  (3.)  In  these  circnmstancea  it  is  not  necessary,  on  the  view 
the  Lord  Ordinary  takes  of  the  case  as  between  the  puitiMr 
and  the  defenders,  to  inquire  whether  the  condition  of  tk 
cargo,  when  the  vessel  arrived  at  Newcastle,  was  occasioned  I7 
improper  delays  and  mismanagement  of  the  cargo  durmg  tis 
voyage.  These  are  questions  which  must,  it  is  thoug)^  b« 
disposed  of  between  the  pursuer  and  the  owners  of  the  vctsdii 
which  the  carcases  were  shipped  ;  becanse  the  pursuer,  bj  Ui 
contract,  was  bound  to  deliver  at  Newcastle  ;  and  if  the  carcaif^ 
when  there  tendered  for  delivery,  were  in  snch  a  conditiat 
as  entitled  the  defenders  to  reject  them,  it  is,  in  the  opinioa  d 
the  Lord  Ordinary,  of  no  moment  whether  that  was  caused  bf 
unnecessary  delays  and  mismanagement  on  the  part  ol  tk 
master  of  the  vessel  during  the  voyage,  or  arose  from  delays  oeo- 
sioned  by  stress  of  weather  or  other  onavoidable  causes.  In  tke 
case  of  Milne  above  referred  to,  the  condition  of  the  wheat i^id 
led  to  and  was  held  to  warrant  its  rejection,  appears  to  hsii 
arisen,  not  from  any  fault  on  the  part  of  the  seller  or  that 
employed  by  him,  but  simply  from  the  wheat  bAving  bceoBi 
heated  in  the  course  of  the  voyage,  and  being  in  thai  ilili 
when  tendered  for  delivery. 

"  (4.)  As  regards  the  condition  of  the  carcases  in  qnestioB  it 
the  time  of  their  arrival  at  Newcastle,  it  is,  in  the  opinioa  d 
the  Lord  Ordinary,  plain  upon  the  evidence  that  they  was 
.nie^i  in  an  advanced  state  of  decomposition, — putrid,  and  uft 
^Si  disembarkation  by  any  ordinary  process.  This  is  proved  by 
cue  scientific  witnesses  examined  who  saw  the  cargo,— two  tf 
whom,  viz.',  Dr.  Newton  and  Dr.  Hardcastle,  inspected  it  <■ 
the  13th  of  March  upon  the  employment  of  the  defenders ;  sad 
the  other,  Mr.  Pattinson,  on  the  14th,  upon  the  employment  «f 
the  pursuer,  and  whose  evidence  is  fully  more  decided  tko 
that  of  the  witnesses  who  inspected  it  for  the  defenders.  Ik 
opinion  of  these  witnesses  is  confirmed  by  that  of  the  defeDdtn* 
foreman,  who  inspected  it  on  Monday  the  11th  ;  of  the  lBi|M- 
tor  of  Nuisances,  who  superintended  its  removal ;  and  d  the 
parties  engaged  imder  him  in  carrying  out  his  directions,  isi 
this  body  of  evidence  from  parties  who  saw  the  caigo  is^  is  ik 
opinion  of  the  Lord  Ordinary,  more  to  be  relied  on  upas  a 
practical  question  of  this  description  than  the  opinion  of  ■ 
scientific  man  even  of  the  high  position  of  Dr.  Steicswa 
Macadam,  who  had  not  an  opportunity  of  ft-rawiining  tk 
cargo. 

**  (5.)  This  evidence,  moreover,  appears  to  the  Lord  Ordisnj 
to  be  sufiicient  to  show,  not  only  that  the  carcases  were  nol  ii 
a  fit  state  to  be  landed,  but  also,  that  they  were  not  in  a  fit 
state  to  be  manufactured  into  chemical  manure,  which  wia  tk 
purpose  for  which  they  had  been  bought.  The  defenden*  fait- 
man  is  very  distinct  upon  this  point ;  and,  while  there  ii  M 
contrary  evidence,  his  opinion  in  that  respect  is  conroboiali' 
by  that  of  the  managing  director  of  the  defenders,  and  bj  tft 
other  chemical  manure  manufacturers  at  Newcastle,  who  a^ 
that  carcases  in  such  a  putrid  condition  were  not  a  merchsotaUi 
commodity,  could  not  be  worked  up  vathout  endangering  tk 
lives  of  the  workmen,  and  would  not  therefore  be  received  iai* 
any  of  their  works.  And  that  this  opinion  is  acted  upoa,  ii 
borne  out  by  the  fact  that  another  caigo  of  whales  pu^baaid 
by  the  defenders,  which  arrived  some  time  before  the  ooa  ii 
question,  and  which,  when  landed  at  a  diatance  from  KcwcaatH 
was  found  to  be  in  a  decomposed  state,  was  buried  there,  a*^ 
has  not  yet  been  used  ;  and  that  it  is  in  evidence  that  tbe  <ie- 
fenders  do  not  intend  to  use  it  for aeranlyeaa  tooomfl^ orvotil 
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the  flesh  and  obnoxious  matter  have  been  absorbed,  and  nothing 
is  left  bat  the  bones. 

"  (6.)  It  is  strongly  contended  on  the  part  of  the  pursuer,  that 
even  if,  in  ordinary  circumstances,  the  risk  under  a  contract  of 
this  description  lay  with  the  seller  till  delivery,  it  had  here  been 
transferred,  because  of  the  defenders'  refusal  to  allow  the  pur- 
suer to  use  the  necessary  quantity  of  carbolic  acid  for  the  ])re- 
■ervation  of  the  flesh.  But  the  Lord  Ordinary  is  unable  to  read 
the  communications  which  passed  between  tiie  parties  in  this 
light  For  he  does  not  think  that  there  was  any  refusal  on  the 
pirt  of  the  defenders  to  allow  carbolic  acid  to  be  used.  They 
no  doubt  seem  to  have  hesitated  at  first,  as  they  do  not 
appear  to  have  been  aware  of  the  precise  effect  it  might  have 
upon  the  whales  as  an  article  of  manure.  But  when  informed 
by  the  pursuer  that  the  chemists  he  consulted  said  it  would  do 
no  harm,  they  seem  at  once  to  have  consented  to  the  pursuer 
.nsing  as  much  as  he  might  see  it  prudent  to  do. 

"  Upon  the  whole  matter,  therefore,  the  Lord  Oadinary  has 
€M>me  to  the  conclusion  that,  as  the  pursuer  was  under  a  con- 
tract to  deliver  at  Newcastle,  and  the  cargo  when  it  arrived 
there  was  not  only  unfit  for  use  but  even  for  being  lauded  with 
safety,  the  pursuer  has  failed  to  deliver  in  terms  of  the  contract 
•nd  that  he  is  not  therefore  entitled  to  recover  against  the  de- 
feoders,  in  terms  of  the  conclusions  of  the  summons.'' 

Mr.  Walker  reclaimed,  and  argued — 

The  contract  entered  into  was,  it  was  apparent  from  the 
letters  and  telegrams  by  which  it  was  constituted,  a  r^nditio  rei 
speci/icce.  Two  hundred  and  twelve  whales  were  sold.  That 
being  so,  the  seller  had  fulfilled  his  part  of  the  coutract,  when- 
ever he  tendered  the  whales  on  board  the  vessel,  at  the  defen- 
ders' wharf.  The  risk  of  the  cargo  was  clearly  with  the  buyers  ; 
they  had  bought  certain  whales,  and  these  whales  had  been 
sent  to  them.  The  pursuer  had  nothing  to  do  with  the  fact  that 
they  said  the  whales  were  of  no  use  when  they  arrived ;  that 
•was  their  look-out.  The  5th  section  of  the  Mercantile  Law 
Amendment  Act,  1856,  applied  to  the  case  ;  the  seller  had  never 
warranted  the  quality  of  the  flesh,  and  had  not  sold  it  for  any 
specific  purpose— Statute  19  and  20  Vict.  cap.  60  (Mercantile 
Iaw  Amendment  Act,  1856),  sect.  5,  Jaflfo  v,  Ritchie,  December 
21,  1860,  ante,  vol.  xxxiii.  p.  107,  and  23  D.  242 ;  Hardie  w. 
Atwtin  and  M*Aslan,  May  25,  1870,  ante,  vol.  xlii  p.  468^} 
Hutchison  v.  Henry  and  Corrie,  November  26,  1867,  ante,  vol. 
xL  p.  36 ;  Hansen  w.  Craig,  Febniary  4,  1859,  ante,  voL  xxxL  p. 
:236  ;  Bull  v,  Robson,  7th  July  1854,  24  L.  J.  (Exch.)  165. 

Argued  for  the  defenders — 

The  contract  was  made  for  the  sale  of  a  quantity  of  material 
At  a  certain  rate  per  ton.  The  quantity  was  never  ascertained, 
wo  how  could  the  property  have  been  transferred  ?  The  autho- 
rities were  quite  clear  on  the  point — Erskine  Inst.  iiL  3.  7  ; 
Prin.  iii  3.  3 ;  Bell's  Com.  vol.  i.  p.  444 ;  Spence,  January  25, 
•1687,  M.  p.  3153  ;  Milne  and  Co.  v,  MiUer,  February  1,  1809. 
F.C.;  Abbott  on  Shipping,  453  ;  Gardiner  v.  Grey,  1815,  4 
Campbell,  144. 

At  advising — 

I/>RD  President. — ^The  question  raised  in  this  case  is  of  some 
importance,  but  I  cannot  say  that  it  is  attended  with 
aay  difficulty.  A  contract  of  sale  was  entered  into  between 
tbe  pursuer,  who  was  resident  in  Shetland,  and  the  defenders, 
irho  are  chemical  manure  manufacturers  in  Newcastle.  It  was 
concluded  by  means  of  various  telegrams  and  letters,  but  it  is 
needless  to  go  into  their  terms,  because  the  result  of  them  is 
.quite  clear.  The  pursuer  sold  to  the  defenders  about  150  tons 
of  whale  flesh,  meaning  thereby  flesh  as  distinguished  from 
bones  and  blubber,  and  to  this  by  a  subsequent  arrangement 
a  certain  quantity  of  bones  was  added.  Now,  these  materials 
were  sold  at  a  certain  rate  per  ton,  and  it  appears,  in  the  first 
place^  that  the  sale  was  venditio  generis  and  not  vendiiio  rei  sped- 
jCcfiP,  and,  in  the  second  place,  that  the  price  must  have 
remained  unascertained  until  delivery,  because  the  quantity  to 
be  delivered  was  not  ascertained.  This  is  plain,  for  when  the 
€»Tgo  was  put  on  board  the  "  Mars  "  for  Newcastle,  we  find  the 
shipmaster  and  the  seller  diflering  about  the  quantity,  one  of 
item  estimating  it  at  170,  the  other  at  140  tons,  and  even 
that  was  not  the  entire  amount  to  be  sent,  for  another  vessel 
was  enga^  to  carry  a  further  quantity.    We  see,  therefore, 


that  the  quantity  was  quite  unascertained,  and  the  price  in  con- 
sequence is  in  the  same  position.  But  further,  the  seller  under- 
took to  give  delivery  at  the  defenders'  wharf  at  Newcastle,  so 
that  the  time  of  delivery  there  was  the  first  time  that  the  price 
to  be  paid  could  be  ascertained,  and  that  was  the  first  place  at 
which  delivery  could  be  made.  Whose,  then,  was  the  risk  be- 
fore the  delivery  at  the  defenders*  wharf  at  Newcastle  ?  For  the 
arrival  of  the  vessel  at  Newcastle  is  not  the  point  of  time,  even 
if  delivery  had  been  actually  tendered,  but  her  arrival  at  the 
defenders'  wharf  ?  On  both  the  grounds  on  which  the  case  has 
been  argued,  I  think  the  risk  was  the  seller's,  and  the  whale  flesh 
having  admittedly  become  unfit  for  use  from  the  length  of  the 
voyage,  he  must  be  the  party  to  suffer  loss.  The  circumstance 
that  the  subject  of  sale  was  deliverable  at  Newcastle  is  of  itself 
sufficient  to  settle  the  case  against  the  pursuer,  for  both  Erskine 
and  Bell  distinctly  lay  down  that  if  a  place  be  fixed  for  delivery 
the  goods  are  held  to  be  still  the  seller*s  till  brought  thither  for 
delivery,  the  intermediate  risk  being  his,  and  the  two  cases  of 
Spence  and  Milne  are  direct  authorities  to  this  effect.  But 
further,  the  uncertainty  of  the  amount  of  the  subject  and  of  the 
price  is  a  circumstance  which  settles  the  law  against  the  pursuer, 
because  while  these  are  uncertain  the  risk  is  not  transferred.  The 
general  rule  is  res  peril  domino,  and  the  transference  of  the  risk 
to  the  buyer  is  an  exception  to  that  rule,  and  only  comes  into 
existence  when  the  subject  and  the  price  are  both  so  fixed  that 
the  buyer  can  insist  on  the  delivery  of  a  specific  article,  and  the 
seller  on  the  payment  of  a  fixed  sum.  The  impossibility  of 
enforcing  a  contract  in  such  circumstances  as  the  present  is  illus- 
trated by  the  way  in  which  the  action  is  laid.  The  summons 
concludes  for  payment  of  £362,  but  how  is  that  amount  as- 
certained ?  Simply  by  assuming  that  the  quantity  on  board  the 
'*Mars"  was  145  tons,  for  there  are  no  means  of  ascertaining 
this.  It  was  only  by  weighing  the  cargo  at  the  place  of  delivery 
that  the  amount  could  have  been  ascertained ;  that  has  now 
become  impossible,  and  so  the  summons  is  founded  on  mere  con- 
jecture.   I  am  for  adhering  to  the  Lord  Ordinary's  interlocutor. 

Lord  Deas  concurred. 

Lord  Ardmillan. — I  have  very  little  to  add  to  what  has 
been  said.  It  is  unfortunate  that  here  we  have  two  innocent 
parties  complaining  of  a  loss  for  which  neither  of  them  is  to 
blame.  The  question  is  on  whom  the  loss  is  to  fall.  The  seller 
say^he  loss  eSiould  fall  on  the  purchaser  ;  the  purchaser  says 
that  it  should  fall  on  the  seUer.  Now,  I  have  come  to  the  same 
conclusion  as  your  Lordships,  that  the  risk  remains  with  the 
seller  till  delivery. 

There  was  here  a  venditio  generis,  not  the  sale  of  a  specific 
ascertained  article.  It  was  not  possible  that  either  the  exact 
amount  sold  or  the  exact  price  could  be  ascertained  until  the 
vessel  arrived.  That  is  the  first  step  in  the  case.  The  next 
step  is  that  delivery  to  the  pursuer  was  part  of  the  contract^ 
and  capability  of  delivery  was  a  quality  of  the  article  sold. 
Capability  of  delivery  was  thus  a  condition  of  tbe  contract. 
The  vessel  was  the  seller's  vessel  pro  hoc  vice,  and  when  the 
vessel  arrived  delivery  had  become  legally  imix>ssible. 

There  was  a  very  important  change  made  in  the  contract. 
Originally  it  was  contemplated  that  the  seller  should  give  de- 
livery in  Shetland,  and  that  the  purchaser  should  i)rocure  a 
vessel  and  take  the  carcases  to  Newcastle.  That  was  altered, 
and  in  consequence  of  the  alteration  a  higher  rate  per  ton  was 
fixe<l  as  the  price.  It  is  obvious  that  the  increase  exceeded  the 
mere  cost  of  carriage,  and  the  increase  of  price  was  added  for 
the  risk  of  delay.  I  do  not  think  that  the  Mercantile  Law 
Amendment  Act  applies.  I  think  that  it  is  important  that  we 
should  adhere  to  the  well-established  rule  of  the  law  of  Scotland, 
that  when  a  contract  is  made  for  delivery  of  a  specific  quantity  at 
a  particular  port,  if  the  article  perishes  before  it  is  delivered  at 
the  port  it  perishes  to  the  seller. 


Lord  Jbrviswoode  concurred. 


Adhere. 


Act,  Millar,  Q.C.,  Keir ;  Andrew  and  Wilson,  W.S.  Agenis. 
^AU.  Solicitor-General  (Oark,  Q.C.),  Asher,  Taylor  Innes; 
Boyd,  Macdonald,  and  Lowson,  aS.C.  AgetU8,^B.  Ckrk 
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July  16,  187  3. 

FIRST  DIVISION. 

Mrs.  Elizabeth  Robertson  or  Robinson,  and  Anotber, 
Pursuers,  v.  Mrs.  Elizabeth  Ross  and  Others, 
Defenders, 

LawburrowSt  contraveiUum  of— Penalty — Concurrence  of  Lord 
Advocate — Agetit  and  Client — Expenses — The  agent  for  the 
pursuers  of  on  action  to  recover  penalties  for  contravention 
of  lawburrows,  inserted  the  Lord  Advocate's  name  as  a 
pursuer,  without  having  obtained  his  Lordship's  consent. 
The  Lord  Ordinary  ordered  intimation  to  the  Lord  Advocate 
and  the  Crown-Agent,  but  the  Lord  Advocate's  concurrence 
was  not  obtained.  Held  that  the  agent  was  personally  liable 
to  the  defenders  in  the  expenses  of  process,  and  that  the 
pursuers  having  failed  to  appear  in  supi)ort  of  their  own  re- 
claiming note,  were  also  liable  in  expenses  to  the  defenders. 

On  21st  May  1870,  Mrs.  Elizabeth  Robertson  and  her 
husband  raised  letters  of  lawburrows  against  Mrs.  Ross 
and  her  husband.  On  26th  May  1870,  Thomas  Donglas 
became  cautioner  for  Mrs.  and  Mr.  Ross  under  a  penalty 
of  £400  merks  Scots,  Thereafter,  on  21st  January  1873, 
Mrs.  Robertson,  whose  husband  was  dead,  and  who  had 
since  married  a  Mr.  Robinson,  raised  an  action  for  an  al- 
leged contravention  of  lawburrows  against  Mr.  and  Mrs. 
Ross,  and  Douglas  as  cautioner,  and  concluded  for  pay- 
ment of  one-half  of  the  penalty  to  the  Queen  and  the 
other  half  to  themselves,  under  the  Acts  1579,  cap.  77, 
1581,  cap.  1 17.  and  1593,  cap.  166.  The  pursuers'  agent, 
Mr.  J.  M.  Macqueen,  S.S.C.,  inserted  the  Lord  Advocate's 
name  in  the  summons  without  having  obtained  his  Lord- 
ship's consent. 

When  the  case  was  called  in  the  Procedure  Roll  on  11th 
March  1873,  the  Lord  Ordinary  (Mackenzie)  having  been 
informed  that  the  Lord  Advocate  had  not  concurred, 
ordered  intimation  to  his  Lordship  and  the  Crown-Agent 
and  service  of  a  copy  of  the  summons  and  record  on  each. 

The  Lord  Advocate's  concurrence  not  having  been 
afterwards  granted,  the  Lord  Ordinary,  on  22d  March, 
pronounced  the  following  interlocutor : — 

'*  The  Lord  Ordinary  having  heard  counsel,  and  considered 
the  closed  record — in  respect  that  the  Lord  Advocate  has  not 
granted  his  concurrence  to  the  summons,  dismisses  the  action, 
and  decerns  :  Refuses  the  motion  of  the  defenders  that  the 
pursuers*  agent  should  be  found  liable  to  them  in  the  expenses 
of  process :  Finds  the  pursuers,  Elizabeth  Wilson  or  Robinson 
and  Johnlvinson  Robinson,  liablein  expenses  to  the  defenders,  of 
which  allows  accounts  to  be  given  in,  and  remits,''  etc. 

The  defenders  reclaimed. 

No  appearance  was  made  for  the  pursuers  at  the  calling 
of  the  case,  but  counsel  attended  for  the  agent. 

At  advising — 

Lord  President. — This  is  an  action  of  declarator  of  contra- 
vention of  lawburrows,  raised  at  the  instance  of  Elizabeth 
Wilson  or  Robertson  and  her  husband  for  his  interest,  "and 
the  Right  Honourable  George  Young,  our  Advocate  for  our 
interest,"  and  the  petitory  conclusion  of  the  summons  is  that 
"the  defenders  ought  and  should  be  decerned  and  ordained 
by  decree  foresaid,  conjunctly  and  severally,  to  make  payment 
of  the  sum  of  400  merks  Scots,  or  £22,  lOs.  sterling  .  .  .  one- 
half  thereof  to  us,  and  the  other  half  to  the  pursuers,  the  said 
Elizabeth  Wilson  or  Robertson,  now  Robinson,  and  John  Ivin- 
son  Robinson."  Now,  it  is  needless  to  say  that  the  action 
could  have  been  raised  in  no  other  form  in  order  to  be  an  effec- 
tual declarator  of  contravention  of  lawburrows.  One-half  of 
the  penalty  goes  to  the  Crown,  and  the  other  half  to  the 
informer,  but  the  whole  sum  must  be  sued  for.  It  now  appears 
that  the  Lord  Advocate  gave  no  authority  to  institute  this 
summons  in  his  name.  This  is  not  a  case  in  which  his  mere  con- 
currence would  be  of  any  avail.  He  must  be  a  joint-pursuer,  and 
he  gave  no  authority  to  raise  this  action  in  his  name.    After  the 


summons  had  been  executed,  it  was  called  in  Coort  as  at  the  in- 
stance of  Mrs.  Robertson  and  others,  and  in  order  to  justify  tbc 
use  of  the  wonl  "  others,"  the  Lord  Advocate  must  be  a  parsaer 
as  well  as  Mrs.  Robertson  and  her  husband.  The  snmmoDS  vn 
therefore  called  as  at  the  instance  of  all  the  piirsiiei&  Now,  I 
need  hardly  say  that  this  was  altogether  wrong,  and  that  tlw 
agent  who  libelled  this  summons,  ted  procured  it  to  be  executed 
and  called  without  being  duly  authorized,  was  acting  improperly. 
It  would  have  been  a  more  serious  matter  had  the  pamcn 
maintained  that  they  had  authority  from  the  Lord  Advoctte, 
when  in  truth  they  had  not.  But  I  am  happy  to  think  tbt 
they  did  not  do  so ;  for  it  appears  from  the  first  interlociitor 
pronounced  by  the  Lord  Ordinary  after  closing  the  record  tint 
the  pursuers'  counsel  admitted  that  the  authority  of  the  Lord 
Advocate  had  not  been  obtained.  The  Lord  Advocate  haviBg 
declined  to  adopt  the  action  or  to  appear  as  a  pnrsner,  the  lai 
Ordinary  has  dismissed  the  action,  and  found  the  private  pv^ 
suers  liable  in  expenses  to  the  defender.  That  is  undoubtedly 
right,  as  far  as  it  goes ;  and  there  is  now  no  appearance  by  tic 
pursuers  in  support  of  their  reclaiming  note.  But  the  defendoi, 
on  22d  March,  moved  the  Lord  Ordinary  to  find  the  punam^ 
agent  also  liable  to  them  in  expenses,  and  they  now  ask  m 
alteration  on  the  interlocutor  to  that  effect.  I  am  of  opam 
that  their  motion  ought  to  be  grantecL  I  think  that  the  pa^ 
suers'  agent,  by  his  misconduct  (for  I  cannot  call  it  anything ks 
than  misconduct),  has  been  the  cause  of  the  defenders  incmiif 
expense,  and  that  being  so,  there  can  be  no  doubt,  botk  oi 
principle  and  authority,  that  he  must  be  liable  to  them  ii 
costs. 

I  have  spoken  of  the  agent's  misconduct^  for  I  think  ft 
amounted  to  that ;  but  I  am  of  opinion  that  he  acted  morefroe 
rashness  or  heedlessness  than  from  intention,  and  I  amtheRftn 
not  prepared  to  suggest  to  your  Lordships  that  any  oennnt 
should  follow  on  our  judgment.  But  I  have  no  doubt  si  ti 
the  agent's  liability  for  the  expenses  of  process. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced  : — 

**  leth  July  1873.~The  Lords  having  heard  counsel  for& 
defenders  on  the  reclaiming  note  for  the  pursuers  against  Lud 
iMftckenzie's  interlocutor  of  22d  March  1873,  and  no  appesnMi 
ffeing  made  for  the  parsaers,  and  having  also  heard  counsel  kr 
their  agent,  recall  the  said  interlocutor  of  the  Lord  Qrdimij; 
In  so  far  as  it  refuses  the  motion  of  the  defenders  tiiat  the  JB" 
suers'  agent  should  be  found  liable  to  them  in  the  expenses  d 
process  :  Find  the  pursuers'  agent,  Mr.  J.  M.  Macqueen,  SSC 
liable  to  the  defenders  in  the  expenses  of  process,  mored  fcr 
before  the  Lord  Ordinary,  and  also  in  additional  expenses  asm 
the  date  of  the  Lord  Ordinary's  interlocutor :  Quoad  tt/fro,  ii  i** 
spect  of  no  appearance  for  the  pursuers,  adhere  to  the  iittf- 
locutor,  and  refuse  the  reclaiming  note  ;  and  find  the  pnrsseflk 
Elizabeth  Wilson  or  Robinson  and  her  husband  John  lyiMfli 
Robinson,  liable  in  additional  expenses,  and  remit,"  etc 

Act.  for  pursuers,  Morison. — For  Macqueen,  Scott ;  J.  M.  lll^ 
queen,  S.S.C.  Agent. — Alt.  for  Mr.  Ross,  Guthrie;  Ikni 
Forsyth,  S.S.G.  AgenL^For  Douglas,  Thorns;  Lindsay  Mm- 
kersy,  W.S.  Agent.^B.  Clerk 


July  16,  1873. 
8sc0nd  divisiok. 

MP.  Trustees  of  the  first  Marqnis  of  Breadalbtfc^ 
Pursuers,  v,  George  Auldjo  Jamixson  ( Judidal  Factor 
on  the  Trust-estate  of  the  second  Marqnis  of  BreaU- 
bane),  and  Others,  Defenders  and  CkumcmU, 

Succession —  Trust — Surrogatum — Annuiiy — Bevemue — ^A  tmkr 
conveyed  his  whole  estate,  heritable  and  moveable,  iodiidiif 
his  unentailed  lands,  to  trustees,  directing  them  to  invest  td 
accumulate  from  time  to  time  the  whole  free  proceeds  of  the 
trust-estate,  and  as  soon  as  they  had  it  in  their  power,  t» 
employ  the  trust  funds  in  the  purchase  of  lands.  It  was  ]■»■ 
vided  that  the  trustees  should  continue  to  employ  the  proem 
of  the  trust-estate  in  this  way  for  twenty  jears^  oummeuas4 
from  the  first  term  after  the  tmstei's  death,  sad  spoa  tto 


1873. 


THE  SCOTTISH  JURIST. 


557 


tennination  of  that  period  they  were  directed  to  entail  the 
lands  80  pnrchaaed  in  favour  of  the  heirs  entitled  to  succeed 
to  the  entailed  estate  of  B.  By  a  subsequent  codicil  the 
truster  directed  his  trustees,  instead  of  investing  the  rents  of 
his  unentailed  lands  in  the  manner  before  mentioned,  to  pay 
oyer  the  same  to  his  two  daughters  equally  between  them, 
and  to  the  survivor,  as  long  as  both  or  either  of  them  should 
be  alive.  One  of  the  daughters  successfully  claimed  legitim, 
and  thereby  forfeited  the  rents  provided  to  her.  It  was 
found  by  previous  judgments  of  the  Court  that  such  forfeiture 
operated  during  her  lifetime  in  favour  of  her  father^s  trustees, 
and  that  the  other  daughter  was  entitled  during  the  lifetime 
of  the  former  to  one-half  and  no  more  of  the  said  rents.  The 
truster  died  in  March  18^,  and  the  daughter  who  had  claimed 
legitim,  in  June  1862. 

Seld  (1.)  in  a  question  with  the  judicial  factor  on  the  estate 
of  the  heir  in  possession  of  the  entailed  estate  of  B.  during 
the  period  from  Whitsunday  1854  to  June  1862,  who  claimed 
the  revenue  of  the  trust-estate  from  Whitsunday  1854  to  the 
death  of  the  said  heir  of  entail,  including  the  forfeited  rents, 
that  the  tmstees  were  bound  to  retain  the  said  rents  as  a 
mtrrogatum  for  the  sums  taken  from  the  capital  of  the  trust- 
estate  to  meet  the  claim  of  legitim,  and  to  apply  the  same  in 
the  purchase  of  lands  to  be  entailed. 

Meid  (2.)  that  annuities  bequeathed  by  the  truster  fell  to  be 
paid  for  the  period  subsequent  to  Whitsunday  1854,  out  of 
the  revenue  of  the  trust-estate,  and  not,  as  the  judicial  factor 
claimed,  out  of  capital 

>«  arrangement  having  been  made  between  the  trustees  and 
the  daughter  entitled  to  one-half  of  the  rents,  by  which  the 
former  made  permanent  repairs  and  improvements,  on  con- 
dition of  the  beneficiary  paying  interest  at  the  rate  of  7i  per 
cent,  for  18|  years  on  the  sums  so  advanced,  KM  (3.)  that  as 
a  portion  of  the  percentage  so  paid  was  a  payment  to  replace 
capital,  the  judicial  factor  was  not  entitled  to  have  the  whole 
percentage  credited  to  revenue. 

Ante^  vol.  viii.  p.  178,  vol.  xii.  p.  400,  vol.  xiii.  p.  158. 

John,  first  Marquis  of  Breadalbane,  died  on  29th  March 
1834,   survived  by  his   widow,   Mary,   Marchioness   of 
Breadalbane,  who  died  on  25th  March  1845,  and  by  Ihr^ 
obildren,  viz.,  John  Viscount  Qleuorchy,  who  became  oik 
t      his  father*s  death  the  second  Marquis  of  Breadalbane,  and 
>     died  8th  November  1862;  Mary,  Marchioness  of  Ghandos, 
*     afterwards  Duchess  of  Buckingham,  who  died  on  28tb 
^     June  1862;  and  the  Lady  Elizabeth  Pringlo,  widow  of 
^     the  late  Sir  John  Pringle  of  Newhall,  who  nras  still  alive, 
g,         The  first  Marquis  of  Breadalbane  left  a  trust-disposi- 
;    tion  and  settlement,  dated  11th  November  1828,  of  his 
1     whole  estate,  heritable   and  moveable,  other   than   his 
J     entailed  lands.     The  purposes  of  the  trust  were — (1.) 
'     For  payment  of  his  just  and  lawful  debts  and  deathbed 
and  funeral  charges,  and  any  legacies,  annuities,  or  dona- 
tions he  might  give  and  bequeath  to  any  person  or  persons 
by  a  writing  under  his  hand,  with  the  necessary  charges 
and  expenses  of  executing  the  trust.     (2.)  For  payment 
to  the  widow  and  daughters  of  the  truster  of  all  provisions 
and  obligations  in  their  favour  contained   in  any  deed 
which  he  might  execute,  or  to  which  they  might  have 
right  by  law,  so  far  as  the  same  might  affect  his  general 
estate  and  effects,  as  well  as  of  the  obligations  prestable 
bj  the  truster  under  the  marriage-contract  of  his  son^  the 
second  Marquis. 

By  the  third  purpose  of  the  trust  the  trustees  were 
directed — 

**  to  invest  the  whole  free  rents,  dividends,  interests,  and  other 
proceeds  arising  from  the  said  tmst-estate,  in  the  first  instance, 
upon  heritable  bonds,  or  in  the  purchase  of  Government  stock, 
and  to  accumulate  the  said  interests,  dividends,  and  others,  trom. 
time  to  time ;  and  until  such  investments  are  made,  the  said 
moneys  shall  be  deposited  in  the  Bank  of  Scotland,  Royal  Bank 
of  Sooihuid,  or  with  the  British  linen  Company,  at  such  interest 
mm  oaa  be  got  for  the  same ;  and  so  soon  as  they  have  it  in  their 


power,  my  said  trustees  shall  employ  the  said  trnst-funds  in 
the  purchase  of  lands  lying  in  the  counties  of  Perth  or  Argyll, 
or  contiguous  thereto,  at  their  discretion,  and  take  the  neces- 
sary dispositions  and  other  writings  in  their  own  favour,  as 
trustees,  for  the  uses  and  purposes  herein  written  ;  and  my  said 
trustees  shall  continue  to  employ  the  said  rents  and  others,  and 
all  the  accumulations  arising  therefrom,  from  time  to  time,  in 
the  way  and  manner,  and  for  the  purposes  above  mentioned, 
for  and  during  the  full  period  of  twenty  years,  commencing  from 
and  after  the  first  term  of  Whitsunday  or  Martinmas  after  my 
death." 

By  the  fourth  purpose  the  truster  made  certain  provi- 
sions for  his  son  in  the  event  of  his  entering  into  a  second 
marriage. 

By  the  fifth  purpose  the  trustees  were  directed,  at  the 
termination  of  the  said  twenty  years,  or  as  soon  after  as 
might  be, 

"to  settle  and  secure  the  whole  lands,  teinds,  and  otber  heritages 
conveyed  by  me  to  them,  and  also  those  purchased  by  them,  as 
aforesaid,  in  strict  entail,  and  to  vest  the  same  by  disposition, 
procuratory  of  resignation,  or  other  legal  deed  as  shall  be  ad- 
vised, to  and  in  favour  of  the  said  John  Viscount  Glenorchy, 
my  son,  and  the  heirs-male  lawfully  procreated  of  his  body ; 
whom  failing,  to  the  same  series  of  heirs  that  are  entitled  to 
succeed  to  me  or  him  in  the  said  entailed  estate  of  Breadal- 
bane." 

By  a  codicil,  dated  26th  August  1829,  the  truster 
directed, 

**That  my  said  trustees,  instead  of  investing  the  free  rents  of 
my  unentailed  lands  and  estates  in  manner  before  mentioned, 
slukll  annually  pay  over  the  whole  free  proceeds  of  the  same  to 
my  two  daughters.  Lady  Elizabeth  Campbell  and  Mary  Mar- 
chioness of  Chandos,  equally  between  them,  while  both  shall  be 
in  life,  and  to  the  survivor,  and  shall  continue  to  do  the  same 
as  long  as  both  or  either  of  them  shall  be  alive  ;  but  that  always 
without  prejudice  to  the  obligations  and  provisions  granted  by 
me  in  favour  of  Mary  Countess  of  Breadalbane,  or  to  the  obli- 
gations contained  in  the  contract  of  marriage  betf^een  John 
Viscount  Glenorchy,  and  Eliza  Baillie,  his  spouse." 

H^  also  bequeathed  various  legacies  and  annuities. 

The  Marchioness  of  Chandos,  afterwards  Duchess  of 
Buckingham,  was  married  in  1819.  Her  marriage-contract 
contained  provisions  given  by  her  father,  but  no  clause 
declaring  these  provisions  to  be  in  full  of  legitim.  On 
27  th  November  1824,  the  first  Marquis  executed  a  bond 
of  provision,  in  which,  after  narrating  that  he  bad  made 
payment  of  certain  sums  to  the  Marquis  of  Chandos  at 
the  time  of  bis  daughter's  marriage,  and  granted  an  obli- 
gation for  £10,000  more  at  bis  death,  he  made  the 
latter  sum  a  burden  on  the  entailed  lands  of  Breadalbane, 
adding  a  declaration  that  the  foresaid  payments  and  pro- 
vision should  be  in  full  satisfaction  of  legitim.  Lady 
Elizabeth  Pringle  was  married  in  1831,  and  her  claim  of 
legitim  was  excluded  in  her  marriage-contract,  in  con- 
sideration of  certain  provisions  by  the  Marquis  in  her 
favour,  viz.,  the  payments  of  £20,000  to  certain  trustees 
at  the  first  term  after  the  death  of  the  Marquis,  and  of 
such  an  annuity  or  free  annual  sum,  as,  together  with  the 
interest  of  the  said  principal  sum  of  £20,000  at  the  time, 
should  amount  to  the  sum  of  £1500  in  each  several  year. 

On  the  death  of  the  first  Marquis  of  Breadalbane  his 
trustees  entered  on  the  possession  of  the  trust-estate,  in- 
cluding, inter  alia,  the  unentailed  estates  and  the  rents 
thereof.  Various  questions  having  arisen  in  i^gard  to  the 
succession,  the  Duke  and  Ducbess  of  Buckingham  raised 
the  present  process  of  multiplepoinding  in  name  of  the 
trustees,  for  the  purpose  of  having  the  rights  of  the  parties 
judicially  ascertained.  Claims  were  lodged  in  this  pro- 
cess for  the  Duke  and  Daohess  of  Backinghami  the  Lady 
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Elizabeth  Pringle,  the   late  (second)  Marquis  of  Bread* 
albane,  the  Marchioness  Dowager,  and  the  trustees. 

On  20th  January  1836,  an  interlocutor  was  pronounced 
by  the  Second  Division,  by  which  it  was  found,  inter  alia, 
— first,  that  the  Duchess  of  Bnckingham  was  entitled  to 
legitim,  and  that  her  claim  extended  over  one- third  part 
of  the  free  moveable  estate  ;  that  the  second  Marquis  was 
not  entitled  to  share  in  the  legitim  without  collating  his 
interest  in  the  entailed  estates  ;  that  the  Dowager  Marchi- 
oness was  entitled  to  a  terce  of  the  unentailed  estates  in 
which  her  husband  died  vested  and  seised,  and  to  her 
jt48  reUctcB  extending  over  one-third  part  of  the  free  move- 
able estate  of  her  said  husband  ;  that  the  marriage-con- 
tract trustees  of  the  Lady  Elizabeth  Pringle  were  entitled 
to  the  sums  provided  by  the  deceased  Marquis  in  said 
contract  of  marriage  ;  and  that  the  Lady  Elizabeth  Pringle 
was  entitled  to  '*  one-half  of  the  free  yearly  proceeds  of 
the  unentailed  lands  of  her  said  father,  conveyed  by  him 
to  his  trustees,  raisers  of  the  process,  in  terms  of  his  settle- 
ments ....  and  that  without  prejudice  to  any  further 
claims  on  her  part,  either  on  the  predecease  of  her  sister, 
the  Marchioness  of  Chandos,  or  in  the  event  of  its  being 
found  that  the  claim  of  the  said  Marchioness  to  the  other 
half  of  the  said  rents  could  not  be  sustained,  on  the 
validity  and  effect  of  which  claim  "  counsel  were  appointed 
to  be  heard — ante,  vol.  viii.  p.  178.  This  interlocutor 
was  in  part  appealed  to  the  House  of  Lords,  and  in  so  far 
as  appealed  against  was  affirmed  on  the  16th  of  August 
1836.  Parties  having  been  thereafter  heard  on  the  claim 
of  the  Marchioness  (then  Duchess  of  Buckingham)  to  one- 
half  of  the  rents  of  the  unentailed  estates,  it  was  held  that 
her  Grace  having  insisted  on  her  claim  for  legitim,  was 
barred  from  availing  herself  of  that  provision  of  the  codicil 
in  her  favour,  and  the  said  claim  was  on  5th  March  1840 
repelled — ante,  vol.  xii.  p.  400. 

Lady  Elizabeth  Pringle,  on  the  Duchess  of  Bucking- 
ham's claim  being  repelled,  claimed  right  to  the  whole 
rents,  under  the  reservation  in  her  favour  in  the  inter- 
locutor of  the  20th  January  1886.  This  was  opposed  by 
the  trustees;  and  on  the  15th  of  January  1841  the 
following  interlocutor  was  pronounced  : — 

"  The  Lords,"  etc.,  "  Find  that  the  interest  of  Lady  Elizaheth 
Pringle  on  the  rents  of  the  unentailed  estates  is  not  enlarged 
by  the  forfeiture  which  the  Duchess  of  Buckingham  has  incurred, 
but  that  such  forfeiture  operates  during  the  lifetime  of  the 
Duchess  of  Buckingham  in  favour  of  the  trustees  of  the  late 
Marquis  of  Breadalbane ;  and  therefore  find  that  the  Lady 
Elizabeth  Pringle,  during  the  lifetime  of  the  Duchess  of  Buck- 
ingham, is  entitled  to  one-half,  and  no  more,  of  the  yearly  pro- 
cmls  of  the  unentailed  estates,  after  satisfying  the  terce  ;  and 
decern"— awfe,  vol.  xiiL  p.  168. 

During  the  whole  period  from  the  commencement  of 
the  trust  in  1834  to  the  death  of  the  Duchess  of  Buck- 
ingham in  1862,  the  trustees  of  the  first  Marquis  of  Bread- 
albane paid  one-half  of  the  free  rents  of  the  unentailed 
lands  to  Lady  Elizabeth  Pringle,  and  since  the  Duchess's 
death  they  had  paid  the  whole  of  the  said  free  rents  to 
Lady  Elizabeth  Pringle. 

The  sums  paid  to  the  Duchess  of  Buckingham  in  name 
of  legitim,  in  terms  of  the  judgment  above  mentioned, 
amounted  in  all  to  £183,711,  9s.  lid.  To  meet  the  de- 
ficiency thus  created  in  the  funds  available  for  the  pur- 
poses of  the  trust,  the  trustees  during  the  Duchess's  lifetime 
drew  and  retained  the  rents  forfeited  as  above  explained 
by  her  Grace,  and  applied  them  as  part  of  the  general 
funds  of  the  trust-estate,  available  to  meet  the  obligations 
on  the  trust,  and  to  increase  the  residue  destined  for  the 
purchase  of  land  to  be  entailed.     The  rents  so  forfeited 


by  the  Duchess  of  Buckingham  amonnted,  according  to 
the  state  produced  by  the  trustees,  in  all,  as  at  28th  Jud« 
1862,  the  date  of  her  death,  to  the  sum  of  £50,441,  28.  2d. 
The  trustees,  at  different  times  during  the  subsistence  of 
the  trust,  made  purchases  of  land,  in  fulfilment  of  thepor- 
I>oses  of  the  trust,  to  the  extent  of  about  £40,000.  These 
landed  estates  and  the  sum  of  £46,000  in  consols  nov 
constituted  the  trust-estate  in  their  hands.  The  second 
Marquis  of  Breadalbane,  who  died  8th  November  1862, 
left  a  general  trust-disposition  and  settlement  The 
trustees  named  therein  accepted  the  trust,  and  acted  for 
several  years,  but  in  November  1869  the  snrvivon 
resigned  their  office,  and  Mr.  Oeorge  Auldjo  Jamieson, 
C.A.,  was  on  8th  November  1869  appointed  judicial 
factor  on  the  trust-estate  of  the  second  Marquis.  UpoD 
the  death  of  the  second  Marquis  the  entailed  estate  of 
Breadalbane  devolved  upon  the  father  of  the  present  Etrl 
of  Breadalbane,  and  on  his  death  upon  the  present  Eari. 
By  interlocutor  of  18th  November  1871  the  process  of 
multiplepoinding  at  the  instance  of  the  trustees  of  tk 
first  Marquis  was  transferred  against  the  representative 
of  the  parties  originally  called  as  defenders,  and,  inter  dki, 
against  the  judicial  factor  on  the  estate  of  the  seoood 
Marquis,  and  the  Earl  of  Breadalbane,  both  of  whoa 
lodged  claims.  As  the  claim  of  the  iudicial  factor  involYed 
objections  to  the  condescendence  of  the  fund  in  midk, 
the  Lord  Ordinary  (Mackenzie),  by  interlocutor  of  8tk 
March  1872,  ordered  an  additional  condescendence  to  be 
lodged.  Objections  thereto  were  lodged  for  the  jadienl 
factor.  Becords  were  closed  both  in  the  compc^titioo 
between  the  judicial  factor  and  the  Earl  of  Breadalbane, 
and  upon  the  condescendence  of  the  fund  in  medio,  and 
objections  thereto  for  the  judicial  factor. 

The  nature  of  the  questions  involved  was  as  follows  :— 
The  judicial  factor,  as  representing  the  second  Marqoii 
ckimed  the  revenue  of  the  trust-estate  of  the  first  Muqoii 
from  Whitsunday  1854  down  to  8th  November  1862,  tbe 
date  of  the  second  Marquis*s  death,  including  the  one- 
half  of  the  rents  of  the  unentailed  lands  from  Whitsnodif 
1854  to  the  date  of  the  Duchess  of  Backingham's  deatk 
on  28th  June  1862.  The  Earl  of  Breadalbane,  the  beir 
in  possession  of  the  entailed  estates  of  Breadalbane,  claimed 
that  the  trustees  should  retain  the  whole  of  the  said  renti 
as  a  surrogatum  for  the  sums  taken  from  the  capital  of  tbe 
trust-estate  and  paid  by  them  to  the  Duchess  of  BockiD^ 
ham,  and  that  they  should  convey  the  same  along  wA 
the  rent  of  the  trust-estate  to  the  heirs  entitled  to  succeed 
to  the  entailed  estate  of  Breadalbane. 

In  regard  to  the  trust-estate  other  than  tbe  rents  of  tbe 
unentailed  lands,  the  accounts  produced  by  the  tmsteeii 
instead  of  showing  any  revenue  for  the  period  claimed  hj 
the  judicial  factor,  showed  a  small  annual  deficienej. 
The  judicial  factor  maintained  that  the  accounts  had  bees 
made  up  on  an  erroneous  principle,  and  that  if  they  wen 
correctly  remodelled,  they  would  show  a  considerable 
clear  revenue  during  the  years  in  question.  In  the  fint 
place,  he  objected  that  the  trustees  had  paid  the  whole 
annuities  bequeathed  by  the  truster  (the  first  Marquis)  out 
of  the  revenue  of  the  trust-estate,  whereas  he  maintaifted 
that  from  and  after  Whitsunday  1854,  the  annuities  fA 
to  be  paid  or  provided  for  out  of  the  capital  of  the  trmt- 
estate.  A  second  objection  taken  by  him  was  in  itffoi 
to  an  arrangement  which  had  been  made  by  the  trustee! 
with  Sir  John  and  Lady  Elizabeth  Pringle,  who  wen 
receiving  one-half  of  the  rents  of  the  unentailed  eBtMiA 
The  trustees  had  agreed  to  make  the  necessary  advanoet 
for  all  permanent  repairs  and  improY6ment8|  on  fonditw* 
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that  Sir  John  and  Lady  Elizabeth  Pringle  shonld  pay 
interest  at  the  rate  of  7^  per  cent.  It  was  fixed  that  this 
percentage  should  continue  to  bo  paid  on  each  sum  so  ad- 
vanced for  18j  years,  at  the  end  of  which  period  the  capi- 
tal would  be  repaid  to  the  trust,  along  witii  3|  per  cent. 
of  annual  interest.  In  the  states  produced  by  the  trustees 
that  portion  which  was  interest  corresponding  to  the  total 
arlvance  outstanding  in  each  ye<ir  was  included  in  the 
proper  annual  trust  income,  and  the  remainder  was  treated 
as  a  repayment  of  a  loan  made  from  the  capital  of  the 
trust-estate.  The  judicial  factor  claimed  that  the  whole 
percentage  paid  by  the  liferenter  should  be  credited  to 
income. 

The  following  were  the  claims  stated  by  the  judicial 
lac  tor : — 

1.  The  claimant  claims  that  tho  trustees  of  the  first  Marquis 
shall  make  up  and  exhibit  proper  accounts  of  the  income  of  the 
trust-estate  from  1 5th  May  1854  down  to  8th  November  1862, 
aad  that  he  shall  be  ranked  ami  preferred  to  the  revenue  of  the 
trust-estate  for  the  period  between  these  dates,  including  the 
half  of  the  rents  of  the  unentailed  lands  from  Whitsunday  1854 
to  the  date  of  the  Duchess  of  Buckingham's  death  in  1862. 
2.  The  claimant  claims  that,  in  ascertaining  the  amount  of  the 
sai«l  income  to  which  ho  is  entitled,  the  annuities  bequeathed 
•od  granted  by  the  first  Marquis  shall,  for  the  period  sub- 
sequent to  Whitsunday  185^,  be  debited,  not  to  the  revenue, 
but  to  the  capital  of  the  trust-estate.  3.  The  claimant  claims 
that  in  ascertaining  the  said  income  there  shall  be  credited  there- 
to the  whole  percentages  paid  by  the  liferenters  of  the  unentailed 
Isods  in  respect  of  permanent  improvements,  or  other  outlays 
made  by  the  trustees  thereupon  as  aforesaid. 

He  pleaded — 

Upon  a  sound  construction  of  the  trust-deed  of  the  first 
Marquis,  as  applied  to  the  circumstances  which  have  occurred, 
the  claimant  was  entitled  to  be  ranked  and  preferred  in  terms 
of  his  claim. 

The  Earl  of  Breadalbane  stated  the  following  claim  : — 
That  the  trustees  shall  retain  the  whole  of  the  said  rent* 
as  a  Burrogalum  for  the  sums  taken  from  the  capital  of  the  trust- 
estate,  and  paid  by  them  to  the  Duchess  of  Buckingham,  and 
that  they  shall  convey  the  same,  along  with  the  rest  of  the 
tmst-ottates,  to  the  heirs  entitled  to  succeed  to  the  entailed 
estate  of  Breadalbane. 
and  pleaded  inter  alia — 

1.  It  was  res  judicata  that  the  forfeiture  which  the 
Duchess  of  Buckingham  incurred  operated  during  her  Grace's 
lifetime  in  favour  of  the  trustees  of  the  first  Marquis  of  Bread- 
ilbase.  2.  The  rents  forfeited  by  the  Duchess  of  Buckingham, 
[n  respect  of  her  having  insisted  in  her  claim  of  legitim,  fell  to 
M  applied,  pro  taiUOf  as  a  surrogatum  for  the  sums  taken  from 
she  capital  of  tho  trust-estate  to  meet  the  said  claim.  3.  The 
innuities  in  question  forming  a  proper  charge  against  the  income 
>f  the  trust-estate,  the  judicial  factor's  claim  to  have  them  paid 
lut  of  capital  ought  to  be  repelled.  4.  The  judicial  factor  was 
not  entitled  to  have  the  whole  percentages  paid  in  respect  of 
>uilayB  on  permanent  improvements  charged  to  income,  in  re- 
ipeob  that  a  portion  thereof  represented  repayments  of  capital 
idvanced.*' 

The  Lord  Ordinary  pronoanced  the  following  inter- 
loootor  :— 

**  2M,  March  1873. — ^The  Lord  Ordinary  having  heard  counsel 
nt  the  Kecords  closed  in  the  competition,  and  with  reference  to 
she  fond  in  medio — Finds  that  Mr.  George  Anldjo  Jamieson,  as 
ladieial  factor  on  the  estate  of  the  second  Marquis  of  Breadal- 
Mne,  is  not  entitled  to  the  one-half  of  the  rents  of  the  un- 
entailed lands  left  by  the  truster,  the  first  Marqnis  of  Breadal- 
Mne,  for  the  period  from  Whitsunday  1854  to  8th  November 
L862 ;  and  to  that  ertent  repels  the  daim  of  the  said  judicial 
Eaotor:  Finds  that  the  trustees  of  the  first  Marqnis  of 
Biesdslbane  are  bound  to  retain  the  whole  of  the  said  rents  for 
ihe  period  between  Whitsunday  1854  and  28th  June  1862,  the 
Ute  of  the  Dachess  of  Buckingham's  death,  as  a  wrrogcUum  for 


the  sums  taken  from  the  capital  of  the  trust-estate,  and  paid  as 
legitim  to  the  Duchess  of  Buckingham,  and  to  apply  the  same 
accordingly  ;  and  to  that  extent  sustains  the  claim  for  the  Barl 
of  Breadalbane :  Repels  the  second  and  third  claims  of  the 
said  judicial  factor,  and  decerns  :  Appoints  the  cause  to  be  put 
to  the  Roll  with  a  view  to  further  procedure,  and  reserves  all 
questions  of  expenses. 

"  yote, — ^The  Duchess  of  Buckingham  having  claimed  and  taken 
legitim,  was  found  to  have  forfeited  the  provisions  in  her  favour 
contained  in  the  settlement  of  her  father,  the  first  Marquis  of 
Breadalbane,  and  her  claim  to  the  rents  of  her  father's  un- 
entailed lands,  in  terms  of  tho  codicils  to  his  settlement,  was 
repelled  by  interlocutor,  date<l  5th  March  1840.  That  forfeiture 
was  found  by  interlocutor,  dated  15th  January  1841,  to  operate 
during  the  life  of  the  Duchess  of  Buckingham  in  favour  of  the 
trustees  under  the  settlement  of  the  first  Marquis.  By  the 
two  codicils  of  30th  June  1829  and  26th  August  1829,  the 
trustees  are  directed  to  pay  to  the  Marquis's  two  daughters, 
Lady  Elizabeth  Pringle  and  the  Duchess  of  Buckingham,  equally 
between  them,  and  to  the  survivor,  the  free  rents  of  his  un- 
entailed lands.  According  to  the  true  construction  of  these 
codicils  and  of  the  trust-disposition  and  settlement  it  is,  in  the 
opinion  of  the  Lord  Ordinary,  only  upon  the  death  of  the  sur- 
vivor, Lady  Elizabeth  Pringle,  that  the  rents  of  these  unentailed 
lands  will  become  payable  to  the  heirs  of  entail  of  the  Breadal- 
bane estates  called  by  that  trust-deed.  The  second  Marquis 
of  Breadalbane,  the  first  called  of  these  heirs,  who  died  on  8th 
November  1862,  had  no  right  to  any  part  of  these  rents.  One- 
half  of  them  was  payable  to  Lady  Elizabeth  Pringle,  during  the 
life  of  her  sister,  the  Duchess  of  Buckingham,  and,  on  the 
Duchess's  death,  Lady  Elizabeth  Pringle  acquired  right  for  her 
life  to  the  whole  of  these  rents.  During  the  Duchess's  life  the 
half  of  these  rents  provided  to  her  fell  to  be  retained  by  the 
trustees  as  a  surrogate  for  the  sums  taken  from  the  capital  of 
the  trust-estate,  and  paid  to  her  as  legitim,  and  the  proceeds  of 
that  half  must  be  invested  and  applied  by  the  tmstees  in  terms 
of  the  first  Marquis's  trust- settlement. 

*<  The  Lord  Ordinary  has  on  these  grounds  repelled  the  claim 
of  the  judicial  factor  on  the  estate  of  the  second  Marquis  to 
the  rents  of  the  unentailed  lands.  But  the  judicial  factor  also 
claims  to  be  ranked  and  preferred  to  the  other  revenue  of  the 
trust-estate  from  Whitsunday  1854  to  8th  November  1862. 
If  th<ire  had  been  any  such  free  revenue  his  claim  would  not  be 
disputed,  but  the  trustees  aver  that  there  was  no  such  free  re- 
venue, and  that  there  was,  on  the  contrary,  a  deficiency.  In 
sup|>ort  of  this  statement  they  have  lodged  their  accounts,  with 
reports  thereon  by  the  late  Mr.  Mansfield,  O.A.  Should  the 
judicial  factor,  notwithstanding  these  reports,  which  distinctly 
state  the  annual  deficiency  from  1854  to  1864,  insist  in  his  ob- 
jections in  regard  to  this  matter,  a  remit  to  an  aoconntant  will 
be  necessary. 

*  *  2.  The  Lord  Ordinary  has  been  nnable  to  find  any  provisions 
in  the  trust-settlement,  in  virtue  of  which  he  oan  hold  that  the 
annuities  granted  or  bequeathed  by  the  first  Marqnis  must, 
contrary  to  the  ordinary  rule,  be  debited,  not  to  the  revenue^ 
but  to  the  capital  of  the  trust-estate. 

'*3.  The  sums  expended  on  permanent  improvements  on  the 
lands  in  the  hands  of  the  trustees  were  paid  out  of  the  trust- 
funds,  under  an  arrangement  with  Lady  Elizabeth  Pringle,  who 
had  right  to  the  rents,  that  she  should  pay  *J\  per  cent,  per 
annum  for  18^  years  on  the  sums  so  expended,  4  per  cent, 
of  which  was  to  be  accumulated  for  the  purpose  of  replacing 
the  capital  advanced,  and  the  remaining  31  per  oent.  of  which 
was  to  be  dealt  with  as  interest  This  was  an  act  of  beneficial 
management,  and  within  the  powers  conferred  npon  the  trustees 
by  the  trust-settlement  Further,  the  Lord  Ordinary  is  of 
opinion  that  the  claim  of  the  judicial  factor  that  the  whole  7} 
per  cent,  per  annum  paid  by  the  liferentrix,  nnder  the  above 
mentioned  arrangement,  should  be  credited  to  income,  is  alto- 
gether untenable,  and  that  the  judicial  factor  is  not  entitled  to 
have  a  larger  sum  credited  than  that  stated  in  the  trost-sc- 
counts." 

The  jadicial  factor  obtained  leave  to  reclaim,  and 
argoed — 

The  codicil  only  superseded  the  third  porpose  of  the  tmst,  ss 
regards  the  investment  of  the  renti  of  the  unentailed  lands  daring 
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the  twenty  yean  after  the  tni8ter*s  death.  The  fifth  purpose 
was  still  operative.  Accordingly,  from  Whitsunday  1854,  the 
trustees  held  the  trust-estate,  including  the  rents  forfeited  by 
the  Duchess  of  Buckingham,  for  behoof  of  the  heir  in  possession 
of  the  estate  of  Breadalbane  for  the  time  being. 

At  advising— 

Lord  Benholme. — This  is  an  action  of  multiplepoinding, 
which  was  brought  in  the  year  that  the  first  Marquis  died,  for 
the  purpose  of  regulating  his  succession.  The  action  has  been 
the  means  of  deciding  various  important  questions  in  our  law, 
and  the  interlocutor  that  we  are  now  to  review  presents  three 
questions  for  determination,  and  these  are  of  some  little  im- 
portance. 

The  first  Marquis  died  in  1834.     He  left  a  widow,  a  son  (the 
second   Marquis),  and   two  daughters,  one   of  whom   became 
Duchess  of  Buckingham,  and  the  other  Lady  EUizabeth  Pringle. 
The  Marquis  left  a  large  succession.     Besides  the  entailed  estates 
of  Breadalbane,  he  left  large  unentailed  property  and  a  large 
sum  of  lying  money.     But  various  events  took  place  that  inter- 
fered  very  much  with  the  original  scheme  of  the  Marquis*s 
settlement.     I  must  mention  to  your  Lordships  two  of  the 
clauses  of  the  settlement  upon  which  the  first  of  the  points  now 
before  us  turns.     The  fifth  purpose  of  the  trust  was  thus  ex- 
pressed— "  It  is  hereby  expressly  provided  and  declared,  that 
at  the  termination  of  the  said  twenty  years,  or  as  soon  after  as 
may  be,  the  said  trustees  or  trustee  acting  for  the  time  shall  be 
bound  and  obliged  to  settle  and  secure  the  whole  lands,  teinds, 
and  other  heritages  conveyed  by  me  to  them,  and  also  those 
purchased  by  them  as  aforesaid,  in  strict  entail,  and  to  vest  the 
same  by  disposition,  procuratory  of  resignation,  or  other  legal 
deed  as  shall  be  advised,  to  and  in  favour  of  the  said  John, 
Viscount  Glenorchy,  my  son,"  etc.     That  settlement  was  not 
allowed  to  take  effect,  because  at  a  later  period  the  Marquis 
executed  a  codicil  of  date  26th  August  1829,  and  that  codicil 
is  thus  expressed — "In    virtue    of    the    power  hereinbefore 
reserved  to  alter  and  innovate  these  presents,  I  hereby  direct 
that  my  said  trustees,  instead  of  investing  the  free  rents  of  my 
unentailed  lands  and  estates  in  manner  before  mentioned,  shall 
annually  pay  over  the  whole  free  proceeds  of  the  same  to  my 
two  daughters.  Lady  Elizabeth  Campbell,  and  Mary  Marchioness 
of  Ghandos,  equally  between  them,  while  both  shall  be  in  life, 
and  to  the  survivor,  and  shall  continue  to  do  the  same  as^ong 
as  both  or  either  of  them  shall  be  alive  ;  but  that  always  with- 
out prejudice  to  the  obligations  and  provisions  granted  by  me 
in  favour  of  Mary,  Countess  of  Breadalbane,  or  to  the  obligations 
contained  in  the  contract  of  marriage  between  John,  Viscount 
Glenorchy,  and  Eliza  Baillie,  his  spouse."    Now,  so  far  as  relates 
to  the  unentailed  i>roperty  of  the  Marquis,  this  operated  a  com- 
plete alteration  of  the  fifth  purpose  of  the  trust ;  for  that  fifth 
purpose  directed  that  after  the  lapse  of  twenty  years  those  un- 
entailed lands,  together  with  the  produce  of  the  accumulation, 
should  be  vested  in  the  heir  of  entail.     But  by  this  codicil  that 
was  entirely  defeated  during  the  lives  of  the  one  or  other  of  his 
two  daughters.     They  were  to  enjoy  the  liferent  of  these  lands 
during  their  lives  and  during  the  life  of  the  survivor,  who  was 
to  take  the  whole  upon  the  death  of  the  predeceaser.     Now 
these  two  clauses  have  given  rise  to  several  litigations,  both  in 
this   Court  and  in  the  House  of  Lords ;    for  the  Duchfess  of 
Buckingham,  who  had  not  in  her  marriage  settlement  given  up 
her  right  to  legitim,  chose  to  demand  her  legitim,  and  as  her 
sister.  Lady  Elizabeth,  had  discharged  her  right  to  legitim  by 
her  marriage* contract,  the  result  was  that  the  Duchess  of  Buck- 
ingham got  the  whole  legitim,  viz.,  one-third  of  the  free  proceeds 
of  the  moveable  estate  ;  and  in  this  way  she  defeated  the  general 
intentions  of  her  father,  and  consequently  has  been  held  to  have 
forfeited  her  right  to  a  liferent  of  the  half  of  the  unentailed  pro- 
perty.    With  regard  to  that  half  which  she  had  forfeited,  it  has 
been  finally  determined  that  that  forfeiture  operated  not  in 
favour  either  of  the  sister  or  of  any  other  party  except  the  trus- 
tees of  the  Marquis,  who  had  been  deprived  of  a  very  large  sum 
of  money  by  the  demand  of  legitim  by  the  Duchess,  contrary  to 
the  intentions  of  her  father  ;  and  she  having  thus  deranged  the 
settlement  intended  by  her  father,  it  was  held  that  this  half  of 
the  liferent  of  the  unentailed  lands  went  as  a  surrogatum  to  the 
trustees  of  the  Marquis,  and  came  in  place  of  the  large  sum  of 
money  which  the  Duchess  chose  to  take  instead  of  the  provisions 


made  to  her  by  her  father.  Now  the  first  point  decided  by  the 
Lord  Ordinary  is,  *'  that  the  trustees  of  the  first  Marquis  of 
Breadalbane  are  bound  to  retain  the  whole  of  the  said  rents  for 
the  period  between  Whitsunday  1864  and  28th  June  1862,  the 
date  of  the  Duchess  of  Buckingham's  death,  as  a  surrogatum  for 
the  sums  taken  from  the  capital  of  the  trust-estate,  and  paid  ai 
legitim  to  the  Duchess  of  Buckingham,  and  to  apply  the  same 
accordingly."  It  was  contended  by  the  judicial  factor,  who  sup- 
ports  the  interests  of  the  second  Marquis,  that  these  rente  ht- 
long  to  him ;  but  the  Lord  Ordinary  finds  that  the  jadiciel 
factor  *'  is  not  entitled  to  the  one-ludf  of  the  rents  of  the  as- 
entailed  lands  left  by  the  truster,  the  first  Marquis  of  Breadslhsne, 
for  the  period  from  Whitsunday  1854  to  8th  November  1862; 
and  to  that  extent  repels  the  claim  of  the  said  judicial  factor.* 
Now  the  result  of  repelling  that  claim  was  just  to  affirm,  ai 
the  Lord  Ordinary  goes  on  to  do  in  the  subsequent  clause,  that 
instead  of  this  forfeiture  operating  in  favour  of  the  estate  of 
the  second  l^farquis,  and  in  that  way  in  favour  of  the  judicial 
factor,  these  forfeited  rents  were  to  go  as  a  surroaatum  for  the 
large  sum  of  money  of  which  the  estate  of  the  first  Marqiii 
had  been  deprived  by  the  choice  of  the  Duchess  of  Buckin^ua. 
That  is  the  first  question  in  this  case,  and  I  confess  that  npoi 
that  question,  important  as  it  is,  I  have  never  been  able  to  m 
that  there  is  any  reasonable  doubt ;  l^ecause  the  codicil,  which 
is  later  in  date  than  the  trust-deed  with  its  5th  purpose,  maii 
prevail  against  that  5th  purpose,  as  indicating  a  totally  diffcrok 
destination  of  the  unentailed  lands  from  that  which  he  hd 
originally  intended.  And  the  result  is  that  during  the  Urud 
both  or  of  either  of  those  two  daughters,  the  rents  of  the  whok 
of  the  unentailed  lands  which  belonged  to  the  Marquis,  indodiig 
an  estate  which  he  had  purchased  but  had  not  taken  possessioael, 
must,  during  the  lives  of  either  of  these  ladies,  be  paid  away  fna 
the  destination  that  was  originally  intended  ;  and  the  Dochea 
of  Buckingham  having  died  in  1862,  from  that  date  her  nta 
became  entitled  to  the  whole  rents.  Now  that  ia  the  first  qaei- 
tion  in  this  case,  and  I  have  no  doubt  that  the  Lord  Ordinaiy 
has  decided  that  question  rightly.  It  is  juat  this,  that  the 
subsequent  codicil  must,  so  far  as  it  goes,  alter  the  destinstiflB 
which  the  Marquis  had  intended  as  to  the  unentailed  reoti» 
one-half  of  which  is  left  to  go  to  Lady  EHizabeth  during  the 
life  of  her  sister,  and  the  whole  after  her  sister's  death  ;  aod  the 
^er  half,  during  the  Duchess's  lifetime  whilst  the  forfeilsie 
operated — is  to  go  as  a  surrogatum,  and  be  applied  to  the 
general  purposes  of  the  trust,  which  were  liable  to  be  defeistod 
by  the  claim  of  the  Duchess  to  her  legitim. 

The  second  question  which  the  Lord  Ordinary  has  decided  ii 
set  forth  in  the  second  claim  for  the  judicial  factor: — **Tk» 
claimant  claims  that  in  ascertaining  the  amount  of  the  a»l 
income  to  which  he  is  entitled,  the  annuities  bequeathed  and 
granted  by  the  first  Marquis  shall,  for  the  {leriod  subsequent  ti 
Whitsunday  1854,  be  debited  not  to  the  revenue,  but  to  thi 
capital  of  the  trust-estate."  That  seems  to  raise  a  pnC^ 
general  question,  viz.,  whether  heritable  debts  of  the  nstue^ 
annuities  are  liable  to  be  paid  out  of  the  heritable  or  mofsaUi 
succession  of  a  testator.  The  general  rule  of  law,  as  to  the 
application  of  which  to  this  case  I  cannot  see  any  difficulty,  ii 
that  annuities,  being  heritable,  should  be  paid  out  of  the  resti 
of  the  heritable  estate.  I  am  not  aware  that  there  is  hJ 
good  exception  to  this  rule.  But  it  has  been  suggested  that 
there  are  cases,  and  especially  one  to  which  I  shall  refer,  that 
seem  to  throw  some  doubt  upon  this  general  rule.  "M 
is  a  case  decided  by  the  House  of  Lords,  reversing  the  jo^-  ' 
ment  of  the  First  Division  of  the  Ck>urt  here, — the' esse  tf 
Mackintosh,  decided  on  a  Special  Case ;  I9th  May  1873,  «9^ 
p.  180.  The  question  arose  in  this  way:  Iblackintosh  ha|i 
executed  a  contract  of  marriage  which  imposed  upon  Ui 
entailed  estate  an  annuity  in  favour  of  his  widow.  He  hai 
previously  bound  himself  and  his  heirs  and  successors  to  relie«« 
his  entailed  estate  of  La  Mancha  of  all  debts  auid  obligatioaa,ii 
these  terms:— *' I  oblige  myself  and  my  heirs,  executon,aBi 
representatives  whomsoever,  to  free  and  relieve  my  lands  of  U 
Mancha,  of  all  my  debts  and  obligations.'*  Subsequent  to  the 
execution  of  this  entail  obligation,  he  had  created  the  budai 
upon  the  entailed  estate  in  favour  of  hia  wife,  who  became  hit 
widow ;  and  after  his  death  the  heir  of  entail  got  into  eoatre- 
versy  with  the  general  representative  of  Mr.  Mackiatosk ;  the 
general  representative  being  of  o^nion  that  this  bardea  m^ 
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remain  on  the  entailed  estate,  and  consequently  must  burden 
the  rents  of  the  entailed  estate  as  in  the  hands  of  the  heir  of 
entail,  whilst  the  heir  of  entail  contended  that  under  the  obli- 
gation that  I  have  read,  the  general  representative  was  bound 
to  relieve  him  of  that  burden.     The  contention  did  not  go  u]K)n 
the  general  rule  as  to  the  payment  of  heritable  debt  in  the 
shape   of   annuity.     I  think   it   went  upon  the  special   obli- 
gation   which    the    testator    here   undertook,   by   which    he 
boimd  and  obliged  his  heirs,  executors,  and  representatives, 
"  to  free  and  relieve  my  lands  of  La  Mancha  of  all  my  debts  and 
obligations.''    This  argument  was  rendered  the  more  conclusive 
because  the  testator  had  provided  the  means  of  clearing  off  the 
entailed  estate  of  this  burden  ;  for  he  had  rendered  it  lawful  for 
himself  and  his  heirs  of  entail  to  clear  it  off  by  purchasing  an 
annuity  of    an  insurance    office,   in  the    following  words, — 
"  Declaring  that  it  shall  be  in  the  option  and  power  of  the  said 
James  Mackintosh,  and  his  heirs,  executors,  and  successors,  to 
.  secure  the  said  annuity  of  £150,  and  yearly  sum  of  £70,  to  the 
said  Mary  Ann  Burn,  by  purchasing  at  his  and  their  own  expense, 
from  any  respectable  insurance  company,  to   be  selected  and 
approved  of  by  her,  an  annuity  payable  to  the  said  Mary  Ann 
Bum  in  the  terms  before  mentioned,  and  upon  the  purchase  being 
effected  and  completed  to  her  satisfaction,  and  the  writs  secur- 
ing the  same  being  delivered  to  her,  she  binds  herself  and  the 
trustees  after  named,  but  at  the  expense  of  the  said  James 
Mackintosh  and  his  foresaids,  to  discbarge  and  disburden  the 
several  subjects  before  mentioned  and  described,  of  the  pro- 
visions secured  to  her."     Here  was  a  very  special  provision  by 
which  the  testator  had  given  the  means  of  clearing  off  the 
burden,  and  indicated  his  intention,  that  whether  during  his 
own  lifetime  the  thing  was  done, — for  he  had  obliged  himself  as 
well  as  his  heirs, — that  could  be  done  by  just  purchasing  an 
annuity;  and  the  widow  was  to  be  bound  to  clear  the  burden  off  the 
entailed  estate,  in  consequence  of  obtaining,  as  a  turrogaium^  this 
obligation  from  the  insurance  company.     In  these  circumstances 
I  cannot  help  thinking  that  this  was  a  tolerably  clear  point 
^  when  it  was  duly  considered ;  that  the  general  representatives, 
as  coming  in  place  of  the  testator  himself,  were  liable  to  clear  off 
this  obligation  ;  and  tbey  had  the  means  of  doing  so  provided 
by  the  testator  himself,  viz.,  by  purchasing  an  annuity  from  an 
Insurance  Company,  to  come  in  place  of  it.     This  was  a  very 
special  case ;  and  from  the  judgment  of  Lord  Colonsay,  it  is 
quite   clear  that  the  House  of  Lords  considered  it  to  be  a 
specialty  based  upon  the  positive  obligation  to  clear  off  this 
burden  upon  the  entailed  estate.     I  need  not  say  that  there  is 
r      no  such  obligation  here.     There  is  a  general  obligation  by  the 
\      trustees,  to  pay  the  debts  and  obligations  ;  but  there  is  no  such 
special  injunction  uiK)n  them  to  clear  off  any  burden  upon  an 
I      entailed  estate,  such  as  gives  a  character  to  that  case.     In  these 
I      circumstances,  I  cannot  help  thinking  that  the  Lord  Ordinary's 
yiew  of  this  question  is  perfectly  correct.     He  says,  "  The  Lord 
Ordinary  has  been  unable  to  find  any  provisions  in  the  trust- 
settlement,  in  virtue  of  which  he  can  hold  that  the  annuities 
granted  or  bequeathed  by  the  first  Marquis  must,  contrary  to 
tbe  ordinary  rule,  be  debited,  not  to  the  revenue,  but  to  the 
capital  of  the  trust-estate." 

The  third  point  arises  in  this  way ;  that  the  trustees  advanced 
to  Lady  Elizabeth  Pringle  a  considerable  sum  of  money,  to  be 
laid  out  in  improving  the  unentailed  lands :  and  the  way  in 
which  that  money  was  to  be  obtained  was,  that  her  Ladyship 
ahoald  pay  7i  per  cent,  for  \^\  years.  It  was  calculated,  and 
I  believe  upon  perfectly  just  grounds,  that  allowing  that  3^  per 
cent,  was  to  answer  for  the  interest  of  that  money,  the  remain- 
ing 4  per  cent,  for  \%\  years,  would  just  be  sufficient  to  clear  off 
and  repay  the  capital ;  because  so  many  payments  of  4  per  cent, 
together  with  the  interest  which  would  be  accumulating  by  the 
•nocessive  payments  from  year  to  year,  would  at  the  end  of  that 
period  amount  to  the  capital.  That  is  a  very  reasonable 
arrangement,  and  it  brings  out^  in  the  clearest  way,  that  the 
payment  of  4  per  cent,  was  in  respect  of  the  capital  alone ;  and 
that  the  whole  inteiest  to  which  the  heir  of  entail  was  entitled, 
yfnm  the  3^  per  cent.,  which  was  the  true  interest  of  the  money. 
The  Lord  Ordinary  has,  I  think,  decided  this  point  also  cor- 
rectly. The  judicial  factor  claims  that  the  whole  7^  per  cent. 
should  go  to  the  estate  of  the  second  Marquis  :  that  is  to  say,  he 
elaanis  that  the  second  Marquis's  estate  should  not  only  draw 
tha  interest  of  the  money,  but  also  the  whole  capital  of  that 
TOL.  XLV. — HO.  XXXVI. 


advance  :  for  by  demanding  the  whole  7^  per  cent.,  he  not  only 
gets  the  interest  during  that  time,  but  he  has  at  the  end  of  the 
period  obtained  payment  of  the  capital  too.  Now  on  this  point 
it  is  quite  plain  that  the  demand  of  the  judicial  factor  is  quite 
inconsistent  with  his  position,  and  consequently  I  agree  with 
the  Lord  Ordinary's  observation  that  **  the  sums  expended  on  per- 
manent improvements  on  the  lands  in  the  hands  of  the  trustees 
were  paid  out  of  the  trust  funds,  under  an  arrangement  with 
Lady  Elizabeth  Pringle,  who  had  right  to  the  rents,  that  she 
should  pay  7^  per  cent,  per  annum  for  18^  years  on  the  sums 
so  expended ;  4  per  cent,  of  which  was  to  be  accumulated  for 
the  purpose  of  replacing  the  capital  advanced,  and  the  remain- 
ing 3^  per  cent,  of  which  was  to  be  dealt  with  as  interest.  This 
wa«)  an  act  of  beneficial  management,  and  within  the  powers 
conferred  upon  the  trustees  by  the  trust  settlement.  Further, 
the  Lord  Ordinary  is  of  opinion  that  the  claim  of  the  judicial 
factor  that  the  whole  7^  per  cent  per  annum  paid  by  tiie  life* 
rentrix  under  the  above-mentioned  arrangement^  should  be 
credited  to  income,  is  altogether  untenable,  and  that  the  judicial 
factor  is  not  entitled  to  have  a  larger  sum  credited  than  that 
stated  in  the  trust  accounts.** 

Lord  Cowan. — I  concur  in  the  opinion  of  Lord  Benholme  on 
all  the  three  questions  which  the  Court  have  to  decide.  The 
first  question  is  the  more  material.  As  to  it  I  would  only 
add,  that  in  my  view  the  codicil  made  provisions,  as  regards  the 
rents  of  the  unentailed  lands  in  favour  of  the  two  ladies  and  the 
survivor,  which  must  be  held  to  come  in  place  of  the  provisions, 
as  to  the  application  of  these  rents  for  twenty  years  declared  by 
the  third  purpose  of  the  deed.  The  deed  is  to  be  read  and  con- 
strued on  the  footing  of  its  having  contained  the  codicil  pro- 
vision, and  not  that  for  which  it  is  substituted. 

Lord  Justtce-Clerk. — I  entirely  concur  in  all  that  has  fallen 
from  Lord  Benholme.  There  are  three  questions  which  were 
mainly  argued,  the  first  of  them  being  whether  the  right  to  the 
interests  bequeathed  by  the  codicil  of  1829  terminated  at  the 
end  of  the  twenty  years.  I  am  quite  clear  that  it  did  not,  but 
that  it  could  only  terminate  at  the  death  of  Lady  Elizabeth.  In 
regard  to  the  second  question,  whether  the  annuities  should  be 
capitalized  and  charged  against  capital,  or  charged  against  in- 
come, I  am  of  opinion  that  they  must  follow  the  nature  of  the 
right  itself,  which  is  a  right  essentially  chargeable  upon  revenue, 
and  I  see  no  element  in  this  case  to  lead  to  an  opposite  conclu- 
sion. 

In  regard  to  the  question  about  the  7^  per  cent.,  the  argument 
seems  to  me  to  proceed  on  an  entire  fallacy.  It  was  put  in  a 
double  way.  It  was  said,  in  the  first  place,  that  is  interest,  and 
therefore  must  be  credited  to  income,  or  there  must  be 
an  allowance  given.  Now  it  is  not  interest  at  alL  It  is  a  pay- 
ment by  instalments  of  interest  and  capital,  and  the  demand  to 
have  that  allowance  made  as  if  it  were  the  income  of  the  estate 
is  out  of  the  question.  The  other  argument  was  that  the  trus- 
tees had  no  power  to  make  advances  at  3  J  per  cent.  But  it  was 
an  advantageous  arrangement  for  the  estate,  and  I  think  the 
trustees  had  ample  power.  Therefore,  without  any  further 
observation,  I  can  only  express  my  concurrence  in  what  Lord 
Benholme  has  stated.  We  adhere  to  the  Lord  Ordinary*! 
interlocutor. 


Lord  Nsavsb  absent. 


Adhere. 


For  the  Trustees  of  the  first  Marquis^  Kinnear ;  Davidson 
and  Syme,  W.S.  Agents, — For  the  Judicial  Factor  on  the  estate 
of  tJie  second  Marquis,  Solicitor-General  (Clark,  Q.C.),  Balfour, 
Campion ;  J.  J.  and  A.  Forman,  W.S.  Agents, — For  the  Earl  of 
Brecidalbane,  Watson,  Adam,  Macdonald;  Adam,  Kirk,  and 
Kobertson,  W.S.  AgenU.^K  Clerk,  jxo. 
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high  court  of  justiciary. 

William  Galt,  Suspender,  v.  Alexander  Ritchie, 

BespondenL 

Suspension — Statute  30  and  31  Vict.  cap.  141  (Master  and  Servant 
Act,  1867),  sects.  4,  9,  13— i^//i«— The  Master  and  Servant 
Act,  1867,  empowers  the  Court  before  whom  a  complaint  is 
laid,  if  the  same  is  found  proren,  to  award  compensation  to 
the  complainer,  or  to  impose  a  fine,  and  if  a  fine  is  imposed, 
they  may  direct  that  a  part,  but  not  exceeding  one-half,  be 
applied  to  compensate  the  complainer.  In  a  conviction  under 
the  Statute,  the  Justices  adjudged  the  person  complained 
against  to  pay  a  fine  to  the  complainer.  Held,  in  a  suspen- 
sion of  the  sentence,  that  the  conviction  was  bad,  in  respect 
that  the  entire  fine  was  directed  to  be  paid  to'the  complainer, 
contrary  to  the  terms  of  the  Statute. 

Complaint — Alternative  penalties— A.  complaint  simply  praying 
that  the  employed  be  summoned  and  adjudicated  upon  under 
sections  4  and  9  of  the  Master  and  Servant  Act,  1867,  is  un- 
objectionable, although  various  alternative  penalties  are  set 
forth  in  section  9. 

Ox  10th  May  1871,  Alexander  Ritchie,  contractor  and 
quarry-muster,  Irvine,  laid  a  complaint  against  William 
Gilt,  apprentice-mason,  under  the  Master  and  Servant 
Act,  1867,  before  the  Justices  of  Peace  for  the  county  of 
Ayr  at  Irvine,  in  the  following  terms : — 

"  Under  the  Master  and  Servant  Act*  1867. 
"  Unto  H3r  Mijesty's  Justices  of  the  Peace  for  the  county  of 
Ayr:  The  complaint  of  Alexander  Ritchie,  contractor  and 
quarry-master,  Irvine,  against  William  Galb,  aoprentice- 
mason,  now  or  lately  residing  in  Quarrylane,  Irvine. 
"  The  complainer  humbly  showeth, — That  the  said  William 
Gait,  hereafter  called  the  said  employed,  being  the  apprentice 
of  th-i  said  Alexander  Ritchie  (hereafter  called  the  said  employer) 
in  his  trade  or  busine»  of  a  dresser  and  hewer  of  stones  and 
other  kindred  services  or  employment  or  occupation  as  carried 
on  by  the  said  employer  under  a  certain  contract  of  apprentice- 
ship for  a  period  now  unexpired,  did,  on  the  21st  day  of  January 
1871,  at  Irvine,  in  the  said  county,  unlawfully  neglect  or  refuse, 
and  has  ever  since  neglected  or  refused,  to  fulfil  the  said  contract, 
and  has  absented  hiuvself  from  the  service  of  the  said  employer 
without  just  cause  or  lawful  excuse :  And  the  said  complainant, 
the  employer,  further  says,  that  the  amount  of  compensation 
which  he  claims  for  the  said  breach  and  non-performance  of  the 
said  contract  is  £10  sterling,  and  he  prays  that  the  said  em- 
ployed may  be  summoned  and  adjudicated  upon  under  sections 
4  and  9  of  the  Master  and  Servant  Act,  1867. 

"May  it  therefore  please  your  Honours  to  grant  the  said 
William  Gait  to  appear  before  you  to  answer  to  this  complaint 
and  thereafter  to  proceed  in  the  matter  in  terms  of  the  said 
Act. — According  to  justice.  Alexk.  Ritchib." 

At  a  Justice  of  Peaca  Court  held  at  Irvine  on  18th 
April  1873,  Gait  appeared  and  pleaded  not  guilty. 

Evidence  was  led,  and  the  following  sentence  was  pro- 
nounced : — 

"  The  Justices,  in  respect  of  the  evidence  adduced,  convict  the 
said  William  Gait  of  the  contravention  charged,  and  therefore 
adjudge  him  to  pay  the  sum  of  £5  sterling  in  name  of  tine  to  the 
said  Alexander  Ritchie;  and  also  find  the  said  William  Gait 
liable  in  the  sum  of  25s.  of  expenses  to  the  said  Alexander 
Ritchie ;  and  in  respect  it  is  inexpedient  to  give  a  warrant  of 
poinding  and  sale,  ordain  instant  execution  by  imprisonment,  and 
grant  warrant  to  officers  of  Court  to  apprehend  the  said  William 
Gait  and  convey  him  to  the  prison  of  Ayr,  and  to  the  keeper 
thereof  to  receive  and  detain  him  for  the  period  of  two  months 
from  the  date  of  his  imprisonment,  unless  the  said  sum  of  £5 
sterling  and  expenses  shall  be  sooner  paid." 

G.ilt  havini^  been  incarcerated,  presento<l  a  bill  of  sus- 
pension and  liberation,  the  reasons  of  suspension  being — 

(1.)  That  the  complaint  was  irrelevant.  (2.)  That  it  was  not 
in  the  form  required  by  the  Master  and  Servant  Act  for  pro- 
ceedings before  the  Justices.     (3.)  That  the  Justices  nfused  to 


take  any  note  of  the  complainer*s  objections  to  the  competency 
or  relevancy  of  the  complaint.  (4.)  That  the  Joatices  refused 
to  take  any  note  of  the  evidence.  (5.)  That  the  deliverance  or 
pretended  judgment  found  a  contravention  proved,  there  being 
no  contravention  libelled.  (6.)  That  by  the  said  deliverance  or 
pretended  judgment  a  fine  was  inflicted  and  coats  found  due 
contrary  to  the  Statute. 

Argued  for  the  suspender — 

The  suspender  was  convicted  and  sentenced  under  sections  4 
and  9  of  the  Master  and  Servant  Act,  1867.     It  was  objected  in 

I  the  first  place  that  the  complaint  was  not  in  the  form  prescribed 
by  that  Act,  nor  was  it  brought  in  terms  of  the  Summary  Pn>- 

I  cedure  Act,  1864,  although  it  was  insisted  in  under  the  provi- 
sions of  the  latter  Act.  The  21st  section  of  the  Master  and 
Servant  Act  directed  that  the  Statutes  enumerated  in  Schedule  2, 

I  among  which  was  the  Summary  Procedure  (Scotland)  Act,  1864, 

I  should  apply  to  proceedings  under  the  Act,  except  as  far  as  any 
provision  of  the  Act  was  inconsistent  therewith.  The  present 
complaint  did  not  bear  that  it  was  brought  under  the  Summaiy 
Procedure  Act  by  having  the  usual  heading  *'  Under  the  Sam- 
mary  Procedure  Act,  1864,"  prefixed,  as  required  by  that  Actt 
(sect  4,  Schedule  A).  Notwithstanding  that  thus  no  notice 
was  given  that  it  was  intended  that  advantage  should  be  takes 
of  the  enactments  in  the  Summary  Procedure  Act^  the  pro- 
cedure taken  did  take  place  under  its  provisions.  No  notes  of 
the  evidence  were  taken,  and  expenses  were  awarded,  thoogh 
no  power  of  awarding  expenses  was  given  by  the  Master  sad 
Servant  Act.  No  doubt  the  Act  made  it  optional  to  use  the 
forms  annexed  to  it,  or  to  adopt  the  provisions  of  the  Summary 
Procedure  Act,  but  if  the  proceedings  were  carried  through 
under  the  provisions  of  the  latter  Act  its  forms  should  hare 
been  adopted  and  adhered  to. 

Secondly,  if  the  complaint  was  intended  to  be  brought  under 
the  Summary  Procedure  Act,  it  ought  to  have  set  forth  the 
different  alternatives  which  it  was  competent  to  the  Jnstiees 
to  have  adopted  on  conviction.  The  form  annexed  to  the  Sam- 
mary  Procedure  Act  for  a  complaint  under  a  Statute  (Schedule 
A,  2),  directed  that  the  **  penalty  and  its  alternative "  be  lel 
forth.  In  the  present  case  all  the  alternatives  open  to  the 
Justices  on  conviction  not  having  been  before  them  at  the 
time  of  pronouncing  sentence,  the  proceedings  were  incompeteit 
— ^Thomson  v.  Wardlaw,  High  Court,  January  23,  1865,  5  Irving 
p.  45,  ante,  voL  xxxvii.  p.  209 ;  Baird  v.  Rose,  Ayr,  September 
27,  1865,  5  Irvine,  p.  200,  ante,  vol  xxxviiL  p.  8. 

Further,  the  sentence  was  bad  by  reason  of  uncertainty.  It 
found  the  suspender  "guilty  of  the  contravention  charged.* 
while  there  were  various  alternatives  in  the  4th  section  of  the 
Master  and  Servant  Act^  each  of  which  would  warrant  a  com- 
plaint being  made. 

Lastly,  the  suspender  was  sentenced  to  pay  a  fine  of  £5  to  his 
employer,  with  25s.  of  expenses,  and  instant  execution  by  ia- 
priaoument  was  ordained  unless  these  sums  were  paicL  It  was 
incompetent,  in  terms  of  sections  9  and  13  of  the  Master  sod 
Servant  Act,  to  adjudge  the  whole  fine  to  be  paid  to  the  coa- 
plainer.  The  Justices  could  either  award  compensation  to  the 
party  complaining  or  impose  a  fine  (section  9) ;  where  a  fine  wm 
imposed  they  were  empowered  to  direct  that  a  part  not  exceed- 
ing one-half  of  such  fine,  when  recovered,  should  be  applied  te 
compensate  an  employer  or  employed  for  any  wrong  or  danu^t 
sustained  by  him  by  reason  of  the  Act  or  thing  in  respect  d 
which  the  tine  was  imposed  (section  13).  A  Magistrate  wai 
bound  to  adhere  strictly  to  the  directions  in  regaH.  to  the  die- 
posal  of  fines  contained  in  the  Statute  by  which  the  power  te 
impose  them  was  conferred — Lamond  v.  Baker,  February  IW 
ante,  vol.  xxxiL  p.  277  ;  see  also  M'Oallum  v,  M*LuUich,  High 
Court,  October  31,  1870,  1  Couper  486  ;  Ferguson  v.  Thiam, 
High  Court,  June  30,  1867,  4  Irvine,  p.  196,  anU^  vol  xzzir. 
p.  587. 

The  Court  directed  tbe  respondent's  argament  to  Um 
objections,  (1.)  that  the  alternative  penalties  were  notaet 
forth  in  the  complaint,  (2.)  that  the  whole  fine  ml 
awarded  to  tbe  complainer. 

Argued  for  the  respondent— 

The  first  objection,  being  one  agatost  the  fofm  of  the  tmr 
I  plaint,  was  excluded  by  section  20  of  the  Mistor  aad  Servui 
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Act — Holland  v.  Ganchalland  Coal  Company,  High  Courfc, 
December  24,  1867,  5  Irvine  561,  ante,  voL  xl.  p.  102.  Tlij 
complaint  in  the  present  case  was  in  precisely  the  same  form  a « 
the  complaint  in  the  case  of  Holland,  which  was  also  under  the 
Master  and  Servant  Act,  1867.  The  judgment  in  the  case  of 
Thomson,  cited  for  the  suspender,  proceeded  on  the  ground  that 
the  prayer  of  the  complaint  was  misleading. 

In  reganl  to  the  objection  on  the  ground  of  the  fine  having 
been  awarderl  to  the  employer,  the  word  **  fine  "  was  obviously 
intended  by  the  Justices  to  mean  compensation.  Compensation 
was  what  was  craved  in  the  complaint,  and  what  the  Justices 
intended  to  give.  No  notice  of  this  objection  was  given  in  the 
bill  of  suspension. 

At  advising — 

Lord  Cowan. — As  this  is  a  suspension  and  liberation,  and 
imprisonment  has  followed  upon  the  sentence,  we  must  see 
that  the  sentence  is  in  conformity  with  the  Statute  which  con- 
fers the  power.  There  are  several  alternative  penalties  which 
can  be  imposed, — one  of  these  being  that  **  where  no  amount 
of  compensation  or  damage  can  be  assessed,  or  where  pecuni- 
ary compensation  will  not,  in  the  opinion  of  the  Justices, 
Magistrates,  or  Sheriff  meet  the  circumstances  of  the  case,**  a 
fine  may  be  imposed  :  Another  part  of  the  section  refers  to  the 
case  where  compensation  is  asked  by  the  employer.  If  com- 
pensation is  to  be  assessed  to  the  party,  the  sentence  must  bear 
to  be  an  award  of  compensation.  Where  a  fine  is  imposed,  it  is 
provided  that  a  part,  but  not  exceeding  one-half,  may  be  given 
to  the  party.  Here  we  have  the  whole  fine  awarded  to  the 
party.  I  am  therefore  of  opinion  that  the  sentence  is  bad.  It 
is  very  possible  that  the  Justices  meant  compensation  when  they 
used  the  word  "  fine/'  but  we  must  deal  with  the  sentence  as  it 
was  pronounced. 

Lord  Neaves. — I  am  of  the  same  opinion.  The  Summary 
Procedure  Act  is  one  of  great  value,  and  facilitates  procedure. 
Complaints  have  been  made  that  in  some  cases  it  screens  irre- 
gularities ;  certainly  the  more  that  the  proceedings  are  protected 
from  examination,  the  more  incnmbent  is  it  that  the  final 
sentence  should  be  in  terms  of  the  Statute. 

If  the  Justices  did  not  know  the  difference  between  fine  and 
oompensation,  they  are  not  very  fit  for  their  office.  If  they  used 
the  wrong  word  by  mistake,  I  do  not  see  how  we  are  to  find 
that  out.  A  fine  is  a  pecuniary  punishment,  exigible  by  the 
Crown.  Compensation  is  the  private  right  of  the  party  for 
what  he  has  lost.  Either  is  competent,  but  under  this  provision 
that  if  a  fine  be  awarded,  a  part  may  be  given  to  the  party, 
(for  there  may  be  damage  sustained  the  amount  of  which  cannot 
be  assessed),  but  that  part  must  not  exceed  one-half.  I  do  not 
think  that  this  sentence  can  be  justified  on  the  ground  of  con- 
fusion in  the  minds  of  the  Justices,  and  I  do  not  think  we  have 
any  power  to  rectify  the  sentence. 

Lord  Justice-Clrrk. — In  regard  to  the  objection  that  all  the 
alternatives  competent  to  tlie  Justices  to  adopt  upon  conviction 
were  not  set  forth  in  the  complaint,  I  believe  your  Lordships  are 
of  opinion  with  me  that  the  case  of  Thomson  v.  Wardlaw,  Janu- 
ary 23, 1865,  must  now  be  held  to  have  proceeded  on  the  ground 
that  the  statement  in  the  conclusion  and  prayer  of  the  com- 
plaint of  the  alternatives  which  were  open  to  the  Magistrates 
to  adopt,  was  misleading,  and  that  the  case  of  Holland  r.  Ganch- 
alland Coal  Company,  December  24,  1867,  establishes  that  a 
oomplaint  praying,  as  the  present  complaint  does,  that  the  em- 
ployed be  summoned  and  adjudicated  upon  under  section  9  of 
the  Master  and  Servant  Act,  1867.  is  unobjectionable. 

With  reference  to  the  objtxition  raised  regarding  the  imposi- 
tion of  the  fine  and  awarrling  the  whole  to  the  employer,  the 
9th  section  introduces  for  the  first  time  a  provision  empowering 
the  Sheriff  or  Magistrates  to  award  compensation  to  the  party 
oomplaining.  It  leaves  it  to  the  Sheriff  or  Magistrates  where- 
ever  it  sbali,  in  their  opinion,  best  meet  the  circumstances  of 
the  case  to  award  it.  If  conifiensation  is  awanled,  it  goes,  of 
eoarse,  all  to  the  party.  There  is  power  given  also  to  impose  a 
fine  in  like  circumstances,  and  the  13th  section  of  the  Act  ap- 
plies to  that  case  only.  Under  that  section,  if  a  fine  be  imposed, 
they  are  empowered  to  direct  that  a  part  not  exceeding  one- 
lialf  of  stieh  fine  be  ajiplied  to  compensate  the  employer  or  em- 


ployed for  any  damage  sustained  by  him.  Here  a  fine  of  £5 
was  imposed,  and  the  whole  ordained  to  be  paid  to  the  employer. 
In  so  doing  the  Justices  exceeded  the  powers  conferred  in  the 
Statute.     I  agree  that  we  must  therefore  suspend  the  sentence. 

The  Court  pronounced  the  following  interlocutor — 

"  In  respect  that  the  sentence  directs  the  entire  fine  to  be 
paid  to  the  complainer  in  the  inferior  Court  contrary  to  the 
terms  of  the  ISth  section  of  the  Master  and  Servant  Act,  pass 
the  bill;  suspend  the  sentence  complained  of  simplicU^r,  and 
decern :  Find  the  suspender  entitled  to  expenses,  which  modify 
to  four  guineas,  and  for  which  and  one  guinea  as  the  dues  of 
extract,  decern  against  the  respondent.*' 

Lords  Justice-Clerk,  Cowan  and  Neaves. — Act.  (for  Sus- 
pentler),  Macdonald,  H.  J.  Moncreiff;  M*Ewen  and  Carment, 
W.S.,  Agents.— Alt.  J.  C.  Smith,  Strachan;  Andrew  Beveridge, 
S.S.C.  Agent — Justiciary  Chrk,  d.o. 


JuLYie,   187  3. 

HIGH  COURT  OF  JUSTICIARY. 

J.\MBS  Alexander  Waddell  Smith,  Suspender^ 

V.  James  Graham,  Respondent. 

Crime — Process — Suspension — Erasure  in  record  of  Inferior  Court 
— An  interlocutor  of  a  Police  Court  continuing  a  criminal 
diet  to  the  22d  current  bore  to  be  dated  19th  May  187  ,  the 
day  of  the  month  being  written  on  an  erasure,  and  the  year 
omitted  to  be  filled  in.  The  accused  appeared  at  the 
adjourned  diet,  ])leaded  not  guilty,  and  after  trial  was  con- 
victed. A  suspension  of  the  conviction  was  brought  on  the 
ground  that  no  interlocutor  continuing  the  diet  was  pro- 
nouncetl  and  signed  on  the  19th,  or  at  idl  events  that  such 
interlocutor  was  vitiated  in  essentialUmSf  and  the  libel  had 
therefore  fallen.  Held  that  the  accused,  having  appeared  and 
pleaded,  was  barred  from  founding  on  the  objection. 

This  was  a  suspension  of  a  conviction  obtained  before  the 
Police  Court  of  the  burgh  of  Kilsyth.  James  Alexander 
Waddell  Smith,  the  suspender,  was  served  with  a  com- 
plaint at  the '  instance  of  the  Procurator-fiscal  of  said 
burgh,  dated  17th  May  1873,  charging  him  with  assault 
and  breach  of  the  public  peace,  and  having  annexed  a 
warrant  citing  him  to  appear  before  the  Police  Court  at 
Kilsyth  upon  19th  May  1873.  Before  the  diet  he  re- 
ceived a  letter  from  the  Fiscal  intimating  that  he  need  not 
attend  in  respect  of  the  absence  of  a  witness  for  the  pro- 
secution, and  that  the  case  would  be  called  on  the  22d, 
The  record  bore  the  following  interlocutor  as  having 
been  pronounced  on  the  19  th  : — 

''Kilsyth,  l^th  May  187  («ic).— On  the  motion  of  the 
Procurator-fiscal,  continues  the  case  till  next  diet  of  Court,  till 
Thursday  the  22d  current  Maxcolm  Stark  Bailie." 

The  suspender  appeared  at  the  adjourned  diet  on  22d 
May  1873,  and  pleaded  not  guilty,  whereupon,  evidence 
having  been  adduced,  he  was  found  guilty  as  libelled, 
and  was  sentenced  to  pay  a  fine  of  twenty  shillings, 
and  failing  payment  to  be  imprisoned  for  a  period 
not  exceeding  twenty  days.  He  refused  to  pay  the  fine, 
and  was  imprisoned,  and  thereafter  paid  under  protest, 
and  was  liberated. 

It  appeared  upon  the  face  of  the  record  that  the  date 
of  the  above  interlocutor  adjourning  the  diet  bad  been 
written  upon  an  erasure,  and  that  the  year  had  been 
omitted  to  be  filled  in. 

The  suspender  averred  that  no  interlocutor  was  in  fact 
written  out  in  Court,  and  signed  by  the  sitting  magistrate 
on  the  19tb  May  1873,  continuing  the  diet  to  the  22d ; 
that  th^  interlocutor,  which  now  appeared  on  the  record  as 
having  been  written  out  and  signed  on  19th  May,  was 
written  out  on  the  22d  May,  before  the  suspender  was  asked 
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to  plead  ;  that  this  interlocutor  was  at  first  dated  the  22d 
May,  but  immediately  thereafter  the  figures  *'  22d  "  were 
erased  and  "  I9th  "  substituted,  in  order  to  make  it  appear 
that  the  interlocutor  had  been  written  and  signed  on  the 
19th.     These  allegations  he  oflfered  to  prove. 

He  pleaded — 

1.  The  Baid  diet  of  the  19th  May  having  been  a  peremptory 
diet  in  a  criminal  cause,  and  no  proceedings  having  been  taken 
upon  it,  and  no  interlocutor  having  been  pronounced  and  signed 
on  that  day  continuing  the  same  to  a  subsequent  day  certain, 
the  said  complaint  or  libel  fell  entirely,  and  could  not  afterwards 
be  taken  up  or  resumed.  2.  In  respect  the  said  interlocutor, 
bearing  to  be  dated  19th  May,  contained  a  material  misrepre- 
sentation in  the  matter  of  dat<s  the  whole  subsequent  procedure 
was  bad  in  law,  and  the  sentence  complained  of  ought  therefore 
to  be  suspended  and  quashed.  3.  The  interlocutor  bearing  to 
be  dated  19th  May,  having  been  irregularly  and  incompetently 
written  and  signed  on  the  22d  May,  there  was  an  essential 
vitiation  of  the  whole  procedure  under  which  the  said  sentence 
was  pronounced  or  passed,  and  the  complainer  was  accordingly 
entitled  to  have  the  said  sentence  quashed  or  suspended.  4. 
The  date  of  the  interlocutor  bearing  to  be  dated  19th  May, 
having  been  written  on  an  erasure,  the  said  interlocutor  and 
whole  subsequent  procedure  were  null  and  void.  5.  The 
respondent  was  bound,  in  the  circumstances,  to  have  passed 
from  the  said  complaint,  and  not  to  have  proceeded  further 
against  the  complainer  unless  on  a  new  libel. 

Argued  for  the  suspender — 

This  case  having  been  called  on  19bh  May  1873^  to  which 
diet  the  suspender  was  cited,  it  must  be  held  that  there  was 
nothing  done.  The  record  bore  it  was  true  that  an  interlocutor 
of  adjournment  was  pronounced ;  but  that  interlocutor  was 
vitiated  in  easentialibu^.  There  was  no  date.  The  error  in  the 
year  was  alone  fatal  to  the  interlocutor.  It  must  be  held  there- 
fore pro  non  scripto,  and  that  nothing  was  done  at  that  diet. 
The  diet  therefore  fell,  and  it  was  incompetent  for  the  Fiscal  to 
bring  forward  the  case  again  upon  the  221  of  May  1873.  It  can- 
not be  said  that  the  suspender  waived  the  objection  by  appearing 
and  pleading  on  the  22d.  The  record  being  before  thd  Judga  or 
in  the  hands  of  the  Clerk,  the  suspender  never  kuew,  and  had 
not  the  msans  of  knowing  of  the  objection.  Without  know- 
ledge there  could  be  uo  waiver.  The  suspender  not  having  been 
competently  before  the  Sheriff,  the  conviction  and  sentence  was 
null,  aad  ought  to  be  suspended— Clarksoaw.  Muir,  High  Court, 
July  19,  1871,  antSf  vol  xliii.  p.  589,  Couper,  vol  ii.,  p.  125  ; 
Thorburn  ».  Morrison,  Jedburgh,  Irvine,  vol.  L,  p.  205  ;  Steven 
and  Others  v.  Morrison,  High  Court,  December  5,  1853,  Irvine, 
vol.  i.,  p.  312  ;  Aniersoni;.  Allan,  Mirch  7, 18S3,  6  Macph.  557, 
ante,  vol.  xL  p.  291. 

At  advising — 

Lord  Justice-Clerk. — I  do  not  say  what  rule  we  might 
apply  were  a  date  wanting  in  an  interlocutor  of  the  Court  of 
Justiciary.  Bat  in  the  circumstances  of  the  present  case  [  do 
not  think  that  the  date  of  the  interlocutor  continuing  the  diet 
was  essential  The  objection  resolves  itself  into  one  against  the 
citation,  or  it  miy  be  against  the  jurisdiction.  The  accused 
came  voluntarily  into  Court,  took  his  trial,  and  received 
sentence.  Had  he  been  acquitted  he  could  not  again  have  been 
tried.  I  am  not  inclined  to  allow  a  proof  that  the  proceedings 
Were  not  regular. 

Lord  Cowan. — ^The  grounds  stated  by  your  Lordship  are 
sufficient.  Any  erasure  on  the  records  of  the  Court  is  most 
objectionable,  and  clerks  of  Court  should  be  careful  not  to  make 
such  erasures.  Any  alteration  ought  to  bear  the  express  sanction 
of  the  Judge.  But  a  party  will  not  be  allowed  to  seek  to  quash 
a  sentence  on  the  ground  that  there  is  an  erasure  in  the  record 
unless  it  be  inter  esaenticUia,  Here  upon  the  face  of  the  record 
there  can  be  no  doubt  regarding  the  date  to  which  ^he  diet 
had  been  continued  and  on  which  tha  final  sentence  was  pro- 
nounced, and  further,  if  the  suspender  intended  to  have  objected 
that  there  baing  no  proper  interlocutor  adjourning    the  diet, 


the  libel  had  therefore  fallen,  he  should  have  done  so  bsfore 
pleading.     I  have  no  doubt  the  suspension  should  be  refus^. 

Lord  Nbaves. — I  am  of  the  same  opinion.  I  do  not  deny 
that  criminal  diets  are  peremptory.  The  objection  is  oC  **  no 
process,"  aad  means  that  there  could  be  no  decision  in  favoar 
of  either  party.  If  the  accused  hal  been  acquitted  he  could 
not  have  been  tried  again.  Now  an  objection  of  **no  process  ** 
is  one  which  should  be  taken  in  the  first  instance.  The  accused 
is  not  entitled  to  go  on  with  the  case  and  take  his  chance  of 
acquittal,  and  then,  after  he  has  been  found  guilty  and  re<»ired 
his  sentence,  to  raise  an  objection  of  this  kind.  He  has  takes 
his  chance  of  the  plea  on  the  merits,  and  is  not  entitled  to  come 
to  us  to  get  off  on  a  preliminary  objection. 

Rejuse  the  hiU^  and  find  no  expenses  doe. 

Lords  Justice-Clerk,  Cowan,  and  Neaves. — Act,  {For  Sat- 
pender).  Brand  ;  William  Duncan,  S.S.C.  Agent, — AlL  MoaereiS; 
A.  R.  Duncan  ;  J.  Moncreiff,  W.S.  Agent. — Justiciary  Clerk. 
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second  diyisiox. 
UP.  James  Galt  (Alexander's  Judicial  Factor),  Purtuer 
and  Heal  Raiser,  v.  John  Miltjr  (Finlay's  Trustee), 
and  Others,  Defenders  and  Claimants. 

Succession — Venlinj — Trust — ^A.  took  the  title  to  heritable  isb- 
jects  which  he  had  purchased  in  the  names  of  oertun  pertooa, 
who,  by  deed  of  declaration  of  trdst,  declared  that  they  held 
the  subjects  in  trust,  inter  aHa,  for  the  payment  of  the  free 
yearly  proceeds  to  A.  during  his  life,  for  his  liferent  us 
alleuarly,  and  after  his  death  to  his  wife,  if  she  Burvived  lum. 
her  lifetent  to  be  reitrictable  to  such  extent  anl  in  an:k 
manner  as  might  be  tixed  by  A. ;  an  1  after  the  detenniaatiot 
of  the  foresaid  liferents,  in  trust  for  A.'s  children,  is  ssek 
shares  and  proportions  as  might  be  fixed  by  A.,  and  failing 
such  apportionment,  share  and  share  alike ;  declariog  tbi 
the  fee  of  the  shares  should  be  payable  after  the  determini- 
tion  of  the  said  liferents,  and  after  the  whole  children  vbo 
should  have  survived  A.  and  his  wife,  and  who  should  be 
alive,  had  attaioei  majority,  or  at  such  other  times  after  tb 
determination  of  the  said  liferents,  as  should  be  fixed  by  i. 
A.  died,  survived  by  his  wife,  and  without  fixing  the  shim 
of  the  children.  Held  that  the  children's  shares  of  the  estitB 
did  not  vest  till  after  the  death  of  the  wido  ^. 

Seb  ante^  vols.  zlii.  p.  418  and  zliv.  p.  98.  I 

The  late  John  Henry  Alexander,  proprietor  and  late  I 
manager  of  the  Theatre  Royal,  Dunlop  Street,  Glasgov, 
in  the  year  1829  purchased  the  subjects  known  as  the 
Theatre  Royal,  Glasgow,  and  took  the  conveyance  thereto 
in  favour  of  certain  persons  as  trustees  for  the  ends,  nses, 
and  purposes  to  be  declared  in  a  deed  of  declaratioo  of 
trust  to  be  executed  by  the  trustees.  The  trustees  wen 
duly  infeft  in  the  subjects. 

By  deed  of  declaration  of  trust,  dated  31st  December 
1830  and  Uth  January  1831,  the  trustees  declared  that     i 
they  held  and  were  infeft  in  said  subjects  thereby  con- 
veyed in  trust  for  the  following  purposes — 1st  to  4M,  For 
payment  of  certain  expenses  and  debts  of  Mr.  Alexander. 

"  Iq  the  5th  place,  but  only  after  we  are  freed  and  reUend 
from  all  reasonable  obligations  come  under  by  as,  in  trast  for 
the  payment  of  the  free  yearly  proceeds  or  rents  thereof  to  the 
said  Henry  Alexander,  during  his  life,  for  his  liferent  use  alles* 
arly,  and  after  his  death,  in  the  event  of  his  being  sorrived  hf 
Mrs.  Elizabeth  Riddell  or  Alexander,  his  spouse,  in  trust  for 
the  payment  to  the  said  Mrs.  Elisabeth  Riddell  or  Alexsnder, 
in  like  manner,  of  the  free  yearly  prooeeda  or  rants  thereof 
during  her  life,  for  her  liferent  use  alleoarly  ;  it  being  decUrsi 
that,  in  the  event  of  the  said  Mrs.  Slisabeth  Riddell  or  Alex- 
ander surviving  the  said  John  Henry  Alexander*  and  manyiB$ 
again,  or  of  her  doing  anything  inoontislettk  witli  agMdaadf** 
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8])€ctable  moral  character,  the  eaid  liferent  shall,  upon  such  mar- 
riage or  immoral  conduct,  eo  ipso  cease  and  determine,  and  re- 
Btrictable  the  said  liferent  to  such  an  extent,  and  in  such 
manner,  as  may  be  fixed  by  any  ]>robative  writing  to  be  sub- 
scribed by  the  said  John  Henry  Alexander,  even  on  deathbed  ; 
declaring  that  the  foresaid  provisions  in  favour  of  the  said  John 
Henry  Alexander  and  Mrs.  Elizabeth  Kiddell  or  Alexander,  and 
his  or  her  interest  in  the  present  trust,  shall  be  nowise  attach- 
able for  debt,  but  that  the  same  shall  be  considered  alimentary, 
and,  after  the  determination  of  the  foresaid  liferents,  in  trust 
for  the  whole  lawful  children  of  the  present  marriage  between 
the  said  John  Henry  Alexander  and  Mrs.  Elizabeth  Kiddell  or 
Alexander,  in  such  shares  and  proportions  as  shall  be  6xed  and 
determined  by  any  probative  writing  subscribed  by  the  said 
John  Henry  Alexander,  as  before  mentioned,  and  failing  such 
writing,  then  share  and  share  alike  ;  declaring  that  the  fee  or 
principal  of  the  shares,  or  interest  of  the  said  children,  shall  be 
payable  after  the  determination  of  the  said  liferents,  and  after 
the  whole  children  who  shall  have  survived  the  said  John  Henry 
Alexander  and  Mrs.  Elizabeth  Eiddell  or  Alexander,  and  who 
shall  be  alive,  shall  have  attained  majority,  or  at  such  other 
times  after  the  determination  of  the  said  liferents,  and  under 
such  conditions  or  provisions  as  shall  be  fixed  by  the  said  John 
Henry  Alexander,  in  any  writing  to  be  left  by  him  as  before 
mentioned  ;  it  being  hereby  provided  that  after  the  deter- 
mination of  the  said  liferents,  it  shall  be  in  the  power  of  the 
trustees,  or  a  majority  of  them,  to  make  payment  to  the  said 
children  yearly  of  fiuch  part  of  the  free  proceeds  or  rents  of  the 
trust-subjects,  as  shall  in  their  discretion  be  necessary  for  their 
maintenance  and  support  in  a  respectable  manner,  the  remainder 
of  the  said  rents  being  accumulated  and  massed  with  the  trust- 
funds,  and  payable  at  the  dates  and  under  the  conditions  fore- 
said.'* 

The  deed  of  declaration  of  Irnst  further  declared 
that  the  trustees  had  powers  to  borrow  money,  and  grant 
heritable  securities  therefor,  over  the  trust -property,  to 
appoint  factors,  to  assume  new  trustees,  to  sell  and  dispose 
of  said  subjects,  and  to  resign  ofiSce ;  and  further,  it  con- 
tained a  provision  that  the  trust  shall  continue  to  subsist 
**  aye  and  until  the  whole  purposes  thereof  are  fulfilled," 
and  "  until  the  same  can  be  wound  up,  on  the  shares  of  the 
parties  interested  therein  as  fiars  becoming  payable  as 
before  mentioned." 

Mr.  Alexander  died  on  I5tb  December  1851,  leaving 
a  testament ;  but  it  did  not  fix  and  determine  the  shares 
of  his  children  in  the  fee  of  the  trust-estate.  He  was  sur- 
vived by  his  wife,  Mrs.  Elizabeth  Riddell  or  Alexander, 
-who  died  upon  the  8th  day  of  April  1872,  and  by  four 
children,  one  of  whom  was  Mrs.  Mary  Anne  Alexander  or 
Finlay,  who  married  on  30th  June  1845  John  Finlay, 
carver  and  gilder  in  Glasgow.  Mr.  Finlay  died  upon  19th 
March  1872. 

Three  of  the  trustees  named  by  Mr.  Alexander  accepted 
tbe  trust,  and  the  trust  was  administered  by  them  and  by 
tmstees  assumed  by  them,  down  to  December  1864,  when 
the  trustees  then  in  office  resigned,  and  the  pursuer,  Mr. 
James  Gait,  C.A.,  was  appointed  judicial  factor  on  the 
trust-estate. 

On  28th  February  1852,  Mrs.  Finlay  and  her  hus- 
band, who  had  married  without  an  antenuptial  con- 
tract, entered  into  a  postnuptial  contract  of  marriage, 
whereby,  inter  alia^  Mrs.  Finlay,  with  the  consent  of  her 
said  husband,  and  the  spouses  with  miitual  assent  and  oon<- 
sent,  gave,  granted,  assigned,  disponed,  and  made  over  to 
and  in  favour  of  themselves,  and  certain  persons  therein 
mentioned  as  trustees,  without  prejudice  to  the  general 
estate  of  the  said  spouses  thereby  conveyed,  all  right,  title, 
and  interest,  "which  she  or  the  said  John  Finlay,  her  hus- 
band, now  has  or  may  hereafter  have  in  the  succession  or 
eafateB,  heritable  and  moveable,  of  her  father,  the  said  de- 
ceased John  Henry  Alez&nder,  and  also  all  right,  title, 


and  interest  which  fche  n^ny  have  in  the  tuccefsion  or  estates 
of  her  mother,  the  said  Elizabeth  Alexander.'* 

This  postnuptial  contract  was  registered  on  7th  Decem- 
ber 1857,  and  it  and  the  assignation  therein  contained  were 
duly  intimated  to  the  pursuer,  as  judicial  factor,  on  29th 
November  1865.  The  estates  of  the  said  John  Finlay 
were  sequestrated  in  the  year  1858,  and  the  defender,  John 
Miller,  was  appointed  tiustee  thereon.  Mr.  Finlay  remained 
undischarged  under  his  sequestration  at  the  date  of  his 
death. 

In  consequence  of  the  death  of  Mrs.  Alexander,  the  life- 
rent of  the  trust-estate  came  to  an  end ;  and  under  the 
fifth  purpose  of  the  trust  the  fee  fell  to  be  divided  in  equal 
portions  among  Mr.  Alexander's  four  children. 

The  one- fourth  share  of  the  trust-estate  effeiring  to  Mrs. 
Finlay  was  claimed  by  (1.)  John  Miller,  as  trustee  on  the 
scquesiratcd  estate  of  John  Finlay,  her  husband,  and  (2.)  ly 
the  trustees  acting  under  the  postnuptial  contract  I  etween 
her  and  her  husland.  The  judicial  factor  accordingly 
rnised  the  present  action  of  niultipltpoinding  and  exonera* 
tion. 

The  trust-estate  in  the  hands  of  the  judicial  factor 
consisted  of  £12,125.  The  subjects  ofwhich  the  trust-estate 
originally  couFitted  having  been  burned  down  in  1863, 
the  trustees  then  acting  sold  the  site  of  the  theatre  and 
its  ruins,  and  recovered  the  sums  due  under  policies  of 
insurance.  The  proceeds  of  the  sale  and  policies  formed 
the  fund  in  medio. 

The  trustee  on  Mr.  Finlay's  sequestrated  estate  pleaded, 
inter  alia — 

1.  Upon  a  Eonnd  constmotion  of  the  conveyance  and  relative 
deed  of  declaration  of  tiust,  the  interest  of  the  children  of  Mr. 
and  Mrs.  Alexander  under  the  same  vested  in  them  at  the  date 
of  the  said  deed,  or  at  all  events  prior  to  the  sequestration  of 
Mr.  Finlay,  and  the  said  interest  was  and  is  in  law,  as  it  is  in 
fact,  moveable.  2.  The  rights  or  claims  of  A)r.  Finlay,  as 
husband  of  Mrs.  Mary  Anne  Alexander  or  Finlay,  not  having 
been  renounced  or  excluded  at  the  date  of  their  marriage,  Mrs. 
Finlay*8  interest  under  the  said  deed  of  declaration  of  trust 
fell  absolutely  under  Mr.  Finlay *s  ^'i/«  mariti,  and  was  carried  to 
the  pursuer  as  trustee  on  his  sequestrated  estate,  by  virtue  of 
his  act  and  warrant. 

Mr.  and  Mrs.  Finlay 's  marriage-contract  trustees  pleaded, 
inter  alia — 

6.  Separatim^  The  fund  in  medio  being  a  wrrogatvm,  for  an 
heritable  subject,  was  heritable  in  regard  to  the  succession  of 
Mr.  Alexander  and  the  rights  of  Mrs.  Finlay  and  her  husband, 
and  could  not  fall  under  the  jus  mariti^  or  be  afl*ected  by  the 
sequestration  of  John  Finlay.  7.  The  fund  in  medio  not  having 
vested  in  the  children  of  Mr.  Alexander  until  the  termination  of 
the  liferents,  Mrs.  Finlay*8  share  thereof  could  not  in  any  view 
fall  under  the  jvs  marilit  or  be  afi'ected  by  tbe  sequestration  of 
her  husband,  who  predeceased  that  period. 

The  Lord  Ordinary  (Ormidale)  pronounced  the  fo!« 
owing  interlocutor : — 

"  IIM  March  1878.— Sustains  the  claim  for  Mr.  and  Mrs.  Fin- 
lay*s  marriage-contract  trustees  ;  and  repels  the  competing  claim 
for  Mr.  Miller,  the  trustee  on  Mr.  Finlay*8  sequestrated  estate  : 
Therefore  ranks  and  prefers  on  tbe  fund  in  medio  the  claimants, 
Mr.  and  Mrs.  Finlay 's  marriage-contract  trustees,  in  terms  of 
their  claim,  and  decerns  against  the  pursuer,  the  holder  of  the 
fund  in  medio^  for  payment  accordingly :  Finds  the  claimants, 
Mr.  and  Mrs.  Finlay's  marriage-contract  trustees,  entitled  to  the 
expenses  incurred  by  them  in  the  competition  as  against  said 
other  claimant,**  etc. 

"  Note. — The  circumstances  of  this  case  are  peculiar ;  and  the 
questions  raised  by  the  competing  claimants  are  not  unattended 
with  difficulty. 

'*  Tbe  late  Mr.  Alexander,  whose  estate  is  in  dispute,  purcliase4 
in  1829  the  subjects  forming  the  Theatre  Boyal  of  GlasgoWi 
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talking  the  title  thereto  in  favour  of  certain  individuals  as  trus- 
tees ;  and  by  a  subsequent  deedj  dated  in  1830  and  1831,  thest' 
trustees  declared  that  they  held  the  trust  subjects  for  the  pur- 
poses, amongst  others,  of  paying  off  certain  expenses  and  debtii 
of  Mr.  Alexander,  and  in  the  fifth  place,  for  the  purpose  of 
holding  the  subjects  in  trust  for  payment  of  the  free  yearly  pro- 
ceeds or  rents  to  Mr.  Alexander  *  during  his  life  for  his  liferent 
use  aUenarly,'  and  after  his  death,  in  the  event  of  his  being 
survived  by  Mrs.  Elizabeth  Kiddell  or  Alexander,  his  spouse,  in 
payment  to  her  *  of  the  free  yearly  proceeds  thereof  during  her 
life,  for  her  liferent  use  allenarly.*     In  the  same  purjwse  of  the 

.  deed  the  fee  or  capital  is  destined  to  Mr.  Alexander's  children 
as  afterwards  referred  to. 

**Mr.  and  Mrs.  Alexander  were  survived  by  four  children  i 

■  three  of  whom  were  bom  prior  to  the  execution  of  the  declara^ 
tory  trust-deed  ;  and  one  of  these  children  was  Mrs.  Fin  lay, 

•  whoso  marriage-contract  trustees  are  claimants  in  the  present 

•  process. 

**Mr.  Alexander  died  on  15th  December  1851,  leaving  a 
testament,  but  it  did  not  fix  or  determine  the  shares  of  bii^ 
children  in  the  fee  or  capital  of  the  trust-estate.  He  was  sur^ 
vived  by  his  wife,  who  die<l  on  8th  April  1872,  when  the  life- 
rents terminated. 

**  The  present  dispute  relates  to  the  fourth  share  of  the  trust- 
estate  falling  to  Mr.  Alexander's  daughter,  Mrs.  Finlay,  who  is 
still  alive.  Her  husband,  Mr.  Finlay,  die<l  on  19th  March  1872. 
.  It  is  claimed  by  their  marriage-contract  trustees,  in  virtue  of  a 
postnuptial  contract  executed  by  them  on  28th  February  1852, 
whereby  they  conveyed  to  the  claimants  all  the  rights  and 
interests  which  they  then  had  or  might  thereafter  have  in  thr 
succession  or  estates,  heritable  or  moveable,  of  her,  Mrs.  Finlay^s^ 
father,  Mr.  Alexander. 
'  "  On  the  other  hand,  Mr.  Finlay  having  been  sequestrated  as 
a  bankrupt  in  1860,  tlie  fund  now  in  question  is  claimed  by  Mr. 
Miller,  the  trustee  in  the  sequestration,  for  his  creditors. 

**  Which  is  the  preferable  claim  depends  on  when  it  is  to  be 
held  that  Mrs.  Finlay's  share  of  the  trust  jiroperty  in  question 
vested,  and  whether  it  is  to  be  held  as  moveable  or  real  estate. 
If  it  is  to  be  held  as  of  the  nature  of  moveable  estate  and  as 
having  vested  in  Mrs.  Finlay  at  the  date  of  the  declaratory  trust- 
deed  in  1830,  as  was  contondeti  for  by  Mr.  Miller,  or  even  on  the 
death  of  Mr.  Alexander  in  1851,  as  was  alternatively  contended 
for  by  him,  it  fell  to  her  husband  jure  mariti,  and  was  carried  to 
the  trustee  on  his  sequestrated  estate  in  1860.   If,  however,  the 
fund  did  not  vest  in  Mrs.  Finlay  till  the  death  of  her  mother,  | 
Mrs.  Alexander,  in  1872,  as  was  contended  for  by  the  marriage-  I 
contract  trustees,  or  if  it  is  to  be  held  as  of  the  nature  of  real  or  I 
.  heritable  estate,  as  was  also  contended  for  by  them,  it  could  not 
fall  under  the  sequestration  of  Mr.  Finlay,  and  could  not  be  ! 
carried  to  Mr  Miller  as  trustee  in  his  sequestration,  but  on  the 
contrary,  must  now  belong  to  the  claimants,  Mr.  and  Mrs.  Fin- 
lay's  marriage-contract  trustees. 

"The  LokI  Ordinary,  holding  the  funds  or  estate  in  question 
not  to  have  vested  in  Mrs.  Finlay  till  the  death  of  her  mother, 
Mrs.  Alexander,  in  1872,  has  preferred  the  claim  of  her  and  her 
husband's  marriage-contract  trustees.  There  are  various  con- 
siderations arising  from  the  terms  of  the  declaratory  trust-deed, 
which  have  led  the  Lord  Ordinary  to  this  conclusion.  That  deed 
expressly  bears  that  it  was  only  after  the  termination  of  the  life- 
rent of  Mr.  and  Mrs.  Alexander,  that  the  trustees  were  to  hold 
the  trust-estate  for  their  children  ;  and  not  only  was  no  beneficial 
interest  in  it  to  be  enjoyed  by  the  children  or  any  of  them,  till 
after  the  termination  of  the  liferents,  but  there  is  a  declaration 
in  the  deed  of  great  importance,  as  it  appears  to  the  Lord  Ordi- 
nary, in  reference  to  the  question  of  vesting,  not  only  to  the 
effect  that  the  fee  or  principal  *  of  the  shares  or  interests  of  the 
children  should  be  payable  after  the  determination  of  the  said 
liferents,'  but  also  to  the  effect  that  such  payment^  should  not 
be  made  till  *  after  the  whole  children  who  should  have  survived 
the  said  John  Henry  Alexander  and  Mrs.  Elizabeth  Riddell  or 
Alexander,  and  who  shall  be  alive,shall  have  attained  majority,  or 
at  such  other  terms  after  the  determination  of  said  liferents,' 
as  shall  be  fixed  by  Mr.  Alexander.  Now  although  this  part  of 
the  trust-deed  is  not  very  clearly  or  well  expressed,  the  Lord 
Ordinary  cannot  doubt  that  it  was  intended  to  mean,  and  must 
be  held  to  mcau,  that  the  children  were  not  to  have  any  bene- 
'^'*^\  enjoyment  till  after  the  determination  of  the  liferents,  and 


also  that  the  trust-estate  was  to  be  divided  among^  the  chil- 
dren alone  who  might  survive  the  liferenten,  and  might  be  then 
alive.  In  short,  there  is  here,  the  Lord  Ordinary  thinks,  if  not 
a  clear  and  distinctly  expressed,  a  plain  and  uDmistakeable  sur- 
vivorship implied,  having  reference  to  the  termination  of  the 
liferents.  And  if  the  Lord  Ordinary  be  right  in  this  view,  it 
must,  he  thinks,  be  held  to  follow  on  the  principle  of  the  judg- 
ment of  the  House  of  Lords  in  Young  r.  Kobertaon  (February 
1862,  4  Macq.,  p.  314,)  that  the  children's  shares  of  the  estate 
in  question  did  not  vest  till  after  the  determination  of  the 
liferents,  or  in  other  words  till  the  period  of  dist^ibutioiL 
On  any  other  footing  it  is  difficult  or  ratiier  impossible,  in  the 
opinion  of  the  Lord  Ordinary,  to  onderstand  that  portion  of  the 
declaratory  deed  of  trust  above  referred  to  and  x**rtly  quoted, 
and  if  so,  the  reasoning  of  the  noble  and  learned  Lords  who  took 
part  in  the  judgment  in  the  case  of  Young  r.  Robertson  a(<pean 
to  the  Lord  Ordinary  to  be  as  applicable  to  the  present  as  to 
that  case.  And  the  same  principle  had  been  previously  given 
effect  to  by  this  Court  in  Newton  v.  Thomson  and  Others  (27tli 
January  1849),  11  D.  452,  where  Lord  FuUerton  expressed  as 
opinion  which  apiiears  to  the  Lord  Ordinary  to  haye  a  material 
bearing  on  the  present  case. 

"  If  the  Lord  Ordinary  is  right  in  his  view  of  the  question  of 
vesting  as  now  explained,  it  follows  that  the  fund  now  in  medb 
could  not  have  fallen  to  Mrs.  Finlay's  husband,  jure  fnariti,  or 
been  carried  to  the  trustee  in  his  sequestration,  and  consequentlj, 
that  it  is  unnecessary  to  consider  whether  it  is  of  the  nature  d 
heritable  or  moveable  estate,  for  whether  it  is  to  be  held  to  be 
the  one  or  the  other,  if  it  did  not  vest  till  after  the  deteiuuDS- 
tion  of  the  liferents,  which  occurred  at  the  death  of  Mra  Alex- 
ander on  8th  April  1872,  it  could  not  have  fallen  under  tbe/it 
jnariti  of  Mr.  Finlay,  whohad  pre\'iously  died  on  the  19th  ofMarck 
1872.  And  neither,  for  the  same  reason,  is  it  necessary  to  is> 
quire  whether  Mr.  and  Mrs.  Finlay's  marriage-contract  was,  or 
was  not,  intimated  as  averred  in  Article  5  of  the  condescen- 
dence for  the  trustees  acting  under  that  deed.*' 

The  trustee  on  Finlay's  sequestrated  estate  reclaimed, 
and  argued — 

The  fund  vested  in  Mrs.  Finlay  before  the  execution  of  tbe 
postnuptial  contract  in  1852,  and  passed  by  the  assignation  of 
marriage  to  Mr.  Finlay.  The  vesting  took  place  at  the  date  of 
the  execution  of  tlie  deed  of  declaration  of  trust.  The  convcj* 
ance  in  the  deed  was  a  de  pircMeiUif  not  a  mortis  cauMt  convey- 
ance. Throughout  the  whole  deed  there  were  strong  indicatiooi 
of  the  intention  that  the  trustees  were  to  hold  for  the  children. 
The  children  took  an  immediate  right  in  virtue  of  the  convey- 
ance  to  the  trustees.  The  right  in  the  subjects  had  never  vetted 
in  the  parent ;  it  had  been  taken  direct  to  the  trustees— Tnrn- 
bull  V.  Tawse,  April  15,  1825,  1  W.  and  S.  80  ;  Smitton  r.  Tod, 
Dec.  12,  1839,  ante,  vol.  xii.  p.  241,  and  2  D.,  225  ;  Napier  c 
Orr,  Nov.  18,  1864,  ante,  vol.  xxxvii.  p.  33.  The  shares  wew 
payable  not  to  surviving  children,  but  to  Ufhole  latrful  children, 
which  clearly  indicated  that  the  shares  vested  whenever  tki 
children  were  bom.  Moreover,  there  was  no  mention  of  m- 
vivorship  at  alL  The  shares  were  payable  upon  majority  of  aU; 
any  child  predeceasing  could  have  transmitted  ita  share. 

The  case  of  Young  v.  Robertson,  cited  by  the  Lord  Ordinaiy, 
had  no  application  ;  in  that  case  there  was  a  survivorship  claose. 
In  the  case  of  Romanes  v,  Riddell,  Jan.  13,  1865,  antty  voL  xxxviL 
p.  167,  the  same  language  was  used  as  in  this  case,  and  it  vai 
hold  that  there  was  a  vested  interest. 

On  the  question  as  to  whether  the  succession  was  beri- 
table  or  moveable,  the  following  authorities  were  refeired 
to:— 

Advocate-General  V.  Bhu^kbum's  Trustees,  Nov.  27»  1847,Ez(^ 
Rep.  30,  and  10  D.,  166 ;  Buchanan  v.  Angus,  May  15,  1862, 
4  Macq.,  374,  ante,  voL  xxxiv.  p.  502  ;  Durham  Weir  v.  Lo(d 
Advocate,  June  22,  1865,  anU,  vol  xxxvii  p.  522. 

At  advising — 

Lord  Justtci«-Clerk. — The  deed  in  reference  to  which  tfct 
questions  before  us  arise,  relates  to  the  purchase  of  a  theatre  bf 
the  late  Mr.  John  Alexander  with  his  own  fiiiid%  aad  the  titbi 
were  taken  in  the  name  of  certain  parties  aa  laiMJiw,  The  dssdii 
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not  a  tnist  conveyance,  but  a  dpclaratiou  of  trust,  and  its  pro- 
visions are  of  two  kinds,  which  are  separate  and  distinct.  In 
the  first  ])lace,  there  is  the  creation  of  a  real  security,  for  the 
payment  of  certain  obligations  of  Mr.  Alexander,  and  the  estate 
is  to  be  held  by  the  trustees  for  that  ])urpo8e.  In  this  respect 
the  conveyance  is  only  in  security,  and  Alexander  is  not  divested 
of  the  radical  right.  Then,  in  the  second  place,  there  arc  tiie  pro- 
visions contained  in  the  fifth  purpose  of  the  deed,  in  which  th«: 
trustees  declare  that  they  hold  the  subjects  in  trust  for  payment  of 
the  free  yearly  i)rocceds  or  rents  to  Mr.  Alexander,  **  during  hU 
life  for  his  liferent  use  allenarly,'*  and  after  his  death,  in  event  of 
his  being  survived  by  Mrs.  Elizabeth  Hiddell  or  Alexander,  hia 
spouse,  in  payment  to  her  "  of  the  free  yearly  proceeds  thereof 
during  her  life,  for  her  liferent  use  allenarly,''  "  and  after  the 
determination  of  the  foresaid  liferents,  in  trust  for  the  whole 
lawful  children  of  the  present  marriage,  .  .  <  .declaring  that 
the  fee  or  principal  of  the  shares  or  interest  of  the  said  children 
shall  be  payable  after  the  determination  of  the  said  liferents^ 
and  after  the  whole  children  who  shall  have  survived  the  said 
John  Henry  Alexander,  and  Mrs.  Elizabeth  Kiddell  or  Alexander, 
and  who  shall  be  alive,  shall  have  attained  majority." 

Now  under  this  part  of  the  deed  there  are  three  questions  pre- 
sented to  us  (1.)  Bid  the  declaration  of  trust  divest  Alexander  of 
the  fee  of  the  estate  at  all  ?  (2. )  If  he  was  to  any^extent  divested  of 
the  fee,  did  the  shares  of  any  of  the  children  vest  from  the  time 
of  the  trustees'  infeftment  ?  and  (3.)  Was  such  share  moveabk 
or  heritable  ?  This  latter  question,  however,  is  not  now  before 
us. 

On  the  first  question  I  have  great  doubt  whether  this  deed 
divests  Alexander  at  all,  not  because  it  is  not  perfectly  possible 
for  a  i)arent  to  divest  himself  of  the  fee  of  his  estate  during  hie 
life,  or  that  in  such  a  case  the  fee  might  not  vest  in  the  chil- 
dren at  once,  but  because  the  whole  conception  of  this  deed  is  to 
retain  to  Alexander  his  control  over  the  property.     In  the  first 
place,  there  is  a  joint  liferent  to  himself  and  his  wife,  but  in 
reference   to  the  wife's  liferent  there  is  the  ])rovision  that  it 
shall  be  *'  restrictable  to  such  extent  and  in  such  manner  as  may 
be  fixed  by  any  probative  writing  to  be  subscribed  by  the  said 
John  Henry  Alexander,  even   on   death-bed."     So  it  is  clear 
that  the  wife  had  no  vested  interest  in  the  estate,   or  at  all 
events,  that  her  interest  was  subservient  to  the  control  of  the 
husband.    And    in    regard    to  the  children's    provisions  it   is 
provided  that   they   shall   be  paid  at  such  time  and   in   such 
shares    and    profiortions,    and    under    such    conditions    and 
provisions,"  as  shall   be   fixed   and    determined   by   any   pro- 
EMttive  writing  subscribed  by  the  said  John  Henry  Alexander." 
J^ow  I  cannot  read  these  provisions  without  coming  to  the  con- 
clusion that  Alexander  intended  to  keep  in  his  own  hand  as  much 
power  as  was  compatible  with  the  form  of  the  deed,  and  I  think 
it  very  material  to  observe  that  the  trustees  declare  that  the  trust 
is  not  for  the  children  until  the  determination  of  the  liferent, 
and  that  until  tha^  event  they  arc  not  in  a  position  to  hold  the 
estate  for  the*  children.     So  is  a  deed  of  this  kind  a  deed  of  di- 
▼estiture  at  all  ?     Now  I  do  not  think  it  necessary  to  give  an 
absolute  opinion  on  that  point,  but  I  think  it  would  be  extremely 
difficult  for  the  children  to  maintain,  in  a   question  with  credi- 
tors of  their  father,  that  he  had  divested  himself  of  the  estate. 
I  think  that  Alexander  retained  the  radical  right. 

Then,  in  regard  to  the  second  question,  I  think  that  the  Lord 
Ordinary  has  taken  a  sound  view,  and  that  there  was  no  vesting 
of  the  children's  shares  of  the  estate  until  the  determination  of 
the  liferents,  that  is,  at  the  death  of  Mrs.  Alexander.  Mr. 
Iiorimer  argued  perfectly  soundly  when  he  said  that  a  mere  power 
of  distribution,  or  the  postponement  of  the  term  of  payment,  wiU 
not  prevent  the  fund  vesting  a  morte  tetftataris.  But  Mr.  Lorimer 
lias  to  show  that  this  is  a  case  in  which  the  vesting  takes  ]>lace 
«t  once.  I  do  not  think  that  it  is  so,  for  ]»ayment  is  directed  to 
be  made  "  after  the  determination  of  the  liferents,  and  after  the 
"whole  children  who  shall  have  survived  the  said  John  Henry 
Alexander  and  Mrs.  Elizabeth  Kiddell  or  Alexander,  and  who  shall 
be  aliTe,  shall  have  attained  majority."  That  shows  that  there 
is  no  vesting  until  the  termination  of  the  liferents.  And  what 
aukkes  this  more  clear  is  the  fact  that  there  is  no  certain  term 
of  payment  fixed,  for  immediately  after  the  clause  which  I  have 
just  read  it  is  provided  alternatively,  that  payment  shall  be  '*  at 
■uch  other  times  after  the  determination  of  the  said  liferents, 
M  shall  be  fixed  by  the  said  John  Henry  Alexander,  in  any 


writing  to  be  left  by  him."  I  do  not  think  there  has  ever  been  a 
case  in  which  vesting  has  been  held  to  take  place  in  conditions 
like  these. 

As  to  the  question  of  survivorship,  I  agree  with  the  Lord 
Ordinary  that  there  is  clearly  a  survivorship  implied,  but  it  is 
not  necessary  to  go  into  details. 

I  am  of  o])inion  that  we  should  adhere  to  the  interlocutor  of 
the  Lojd  Ordinary. 

Lord  CkawAHf  concurred. 

Lord  Bekholhe. — I  concur  with  the  opinions  that  have  been 
deUvered.  My  judgment  is  mainly  founded  on  the  clause  in  the 
trust-deed  (which  I  think  is  in  itself  decisive)  that  the  trust  in 
favour  of  the  children  is  not  to  commence  until  the  termination 
of  the  liferents.  The  trustees  had  a  power  of  sale  in  conjunc- 
tion with  the  father,  or  in  conjunction  with  any  persons  that  he 
might  appoint  to  concur  with  him  in  a  sale ;  but  until  the  sale 
has  been  completed  in  either  way,  it  does  not  a])])ear  to  me 
that  the  nature  of  the  heritable  property  is  affected.  It  is 
burdened  with  two  liferents,  but  it  remains  heritable  until  it  is 
sold.  No  doubt,  the  interest  of  the  children  may  be  vested,  and 
it  probably  is  vested,  when  the  trust  in  their  favour  commences, 
viz.,  at  the  termination  of  the  liferents ;  and  it  may  then  be 
I  regarded  as  an  interest  of  a  moveable  kind.  But  I  am  at  a  loss 
I  to  see  any  reason  for  vesting  the  interest  of  the  children  before 
I  the  commencement  of  the  trust  in  their  favour.  On  that  view, 
I  a  share  of  the  fee  would  vest  in  each  child  as  soon  as  it  was  bom, 
even  though  it  should  die  before  attaining  the  years  of  dis- 
cretion. It  is  very  difiScult  to  hold  this  view  to  be  correct ;  for 
it  is  not  generally  regarded  as  at  all  desirable  in  settlements  of 
this  kind  that  the  children  should  be  able  during  their  parents* 
lives  to  raise  money  on  their  future  interests.  I  can  see  nothing 
in  the  deed  now  before  us  indicating  any  intention  that  the 
children  should  be  entitled  to  draw  upon  their  shares  of  the  fee, 
until  the  termination  of  the  liferent  interests  of  their  parents. 
I  therefore  cannot  but  concur  in  the  opinions  'vi  hich  have  been 
delivered. 

LoKD  Neayes  concurred. 

Adhere. 

For  the  Trustee  on  the  sequestrated  estate  of  John  Finlay^ 
Balfonr,  J.  C.  Lorimer ;  Gibson  and  Ferguson,  W.S.  Agents,— 
For  Mr.  and  Mrs.  F'tnlay's  Marriage- contract  TrusteeSy  Millar, 
Q,C.,  Guthrie  ;  William  Oflicer,  S.S.C.  Agent,--^.  Clerk. 

D.G. 


July  18,  1873. 

FIRST  DIVISION — (XEINDS.) 

SiK  James  Colquhoun,  Condescender^  v.  The  Rev.  John 

Lawrie  Fooo,  Ohjector  (Locality  of  Row). 

Teinds — Overpayments — Prescription — SubvalucUion —  Valuation 
and  A pprobation — Locality — DereUnquvshment — Surrendt  r — 
In  a  surrender  by  a  heritor  of  the  teinds  of  his  lands,  which  was 
objected  to  by  the  minister  on  the  ground  that  he  had  acquired 
prescriptive  right  to  overpayments  out  of  the  teinds  of  some 
of  the  lands,  held  (1.)  on  the  authority  of  the  case  of  Maderty, 
9th  July  1817,  F.C.  371,  that  where  payments  in  excess  of 
subvaluations  had  been  made,  for  upwards  of  40  }ears,  under 
final  decrees  of  locality  pronounced  prior  to  approbations  of 
the  subvaluations,  these  payments  must  be  continued ;  (2.) 
that  the  case  of  Maderty  did  not  apjdy  to  cases  where  the 
payments  in  excess  of  subvaluations  had  been  made  for  the 
pre8crii>tivo  period  under  a  decree  of  locality  pronounced 
subsequent  to  approbations  of  the  subvaluations,  and  that 
the  minister  had  acquired  no  right  to  these  payments ;  (3.) 
(dub.  Lord  Deas)  that  where  there  had  been  a  subvaluation  of 
lands,  and  payments  in  excess  of  the  subvaluation  had  been 
made  for  upwards  of  forty  years  under  a  subsequent  final 
decree  of  locality,  but  the  subvaluation  had  been  abandoned 
and  a  valuation  by  the  High  Court  taken,  the  overpayments 
could  not  be  continued,  as  they  must  be  held  to  be  out  of 
stock  and  not  out  of  surplus  teind  as  in  the  case  of  Maderty; 
and  (4.)  that  the  surrender  could  not  be  sustained  aa  regarded 
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the  lands  out  of  which  overpayments  had  been  found  to  be 
still  due. 

Teinds —  SubvalucUion — Approbation — Error — A  subvaluation 
of  the  teinds  of  three  parcels  of  land  was  obtained,  but  the 
proprietors  of  two  of  the  parcels  afterwards,  in  procuring  ap- 
probations of  the  subvaluations  of  their  lands,  by  mistake, 
divided  the  whole  amount  of  valued  teind  between  them,  while 
the  stipend  continued  to  be  paid  out  of  the  whole  three  parcels 
of  land.  Held,  in  a  question  between  the  minister  and  a 
heritor  who  had  become  proprietor  of  all  three  parcels  of  land, 
that  the  stipend  having  been  in  use  to  be  paid,  as  a  matter 

•  of  fact»  out  of  all  three  parcels,  there  was  no  presumption  that 
the  payments  had  been  made  from  two  parcels  only. 

Ante,  vol.  xl.  p.  63. 

In  the  locality  of  Row,  tlie  minister  of  the  parish  bad 
obtained  an  augmentation  of  15  chalders  and  £10  for 
communion  elements  in  1815,  but  the  locality  had  not 
been  found  final,  owing  to  disputes  between  the  minister 
and  some  of  the  heritors  as  to  their  teinds.  Reports  of 
the  points  already  litigated  and  decided  will  be  found 
under  date  December  7,  1867,  ante,  vol.  xl.  p.  63,  and 
6  Macph.  105. 

Sir  James  Colquhoun  of  Luss,  one  of  the  largest 
heritors,  lodged  a  condescendence  and  surrender  of  the 
teinds,  parsonage,  and  vicarage  of  bis  lands,  in  which 
he  set  forth  the  amounts  at  which  he  alleged  the  teinds 
of  his  lands  had  been  valued  at  various  times,  and 
protested  that  he  should  not  be  held  liable  for  any  ex- 
penses in  this  or  any  other  locality  of  the  teinds  of  the 
parish  of  Row.  The  minister,  Mr.  Fogo,  declared  his 
willingness  to  accept  of  the  surrender  as  regarded  certain 
of  the  lands,  but  objected  to  the  surrender  of  the  teinds  of 
the  following  lands  as  proposed  by  the  condescender,  viz., 
Faslane,  Durling,  Gairlochhead,  StucknaduflF,  Auchin- 
vennelwilling,  East  Kilbride,  and  West  Kilbride. 

The  condescender  had  set  forth  that  these  lands  had  been 
valued  as  follows — viz.,  (1.)  All  of  them  had  been  valued 
in  subvaluations  by  the  sub-commissioners  in  1629  and 
1630,  and  (2.)  Thesa  subvaluations  had  been  approved 
of  by  decrees  of  approbation  and  valuation  as  follows  : — 
Faslane,  and  Durling,  in  1794,  Auchinvennelwilling  in 
1800,  Stucknaduff  in  1813,  East  Kilbride  in  1793,  and 
West  Kilbride  in  1813.  The  teinds  of  Gairlochhead 
had  been  valued  by  decree  of  valuation  of  the  High 
Court  in  1794.  The  parish  of  Row  had  been  disjoined 
and  erected  in  1643  out  of  lands  in  the  parishes  of  Car- 
dross  and  Roseneatb,  and  several  of  the  lands  offered  to 
be  surrendered  were  burdened  with  payments  of  stipend 
to  the  ministers  of  these  parishes.  The  minister  of  Row 
objected  to  the  proposed  surrender,  for  the  following 
reasons: — (1.)  As  regarded  Faslane,  Durling,  Gairloch- 
head, Auchinvennelwilling,  and  West  Kilbride,  that 
while  the  teind,  as  valued  in  the  decrees  of  approbation 
above  mentioned,  was  paid  to  the  minister  of  Cardross,  the 
minister  of  Row  had,  under  final  decrees  of  locality  in 
1748  and  1803,  acquired  a  right,  fortified  by  prescription, 
to  certain  overpayments  beyond  the  amount  of  valued 
teind.  (2. )  As  regarded  the  lands  of  Stucknaduff,  that  the 
minister  of  Row  had  acquired,  under  the  same  final  de- 
crees of  locality,  a  prescriptive  right  to  overpayments,  and 
(3.)  as  regarded  East  Kilbride,  that  the  decree  of  valua- 
tion thereof  was  ineffectual  against  the  minister  of  Row, 
who  had  not  been  called,  but  even  if  it  were,  that  while 
the  valued  teind  was  paid  to  the  minister  of  Cardross,  the 
minister  of  Row  had  a  right  fortified  by  prescription  to 
overpayments  under  the  same  final  decrees  of  locality. 

The  following  table  will  show  in  detail  the  state  of  the 
facts  as  regards  each  of  the  lands  :— 


Name  of  Lands. 

Date  of 
Subvaloation. 

Date  of 
Approbation. 

Localities 
under  vhiek 
localledoDfof 

Faslane, 

Feb.  25,  1830, 

Feb.lO,17M,aiid 
July  19,  17M. ' 

1748.' 

Stucknaduff;    .    .    . 

Do., 

March  10, 1813, 

1748. 

Auchinvennelwilling, 

Do., 

Feb.  18. 1800, 

1748. 

East  Kilbride,  .    .    . 

Jan.7. 1629a«30}, 

Feb.  SO,  1793, 

1748  and  im 

West  Kilbride, .    .    . 

Do., 

March  10,  1813. 

1748  and  18K. 

Durling, 

Feb.  25, 1«S0. 

Feb  19, 1794.  and 
July  19,  1794,' 

1748  and  Ufil 

Gairlochhead.  .    .    . 

Do., 

yo<e. -Valued  by 
High  Court  Feb. 
17  and  July  19. 
1794. 

1748. 

From  the  above  table  it  will  be  seen  that  Faslane, 
Stucknaduff,  and  Auchinvennelwilling  were  localled  oa 
under  the  final  locality  of  1748  for  payments  in  excess  of 
the  respective  subvaluations  in  1630,  none  of  which  mb- 
valuations  were  approved  till  1794.  Darling  and  But 
Kilbride  were  localled  on  under  the  final  decree  of 
locality  in  1748  for  payments  in  excess  of  the  subvaloi- 
lions  in  1630,  which  subvaluations  were  approved  of  in 
1794,  but  they  were  also  localled  on  for  payments  is 
excess  of  the  subvaluations  as  approved  under  the  final 
locality  in  1803.  West  Kilbride  waa  localled  on  under 
both  the  final  decrees  of  locality  of  1748  and  1803  ht 
payments  in  excess  of  the  subvaluation  in  1630,  wbieb 
sub-valuation  was  not  approved  till  1813.  Gairlochhead 
was  localled  on  under  the  final  locality  of  1748  for  par* 
ment  in  excess  of  the  subvaluation  of  1630 ;  this  subvaloa- 
tion  was  not  approved  of  but  was  derelinqiiished.  The 
heritor  in  bringing  his  summons  of  approbation  libelM 
it  alternatively  for  approbation  of  the  subvaluation,  or  for 
valuation  by  the  High  Court,  and  took  a  High  Court 
valuation  in  1794. 

A  further  question  arose  as  to  the  payments  out  of 
East  and  West  Kilbride.  The  minister  maintained  that 
as  the  stipend  had  been  allocated  on  these  two  lands  and 
paid  out  of  them  under  the  localities  of  1748  and  ISdS, 
the  teinds  of  these  lands  were  still  liable  for  the  M 
amount  then  paid,  and  that  the  lands  of  Middle  Kilbride 
(the  surrender  of  which  he  was  prepared  to  accept)  were 
not  liable  for  any  part  thereof.  The  teind  of  East  and 
West  Kilbride,  as  valued  in  the  subvaluation,  was  paid  to 
the  minister  of  Cardross,  but  paymenta  in  excess  had  been 
made  to  the  minister  of  Bow  under  the  localities  of  1748 
and  1803.  It  appeared,  however,  from  the  documents 
produced  that  the  lands  of  Kilbrides,  East,  West,  and 
Middle,  were  a  9  merk  land,  and  had  all  been  valued 
in  a  subvaluation  in  1630,  at  9  bolls  meal  and  one 
merk  for  each  merk  land.  The  sub-commissioners  hsf- 
ing  reported  as  follows : — "  And  for  the  parsonage  teyndii 
of  the  saidis  landis  of  Kilbryddis  9  boUis  meill  with  aoe 
merk  also  for  the  merkland  thairof  of  vicarage."  The  pro- 
prietors of  East  and  West  Kilbride  in  1793  and  1813  h«l 
carried  through  approbations  of  the  subvaluation,  and, 
in  doing  so,  had  divided  the  9  bolls  meal  and  9  merks  be- 
tween these  two  lands,  ignoring  Middle  Kilbride.  A  sub- 
sequent approbation  of  the  subvaluation  of  all  thi 
Kilbrides  was  carried  through  in  1839,  when  they  irere 
all  then  valued  at  9  bolls  meal  and  10s.  money  sterliDg,  but 
this  approbation  was  afterwards  reduced  at  the  instaiiot 
of  the  minister.  Sir  James  Colqnhimn  in  1870  iiad  akQ 
obtained  a  separate    High   Court  wlomtum  of  Hiddh 
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Kilbride  or  Baleiiienoch.  It  was  however  clear,  from 
the  rentals  and  titles  prodaced,  that  all  these  lands  bad 
been  valued  and  bad  paid  the  stipend  in  eqaal  proportion?. 
Among  other  writs  quoted  was  the  scheme  of  the  rental  of 
the  parish  of  Row  in  1748,  from  which  it  appeared  that 
each  of  East  and  West  Kilbride  paid  3  bolls  and  £2  (Scots) 
to  the  minister  of  Cardross,  and  that  the  lands  of  Bale- 
menoob  or  Middle  Kilbride,  along  with  other  lands,  also 
paid  stipend  to  the  minister  of  Cardross.  There  was  also 
produced  the  common  agent's  report  in  the  locality  of  Car- 
dross in  1836,  which  was  to  the  following  effect : — 

**  KiLBRYDBS,  John  Colquhoun  of  Lass,  9  b.  meal  and  1  merk 
for  the  raerk  land  thereof. 

••  The  total  teind  under  this  valuation  corresponds  with  the 
amount  of  stipend  presently  paid  to  the  minister  of  Cardross, 
with  this  difference,  that  the  stii^end  consists  of  4|  bolls  more 
meal  and  4|  bolls  less  bear  than  the  teind,  and  that  in  place  of 
bear  being  the  payment  now  made,  barUy  has  been  substituted. 
After  some  investigation  the  common  agent  is  satisfied  that  the 
lands  mentioned  in  the  valuation  are  identical  with  those  from 
which  the  stipend  is  now  drawn. 

'*  From  the  processes  of  locality,  and  according  to  the  common 
agent*8  other  sources  of  information,  the  following  appear  to  be 
the  land9  which  were  taken  from  Cardross  for  tJ^e  erection  of 
Row. 

"  KiLBRTDEs,  Easter,  Wester,  and  Middle. 

'*  Sir  James  Colquhoun  of  Luss,  Baronet.  According  to  the 
minister,  the  following  are  Sir  James's  lands  and  the  rental  there- 
of, viz. : — 

"  6.  KUbrydes,  Easter,  Wester,  and  Middle,     £190  0  0." 

'*  6.  Eilbrydea,  then  belonging  to  John  Colquhoun  of  Luss, 
9  bolls  meal. 

**  Vicarage  1  merk  for  ilk  merk  land,  or  • 

'*  Stipend  presently  paid  to  Cardross. 
<*  6.  Kilbrydes,   Easter,  Wester,  and  Middle,   9  bolls   meal 
and  lOs.  sterling. 
Page  32.  "  To  Row. 

Old  Stipend.  Augmentation. 

"EastKUbride,  4s.  2d.  Meal,  0  3  3  1|." 

The  condescender  lodged  a  minute,  in  which  he,  under 
Teservation  of  his  rightP,  fully  admitted  and  detailed  the 
overpayments  from  bis  lands,  but  subject  to  the  final 
judgment  of  the  Court  upon,  inter  alia,  the  following 
point : — 

••  2.  Whether  East  and  West  Klilbride  were  not  to  be  held  as 
each  paying  to  the  minister  of  Cardross  one-third  instead  of  one- 
ball  of  the  total  valuation  of  the  Kilbrides  in  the  subvaluation 
of  1630,  and  whether  the  overpayments  from  these  lands,  as  above 
stated,  were  not  subject  to  a  proportional  abatement." 

On  4th  July  1871,  the  Lord  Ordinary  on  Teinds 
(Gifford)  pronounced  the  following  interlocutor : — 

"  Having  heard  parties'  procurators,  and  having  considered 
the  condescendence  and  surrender  for  Sir  James  Colquhoun  of 
Luss,  Bart.,  and  the  answers  thereto  for  the  Reverend  John 
liAwrie  Fogo,  minister  of  Row,  Nos.  65  and  66  of  process,  with 
the  old  localities  and  proceedings — Finds  that  for  a  period 
greatly  exceeding  forty  years,  the  condescender,  the  said  Sir 
James  Colquhoun,  and  his  predecessors  and  authors,  have,  under 
final  decrees  of  locality,  paid  to  the  successive  ministers  of  the 
parish  of  Row  amounts  of  stipend  considerably  exceeding  the 
amount  of  the  value  of  the  teinds  contained  in  the  decrees  of 
Talnation  held  by  the  said  Sir  James  Colquhoun  and  his  prede- 
eeeaors  and  authors,  and  now  proposed  to  be  surrendered  :  Finds 
in  point  of  law  that  the  minister  of  Row,  for  himself  and  his 
•nooessors  in  office,  has  by  such  prescriptive  oveqiajrments  ac- 
quired a  right  to  insist  that  said  payments  shall  be  continued 
notwithstanding  the  decrees  of  valuation :  Finds  that  the  said 
Sir  James  Colquhoun  ia  not  entitled,  by  surrendering  his  teinds, 
to  free  himeelf  from  the  obligation  to  continue  tomiiLe  the  over* 


payments  in  the  same  way  as  has  been  done  during  the  prescrip- 
tive period,  and  decerns,"  etc. 

*^  Note,. — It  was  quite  fairly  and  candidly  admitted  by  the 
counsel  for  Sir  James  Colquhoun  that  his  object  in  insisting  in  a 
surrender,  in  terms  of  his  condescendence  and  surrender  No.  65 
of  process,  was  to  free  himself  in  future  from  all  overpayments 
of  Btii)end,  and  that  notwithstanding  that  such  overpayments 
had  been  made  under  tinal  decrees  of  locality  for  a  period  greatly 
exceeding  forty  years. 

"  It  was  not  disputed  that  such  overpayments  had  been  made 
for  more  than  forty  years,  although  their  precise  amount  was 
disputed,  and  thus  the  question  of  law  was  fairly  raised  whether 
Sir  James  Colquhoun,  by  now  surrendering  the  exact  amount  of 
his  valuations,  can  now  get  rid  of  such  overpayments  in  all  time 
coming. 

**  There  was  a  subordinate  question,  whether,  even  supposing 
that  the  overpayments  are  still  to  continue,  Sir  James  Colquhoun 
may  stiU,  notwithstanding,  surrender  his  valued  teind,  subject 
to  the  continuance  of  the  over-payments.  This  question,  how- 
ever, is  of  little  importance,  being  rather  a  question  of  form  than 
of  substance,  and  at  most  only  affecting  Sir  James's  liability  for 
a  share  of  the  expenses  of  future  localities. 

**The  Lord  Ordinary  is  of  opinion,  that  by  reason  of  the  pre- 
scriptive overpayments  under  final  decrees  of  locality,  the 
minister  has  acquired  a  right  thereto,  and  that  the  heritor  is  not 
entitled  to  shake  himself  free  of  his  liability  by  surrendering  the 
mere  amount  of  his  valued  teind.  The  Lord  Ordinary  has  thought 
it  better  to  decide  this  important  point  of  law  by  substantive 
findings,  rather  than  by  sustaining  the  surrender  under  a  declara- 
tion or  qualification.  This  course  is  the  more  expedient,  as  the 
exact  amount  of  the  prescriptive  overpayments  is  in  dispute. 

"  It  is  now  finally  fixed  that  a  decree  of  valuation  of  the  High 
Court  cannot  be  derelinquished  even  by  prescriptive  over-pay- 
ment, but  the  precise  effect  of  such  overpayments  has  perhaps 
not  been  fully  determined  by  the  decided  cases.  The  leading 
cases  are  :— Locality  of  Fearn  (Munro),  21st  Nov.  1810,  F.  C. 
38  ;  Maxwell  v,  Blair  (Eastwood  Locality),  3d  July  1816.  F.  C. 
182;  Locality  of  Maderty  (Moray),  9th  July  1817,  F.  C,  371. 
Reference  may  also  be  made,  as  bearing  upon  the  question  of 
surrender, to  Connel,  i.  521,  and  «tt6.,  and  cases  quoted,  Buchanan 
on  Teinds,  p.  216,  and  aub. ;  Locality  of  Lamington,  24th 
May  1798,  F.  C.  ;  Tawse  v.  Earl  of  Glasgow  (Locality  Paisley), 
20th  June  1821 ;  Shaw,  T.  Cases,  8 ;  Cuthbert  v.  Waldie  (Ednam 
Parish),  24th  Nov.  1824,  Shaw,  T.  C.  75  ;  Baird  v.  Minister  of 
Polmont,  3d  July  1832,  10  Shaw,  752 ;  Richmond  t.  Common 
Agent  in  Orwell,  8th  March  1866,  4  M.  554. 

**  It  appears  to  the  Lord  Ordinary  to  be  finally  decided  by 
the  case  of  Maderty,  above  cited,  that  a  minister  may  acquire  a 
right  to  overpayments  by  prescription,  notwithstanding  a  High 
Court  decree  of  valuation.  This  case  was  very  fully  argued  and 
decided  upon  informations  to  the  Court,  and  it  seems  to  deter- 
mine the  substantial  question  raised  in  the  present  case.  The 
Lord  Ordinary  feels  himself  bound  by  this  decision,  which  he 
does  not  think  is  inconsistent  with  the  previous  cases  of  Fearn 
and  Maxwell,  and  which  he  cannot  hold  to  be  overruled  by  the 
case  of  Baird  v.  Minister  of  Polmont.  No  doubt,  in  this  last  case, 
Lord  Moncreiff  remarks  upon  the  case  of  Maderty  as  a  special 
case,  and  the  ground  of  the  decision  in  Polmont  case  was  that 
the  decree  of  locality  on  which  the  alleged  overpayments  pro- 
ceeded had  been  tempestive  reduced,  so  that  the  overpayments 
were  really  without  a  title. 

**  In  the  present  case  the  old  decrees  of  locality,  in  virtue  of 
which  the  prescriptive  payments  have  been  made,  have  never  been 
reduced,  and  it  is  impossible  to  reduce  them,  because  they  are 
long  ago  {irotected  by  prescription.  It  is  vain  to  say,  as  was 
ingeniously  urged  by  the  counsel  for  Sir  James  Colquhoun,  that 
every  new  augmentation  operates  eo  ipso  as  a  decree  of  induc- 
tion of  all  the  old  localities,  however  long  they  may  have  stood, 
or  although  they  have  been  pronounced  in  litigated  causes. 
This  is  not  so.  The  old  localities  and  res  jvdieatcs  therein  are 
all  final,  either  as  res  judicata!,  or  as  decrees  unchallengeable  after 
the  prescriptive  period,  and  all  that  can  be  settled  in  such  ang- 
mentation  is  how  the  augmentation  is  to  be  localled,  otherwise 
there  would  be  no  finality  at  all  in  teind  causes.  It  is  quite  fixed 
that  judgments  in  one  loNcality  are  final  in  all  snbeequent  onee, 
and  there  is  no  different  rule  for  decrees  protected  by  pracrip* 
tion.  •  •     : 
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**  The  minister's  right  to  ])roBcriptivc  overpayment  seems  also 
to  rest  on  sound  reason.  His  title  to  the  benetice,  and  his  de- 
cree in  the  locality,  constitute  a  good  title  on  M-hich  to  found 
prescription,  and  where  the  heritor  under  such  a  title  ])ays  the 
amount  decerned  for  for  forty  years  without  challenge,  there  seems 
no  ground  for  allowing  him  after  that  to  open  it  up.  He  is 
barred,  both  by  the  ]K>8itive  prescription  in  res})ect  of  possession 
by  the  minister,  and  by  the  negative  prcscrij^tion,  which  cuts  oflF 
the  heritor's  right  to  challenge  the  old  decree.  The  decree  of 
valuation  will  protect  the  heritor  from  all  future  augmentations, 
for  it  has  not  been  derclinquished  ;  but  it  will  not  protect  him 
from  the  law  of  prescription,  which  prevents  him  from  challeng- 
ing a  decree  which  he  has  implemented  without  objection  for 
more  than  forty  years. 

**As  to  the  Bubonlinate  question,  or  question  of  form,  the 
I^rd  Ondinary  is  inclined  to  think  that,  notwithstanding  the 
])rcscriptive  over-payment,  the  heritor  may  still  surrender,  pro- 
vider! it  is  made  clear  that,  besides  the  surrendered  teind,  the 
heritor  is  still  to  pay  the  fixed  and  prescriptive  overpayment. 
In  this  way  the  Lord  Ordinary  reconciles  the  cases  of  Feam  and 
Maxwell  with  that  of  Maderty,  but  the  over-payments  must  be 
tixed,  and  with  this  view  the  Lord  Ordinary  has  ajipointed  the 
case  to  be  enrolled. 

"The  Lord  Owlinary  has  referred  to  an  unrejwrted  decision 
of  Lord  Barcaplo  in  the  case  of  Auchterlony,  22d  December  1866, 
which  was  acquiesced  in,  and  in  which  Tx>rd  Barcajde  refused  to 
sustain  a  surrender  where  there  had  been  over|3ayments.  In 
that  case,  however,  it  was  only  a  portion  of  the  valued  teind 
which  was  proposed  to  be  surrendered,  and  there  had  been  no 
ap]K>rtionment  fixing  its  amount.  This  by  itself  would  support 
I^rd  Barcaple's  judgment,  and  his  note  shows  that  it  was  rather 
the  form  of  the  surrender  than  its  substance  which  was  considered 
objectionable. 

**  Surrenders  were  introduced  by  the  Court  in  the  case  of 
Lamington,  see  Connell,  i  p.  521.  Their  primary  oliject  was 
to  save  heritors  from  overpayments  in  a  new  locality  by  reason 
of  increased  value  of  victual,  when  the  valuation  of  the  teinds 
was  in  money.  Their  practical  effect  was  to  save  the  heritors, 
whose  payment  was  fixed  and  unalterable,  from  taking  part  in 
localities,  and  from  the  expenses  of  a  process  in  which  they  had  no 
interest.  If,  in  the  present  case,  Sir  James's  constant  payment 
is  fixed  and  unalterable,  there  seems  nothing  in  principle  to  pre- 
vent him  from  giving  up  that  payment  so  as  to  save  him  from  the 
trouble  and  expeuse  of  taking  part  in  future  processes  of  locality." 

On  24lh  July  1872  Lord  Giffi)rd  pronounced  another 
interlocutor  as  follows : — 

"The  Lord  Ordinary  having  heard  parties'  procurators  on 
the  condescendence  and  surrender  by  Sir  James  Colquhonn,  and 
answers  thereto  for  tlie  minister,  with  special  reference  to  the 
teinds  of  the  lands  of  Kilbrides — Finds  that  the  subvaluation 
of  the  teinds  of  the  lands  of  Kilbrides,  dated  7th  January 
1629,  approved  of  by  final  decrees  of  approbation,  dated  20th 
February  1793  and  10th  March  1813,.  must  be  held  to  apply  only 
to  the  teinds  of  the  lands  of  Easter  Kilbride,  and  to  the  teinds 
of  the  lands  of  Wester  Kilbride,  and  not  to  the  teinds  of  the 
lauds  of  Middle  Kilbride  :  Finds  that  the  teinds  of  the  lands  of 
Middle  Kilbride  have  been  se]iarately  valued  by  decree  of 
valuation  dated  3d  June  1870 :  Finds  that  the  amount  of  the 
valued  teinds  of  Easter  Kilbride  and  of  Wester  Kilbride,  as 
contained  in  the  said  subvaluation  and  decrees  of  approbation, 
has  always  been  paid  by  the  proprietors  of  these  lands  to  the 
minister  of  Cardross,  under  the  original  arrangement,  when  the 
])resent  parish  of  Row  was  disjoined  therefrom :  Finds  that,  in 
considering  and  fixing  the  overftayments  to  which  the  minister 
of  Kow  is  entitled  by  reason  of  prescriptive  possession  thereof, 
the  payments  of  the  valued  teind  to  the  minister  of  Cardross 
must  be  held  to  have  been  solely  in  respect  of  the  lands  of 
Easter  Kilbride  and  Wester  Kilbride,  to  the  teinds  of  which 
lands  alone  the  final  decrees  of  approbation  ap]ily ;  and  iinds 
that  all  sums  paid  to  the  minister  of  Row  for  the  full  prescrip- 
tive period,  in  respect  of  the  lands  of  Easter  Kilbride,  Wester 
Kilbride,  or  Middle  Kilbride,  must  be  held  to  be  overpayments 
over  and  above  the  valued  teinds  of  Easter  Kilbride  and  Wester 
Kilbride ;  and  finds  that  the  said  payments  made  to  the  minister 
of  Row  for  the  full  prescriptive  period  must  continue  to  be 
paid  without  deducting  therefrom  any  part  of  the  valued  teind 


paid  during  the  same  jeriod  to  the  minister  of  Cardiosi ;  acd 
with  these  findings,  a])points  the  case  to  be  enrolled,  that  the 
amount  of  the  prescriptive  overpayments  may  be  fixed  and  ad- 
justed, reserving  all  questions  of  expenses. 

**Kot€. — The  condescendence  and  surrender  by  Sir  Jama 
Colquhoun  of  Luss,  Bart,  and  the  answers  thereto  for  tb 
minister  of  Row,  raise  a  great  many  questions  of  much  difficoHj, 
both  in  ]x)int  of  principle  and  in  matters  of  detaiL 

"The  Lord  Ordinary,  by  his  interlocutor  of  4th  July  1871, 
disposed  of  the  chief  question  of  principle  as  to  which  lie 
parties  were  at  issue.  He  found  that  an  heritor  who,  notwith- 
standing old  decrees  of  valuation,  has  for  forty  years  aad 
upwards,  under  final  localities,  paid  more  than  the  amount  o( 
the  valued  teind,  is  bound  to  continue  such  overpaymellt^ 
although  the  decrees  of  valuation  are  not  thereby  derelinquibbed, 
and  that  such  heritor  cannot  get  quit  of  such  oveqajmeDti 
merely  by  surrendering  his  valued  teind.  This  judgment  hm 
in  the  meanwhile  been  acquiesced  in,  and  parties  were  furtlier 
heard  u]K>n  the  questions  of  detail  as  to  what  the  amoimts  U 
the  prescriptive  overjoy ments  really  were. 

"  There  are  a  great  many  lands,  and  the  facts  as  to  some  if 
them  are  rather  intricate,  but  ultimately  both  parties  expUiifd 
to  the  Lord  Ordinary  that  they  thought  they  could  adjoit  il 
mere  questions  of  amount,  exce]>ting  as  to  the  lands  of  Killnida^ 
of  which  there  are  three  ]iarcels,  Easter  Kilbride,  Wester  Kil- 
bride, and  Middle  Kilbride.  The  ascertainment  of  the  amomt 
of  overpayments  for  these  lands  depends  upon  questions  if 
princijile,  which  were  argued  before  the  Lord  Ordinary,  and  k 
has  now  endeavoured  to  dispose  thereof. 

"  The  question  chiefly  turns  ujion  the  effect  of  the  old  nb- 
val nation  of  1829,  as  explained  or  aflfected  by  the  two  decitci 
of  ap])robation  thereof  of  1793  and  1813.  It  may  be  quite  tnt 
that  the  subvaluation  of  1629  was  originally  intended  to  spplf 
to  the  whole  three  Kilbrides,  and  not  merely  to  two  of  tboL 
The  Lord  Ordinary  is  of  opinion,  however,  that  it  is  too  kte 
now  to  maintain  this,  but  that  it  is  finally  fixed  by  the  tm 
decrees  of  approbation  of  1793  and  1813,  both  of  whick  an 
now  unchallengeable,  that  the  old  subvaluation  only  a|^)lici  to 
Easter  and  Wester  Kilbride,  and  thus  leaves  the  teindi  if 
Middle  Kilbride  unvalued.  This  conclusion  is  confirmed,  if 
confirmation  were  necessary,  by  the  fact  that  in  1870  Sir  Jaaci 
Colquhoun  led  before  the  High  Court  a  new  and  independcit 
valuation  of  the  teinds  of  Middle  Kilbride. 

*<The  incidence  and  application  of  the  different  valnatkai 
being  thus  fixed,  the  next  question  is,  from  the  teinds  of  whit 
lands  was  stipend  i>aid  to  Uie  minister  of  Cardross.  Now  tk 
stipend  paid  to  the  minister  of  Cardross  for  more  than  a  centaiy 
is  the  exact  amount,  even  to  a  fraction,  of  the  valued  Uai 
contained  in  the  subvaluation  and  two  decrees  of  apjirobatioa 
The  Lord  Ordinary  thinks  that  the  inference  is  irresistible,  tkt 
it  was  the  valued  teinds  of  the  lands  of  Easter  and  Wcffar 
Kilbrides  that  have  always  been  paid,  and  are  now  payabk  to 
the  minister  of  Cardross.  It  would  be  a  very  foived  m^ 
violent  conclusion  to  hold  that  although  the  exact  valnatioB  ii 
paid,  it  is  not  paid  in  res|>ect  of  the  teinds  valued,  but  in  raptft 
of  certain  other  teinds  which  arc  not  valued.  Possibly  tUi 
might  be  made  out  by  evidence,  but  certainly  there  ii  eToy 
presumption  against  it,  and  not  a  particle  of  evidence  wsi  ad- 
duced or  referred  to  by  Sir  James.  The  Lord  Ordinary  ▼« 
not  asked  to  grant  any  proof,  and  indeed  proof  could  hanlly  be 
otherwise  than  by  documents,  and  the  parties  had  none  to  pn* 
duce.  Viewing  the  matter  as  one  of  jtresumption,  the  hati 
Onlinary  can  come  to  no  other  conclusion  than  that  the  vaM 
teind  jtaid  in  Cardross  was  the  valued  teind  of  Easter  n4 
Wester  Kilbrides,  and  that  no  part  of  it  was  the  unTiIsed  i 
teind  of  Middle  Kilbride. 

*'lt  follows  that  all  the  prescriptive  payments  made  in  Bor, 
in  respect  of  Easter  and  Wester  Kilbrides,  are  overpayncili 
which  must  continue  to  be  made  to  the  exact  amount  fixed  I7 
prescription. 

*<  In  this  view,  there  is  no  question  about  Middle  Kilbrida 
The  teind  thereof  is  fixed  by  the  valuation  of  1870,  and  tk 
whole  amount  of  that  ^'aluation  is  now  to  be  vuconditioaaqf 
surrendered,  but  no  deduction  can  be  made  therefrom  in  ifspMl 
of  the  payments  made  in  Cardross,  for  these  pajmcBts  wo* 
made  not  for  Middle  KUbride  at  all,  hat  for  Sailer  ami  WoAs 
Kilbride  alone. 
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**Iq  like  nuuintir  the  exact  overpay meuts  for  Easter  and 
Wester  Kilbride  must  be  fixed  upon  the  evidence,  and,  as  pre- 
scriptive overi)ayments,  must  continue  to  be  made  not  with- 
standing the  old  valuations. 

•*  The  Lord  Ordinary  trusts  the  parties  will  now  by  joint 
minute  apply  the  above  findings  and  exhaust  the  matters  of 
detail  connected  with  the  surrender." 

Lord  Mackenzie,  liord  Ordinary  on  Teinds,  pronounced 
on  19th  March  1873  this  interlocntor  :— 

'*  The  Lord  Ordinary  having  considered  the  condescendence 
and  surrender  for  Sir  James  Colquhoun  of  Luss,  Bart.,  and  the 
answers  thereto  for  the  Reverend  John  Lawrie  Fogo,  and  heard 
parties'  procurators — Sustains  the  surrender,  in  so  far  as  concerns 
the  teinds,  parsonage  and  vicarage,  of  the  following  lands,  viz. 
— Faslane,  Stronmallinoch,  Letterowal,  Letterowalmore,  Stuckie- 
dow,  Auchingaich,  Meikle  Ballemick,  Tombuy,  Finnart,  Port- 
incaple,  Feorlinebreek,  Deorliug,  Mailigs,  Castle  Kirkmichael, 
Stuck,  Easter  Ardincaple,  Drumfad,  Little  Drumfad,  Stronrattan, 
.  Little  Ballemick,  Auchenvennelmore,  Anlencaple,  East  Kilbride, 
Laggarie,  Ardenconnell,  Letruelbeg,  Stuckiehoich,  Blairvattan, 
Blairvaddick,  Wester  Kilbride,  Auohenvennelvoulin  and 
Ballecknock,  Blairvrion,  Blaimairns,  Middle  Kilbride  or 
Ballemeanoch,  and  Gortan,  amounting  in  whole  to  115  bolls  2 
firlotB  1  peck  2  lippies  and  13-15ths  of  a  lippy  of  meal,  at  9 
stones  per  boll,  25  bolls  2  firlots  3  i>ecks  2  lippies  and  l-5th  of 
m  lippy  bear,  and  £89  :  18  :  2^.  sterling,  under  deduction  of  the 
teind  or  stipend  of  the  said  lands  of  Faslane,  Auchcngaich,  Meikle 
Ballemick,  Deorling,  Meikle  Drumfad,  Little  Drumfad,  Strone- 
rsttan,  Little  Ballemick,  Auchenvennelmore,  Auchenvennel- 
▼onlin,  and  Ballieknock,  Blairnairn,  and  Easter  and  Wester 
Kilbrides,  ])ayable  to  the  minister  of  Cardross,  and  of  the  lands 
of  Auchintall,  payable  to  the  minister  of  Koseneath,  amounting 
in  whole  to  72  bolls  2  pecks  nd  2  lippies  of  n^eal,  and  3  bolls 
■  1  firlot  of  bear,  and  £3,  7s.  2  Ad.  sterling,  leaving  as  the  amount 
of  the  surrendered  teinds  43  bolls  1  firlot  3  pecks  and  ]3'15th8  of 
slippy  of  meal,  22  bolls  1  firlot  3  pecks  2  lippies  and  l-5th  of  a 
liivpy  of  bear,  and  £86, 10s.  1 1-^d.  sterling  of  money :  Also  sustains 
the  surrender  of  the  teinds  of  the  said  lands  of  Gairlochhead 
SDd  Stucknaduff,  but  without  prejudice  in  any  respect  to  and 
under  reservation  of  the  prescriptive  right  of  the  minister  of 
Bow  to  a  stipend  of  6  bolls  of  meal  and  5s.  l/.d.  sterling  of 
money  out  of  Gairlochhead,  and  5  bolls  of  meal  and  7s.  5d. 
sterling  out  of  Stucknaduff,  which  stipend  is  hereby  reserved 
entire  to  him :  Further,  finds  and  declares  that  the  surrender  of 
the  said  teinds  of  Faslane,  Deorling,  East  Kilbride,  Wester 
Kilbride,  Auclienvennelvoulin,  and  fiiallecknock  is  not  to  pre- 
judice or  in  any  way  affect  the  prescriptive  right  of  the  minister 
of  Row  to  a  sti|)end  in  excess  of  what  is  paid  to  the  minister  of 
Cardross,  of  8s.  4d.  sterling  out  of  Faslane,  1  firlot  of  meal  and 
7s.  9/fld.  out  of  Deorling,  3  firlots  3  i^ecks  and  1  lippy  and  4-5ths 
of  a  lippy  of  meal  and  4s.  2d.  sterling  out  of  East  Kilbride,  2 
bolls  1  firlot  and  1  lippy  and  8s.  ll^d.  sterling  out  of  West 
Kilbride,  amounting  in  all  to  3  bolls  1  firlot  3  pecks  2  lippies 
and  4-5tli8  of  a  lippy  of  meal,  whereof  1  boll  1  firlot  1  peck  2 
lippies  and  4-5ths  of  a  lip|>y,  at  8  stones  per  boll,  the  rest  being 
.9  stones,  and£l,  9s.  3,\d.  sterling  money  :  Kemits  to  the  clerk  to 
prepare  a  rectified  locality  and  state  of  arrears  of  sti])end  :  Finds 
the  minister  entitled  to  ezi>enses,  subject  to  modification,"  etc 

Sir  James  Colqubonn  reclaimed  against  tbese  tbree 
iDterlocators,  and  argued — 

The  Lord  Ordinary  in  his  interlocutor  of  4th  July  1871  had 

mistaken  the  true  import  of  the  case  of  Maderty,  July  9,  1817, 

F.C.f  when  he  had  held  that  the  i>ayments  in  excess  of  the 

iq>probation,  under  the  locality  of  1803,  were  still  to  bo  continued. 

Oyerpayments  could  only  be  sustained  when  they  were  under 

a  locality  dated  prior  to  the  approbation  of  a  sub-valuation. 

The  effect  of  that  was,  as  in  Maderty,  to  make  these  payments 

eome  out  of  surplus  teind  and  not  out  of  stock,  which  would  be 

•the  case  if  the  overpayments  out  of  Durling  and  East  Kilbride 

under  the  locality  of   1803  were  sustained.     In  a  question 

between  heritors  as  to  localling  on  teinds,  the  minister  had  no 

intcnest ;  he  was  only  entitled  to  get  his  stipend,  not  to  insist 

upon  the  stipend  coming  out  of  a  i>articular  heritor's  teind,  as 

:  long  as  there  was  free  teind  available.     He  could  not  insist  on 

-payments  out  of  itock  being  continued,  merely  becaase  these 


payments  had  gone  on  for  upwards  of  40  years,  especially  when 
tliere  was  teind  still  to  local  on.  By  taking  these  payments  out 
of  stock  he  managed  to  leave  more  free  teind  available  for  subse- 
quent augmentation.  The  Lord  Ordinary's  interlocutor  ought 
to  be  altered  as  regarded  these  two  lands. 

Moreover,  as  regarded  the  lands  of  Gairlochhead,  they  also 
were  in  a  quite  different  position  from  the  others  ;  and  with 
respect  to  them  also  the  Lord  Ordinary  had  gone  wrong.  The 
teinds  of  these  lands  were  valued  by  a  valuation  of  the  High 
Court,  not  by  an  approbation  of  a  subvaluation  merely,  and  a 
valuation  of  the  High  Court  fixed  once  and  for  all  what  the 
amount  of  the  teind  was,  and  it  never  coidd  be  derelinquished. 
The  Lord  Ordinary  had  wholly  misunderstood  the  case  of 
Maderty.  The  payments  made  in  excess  of  the  valuation  must 
have  been  out  of  stock,  and  could  not  be  continued ;  and  the 
valuation  having  finally  fixed  the  amount  of  the  teind,  it  was 
impossible  here,  as  in  the  case  of  Maderty,  to  hold  that  the  over- 
payments were  out  of  surplus  teind. 

As  regarded  the  question  of  the  three  Kilbrides,  the  docu- 
ments proiluced  showed  clearly  that  the  stipend  had  really  been 
paid  out  of  all  three  lands  in  point  of  fact,  and  that  was  all  the 
heritor  had  to  make  out  to  succeed  in  his  contention.  No  mis- 
takes in  the  approbations  in  1793  and  1813  could  affect  the 
matter  of  fact. 

Finally,  the  surrender  as  proi)Ose<l,  including  overpayments, 
was  quite  competent,  and  the  minute  as  tendered  ought  to  be 
sustained. 

Argued  for  Mr.  Fogo — 

The  payments  in  excess  of  subvaluations  and  approbations 
having  been  made  under  final  decrees  of  locality,  for  a  jieriod 
greatly  in  excess  of  the  prescriptive  period,  the  minister  had 
acquired  a  right  to  them,  and  no  surrender  could  be  sustained 
which  did  not  include  these  overjiayments.  There  really  did 
not  exist  any  distinction  between  the  cases  of  the  different  lands 
such  as  the  condescender  had  endeavoured  to  make  out ;  all  alike 
fell  under  the  authority  of  the  case  of  Maderty. 

As  rcgarde<l  the  Kilbrides,  the  teinds  of  East  and  West  Kil- 
bride hsid  each  been  approved  of  as  being  one-half  of  the  teind 
in  the  subvaluation  in  1629,  and  accordingly  it  must  be 
assumed  that  they  were  liable  for  x)aynientB  to  that  extent. 

Authorities  cited  : — 

Locality  of  Feam  (Munro),  November  21,  1810,  F.C.  38; 
MaxweU  v.  BUir  (Eastwood  Locality),  July  3,  1816,  F.C.  182; 
Locality  of  Maderty  (Moray).  July  9,  1817,  F.C.  371 ;  LocaUty 
of  Lamington,  Jan.  24,  1798,  F.C. ;  Tawse  r.  Earl  of  Glasgow 
(Locality  of  Paisley),  June  20,  1821,  Shaw's  T.C.,  8  ;  Cuthbert 
r.  Waldie  (Ednam),  November  24,  1824,  Shaw's  T.C.  75  ;  Baird 
V.  Minister  of  Polmont,  July  3,  1832,  ante,  voL  iv.  p.  353,  and 
10  S.  762 ;  Richmond  t?.  Common  Agent  in  Orwell,  March  8, 
1866,  ante,  voL  xxxviii.  p.  187,  and  4  Macph.  554 ;  Robertson 
V.  Macknight  (Locality  of  Fettercaim),  Feb.  7,  1873,  supra,  p. 
261  ;  Chisholm-Batten  v.  Cameron,  Jan.  16, 1873,  mpra,  p.  207, 
Forbes  on  Teinds,  863;  Connell  i.,  521,  etwb,;  Buchanan,  p. 
216,  et  9ub, 

At  advising — 

Lord  Prbstoent. — Three  interlocutors  of  the  Lord  Ordinary 
on  Teinds  are  brought  under  review  by  this  reclaiming  note. 
The  first  is  dated  4th  July  1871,  and  in  it  Lord  Gifford  "finds 
that  for  a  period  greatly  exceeding  forty  years,  the  condescender, 
the  said  Sir  James  Colquhoun,  and  his  predecessors  and  authors, 
have,  under  final  decrees  of  locality,  paid  to  the  successive 
ministers  of  the  parish  of  Row  amounts  of  stipend  considerably 
exceeding  the  amount  of  the  value  of  the  teinds  contained  in 
the  decrees  of  valuation  held  by  the  said  Sir  James  Colquhoun 
and  his  predecessors  and  authors,  and  now  proposed  to  be  sur- 
rendered :  Finds  in  point  of  law  that  the  minister  of  Row,  for 
himself,  and  his  successors  in  office,  has  by  such  prescriptive 
overpayments  acquired  a  right  to  insist  that  said  paymenta 
shall  be  continued,  notwithstanding  the  decrees  of  valuation : 
Finds  that  the  said  Sir  James  Colquhoun  is  not  entitled  by  sur- 
rendering his  teinds  to  free  himself  from  the  obligation  to  con- 
tinue to  make  the  over-payments  in  the  same  way  as  has  been 
done  during  the  prescriptive  period,  and  decerns :  And  before 
farther  answer  appoints  the  cause  to  be  enrolled  with  the  view 
of  ascertaining  the  precise  amount  of  the  preecriptive  ovei^pay- 
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mentfl,  reserving  meantime  all  questions  of  expenses."  The  Lord 
Ordinary  has  not  specified  to  what  particular  lands  these  findings 
apply,  but  we  find  them  in  a  subsequent  interlocutor  of  Lord 
Mackenzie,  dated  19th  March  1873,  and  in  a  minute  for  Sir  James 
Colquhoun  in  page  14  of  the  reclaiming  note.  It  appears  there 
are  seven  portions  of  lands  to  which  the  findings  relate,  viz., 
Taslanc,  Durling,  Gairlochhead,  Stucknaduff,  Aucbinvennelwill- 
ing,  East  Kilbride,  and  West  Kilbride.  These  lands  are  not  all 
in  the  same  position  ;  Faslane,  Stucknaduff,  Auchinvennelwilling, 
and  West  Kilbride  are  all  similarly  situated,  that  is,  the  valua- 
tions of  these  lands  were  subvaluations  by  the  Sub-commissioners 
in  1630,  which  were  afterwards  approved  by  decrees  of  approba- 
tionin  the  High  Courtin  1794,  1800, and  181 3, but  payments  in  ex- 
cess of  the  subvaluations  had  been  made  under  a  final  decree 
of  locality  in  1 748  for  a  period  beyond  the  years  of  prescrip- 
tion before  the  approbations  were  carried  through.  The  sub- 
valuations  were  not  acted  uiH)n  but  disregarded,  and  if  derelic- 
tion had  been  pleaded  in  the  processes  of  approbation  that  plea 
roust  have  been  successfuL  It  appears  to  me  that,  as  regards 
these  lands,  the  case  of  Maderty,  which  has  been  referred  to 
both  by  the  Lord  Ordinary  and  in  argument,  is  a  direct  authority 
in  point,  and  we  have  no  choice  but  to  give  effect  to  that 
decision. 

The  lands  of  Durling  and  East  Kilbride  stand  in  the  same 
position  as  regards  over-payments  made  under  the  final  decree  of 
locality  in  1748,  and  if  there  had  been  no  other  locality  they 
would  have  fallen  to  be  dealt  with  in  the  same  way.  It  so  hap- 
pens, however,  that  part  of  the  over-payments  from  these  lands  was 
made  under  a  final  decree  of  locality  in  1803,  and  although  that 
makes  no  difference  as  regards  the  other  lands,  it  does  as  regards 
Durling  and  East  Kilbride.  The  decree  of  approbation  of  sub- 
valuation  of  Durling  was  pronounced  in  1794,  and  that  of  East 
Kilbride  in  1793.  The  over-payments  made  under  the  decree 
of  locality  in  1803  being  necessarily  subsequent  to  these  dates, 
the  case  of  Maderty  is  not  directly  applicable,  because 
the  over-payments  there  were  under  a  decree  of  locality 
long  antecedent  to  the  decree  of  approbation.  I  am  of 
opinion  that  while  the  authority  of  that  case  does  not  apply 
to  lands  which  were  localled  on  under  the  decree  of  locality  of 
1803,  no  more  can  the  principle  of  the  decision  beheld  to  apply. 
A  final  decree  of  locality  pronounced  after  and  in  the  face  of  a 
subvaluation  shows  the  true  amount  of  the  teind,  and  a  decree 
of  approbation  following  after  the  period  of  prescription  must  fix 
the  value  at  that  amount.  That  was  the  case  of  Maderty,  but 
there  can  be  no  reason  for  saying,  that,  after  the  value  of  the 
teind  is  fixed  by  a  final  decree  of  approbation,  the  minister 
can  insist  upon  over-payments  being  made  to  him,  not  out  of 
teind  but  out  of  stock,  because  a  final  decree  of  locality  of 
date  later  than  the  decree  of  approbation  has  burdened  him 
with  such  over-payments,  and  these  over-payments  have  been 
made  for  more  than  40  years.  I  am  therefore  of  opinion  that  the 
small  over-payments  of  1  firlot  meal  and  7s.  9^\d.  from  Durling, 
and  3  firlots  3  pecks  and  ^ths  of  a  lippy  and  4s.  2d.  from  East 
Kilbride,  should  not  be  continued,  and  to  that  extent  I  differ 
from  the  interlocutor  of  4th  July  1871. 

There  remains  the  case  of  Gairlochhead,  which  is  in  a  different 
position  from  any  of  the  others.  There  was  a  subvaluation  of 
Gairlochhead,  but  it  was  never  approved  of,  and  has  been  com- 
pletely derelinquished,  and  is  entirely  out  of  the  case.  Certain 
payments  of  stipend  have  been  made  from  these  lands  under  the 
decree  of  locality  in  1748  greatly  in  excess  of  the  subvaluation, 
and  these  payments  have  been  continued  up  to  the  present  day. 
But  there  was  in  this  case  a  decree  of  valuation  by  the 
High  Court  in  1794,  not  a  decree  of  approbation,  and  it  is  con- 
tended that  a  decree  of  valuation  by  the  High  Court  never  can 
be  derelinquished,  that  it  fixes,  absolutely,  the  amount  of  the 
teind,  and  no  overpayments  of  stipend  afterwards  can  be  al- 
lowed in  excess  of  it.  The  Lord  Ordinary  seems  to  be  of  opinion 
that  a  decree  of  valuation  by  the  High  Court  stands  in  the 
same  position  as  a  decree  of  ap])robation  of  subvaluation,  be- 
cause he  states  in  his  note — *'  It  appears  to  the  Lord  Ordinary 
to  be  finally  decided  by  the  case  of  Maderty  above  cited,  that 
a  minister  may  acquire  a  right  to  over  payments  by  prescription, 
notwithstanding  a  High  Court  decree  of  valuation." 

The  case  of  Maderty  does  not  decide  that.  In  that  case  the 
teinds  of  Ballyclone  were  surrendered,  or  proposed  to  be  sur- 
rendered, by  the  heritor  as  of  the  value  shown  in  a  sabyalua- 


tion  in  1629,  and  an  approbation  thereof  by  the  High  Court  in 
1760.  The  common  agent  objected  on  the  ground  that  tlie 
subvaluation  had  not  been  acted  upon,  and  that  the  heritcr 
had,  by  a  decree  of  locality  in  1660,  been  locaDed  on  for  i 
greater  stipend  than  was  contained  in  the  subvaluation,  and  bid 
paid  without  challenge.  In  these  circumstances,  if  Lord  Ot£. 
nary  Robertson's  interlocutor  had  bees  a  final  interlocutor,  tbcR 
would  have  been  something  to  be  said  for  the  Lord  Ordioaiyi 
view  here,  because  Lord  Robertson  found  that  the  decree  of 
the  High  Commission  of  1760  could  not  be  challenged  on  tc- 
count  of  overpayments  of  stipend  alleged  to  have  been  ma^ 
])rior  to  its  date,  and  that  it  could  not  be  derelinquished  by  iny 
over  payments ;  but  then,  he  added,  **  although  when  orer- 
payments  of  stipend  have  been  made,  and  continued  during tht 
years  of  the  long  prescription,  the  minister  will  have  rigbt  ti 
such  surplus  payment  in  time  coming.*'  That  looks  very  rnvk 
as  if  Lord  Riobertson  intended  to  hold  that  there  might  W 
overpayments  fortified  by  prescription,  although  a  High  Cost 
valuation  had  been  obtained.  But  that  was  not  the  view  of 
the  Court  in  the  final  judgment.  They  found  that  the  nb- 
valuation  had  never  been  acted  upon,  and,  on  the  contrary,  tM 
a  decree  of  locality  had  been  pronounced  in  1650,  whereby  tk 
teinds  of  Ballyclone  were  rated  higher  than  in  the  subvaluatiaik 
and  that  the  heritor  had  continued  to  pay  stipend  accordiagti 
that  locality  down  to  1760,  when  he  obtained  approbataos  d 
the  subvaluation  by  the  High  Court  in  absence.  The  ivUA- 
cutor  then  proceeds : — "  Find  that  by  the  possession  foQovsi 
on  the  decreet  of  1650  the  minister  acquired  a  presmptin 
right  to  the  surplus  teind  beyond  the  subvaluation,  1629,  oi 
that  the  approbation,  1760,  must  be  limited  and  qualified  If 
said  prescriptive  right,  and  that  the  minister  has  right  to  tts 
teinds  as  modified  to  him  by  decreet  1650,  without  prejndioi 
to  the  valuation  in  other  respects  ;  and  find  that  this  seesM  ti 
have  been  the  understanding  of  Abercairney  himself,  whofna 
the  year  1760  downwards,  has  continued  to  pay  stipend  aceori- 
ing  to  the  decreet,  1650,  and  not  according  to  Uie  subvahnlki^ 
1629." 

It  is  obvious  that  the  view  of  the  Court  was,  that  the  annik 
of  teind  was  to  be  taken,  not  as  it|appeared  in  the  subvaliatka 
but  as  it  appeared  in  the  final  decree  of  locality  in  1650,  mi 
the  subvaluation  could  only  be  approved  on  the  footing  cf  tk 
amount  of  teind  fixed  not  by  the  subvaluation  but  by  the  fiHl 
decree  of  locality.  The  Court  thus  avoided  giving  decree  far 
payment  out  of  stock  ;  the  payments  were  to  be  out  of  teioi  v4 
the  teind  was  to  be  held  to  be  of  a  certain  fixed  amount  1U 
is  not  the  case  here ;  we  have  a  decree  of  valuation  of  the  ffigjii 
Court  in  1794,  and  that  is  in  a  very  different  position  id  bspj 
respects  from  an  approbation  of  a  subvaluation.  First,  I  voiU 
observe,  the  amount  of  the  teind  is  not  necessarily  the  taaeit 
all  times,  and  unless  there  be  a  valuation  the  amount  will  wj 
according  to  the  value  and  produce  of  the  land  at  the  tflv. 
until  a  valuation  be  obtained.  Where  there  is  no  valoatiNitk 
teind  is  generally  taken  as  one-fifth  part  of  the  rent,  if  the  lak 
be  let,  but  after  decree  of  valuation  has  been  obtained  there iiv 
longer  room  for  inquiry  ;  the  amount  is  then  fixed,  and  all  iocraa 
or  decrease  necessarily  stopped.  Subvaluations,  again,  wbiekw 
reports  of  sub-commissioners  appointed  by  the  High  Goa* 
mission,  required  to  be  ratified  and  approved  by  the  W^ 
Commission.  These  sub-commissions  were  first  appointed  ii 
or  about  1628,  and  continued  at  intervals  from  that  time  Tih* 
ing  teind  and  issuing  reports  until  1660,  after  which  tiBev 
sub-commissions  were  appointed  or  subvaluations  ask 
These  subvaluations,  although  effectual  when  approved  of  by  fti 
High  Court,  are  not  effectual  if  not  acted  upon.  If  there  be  en* 
trary  actings  for  a  certain  period,  they  are  lost,  and  cease  to  bsa 
any  effect.  Decrees  of  valuation  of  the  High  Court  an  ii  * 
very  different  position ;  it  was  not  necessary  to  obtain  tbca  ^ 
a  particular  date  in  the  17th  century  ;  they  can  be  obtaiMd  i 
any  time,  and  indeed  cannot  be  refused  to  a  heritor,  bslt^ 
course  the  teind  is  valued  as  at  the  date  when  the  proces  ii 
brought,  and  according  to  the  value  at  that  time.  An  old  viIm* 
tion  is  better,  of  course,  but  still  every  heritor  is  entitled  to  |^ 
a  valuation  ;  he  may  get  it  whenever  he  chooses  to  ask  for  'i> 
and  when  he  has  once  obtained  it,  it  cannot  be  dereUnqui^sii 
no  amount  of  overpayments  will  put  an  and  to  such  a  valaalHa 
What  is  proposed  here  is  that  payincnU  in  ex€CM  of  tsisd  m 
fixed  by  a  decree  of  valuation  of  ^e  H%k  Cout  dMNdd  bt  tmr 
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tinned  because  sncli  over  payments  have  been  macle  for  a  period 
beyond  the  perio  I  of  prescription.  There  are  two  points  to  be 
considered  in  connexion  with  this  proposal — (l.)The  payments 
before  the  High  Court  valuation,  but  after  the  subvaluation, 
which  was  derelinquished,  were  made  in  good  faith,  and  cannot 
now  be  gone  back  on.  They  were  made  on  the  supposition  that 
the  teinds  had  never  been  valued.  (2.)  As  regards  the 
payments  after  the  High  Court  valuation,  it  is  impossible  to 
resist  the  conclusion  that  so  far  as  they  were  in  excess  of  teind 
they  were  out  of  stock.  That  cannot  be  continue(L  The  ca^e 
of  Maderty  was  decided  on  the  footing  that  the  overpayments 
were  out  of  teind,  and  on  no  other  ground  ;  so  it  is  no  authority 
for  euch  a  proposition.  I  am  accordingly  of  opinion  that  the 
liOrd  Ordinary's  interlocutor  of  4th  July  1871  is  erroneous  in  so 
far  as  it  is  intended  to  apply  to  the  lands  of  Gairlochhead. 

The  second  interlocutor  under  review  is  that  of  24th  July 
1872,  also  pronounced  by  L#ord  Gifford.  This  interlocutor 
applies  to  a  wholly  different  matter.  The  Lord  Ordinary 
"Finds  that  the  subvaluation  of  the  teinds  of  the  land^  of 
Kilbrides,  dated  7th  January  1629,  approved  of  by  final  de- 
crees of  approbation  dated  20th  February  1793  an  1 10th  March 
1813,  must  be  held  to  apply  only  to  the  teinds  of  the  lands  of 
Easter  Kilbride,  and  to  the  teinds  of  the  lands  of  Wester 
Kilbride,  and  not  to  the  teinds  of  the  lands  of  Middle  Kilbride.** 
Then  he  finds  further,  "that  the  amount  of  the  valued  teinds 
of  Easter  Kilbride  and  of  Wester  Kilbride,  as  contained  in  the 
said  subvaluation  and  decrees  of  approbation,  has  always  been 
paid  by  the  proprietors  of  these  lands  to  the  minister  of  Car- 
dross,  under  the  original  arrangement,  when  the  present  parish 
of  Riw  was  disjoined  therefrom  :  Finds  that,  in  considering  and 
fixing  the  over-paytn3nts  to  which  the  minister  of  Row  is 
entitled  by  reason  of  prescriptive  possession  thereof,  the  pay- 
ments of  the  valued  teind  to  the  minister  of  Cardross  must  be 
held  to  have  been  solely  in  respsct  of  the  lands  of  E%ster 
I  Kilbride  and  Wester  Kilbride,  to  the  teinds  of  which  lan>ls 
I  alone  the  final  decrees  of  approbatio i  ap;>ly ;  %nd  finis  that 
all  sums  paid  to  the  minister  of  Row  for  the  full  prescriptive 
period,  in  respect  of  the  lan<l3  of  Eister  Kilbride,  Wester 
Kilbride,  or  Middle  Kdbride,  must  be  held  to  be  over-payments 
over  and  above  the  valued  teinls  of  Easter  Kilbride  and 
Wester  Kilbride ;  and  finds  that  the  said  paymants  made  to 
the  minister  of  Row  for  the  full  prescriptive  period  musl  con- 
tinue to  be  paid  without  deducting  therefrom  any  part  of  the 
Talued  teind  pail  during  the  same  period  to  the  minister  of 
Cardross.'* 

The  history  of  these  lands  is  certainly  peculiar;  the  sub- 
Taluatioo  of  the  lands  is  stated  in  this  way  :  **  and  for  the  par- 
■onage  teyndis  of  the  saidis  landis  of  Kilbryddis  9  bollis  miill 
with  ane  merk  also  for  the  mark-land  thairof  of  viccarage.*' 
That  is  understood  to  mean,  and  does  mean,  that  the  9  bolls  are 
l^yable  frooa  the  whole  lands,  and  one  merk  is  payable  from 
each  merkland;  and  we  see  from  the  titles  that  the  whole  lands 
of  Kilbride,  East,  West,  and  Middle,  are  a  9  merkland,  so  that 
the  value  of  the  teind  of  the  whole  three  lands,  according  to  the 
subvaluation,  is  9  bolls  meal,  and  9  merks  money,  being  1  boll 
aad  1  merk  on  each  merkland.  It  appears,  therefore,  from  the 
sabvaluation  by  the  sub-commissioners  that  the  Lord  Orilinary 
is  wrong  in  his  finding.  But  then  the  difficulty  arises  which 
seems  to  have  influenced  his  Lordship,  namely,  that  a  mistake 
was  made.  One  of  the  Kilbri  les — East  Kilbride — in  1793  be- 
longed to  Herbert  Buchanan  of  Arden,  and  at  the  same  period 
West  Kilbride  belonged  to  Andrew  Buchanan  of  ArdenconneL 
Herbert  Buchanan  of  Arden,  in  carrying  throusrh  an  approbation 
of  the  subvaluation  as  regarded  his  lands  of  E:ist  Kilbride,  pro- 
oeeded  on  the  supposition  that  East  Kilbride  was  one-half  ofthe 
whole  Kilbrides  valued  in  the  subvaluation,  and  libelled  his 
summons  accordingly.  In  1813  the  proprietor  of  West  Kil- 
bride fell  into  the  same  mistake,  and  stated  that  the  teind  of  his 
lands  was  44  bolls  meal  and  "  one  merk  for  ilk  merk  thereof  of 
vicarage;**  whereas  in  point  of  fact  the  subvaluation  really 
put  only  3  bolls  of  meal  on  West  Kilbride  and  one  merk  for 
each  merkland.  Undoubtedly  this  valuation  went  on  the  prin- 
inple  of  dividing  the  whole  payments  equally  between  these  two 
mroels  of  land.  But  that  is  not  oonclnsire  of  the  question. 
The  question  is,  whether  in  point  of  fact  the  payments  to  the 
minister  of  Cardross  were  made  for  two  Kilbrides  or  for  all 
three  ?    The  mistake  made  cannot  be  taken  into  account,  when 


there  are  facts  to  decide  the  point.  Is  the  Lord  Ordinary  right 
in  finding  that  the  "payments  of  the  valued  teind  to  the  minister 
of  Cardross  must  be  held  to  have  been  solely  in  respect  of  the 
lands  of  Easter  and  Wester  Kilbride  ?"  In  order  to  ascertain 
whether  he  is  or  not  it  is  necessary  to  look  at  the  locality  of 
Cardross  and  the  other  documents  before  us.  These  throw 
some  light  upon  the  matter.  First,  we  have  the  scheme  of 
rental  of  the  parish  of  Row  in  1748,  which  shows  the  payments 
in  use  to  be  made  to  the  ministers  of  Row  and  Cardross.  This  is 
necessary,  because  it  shows  the  value  of  the  lands  at  that  time. 
From  it  we  find  that  the  lands  of  West  Kilbride  pay  to  the 
minister  of  Cardross  3  bolls  meal  and  £2  money  (Scots),  and  the 
lands  of  East  Kilbride  pay  exactly  the  same.  The  only  conclusion 
from  this  is  that  West  Kilbride  pays  one-third  of  the  whole  valued 
teind  of  the  Kilbrides,  and  East  Kilbride  another  one-third. 
In  the  same  rental  we  find  the  lands  of  Balemenoch  in- 
cluded among  other  lands,  but  they  are  proved  to  be 
identical  with  the  lands  of  Middle  Kilbride.  So  it  is  apparent 
that  a  portioi  of  the  stipend  was  necessarily  allocated  on  these 
lands.  If  the  statement  in  that  rental  be  correct  in  point  of 
fact,  the  Lord  Ordinary  must  be  wrong.  That  this  is  the  trne 
state  of  affairs  is  further  confirmed  by  the  report  of  the  common 
agent  in  the  locality  of  Cardross  in  1836,  which  is  as  follows 
{Reads  extract  from  report  given  supra).  There  again  it  is 
ma  ie  clear  that  the  whole  three  Kilbrides  contributed  to  pay 
that  amount  of  stipend,  viz.  — 9  bolls  meal  and  9  merks  money. 
Again,  in  the  rectified  locality  of  the  stipend  of  the  parish  of 
Cardross  made  up  in  1815,  and  made  final  in  1859,  we  have  the 
Kilbrides  entered  at  9  boUs  meal  and  lOs.  sbg.  as  surrendered 
teinds.  That  surrender  was  on  a  decree  of  approbation  in  1839  of 
the  subvaluation  of  1630,  which  contained  the  whole  three  Kil- 
brides. The  three  subjects  thus  evidently  paid  jointly.  It 
is  true  this  decree  of  approbation  of  1839  was  subsequently  re- 
duced, but  from  that  time  it  had  been  adopted  as  the  statement 
of  what  was  paid  to  the  minister,  and  so  it  is  clear  that  the 
minister  was  paid  not  out  of  two,  but  out  of  three  Kilbrides. 
The  Lord  Ordinary's  interlocutor  is  therefore  not  well  founded. 
I  do  not  think  that  it  matters  much  that  the  heritor  in  1870 
obtained  a  separate  valuation  of  the  teind  of  Middle  Kilbride 
That  cannot  affect  the  question  of  fact  as  to  the  teinds  out  of 
which  the  stipend  was  paid. 

The  result  of  the  whole  matter  is,  in  my  opinion,  that  while 
a  great  part  of  the  surrender  by  Sir  James  Colquhoun  may  be 
sustained,  part  cannot  be  sustained  in  consequence  of  prescrip- 
tion— (.0.,  the  surrender  of  those  lands,  which,  I  agree  with  the 
Lord  Ordinary,  have  over- paid  under  the  locality  of  1 748.  As  re- 
gards East  Kilbride  and  Durling,  I  differ  as  regards  the  over- 
payments upon  the  locality  of  1803,  and  hold  that  they  cannot 
be  insisted  in  ;  and  as  regards  Gairlochhead,  there  can  be  do  pay- 
ments sustained  in  excess  of  the  valuation  of  1794.  Lord  Mac- 
kenzie, in  his  interlocutor  of  19th  March  1873,  while  he  sustains 
the  surrender  to  a  certain  extent,  also  sustains  the  surrender  in 
respect  of  lands  out  of  which  overpayments  are  to  be  continued. 
That,  I  confess,  is  a  new  form  of  interlocutor  to  me.  A  surrender 
must  either  be  sustained  or  not.  The  effect  of  a  surrender  is 
to  make  the  minister  titular  of  the  teinds  quoad  the  surrendered 
teinds.  It  is  impossible  to  make  him  parson  of  what  is  not  sur- 
rendered. We  should,  I  think,  refuse  to  sustain  the  surrender 
of  these  lands.  The  best  course  perhaps  will  be  to  recall  all 
the  interlocutors,  and  make  one  new  interlocutor  disposing  of 
the  whole  case. 

Lord  Beas. — ^The  only  point  of  difficulty  is  with  reference  to 
the  stipend  payable  out  of  the  lands  of  Gairlochhead.  I  entirely 
concur  with  your  Lordship  that  payments  of  stipend  must  not 
be  out  of  stock  but  out  of  teind  ;  and  unless  it  be  held  that 
there  is  teind  sufficient  to  meet  the  prescriptive  overpayments, 
these  overpayments  cannot  continue  to  receive  effiact  In  the 
case  of  Maderty  the  Court  held  that  the  overpayments  to  which 
they  gave  effect  were  just  so  much  teind  over  and  above  the 
teind  as  valued  in  the  decree  of  sub-valuation  which  had  been 
approved  of  by  the  High  Court.  The  subvaluation  had  been 
made  in  1629,  and  the  interlocutor  bears  that  "by  the  posses- 
sion following  on  the  decreet'*  (of  locality)  "of  1650,  the 
minister  acquired  a  prescriptive  right  to  the  surplos  teind  be* 
yond  the  sabvaluation  1629,  and  that  the  approbation  1760 
must  be  limited  and  qualified  by  said  prescriptive  right,  and 
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that  tlie  miniatcr  ba»  right  to  tbe  teinds  n*  tnof lifted  to  blm  liy 
defTf^t  1(j5U,  wi  til  put  prejudice  tothc  vafiiatioo  in  «>therreBiHicta." 

Now  tlie  dlMcitlty  hera  u,  wbeiher  thft  «ame  prLn{^i[4e  does 
not  apply  (aa  the  Lf*r4  Ordinary  hlw  held  it  to  do)  to  tlie  decree 
of  valuation  obtained  in  1794  of  tbe  teind  of  GairlocbheaiL  No 
fli^uht  there  are  aonae  diJlerencea^  which  your  Lonlahip  has 
|ioiniad  out,  between  decrees  of  valuation  o(  the  High  Court 
And  decrees  of  appfobation  of  aubvaluationa.  But  the  qweatum 
is  whether  the«e  differencea  are  sufficient  to  warratit  a  different 
result.  It  ia  very  true  that  a  subvaluation  may  be  derelin- 
qujabed,  and  a  decree  of  valuation  of  the  High  Court  cannot  h^ 
derelinqnished.  But  in  the  case  of  Maderty  the  suhvaluation 
was  not  hold  to  be  derelioquiahed.  On  the  contrary,  the  aub- 
Vflluation  was  approved  of,  and  yst  the  Coart  hdil  it  must  l>e 
re^  as  limited  and  qualifted  by  the  prescriptive  right  to  the 
teinds  as  mollified  to  therainiater  by  the  decreet  of  1050,  The 
summona  of  179i  concluded  alternatively,  either  to  have  the 
snh valuation  of  the  lands  of  Gairlochhead  approved  of  or  to 
bavo  a  now  valuation.  It  looka  somewhat  anomalous  that  the 
heritor,  by  taking  decree  in  the  one  form,  could  get  free  from 
liability  for  overpayments  which,  on  the  authority  of  the  case  of 
Ma^lerty,  he  would  have  been  under  if  he  had  taken  decree  in 
the  other  form. 

Overpayments  were  made  for  upwards  of  40  yearB  on  each 
aide  of  1794.  Why  should  we  not  hold  that  fcheae  payments 
were  made  out  of  aurplua  talud  as  in  the  case  of  Maderty  ?  If 
your  Lordsbipa  had  taken  that  view,  it  would  not  baveoceurred 
to  me  to  be  objectiooable.  My  difficulty  is  that  if  we  sanction 
the  proposed  diBtinctton  we  may  seem  to  ahake  the  authority  of 
the  case  of  Maderty  altogether*  I  do  not  say  so,  however^  with 
any  confidence  in  the  face  of  your  Lordships'  decided  opinion. 

IrORiis  ARDMiLtAN  ftud  jRHViflWooDK   Concurred  with   the 

LdRT>  PliEStDEST. 

Tbe  folUmmg  interlocator  was  pronounced  : 
'*  1S£A  Jufy  IS73. — The  Lords  having  considered  the  Heclaiming 
Note  for  Sir  James  Colquhoun,  No.  1 08  of  proccsa,  and  beard 
counsel  for  him  and  the  miniater,  recaU  the  interlocutors  of 
4th  July  ia71,24th  July  1572,  and  lOtbMarch  1873'^u8taiikthe 
surrender,  in  so  far  as  concerns  the  teinds,  parsonage  and  vicarage, 
of  the  following  landa,  via  — Stronmallinoch,  Lctterowol,  LirtUvr- 
owalmorc,  StuckiedoWjAuchingaichi  Meikle  Ballernick,  Tonibuy, 
Fianart,  Portincaple,  Feorlinehreck,  Mallig^,  Caatio  Kirk- 
niichaeh  Stuck,  Eaatcr  Ariliucaple,  Drumfail,  Little  Drum- 
fiid,  Stronrattan,  Little  Ballemick,  Gairlochhead,  Ancbenvennel- 
more,  Ankncaple,  Bait  Kilbride,  Laggarie,  ArdenconneUi 
Lettrouallbcg,  i^tuckiehoich,  Blairvattan,  BLairvatldick ,  Blair  vrion, 
BLairnaims,  Middle  KUbriile  or  Ballemeanoch,  aod  Gortau, 
amounting  in  whole  to  92  bolls  0  firlots  1  peck  and  Sj^ths  lippiei 
meal,  23  bolls  2  lirlots  Z  j>ecka,  2il:ths  lippiea  bear,  aod  £0*3^  iSs. 
4i*j<L  money  ateriingi  under  deduction  of  the  teiud  or  stipend  of  the 
said  lan<la  of  Auoheugaicb,  Meikle  Ballemick^  Meikle  Druinfad, 
Ltttle  Driimfarl,  Stron rattan.  Little  Ballcnuck,  AnchenvenueU 
more,  Blair nair us.  East  Kilbride,  and  Middle  Kilbride,  payable 
to  the  minister  of  Uarilross,  and  of  the  lands  of  Kirkmichael, 
and  Auchintaal  payable  to  the  minister  of  Roseneatb,  amounting 
iu  whole  to  37  bolls  1  firlot  2  pecks  2  lippiea  meal,  1  boll  1  nrlot 
bear,  and  £1S,  Oa,  7rtd.  money,  leaving  as  the  amount 
o£  tbe  surrendered  teinds  54  bolla  2  fi riots  3  pecks  1  ,Vths  lippiea 
meal  22  bolls  1  firlot  3  pecks  Sfjtlis  lippiea  bear,  and  £73,  l7s.Sli  L 
money  a  tor  ling ;  Eefuae  the  aurrender  in  so  far  aa  regarda  the 
teinda  of  the  Unda  of  Faslane,  Durlin,  StucknaduO;  West  Kilbride, 
Auc  be  nvennel  willing,  and  Bailee  knock,  and  find  that  the  miniater 
haa  acquired  right  by  prescription  following  on  the  locality  of  1 748 
to  the  undermentioned  paymenta  from  theae  lanfla,  viz. ,  from 
Faslane  @a.  4d.,  DurLin7B.  9Ad.^StueknaduS'^  bolhs  meal  and  7  s. 
5d.,  West  Kilbride  I  boll 3 fi dots  2  jiecks  meal,  and  Ss.  1  If^d,  and 
AucbenvenoelwiUing  and  Battecknock  19h.,  aod  has  also  acquired 
right  by  prescription  following  on  the  locality  of  1803  to  a 
further  payment  from  West  Kilbride  of  1  firlot  2  pecks  and  1 
lippy  meal  at  8  stonei  to  the  boU  ;  Find  neiither  party  entitled 
to  expenses  :  Remit  of  new  to  the  Toind  Clerk  to  prepare 
a  roctidcd  locality  and  state  of  arrears  of  sti|.iend,  and  remit 
to  tbe  Lord  Ordinary  to  proce&d  with  the  cause.*' 

AcL  Wataon,  Hall  ;  Tawse  and  Bonar,  W.S,  AgmlA^^AlL 
Millar,  Q.a,  Kiimc&r  ;  W.  H.  and  W.  J.  Sands,  W.a  At/ents. 
Teiml  CUrk,  jLfi.ii. 


July  18,  1873. 

BKcoNn  Bt VISION. 

SrEcrAL  Case.^ — G£oaaB  MuimAY,  and  Others 

(Marshall's  Trustees). 

Sutcfsahn — TruMi — Ltgae^f — A  testator  directed  hi*  imstui 
after  his  death  to  pay  over  to  hia  widow  one-half  of  his  vhnli 
meana  and  eatate,  or^  in  her  option,  to  pay  to  her  a  free  ynrff 
annuity  of  apecific  amount,  and  to  deliver  to  her  the  vboh, 
or  such  part  aa  alio  a  b  on  Id  aeleci,  of  bis  honaehold  funtitott, 
etc.,  as  her  absolute  pro]}erty»or  further,  in  her  oprtioD^  to  mitt 
payment  to  her  of  the  "  whole  interest  and  annual  produce  d 
hia  means  and  eatate  "  during  her  life,  H^M,  on  a  cotiaidffv 
tion  of  the  terms  of  the  settlement,  that  the  hecfuest  of  ht* 
niture  was  an  adjunct  of  the  second  mode  of  provision,  tad 
that  the  widow  who  had  elected  the  thirti  alternatiTe  pfnri' 
aion,  waa  not  entitled  to  the  furniture  as  her  aboolnte  pn- 
perty,  but  only  in  liferent, 

^uct«*tion— Li/erf«/— One  of  the  anbjeeta  formiog  part  of  tk 
estate  of  the  teatator  at  fais  death  was  the  liferent  intentt  d 
a  third  party  in  a  certain  capital  sum,  the  eontingeot  rigiitti 
the  fee  of  which  the  t«atator  had  auhaeqn^ently  obtamM  it 
security  of  advances  made  to  tbe  children  of  the  said  tliird 
party  wlio  were  the  proper  fiars.  He  bad  also  effcc^ted  usn- 
ances  on  the  life  of  one  of  these  children,  and  kept  up  til 
policies  as  a  further  security  of  hia  odvancea  Htld^  that^  ■ 
the  apecial  oincumstancea  of  the  CAae,  and  in  pArtieoIsr  ii 
respect  that  the  parties  were  agreed  that  th^  testator  refiHsi 
the  liferent,  and  the  a^lvancea  in  security  of  the  fe^  ml 
policies  of  assurance,  as  one  fund  or  estate,  the  widow  nt 
entitled  to  the  liferent^  as  fiart  of  **'  the  whole  interesl  ul 
annual  produce  ^'  of  the  testator^S  '*  means  and  estate, "  kl 
nndor  deduction  of  the  annual  prcminma  on  thepohcMl^ 
assurance. 

Bvtr.e}iw\Qn  -^  Tru^t-^CondUiotkal  inMilliiilon^HHd,  that  i  iofi- 
tion  by  a  testator  to  pay  over  the  reaidne  of  his  estate  to  In 
brother  and  staters,  and  theii-  children,  and  tbe  children  <rf 
hta  deceased  siater,  did  not  confer  a  vested  right  upoa  tli 
chiLlren  of  the  testator's  surviving  brother  and  n«tei%  t> 
share  percapitu  along  with  th«?ir  parents  in  the  dbtribulioiaf 
the  residue,  but  only  conferred  right,  in  the  event  of  &■ 
brother  or  any  of  hia  sisters  predeceaaing  him,  OJi  ft* 
children  of  such  predeceaser  to  share  |?i?r  Mtirpmn  in  place  rf 
their  parent. 

Tnii  late  Jghn  Marshall,  S.S.C,  died  on  13lh  Decembef 
1870,  without  leaving  issue,  and  survived  by  his  w^ 
Mrs.  Grnce  M^iffat  Patersoa  or  Marshall.  He  was  tin 
siirvived  by  a  brother,  four  sbters  and  their  childreni,  and 
the  three  children  of  a  deceased  eiater.  Mr,  MAnM 
left  a  tmst-dispoBitionj  dated  15th  Au^ist  1861,  tud  two 
codicils  thereto,  dated  respectively  Lst  Aagiist  1864  n^ 
25tb  August  18G9, 

Various  questions  having  arisen  a^  to  the  distribotioft 
of  Mr.  Marshall's  estate,  u  SjTccial  Case  waa  presented  tt 
tbe  Court,  to  which  tbe  parties  were— 

L  George  Murray  and  Others,  Mr.  Marsbairs  t(fit»- 
mcntary  trustees.  2.  Mr^  Grace  Moffat  Fati-rwn  cr 
Marshall,  Mr.  Marshall's  widow,  3.  David  Marshall  ^ 
Others,  being  the  eurviving  brother  and  sisters  of  Mr, 
Marshall,  and  the  children  of  a  sister  who  had  predeceased 
him,  4.  Wilhelmina  Marshall  ThomsoD  and  OtlKti^ 
children  of  Mr*  Marshall's  surviving  sisterB. 

The  second  and  fourth  purposes  of  Mr.  Marshairs  trn* 
dispositiun  and  Bcttlement  were  as  folio ws:^ — 

"St^cutulo^  That  my  said  trustees  shall,  as  Boon  after  my  dnU 
as  may  be  couveuieut,  sell  asd  diapose  <yC  sjid  re^lixe  and  reooftt 
the  whole  estates  aod  effects  hereby  conveyed,  and  shall  nito 
payioeot  to  my  wife,  iu  the  event  of  her  snrviYing  me,  and  sf 
there  being  no  child  or  children  of  our  mama^  nor  the  tmosd 
any  such  chililreu  iu  life  at  ths  titne  of  my  death,  of  one-half  d 
mj  said  ift^hole  estat^^  beriUble  and  moTe&hle,  aa  her  ova  abso- 
lute property,  and  free  of  all  conditioaa  or  bunleiM  what«rcr.  tf 
Id  her  optioUf  they  shall  make  paymenl  to  bar  of  a  &qs  J^^^ 
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of  £250  sterling  duriug  all  the  days  of  her  life,  begiQ' 
I  first  term's  payiueut  of  the  said  anuuity  at  the  iirst 
Whitsunday  or  Martinmas  that  shall  happen  after  my 
nd  the  next  term's  payment  at  Whitsunday  or  Martin- 
reafter,  and  so  on  half-yearly  and  termly  during  all  the 
her  life  ;  and  shall  also  make  payment  to  her  as  soon 
J  death  as  may  be  convenient  of  the  sum  of  £100  sterling 
loMTauce  for  mournings  and  aliment  up  to  the  said  first- 
ed  term  ;  and  shall  further  deliver  to  her  as  her  own 

property,  which  she  shall  be  entitled  to  dispose  of  at 
:,  the  whole  or  such  part  of  my  household  ftirniture, 
ate,  and  plenishing,  as  she  may  consider  necessary  for 
and  comfort,  and  shall  select  for  these  purposes  ;  with 
9  my  said  trustees,  in  the  event  of  my  means  and  estate 
alized  api>earing  to  them  to  be  sufficiently  adequate,  to 

and  extend  the  said  annuity  to  the  sum  of  £300  ster- 
being  my  anxious  wish  and  desire  to  make  as  large  a 
n  for  my  said  wife  as  my  means  and  estate  will  admit 
urbher,  in  her  option^  my  said  trustees  shall  make  pay- 

her  of  the  whole  interest  and  annual  produce  of  my 
means   and   estate  during  her  life  ;  declaring  that  she 

obliged  to  make  the 'selection,  and  to  accept  of  one  of 
le  modes  of  provision  before  specified,  within  six  months 
J  death,  and  failing  such  selection  and  acceptance,  she 

held  as  having  betaken  herself  to  her  legal  rights  as 
by  our  said  contract  of  marriage.  .  .  .  Qaarto,  In  the 
:  there  being  no  child  or  children  of  my  marriage,  nor 
lue  in  life  at  my  death,  and  of  my  said  wife  preferring 
I  the   one-half  of  the  whole  of  my  means  and   estate 

eventually  conveyed  to  her,  my  said  trustees  shall 
on  pay  over  to  and  distribute  among  my  brother  and 
and  their  children,  and  the  children  of  my  deceased 
n  such  proportions  as  their  several  necessities  may 
/O  my  said  trustees  to  require,  the  other  half  of  my  said 
,nd  estate,  giving  hereby  full  power  and  authority  to  my 
stees  to  distribute  and  apportion  the  same  among  the 
foresaid  in  such  way  and  manner  as  my  said  trustees  in 
scretion  may  deem  fit  and  expedient ;  and  in  the  event 
aid  wife  resolving  to  accept  of  the  said  annuity  of  £250 
able  in  the  event  before  mentioned)  and  others,  my  said 

shall,  after  purchasing  or  securing  the  said  annuity,  pay 
stribute,  and  apportion  the  residue  of  my  said  means  and 
8  immediately  before  provided  ;  and  in  the  event  of  my 
:e  resolving  to  accept  of  the  liferent  and  annual  interest 
dace  of  my  said  estate,  my  said  trustees  shall,  as  soon 
er  death  as  may  be  convenient,  realize  the  same,  and 

the  whole  thereof  into  money,  and  shall  thereupon  dis- 
and  apportion  the  same  among,  and  pay  over  the  pro- 
I  thereof  which  may  be  settled  and  fixed  by  my  trustees 
said,  to  my  said  brother  and  sisters  and  their  children, 

children  of  my  said  deceased  sister,  as  before  provided  : 
ig  that  in  the  event  last  mentioned,  my  said  trustees 
e  entitled  to  make  payment  out  of  the  fee  of  my  said 

0  any  of  my  relatives  who  at  my  death  shall  become 
aries   under  these  presents  of  any  sum  which,  in  the 

of  my  trustees,  is  necessary  to  promote  their  comfort 
'ancement  in  life,  and  that  the  interest  on  the  advances 
nay  be  so  made  shall  be  deducted  from  the  proportions 
state  which  shall  become  payable  to  them  under  this 
ent  when  fixed  by  my  said  trustees  in  manner  foresaid, 
terest  to  be  paid  to  my  wife  during  her  life  under  her 
of  my  general  estate  in  the  event  last  mentioned." 

the  codicil  of  Ist  August  1854  Mr.  Marshall  in- 

1  the  annuity  provided  for  his  wife  in  the  second 
.tive  of  the  second  purpose  of  his  trust-settlement 
10. 

holograph  letter  addressed  to  the  trustees  dated 
laj  1871,  Mrs.  Marshall  intimated  her  acceptance 
last  of  the  three  modes  of  provision,  viz.,  payment 
whole  interest  and  annual  produce  of  the  trust- 
during  her  life. 

.  Marshall  maintained  that,  notwithstanding  her 
mce  of  the  last  of  the  three  modes  of  provisioa 
A  in  the  trust-deed|  she  was  also  entitled  to  the 


household  furniture,  plate,  and  plenishing  as  ber  own 
absolute  property,  on  the  ground  that  this  was  intended 
by  the  deceased  as  a  substantive  provision  distinct  from 
any  of  the  three  modes  of  provision  above  narrated  ;  while 
the  trustees  contended  that  the  bequest  of  the  furniture 
was  a  mere  adjunct  of  the  annuity  of  £400  provided  under 
the  second  purpose  of  the  trust,  and  that  it  did  not  attach 
to  any  of  the  other  two  modes  of  provision. 

Another  series  of  questions  arose  out  of  a  somewhat 
complicated  transaction  which  Mr.  Marshall  had  entered 
into  some  years  before  his  death. 

One  of  the  subjects  forminc:  part  of  the  estate  was  the 
liferent  right  and  interest  of  James  Graham,  sometime  of 
Leitchtown,  in  the  county  of  Perth,  now  residing  in  Tor- 
onto in  the  dominion  of  Canada,  in  a  sum  of  £74«54,  Is. 
4d.,  held  by  the  trustees  under  Mr.  and  Mrs.  Graham's 
marriage-contract  for  behoof  of  Mr.  Graham,  the  surviving 
spouse,  in  liferent,  and  his  three  children,  if  they  should 
survive  him,  in  fee ;  which  liferent  Mr.  Marshall  acquired 
along  with  two  policies,  each  for  £999,  19s.,  on  Mr. 
Graham's  life,  for  the  price  of  £650,  from  the  trustee  and 
commissioneri  on  his  sequestrated  estate,  conform  to  as- 
signation in  his  (Mr.  Marshall's)  favour,  dated  14th 
Dvjcember  1858.  On  one  of  the  two  policies  above  re- 
ferred to  there  was  a  debt  of  £100,  which  Mr.  Marshall 
paid  to  the  assurance  company  in  May  1859.  Both 
policies  had  been  disposed  of  by  Mr.  Marshall's  trustees. 
And  before  Mr.  Marshall  could  receive  the  income  of  any 
part  of  the  £7454,  Is.  4d.  above  mentioned,  a  deficiency 
of  £1024,  Is.  4d.  which  the  bankrupt  (and  his  trustee,  as 
coming  in  his  place)  was  under  liability  to  make  up,  had 
to  be  provided,  and  this  was  accordingly  paid  by  Mr. 
Marshall  to  the  marriage  trustees  on  12th  May  1862. 
Mr.  Graham  was  still  alive,  and  the  trustees  of  Mr.  Mar- 
shall continued  to  draw  the  liferent  of  the  above-mentioned 
fund.  In  consequence  of  Mr.  Graham's  embarrassed  cir- 
cumstances about  the  time  of  his  sequestration,  his  three 
children,  who  had  right  to  the  said  liferented  fund  if  they 
(or  any  of  them)  should  survive  their  father,  were  almost 
wholly  unprovided  for,  and  Mr.  Marshall  agreed  to  make 
advances  for  their  maintenance,  education,  and  upbringing. 
For  his  further  security,  he,  in  1855,  at  the  request  of 
the  debtors,  effected  a  policy  of  insurance  on  the  life  of 
one  of  them — Miss  Emily  Louisa  Agnes  Graham — for 
£750,  and  in  1860  he  effected  a  second  assurance  on  her 
life  for  £1000.  He  advanced  the  respective  premiums  as 
they  became  due  in  March  1863,  and, — one  of  the  chil* 
dren  having  died  in  the  meanwhile, — the  two  surviving 
children,  after  they  had  attained  majority,  granted  in 
Mr.  Marshall's  favour  a  bond  for  his  advances,  which,  with 
accumulated  interest  and  premiums,  then  amounted  to 
£2302,  13s.  Id.,  and  assigned  in  security  their  contin- 
gent interest  in  the  said  marriage  trust-fund.  And  in 
further  security  he  held  the  two  pidicies  of  insurance  above 
mentioned  on  the  life  of  Miss  Graham.  These  advances 
were  reduced,  by  a  payment  of  £500,  lis.  4d.,  on  15th 
April  1863,  to £1828, 17s.  lid. ;  but  Mr.  Marshall  having 
made  payment  of  the  premiums  to  the  time  of  his  death, 
and  his  trustees  having  continued  to  do  so  since,  the  total 
debt — owing  to  the  half-yearly  accumulations  of  principal, 
interest,  and  premiums— due  to  Mr.  Marshall's  estate,  now 
exceeded  £3500.  In  five  or  six  years  more,  should  no 
change  of  circumstances  occur,  it  would  have  increased  to 
about  £5000,  being  the  whole  funds  now  belonging  to 
Mr.  Graham's  marria^  trust,  these  having  been  reduced 
by  sundry  payments  to  that  amount,  so  that  the  only, 
security  forrepaymentof  any  sum  beyond  the  £5000  wonld 
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be  the  policies  on  Miss  GrAham's  life,  which  Mr.  Marshall's 
trustees  would  still  be  obliged  to  keep  in  force.     On  the 
one  hand,  this  debt  was  thus  totally  unproductive ;  but, 
on  the  other  hand,  the  purchase  of  Mr.  Graham's  liferent 
had  proved  most  advantageous  to  Mr.  Marshall's  estate — 
tlie  gross  interest  of  that  fund,  since  Mr.  Marshall  pur- 
chased the  liferent  in  1858,  amountin-:^  in  cumulo  to  fully 
£3000.     The  purchase   of  Mr.  Graham's   liferent,  and 
the  advances  on  behalf  of  his  children,  the  fiars,  were 
entirely  separate  transactions,  though  it  was  believed  the 
deceased  regarded  them  as  parts  of  one  fund  or  estate ; 
and,  accordingly,  his  trustees  had,  during  the  past  two 
years,  paid  over  to  his  widow,  as  part  of  her  liferent  of  bis 
estate,  the  entire  income  from  the  £5000,  less  the  pre- 
miums on  the  two  policies  of  insurance  on  the  life  of  Miss 
Graham.     While  Mrs.  Marshall  claimed  this  as  her  legal 
right,  the  trustees  had  some  doubt  as  to  the  correctness  of 
this  application  of  Mr.  Graham's  liferent,  because  (1.)  that 
liferent  did  not  appear  to  them  to  fall  within  the  provision 
to  the  deceased's  widow  of  ''  the  whole  interest  and  annual 
produce  of  my  estate,"  and  (2.)  even  if  it  did  so,  they  were 
doubtful  whether  they  were  entitled  to  pay  Mrs.  Marshall 
out  of  Mr.  Graham's  liferent,  more  than  the  interest  of  the 
actual  debt  due  by  the  fiars.     Neither  the  liferent  of  this 
trust-fund  nor  the  debt  due  by  the  children  would  produce 
anything  approaching  its  intrinsic  value  at  a  public  sale, 
and  under  these  circumstances  the  trustees  of  the  deceased 
might  not  be  warranted  in  disposing  of  them  in  this  way. 
In  the  bond  granted  by  the  two  children  they  were  taken 
bound  to  give  every  facility  for  the  effecting  of  further 
assurances  to  protect  Mr.  Marshall  and  his  estate  against 
loss.     Although    the  latter  had  not,  at  the  time  of  his 
death,  effected  any  assurances  beyond  those  for  £750  and 
£1000,  it  was  ascertained  from  certain  documents  that  a 
few  months  before  his  death  he  had  resolved  to  effect  a 
third  assurance  on  the  life  of  Miss  Graham  for  £1000, 
and,  in  consequence  thereof,  his  trustees  deemed  it  to  be 
their  duty   to  endeavour  to  effect  such   an   assurance. 
They  were  unable  to  induce  either  of  two  assurance  com- 
panies to  whom  they  applied,  to  accept  their  proposals; 
but  they  intended  to  make  another  proposal  upon  different 
terms  from  those  formerly  made.     Mr.  J.  E.  N.  Graham, 
son  of  Mr.  Graham,  and  the  other  debtor  in  the  bond  to 
Mr.  Marehall,  was  believed  to  be  in  the  United  States  of 
America,  but  his  place  of  residence  could  not  be  ascertained, 
BO  that  the  trustees  were  unable  to  make  any  proposal  for 
effecting  an  assurance  on  his  life.     Mrs.  Marshall  main- 
tained that  matters  should  be  allowed  to  remain  in  the 
position  in  which  they  were  left  by  the  truster,  and  that 
if  the  trustees  thought  it  necessary  or  were  found  entitled  to 
effect  such  further  insurance,  the  premium  thereon  ought 
to  be  paid  not  out  of  the  liferent  of  Mr.  Graham's  mar- 
riage trust-funds,  but  out  of  the  capital  of  Mr.  Marshall's 
estate.     The  trustees  maintained,  on  the  other  hand,  that 
it  would  fall  to  be  paid  in  like  manner  with  the  premiums 
on  the  existing  assurances. 

Another  question  arose  out  of  the  mode  in  which  the 
fourth  purpose  of  the  trust  was  expressed.  It  was  con-  j 
tended  by  the  parties  of  the  fourth  part  that  the  children 
of  the  truster's  brother  and  sisters  were  instituted  along 
with  their  parents,  and  had  right  per  capita  to  their 
shares  of  the  residue,  whether  their  parents  had  prede- 
ceased the  truster  or  not. 

The  parties  of  the  third  part  maintained  that  children 
were  only  conditionally  instituted,  and  that  per  stirpes^ 
on  the  failure  of  their  respective  parents. 

The  questions  submitted  to  the  Court  were  as  follows:—  . 


I      "  (!•)  The    truster's  widow  (the  said  second  party),  baring 
accepted  the  last  of  the  three  modes  of  {iroTision  specified  in 
!  said  trust-deed,  is  she  also  entitled  to  delivery  of  the  hoosehokl 
furniture,  silver-plate,  and  pleuishing,   including  carriages  and 
carriage-horse,  which   belonged  to  the  deceased,  as  her  own 
absolute  property,  or  is  she  only  entitled  to  the  liferent  use 
thereof  ?   (2  )  Is  the  said  second  |>arty  entitled  to  Mr.  Graham'i 
liferent  of  the  said  sum  of  £5000  as  forming  part  of  the  pro- 
vision accepted  by  her  under  Mr.  Marshall's  trust-dispoeitioB 
and  settlement ;  or,  is  it  the  duty  of  his  trustees  to  diqMie  of 
that  liferent  as  a  subject  forming  part  of   the  capital  of  tlie 
truster's  estate,  and  to  pay  the  second  party  merely  the  tncooH 
of  the  price  which  might  be  got  for  it  on  a  sale  ?     (3.)  If  the 
trustees  are  not  bound  to  sell  Mr.  Graham's  liferent,  and  tb 
second  party  is  not  entitled  to  receive  the  whole  of  it,  what  in 
her  rights  in  the  sums  received  or  receivable  by  the  trustees  is 
respect  of  this  liferent  ?     (4.)  As  the  debt  of  the  two  surririii 
children  has  yielded  no  interest  or  annual  produce  since  the 
truster's  death,  is  the  second  party  entitled  to  any  sum  at  pie- 
sent,  in  respect  of  this  debt  out  of  the  troster's  general  es^ 
or  will  she  or  her  representatives  have  a  claim  against  the 
capital  of  the  liferented  fund  at  Mr.  Graham's  death  for  the 
interest  due  on  said  debt ;  or  what  are  her  present  or  pro•pe^ 
tive  rights  in  respect  of  the  truster's  advances  to  Mr.  GrahjMs'i 
children,  or  the  insurances  on  the  life  of  Miss  Graham  ?    (5.) 
Have  the  trustees  power  to  effect  an  additional  insurance  on  the 
hfe   of  Mr.  Graham's  children,  or  either  of  them,  in  fortkr 
security  of  their  debt,  and  if  so,  from  what  source,  wfaete 
income  or  capital,  would  the  premiums  fall  to  be  paid?   (1) 
Have  the  fourth  parties,  the  children  of  the  truster's  hrother 
and  sisters,  a  vested  right  to  share  per  eapUa  in  the  distribatiai 
of  the  residue  of  Mr.  Marshall's  estate,  subject  to  the  tnuteo* 
power  of  apportionment,  or  are  they  only  conditionally  initi* 
tuted  in  the  place  of  their  respective  parents  ?^  I 

At  advising — 

Lord  Justicb-Clkrk. — On  the  first  question,  as  to  the 
widow's  right  to  the  furniture,  my  first  impression  was  that  it 
was  a  special  legacy,  but  after  an  analysis  of  the  trust-deed  I  hive 
come  to  be  of  opinion  that  it  is  solely  an  adjunct  of  the  eeewi 
mode  of  provision,  and  that  in  event  of  her  choosing  the 
first  or  third  mode,  the  widow  is  not  entitled  to  the  fnrmtaitL 
Indeed,  from  the  first  I  have  found  it  difficult  to  see  hov  the 
legacy  of  the  furniture  was  compatible  with  the  first  altemittre. 
The  matter,  however,  is  cleared  up  by  attending  to  the  panDeliaa 
in  the  fourth  provision  of  the  trust-deed,  between  the  three  alter 
natives,  and  what  is  to  happen  in  event  of  the  widow  aooept- 
iug  one  or  other  of  them.  In  regard  to  the  second  altematiie, 
it  is  there  said, — **  And  in  the  event  of  my  said  wife  reaolviag 
to  accept  of  the  said  annuity  of  £250  (increasable  in  the  emt 
before-mentioned)  and  others,  my  trustees  shall,  after  purchaiiDg 
or  securing  the  said  annuity,  pay  over,  distribute,  andapportidi 
the  residue  of  my  said  means  and  estate,  as  immediately  belne 
provided."  The  provision  here  referred  to  is  a  direction  to  thi 
trustees,  in  event  of  the  widow  accepting  the  first  mode  d 
provision,  to  pay  over  the  other  half  of  the  estate  to  the  benefi- 
ciaries in  such  proportions  as  the  trustees  may  think  fit 

Mr.  Maclaren  ingeniously  caUed  attention  to  the  use  of  the 
word  *<  selection  "  in  reference  to  the  legacy  of  the  fumitnre,  »d 
argued  that  the  use  of  that  word  raised  a  strong  presumption  thit 
the  widow  was  to  select  the  furniture  which  she  required,  whet- 
ever  provision  she  might  accept.  But  I  cannot  give  much  wo^  ij 
to  that  argument,  for  it  was  necessary  to  show  that  the  wiiov 
was  not  only  to  elect  what  provision  she  would  take,  but  leieet 
what  furniture  she  would  take  in  the  event  of  her  choosiag  the 
second  alternative. 

So  I  am  of  opinion  that  we  should  answer  the  first  qneitioi 
to  the  effect  that  the  widow  having  accepted  the  third  mode  d 
provision  is  not  entitled  to  the  furniture. 

In  regard  to  the  second  question  which  we  have  to  oouider 
there  is  greater  complication.     The  widow,  Mrs.  Marshall,  ii 
entitled  to  the  whole  interest  and  annual  prodace  of  the  teststor'i      | 
whole  means  and  estate.     Now,  one  of  the  subjects  formoH 
part  of  the  estate  is  a  liferent  which  the  testator  bought  fnm 
the  man  entitled  to  it,  the  Uferent  to  which  Mr.  GrahsB  W     j 
right,  and  which  the  testator  hon^^t  from  tiie  trvatee  and  eo»     J 
missioners  on  his  sequestrated  estate,    Bj  aaothtr  tnuaelMS     ] 
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the  testator  acquired  the  contingent  right  to  tlie  subject  from 
which  the  liferent  sprung,  and  the  question  now  before  us  is,  Is 
the  liferent  part  of  the  annnal  produce  of  the  testator^s  estate  ? 
It  is  difficult  to  say  that  annual  interest  of  an  estate  which  is 
not  the  testator's  is  annual  produce  of  his  estate.  But  we  find 
it  admitted  in  this  case  that  the  testator  regarded  the  liferent 
wliich  he  had  purchased,  and  the  contingent  right  which  he  had 
acquired  in  the  subject  itself,  as  parts  of  one  fund  or  estate.  I 
think  we  should  find  that  the  second  party  is  entitled  to  Mr. 
Graham's  liferent.  But  in  taking  this  liferent,  of  course  the 
widow  takes  also  the  burden*  of  keeping  i^  the  policies  of 
insurance. 

The  next  matter  is  as  to-  the-  right  of*  the  children  of  living 
parents.  I  do  not  think  that  the  contention  can  be  sustained, 
that  they  are  to  take  per  capita,  for  the  {ilain  meaning  of  the 
testator  in  the  use  of  the  words  *'  to  my  said  brother  and  sisters 
and  their  chiUlren  '*  is  to  provide  for  children  in  case  of  his 
brother  or  any  of  his  sisters  dying  before  him.  The  children 
are  conditional  institutes,  and,  therefore,  children  of  living  par- 
ents have  no  right  to  a  share. 

As  to  the  children  of  a  deceased  parent,  I  think  that  there  is 
sufficient  to  indicate,  as  far  as  the  law  of  the  matter  is  concerned) 
that  the  shares  are  to  be  divided  according  to  families,  the  chil- 
dren taking  among  them  the  share  of  the  predeceasing  parent. 
But  the  tnistees  have  such  wi<le  powers  of  apportionment  and 
distribution  under  the  deed,  that  I  do  not  think  we  should  de- 
cide the  portions  which  the  children  are  to  take.  We  may  inti- 
mate a  legal  opinion  on  the  point,  but  the  trustees  may  use  their 
own  discretion  in  the  working  out  of  details. 

The  other  Judges  concurred. 

This  interlocutor  wa<  pronounced  :  — 

**  I8th  July^  1873. — The  Lords  having  heard  counsel  for 
the  parties,  are  of  opinion,,  and  find  (1.)  that  the  truster's  widow 
(the  second  party)  having  accei>ted  the  last  of  the  three  modes 
of  provision  specified  in  the  trust-deed,  is  not  also  entitled  to 
delivery  of  the  household  furniture,  silver-jdate,  and  plenish- 
ing, including  carriages  and  carriage -horse  which  belonged  to 
the  deceasetl,  as  her  own  absolute  pro{>erty ;  but  that  she  is 
entitled  to  her  liferent  use  thereof ;  (2.  3.  and  4.)  that  the 
naid  second  party  is  entitled  to  Mr.  Graham's  liferent  of  the 
said  sum  of  £5000  as  forming  part  of  the  provision  accepted  by 
her  onder  Mr.  Marshall's  trust-disposition  and  settlement,  under 
deduction  of  the  anniuil  premiums  of  insurance  necessary  to 
keep  up  the  policies  mentioned  in  the  record  :  Find  it  unneces- 
sary to  answer  the  fifth  question :  Find  (6.)  that  the  children  of 
the  truster's  brother  and  sisters  have  no  vested  right  to  share 
per  capita  in  tlie  distribution  of  residue ;  but  are  only  con- 
ditionally instituted  to  their  respective  parents;  and  decern 
accordingly." 

For  the  Second  Party ^  M'ljaren ;  Skene,  Webster,  and  Pea- 
cock, W.S.  Atjent^,— For  the  other  PUrtiea,  Geo.  Webster  ;  J,  B. 
M'Intosh,  S.S,C.  Agent,— I.  Clerk.  d.o. 


July    18,   1875. 

FIRST  DIVISION. 

Tannett,  Walker,  and  Co.,  Pursuers^  v.  Hannay  and 

Sons,  Defenders^  et  e  contra. 

J)ocumen{4ff  DiHgence  to  recover — ProceaH — Proof — Competinsey 
—  Spf.cijication — In  an  action  for  the  balance  of  the  price  of 
machinery,  which  was  met  by  the  defence  that  the  machinery 
was  disconform  to  contract  and  of  inferior  quality,  and  a 
counter-action  for  damages  incurred  through  the  bad  working 
of  the  machinery,  the  Court  refused  a  difigence  at  the  instance 
of  defenders  in  the  principal  action  to  recover  letters  and 
coramunications  rdating  to  the  machinery  passing  between 
a  partner  of  the  pursuers'  firm  and  that  firm ;  but  granted 
a  diligence  to  recover  letters  and  communications  relating  to 
the  machinery  which  had  passed  between  workmen  of  the 
porsuem  who  had  charge  of  the  machinery,  and  the  pursuers. 

This  was  an  action  at  the  instance  of  Tannett,  Walker, 
And  Co.,  engineers^  Leeds,  against  Hannaj  and  Sons,  of 
Bloi^hairn    Malleable    Iron   Works,    Olnsgow,    for    the 
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balance  of  an  account  incnrred  for  iron  rolling  machinery 
and  reversing  apparatus.  It  was  resisted  on  the  grounds 
that  said  machinery  was  disconform  to  contract  and  in- 
capable of  doing  useful  work,  and  that  a  great  part  of 
the  account  charged  had  been  incurred  owing  to  defects 
in  the  original  construction  of  the  machinery.  Messrs. 
Hannay  and  Sons  also  raised  a  counter  action  for  damages 
said  to  have  been  caused  by  the  bad  working  of  the 
machinery.  The  two  actions  were  conjoined,  and  issues 
adjusted.  It  appeared  that  during  the  whole  time  the 
machinery  was  being  worked  or  experimented  with, 
Tannett,  Walker,  and  Company  had  a  gang  of  men  at 
Glasgow  to  look  after  it,  who  first  erected  the  machinery, 
and  subsequently  executed  on  it  certain  alterations,  im- 
provements, and  repairs.  These  men  were  under  the  charge 
at  first  of  Thomas  Harrison,  and  then  of  Matthew  Duncan, 
whose  names  occur  below.  Mr.  Walker,  a  member  of  the 
firm,  was  also  frequently  at  Glasgow  for  considerable 
periods,  and,  it  was  averred,  had  communications  with  his 
partners  both  as  to  tl)e  repairs  on  tbe  machinery  and  on  the 
question  as  to  who  was  to  bear  the  expense  of  thepe.  In 
these  circumstances  Messrs.  Hannay  and  Sons  asked  for  a 
commission  and  diligence  to  recover  certain  documents. 

Among  other  articles  of  their  specification  were  the 
following  : — 

'*(2.)  All  letters  and  memoranda^  telegrams,  re]>ort8,  or 
written  communications  sent  or  made  to  Tannett,  Walker,  and 
Co.,  or  to  any  of  the  partners  of  that  firm,  or  to  any  one  on 
their  behalf,  by  Thomas  Harrison  or  Matthew  Duncan,  their 
foreman,  or  other  person  or  persons  emidoyed  by  them  in  c<m- 
nexion  with  the  machinery  mentioned  on  record,  relating  or 
referring  to  said  machinery,  or  to  the  articles  or  things  sup- 
phed  by  Hannay  and  Sons  to  Tannett,  Walker,  and  Co.,  or  to 
any  matter  mentioned  or  referred  to  on  record  in  either  action 
prior  to  19th  April  1872."  "(4.)  All  letters,  memoranda, 
telegrams,  or  written  communications  between  Mr.  Benjamin 
Walker,  of  the  firm  of  T.  W.  and  Co;,  ta  his  other  copartners 
in  the  firm,  or  to  the  firm  or  by  the  firm,  or  any  one  or  more  of 
the  copartners  thereof,  to  him  relating  to  the  machinery 
mentioned  on  record,  or  to  the  furnishing  or  fitting  of  the  same, 
prior  to  April  19,  1872." 

The  pureuers  objected  to  these  two  articles,  and  cited 
the  case  of  Livingstone  v.  Dinwoodie,  28th  June  1860, 
ante,  vol.  xxxii.  p.  568,  and  22  D.  1333 

At  adviiiing — 

Load  Pursident. — The  decision  in  the  case  of  Livingstone  r. 
Dinwoodie  is  very  important,  because  it  was  pronounced  by  the 
Second  Division,  after  deliberate -consideration,  and  after  consul- 
tation with  the  other  Judges.  It  decided  that  letters  can  l)e 
recovered  only  if  they  can  be  made  evidence  in  the  case.  Here 
the  letters  from  the  workmen  may  be  evidence  and  possibly 
important  evidence  in  the  case.  I  think  the  defenders  may 
therefore  be  allowed  a  diligence  to  recover  them. 

But  I  am  not  inclined  to  idlow  the  fourth  article.  I  do  not  think 
that  letters  between  partners  of  a  firm  can  be  allowed  to  be 
recovered  unless  under  very  exceptional  circumstances,  and  unless 
specific  grounds  are  stated  for  their  recovery.  If  one  partner 
had  been  sent  to  another  country  to  act  for  the  firm  in  a  par- 
ticular transaction,  there  might  be  a  reason  for  recovering  the 
letters  to  him,  to  show  what  his  instructions  were.  But  very 
special  cause  would  be  required,  and  we  have  none  such  here. 

Lord  De.\s. — I  am  of  opinion  that  the  letters  from  the 
workmen  may  be  recovered,  and  may  possibly  afford  important 
evidence  in  the  case.  It  would  be  strange  if  it  were  not  so. 
Suppose  a  building  contract  takes  years  to  complete,  the  work- 
men employed  might  not  remember  everything  which  took  place 
during  that  period,  and  it  would  be  unreasonable  to  hold  that 
letters  written  by  them  to- their  employer  at  the  time  could  not 
be  recovered  in  aid  of  defective  memory.  The  case  here  it 
quite  different  from  the  case  of  Livingstone  v.  Dinwoodie,  22 
D.  1333. 
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Witli  regard  to  com m imitations  soXd  to  have  paaaed  betwoeo 
tlie  partners,  something  very  fipecial  would  be  rf^iikite  to 
authorize  these  being  recovered. 

The  other  Judges  concurred. 

The  Court  accordingly  grunted  a  diligence  to  recover 
tbe  documents  called  for  id  tbe  second  article  of  the 
Bpecification,  but  refused  one  to  recover  tbosc  called  fur 
in  the  fourth, 

AcL  Boboitor-Qeueral  (CIark)»  Q.C.,  Bkir ;  Hunter,  Blair, 
and  Cowan,  W.S,,  Agnnl^. — A(L  Wafcaon,  Balfour  j  Wtjbster 
»nd  Will,  S,S.a  A3tnU,  n,j. 


July  19,  1  873. 

second  i>i vision. 

MiLLAR^g  Teustees,  and  Another,  Pursuers^  v.  Lettu 

Police  ConMrssioNERs,  Defenders, 

Moa^tStalule  25  and  26  Vkf.  e.  lOl  {Gtiteral  PoUcf  and  Im- 
prvvemttits  (ScoUaiui)  Ad^  18G2),  secU.  3,  150,  39 B,  397 — 
PHratt  Street — A  piece  of  ground  within  a  burgh,  which  bad 
been  originally  intended  to  for  to  a  continuation  of  a  streeti 
and  had  been  enclosed  by  walls  marking  out  the  line  of  the 
in  tender  1  atreet,  was  held  by  three  joint- pro  priotorSp  whoae 
titles  conferred  right  on  any  one  of  their  number  at  any  time 
to  infliBt  n[»oti  ib  being  thrown  open  as  a  public  thorongbfare. 
rt  was  nsai  as  an  acce^  to  workshops  and  yardi  belonging  to 
the  several  joint-propnetotB  And  occupied  by  various  tenant  a. 
For  long  it  was  shut  o(F  from  the  street,  of  which  it  formed  a 
continuation,  by  a  waU  with  a  locked  gate  therein  ;  the  wall 
was  however  broken  down  and  the  gate  removed  about  fonr- 
teen  years  l>efore  the  present  notion,  hut  the  ground  was 
never  thrown  oi^en  as  a  public  thoroughfare.  The  General 
Police  and  Improvement  Act  baving  been  adopted  in  the 
burgh,  the  Police  Uommiasioners,  after  giving  the  statutory 
notice,  eaiL^eil  a  portion  of  the  ground  to  be  paved.  Ilelit,  in 
an  action  at  the  instance  of  two  of  the  joint 'proprietors  against 
the  Police  Commlfiaioncrfi,  that  the  ground  was  a  private  street 
in  the  sense  of  sect  3  of  the  Act,  and  as  such  fell  under  tbe 
TcgoJationa  of  tbe  Act  appUcable  to  private  streets,  aud  that 
conseiiucntly  the  pursuers,  who  hatl  failed  to  object  to  the 
execution  of  the  work  in  the  manner  preseribed  by  the  Act, 
were  barred  from  complaining  thereof. 

Tins  ^as  an  action  of  declarator  at  the  instance  of  the  tms- 
tees  under  tho  marriage -con  tract  between  Chriatian  Hoyer 
Millar,  me  re  hunt,  Montrose,  and  Miss  Marion  Marshall 
Wfttson,  and  James  Hay^ manage rof  tbe  Edinburgh  Ropcrie 
and  Sail-cloth  Company,  against  William  Hcnderaon 
Con  per,  town  clerk  of  Leith,  clerk  to  and  as  representing  the 
Provostj  Magistrates,  and  Council  of  the  burgb  of  Lehh, 
Commissioners  acting  within  tho  burgh  under  tbe  General 
Police  and  Improveracnt  (Scotland)  Act,  18G2. 
The  summons  concluded — 

"Therefore  it  ought  and  should  be  found  and  declared,  by  do* 
cree  of  the  Li^frds  of  our  Council  and  Session,  that  all  and  whole 
tbat  piece  of  ground  lying  within  the  lines  of  Pattiaon  Street, 
XK3ith,  and  which  bad  lieen  intended  to  form  a  continuation  of 
that  struct  towards  Poplar  Lane,  extending  in  length  from  a  line 
drawn  at  right  angles  across  Pattiaon  Street  at  the  eastern 
gable  of  the  tenement  of  houses  on  the  north  side  of  that  street 
onward  to  Popliir  Lane,  ^lertains  heritably  to  the  pursuers,  but 
jointly  and  iu  common  with  the  sncceoaors  of  John  Hut  ton, 
merchant  in  I^eitb  ;  and  the  defender  ought  and  should  lie  de- 
eernefl  aud  ordain Cfl  to  cede  possession  of  a  portion  of  the  said 
piece  of  ground  extending  from  the  foresaid  line  a  distance  of 
eighty  dive  feet  or  thereby  onward  towards  Poplar  Lane,  taken 
j)ossessiE>n  of  by  the  said  Commissioners,  and  formed  or  attempted 
to  be  formed  into  a  contifluatifui  of  Pattison  >Strcet,  and  to  re- 
fltare  the  same  to  the  condition  in  which  it  was  previous  to  its 
having  been  taken  possession  of  as  aforesaid  :  And  further,  the 
defender  ought  and  should  be  decerned  and  orrlaineil,  by  decree 
foresaid,  to  make  payment  to  tho  pursuers  of  the  snm  of  £200, 
or  Bach  other  sum  oa  may  be  found  to  be  the  loss  and  damage 


occasioned  to  tljein  by  the  taking  poBaeflaion  of  and  forming  or 
attempting  to  form  the  foresaid  portion  of  ground  into  a  street 
as  aforesaid,  with  the  legal  interest  thereof  from  the  date  uf 
citation  till  payment*' 

The  pursuers  were  proprietors  of  certain  fioLjects  in  and 
near  PatttsuD  Street,  licith,  and,  inter  alia  (along  with  the 
successors  of  John  Hutton,  merchant,  Leith,  who  were  not 
parties  to  this  action),  were  infefl  as  joint  proprieton 
of 

**  AU  and  Whole  that  piece  of  ground  lying  within  the  lines  of 
Pattiaon  Street,  and  which  hatl  been  intended  to  form  a  cun* 
tinnation  of  that  street  toward*  PopUr  Lane,  extendusg  in 
length  from  a  line  drawB  at  right  angles  across  Pattison  Stuett 
at  the  eastern  gable  of  tho  tenement  of  houeeo  on  the  north  oile 
of  that  street  onward  to  Poplar  Lane/* 

It  was  provided  in  their  titles  that  the  jrnnt  propdetore 
should  have 

**  fall  right  and  liberty  to  use  the  eaid  piece  of  ground  either  u 
a  private  enclosure  or  as  a  private  road  communieating  to  tkar 
own  properties,  to  which  tio  one  else  should  have  right,  or  to 
throw  it  open  as  a  ]>iiblic  thoroughfare  communicating  bvtvea 
Poplar  Lane  and  Kibe  Street,  thetr  using  it  in  one  way  bj  i» 
mean*  prednding  them  from  afterward h  using  it  in  any  utlh^ 
way  tbey  may  choose:,  and  their  having  thrown  it  open  »  « 
pubbc  thoroughfare  not  even  precluding  theia  from  resnaiug 
close  and  private  possession  thGr£M>f ;  hut  declaring  that  aii,ro&« 
of  their  number  should  have  at  any  time  righi  to  insirt  ujviii 
the  said  piece  of  ground  being  thrown  open  as  a  public  thofofl^ 
fare  and  continuation  of  Pattison  Street  in  the  m&nncr  origiaiUf 
intended," 

The  General  Police  and  Improvement  (Scotland)  Aci, 
18G2,  was  adopted  in  whole  by  tbe  Provoat,  Magistritei, 
and  Conncil  of  the  hnrgh  of  Leith  in  October  1862. 

On  I3tb  April  1H72  tbe  Commisstooers  advertised  thf 
following  notice  in  tbe  *'  Daily  Scotjiman/'  "Leitb  Herald," 
and  **  Leith  Burghs  Pilot''  newspapers  : — 

"  Burgh  of  Leitk — Whereas  Hope  Street,  North  Leitk  ii^ 
Pattiaon  Street,  being  private  streets  as  defined  in  the  'G<flml 
Police  and  Improvement  (Seutland)  Act,  1S62/  formed  or  hd 
oat  at  or  before  the  adoption  of  the  said  Act  by  th«  Magi*tfaki 
and  Council  of  the  said  burgh,  are  not,  together  with  the  foot- 
ways thereof,  sufEciently  levelled,  paved,  or  causewayed,  Md 
flaggefl  to  the  satisfaction  of  the  ()ommi^ioners  for  th«  p«r. 
poses  of  tbe  anrid  Act,  acting  in  and  for  the  said  bnrgh,  Notice  ■ 
hereby  given  that  it  is  the  intention  of  the  aaid  Commiwioawi 
to  catise  said  streets  and  the  footways  thereof  to  be  freeil  frpa 
oba true t ions,  and  to  be  properly  levelled,  paved,  or  cansewafti 
and  iiagged  and  channelled,  according  to  plans  thereof,  to  whkh 
reference  is  hereby  made,  and  which  may  h&  aeen  within  tk 
Town-Hall,  Charlotte  Street,  Leith.  (Signed)  W,  IL  €otrat> 
Clerk  of  tbe  Conimisaionera, — Town-Ckrii'g  O0c^^  XeifA,  11** 
AiirUUn:' 

On  1 3  th  May  1872  the  clerk  laid  before  a  meeting  w 
the  CommisHioncrs  a  copy  of  each  of  the  newspapers 
in  which  tbe  foresaid  notice  had  been  advertised,  md 
certified  that  no  person  had  appeared  to  object  or  be  b«»H 
thcreanent  Tho  meeting  tberofure  resolved  to  pruc«4 
with  the  intended  works,  and  ordered  the  execution  thtrt- 
of-  Tbe  works  were  accordingly  forthwith  begun,  wd 
on  or  about  5th  August  1872  the  burgh  surveyor  rf- 
ported  tbat  the  same  had  been  completed.  Kotice  W 
thereafter  sent  to  the  pursuers  of  the  assessment  impoi»l 
upon  them,  to  defray  the  expenses  of  paving. 

Tbe  pursuers  were  not  aware  of  tbese  operations  till 
the  beginning  of  July  18T2.  On  5th  July  a  letter  w« 
addressed  by  the  agents  of  Millar's  trustee  to  Mr* 
Couper — 

"5£A  JitfjflSTi 

"  Sir, — We  beg  leave  to  call  your  attention  to  eertsin  ofWi- 
tions  now  Ijcing  carried  oi|  at  Pattiaon  Street 

**  This  street  was  never  opened  further  Hun  a  dlsUao«  ol  t^b^ 
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128  feet  from  Elbe  Street,  and  a  little  further  on  there  existed, 
until  removed  a  day  or  two  ago,  a  stone  wall  which  cut  off  the 
formed  part  of  the  street  from  the  private  property  beyond. 
At  one  time  there  was  a  gate  upon  this  wall,  but  it  was  re- 
moved a  good  many  years  ago.  When  we  were  down  at  the 
place  yesterday  we  saw  the  remains  of  the  wall  and  part  of  one 
of  the  gate  posts,  and  we  found  workmen  engaged  apparently  in 
lowering  the  level  of  this  private  property  and  adding  it  to  the 
public  street. 

•*  On  behalf  of  our  clients,  the  marriage-contract  trustees  of 
Mr.  and  Mrs.  Millar,  joint  owners  of  this  property,  we  shall  be 
obliged  by  your  informing  us  upon  what  authority  their  private 
property  is  being  encroached  on,  and  we  beg  leave  to  intimate 
that  we  shall  hold  the  Commissioners  responsible  for  the  con- 
sequences.— We  are,  etc.,        Adam,  Kirk,  and  Robertson.*' 

To  which  the  following  reply  was  returned  : — 

"  Town-Clerk's  Office,  LfitK  lO^A  July  1872. 

"  Dear  Sirs,—  I  submitted  your  letter  as  to  Pattison  Street  to 
the  Paving  Committee  of  Commissioners  of  Police  yesterday, 
and  am  directed  to  inform  you  that  having  made  inquiry  they 
find  that  the  wall  mentioned  by  you  was  not  interfered  with  by 
them  or  their  servants  or  contractors,  and  that  the  street,  so  far 
as  the  Commissioners  propose  to  deid  with  it,  was  open  to  and 
used  by  the  public  before  the  Commissioners  gave  notice  of  their 
intention  to  pave  it  in  terms  of  the  Police  Act. — I  remain  etc. 

"W.  H.  COUPER." 

The  pursuers  accordlDgly  raised  the  present  action. 
They  averred — 

CoND  3.  At  a  distance  of  about  9  feet  cast  from  the  eastern 
gable  [referred  to  in  the  titles],  a  wall  was  built  across  the  in- 
tended line  of  Pattison  Street,  having  a  gate  for  the  con- 
venience of  those  having  right  of  access.  This  gate  was  re- 
moved some  years  ago,  but  the  i)iece  of  ground  was  never  thrown 
open  to  the  public.  It  remains  the  private  property  of  the 
joint-proprietors,  none  of  whom  have  ever  consented  or  wished 
that  it  should  be  thrown  open  as  a  public  thoroughfare. 

CoND.  4.  Sometime  about  the  end  of  June  or  beginning  of 
July  last  the  Police  and  Improvement  Commissioners  of  Leith, 
or  others  acting  by  their  orders  or  for  whom  they  are  re8i>on- 
sible,  entered  upon  the  said  piece  of  ground  and  removed  the 
wall.  They  have  in  part  lowcreil  the  level  of  the  said  piece  of 
ground,  and  have  causewayed  it  for  a  distance  of  about  85  feet 
in  the  direction  of  Poplar  Lone,  and  they  have  attempted  to 
throw  that  portion  of  the  pursuers'  joint  property  into  a  public 
thoroughfare.  By  lowering  the  level  of  the  said  piece  of 
ground  the  Commissioners  have  interfered  with  the  access  to 
the  pursuers*  properties,  and  have  caused  damage  thereto. 

And  pleaded —  ' 

1.  The  pursuers,  jointly  with  the  successors  of  the  said  John 
Hatton,  were,  in  terms  of  their  titles,  the  sole  proprietors  of 
the  said  piece  of  ground.  2.  The  Police  Commissioners  had  no 
right  to  enter  ui)on  the  said  piece  of  ground,  or  to  interfere 
with  it  in  the  manner  condescended  on,  without  the  consent  of 
the  proprietors.  3.  Tlie  Commissioners  were  bound  to  restore 
the  said  piece  of  ground  to  the  condition  it  was  in  ])revious  to 
their  operations.  4.  They  were  liable  in  reparation  for  the 
damage  caused  by  these  operations. 

The  defenders  founded  on  the  provisions  of  the  General 
Police  and  Improvement  (Scotland)  Act,  1862,  relative  to 
private  streets. 

Sect.  150  provides — 

'*  Where  any  private  street  or  part  of  a  street  is  at  the  adop- 
tion of  this  Act  formed  or  laid  out,  or  shall  at  any  time  there- 
after be  formed  or  laid  out,  and  is  not  together  with  the  foot- 
ways thereof  sufficiently  levelled,  i)aved,  or  causewayed  and 
flagged  to  the  satisfaction  of  the  Commissioners,  it  shall  be 
lawful  for  the  Commissioners  to  cause  any  such  street  or  part 
of  a  street  and  the  footways  thereof,  to  be  freed  from  obstruc- 
tions, and  to  be  properly  levelletl,  paved  or  causewayed,  and 
flagged  and  channelled  in  such  way  and  with  such  materials  as 
to  them  shall  seem  most  expedient.*' 

By  the  interpretation  clause  (sect  3)  of  the  Statute, 
**  The  expression  <  private  street,'  shall  mean  any  road,  street, 


or  place  within  the  burgh  (not  being  or  forming  part  of  any 
harbour,  railway  or  canal  station,  depot,  wharf,  towing- ])ath, 
or  bank),  used  by  carts,  and  either  accessible  to  the  public  from 
a  public  street,  or  forming  a  common  access  to  lands  and  pro- 
mises se^Kirately  occupied,  and  which  has  not  been  before  the 
adoption  of  this  Act  well  and  sufficiently  paved  and  flagged  by 
the  owners  of  premises  fronting  or  abutting  on  said  street,  and 
which  has  not  been  maintained  as  a  public  street.*' 

By  the  immediately  preceding  definition, 
''  The  word  '  street,*  shall  mean  a  public  street,  and  shall  ex- 
tend to  and  include  any  road,  bridge,  quay,  lane,  square,  court, 
alley,  close,  wynd,  vennel,  thoroughfare,  and  public  passage  or 
other  place  within  the  burgh,  used  either  by  carts  or  footpas- 
sengers,  not  being  a  '  private  street,*  and  not  being  or  form- 
ing part  of  any  harbour,  railway,  or  canal  station,  depot,  wharf, 
towing-path  or  bank.** 

Section  151  provMes  that  the  expenses  incurred  by  the 
Commissioners  in  respect  of  private  streets  shall  be  repaid 
to  them  by  the  owners  of  lands  or  premises  fronting  or 
abutting  (m  such  street,  in  proportion  to  their  frontage. 

Sect.  157  provides — 

'*  That  as  regai-ds  the  paving  or  causewaying  and  maintaining 
streets,  public  or  private,  including  the  footways  thereof,  it 
shall  be  lawful  for  any  person  whose  property  may  be  affected, 
and  who  thinks  himself  thereby  aggrieved,  to  ajipeal  to  the 
Sheriff  in  manner  after  provided.** 

Sections  396  and  397  provide — 

Sect  396.  **  Any  person  liable  to  pay  or  to  contribute  towards 
the  expense  of  any  of  the  works  aforesaid,  or  otherwise  aggrieved 
by  any  order  of  the  Commissioners  relating  thereto,  may,  at  any 
time  within  seven  days  next  after  the  making  of  any  such  order, 
give  notice  in  writing  to  the  Commissioners  that  he  intends  to 
api^eal  against  such  order  to  the  Sheriff,  and  along  with  such 
notice  he  shall  give  a  statement  in  writing  of  the  grounds  of  the 
appeal ;  and  if  withim  Sour  days  next  after  giving  such  notice 
the  party  grant  bond'  to  the  Sheriff,  with  two  sufficient  cau- 
tioners to  the  satisfaction  of  the  Sheriff,  to  abide  the  order  of 
the  Sheriff,  and  pay  such  costs  as  shall  be  awarded  by  the 
Sheriff  thereui>on,  the  work  so  a])pea1ed  against  shall  not  be  be- 
gun until  after  the  judgment  of  the  Sheriff  upon  such  appeal ; 
and  the  Sheriff,  upon  due  proof  of  such  notice,  and  u|)on  such 
caution  being  found,  shall  hear  and  determine  the  matter  of  the 
appeal,  and  shall  make  such  order  thereon,  either  confirming, 
quashing,  or  varying  the  same,  and  shall  award  such  costs  to 
either  of  the  parties  as  the  Sheriff  in  his  discretion  thinks  fit ; 
provided  always,  that  the  appellant  shall  not  be  heard  in  sup- 
port of  such  api>eal  unless  such  notice  and  statement  have  been 
given,  and  such  caution  found  as  aforesaid,  nor  on  the  hearing 
of  such  aivf)eal  shall  he  go  into  evidence  of  any  other  grounds 
of  appeal  than  those  set  forth  in  such  statement  as  aforesaid.** 

Sect.  397.  "  And  in  respect  to  appeal  as  to  all  other  matters  and 
things  which  the  Commisnioners  are  by  the  |>olice  provisions  of 
this  Act  empowered  to  do  or  perform  or  to  authorize  to  be  done 
or  performed,  and  the  cost  attending  which  falls  by  this  Act  to  be 
provided  for  by  way  of  private  improvement  assessment,  the 
Commissioners  shall,  where  not  otherwise  hereby  directed,  give 
notice  of  their  intention  to  do  or  perform,  or  to  authorize  to  be 
done  or  i)erformed,  such  matter  or  thing,  either  by  public  ad- 
vertisement in  some  newspaper  circiUating  in  the  burgh  or  in  the 
county  in  which  the  burgh  is  situated,  or  by  ]KMBting  handbills 
in  conspicuous  places  in  the  burgh,  or  by  notice  in  writing  to 
be  transmitteil  through  the  post-office,  or  delivered  i^ersonally, 
or  at  their  dwelling-houses,  to  the  individuals  having  interest, 
as  the  Commissioners  shall  think  proper  ;  and  it  shall  be  lawful 
for  any  person  whose  property  shall  be  taken  or  affected,  and 
who  shall  consider  himself  injured  or  aggrieved  in  rcs|>ect  of 
such  other  matters  and  things  by  this  Act  so  dirccte<l  to  be  done 
or  performed  and  ])rovided  for,  to  appeal  to  the  Sheriff  from 
any  order  made  or  notice  given  by  the  Commissioners  in  resi>ect 
of  such  matters  or  things  in  the  manner  and  to  the  effect  herein 
last  before  provide<l  and  directed  ;  and  if  such  matter  or  thing 
shall  not  be  made  the  subject  of  appeal  to  the  Sheriff,  or  being 
appealed  shall  be  allowed  by  him,  the  Commissioners  may  pro- 
ceed with  the  same,  and  levy  the  oascssmonts  in  reference  there- 
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to  authorized  by  this  Act ;  provided  always  that  all  such  ap- 
peals provided  for  in  this  and  the  immediately  preceding 
clause,  and  all  other  appeals  to  the  Sheriff  allowed  by  this  Act 
not  otherwise  provided  for,  shall  be  disposed  of  summarily,  and 
the  decision  of  the  Sheriff  shall  in  all  cases  be  iinal  and  conclu- 
sive, and  not  subject  to  review  by  suspension,  reduction,  or 
advocation,  or  in  aoy  manner  of  way." 

The  defenders  stated — 

2.  The  place  or  piece  of  ground  forming  the  continuation  of 
Pattison  Street,  situated  within  the  burgh  of  Leith,  has  for 
many  years  formed  part  of  and  been  known  as  Pattison  Street, 
and  has  been  known  by  bo  other  name. 

3.  Pattison  Street  extends  at  least  from  Elbe  Street  to  the 
wood-yard  at  the  end  thereof,  entering  from  Poplar  lane.  For 
many  years  it  was  accessible  both  from  Poplar  Lane  and  Elbe 
Street,  from  and  to  which  it  formed  a  common  thoroughfare. 
It  is  a  private  street  within  the  meaning  of  clause  3  of  the  Act 
foresaid.  It  is  situated  within  the  burgh  of  Leith,  and  does  not 
form  part  of  any  harbour,  railway  or  canal  station,  depot,  wharf, 
towing-path  or  bank.  It  has  for  years  been  used  by  carts,  and 
been  accessible  to  the  public  from  a  public  street,  and  has  formed 
a  common  access  to  lands  and  premises  separately  occupied.  It 
liad  not  before  the  adoption  of  said  Act  been  well  and  suf- 
ficiently paved  and  flagged  by  the  owners  of  premises  fronting 
or  abutting  on  the  same,  and  had  not  been  maintained  as  a 
public  street ;  and  at  the  date  of  the  adoption  of  said  Act  by 
the  said  Commissioners  the  said  street  was  formed  or  laid  out, 
Imt  was  uot,  together  with  the  footways  thereof,  sufficiently  ' 
levelled,  paved,  or  causewayed,  and  flagged  to  the  satisfaction  of  ; 
the  said  Commissioners.  I 

8.  The  pursuers  did  not  make  any  objections  against  the  | 
said  intended  works,  nor  did  they  seek  to  be  heard  before  the 
said  Commissioners  upon  any  objecfcions  ;  and  they  did  not  ap- 
peal against  the  foresaid  order  for  the  execntion  of  said  works, 
nor  did  they  take  any  steps  competent  to  them  under  the  said 
Act  or  otherwise  against  the  said  order,  or  the  execution  of  the 
said  works  ;  and  the  proceedings  of  the  said  Commissioners  have 
now  become  final,  and  are  not  subject  to  review  in  any  manner 
of  way. 


And  pleaded,  inter  alia — 

1.  The  action  was  incompetent,  and  should  be  dismissed  « 
dUerncUivelj/t  the  action  was  irrelevant,  and  should  be  dismissed. 
4.  The  pursuers  having  failed  to  object  to  the  execntion  of 
the  said  works  in  manner  provided  by  the  Act,  the  whole  pro- 
ceedings of  the  Commissioners  were  now  final,  and  not  subject 
to  review,  and  the  pursuers  were  barred  from  complaining  of 
or  objecting  thereto.  5.  The  piece  of  ground  claimed  by  the 
pursuers  being  a  private  street  within  the  meaning  of  *'  The 
General  Police  and  Improvement  (Scotland)  Act,  1872,*'  the 
Police  Commissioners  were  entitled  to  execute  the  works  com- 
plained of.  6.  The  Police  Commissioners  having  given  statu- 
tory notice  of  their  intended  operations,  and  the  pursuers  having 
made  no  opposition  thereto,  the  Commissioners  were  entitled 
to  proceed  with  and  to  execute  the  said  ox)erations. 

The  Lord  Ordinary  (Jerviswoode),  on  3d  December 
1872,  pronounced  the  following  interlocutor : — 

**  The  Lord  Ordinary,  having  heard  counsel  in  the  Procedure 
Koll,  and  made  avizandum,  and  considered  the  debate  and 
whole  process,  sustains  the  fourth  plea  in  law  stated  on  behalf 
of  the  defender,  and  therefore  dismisses  the  action,  and  decerns  : 
Finds  the  pursuers  liable  to  the  defender  in  expenses,*'  etc. 

**  Note. — The  Lord  Ordinary  has  here  come  to  the  conclusion, 
after  having  the  benefit  of  a  full  argument  on  the  whole  cause, 
that  the  plea  which  ho  has  sustained  as  above  is  well  founded ; 
and  if  this  be  so,  it  follows  that  there  is  no  call  to  go,  and  in- 
deed no  propriety  in  going,  further." 

The  pursuers  reclaimed,  and  argued — 

The  Lord  Ordinary*s  interlocutor  proceeded  on  the  assumption 
that  the  piece  of  ground  in  question  was  a  '*  private  street  "  in 
the  sense  of  the  Act.  But  this  was  the  de  qtio  qiueritur.  The 
pursuers  averred  that  it  was  not  a  "  private  street,**  but  private 
property  with  which  the  Police  Commissioners  had  no  title  to 
interfere.     The    pursuers  should  be    allowed   a   proof — Lord 


Advocate  v  Police  Commissioners  of  Perth,  7ih  December  1869, 
ante,  vol.  xliL  p.  106. 

Argued  for  the  defenders — 

To  make  a  [ilace  within  a  burgh  a  private  street  in  the  sense 
of  the  Act,  it  was  not  necessary  that  it  should  be  accessible  to  the 
public.  It  was  sufficient  that  it  be  used  by  carts  and  form  & 
common  access  to  premises  separately  occupied.  According  to 
the  pursuers*  own  showing,  this  place  communicated  with  their 
several  properties,  and  it  was  not  disputed  that  it  was  used  by 
carts.     It  was  therefore  a  private  street. 

The  Court  allowed  the  pursuers  a  proof  before  answer. 

A  proof  was  accordingly  taken,  the  import  of  which 
was  as  follows  4 — 

Pattison  Street  was  laid  out  towards  tbe  close  of  last 
century,  and  was  intended  to  run  eastwards,  from  a  street 
named  Elbe  Street,  to  a  lane  named  Poplar  Lane.  In 
point  of  fact,  the  houses  terminated  at  a  distance  of  128 
feet  from  Elbe  Street.  The  continuation  of  the  street 
east  war!  s  was  from  an  early  period  enclosed  by  walls 
marking  out  the  line  of  the  intended  street.  Down  to  about 
the  year  1858  this  piece  of  ground  was  shut  off  from 
the  rest  of  Pattison  Street  by  a  wall  which  ran  across  tbe 
street  at  right  angles,  a  few  feet  east  from  the  eastmust 
bouse,  which  was  long  occupied  by  a  Mrs.  Munnoch,  and 
subsequently  by  her  daughter.  To  the  piece  of  grouDd 
so  enclosed  access  was  obtained  by  a  locked  gate,  the  kej 
of  which  was  kept  at  Mrs.  Munnock's  for  the  convenieoee 
of  the  persons  entitled  to  have  access.  The  eastmost 
part  o!  the  ground  was  occupied  as  a  woodyard,  and  shot 
off  from  Poplar  Lane  by  a  paling.  The  ground  between 
the  wall  and  the  woodyard,  extending  to  85  feet  in  length, 
was  what  the  Commissioners  paved  in  1872.  Previous  to 
that  time  it  did  not  appear  to  have  been  put  to  anj 
special  use ;  it  formed  a  common  access  both  for  carts 
and  persons  on  foot  to  several  yards  and  workshops ;  it  was 
covered  with  litter  of  various  kinds,  and  was  always  in  in 
untidy  condition.  .About  the  year  185S  the  wall  on  the 
west  side  of  the  ground  in  question  was  broken  down  and 
the  gate  removed.  Foot  passengers  occasionally  passed 
through  the  ground  from  Elbe  Street  to  Poplar  Lane, 
but  it  was  not  a  recognised  thoroughfare.  A  few  years 
before  this  action  was  raised  a  public  lamp  was  placed  on 
the  east  side  of  the  remains  of  the  wall. 

Argued  for  the  pursuers — 

The  proof  showed  that  the  ground  was  a  private  endosmvt 
with  which  the  Commissioners  had  no  right  to  interfere.  Be- 
sides, the  advertisement  by  the  Commissioners  was  defectin 
and  misleading.  Notice  of  operations  on  Pattison  Street  wu 
insufficient  to  put  the  pursners  on  their  guard  that  the  Com- 
missioners intended  to  pave  the  piece  of  groond  in  qaestioD. 

Argued  for  the  defenders — 

The  proof  made  it  clear  that  the  ground  in  question  wai  i 
place  used  by  carts,  and  forming  a  common  access  to  fn- 
mises  separately  occupied.  It  was  therefore  a  private  street 
within  the  meaning  of  the  Act.  With  r^ard  to  the  qnestioa  of 
notice,  the  premises  entering  from  the  groand  had  alwijs 
been  described  as  situated  in  Pattison  Street.  This  was  proved 
by  the  receipts  given  by  the  pursuers  to  their  own  tenants,  ii 
well  as  by  the  receipts  for  rates  paid  by  them  for  theie 
premises. 

At  advising — 

Lord  Cowan. — There  is  considerable  difficulty  in  arriving  at 
the  true  grounds  on  which  the  judgment  of  the  Court  in  thii 
case  ought  to  proceed, — not  less  from  the  obscure  terms  in  wlack 
the  provisions  of  the  Police  and  Improvement  Act  founded 
on  by  the  defenders  are  expressed, — than  from  the  peculiar 
circumstances  in  which  the  ground  alleged  to  form  part  of  Pat- 
tison Street  is  placed,  having  regard  to  the  reottit  possessioa  of 
it  as  appearing  from  the  evidence. 
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In  tlic  month  of  April  1872  a  notice  was  duly  advertised  in 
terms  of  the  397th  clause  of  the  Act,  that  "  Pattison  Street, ** 
with  two  other  private  streets  which  were  mentioned,  was  to  be 
made  free  from  obstruction,  and  to  be  properly  levelled  and 
paved  by  the  Commissioners  acting  imder  the  Police  and  Im- 
provement Act,  1862.  No  party  a])peared,  as  required  by  the 
Statute  in  every  case  where  private  prop«rty  might  be  affected, 
and  where  anyone  might  think  himself  aggrieved  by  the  pro- 
posed operations  ;  and  in  this  situation  the  Commissioners  pro- 
ceeded with  the  execution  of  the  works;  and  these  were  re- 
ported by  the  surveyor  tot  have  been  completed  on  5th  August 
1872. 

The  pursuers  do  not  seem  to  have  been  aware  of  these  opera- 
tions until  the  beginning  of  July,  when  a  communication  was 
addressed  by  their  agents  to  the  Town-Clerk  of  Leith,  remon- 
strating against  the  ground  being  operated  on  as  part  of  Pattison 
Street,  inasmuch  as  it  was  alleged  to  be  private  property,  and, 
being  such,  illegally  encroached  upon  by  the  Commissioners. 
On  this  remonstrance  a  report  was  required  from  the  burgh  sur- 
veyor, who  rejwrted  **  that  the  street  was  lighted  with  a  public 
lamp  beyond,  the  point  where  the  wall  (alleged  to  be  the  west 
boundary  of  the  ground  in  question)  stood,  thus  showing  that 
it  was  open  and  used  by  the  public,"  to  a  line  shown  on  the 
plan,  up  to  which  the  operations  of  the  Commissioners  were 
intended  to  be  carried.     And  in  a  letter  addressed  to  the  agents 
of  the  pursuers  on  10th  July  1872,  it  was  intimated  by  the 
bnrgh  clerk,  '*  that  the  street,  so  far  as  the  Commissioners  pro- 
posed to  deal  with  it,  was  open  to  and  used  by  the  public  before 
they  gave  notice  of  their  intention  to  ])ave  it  in  terms  of  the 
Police  Act."     This  led  to  the  action  of  declarator  now  before 
the  Court  at  the  instance  of  the  pursuers.     It  concluded  that 
"  the    piece    of   ground  lying  within   the    line    of    Pafctison 
Street,    Leith,    and    which    had    been    intended    to   form   a 
continuation   of  that   street  towards  Poplar  Lane,"  extending 
as  therein  described,  ''pertains  heritably  to  the  pursuers,  but 
jointly  and  in   common   to  the  successors  of  John   Hutton, 
merchant  in  Leith  ;"  and  this  conclusion  is  followed  by  other 
relative  conclusions,  to  the  effect  of  having  the  ground  restored 
to  the  condition  in   which  it  was  before  the  operations  com- 
plained of.     The  defences  to  this  action,  on  its  merits,  were, 
Jirsty  that  the  pursuers  ought  to  have  objected  to  the  proceed- 
ings of  the  Commissioners  in   the  manner  pointed  out   by  the 
Police   Act  for  parties    to   obtain   redress   whose   property   is 
affected  and  who  are  aggrieved  by  their  proceedings ;  and  that, 
not  having  been  objectcil  to,   what  was  done  was  final,   and 
could  not  be  made  the  subjeet  of  review  in  this   Court ;  and 
second^   that  the  piece   of  ground  in  question   was  part  of  a 
"  private  street,"  within  the  meaning  of  the  Police  Act,  with 
which  the  Commissioners  were  entitled  to  deal  under  the  Act 
by  execution  of  the  works  complained  of. 

The  Lord  Ordinary  found  on  3d  December  1872  that  the 
first  of  these  pleas  was  well  founded,  and  dismissed  the  action, 
because,  as  stated  in  bis  Lordship's  note,  the  statutory  remedy 
not  having  been  ado{)ted,  *'  it  follows  that  there  is  no  call  to  go, 
and  indeed  no  propriety  in  going,  further." 

Under  the  reclaiming  note  presented  against  this  interlocutor, 
the  Court,  on  hearing  parties^  considered  that  the  question  of 
jurisdiction,  and  the  finality  of  the  proceedings  by  the  defen- 
ders, depended  upon  the  result  of  an  inquiry  into  the  fact  of  the 
ground,  when  interfered  with  by  the  Commissioners,  being  truly 
••private  street,"  or  private  property  belonging  exclusively  to 
the  pursuers.  For,  on  the  one  hand,  if  the  ground  was  pos- 
sessed by  the  pursuers  as  their  private  exclusive  property,  and 
not  street  at  all  in  any  proper  sense,  it  was  manifest  that  the 
Commissioners,  by  interfering  with  it,  might  justly  be  held  to 
have  exceeded  their  statutory  power,  and  in  that  case  to  have 
no  defence  to  this  action,  on  the  princi]>le  of  construction  recog- 
nised by  this  Division  of  the  Court  in  the  case  of  the  Perth 
Commissioners  r.  The  Lord  Advocate,  7th  December  18G9,  8 
M'Pherson,  244.  And,  on  the  other  hand,  it  was  considered 
that  if  the  ground,  having  regard  to  the  condition  in  which  it 
was  at  the  date  of  the  operations,  came  within  the  dcscri)>tion 
of  **  private  street,"  the  defence  in  that  view  of  it  must  be  sus- 
tained, and  this  action  dismissed,  as  found  by  the  interlocutor 
tinder  review.  A  proof  *'  before  answer  "  was  accordingly  al- 
lowed, and  the  recent  argument  had  regard  to  the  imiK>rt  of  the 
evidence,  in  its  bearing  upon  the  two  views  of  the  case  now  stated. 


To  understand  fully  the  effect  of  the  evidence  on  the  ques- 
tions at  issue,  it  is  ]>roper  to  have  in  view  the  definition  of 
"  private  Street,"  contained  in  the  interpretation  clause  of  the 
Statute. 

There  is  first  given  a  definition  of  the  word  •*  street,"  as  used 
in  the  Statute,  which  is  declared  to  mean  a  public  street,  and 
to  extend  to  and  include  **  any  road,"  etc.,  and  so  forth ; 
"thoroughfare  and  public  passage,  or  other  place  within  the 
burgh,  used  either  by  carts  or  foot  passengers,  not  being  a  •  pri- 
vate street.' "  Then  there  is  given  the  definition  of  **  private 
street"  in  these  terms:  **The  expression  'private  street,* 
shall  mean  any  road,  street,  or  place  within  the  burgh  (not 
being  or  forming  part  of  any  harbour,  railway,  or  canal  station, 
depot,  wharf,  towing-path,  or  bank),  used  by  carts,  and  either 
accessible  to  the  public  from  a  public  street,  or  forming  a  com- 
mon access  to  lands  and  premises  separately  occupied." 

There  is  no  doubt  that  the  ground  in  question  is  a  place  with- 
in a  burgh,  aod  that  it  does  not  form  part  of  any  of  the  subjects 
described  in  the  parenthetical  portion  of  the  clause,  so  that  the 
inquiry  resolves  into  the  applicability  of  the  other  descriptive 
terms — t.e.,  whether  the  ground  is  **  used  by  carts,"  and  whether 
it  is  accessible  to  the  public  from  a  public  street,  cr  forms  a 
common  access  to  lands  and  pre^iises  separately  occupied. 
There  is  no  mention  in  this  de^nition  of  the  place  being 
••thoroughfare  and  public  paesage,^"  as  in  the  description  of  a 
public  street.  All  that  is  required  is,  that  the  ground  is  used 
by  carts,  and  cHUmicUively  either  accessible  to  the  public  or  form- 
ing a  common  access.  Then,  having  reference  to  this  definition, 
the  150th  section,  "  for  the  convenience  of  the  inhabitants  and 
for  the  public  advantage,**  empowers  the  commissioners  to  take 
such  measures  as  were  here  resolved  on,  ••  where  any  private 
street  or  part  of  a  street  is  at  the  adoi)tion  of  this  AcifoTTned 
or  laid  out,  or  shall  at  any  time  hereafter  be  formed  or  laid  out," 
and  has  not  been  '•  levelled,  paved,  or  causewayed  and  flagged 
to  their  satisfaction."  The  question  is,  whether  the  evidence 
that  ha^  been  led  brings  the  ground  withiQ  the  definition  of 
private  street  thus  given. 

Now  (I.)  one  thing  is  clear  from  the  terms  of  the  titles  of  the 
pursuers,  that  Pattison  Street  was  intended  to  be  continued 
through  the  ground  in  question  eastward  to  Poplar  Lane, 
and  that  anyone  of  the  proprietors  might  and  may  at  any  time 
insist  on  it  being  opened  as  a  thoroughfare  or  public  passage 
from  Elbe  Street  on  the  west  to  Poplar  Lane  on  the  east ;  and 
that  from  an  early  date  there  were  walls  built  on  the  north  and 
south  sides  of  the  ground  all  through,  marking  it  out  as  the  in- 
tended continuation  of  Pattison  Street.  Unfortunately  the  origi- 
nal feuing  plan  has  fallen  aside,  apd  the  precise  date  when  this 
took  place  has  not  been  ascertained.  The  side  walls,  however, 
north  and  south,  in  continuation  of  what  is  certainly  Pattison 
Street,  have  existed  from  the  earliest  times.  To  this  extent, 
although  there  was  no  pro])cr  formation  of  the  street,  the 
ground  may  bo  considered  to  have  been  laid  out  as  part  of  Pat- 
tison Street,  and  to  be  so  appropriated  and  used,  whenever  any 
of  the  proprietors  should  choose  to  insist  on  its  being  opened  up 
as  a  thoroughfare ;  and  it  will  be  observed  that  the  words 
••formed  or  laid  out"  are  not  conjunctive  but  alternative. 

Again  (2.)  as  to  the  state  of  the  ground — There  is  no  doubt 
that  it  was  at  one  time  enclosed  by  means  of  a  wall  running  from 
the  east  end  of  Mrs.  Munnoch's  house,  on  the  north  across  the 
roadway  or  line  of  street  to  the  south,  as  described  by  the  wit- 
nesses, and  delineated  on  the  plan  l>etween  the  letters  S.  T.  in 
••  street."  This  is  proved  beyond  question,  and  at  that  time 
access  was  obtained  to  the  ground  thus  enclosed  by  a  gateway 
in  the  wall, — the  gate  being  always  kept  locked,  and  the  key 
obtained  at  Mrs.  Mnnnoch's  by  all  parties  entitled  to  have 
entrance.  But  while  this  was  the  state  of  matters  at  an  earlier 
period,  it  is  no  less  certain  on  the  proof  that  from  and  after  1858, 
or  at  all  events  for  ten  or  twelve  years  prior  to  1872,  this  wall, 
except  at  the  north  side  of  it,  was  broken  down  and  the  gate- 
way removed,  so  as  to  form  no  obstruction  to  access  into  the 
previously  enclosed  ground,  whether  by  foot  passengers  or  by 
carts  having  occasion  to  go  to  the  premises,  the  entrance  to  which 
was  on  the  one  side  or  other  of  this  piece  of  ground.  Such  lands 
and  •*  premises"  are  *•  severally  occupied."  There  are  at  least 
five  or  six  such  subjects — an  ••  a8]>halter*8  yard,"  a  *•  coal  yard," 
a  ••wood  yard,"  a  ••stable,"  besides  other  yards,  etc.,  within 
what  was  enclosed  ground.     A  public  lamp  has  been  in  recent 
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timi-41  jilacHJil  for  th(*  r^nvpoicnce  of  tbe  puliUc  n>aortm^  to  tlita 
pbcu  or  atrett.  TJu^ii  it  i»  clear  beyond  ctmtroveray  that  tbi* 
ground,  ill  its  now  ojien  cooditioo,  forms  a  eonmiun  bcccub  to 
those  Ecparately  occn^iiod  premises,  I  hold  tUeiie  facts  to  bo 
estabtislieil  hy  the  proof,  luid  it  h  ford  etc  rmi  nation  whctUer  tbey 
are  not  sufficient  to  bring  tbe  grouad  within  tbe  statutory  de* 
*cri[vtion  of  private  street. 

No  thoroughfare  or  public  paKange  from  Elbe  Hiret^t  to  Popkr 
Lane  is  provLil  to  exlflt ;  but  that  is  not  re(piired  lu  th(j  case  of 
a  private  street  as  dcliucd  by  the  Statute,  Th«?  ground  a  used 
by  carta*  ifi  so  far  as  thi^oceupipra  of  tbe  several  subject*  require 
for  the  pnrpoaea  of  their  poBsession  to  bavo  carta  to  and  from 
tbeir  premisea.  The  gronml  aa  a  contiunatiou  of  the  west  end 
of  Pattison  Street  is  flcceasible  from  a  public  street,  and  it  is  a 
common  aecesa  of  the  dtscriptjon  set  fojth  in  tbe  defioitioa,  Tbe 
ohjpct  cnutemjdatod  by  the  Statute  appears  to  havo  been  tbat 
auch  comniou  acceaaca  ahuuld  be  brought  into  such  a  atate  of 
reimir  aa  to  alio  it  them  to  be  uaed«  by  those  of  the  public  having 
occasion  to  reaort  to  them,  with  safety  and  convenience.  And 
it  caonot  be  doubted  that  this  object  will  be  fully  aervptl  by 
tbe  operations  reaolv^ed  on  by  the  Commiastoncn  m  inference  to 
this  ground. 

It  waa  strongly  pri-stoil  on  us  that  by  thfite  titles  tbia  ground 
could  not  bo  opttned  up  as  a  street,  without  the  oxjircBS  conaent 
of  one  or  moro  of  the  co-proprittors,  Bi^t  consent  to  the  effect 
stated  may  be  inferrcjl  from  their  acts  and  deeds,  or  from  their 
allowing  tbtJ  ground  to  fall  into  that  condition  and  to  be  used 
in  such  a  manner  aa,  having  regard  to  its  projtimity  to  the  west 
portion  of  the  private  atrcet,  to  IjrLng  the  ground  in  its  preaent 
•tate  within  the  ativjutory  defjiiition. 

On  tbe  wliol6,  therefore,  although  the  question  is  not  un- 
nttcnded  with  difficulty,  I  h^dd  that  the  definition  of  private 
atrcet  doe^  apply  to  this  common  access  to  tbe  acvertd  premises 
entering  fmm  the  ground  in  question.  And  I  do  nut  think  that 
tbe  pursuers  have  any  good  ground  to  complain  of  the  general 
terms  of  the  notice  given  by  the  Couimiaaicnera.  It  ia  in  evi- 
dence that  the  sovcral  premises  belonging  to  them  entering  from 
the  ground  in  (juestion  bave  all  along  Ix^en  described  as  flitnated 
in  Pattison  Street.  Both  in  tlieir  own  rcceipta  to  their  tenanta 
and  in  their  rental  hookst  aa  alao  in  tbe  public  asacaamcot  re- 
ceipt** for  the  rates  paid  by  them  for  those  premises,  tbey  are  so 
deaeribed.  Notice  fif  operations  bt?ing  intended  to  bo  done  on 
the  private  street  called  Pattiaou  Street,  therefore,  was  dne  statu- 
tory notice,  on  thR  assumption  always  that  the  ground  is  to  be 
reganled  aa  jjart  of  a  ]>rivate  street,  and  that  tlie  reasoning  I 
have  atatftl  ia  sound.  The  result  i*  that,  in  the  atato  of  the  facte 
establisheii  by  tbe  proof,  the  Jjord  Ordinary's  interlocutor  ia 
well  founded. 

The  Other  Judges  concarredi 

Adhere. 

Ad.  Adam,  Kin n ear ;  Adam,  KirTc,  and  Robertaon,  W.S. 
Aff4nfg.--AfL  Soliritor-General  (Clark,  Q.C),  Harper;  J,  C. 
Irons,  S,aC,  AffeuK—JL  CUrk  d.(3. 
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UOIJSK  OF  LORDS. 

The  EoiNBUTtan  Street  Tramways  Co,,  AppdlanU^  !?> 
A.  and  C.  Black,  and  Others,  Itespondents, 

Siaivie — Tram teaf/s  Att^  IS 70— Spedal  A tt ^A  fjr^e ment  tn^^r- 
porat^d  in  SptKial  Ad — The  Edinburgh  Tramway  Company, 
on  applying  for  a  Special  Act  of  Parliament^  agreed  with 
certain  frontagera  on  their  line,  that  the  Tramway  Aet,  1870, 
abonld  apply  to  their  Special  Act  "  aa  if  tbe  same  were  a  pro- 
visional ortler.*'  This  agreejoent  was  made  part  of  the  8j>ecial 
Act  which  |i.iaaed  in  lS7li  and  the  S]»ccial  Act  authorized 
part  of  the  line  to  be  mafic  differently  from  the  Tramwaja  Act, 
1S70.  IMi  [r^Pfrging  jmlgmentl  that  the  Tramways  Act, 
1870,  did  not  override  the  later  Aet,  and  tbe  provisional 
order  referred  to  by  the  agreement  meant  a  contirmed  pro- 
visional order. 

Bee  stipra^  p,  241, 

The  Edinburgh   Street  Tramway  Company  now  ap- 
pealed to  tlie  Ilonse  of  Lords  againat  the  abovo  judgment 


I'lie  Lnr4    Admcate   (Young),   Clerks   Q.C.,  and  J, 

Man$fitld^  for  tbe  appellants — 

The  judgment  waa  wrong.  By  their  Act  of  Pariiament»  34  and 
35  Vict.  c.  S9,  sect.  5,  coupled  with  the  pUna  and  eectioiu 
which  were  in  effeet  fmrt  of  the  Act,  the  appellaots  had  power 
to  lay  down  a  double  line  of  tramways  on  the  portion  of  the 
atreet  shown  by  ancb  plauR,  and  with  a  leas  space  between  the 
ontfiide  edge  of  the  footpath,  and  the  nearest  line  of  tramway 
than  9  feet  fi  inel^ea.  It  waa  of  no  use  to  go  back  to  tbe  prior 
Act  of  1870  (tbe  Tramways  Act),  if  there  was  any  inconsisteiMy 
between  the  two  enactmi^uts,  for,  if  necessary,  the  later  Act 
impliedly  rcpeala  anything  inconsistent  in  the  prior  Act.  The 
agrecmeub  between  tlie  parties  that  the  whole  prorisions  of  tlie 
Tramways  Act  of  1S70  ahaU  apply  to  the  local  Act  as  f ally  at 
if  the  aame  were  a  provisional  order  obtained  under  the  genenl 
Act,  obviously  meant  a  confirmed  and  not  an  nnoonfinsed 
provisional  order«  otherwise  it  was  insensible.  If  it  was  a 
confirmed  provisional  order,  then  it  is  too  late  now  to  alter  it, 
and  tbe  ap^ieUants  were  right  in  acting  on  their  Special  Actai 
they  have  done^, 

H,  Llor/dj  Q.C,  and  J.  Macktren,  for  the  respondents— 

Tbe  judgment  was  rights  The  9th  section  of  the  Tramvaji 
Act,  1870,  was  effectively  incorporated  in  the  Special  Act  of  the 
ap7>cilants.  and  ia  ei|nally  applicable  to  the  case  of  a  tramwij 
made  by  a  special  Act  as  by  a  provisional  order.  The  agree- 
ment between  the  parties  was  to  the  effect  that  the  Tramwip 
Act  of  1870  abouJd  apply  to  the  appellants'  line  of  tramwaji, 
and  the  apjicllanta  are  bfured  from  departing  from  that  agree- 
ment, and  tbe  appellants  are  now  in  the  same  position  aaifa 
provisional  order  had  been  obtained  by  them,  and  the  9tk 
section  of  the  Act  of  1370  had  been  part  of  such  order. 

Lord  CifRLMsronni — My  Lords,  the  question  in  this  ease  ii 
whether  the  Edinburgh  Street  Tramways  Comi^any  can  be  re- 
strained by  interdict  from  constructing  a  tramway  on  tk 
jTortiou  of  North  Bridge  Street,  extending  from  the  south  end  of 
the  North  Bridge  to  the  High  Street,  Edinbui^gh,  at  a  distance 
of  less  than  &  feet  6  inches  from  the  nearest  rail  to  tke 
outside  of  the  f ootpatlL 

The  question  depends  upon  the  efiect  of  an  article  in  ai 
agr£^ement  contained  in  the  schedule  to  tbe  Kdinbuigfa  Street 
Tramvv'ays  Act,  which  by  the  44th  section  of  the  Act  is  made 
(^rt  of  the  Act.  By  the  ijih  section  of  the  Act  the  company  are 
to  **  make,  form,  lay  down,  and  maintain  the  tramways  hereiB- 
after  deaeriljc^l,  in  the  linea,  and  according  to  the  levels  ahovi 
on  tbe  depcaited  plana  and  sectiona,  and  in  all  respects  is 
accordance  with  those  plana  and  sections.*' 

We  bad  occasion  a  abort  time  ago  to  consider  the  qoestion  ai 
to  the  efiect  of  plana  and  sections  deposited  and  referred  to  ia 
tbie  manner,  and  we  fonnd  that  in  the  cose  of  the  North  Britiik 
Railway  Company  i\  Twld,  12  Clark  and  Finelly,  it  waa  laid 
down  that  where  there  is  such  a  reference  as  thia  to  the  plasi 
and  acctioDS  in  an  Act  of  Parliament,  they  are  incorporated inte 
the  Act-  The  provision  here  is  moat  express,  that  the  tran- 
waya  are  to  be  e^mstructed  in  all  respects  in  accordance  witk 
the  deposited  plans  and  sections.  Now,  according  to  tbe  de- 
aeription  of  the  plana  and  sections,  the  company  are  to  make  a 
double  line  of  tramway,  in  which  the  space  between  the  cater 
line  of  ratla  and  the  footway  on  each  side  of  North  Brid^ 
Street  must  be  leas  than  9  feet  6  inches.  By  the  agreemeat 
which  was  entered  into,  and  which  is  made  a  part  of  the  Act» 
the  company  bind  and  oblige  themselves  "  to  constmct  aad 
work  tbe  tramways  described  in  the  said  bill,  and  shown  ea 
tbe  Parliamentary  plana,''  Therefore  the  Company,  nndertltf 
Act  and  the  agreement  (which  is  made  a  part  of  it),  are  booad 
to  make  the  tramways  in  accordance  with  the  plans  aad 
sections. 

But  it  ia  said  by  the  agreement  one-third  of  the  owsen 
of  houses  abutting  upon  North  Bridge  Street  have  a  rig^t  te 
object  to  the  tramway  being  brought  within  9  feet  6  incdbea  ef 
the  footway.  The  first  clause  of  the  agreement  say%  "TIm 
parties  hereto  of  the  6rst  part  as  the  lo^  anthority  foresaii 
shall  have  tbe  whole  Hgbta,  powers,  and  privikiges  which  tke 
Tramways  Act,  1870t'  or  any  other  genaral  Act  relating  to  tnsi- 
waya  now  in  force,  or  which  maj  hereafter  pas  dons^  this  or 
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any  future  session  of  Parliament,  confer  or  may  hereafter  con- 
fer upon  tlie  local  authority  of  any  district,  and  the  whole 
])rovision8  of  the  said  Acts  shall  apply  to  the  Act  of  Pai-liament 
which  the  said  second  i>arty  is  now  promoting,  or  to  any  Act 
of  Parliament  which  they,  or  the  company,  may  hereafter 
obtain,  as  fully  in  every  respect  as  if  the  same  were  a  Pro- 
visional Order  obtained  under  *The  Tramways  Act,  1870.'" 
The  9th  section  of  the  General  Tramways  Act  provides  that, 
•*  Every  tramway  in  a  town  which  is  hereafter  authorized  by 
provisional  order,  shall  be  constructed  and  maintained  as 
nearly  as  may  be  in  the  middle  of  the  road,  and  no  tramway 
shall  be  authorized  by  any  provisional  order  to  be  so  laid, 
that,  for  a  distance  of  thirty  feet  or  upwards,  a  less  space  than 
9  feet  6  inches  shall  intervene  between  the  outside  of  the  foot- 
path on  either  side  of  the  road  and  the  nearest  rail  of  the 
tramway,  if  one-third  of  the  owners  or  one-third  of  the  occupiers 
of  the  houses,  shops,  or  warehouses  abutting  upon  the  part  of 
the  road  where  such  less  space  shall  intervene  as  aforesaid, 
ahall  in  the  prescribed  manner,  and  at  the  prescribed  time,  ex- 
press their  dissent  from  any  tramway  being  so  laid. 

The  first  clause  of  the  agreement  provides  that  the  general 
Act  shall  apply  as  fully  in  every  respect  as  if  the  same  (that 
is,  the  private  Act)  were  a  provisional  order.  A  great  deal  of 
controversy  has  taken  place  as  to  the  exact  meaning  of  those 
words ;  but  I  apprehend  that  the  ordinary  sense  and  under- 
standing of  the  language  would  be  that  it  must  refer  to  a 
provisional  order  obtained,  that  is,  completed  and  confirmed  by 
Act  of  Parliament.  Now,  supposing,  instead  of  being  an  Act 
of  ParUament,  this  had  been  such  a  provisional  order,  it  would 
have  been  one  of  course,  as  I  have  already  said,  confirmed  by 
Act  of  Parliament.  How  could  there  be  a  veto  by  the  owners 
under  those  circumstances  ?  Taking  the  case  of  a  provisional 
order,  they  could  only  have  interposed  while  it  was  in  progress, 
that  is  to  say,  after  notice  had  been  given  of  the  intention  to 
apply  for  a  provisional  order,  they  might  then  have  given  notice 
of  their  objection.  But  under  those  circumstances,  supposing 
there  was  no  dissent  at  all,  a  provisional  order  of  course  might 
be  made  which  allowed  a  tramway  to  be  constructed  with  an 
intervening  space  between  the  footway  and  the  outer  rail  of 
less  than  9  feet  6  inches.  Such  a  provisional  order  of  course 
would  be  utterly  incapable  of  being  resisted  afterwards ;  and 
how,  under  these  words,  putting  the  Act  of  Parliament  upon  the 
same  footing  as  a  provisional  order,  could  the  owners  possibly, 
when  the  Act  of  Parliament  was  passed,  have  any  veto  what- 
ever? And  how  can  it  possibly  be  understood  that  this 
reference  to  the  first  part  of  the  General  Tramways  Act,  with 
regard  to  provisional  orders,  can  have  any  application  to  a  case 
of  this  descrix)tion  ?  The  local  authority  having  for  the  pro- 
tection of  the  public  bound  the  company  to  make  their  tram- 
ways according  to  the  plans  which  the  Act  of  Parliament 
authorized,  can  it  be  believed  that  by  a  general  reference  to 
rights  which  third  persons  would  have  to  prevent  provisional 
orders  being  made  to  their  prejudice,  they  intended  to 
prevent  the  Act  of  Parliament  being  carried  out  ?  The  agree- 
ment upon  which  the  respondents  insist  is,  according  to  their 
construction  of  it,  utterly  inconsistent.  One  part  compels  the 
company  to  do  the  works  which  are  authorised  by  the  Act,  the 
other,  according  to  the  argument  of  the  respondents,  allows  the 
owners  to  say  that  what  the  Act  sanctions,  and  the  agreement 
compels,  shaU  not  be  done.  Even  putting  it  upon  the  lowest 
possible  ground,  the  part  of  the  Act  as  to  the  execution  of  the 
works  is  clear  and  distinct,  and  the  obligation  to  execute  the 
tramways  as  prescribed  by  the  Act  is  express.  The  qualification 
is  hard  to  be  understood,  and  is  capable  of  a  construction  which 
renders  it  wholly  inoperative. 

I  should  not  have  entertained  the  slightest  doubt  upon  this 
case  if  it  had  not  been  for  the  respect  which  I  feel  for  the 
judgment  of  the  three  learned  Judges  who  have  expressed  a 
contrary  opinion,  but  it  appears  to  me  that  the  owners  have  no 
right  whatever  to  the  interdict  which  has  been  granted  to  them, 
and  therefore  I  submit  to  your  Lordships  that  the  interlocutors 
ought  to  be  reversed. 

Lord  Colonsay. — My  Lords,  with  every  respect  for  the 
opinions  of  the  majority  of  the  learned  Judges  in  the  Court 
below,  I  cannot  come  to  any  different  conclusion  from  that  which 
has  been  arrived  at  by  my  noble  and  learned  friend.     It  appears 


to  me  that  the  only  contention  that  could  be  maintained  with 
plausibility  here,  is  that  which  is  founded  on  the  notion  that 
the  9th  section  of  the  General  Act  was  somehow  imported  into 
this  Statute,  and  formed  a  condition  which  overrode  the  other 
provisions  of  the  Act  But  I  think  that  is  a  strained  construction 
of  the  agreement,  and  that  it  is  founded  on  not  only  straining 
the  construction  of  the  agreement,  but  also  straining  the  objects 
and  purposes  of  the  9th  section  itself.  I  therefore  cannot  adopt 
the  conclusion  which  has  been  come  to  in  the  Court  below. 

It  appears  to  me  that  the  respondents  in  this  case  have  been 
rather  negligent  of  their  own  interests  in  this  matteir  with  re- 
gard to  what  would  be  the  result  of  this  tramway  passing 
through  their  street.  Either  they  had  not  measured  the  street 
and  ascertained  what  was  to  be  the  effect  of  the  construction  of 
the  tramway  according  to  the  plans,  or  they  relied  upon  some 
protection  from  the  local  authority  which  would  supply  the 
want  of  their  being  themselves  parties  to  an  agreement  which 
would  have  protected  their  interests.  However,  looking  to  the 
agreement  as  it  stands,  and  considering  what  the  purposes  of 
that  9th  section  of  the  General  Act  are,  I  cannot  concur  with 
the  views  taken  in  the  Court  below.  I  can  arrive  at  no  other 
conclusion  than  that  which  has  been  suggested  by  my  noble  and 
learned  friend. 

As  to  the  form  of  the  judgment  to  be  pronounced  here,  in  the 
first  place,  I  a])prehend  that  the  interlocutors  of  the  Court  be- 
low must  be  reversed.  Then  I  presume  there  will  be  a  remit  to 
the  Court  to  recall  the  iiiterdict,  and  repel  the  reasons  of  sus- 
pension. 

Lord  Caibns, — My  Lords,  the  learned  Judges  in  the  Court 
below,  who  granted  the  interdict  in  this  case,  appear  to  have 
been  very  much  influenced  in  their  views  by  a  consideration  of 
the  great  danger  which  would  arise  to  the  public,  unless  the 
fullest  care  was  taken  as  to  the  mode  in  which  license  was 
granted  for  making  tramways  of  this  description.  In  those  con- 
siderations I  entirely  concur,  but  it  appears  to  me  that  the  time 
has  passed  in  this  case  for  giving  weight  to  them,  and  that  all 
that  the  Court  below  had  to  do,  and  all  that  this  House  have 
now  to  do,  is  to  ascertain  what  is  the  extent  and  ambit  of 
the  parliamentary  authority  which  has  been  granted  to  the 
appellants  in  this  case. 

Now,  if  the  agreements  between  the  appellants  and  the  dif- 
ferent local  bodies  are  put  aside  for  a  moment,  it  is  perfectly 
clear  under  the  Act  of  Parliament,  the  company  were  making, 
when  they  were  interfered  with  by  the  interdict,  or  had  macTe 
a  tramway  along  North  Bridge  Street,  in  exactly  the  way  that 
was  authorized  by  the  Act  of  Parliament,  and  that  in  point  of 
fact  the  Act  of  Parliament  would  not  have  authorized  them  to 
make  it  in  any  other  way  than  the  way  in  which  they  had  made 
it.  If  there  were  nothing  more  in  the  case  there  would  be  no 
room  for  argument. 

But  the  authority  given  by  the  Act  of  Parliament  is  attempted 
to  be  controlled  by  the  1st  section  of  the  agreements  which 
were  entered  intc  by  the  local  bodies.  Now  I  own  that  it  is 
not  very  easy  to  give  a  clear  and  distinct  interpretation  to  that 
1st  section  of  those  agreements.  I  doubt  very  much  whether  the 
parties  had  themselves,  in  their  own  minds,  any  very  clear  and 
intelligent  apprehension  of  what  that  1st  section  meant,  but  if 
it  is  not  possible  to  give  a  very  clear  and  distinct  meaning  to 
the  section,  certainly  that  section  cannot  be  made  available  for 
the  purpose  of  curtailing  and  restraining  the  clear  and  distinct 
power  entrusted  by  the  Act  of  Parliament  to  the  a])pellant8. 
As  it  appears  to  me,  the  utmost  that  the  1st  section  of  the 
agreement  does  is  this :  it  provides  that  the  provisions  of  the 
general  Acts  should  apply  to  the  Act  of  Parliament  which  was 
then  being  solicited  by  the  company,  or  to  any  other  private  Act 
of  Parliament  which  the  appellants  might  afterwards  obtain,  as 
fully  in  every  respect  as  if  the  same,  that  is,  as  if  the  private  Act, 
were  a  provisional  order  obtained  under  the  Tramways  Act  of 
1870.  Now  what  advantage  that  would  give  to  the  parties,  or 
was  supposed  to  be  likely  to  give  to  the  parties,  I  am  not 
quite  sure ;  but  I  see  clearly  that  the  words  they  have  used 
hypothetically  are  these :  "  as  if  the  Act  of  Parliunent  were  a 
provisional  order  obtained  under  the  Tramways  Act,  1870."  But 
if  the  provisional  ord^r  were  obtained  under  the  lYamways 
Act  of  1870,  the  time  for  objection  had  passed,  the  time  for 
exercising  a  veto  was  gone,    llie  provisionid  order  was  in  exiitb 


584 


THE  SCOTTISH  JURIST. 


March  24 


ence,  and  whether  that  were  an  order  which  had  passed  through 
its  staji^es/ properly  or  iinproi)erly,  is  quite  immateriaL  The  Act 
of  Parliament  coming  over  the  order  and  upon  the  top  of  the 
order  did  away  with  all  coosideration  of  the  foundation  of  the 
provisional  order,  and  took  the  place  of  the  provisional  order 
as  an  Act  of  the  Legislature.  It  appears  to  me  that  it  is  only 
with  that  Act  of  the  Legislature  that  we  have  now  to  do,  and  that 
there  is  no  power  in  any  court  to  restrain  the  appellants  so  loug 
as  they  follow  the  provisions  of  the  Act  of  the  Legislature, 
which  it  is  not  pretended  they  are  not  doing. 

Therefore,  I  agree  that  in  this  ca^  the  interdiet  should  be  re- 
called. 

Lord  Hathkblet. — My  Lords,  I  also  concur  in  the  opinioi> 
at  which  your  Lordships  have  arrived,  that  the  interdict 
should  be  recalled  and  that  relief  should  be  giveu  to  the 
appellants ;  and  I  will  very  shortly  state  my  reasons  for  coming 
to  that  conclusion.  If  your  Lordships  look  at  the  General  Act 
of  1870,  you  find  that  it  is  divided  into  three  parts;  the 
first  part  relating  to  the  mode  of  proceeding  to  obtain  a  provi- 
sional order,  the  second  and  third  pacts  being  of  a  more  per- 
manent character,  the  one  relating  to  the  construction  of  the 
tramway,  and  the  other  relating  to  certain  provisions  usually 
introduced  into  other  Acts  giving  power  for  making  tramways 
of  this  description^  The  second  and  thini  parts  are  introduced 
into  this  private  Act  which  we  are  considering ;  the  first  pa-rt* 
being  in  its  nature  temporary,  is  not  so  introduced;  but  it 
happens  that  in  that  first  part  there  is  the  9th  section,  upon 
which  so  much  discussion  has  arisen,  by  which  section  a  power 
is  given  to  one-third  of  the  frontagers,  or  persons  living  in 
front  of  the  line  of  traiQway  ^bout  to  be  constructed,  to  put  an 
absolute  veto  upoA  the  making  of  any  provisional  order  em- 
])owering  the  construction  of  such  a  tramway,  unless  a  certain 
distance  be  kept  between  the  extreme  edge  pf  the  tra,mway  a^d 
the  kerb  at  the  outside  of  the  footpath. 

Now  there  is  no  possibility  of  arguing  this  case  with  success 
as  the  respondents  have  argued  it,  as  if  that  Act  had  expressly 
said  no  provisional  order  can  be  made  at  all  which  will  bring 
the  edge  of  the  tramway  within  that  distance  of  the  footpath, 
irrespective  of  there  being  consent  on  the  part  of  the  frontagers 
or  not,  for  the  introduction  of  ^ the  question  of  the  consent  of 
the  frontagers  makes  it  clefr.4hat  such  an  order  is  not  in  itself 
an  invalid  order.  It  is  an  order  which  has  the  full  force  of  an 
Act  of  Parliament,  unless  that  dissent  has  been  interposed 
before  the  order  is  made.  Therefore  it  is  not  ujwn  the  face  of 
the  order  a  bad  order.  The  order  is  perfectly  good,  although 
it  gives  a  more  limited  space — it  may  be  a  much  more  limited 
space  —between  the  tramway  and  the  footpath,  because  when 
the  order  is  once  mad-e  and  there  has  been  no  opposition  on  the 
part  of  the  frontagers  .(it  Y.-ii\  be  assumed  that  it  is  a  proper 
order),  the  order  is  full  and  complete.  That  being  so,  we 
come  to  the  second  Act  iiud  the  agreement  recited  in  it.  I 
think  it  is  of  considerable  importance,  for  the  purpose  of  coming 
to  a  just  conclusion  as  to  the  intention  pf  that  Act  of  Parlia- 
ment, to  observe  that  tbe  Act  pointedly  introduces  the  second 
and  third  parts  of  the  General  Act,  and  does  not  introduce  the 
first  part.  The  only  way  in  which  the  first  part  can  be  said  to 
be  introduced  at  all  is  that  the  Act  confirms  by  its  44th 
section  an  agreement  made  between  the  parties,  that  is  to  say, 
between  the  local  board  and  the  promoters  of  the  tramway,  and 
that  agreement  inter  se  provides  that  as  between  the  parties 
it  shall  be  as  if  the  first  part  of  the  General  Act  had  been  intro- 
duced also.  Still  it  does  not  introduce  the  first  part  at  all, 
except  by  saying.  As  between  you,  the  parties  to  this  agree- 
ment, it  shall  be  as  if  it  were  expressly  enacted.  The  very  fact 
of  the  private  Act  saying  that  the  second  and  third  parts  shall 
be  considered  to  be  incorporated  in  this  Act  is  an  exclusion,  as 
it  appears  to  me,  of  the  first  part. 

Upon  the  whole,  the  agreement  simply  comes  to  this,  as  it 
appears  to  me.  that  the  local  bodies  stipulate  that  as  between 
themselves  and  the  promoters,  not  only  as  to  this  Act,  but  as 
to  all  future  Acts  as  well  as  this,  whenever  you,  the  promoters 
of  this  tramway,  are  minded  to  have  any  tramway  whatsoever 
in  Edinburgh,  you  shall  not  have  an  advantage  over  us  by  pro- 
ceeding by  si>ccial  Act  instead  of  proceeding  by  way  of  provi- 
sional onler,  but  it  shall  always  be  dealt  with  as  between  you 
and  us,  as  if  the  powers  you  obtained  were  powers  obtained  by 


virtue  of  a  provisional  order,  and  therefore  they  shall  be  SQlijtM^t 
to  all  such  rights  and  advantages  as  we  might  claim  by  virtue 
of  that  arrangement.  Now  it  is  said  it  is  very  difficult  to  point 
out  what  the  .particular  advantages  would  be  of  that  arrange- 
ment. I  quite  agcee  that  it  is  extremely  difficult  to  point  out 
what  the  particiilipr  advantages  would  be,  but  I  am  quite  deir 
of  one  thing,  andthltt  is,  that  the  local  authorities  had  not  the 
slightest  idea  that. they  had  a  right  to  object  only  at  the  proper 
time,  that  is  to  say,  before  the  order  was  made,  in  conaequeoce 
of  the  proper  distapce  between  the  tramway  and  the  foot[)ath 
not  being  observed.  In  ,the  present  state  of  things  the  local 
authority  might  say  to  the  company,  *'  This  shall  be  treated  at 
if  a  provisional  order  had  been  made,  and  we  insist  on  your 
carrying  out  the  article  in  our  agreement  that  yon  will  ezecate 
the  tramway  in  the  manner  you  have  undertaken  to  do,  that  is 
to  say,  according  to  your  plans,'*  which  is  a  manner  perfectly 
inconsistent  with  the  contention  of  the  respondents. 

I  certainly  feel  that  degree  of  diffidence  which  we  ought 
always  to  feel  in  these  case^  considering  the  great  weigbt 
of  authority  in  the  Court  below.  I  feel  the  weight  of 
that  authority,  but  I  cannot  bring  my  mind  to  any  other  cud- 
elusion  than  tiiat  which  I  have  stated.  It  must  be  no  doabt 
owing  to  some  defect  on  my  own  part,  that  I  cannot  see  the 
force  of  the  reasoning  leading  to  the  contrary  conclusion. 

TJie  Lord  Advocate. — ^Your  Lordships  will  of  course,  inpor- 
Biiance  of  the  ordinary  custom,  give  the  appellants  their  costs  in 
the  Court  below. 

Lord  OAiRNs.-^Was  the  case  ripe  for  disposing  of  the  coiii 
in  the  Court  below  ? 

The  Lord  Advocate. — Ye^  my  liOrd,  the  Court  below  dkl 
dispose  of  the  costs,  bi](t  it  g»ve  the  costs  to  the  respondent! 
who  succeeded  there.  Xour  Lordships  are  now  reverding  tbe 
judgment  of  the  Court  below,  and  you  will  therefore,  1  pre- 
sume, give  the  appellants  their  costs  in  the  Court  below. 

Lord  Colonsay. — I  do  not  know  whether  that  is  always 
done,  is  it  ? 

T//«  Lord  Advocate, — Yes,  always,  I  never  knew  a  caae  in 
which  It  was  not  done. 

Interlocutors  reversed,  with  a  remit  recdlUng  the 
interdict^  the  appellants  to  have  their  costs  in  the 
Court  below. 

AppelUints'  Agents,  Lindsay,  Paterson,  and  Hall,  W.S.; 
Ashurst,  Morris,  and  Co.,  Westminster. — Respondents  AgnU, 
Millar,  Allardice,  and  Robson,  W.S.  ;  Simson,  Wakeford,  and 
Simson,  Westminster.  J.P. 


LANDS  VALUATION  APPEAX  COURT. 
(lords  ormidalb  and  M  (JRE). 

[Note.— Mr.  CroK  the  asajstant^Solicitorrof  Inland  Revenue,  bv 
supplied  us  with  his  Official  Reports  of  cases  decided  in  1?7S, 
under  the  "  Lands  Valuation  Statutes,**  tbe  Index  to  which  h 
now  printed  in  continnation  of  the  reports  published  in  toL 
xliv.  p.  480.] 


March  24,  1873. 

The  GrjvsGOW  Iron  Company  and  Another,  Appellantgy 

V.  The  Commissionehs  of  Supply  op  the  County  or 

liANAHK,  Respondents. 

Goodwill  or  Prestige  of  a  shop  or  store — iZcfO-r-The  Glasgow  Iroo 
Company  let  to  Samuel  H.  Campbell  store  and  dweUing-bome 
in  connexion  with  their  works.  In  the  missive  offer  by  Cain|v 
bell,  £90  is  offered  as  tbe  rent  of  the  subjects,  and  £60  for 
goodwill  of  the  business.  The  total  sum  of  £150  is  entered  is 
the  roll.  The  Company  an d  Campbell  contended  that  only  £90 
should  be  entered,  the  £60  paid  for  goodwill  not  being  of  tbe 
nature  of  rent.  The  Company  had  formed  and  carried  ob  s 
successful  business  for  some  years  in  this  store,  aod  estab- 
lished connexion  with  their  works  ;  and  the  Assessor  main* 
tained  that  locality  and  connexion  were  important  elemeBto 
in  obtaining  rent  and  fixing  annual  yalaeu 
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The  Commissioners  refused  the  a[)peal.     J/ eld,  that  the  deter- 
mination of  the  Ck>mmis8ioners  was  right. 


March  29,  1873. 

Sir  Robert  Menzies,  Appellant^  v.  The  Commissioners 
OP  Supply  op  the  County  of  Perth,  Respondents, 

Church  {Episcopal)— Whether  **  Lands  ami  Heritages  ?"— The 
Episcopal  Church  at  Weem,  Perthshire,  is  entereil  in  Roll 
at  a  valuation  of  £10 — proprietor,  trustees,  p.  Sir  Robert 
Menzies,  Bart.  It  is  erected  within  the  policies  of  Castle 
Menzies,  and  is  the  private  property  of  Sir  Robert.  He  stated 
that  it  was  about  to  be  consecrated  to  divine  uses  in  perpe- 
tuity, and  no  revenue  was  derived  from  it.  Sir  Robert  main- 
tained that  churches  were  extra  commerchim^  and  were  not  liable 
to  assessments  ;  and  as  by  the  Act  the  Roll  is  to  be  the  basis 
of  assessment,  churches  should  not  be  entered. 

The  Commissioners  dismissed  the  appeal.  Heldj  that  the  deter- 
mination of  the  Commissioners  was  right. 


March  29,  1873. 

John  Grant,  Appellant^  v.  The  Commissioners  of  Supply 

OP  the  County  op  Ross,  Respondents, 

Tenant — Purcha^^ — [Tenant  became  purchaser  before  expiry  of 
lease) — Rent  or  value — Appellant  was  tenant  of  park  and 
house,  at  rent  of  £12,  on  lease  of  21  years  from  Whitsunday 
1SG5.  He  purchased  the  subjects,  and  made  considerable 
improvements,  and  they  were  then  entered  at  £20,  which  was 
admitted  to  be  a  fair  value,  but  ap]>ellant  contended  that  the 
rent  under  the  lease  should  remain  in  the  Roll  until  such  time 
as  the  lease  would  have  expired. 

The  Commissioners  unanimously  refused  the  appeal  Held  that 
the  determination  of  the  Commissioners  was  right. 


March  29,  1873. 

The  Assessor  op  the  County  of  Dumbarton,  Appellant^ 

V,  The  Renton  Gas-Ligut  Company,  Respondents. 

Gas  Works  —  Value — TenanCs  profits — The  annual  value  of  the 
Renton  Gas  Works  was  entered  at  £260  by  Assessor,  arrived 
at  thus: — Profits,  £279,  15s.  lOd.,  plus  rates  and  taxes, 
£25,  lOs.,  deducted  in  ascertaining  profits =£305,  58.  De- 
duct 15  per  cent,  for  tenant's  profits,  £45,  58.,  leaves  £260. 
Of  the  profits,  there  was  divided  among  shareholders  the  sum 
of  £157.  16s.,  and  carried  to  reserve  fnnd  £121,  9s.  lOd. 

The  Company  contended  that,  in  considering  what  rent  a  tenant 
could  pay,  the  profit  of  £279  would  be  subject  to  a  deduction 
for  (1.)  average  cost  of  repairs  and  renewals  of  mains  and 
apparatus,  and  (2.)  to  tenant *s  remuneration  for  trouble  and 
risk,  which  together  would  amount  to  not  less  than  £109, 
leaving  £  1 70  as  the  annual  value. 

The  Commissioners  reduced  the  valuation  to  £170.  Held  that 
the  determination  of  the  Commissioners  was  right. 


March  29,  1873. 

The  Assessor  op  the  County  op  Dumbarton,  Appellant^ 

V,  The  Leven  Gas-Light  Company,  Respondents, 

Ocut  Works — Value — TnianV a  profits — The  annual  value  of  the 
•  Leven  Gas  Works  is  entered  by  Assessor  at  £627,  arrived  at 
by  detlucting  from  the  profits,  £737,  lOs.  9d.,  15  per  cent,  for 
tenant's  profits,  or  say  £110,  10s.  9d.  The  Company  ap- 
pealed, and  claimed  to  have  valuation  restricted  to  £288, 16s., 
being  1\  per  cent  on  the  cost  of  the  works,  less  15  per  cent. 
on  the  result  for  tenant^s  profits.  They  contended  7i  per 
cent,  on  the  cost  of  the  works  is  a  fair  return,  and  a  higher 
rent  than  could  be  got,  the  tenant  doing  repairs,  and  that 
what  has  been  divided  among  the  shareholders  in  excess  of 
that  percentage  represents  their  profits  as  manufacturers  and 
retailers  of  gas. 


The  Commissioners  restricted  tlie  valuation  to  £440,  being  the 
average  sum  divided  among  the  shareholders  for  several  years 
past.  Held  that  the  determination  of  the  Commissioners  was 
right. 

May   20,   1873. 

John  Forbes,  Appellant^  v.  The  Commissioners  of  Supply 

op  the  County  of  Banff,  Respondents. 

Moss  of  an  Estate — Lands  and  Heritages —  VaJue — Portions  of 
the  estates  of  Crannah,  Blacklaw,  and  Crombie,  of  which  the 
appellant,  John  Forbes  of  Had  do,  is  proprietor,  are  moss. 
His  tenants  have  the  privilege  of  taking  fuel  therefrom,  but 
portions  are  disposed  of  to  other  parties  for  annual  payments. 
The  revenue  derived  from  the  latter  source  is  estimated  by 
Assessor  at  £60,  which  is  entered  as  the  annual  value  of  the 
moss.  The  appellant  contended  that  moss  was  not  mentioned 
in  the  special  enumeration  of  laiuls  and  heritages  in  the  Act. 
If  it  should  be  held  to  be  included,  the  moss  should  be  valued 
as  pasture  land,  or  if  the  income  derived  from  it  shall  be 
taken,  then  the  moss-grieve's  wages,  and  the  interest  of  the 
money  expended  in  making  roads,  drains,  and  ditches,  should 
be  deducted.  The  Assessor  assented  to  the  moss-grieve's 
wages  being  deducted,  but  not  the  above  interest  Such, 
interest  was  of  the  nature  of  the  interest  on  expenditure  for 
farm  drainage,  which,  if  paid  by  the  tenant,  was  added  to  the 
rent,  and  included  in  the  KolL 

The  appellant's  book  of  drawings  was  produced  to  the  Commis- 
sioners, who  went  over  it. 

The  Commissioners  fixed  the  sum  to  be  entered  in  the  Roll  at 
£53,  4s.  Held  that  the  determination  of  the  Commissioners 
was  right. 

May    20,   1873. 

The  Assessor  of  the  County  of  Dumbarton,  Appellant^ 

V.  Mrs.  R.  Urie,  Respondent. 

House  and  Shop- —{proportion  ofcumulo  rent  applicable  to  house) 
— The  gross  rent  of  the  house  and  shop  belonging  to  the  same 
landlord  is  £56,  and  the  Assessor  has  entered  shop  at  £36  and 
house  at  £20,  on  the  ground  that  th^re  were  dwelling-houses 
in  same  tenement,  similar  in  all  resx)ect8  to  appellant's,  let  at 
£23  and  £24  respectively. 

The  appellant  had  been  tenant  of  shop  since  Whitsnndny  1865. 
The  rent  was  first  £26,  afterwards  £30,  then  £34,  and  finally, 
from  Whitsunday  1871,  £38.  She  entered  as  tenant  of  the 
dwelling-house  on  the  death  of  the  former  tenant,  in  Febru- 
ary 1870,  and  she  produced  the  landlord's  receipts,  to  show 
that  the  rent  has  continued  at  £18  since  entry. 

The  Commissioners,  on  the  ground  they  were  satisfied  the  house 
was  actually  let  at  £18,  restricted  the  valuation  to  that  sum. 
Held  that  the  determination  of  the  Commissioners  was  right. 


May   29,  1873. 
NiTH  Navigation    Commissioners,  Appellants,  v.   The 
Commissioners    of    Supply    op  the  Stewartry  of 
Kirkcudbright,  Respondents. 

Harbour — Quay,  etc.  —  {wooden  erection  at  Carsetliorn,  <m  tite 
Nith,  12  miles  from  Dumfries) — Goods  exported  and  imported 
— Rates  levied — The  Nith  Navigation  Commissioners  are  ap- 
pointed by  Statute  for  the  purpose  of  improving  the  harbour 
of  Dumfries  and  the  navigation  of  the  River  Nith.  They  are 
authorized  to  levy  rates  on  shipping  using  the  River  Nith 
from  Southerness  to  the  Caul  of  Dumfries,  36  miles,  and  on 
goods  imported  and  exported.  The  River  divides  Dumfries- 
shire from  the  Stewartry  of  Kirkcudbright.  There  are  four 
quays  on  the  Dumfriesshire  side, — two  entered  at  a  gross 
valuation  of  £5,  while  no  value  is  put  upon  the  other  two, — 
and  two  quays  on  the  other,  valued  in  the  Roll  of  the 
Stewartry  at  £2  each. 

In  addition  to  these,  there  is  entered  in  the  Roll  of  the 
Stewartry,  Carsethoro  harbour — ^proprietors  and  occnpiers» 
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the  Nith  Navigation  Commissioners,  value  £25.  Against  this 
entry  they  appealed. 

A  wooden  erection  was  put  up  by  the  owners  of  a  steamboat 
between  20  and  30  years  ago,  at  Carsethom,  which  is  12 
miles  below  Dumfries.  This  erection  does  not  belong  to  the 
appellants,  and  is  at  present,  and  has  been  for  15  years,  in  a 
state  of  decay,  and  almost  useless.  But  vessels  discharge 
coals,  etc.,  and  take  in  country  produce  at  Carsethom.  Rates 
are  levied  at  Carsethom  ;  but  the  rates,  the  api)ellants  allege, 
are  for  the  entire  river,  and  could  not  be  collected  for  this  or 
any  separate  part  of  the  river. 

The  Commissioners  dismissed  the  appeal.  Ileld  that  the  deter- 
mination of  the  Commissioners  was  wrong,  there  being  no 
evidence  that  there  was  a  harbour  or  quay,  etc.,  at  Carsethom 
belonging  to  or  occupied  by  the  Nith  Commissioners  in  respect 
of  which  rates  were  levied  or  leviable. 


June   9,   1873. 

The  Assessor  op  the  County  of  Kinross,  Appellant^  v. 

James  Beveridoe,  Respondent 

Value — IfejU — {Farm  let  to  son  of  proprietor) —  The  lands  of 
Middle  Balado,  Kinross-shire,  are  let  by  the  proprietor  to  his 
son,  on  a  19  years'  lease  from  Martinmas  1870,  at  a  rent  of 
£330.  The  Assessor,  acting  on  the  opinion  of  a  professional 
valuator,  employed  with  the  concurrence  of  some  of  the  lead- 
ing Commissioners,  and  who  had  made  a  careful  inspection  of 
the  land,  entered  the  value  as  £380.  He  stated  the  rent  of 
£330  is  only  10  per  cent,  above  the  value  of  1840,  while  the 
valuation  of  the  county  has  risen  almost  50  per  cent,  since 
then. 

The  majority  of  the  Commissioners  held  the  lease  to  represent 
the  full  value  of  the  subjects. 

Tliey,  in  accordance  therewith,  and  from  what  they  from  their 
knowledge  of  the  lands  and  practical  experience  as  agricul- 
turists, considered  to  be  the  full  value  of  the  subjects,  reduced 
the  value  to  £330.  Held  that  the  determination  of  the  Com- 
missioners was  right. 


June  9,  1873. 

The  Assessor  op  the  County  op  Kinross,  Appellant,  v, 

John  Ramage  Dawson,  Respondent. 

Lands  for  grazing — (let  annually  by  public  roup) — Value — The 
lands  of  Wester  Balado  have  for  many  years  been  let  annu- 
ally by  public  roup  for  grazing,  from  20  to  30  acres  being 
resumed  yearly  by  the  proprietor  as  the  grass  failed,  and, 
after  being  manured,  laboured,  and  put  in  order  again,  laid 
down  in  grass,  and  rouped. 

The  value  hitherto  entered  in  the  Roll  has  been  £500.  Acting 
on  the  opinion  of  a  professional  valuator,  who  had  carefully 
inspected  the  lands,  the  Assessor  entered  the  land  let  as 
grazing  at  £600,  and  the  woodlands  at  £25. 

The  appellant  claimed  to  be  assessed  at  £420,  10s. 

The  majority  of  the  Commissioners,  being  satisfied  from  their 
knowledge  of  the  land  and  their  practiced  experience  as  agri- 
culturists, that  the  value  was  excessive,  reduced  the  lands  to 
£500,  and  retained  the  woodlands  at  £25,  in  all  £525,  this 
being,  in  their  opinion,  the  full  value.  Held  that  the  deter- 
mination of  the  Commissioners  was  right. 


June   9,  1873. 

The  Assessor  op  toe  County  of  Kinross,  Appellant,  v, 
James  Simpson,  Respondent, 

Arable  Lands  and  Woodlands — Ovmer  the  Occupier — Value — 
The  lands  of  Mawcarse,  in  the  occupation  of  the  owner,  were 
entered  at  £367 — viz.,  the  arable  lands,  £343,  15s.,  and  the 
woodlands,  £23,  5s.  The  Assessor,  in  fixing  the  value,  had 
been  guided  by  the  opinion  of  a  professional  valuator,  who 
had  carefully  inspected  the  land,  and  who  appeared  in  support 
of  his  valuation. 

The  appellant  claimed  to  be  assessed  at  £338,  10s.     He  pro- 


duced a  letter  by  two  farmers  in  the  vicinity  of  the  property, 
stating  the  value  to  be — arable  lands,  £335,  14s.  6d. ;  wood- 
lands, £20  ;  together,  £355,  14s.  6d. 
The  majority  of  the  Commissioners,  from  their  knowledge  of 
the  lands,  were  of  opinion  that  the  valuation  was  in  excess  d 
the  real  value.  They  fixed  the  value  at  £335,  14b.  6d.  for 
the  arable  lands,  and  £18,  10s.  for  the  woodlands,  as  in  their 
opinion  the  full  value.  Held  that  the  determination  of  the 
Commissioners  was  right 


June  9,  1873. 

Bank  op  Scotland,  Appellant,  v.  Tub  Commissioners  or 

*  Supply  of  the  Burgh  of  Dundee,  Bespondentt. 

Bank  Offices — Value— Mode  of  stating  case — The  offices  of  Uie 
Bank  of  Scotland  in  Dundee,  and  which  belong  to  the  Bank, 
are  entered  in  the  Boll  at  £468.  The  Bank  of  Scotlsad 
appealed,  and  submitted  that  the  value  should  be  entered  at 
£280. 

Evidence  was  led  before  the  Commissioners,  and  a  printed  copj 
thereof,  taken  by  a  shorthand  writer,  was  agreed  to  be  heM 
as  the  proof  for  both  parties,  and  it  and  certain  documenti 
referred  to  in  the  evidence  were  referred  to,  and  signed  ai 
part  of  the  case. 

The  Commissioners,  by  a  majority,  sustained  the  valuatioiL 
Case  dismissed  as  not  being  a  Special  Case  stated  in  the  tenni 
required  by  the  Statute  20  and  21  Vict.  cap.  58,  sec  2. 


June  9,  1873. 
British  Linen   Company,  Appellants,  v.  The  Commis- 
sioners OF  Supply  of  the  Burqh  of  Dundee,  Respon- 
dents, 

Bank  Offices,  etc. — Value — Mode  of  stating  Case — The  office  of  the 
British  linen  Company  in  Dundee  was  entered  in  the  KoU  at 
£820,  the  dwelling-house  occupied  by  the  agent  at  Jt'GO,  aod 
the  dwelling-house  occupied  by  the  bank  messenger  ai 
£17,  10s.  The  Bank,  to  whom  the  premises  belong,  appealed 
and  stated  that  the  office  should  be  entered  at  £350,  and  the 
agent's  house  at  £50. 

Evidence  was  led  before  the  Commissioners,  and  a  report  thereof, 
taken  by  a  shorthand  writer,  was  agreed  to  be  held  as  proof 
for  both  parties,  and  a  copy  of  the  evidence,  and  also  a  printed 
copy  of  the  evidence  taken  in  the  appeal  of  the  Bank  of 
Scotland,  and  documents  referred  to  in  the  evidence  in  the 
appeals,  were  referred  to,  and  signed  as  part  of  the  case. 

The  Commissioners  restricted  the  valuation  to  £750  for  the  whok 
subjects— viz.,  £672,  10s.  for  the  office,  £60  for  the  agent'i 
house,  and  £1 7, 1  Os.  for  the  messenger's  house.  Case  dimuttd 
as  not  being  a  Special  Case,  stated  in  the  terms  required  hy 
the  Statute  20  and  21  Vict  cap.  58,  sea  2. 


June  9,  1873. 
National  Bank  of  Scotland,  AppeUants,  v.  The  Com- 
missioners of  Supply  of  the  Burgu  of  Dundee,  Re- 
spondents, 

Bank  Offices — Value — Mode  of  stating  Case — The  office  in 
Dundee  of  the  National  Bank  of  Scotland  is  entered  at  a  valua- 
tion of  £468.  The  Bank,  to  whom  the  subject  belongs, 
appealed,  stating  that  it  should  be  entered  at  £280. 

Evidence  was  led  before  the  Commissioners,  and  a  report 
thereof,  taken  by  a  shorthand  writer,  was  agreed  to  be  heM 
as  proof  for  both  parties,  and  a  copy  of  the  evidence,  and  also 
copies  of  the  evidence  in  the  appeals  of  the  Bank  of  Scotlsod 
and  the  British  Linen  Company,  and  documents  referred  to 
in  the  evidence  in  the  various  appeals,  were  referred  to,  aod 
signed  as  part  of  the  case. 

The  Commissioners  restricted  the  valuation  to  £395.  Case  dU- 
missed,  as  not  being  a  Special  Case  stated  in  the  teims  reqnirdi 
by  the  Statute  20  and  21  Vict  cap.  68,  aeo.  2. 
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June  17,  1873. 
The  Assessor  op  the  County  op  Dumbarton,  Appellant, 
V,  William  Stirling  and  Sons  and  Others,  Respon- 
dents, 

Value — Dye  and  Print  Works — Comparison  with  similar  works 
let — The  works  at  Dalquhurn  and  Cordale,  in  Dombartonahire, 
belonging  to  Messrs.  Stirling  and  Sons,  were  entered  at  £2580 
and  £G00  respectively,  having  been  previously  entered  at 
£1350  and  £560.  Other  printworks  in  the  county  bad  been 
similarly  increased  in  value,  and  the  valuations  were  also 
appealed  against,  but  the  decision  in  the  case  as  to  Messrs. 
Stirling's  works  was  to  rule  them.  The  Assessor  referred  to 
the  previous  case  of  Messrs.  Stirling  and  Sons,  No.  69,  and 
to  the  case  No.  54.  Following  the  principle  indicated  in 
these  cases,  he  had  again  increased  the  valuation  of  the  ap- 
pellant's works,  on  the  ground  of  a  comparison  of  their  works 
with  a  similar  work  at  Barrhead,  Renfrewshire,  which  was 
actually  let  He  had,  in  estimating  the  appellants*  work, 
added  to  the  annual  value  of  the  ground  occupied,  7^  per 
cent,  for  the  value  of  the  machinery,  and  7^  per  cent,  for  the 
value  of  the  buildings.  That  the  sum  thus  arrived  at  for  the 
buildings  was  equal  to  9Jd.  per  square  yard  of  flooring  space 
for  the  Cordale  works,  and  Is.  Ojd.  for  the  Dalquhum  works. 
That  the  same  percentage  on  the  value  of  the  buildings  in 
the  other  works  gave  from  10^  to  Is.  2^d.  per  square  yard 
of  flooring  space.    The  same  percentage  would  give  for  the 


Barrhead  work  a  gross  value  of  £445,  equal  to  10.] d.  per 
square  yanl  of  flooring  space,  whereas  the  rent  actually  paid 
was  £540,  or  about  Is.  l^d.  per  square  yard  of  flooring  space  ; 
and,  in  addition,  the  tenants  keep  the  premises  in  repair,  and 
pay  £100  a  year  to  another  proprietor  for  an  insufficient  sup- 
ply of  water. 

The  Commissioners  reduced  the  valuation  to  the  previous 
amounts. 

The  Judges  remitted  the  case  to  the  Commissioners,  and  re- 
quested them  to  give  the  appellants  an  opportunity  of  proving 
that  the  sums  at  which  the  buildings,  etc.,  were  valued  were 
excessive,  and  that  the  percentage  of  7}  was  too  high.  The 
appellants  led  evidence  tending  to  show  that  the  rent  of  cer- 
tain works  produced  only  the  percentage  3|,  3|,  3i.  The 
valuation  of  the  Assessor  of  the  buildings,  etc.,  was  found  to 
be  fair. 

Under  a  further  remit  and  request  by  the  Judges  to  the  Com- 
missioners, the  Assessor  led  evidence  which  went  to  show 
that  in  the  cases  of  the  works  to  which  the  appellants* 
evidence  referred,  the  full  facts  of  the  cases  brought  out  a 
larger  percentage  than  *J\,  The  Judges  found  it  impossible, 
from  tiie  manner  in  which  the  case  had  been  presented  to 
them,  to  form  a  satisfactory  opinion  on  the  question,  whether 
the  Commissioners  in  the  result  arrived  at  by  them  were 
right  or  not.  But  as  they  were  unable  to  find  from  the 
case  and  the  information  laid  before  them,  that  the  Com- 
missioners had  not  arrived  at  a  right  conclusion,  their  deter- 
mination for  the  present  must  stand  as  it  was. 


EEKATA. 

Page  112,  col.  1,  line  11  from  bottom,  "was  not  within  the  four  months."    Delete  "not." 

Page  276,  coL  1.  In  place  of  the  last  three  lines  from  the  bottom,  read— ^or  the  Ministers  of  Domock  and  Kirkpairtck" 
Fleming,  Millar,  Q.C.,  Marshall;  J.  J.  and  A.  Forman,  W.S.  Agents. — For  Mr,  Bradshaw  Smith,  H.  J.  Moncreiff;  Morton, 
Neilson,  and  Smart,  W.S.  Agents. — Teind  Clerk. 

Page  474,  coL  2,  line  13,  after  "and**  read  "is." 

Page  557,  coL  1,  line  25,  after  Held  (2.),  for  " bequeathed  "  read  "granted." 

Page  557,  coL  2,  line  40.  For  the  sentence,  "  He  also  bequeathed  various  legacies  and  bequests,*'  read,  "  He  also  left  a  deed 
of  legacies  and  bequests,  and  moreover  granted  various  annuities  by  inter  vivos  deeds  set  forth  in  the  record.** 

Page  558,  coL  2,  line  10 from  bottom,  for  " bequeathed **  read  "granted." 
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ABAKDOKMENT-See  Jm  relictce, 

ABSENCE  OF  APPELLANT  ABROAD— See  H.  of  L.  Index, 
voce  Appeal 

ACCOUNTING— See  Loan. 

ACTS  OF  SEDERUNT:- 13th  FEBRUARY  1730  SECT  4 
—See  Petition.  1809,  SECT.  5-See  Teinds.  18tli  NO- 
VEMBER 1871,  SECT.  1— See  Inhibition. 

ADMINICLES  OF  PROOF— See  Teinds. 

ADMISSIBILITY  OF  WITNESS— See  Index  of  Justiciary 
Cases,  voce  Proof. 

ADJACENT  COUNTIES— See  Index  of  Justiciary  Cases,  voce 
Sheriff. 

ADULTERY— See  Husband  and  Wife. 

ADVANCE  BY  CHARTERER- See  H.  of  L.  Index,  voce  Ship. 

ADVANCES  TO  CHILDREN— See  Succession.     Trust. 

ALIMENTARY— See  Annuity.     Trust. 

ALIMENTARY  ADVANCES— See  Succession. 

ALIMENTARY  PROVISION— See  Succession. 

ALTERNATIVE  PENALTIES— See  Index  of  Justiciary 
Cases,  voce  Complaint. 

ALVEU8,  OPERATIONS  ON— See  River. 

AGENT,  POWERS  OF— See  Agent  and  Principal. 

AGENT  AND  CLIENT-See  Lawburrows,  contravention  of. 

AGENT  AND  PRINCIPAL— See  Trustee,  LiabUity  of. 

Agent,  powers  of — Authority,  extent  of — Liability  of  Prin- 
cipal— A  firm  wrote  a  letter  to  a  Bank  authorizing  their  agent 
to  sign  per  procuration  of  their  firm  all  bills,  "  cheques,  cash 
orders,  and  other  documents  necessary  to  the  conducting  of 
our  business,"  and  added,  "and  all  vouchers  so  subscribed 
will  be  equally  binding  as  if  signed  by  any  member  of  our 
firm."  The  firm  thereafter  granted  to  their  agent  a  regularly 
stamped  letter  of  procuration,  in  which,  after  repeating  the 
above  authority,  they  bound  themselves  **to  ratify,  homolo- 
gate, and  confirm  the  actings  and  doings  "  of  the  agent  **  in 
respect  of  all  such  cheques,  orders,  drafts,  bills,  promissory - 
notes,  and  negotiable  documents."  The  agent  handed  these 
letters  to  the  bank.  On  delivering  the  first  he  at  the  same 
time  proceeded  to  open  both  a  current  and  a  discount  account, 
and  thereafter  regularly  operated  on  both  accounts.  In  the 
course  of  his  transactions  he  forged  the  acceptances  on  several 
bills  which  he  drew  per  procuration  of  his  principals,  and  dis- 
counted them  with  the  bank,  and  applied  the  proceeds  to  his 
own  purposes.  Held  that  his  principals  were  liable  to  the 
Rank  for  the  amounts  so  advanced,  as  what  the  agent  had 
done  fell  under  the  authority  granted  to  him  by  his  principal, 
and  within  the  department  of  business  in  which  he  was 
specially  authorized  to  transact  with  the  Bank.  Makin  and 
Sons  V.  Union  Bank  of  Scotland,  etc.,  7th  March  1873,  p. 
323. 

Agreement — A  person  was  employed  to  act  as  traveller  for 

a  wholesale  tea  merchant,  on  the  agreement  that  he  was  to 
receive  as  commission  one-third  of  the  difference  between  the 
price  quoted  by  the  merchant  to  him  as  the  value  of  the 
goods,  and  the  money  obtained  for  the  sale.  The  merchant 
reserved  to  himself  the  right  of  finally  accepting  or  rejecting 
orders  by  the  traveller,  and  coll  cted  all  accounts  himself  by 
letter.  The  i)rice  was  left  to  the  discretion  of  the  traveller, 
but  he  wiis  not  to  sell  below  the  quoted  ])rice.  HM  that  in 
calculating  the  remuneration  of  the  traveller,  each  transaction 
must  stand  by  itself,  and  that  the  traveller  was  entitled  to 
commission  on  the  sales  on  which  there  had  been  a  profit  to 
his  employer,  and  not  on  the  sales  which  had  resulted  in  loss 


from  the  failure  of  the  purchaser  to  pay  the  price.  Lurie 
V,  Lloyd  and  Co.,  20th  February  1873,  p.  286. 

AGENT  AND  PRINCIPAL— Compensation— The  mle,  thtiif 
a  person  buys  goods  from  one  whom  he  knows  to  be  actmgai 
agent  for  another,  though  he  does  not  know  who  that  priod- 
pal  is,  he  cannot  set  off  a  debt  due  to  him  by  the  agent  io  as 
action  by  the  principal  for  the  price  of  the  goods,  hM  to 
apply  to  transactions  on  the  Stock  exchange.  Matibevi 
17.  Auld  and  GuUd,  19th  February  1873,  p.  283. 

Foreign — Sale — Contract — Circumstances  in  which  H  wu 

held  that  a  contract  of  sale  was  entered  into  by  the  sellen  ai 
principals,  and  not  as  agents  for  a  foreign  principal ;  that  m 
intimation  was  made  to  the  purchasers  at  the  time  the  ttm- 
tract  was  entered  into,  that  the  sellers  were  acting  only  ai 
agents,  though  the  purchasers  became  aware  of  the  name  of 
the  foreign  correspondent  of  the  sellers  who  was  to  execote 
the  orders,  and  that  therefore  the  sellers  were  bound  to  r^ 
turn  the  price  paid,  the  contract  not  having  been  iiD|ik- 
mented. 

Opinion  {per  Lords  Benholnae  and  Neaves),  that  even  bad  Uw 
sellers  been  only  agents,  they  would  have  been  bound  to 
return  the  price,  the  contract  not  having  been  implemeoted,  | 
unless  they  could  establish  that  they  had  paid  it  away  or 
would  otherwise  suffer  loss.  Athya  and  Ck>.  v.  Buchanan  and 
Son,  22d  October  1872,  p.  16. 

AGREEMENT— See  Agent  and  Principal.    Obligation.  Reliet     , 
Statutes    33   and   34  Vict  c  78  (General  Tramways  Ad, 
1870),  sect  9. 

AGREEMENT  INCORPORATED  IN  SPECIAL  ACT-8« 
H.  of  L.  Index,  voce  Statute. 

AMENDMENT— See  Process. 

ANNUAL  RENT— See  Succession. 

ANNUITY— See  Succession.  Trust.  H.  of  L.  Index,  fwf 
Entail. 

Alimentary  —  Trust  —  Discharge  —  The     proprietor   of 

certain  lands  burdened  the  same  with  an  annuity  to  liis 
widow,  which  he  declared  to  be  alimentary  and  not  assigs- 
able,  and  exclusive  of  the  jtis  mariti  of  any  second  hnshud 
she  might  marry,  and  directed  his  trustees  upon  her  deatb  to 
convey  the  lands  to  A.  The  free  rents  of  the  lands  proved 
insufficient  to  meet  the  annuity,  and  the  widow,  who  bad 
contracted  a  second  marriage,  entered  into  an  arrangemeet 
with  A.  for'the  discharge  of  her  annuity  in  considentioo  (d 
receiving  a  sum  in  cash  from  him.  Held  that  she  hj^l  m 
power  to  discharge  the  annuity,  nor  to  disburden  the  hmds 
thereof,  and  that  the  tnistees  of  her  late  husband  were  ooi 
entitled,  upon  production  and  delivery  of  a  discharge  by  her. 
to  convey  the  lands  to  A.  Special  Case. — George  Weir 
Cosens,  and  Others,  26th  June  1873,  p.  469. 

APPEAL— See  Process.     H.  of  L.  Index.     Index  of  Josticiaiy 

APPEAL  TO  HOUSE  OF  LORDS— See  Process. 

^Application  of  Judgment — By  a  judgment  of  the  House  <rf 

Lords,  a  cause  was  remitted  back  to  the  Court  of  Session  to 
do  therein  as  should  be  just  and  consistent  with  the  findingi 
and  directions  of  the  judgment.  The  parties  having  come  to 
an  extrajudicial  settlement,  the  Court,  in  respect  of  a  msno- 
script  joint  minute,  applied  the  judgment,  and  assoilzied  tbe 
defenders,  although  no  printed  petition  was  pre  eented.  Afi- 
struther  or  Smith  Cuninghame,  etc.,  «.  Anstmther's  Tn»- 
tees,  3d  Dec.  1872,  p.  107. 

APPLICATION  OF  JUDGMENT— See  Appeal  to  House  of 
Lords. 

APPORTIONMENT-See  Heir  and  Executor. 
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APPROBATE  AND  REPROBATE— In  a  case  where  a  jun 
crediti  had  been  conferred  by  antenuptial  contract  upon  the 
heir  of  the  marriage,  the  father  in  1825  executed  a  trust-deed, 
partly  inter  vivos  and  partly  mortis  cdusa^  in  fraudem  of  the 
antenuptial  contract,  and  afterwards  in  1843  another  trust- 
deed,  which  two  deeds  were  the  only  testamentary  deeds  stand- 
ing unrevoked  at  his  death,  and  taken  together  contained  a 
complete  disposal  of  his  whole  estate.  Upon  the  death  of  the 
father  in  1843,  the  heir  of  the  marriage,  in  ignorance  of  the 
deed  of  1825,  made  up  a  title  to  the  lands  therein  contained  as' 
heir  of  provision  under  the  antenuptial  contract.  He  died  in 
1860,  having  taken  benefit  under  the  deed  of  1843,  and  dis- 
charged the  trustees  under  the  same.  Held,  in  proceedings 
instituted  in  1871,  that  the  right  to  challenge  the  deed  uf 
1 825  was  not  cut  off  by  the  negative  prescription,  and  that  the 
heir  having  taken  benefit  under  and  approbated  his  father's 
settlements  in  ignorance  of  the  existence  of  the  deed  of  1825, 
his  trustees  and  executors  were  entitled  to  a  right  of  election, 
either  to  abide  by  his  ajiprobation  of  his  father^s  settlements, 
or  to  repudiate  the  same  and  set  aside  the  deed  of  1825,  upon 
condition  of  restoring  the  funds  received  by  him  under  the 
deed  of  1843.  Special  Case. — James  Hope,  etc.,  13th  Decem- 
ber 1872,  p.  145. 

APPROBATION-See  Teinds. 

ARBITER,  POWERS  OF— See  Arbitration. 

ARBITRATION — Submission  and  Reference —Arbiter,  powers 
of — Contract — He.ld  that  the  terms  of  a  wide  clause  of  re- 
ference in  a  contract  for  the  execution  of  works  did  not  ex- 
clude an  action  for  a  balance  alleged  to  be  due  under  the  con- 
tract, and  for  damages  said  to  have  been  incurred  in  conse- 
quence of  the  actings  of  one  of  the  parties  to  the  contract,  no 
express  power  having  been  given  to  the  arbiter  to  decern  for 
a  S'lm  of  money.  Tough  v.  Dumbarton  Water  Works  Com- 
missioners, 20th  December  1872,  p.  162. 

ARRESTMENT— See  Bankrupt     Retention. 

ARRESTMENT  AD  FUND  AND  AM  JURI8DWTI0NEM 
— See  Process. 

ASSAULT— See  Reparation. 

ASSESSMENT— See  Parish. 

ASSESSOR— See  Process. 

AaSISTANT-SOLICITOR  OF  INLAND  REVENUE  — See 
Process. 

AUGMENTATION— See  Teinds. 

AUTHORITY,  EXTENT  OF— See  Agent  and  Principal. 

AUTHORITY  TO  FEU  GLEBE -Glebe  Lands  (Scotland)  Act, 
1866  (20  and  30  Vict.  c.  71),  sects.  13  and  17 -Minimum 
Feu-duty- Right  of  pre-emption  by  conterminous  proprietor 
— Apart  from  special  circumstances,  the  building  value,  and 
not  the  agricultural  value,  of  the  land  should  be  taken  as  the 
basis  for  fixing  the  minimum  feu-duty  in  applications  to  fen 
tinder  the  Glebe  Lands  (Scotland)  Act,  1866. 

Price  to  be  paid  by  a  conterminous  proprietor  purchasing  under 
the  17th  section  of  the  Act  fixed  at  twenty-five  years'  pur- 
chase of  the  minimum  feu-duty.  Campbell,  Petitionary  28th 
October  and  18th  November  1872,  p.  23. 

B 

BACK  BOND— See  Entail. 

BANKRUPT— See  Obligation.     Public  Burden. 

Discharge — Bankruptcy  (Scotland;  Act,  1866,  sect.  146 — 

Held  that  a  bankrupt  who  has  been  guilty  of  dishonest  or 
fraudulent  conduct  has  no  legal  right  to  demand  his  discharge, 
but  that  it  is  in  the  discretion  of  the  Court  to  withhold  it 
daring  such  period  as  they  may  consider  in  the  circumstances 
of  the  case  a  sufEcient  penalty ;  while  on  the  other  hand,  no 
Buch  conduct  of  the  bankrupt  can  be  an  absolute  bar  to  his 
discharge. 

Circumstances  in  which  a  discharge  was  granted  to  a  bankrupt 
convicted  of  breach  of  trust  and  embezzlement  after  the  expiry 
of  his  sentence,  and  the  lapse  of  a  year  from  the  date  of  his 
application  for  discharge.  Cooper  v,  Fraser,  etc,  5th  Nov. 
1872,  p.  29. 

Statutes  1696,  c.  6,  and  19  and  20  Vict,  c  79  (Bankruptcy 

(Scotland)  Act),  sects.  10,  11,  12,  108— Notour  Bankruptcy 
Arrestment — Preference — A  person  executed  a  tnist-decd  for 
behoof  of  creditors  within  sixty  daj's  of  notour  bankruptcy, 


and  was  subsequently  sequestrated  more  than  four  months 
after  the  date  of  notour  bankruptcy.  Held  that  non-acced- 
ing creditors,  who  had  used  arrestments  in  the  hands  of  the 
private  trustee  before  the  date  of  notour  bankruptcy,  had 
thereby  secured  an  effectual  preference.  Nicolson  v,  John- 
stone and  Wright,  6th  Dec.  1872,  p.  110. 

BANKRUPT— Trnst— Statute  19  and  20  Vict.  cap.  79  (Bank- 
ruptcy (Scotland)  Act,  1856),  sect.  104 — SpeciBc  appropriation 
— Circumstances  in  which  it  was  lield^  that  money  entrusted  to 
an  agent  for  a  special  purpose,  and  which  could  be  clearly 
traced  in  his  bank  account,  did  not  fall  nnder  a  sequestra- 
tion of  his  estate,  which  took  place  a  year  after  his  death, 
but  must  be  repaid  to  the  owners.  Andrew,  etc.,  v.  Martin's 
Trustee,  5th  November   1872,  p.  31. 

BANKRUPTCY— See  Property. 

Preference — Secret  and  collusive  Agreement — ^Forfei- 
ture— Statute  19  and  20  Vict.  cap.  79  (Bankruptcy  (Scotland) 
Act,  1856).  c.  79,  sect.  150— With  the  view  of  facilitating  a 
bankrupt's  discharge  upon  a  composition,  a  friend  of  his  A., 
agreed  to  pay  a  sum  of  money  to  one  of  the  creditors  B.,  at 
a  specified  period  after  the  discharge  was  obtaine4l,  in  con- 
sideration of  B.  giving  up  an  alleged  claim  of  preference 
which  he  had  persistently  maintained,  ranking  for  his  debt 
as  an  ordinary  creditor,  and  constituting  A.  his  mandatory. 
To  this  arrangement  B.  consente^l,  in  the  belief,  as  he  averred, 
that  A.  was  acting  on  behalf  of,  and  authorized  by,  the  trustee 
and  general  body  of  creditors.  Hdd  that  B.  had  incurred 
the  forfeiture  under  the  150th  section  of  the  Bankruptcy  Act, 
and  that  as  he  could  not  instruct  that  the  creditors  had  in 
point  of  fact  assented  to,  or  been  informed  of  the  arrange- 
ment, although  they  knew  of  ids  asserted  preference,  his  bona 
fides  was  not  a  relevant  defence.  Thomas  v.  Sandeman,  etc., 
22d  November  1872,  p.  64. 

Trustee— Expenses — Composition — Statute    19    and    20 

Vict.  cap.  79  (Bankruptcy  (ScotUnd)  Act,  1856),  sect.  141— 
A  bankrupt  made  an  offer  of  composition  to  his  creditors, 
and  the  offer  having  been  accepted  it  was  reported  by  the 
trustee  to  the  Sheriff  for  his  approval.  A  former  trustee  who 
had  resigned  objected  to  the  Sheriff  approving  of  the  offer 
until  his  expenses  and  remuneration  had  "  been  paid  or  pro- 
vided for  "  in  terms  of  the  141st  section  of  the  Bankruptcy 
(Scotland)  Act,  1856.  HeUl  that  he  had  a  locus  standi  in  the 
sequestration,  trustee  in  the  Act  meaning  every  trustee  who 
had  been  appointed  in  the  sequestration,  and  that  until  the 
provisions  of  the  section  were  complied  with,  no  deliverance 
approving  of  the  composition  could  competently  be  pro- 
nounced. Miller,  Appellant^  in  Keith's  sequestration,  30th 
Nov.  1872,  p.  105. 

BANKRUPTCY  (SCOTLAND)  ACT,  1856,  SECT.  146— See 
Bankrupt. 

BARONY  TITLE— See  Property.     Salmon-fishing. 

BILL — See  Inhibition.     Reparation. 

BIRTH  SETTLEMENT— See  Poor. 

BISHOPS'  TEINDS— See  Teinds. 

BOARD  OF  SUPERVISION— See  Statute  30  and  31  Vict.  c. 
101  (Public  Health  (Scotland)  Act,  1867),  Sect.  97. 

BOND  AND  ASSIGNATION  IN  SECURITY,  DISCHARGE 
OF— See  Obligation. 

BOUNDARIES— See  Property. 

BOUNDING  CHARTER— See  Property. 

BUILDING— See  Property. 

BURDEN— See  H.  of  L.  Index,  voce  EntaiL 

BURGH— See  Property. 

0 

CASUS  AMISSIOmS—See  Teinds. 

CE8SI0  BONORVM-'Iiuah&nd  and  Wife— Donatio  inUr 
virttm  et  uxorem — Revocation — ^In  an  application  for  cessio 
honor  am — Held  that  a  creditor  was  not  entitled  to  insist  upon 
the  bankrupt  executing  a  revocation  oi  9k  bona  fide  conveyance 
of  a  house  to  his  wife  not  granted  in  contemplation  of  l>ank- 
niptcy,  but  while  quite  solvent,  and  a  considerable  time  be- 
fore making  the  application  for  the  benefit  of  the  process. 
Thomson  and  Co.,  in  Cessio  honorum  of  Donaldson,  25th  Jan. 
1873,  p.  235. 

CHARTERrPARTY— See  Proof.  See  H.  of  L.  Index,  voce 
Ship. 
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CHILDREN'S  PROVISIONS— See  Entail.     Succession. 

CHURCH — Parish — Disjunction  and  Erection  quocui  sacra — 
Statute  7  and  8  Vict  c.  44,  sect.  8 — Held  (c?**».  Lord  Justice- 
Clerk  and  Lord  Ardmillan)  that  in  a  disjunction  and  erection 
quoad  sacra,  a  lease  for  999  years  of  the  ground  on  which  the 
church  is  built  is  not  a  sufficient  title  to  satisfy  the  require- 
ments of  the  Act  7  and  8  Vict.,  cap.  44,  sect  8.  Donaldson 
and  Smith,  PetUioners,  3d  March  1873,  p.  317. 

CITATION  OF  NEXT  OF  KIN— See  Process. 

CLAUSE  OF  FORFEITURE- See  EntaiL 

CLOSE  TIME— See  Index  of  Justiciary  Cases,  voce  Statute  22 
and  23  Vict  c.  70  (Tweed  Fisheries  Amendment  Act,  1859), 
sect.  6. 

COLLABORATEUR—See  Reparation. 

COLLATION— See  Succession. 

COMMON  INTEREST— See  Property. 

COMPANY— Liquidator — Director,  liability  of — ^Negligence — 
Repetition — Process — Relevancy — In  an  action  at  the  instance 
of  the  liquidator  of  a  joint-stock  bank  against  a  former 
director,  who  had  retired  from  office  fi^o  years  before  the 
bank  stopped  payment,  to  recover  from  him  a  sum  alleged  to 
be  the  loss  incurred  by  the  bank,  as  at  the  date  when  he 
ceased  to  be  a  director,  (1.)  by  advances  on  accounts-current ; 
(2.)  by  bills  discounted  ;  and  (3.)  by  policies  of  insurance 
opened  on  the  lives  of  sundry  of  its  debtors,  and  which  loss 
was  alleged  to  have  been  caused  by  the  gross  negligence  of 
the  defender  and  his  co-directors  in  the  x>erformance  of  the 
duties  of  their  office — 

Held  (1.)  that  where  the  loss  averred  arose  on  accounts  which 
were  closed  in  consequence  of  the  bankruptcy  of  the  cus- 
tomers, while  the  defender  remained  a  director,  the  averments 
were  relevant  to  be  admitted  to  probation. 

But  (2.)  where  the  loss  averred  arose  on  accounts  which  were 
continued  after  the  defender  had  retired  from  the  directorate, 
the  bank  dealing  with  the  customers  as  solvent  traders,  in- 
creasing its  advances  to  them  on  account  current,  and  con- 
tinuing to  discount  their  bills,  and  the  loss  being  only  ascer- 
tained at  the  stoppage  of  the  bank,  the  bank  and  the  liqui- 
dator, who  represented  it,  had  lost  recourse  against '  the 
defender.  Further,  having  surrendered  the  policies  of  in- 
surance after  the  stoppage  of  the  bank,  without  communi- 
cating with  the  defender,  he  had  also  lost  his  recourse  against 
him  on  this  head. 

Separalim,  that  the  averments  on  record  were  insufficient  as 
only  specifying  balances  of  accounts,  instea^l  of  taking  up 
each  account  individually  and  explaining  wherein  the  un- 
authorized advance  consisted,  and  that  the  debt  was  unrecover- 
able at  the  time  the  defender  retired  from  office. 

Held  (3.)  Where  a  person  accepts  the  ix)sition  of  director  of  a 
public  company,  and  holds  himself  out  as  such  to  the  public, 
though  not  qujUified  in  terms  of  the  company^s  contract  of 
copartnery  to  hold  the  office,  he  cannot  avail  himself  of  his 
own  disqualification  when  sued  for  malversation  of  office. 

Observed  that  the  claim  against  the  defender  was  a  direct 
personal  claim,  and  in  no  way  subsidiary  or  as  a  coTeus 
debendi  with  the  bank^s  customers,  and  that  the  law  appli- 
cable to  the  case  of  a  cautioner  did  not  afford  him  any 
protection. 

Qiiestion  as  to  which  party  should  open  in  a  debate,  after  the 
report  of  an  accountant  under  a  remit  with  a  view  to  expis- 
cate  the  grounds  of  action.  Western  Bank  of  Scotland,  etc., 
V.  William  Baird's  Trustees,  15th  November  1872,  p.  54. 

COMPENSATION— See  Agent  and  Principal     Jua  relictat, 

COMPETENC  Y — See  Documents,  Diligence  to  recover.  Process. 
Index  of  Justiciary  Cases,  voce  Appeal. 

COMPETENCY  OF  QUESTION— See  Process. 

COMPETITION— See  Obligation. 

COMPOSITION— See  Bankruptcy. 

COMPROMISE— See  Insurance. 

CONCOURSE  OF  LORD  ADVOCATE— See  Index  of  Justici- 
ary Cases,  voce  Private  Prosecutor. 

CONCURRENCE  OF  LORD  ADVOCATE— See  Lawburrows, 
contravention  of. 

CONDITIO  SI  SINE  LIBERIS  DECESSERIT^SeeSacceB- 
sion. 

CONDITION— See  Obligation. 

CONDITIONAL  INSTITUTION— See  Succession. 


CONDITIONAL  INSTITUTION  AND  SUBST1TUT10N-Se« 

Disposition. 

CONDITIONS  OF  FEU— See  Superior  and  VawaL 

CONFIRMATION— See  Superior  and  Vassal. 

CONFIRMATION  BY  SUPERIOR— See  Superior  and  YaataL 

CONFUSION— See  Succession. 

CONJUNCTION— See  Process. 

CONSENT— See  Obligation. 

CONSENT  OF  TITULAR  AND  HERITOBS— S<!e  Teinda. 

CONSOLIDATION— See  Property. 

CONSTRUCTION— See  Stotntes  33  and  34  Vict  cl  78  (Genenl 
Tramways  Act,  1870),  sect  9. 

CONSTRUCTION  OF  STATUTE— See  Magistrates,  Powea 
of. 

CONTERMINOUS  PROPRIETOR— See  Property. 

CONTINGENCY— See  Process. 

CONTRACT— See  Agent  and  PrindpaL     ArbitratioiL 

CONTRIBUTORY  NEGLIGENCE— See  Reparation. 

CONVERSION— See  Succession. 

CONVEYANCE— See  Succession. 

CORPORATION— Membership— Partners— Joint  CoDtribatoa 
— Mandate — In  terms  of  the  charter  of  incorporation  of  tk 
Edinburgh  Royal  Infirmary  granted  in  1736,  all  persons  vio 
had  contribute  or  who  should  thereafter  oontribate  to  tk 
funds  of  the  institution  were  members  of  the  corporation,  aad 
the  general  court  of  contributors  was  composed  of  **tbe 
members  of  the  said  corporation  or  body  politic,  hereby  estab- 
lished, who  shall  have  contributed  £5  sterling  each,  or  more^ 
towards  the  said  Infirmary.*'  By  a  subsequent  Act  of  Pado- 
ment  (The  Royal  Infirmary  Act,  1870),  every  person  who  vii 
at  the  passing  of  the  Act  a  member,  and  every  perK>n  vbo 
should  thereafter  contribute  an  amount  not  less  than  £5  in  one 
sum,  or  in  a  continuoiu  annual  contribution  of  not  less  than  11, 
after  such  annual  contribution  should  have  been  made  daiioi 
three  consecutive  years,  was  made  a  member  of  the  oorpon- 
tion,  and  all  members  became  members  of  the  general  coort  of 
contributors. 

Held,  in  respect  of  the  terms  of  the  charter  and  Act  of  Parii*- 
ment,  and  of  the  usage  which  had  ensued,  that  firms  wen 
entitled  to  be  represented  at  the  general  court  of  cootriboton 
by  one,  but  only  one,  of  the  partners,  who  mi^t  vote  m  i 
member  of  the  said  court  in  virtue  of  a  subscription  of  tbe 
requisite  amount  by  the  firm  which  he  represented,  and  tint 
no  s[>ecial  written  mandate  was  required  by  the  partner  » 
voting. 

HeUl  also  that  where  joint  contributions  were  made  by  tvo  or 
more  persons,  they  were  each  entitled  to  vote  as  membot  d 
the  general  court  of  contributors,  where  the  amount  of  Uk 
joint  contribution  when  divided  by  the  number  of  cootn- 
butors  was  sutficient  to  qualify  each,  but  in  no  other  case. 

Question,  Whether  an  individual  partner  could  be  elected  oneof 
the  board  of  managers  of  the  Infirmary,  as  representu^  bii 
firm,  in  respect  of  the  firm's  qualification  of  member  of  tbe 
corporation  ?  Walker  v.  Law,  etc.,  7th  December  1872;  fi 
122. 

COURT  OF  SESSION-See  Jurisdiction. 

CREDIBILITY- See  Process. 

CROWN  CHARTER— See  Property.     Salmon-fishing. 

CULPA— See  Reparation. 

CUMULATIVE  PROVISIONS— See  Succession. 

! 

DAMAGE— See  Relief. 

DAMAGES— See  Reparation.     Ship. 

DEATHBED— See  Parent  and  Child. 

DEBTOR  AND  CREDITOR— See  Obligation. 

DEBTS  RECOVERY  (SCOTLAND)  ACT,  1867,  SO  AND  31 
VICT.,  C.  96— See  Index  of  Justiciary  Gases,  voce  Expeniok 

DECLARATOR— See  Process.    River. 

DEED— Instrumentary  Witnesses— Statute  1681,  cap.  5-A 
testator  signed  a  genei'al  disposition  and  settlement  in  tk 
presence  of  two  persons  called  to  act  as  witnesses,  hot  tb^ 
being  the  father  and  brother  of  the  beneficiaiy  mider  the 
settlement,  raised  the  objection  6f  near  relationship,  n^ 
refused  to  sign  on  that  ground.  The  deed  was  thmfter 
handed  to  the  beneficiary  on  the  nndiwitaiidiag  thai  tkf 
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tcatator  iiroiild  subsequently  acknowledge  his  signature  before 
two  neutral  \dtnes8efl  ;  be  died,  bowever,  witbout  doing  so, 
and  under  tbe  impression  tbat  a  settlement  previously  exe- 
cuted would  regulate  bis  succession.  HeUl  tbat  tbe  persons 
wbo  bad  seen  bim  sign,  and  bad  dccliuod  to  witness  bis 
signature,  could  not  subsequently,  six  montbs  after  tbe 
signature,  and  one  montb  after  tbe  testator's  deatb,  witbout 
fresb  instructions  from  bim,  make  tbe  deed  probative  by  ap- 
pending tbeir  signatures  as  instrumentary  witnesses.  Arnott, 
etc.,  V.  Burt,  13tb  November  1872,  p.  4G. 

DELIVERY— See  Sale. 

DEPOSTT-RECEIPT— See  Loan. 

DERELTNQU1SHMENT--See  Teinds. 

DESIGNATION  OF  PROCURATOR  —  See  Resignation  by 
Vassal. 

DESTINATION— See  Entail     Succession. 

DESTINATION  OVER— See  Succession. 

DILIGENCE— See  Reparation. 

DIRECTOR,  LIABILITY  OF- See  Company. 

DISCHARGE— See  Annuity.  Bankrupt.  Proof,  Parole.  Suc- 
cession.    Trust.     Trustee,  Liability  of. 

DISJUNCTION  AND  ERECTION  QUOAD  S ACIi A  — Seo 
Cburcb.     Parisb. 

DISPOSITION — Succession — Mutual  Disposition —Revocation 
— Conditional  Institution  and  Substitution — Held  tbat,  if  one 
only  of  tbe  two  parties  to  a  mutual  disposition  by  a  busband 
and  wife  is  in  rigbt  of  tbe  property  disponed,  tbe  fact  of  tbe 
other  baving  concurred  will  not  give  tbat  party  a  rigbt  to  tbe 
subject  so  as  to  prevent  tbe  true  owner  from  revoking  tbe 
mutual  disposition,  unless  tbere  be  words  of  contract  in  tbe 
deed  by  wbicb  sucb  a  rigbt  is  properly  and  indefeasibly 
created. 

Held  also  wbere  a  disponer  conveys  an  beritable  subject  to 
bis  children  "equally  among  tbem,  and  tbe  lawful  issue  of 
their  bodies ;  and  failing  any  of  tbem  by  deatb  witbout  law- 
ful issue  of  tbeir  bodies,  to  tbe  survivors  equally,  tbeir  beirs 
and  assignees,  exclusive  always  of  tbe  jus  mariti  of  tbe 
husbands  (of  bis  daughters)  present  or  future,''  tbat  this 
infers  conditional  institution  of  tbe  issue  of  tbe  children  and 
not  substitution  of  tbem.  Stiven  v.  Brown's  Trustees  and 
Others,  lOtb  January  1870,  p.  193. 

DISPOSITIVE  CLAUSE -See  writ 

DIVORCE— See  Husband  and  Wife. 

DOCUMENTS,  DILIGENCE  TO  RECOVER— Process— Proof 
— Competency — Specification — In  an  action  for  the  balance  of 
the  price  of  machinery,  wbicb  was  met  by  tbe  defence  that 
tbe  machinery  was  disconform  to  contract  and  of  inferior 
quality,  and  a  counter-action  for  damages  incurred  through 
the  bad  working  of  the  machinery,  tbe  Court  refused  a 
diligence  at  tbe  instance  of  defenders  in  tbe  principal  action 
to  recover  letters  and  communications  relating  to  tbe  ma- 
chinery passing  between  a  partner  of  tbe  pursuer's  firm  and 
tbat  firm  ;  but  granted  a  diligence  to  recover  letters  and  com- 
munications relating  to  tbe  machinery  wbicb  bad  passed 
between  workmen  of  tbe  pursuers  who  had  charge  of  the 
machinery,  and  the  pursuers.  Tannett,  Walker,  and  Co.  v, 
Hannay  and  Sons,  18tb  July  1873,  p. 

DOMICILE—  See  Succession.  Index  of  Justiciary  Cases,  voce 
Sheriff. 

DONATIO  INTER  VI RUM  ET  UXOREM--See  Cemo 
Bonorum, 

DONATION— See  Proof. 

DRAFT  LEASE— Seo  Lease,  Constitution  of. 


ENTAIL — See  H.  of  L.  Index,  voce  Succession. 

. Children's  Provisions — Free  Rental — Statute  5  Geo.  rv. 

c  87  (Aberdeen  Act),  sect.  4 — Held  {diss.  Ijord  Neaves)  tbat 
the  interest  on  provisions,  granted  by  a  prior  heir  of  entail  in 
possession,  in  favour  of  children  under  section  4  of  tbe  Aber- 
deen Act,  and  still  forming  a  burden  on  the  rents,  must  be 
deducted  in  estimating  the  free  rental,  when  determining  the 
amoimt  of  the  provisions  which  can  be  granted  by  a  sul>se- 
quent  heir,  under  tbe  same  section.  Dunbar,  etc.,  v.  Dunbar, 
7th  December  1872,  p.  120. 

. Heir    of    line — Heir-male— Back    Bond — ^Destination — 


Clause  of  Forfeiture— Peerage— Surname  and  Arms — Tbe 
purchasers  of  an  estate  forfeited  to  tbe  Crown  bound  them- 
selves by  a  back  bond  to  entail  it  on  A,  '*  and  tbe  heirs  of 
his  body,  whom  failing,  on  any  lawfull  sister  of  A,  and  the 
heirs  of  her  body."  The  dispositive  clause  of  the  deed  of 
entail  was  in  favour  of  A.,  "  and  tbe  heirs-male  to  be  lawfully 
])rocreate  of  bis  body,  whom  failling,  to  tbe  heirs  whatsoever 
descending  of  bis  body,  whom  failling,  to  his  sister  H,  and 
tbe  heirs-male  to  be  procreate  of  her  body,  whom  failling,  to 
tbe  heirs  wbatsomever  descending  of  her  body" — IleUi  tbat  the 
heirs-male  of  B.  must  be  exhausted  before  her  heir  of  line  could 
take,  there  being  nothing  in  the  back  bond,  on  tbe  narrative  of 
which  the  deed  of  entail  proceeded,  to  control  the  destination. 

ppmion  tbat  a  direction  to  assume  a  certain  name  and  arms  fenced 
by  a  clause  of  forfeiture  in  case  of  failure  to  do  so,  might  be 
overcome,  if  the  heir  of  entail  so  contravening  could  show  a 
lawful  excuse  for  doing  so.  Erskine  v.  Earl  of  Kellie,  4th 
July  1873.  p.  534. 

ENTAIL— Prohibition — Irritancy — ^In  a  deed  of  entail  the  pro- 
hibitory clause  provided  tbat  it  should  not  be  in  tbe  power 
of  the  heirs  of  entail  in  possession  **  to  sell,  annalzie,  wadset, 
dilapidate,  nor  put  away  any  of  tbe  lands  above  mentioned, 
nor  contract  debt,  nor  grant  beritable  bonds,  or  other  rights 
and  securities  therefor,  whereby  tbe  said  lands,  or  any  part 
thereof,  may  be  evicted  or  adjudged  from  tbem  in  defraud  of 
tbe  other  heirs  of  tailzie  above  specified,  nor  yet  to  alter  this 
present  tailzie  and  order  of  succession  above  mentioned."  The 
irritant  clause  merely  declared  "  all  such  deeds  void  and  null." 
Held  tbat  the  word  '*  deeds  "  was  a  general  term,  and  suffi- 
ciently comprehensive  to  embrace  all  tbat  was  prohibited  in 
the  prohibitory  clause,  and  tbat  tbe  entail  was  therefore  valid 
so  far  as  its  clauses  prohibitory  and  irritant  went.  Malcolm 
V,  Lyde  and  Others,  24tb  June  1873,  p.  457. 

Prohibition— Relaxation    of    Prohibition — Statutes   1686, 

c.  22,  and  11  and  12  Vict.  c.  36  (Entail  Amendment 
Act,  1848),  sect.  43 — The  same  deed  of  entail,  after  its  clauses 
])robibitory,  in-itant,  and  resolutive,  contained  a  clause  of 
relaxation  to  tbe  effect  tbat,  notwithstanding  those  clauses, 
the  heirs  of  entail  in  })OSsession  should  have  power,  inter  alia, 
to  provide  tbeir  younger  children  with  provisions  not  exceeding 
two  years'  rent  of  the  estate,  and  should  further  have  power 
**to  sell,  annalzie,  wadset,  burden,  or  otherwise  dispone  as 
much  of  tbe  said  lands  and  baronies  as  may,  by  the  price 
thereof,  sufficiently  satisfy  and  pay  the  debts  warrantably 
contracted  in  manner  foresaid,  which  shall  be  resting  for  the 
time  with  annual  rent  until  tbe  said  heirs  of  tailzie  can  validly 
and  legally  dispone  thereof  for  that  effect ;  which  disposition 
or  other  rigbt  shall  be  no  ground  for  incurring  tbe  foresaid 
irritancies  any  manner  of  way."  Tbere  was  no  restriction 
upon  the  number  of  heirs  of  entail  who  might  so  provide  for 
their  younger  children,  nor  any  obligation  on  tbem  to  keep 
down  interest.  Held  tbat  this  permission  to  contract  debt 
and  sell  the  estate,  or  part  thereof,  for  a  specified  purpose 
formed  no  objection  to  the  validity  of  the  prohibitory  clause 
or  of  tbe  entail,  either  under  the  Act  1685,  c.  22,  or  under 
the  Entail  Amendment  Act,  1848.  Malcolm  v.  Lyde  and 
Others,  24tb  June  1873,  p.  457. 

ENTAIL — See  Succession. 

ERASURE  IN  RECORD  OF  INFERIOR  COURT— See  Lidex 
of  Justiciary  Cases,  voce  Crime. 

ERROR — See  Superior  and  Vassal     Teinds. 

EXCESS  OF  JURISDICTION— See  Index  of  Justiciary  Cases, 
vore  AppcaL 

EXCESSIVE  DAMAGES— See  Jury  Cause.     Reparation, 

EXECUTION  OF  SEARCH— 06/»ermi  by  tbe  Judges  {duh. 
Lords  Deas  and  Ardmillan)  that  the  terms  of  a  certain  execu- 
tion of  search  afforded  sufficient  evidence  of  absconding  from 
diligence,  proof  to  the  contrary  not  having  been  offered. 
Nicolson  V.  Johnstone  and  Wright,  6th  Dec.  1872,  p.  110. 

EXPENSES— See  Bankruptcy.  Husband  and  Wife.  Judicial 
Referee.  Jury  cause.  Lawburrows,  contravention  of.  Process 
— See   Index  of  Justiciary  Cases,  voce  Appeal 

Jury  Cause — In   an  action    of    damages  for  slander,  in 

which  a  verdict  was  returned  for  the  pursuer  on  one  of  five 
issues,  with  £300  of  damages,  and  for  tbe  defender  on  the 
other  four  issues  for  the  pursuer,  and  on  five  counter-issues— 
held,  confirming  the  decision  of  the  presiding  Jadge^  and  in 
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the  ahsenoe  of  any  iettled  rtJe,  that  neither  imrty  wat 
e  a  titled  to  cspcnae«.  Ueaa  v,  Wolkerf  2Gtb  June  1S73. 
p.  46&- 

EXPENSES— Objection  to  competency — No  objection  waa  taken 
to  th«  coiDitetency  of  an  appeal  by  tho  reapomb.^iit  wlien 
it  woa  ia  the  Single  Bilk;  on  objection  waa,  however,  taken 
by  the  Court  (it  the  hearing,  and  oustainefl.  No  expemies 
were  allowed.     Shirra  l^  Tlobertson,  7th  June  IS73,  p.  412. 

EXTEACT^9ee  Ijidex  of  Juaticiary  Caaea,  voce  Crime 


rABRlCATION  OF  CERTIFICATE  OF  VACCINATION— 
See  Index  of  Jufitieiary  Cases^  voce  Indicttnc-nt. 

FACTOR— See  Petition. 

FALSEHOOD,  FliAUD,  AND  W I LFOL  IMPOSITION— Sec 
Index  of  Justiciary  Case*,  voce  Indictment.     Hedevraucy, 

FEE — See  Judicial  Referee. 

FEE  AND  LIFERENT— See  Succession, 

FEES  TO  PROCURATORS— See  Index  of  Justiciary  Cmch, 
Vf}rjs  Expenaea. 

FETTERS— 8ee  H,  of  L.  Index,  wd-  EntaU. 

FEU-CONTRACT  AS  TO  SURFACE^See  H.  of  L.  Index, 
voce  Minerolfl. 

FEU'DDTIE-S,  PURCHASE  OF-- See  property, 

FINE— See  Index  of  Juatidary  Caaen,  mcf  Suapenaion. 

FJRE  INSURANCE— Policy,  Voidance  of- Transfer  of  Sub- 
jects Insured— An  insurance  ollicc  reaii^teil  a  claim  under  a 
}iolicy  of  fire  insurance  on  the  ground  that,  between  the 
date  of  the  policy  and  of  the  fire^  tUo  )iremi»ea  injured  had 
been  transferred  from  one  company  of  manufacturing  chemiats 
to  another  without  notice  to  the  insurers,  mid  founded  on  a 
clause  of  nullity  to  this  effect  in  the  policy.  Jirkl^  that  as 
the  aubBtaniial  interest  in  tbe  buainesa  carried  on  by  the 
succeaaive  coni|ianies,  and  in  the  premiaea  insured,  remamt^d 
in  one  and  the  aarao  yieraon  throughout,  the  clause  did  not 
ayiply.  Forbes  and  Co.  p.  The  Border  Countiea  Fire  Office, 
14th  Jmmary  187,1,  p,  195. 

FISH  LSGS -See  River. 

FLOOD— See  River 

FOREIGN— See  Agent  and  PnncipaL 

FOREIGN  HUSBAND-See  Poor. 

FORESHOKEr^Sec  Property. 

FOnrEITURE— See  Bankruptcy, 

FORM  OF  COUNTER-l.SSUE-See  Tasne. 

FOIiUM  COMPKTtWS  ^HcG  Vtoct^na, 

F<mUM  CONVES!t:m^e^  Proceaa. 

FRAUD  — Sec  Issue,     OhlEgation, 

FRAUDULENT  CONCEALMENT— See  Tsaue. 

FREE  RENTAl^See  EntaiL 

FREIGHT-  Sec  H.  uf  L.  (ndex.  roet  ShijK 

FRIENDLY  KOCIETV-See  Process, 

FUUTHCOMLNG— See  Retention, 

C:ENKRAL  DISPOSTTIOX— 8cc  H.  of  L.  Index,  mte  Entail 
GLEBE   LANDS    (SCOTLAND)    ACT,     IS6C   i2Si   AND   30 

VICT.  C,  71).  SECTS.  13  AND   17— See  Authority  to  feu 

Glebe, 
QRANA  CRmCENTlA—^G^  ni3rvitiid€. 
GRASSUM— See  Proof,  Parole, 
GRINDABLE  CORN— See  Servitude. 

H 

HEIR^See  H.  of  L.  Index,  iw^  Eritoi], 

KEIH'AT-LAW-See  Reviicatmn, 

HEIR  AND  EXECUTOR^See  Succesaion. 

^- — Apportionmentr—Statute  33  and  34  Viet.  c.  35  (Thn  App<pr- 
tionment  Ant,  1870),  sect  2 — Under  the  leojsea  of  the  farms 
on  an  entailed  estate,  entry  was  given  to  the  hou«ea  and  grass 
at  Wbitautiday,  and  to  tUe  lanils  in  crop  at  the  aojijiration  of 
the  cro]^  from  the  ground,  and  the  rents  were  made  p:»yable 
half-yearly  at  Whitsunday  and  Marliumas,  beginning  the 
firat  term  of  Martinmas  after  the  entry.     Tbia  ayateni  hiul 


prevailed  on  the  estate  since  the  time  <f  the  entailer.  An 
heir  of  entail  in  jiosscssion  died  on  1 6tli  Jnly — Held  in 
a  question  between  his  executor  and  the  next  h*^ir  of  entail 
that  the  executor  was  entitled  to  a  proportion  of  the 
stipulated  rents  payable  at  the  following  Martinmas  corn*- 
ponding  to  the  period  between  Whitsunday  previous  and  tbe 
16th  July,  being  the  day  of  the  death. 

Olmrved^  ^at  the  result  would  have  been  different  had  fore, 
hand  rents  been  a  novelty  on  the  estate-  —or  introduced  by  Uk 
lieceased  heir  of  entail  himself.  Special  Case,  Lord  Herries 
and  Another,  7th  February  1873,  p.  262. 

HEIR  OF  CONQUEST— See  Succession. 

H  EIR  OF  LINE->See  Entail.     Suoceaaion. 

HEIRS-MALE — See  Entail.  H.  of  L.  Index,  voce  Succesaicm. 

HEIRS  WHATSOEVER  OF  THE  BODY— See  H.  of  L.  Inda, 
t^oc«  Succession. 

HERITABLE  RmHT.— See  Teinda. 

HERITABLE  AND  MOVEABLE— See  Succession. 

— —  Rights  having  a  tract  of  future  time — Interest — Sncoe*- 
sion — A  truster  provided  for  the  formation  of  a  capital  tnnt- 
fund,  and  directed  that  his  brother  R.,  who  was  to  provide 
funds  for  paying  the  truster*8  debts  and  funeral  expenaei, 
should  have  the  whole  interest  of  £6000  thereof  until  tk 
youngest  child  of  another  brother.  A.,  should  attain  majoritj, 
when  the  capital  should  be  divided.  R.  survived  the  tmstei; 
but  died  fourteen  years  before  the  time  when  A. 'a  youngest 
child  would  attain  majority.  By  a  former  judgment  of  the 
Court  it  was  held  that  the  interest  of  the  £6000  had  vested 
in  R.,  and  the  termly  payments  were  accordingly  made  for 
behoof  of  R's  only  child,  R.  H.,  who  died  in  pupilarity  seres 
years  after  his  father.  Held  in  a  competition  betveei 
the  mother  of  R.  H.  and  his  heir-at-law  (who  was  aho 
executor-dative),  that  the  interest  from  R.  H.*8  death  to  tke 
period  of  division  was  part  of  R.  H.*8  moveable  estate,  ud 
divisible  under  the  Moveable  Succession  Act,  Idd.*},  in  tbe 
proportion  of  two-thirds  to  his  executor  and  one-third  to  kis 
mother.  Special  Case. — James  Hill,  etc.,  2l8t  Deoembtf 
1872,  p.  160. 

HERITAGE— See  Succession.     Writ. 

HERITAGE  AND  CONQUEST— See  Succession. 

HOMOLOGATION— See  Lease,  Constitution  of. 

HUSBAND  AND  WIB^E— See  CffMioBoMorum,  Poor.  Pwoi 
Index  of  Justiciary  Cases,  voce  Proof. 

Adultery— Divorce— Expenses—Stat.  24  and  25  Vict  c:  St 

Conjugal  Rights  (Scotland)  Act,  sect.  7 — In  an  actioa  f*f 
divorce  at  the  instance  of  the  husband,  the  person  inth 
whom  the  wife  was  proved  to  have  committed  adulteiy,  wbA 
had  been  cited  as  co-defender,  found  liable  in  the  whole 
expenses  incurred  by  the  pursuer,  as  taxed  Y>etween  agent 
and  client,  including  the  expenses  of  the  wife,  for  which  tlie 
pursuer  was  primarily  liable.  Andrews  r.  Peacock  or 
Andrews,  and  Another,  7th  February  1873,  p.  269. 

Divorce — Adultery — Mora — Circumstances  in  which  the 

lapse  of  ten  years  between  a  husband's  becoming  awarv  lA.  bii 
wife's  adultery  and  his  raising  an  action  of  divorce,  wai 
held  not  to  bar  him  from  obtaining  decree  of  divoTN. 
Hellon  V,  Hellon,  14th  January  1873,  p.  192. 

Divorce — Adultery — Proof — Statutory    Register — In   u 

undefended  action  of  divorce,  held  that  the  wife's  adnltery 
was  suflf5ciently  jiroved  by  her  having  registered  as  illegitixsate 
a  child  to  which  she  had  given  birth,  taken  in  connexion  mita 
her  habits  and  character,  and  the  fact  that  she  was  hrio^ 
apart  from  her  husband,  though  in  the  same  town  inth 
him.  Fullerton  v.  Smart  or  Fullerton,  20th  June  1S73,  ^ 
445. 

Mutual    Settlement — Revocation — Vesting — A    hoBbasd 

and  wife  who  had  married  without  an  antenuptial  eos- 
tract,  executed  a  mutual  settlement,  by  which  they  eot- 
veyed  to  trustees  the  whole  estate  which  should  b^; 
to  either  of  them  at  the  death  of  the  first  deceaser.  The 
trustees  were  directed  upon  that  event  to  take  an  inreBtoij 
of  their  whole  estate,  which  should  be  divided  into  twoe^ 
parts,  one  of  which  should  belong  to  the  survivor  in  fc&  1^ 
was  provided  that  the  survivor  should  also  be  entitled  to  the 
liferent  of  the  other  half,  and  upon  the  death  of  the  snrrifor 
the  trustees  were  directed  to  convey  one-half  of  the  estate  to 
certain  relatives  of  the  husband,  and  the  other  half  to  certain 


INDEX. 


593 


relatives  of  the  wife.  The  provisions  of  the  settlement  were 
fleclareil  by  the  wife  to  be  in  full  of  her  legal  rights  ;  a 
power  of  revocation  was  reserved  to  the  spouses  during  their 
joint  lives,  and  the  deed  contained  a  clause  declaring  that  so 
far  as  not  altered,  the  deed  should  be  valid,  although  found 
undelivered  at  the  death  of  the  first  deceaser.  Upon  the 
death  of  the  wife  the  trustees  proceeded  to  take  an  inventory 
of  the  estate,  which  had  been  all  accumidated  during  the 
marriage  by  Uie  joint  industry  of  the  spouses.  The  husband, 
however,  retained  possession  of  the  whole  estate,  and  upon 
his  death  it  was  found  that  the  entire  prc^rty  left  by  him 
fell  short  of  one-half  of  the  estate  as  inventoried  by  the'trus- 
tees.  Held  that  the  mutual  settlement  was  not  revocable  by 
the  survivor,  that  the  parties  to  whom  the  wife's  half  of  the 
trust-estate  was  destined  were  entitled  to  the  same,,  which 
vested  in  them  on  the  death  of  the  wife,  that  the  husband 
thereupon  became  a  debtor  to  the  trustncstate  to  the  extent 
of  one-half  the  amount  of  the  inventory,  and  that  a  gratuitous 
di8i)08ition  granted  by  him  after  his  wife's  death  fell  to  be 
set  aside  in  so  far  as  might  be  required  to  make  up  one-half 
of  the  inventory.  Special  Case,  Anne  Kerr  and  Others,  28th 
June  1873,  p.  512. 


IDENTITY  OF  LANDS— See  H.  of  L.  Index,.  wc<!  Teinds. 

ILLEGAL  FISHINO — See  Index  of  Justiciary  Cases,  voce 
Statute  22  and  23  Vict.  c.  70. 

ILLICIT  INTERCOURSE^See  Marriage. 

IMPLIED  OBLTUATION— The  proprietors  of  an  estate  having 
conveyed  a  small  portion  of  ground  described  as  being  bounded 
by  the  central  line  of  a  street  of  given  width,  without  any 
obligation  to  leave  open  one-half  of  the  street,  while  all  other 
portions  of  the  same  estate,  abtitting  on  said  street  both  to 
the  east  and  west  erf  said  portion,  were  laid  under  obligations 
to  leave  open,  held  that  an  obligation  must  be  held  to  have 
been  laid  upon  the  disponee  to  leave  open  one-half  of  the 
street  in  order  that  the  proposed  street  might  be  carried  out. 
Dennistoun,  etc.,  v.  Thomson,  22d  November  1872,  p.  73. 

INCLOSING- See  Marches,  straightening  of. 

INDICTMENT— See  Index  of  Justiciary  Cases,  voce  Crime. 
Kelevancv 

INFRINGEMENT— See  Patent. 

INHIBITION— Bill— Novation— rer(^n«  ad  tnopiawi— Statute 
31  and  32  Vict.  cap.  101  (Titles  to  Land  Consolidation 
(Scotland)  Act  1868),  sect.  156,  Schedule  Q  Q;  Aet  of  Sederunt 
18th  November  1871,  sect  1— The  holder  of  a  bill  which  had 
been  dishonoured  took  two  new  bills  from  his  debtor  for  the 
amount  in  the  old  Ull,  with  interest,.etc.  He  did  not  deliver 
up  the  old  bill,  but  retained  it,  in  accordance  with  an  alleged 
agreement ;  and  before  both  the  new  bills  had  become  pay- 
able he  presented  a  bill  for  letters  of  inhibition  against  the 
debtor,  in  which  he  founded  u^kmi  the  old  bill  only^  and 
thereon  obtained  and  executed  letters  of  inhibition.  HeUi^ 
in  a  petit iou  for  recall  of  the  inhibition,  that  seet.  156  of  the 
Titles  to  Land  Consolidation  (Scotland)  Act,  1868,  had  made 
no  change  in  the  practice  as  to  the  necessary  narrative  in  a 
bill  presented  for  letters  of  inhibition  when  the  bill  does  not 
proceed  merely  on  a  legal  document  of  debt  past  due ;  but 
that  when  this  is  not  the  case  the  bill  must  bear,  inier  alia,  a 
statement  that  the  debtor  is  venjeru  ad  inopiam. 

Held  further,  that  the  narrative  in  the  biU  on  which  the  letters 
of  inhibition  had  proceeded  in  the  present  case  did  not  truly 
set  forth  the  jiosition  of  parties  with  regard  to  the  bill  founded 
on,  and  that  the  inhibition  accordingly  must  be  recalled  with 
expenses.     Stevens  v.  Campbell,  9th  July  1873,  p.  542. 

INJURY- See  Process. 

INJURY  TO  SURFACE— See  H.  of  L.  Index,  voce  Minerals. 

INSTITUTE— See  H.  of  L.  Index,  voce  EntaiL. 

INSTRUMENTARY  WITNESSES— See  Deed;. 

INSURANCE — Compromise — A  letter  wajt  addressed  by  the 
insured  to  the  insurers  agreeing  to  accept  a  certain  sum  in 
full  discharge  of  their  claim  for  a  loss  by  are.  Held  that 
this  was  an  offer  of  compromise  conditional  on  the  insurers 
not  disputing  their  liability,  and  that  the  insurers  having 
nnsuccessfully  resisted  the  claim  in  toto,  eould  not  found 
npon  the  letter  as  an  agreement  that  in  any  event  the  amount 
of  lo«8  should  be  estimated  at  the  Btim  mentioiied.  Forbes 
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and  Co.  v.  The  Border  Counties  Fire  Office,  14th  January 
1873,  p.  195. 

INSURANCE— Warranty—  By  a  declaration  signed  by  the  in- 
sured, previous  to  effecting  a  policy  on  her  life,  it  was  agreed 
that  the  declaration  should  form  the  basis  of  the  contract  be- 
tween her  and  the  Insurance  Company,  and  that  if  any  untrue 
averment  was  made  therein  or  in  the  answers  to  questions  by 
the  Company's  medical  officer,  the  premiums  should  be  forfeited 
and  the  assurance  be  null  and  void.  The  questions  referred 
to  were  contained  in  a  printed  form  read  over  to  the  insured 
by  the  Company's  medical  officer,  who  inserted  the  answers 
to  her  dictation.  Appended  to  the  paper  of  questions  was  a 
second  declaration,  also  signed  by  the  insured,  that  the  above 
statements  were  faithful  and  true.  One  of  the  questions  was 
"  Have  you  had  rheumatism,  gout,  rupture,  fits,  asthma,  spit- 
ting of  blood,  disease  of  the  chest,  or  of  the  brain  or  liver,  or 
any  affection  of  the  kidneys  or  urinary  organs  ?  "  The  answer 
to  which  was  **  No."  The  back  of  the  paper  contained  ques- 
tions to  be  answered  by  the  medical  officer,  who  was  directed 
to  *'  institute  an  examination  by  auscultation  or  otherwise  ** 
of  the  applicant's  body,  and  to  **  describe  the  condition  of  the 
several  cavities  and  their  viscera."  The  policy  contained  a 
proviso  that  if  anything  averred  in  the  declaration  forming 
the  basis  of  the  assurance  or  in  the  relative  statements  was 
untrue,  the  policies  should  be  void  and  the  premiums  forfeited. 
At  the  date  of  the  policy  the  insured  had  a  swelling  on  her 
})erson  which  to  a  medical  man  would  or  might  have  indicated 
the  existence  of  rupture,  but^it  gave  her  no  pain  or  uneasiness, 
and  she  attached  no  importaouoe  to  it,  and  never  thought  of  it 
as  a  circumstance  requiring^  medical  advice  till  six  months 
after,  when  the  swelling  increased  suddenly  in  size,  and  shortly 
after  proved  fatal  It  was  also  establisked  by  medical 
evidence  that  rupture  in  the  incipient  stage>  in  which  this 
was  at  the  date  of  the  insurance,,  very  generally  escapes  the 
observation  of  the  person  affected.  The  Insurance  Company 
sought  to  have  the  policy  declared  void  on  the  grounds,  first, 
that  it  was  a  condition  of  the  contract  that  the  insured 
warranted  herself  free  of  rupture,  and,  secondly,  that  she 
had  concealed  or  failed  to  disclose  a  fact  material  to  the  risk. 
Held,  from  the  tenor  of  the  questions  and  declarations,  and 
from  the  mode  in  which  the  questions  were  put,  that  the 
answer  in  question  did  not  imi>ort  a  warranty  that  the  in- 
sured was  free  from  rupture,  but  was  merdy  a  statement 
that  she  honestly  believed  herself  to  be  free  from  rupture,  and 
that  the  existence  of  the  swelling  was  not  such  a  fact  that 
its  non-disclosure  constituted  such  negligence  on  the  part  of 
the  insured  as  to  void  the  contract. 

Observed  that  a  contract  of  insurance  may  be  so  expressed  as  to 
make  freedom  from  certain  specified  diseases,  however  latent, 
matter  of  warranty,  but  that  as  Insurance  Companies  have 
the  framing  of  thek  contracts  in  their  own  hands,  they 
must,  if  they  intend  that  there  should  be  a  warranty  of 
that  kind,  use  unequivocal  langiiage  such  as  unprofessional 
persona  of  ordinary  intelligence  n^ay  without  difficulty  under- 
stand. 

Observed  also  that  a  warranty  of  this  kind  is  much  less  easily 
presumed  in  the  case  of  a  person  insuring  his  own  life  than  in 
the  case  of  a  person  making  statements  as  to  the  health  of 
another  for  the  purpose  of  obtaining  a  policy  on  the  life  of 
that  person.  Life  Association  of  Scotland  v.  Foster,  etc.,  3lst 
January  1873,  p.  240. 

INTENTION—  See  Succession.    Trust. 

INTERDICT— See  Process.     River. 

INTEREST— See  Heriteble  and  Moveable. 

INTERIM  DECREE— See  Process. 

INTERIM  LOCALITY-SeeTeinds. 

INTERROGATORIES— See  Process. 

INTESTATE— See  Succession. 

INTROMISSION— See  Loan. 

INVENTORY  DUTY— See  Succession. 

IRREGULAR  MARRIAGE— See  Index  of  Justiciary  Cases, 
voce  Proof. 

IRRITANCY— See  EntaiL 

ISSUE— See  Reitaration. 

Form  of  Counter-issue — ^Reparation  —  Slander — Adjusted 

form  of  counter-issue  for  defenders,  in  an  action  of  damages 
for  written  slander,  where  the  defenders  pleaded,  irUer  alui. 
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that  the  statements  published  were  true.  OgOvy  v.  Paul, 
etc.,  28th  June  1873,  p.  511. 
ISSUE— Reduction— Fraud — Fraudulent  concealment — ^In  a  re- 
duction of  an  agreement  entered  into  by  the  persons  inter- 
ested in  the  succession  of  a  deceased,  the  pursuers  averred  that 
the  defenders,  taking  advantage  of  their  ignorance  of  their 
rights,  and  of  the  amount  of  the  succession,  had  opened  a  ne- 
gotiation with  them,  and  by  fraudulent  misrepresentation  and 
concealmenthad  induced  them  to  execute  the  agreement,  which 
was  greatly  to  their  prej  udice.  An  issue  having  been  proposed, 
"  Whether  the  pursuers  were  induced  to  execute  the  agree- 
ment by  fraudulent  misrepresentations  or  concealment  on  the 
part  of  the  defenders,  etc.  ?"  the  defenders  objected  that  con- 
cealment could  not  be  made  the  subject  of  an  issue,  because 
there  was  no  duty  to  disclose  on  their  part.  Held  that,  in  the 
circumstances  averred,  there  was  a  duty  of  full  disclosure  on 
the  part  of  the  defenders,  and  that  the  pursuers  were  entitled 
to  the  ifOae,  with  the  insertion  of  the  word  "  fraudulent  *' 
before  concealment  to  prevent  ambiguity.  Dempsters  v.  Kaes, 
Ist  July  1873,  p.  516. 


JOINT  CONTRIBUTORS— See  Corporation. 

JUDICIAL  REFEREE — Fee— Expenses— A  judicial  referee 
and  the  clerk  to  the  reference  are  entitled  to  decree  for  their 
fees  and  expenses  against  both  parties  conjimctlyand  severally. 
Beattie  and  Another  m  causa  Steuart  v.  Bremner,  6th  Dec. 

1872,  p.  110. 

JURISDICTION — See  Process .  Index  of  Justiciary  Cases,  voce 
Sheriff. 

Court  of  Session— Power  to  Review — Lands  Valuation 

Appeal  Court — Statutes  17  and  18  Vict.  cap.  91  ;  20  and  21 
Vict.  c.  58  ;  30  and  31  Vict,  c  80  (Lands  Valuation  Acts)— 
The  Lands  Valuation  Appeal  Court  is  a  Supreme  Court,  and 
not  subject  to  the  review  of  the  Court  of  Session,  even  where 
it  is  averred  that  the  Judges  have  exceeded  their  jurisdiction. 
Stirling,  etc.,  r.  Holm,  etc.,  26th  February  1873,  p.  306. 

JURY  CAUSE— See  Expenses. 

New  Trial — ^Excessive  damages — Modification  of  Damages 

Expenses.     Donaldson  v,  Ogilvy,  9th  July  1873,  p.  644. 

JUS  CREDIT  I— ^Q  Provisions  to  Children.     Succession. 

JUS  MARITI,  EXCLUSION  OF— See  Succession. 

JUS  RELICT M — Mora  — Abandonment — Compensation — A 
lady,  for  whom  no  provision  had  been  made  either  by  marriage- 
contract  or  by  her  husband's  trust-deed,  survived  her  husband 
for  eleven  years  and  died  without  making  any  claim  for  ju» 
relictai  against  his  estate.  Held  in  an  action  by  three  of  her 
children  against  the  husband's  trustees,  raised  fifteen  years 
after  her  death,  for  their  share  of  her  jtis  relieice^  that,  there 
having  been  funds  sufficient  to  meet  the  claim,  her  having 
omitted  to  claim  her  jus  relictce  did  not  operate  as  an  abandon- 
ment of  her  rights  to  it,  nor  could  the  lapse  of  time  be  held 
to  bar  the  action,  but  the  trustees  were  allowed  a  proof  of 
outlays  made  on  her  behalf  by  ber  husband's  executor  during 
her  viduity,  which  they  might  set  off  pro  tanto  against  the 
amount  of  jus  relictcB.    Mackenzie  v.  Beith,  etc.,  12th  June 

1873,  p.  433. 


LANDS  VALUATION  APPEAL  COURT— See  Process.  Juris- 
diction. 

LAPSE  OF  TIME— See  Process. 

LAWBURROWS,  CONTRAVENTION  OF— Penalty— Concur- 
rence  of  Lord  Advocate — ^Agent  and  Client — Expenses — The 
agent  for  the  pursuers  of  an  action  to  recover  penalties  for  con- 
travention of  lawburrows,  inserted  the  Lord  Advocate's  name 
as  a  pursuer,  without  having  obtained  his  Lordship's  consent. 
The  Lord  Ordinary  ordered  intimation  to  the  Lord  Advocate 
and  the  Crown- Agent,  but  the  Lord  Advocate's  concurrence 
was  not  obtained.  Held  that  the  agent  was  personally  liable 
to  the  defenders  in  the  expenses  of  process,  and  that  the 
pursuers  having  failed  to  api>ear  in  support  of  their  own  re- 
claiming note,  were  also  liable  in  expenses  to  the  defenders. 
Robertson  or  Robinson,  etc.,  v.  Ross,  etc.,  16th  July  1873,  p. 
556. 


LEASE— See  Proof,  Parole. 

Subject — Sequestration — Retention — ^liquid  and  miqvid 

— ^Where  the  tenant  of  a  small  piece  of  ground  with  appliaocea 
for  working  up  the  refuse  of  an  adjacent  factory,  and  with  % 
right  under  his  lease  to  the  BU])ply  of  the  whole  of  such  refuse 
produced  refused  to  pay  the  agreed  on  rent,  and  resisted  % 
petition  for  sequestration  for  rent  on  the  groond  that  the  r^ 
fuse  had  been  improperly  withheld — Held  that  the  defence 
was  relevant,  but  upon  consideration  of  a  proof,  that  the  tea- 
ant  had  not  made  out  his  case,  and  decemitare  agiinst  hia 
accordingly.  Smith  v.  The  Kilmarnock  Gaa-Light  Compsiiy, 
9tii  November  1872,  p.  43. 

LEASE,  CONSTITUTION  OP— Draft  lease— i2e»  InierraUu-^ 
Proof — Circumstances  in  which  it  wsMheld  that  a  tenant,  vfao 
averred  that  a  farm  had  been  let  to  her  for  19  years,  aodtliat 
the  terms  had  been  embodied  in  an  adjusted  draft,  on  the  fiitk 
of  which  she,  on  her  part,  had  performed  all  the  carriagei, 
etc.,  which  had  been  stipulated  for,  while  the  landlord  bad 
also  implemented  his  obligations,  had  eatabliahed  ber  aver- 
ments, and  that  the  subjects  were  let  to  her  for  the  poiod 
cLiimed.     Bathie  v.  Lord  Whamclffe,  6th  March  1873,  p.  31& 

Rei  Interventus — Homologation — Circumstances  in  wliickii 

was  ?ield  that  a  written  offer  to  take  a  piece  of  groond  on  \em 
for  t  wenty-nine  years,  which  was  transmitted  to  the  landkud^i 
agent,  and  retained  by  him  unanswered,  followed  by  tbe  iei> 
ings  of  the  parties,  constituted  a  binding  lease  for  the  peiiod 
named.     Forbes  v,  Wilson,  19th  Febmaxy  1873,  p.  276. 

LEAVE  TO  APPEAL— See  Proceea. 

LEGACY— See  Succession. 

LEQATUM  REI  ALIENjE^-8ee  Testament. 

LEGITIM— See  Succession. 

LEGITIMACY— See  Proof. 

LIABILITY— See  Reparation. 

LIABILITY  AND  ORDER— See  Teinds. 

LIABILITY  OF  OWNERS  FOR  MASTER— See  Shipi 

LIABILITY  OF  PRINCIPAL— See  Agent  and  PrincipdL 

LICENSE— See  Magistrates,  Powers  of. 

LIEN— See  Ship. 

LIFERENT— See  Succession. 

LIFERENT  AND  FEB- See  Succession. 

LIFERENT  BY  IMPLICATION— See  Succession. 

LIQUID  AND  ILLIQUID-See  Lease. 

LIQUIDATOR— See  Company. 

LOAN— See  Proof. 

Proof  —  Deposit-Receipt  —  Intromission  —  Aoooontiif- 

An  action  was  raised  for  payment  of  a  snm  of  money,  "boi^ 
the  amount  contained  in  a  deposit-receipt  in  favour  of  tb 
pursuer,  uplifted  by  the  defender."  Held  (1.)  that  insofk 
as  the  action  was  or  might  be  rested  on  an  alleged  kta  hj 
the  pursuer  to  the  defender,  such  ground  of  action  could  td 
be  proved  by  parole  evidence,  and  that  the  only  writi^  if 
the  defender  founded  on  in  proof  of  it,  being  the  dedmki^ 
name  written  on  the  back  of  the  deposit-receipt,  wsi  loft 
legal  proof  of  such  loan,  nor  sufficient  to  render  pan^  proof 
admissible ;  (2.)  that,  in  so  far  as  the  action  was  rested  «■ 
the  defender's  alleged  intromission  with  the  pursuer's  fnd^ 
and  consequent  liability  to  account,  while  parole  proof  ms 
competent,  the  result  of  thB  evidence  negatived  the  pnmeri 
contention.     Nimmo  v.  Nimmo,  4th  February  1873,  p.  S5i 

LOCAL  AUTHORITY— See  Statute  30  and  31  Vict  e.  101, 
Public  Health  (Scothmd)  Act,  1867,  Sect.  97. 

LOCALITY— See  Teinds. 

LOCUS— See  Index  of  Justiciary  Cases,  voce  Crime. 

LOCUS  DELICTI— See  Index  of  Justiciary  Cases,  voce  Jim- 
diction. 

LOCUS  P(ENITENTIjESee  Obligation. 

LOSS  OF  SHIP— See  H.  of  L.  Index,  voce  Ship. 

LUNACY— See  Poor. 

M 

MAGISTRATES,  POWERS  OF— License— Constmetion  d 
Statute — Statute  25  and  26  Vict.  cap.  35  (Public  Hovn 
Amendment  Act,  1862),  sect.  2. — ^Magistratea  acting  uder 
the  2d  section  of  the  "  Public  Houses  Amendment  Act,  1861" 
came  to  a  general  resolution  by  which  they  indiided  all  At 
inns  and  public  houses  in  a  bar^g^  in  the  area  to  whiek  tky 
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applied  the  power  of  alteration  of  hours  allowed  by  that 
aectioD,  and  inserted  "  ten  o'clock  "  p.m.  as  the  hour  of  closing, 
but  made  no  alteration  on  the  hour  of  opening,  which  was 
*'  eight  o'clock."  Held  {dub.  Lord  ArdmiUan),  in  an  action  at 
the  instance  of  the  tenants  of  some  of  the  inns,  to  have 
the  resolution  reduced,  and  the  hour  of  "  eleven  "  inserted  in 
their  certificates  in  place  of  "ten,"  that  the  including 
of  all  the  licensed  houses  in  the  burgh  in  the  area  to  be 
affected  by  the  resolution,  was  an  illeg^  attempt  to  evade  the 
wording  of  the  Statute,  and  decree  of  reduction  and  alteration 
granted  as  craved. 
Opinion  per  Lord  President  that  the  power  of  alteration  of  hours 
conferred  in  the  Statute  could  not  affect  the  statutory  fifteen 
hours  during  which  licensed  houses  were  allowed  to  be  kefvt 
open,  and  that  both  the  hours  of  opening  and  closing  would 
require  to  be  altered.  Ashley  and  Others  v,  Macbeth,  eta, 
20th  June  1873,  p.  440. 
MAKERS  NAME— See  Trade  Mark. 
MANDATS—See  Corporation. 

MARCHES,  STRAIGHTENING  OF— Inclosing— Statute  1696, 
c.  17 — ffeld  that  in  a  straightening  of  marches  under  the  Act 
1669,  c.  17,  the  Sheriff  or  his  substitute  must  personally  visit 
and  inspect  the  ground. 
Circumstances  in   which   an   application  for  straightening  of 
marches  was  dismissed  in  res|)ect  of  the  undue  exf)ense,  pro- 
posed to  be  incurred  when  compared  with  the  vidne  of  the 
lands  to  be  fenced.     Sinclair  v.  The  Lord  Advocate  for  the 
Commissioners  of  Her  Majesty's  Woods  and  Forestn,  26th 
November  1872,  p.  86. 
MARRIAGE — Promise  Suhsequenie  Copula — Illicit  intercourse 
— Circumstances  in  whish  it  was  held  that  where  a  man  had 
given  a  woman,  who  was  his  kept  mistress,  a  written  pro- 
mise  to   marry  her  when  his   circumstances  warranted   it, 
**  always  provi<ling  that,  in  the  interim,  she  continues  to  lead 
a  virtuous  and  exemplary  life,"  but  their  illicit  intercourse 
continued,  marriage  by  promise  wbsequente  copula  had  not 
been  constituted. 
Observed^  per  Lord  Ardmillan,  that  marriage  by  promise  9uhse- 
quente  copula  might  be  constituted  between  a  man  and  his 
mistress.     Surtees  v,  Wotherspoon,  7th  February  1878,  p. 
265. 
MARRIAGE-CONTRACT— See  Provisions  to  Children.     Suc- 
cession— See  H.  of  Ij.  Index,  voce  Entail 
MASTER  AND  SERVANT— See  Reparation. 
MEDIUM  F/LUM—See  Salmon- fishings. 
MEMBERSHIP- See  Corporation. 
MERKSLAND-See  Pari«h. 
MID-IMPEDIMENT— See  Superior  and  VassaL 
MINERALS— See  H.  of  L.  Index,  voce  Lease. 
MILL— See  Servitude. 

MINIMUM  FEU-DUTY— See  Authority  to  Feu  Glebe. 
MINISTER'S  STIPEND— See  Proof. 

MINOR — See  Parent  and  Child.     Reparation.     Index  of  Jus- 
ticiary Cases,  voce  Perjury. 
MODIFICATION  OF  DAMAGES— See  Jury  Cause. 
MORA— See  Husband  and  Wife.    Ju8  reUcUB,    Trustee,  Lia- 
bility of. 
MULCT— See  Petition. 
MULTIPLEPOINDING— See  Process. 
MUTUAL  DISPOSITION- See  Disposition. 
MUTUAL  GABLE— See  Property. 

MUTUAL  SETTLEMENT— See  Husband  and  Wife.    Teata- 
ment 
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3TOGLI0ENCE— See  Company. 
IHEW  TRIAL-Seo  Jury  Cause. 
l^UISANCE— See  River. 
JfOBJLE  OFF/CIUM^-See  Pjwsess. 
I^OTOUR  BANKRUPTCY-See  Bankrupt. 


NOVATION— See  Inhibition. 

NUISANCE— See  River. 

OBLIGATION— See  Property.    Retention. 

Agreement Consent — Locus  PattUenikB — ^Tenna  of  a 


correspondence  which  was  held  not  to  import  a  con- 
cluded agreement  between  the  partners  of  a  firm  and  one  of 
their  number,  whereby  the  latter  retired  from  the  business 
and  accepted  a  certain  provision  as  in  full  of  his  claims  against 
the  company  funds,  some  details  of  the  arrangement  having 
been  left  unsettled,  and  there  being  locus  poenitenticB  which  was 
duly  taken  advantage  of  ;  and  Iteld  that  a  demand  made  by 
the  repr^ntatives  of  the  said  partner  after  his  death  for  an 
accounting  in  the  manner  ])rovided  for  by  the  contract  of 
copartnery  was  not  excluded.  Lawson's  Trustees  v.  Lawson, 
30th  November  1872,  p.  100. 

OBJECTION  TO  COMPETENCY— See  Expenses. 

OBLIGATION — Bond  and  Assignation  in  Security,  Dischaige 
of — Bankrupt —  Fraud —  Competition —  Trustee —  Preferable 
Creditor— An  undischarged  bankrupt  before  his  sequestration 
had  borrowed  from  a  Scotch  assurance  company  a  sum  of  £500, 
giving  in  security  therefor,  in  conjunction  with  his  wife,  a 
bond  and  assignation  in  security  conveying  a  sum  of  £500  to 
which  his  wife  had  been  found  entitled  in  a  multiplepoinding, 
and  over  which  his  jua  mariti  extended,  together  with  the 
liferent  of  a  sum  of  £3000  to  which  she  was  also  found  en- 
titled, but  from  which  his^'iM  mariti  was  excluded ;  thereafter 
and  subsequently  to  his  sequestration,  concealing  the  fact  of 
bis  bankruptcy,  he  obtained  a  second  loan  of  £700  from  an 
English  assurance  company,  who  themselves  paid  the  debt 
of  £500  due  to  the  Scottish  company,  and  took  from  them  a 
discharge,  but  no  assignation  to  their  debt  and  security,  and 
paid  over  the  remaining  £200  to  the  bankrupt,  taking  from 
him  and  his  wife  a  new  bond  and  assignation  in  security  for 
the  full  sum  of  £700  in  similar  terms  and  to  the  same  effect 
as  the  old  one.  HtU,  in  a  competition  between  the  trustee 
on  the  bankrupt*s  estate  and  the  English  assurance  company 
for  the  £500  to  which  the  bankrupt's  wife  had  been  ranked 
and  preferred  in  the  multiplepoinding,  that  on  grounds  of 
equity  the  trustee  for  creditors  could  not  be  allowed  to  take 
advantage  of  a  discharge  obtained  by  the  bankrupt  by  means 
of  his  own  fraud,  in  concealing  the  circumstance  of  his  bank- 
ruptcy from  the  English  company.  Mackay's  Trustee  o. 
Cballis  and  Others,  11th  March  1873,  p.  328. 

Condition — Debtor   and  Creditor — Where   a   right    is 

conferred  subject  to  a  condition,  the  condition  must 
be  held  as  fulfilled  where  the  party  who  has  the  sole  interest 
in  its  not  being  fulfilled,  by  his  voluntary  act  and  intention- 
ally, renders  it  impossible  of  fulfilment 

A  testator  left  two  sons,  the  younger  of  whom  owed  him  the 
sum  of  £24,000,  for  which  he  had  granted  his  bond.  He 
left  his  elder  son  his  sole  executor  and  residuary  legatee,  in 
consequence  of  which  he  became  the  creditor  in  his  brother's 
bond  for  £24,00a  Bat  with  regard  to  the  said  bond  bis 
settlement  contained  a  clause  providing  that  on  interest  being 
paid  regularly,  and  in  the  event  of  his  eldest  son  **  while 
alive  being  throughout  a  director  "  of  the  firm  of  A.  P.  and 
Sons,  in  which  the  testator  and  his  sons  were  principal  part- 
ners, his  younger  son  should'* have  right  to  refrain  from 
paying  up  "  the  same,  to  the  extent  of  £15,000,  and  that  for  a 
period  of  eight  years  after  his  death,  or  till  31st  December 
1879  if  tkat  were  later.  Interest  was  regularly  paid  after 
the  fa1^r*s  death,  by  the  younger  to  the  elder  brother,  but 
before  the  expiry  of  the  time  fuced  by  the  father,  the  elder 
voluntarily  resigned  his  position  as  director  of  A.  Pirie  and 
Sons,  avowedly  with  no  other  intention  than  to  exercise  his. 
power  of  calling  up  the  sum  in  his  brother's  bond. 

Held,  in  accordance  with  the  above  principle,  that  as  specific 
implement  of  the  condition  contained  in  the  father's  settle- 
ment had  been  prevented  by  his  own  voluntary  act,  the  elder 
could  not  found  upon  the  failure  of  the  condition  to  the  effect 
of  exercising  his  oirdiDary  right  as  creditor  of  caUing  up  the 
sum  contained  in  the  younger  brother's  bond,  Pirie  v,  Pirie, 
10th  December  1872,  p.  134. 

Proof — PSarole— A     verbal  agreement    of  the     nature 

of  a  family  arrangement  for  the  board  and  maintenance 
of  orphan  children  was  made  by  their  father's  trustees  with 
a  lady  who  was  his  cousin.  With  a  view  to  carry  out  this 
arrangement^  she,  with  the  knowledge  and  approval  of  the 
tmstees,  took  a  lease  of  a  bouse  for  seven  years,  bought  ad- 
ditional furniture,  and  incurred  other  expenses.  After  the 
agreement  had  been  acted  on  for  some  timia^  ^*3cl^  Vaeoa^Mow 
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resiled  from  it.  Held  that  though  parole  evidence  was  not 
competent  to  prove  the  agreement  as  extending  over  a  period 
of  years,  so  as  to  found  a  claim  of  damages  for  breach  thereof, 
yet  parole  evidence  was  competent  to  ])rove  the  footing  on 
which  parties  acted ;  and  it  being  established  on  the  proof 
that  the  lady  had  been  a  loser  through  disbursements  made 
on  the  faith  of  such  an  agreement,  held  that  she  was  entitled 
to  be  reimbursed  for  her  loss.  Dobie  v.  Bower  and  Another, 
24th  June  1873,  p.  455. 

OBLIGATION  TO  FENCE  HERITAGE-See  Statute  29  and 
30  Vict.  c.  273  (Glasgow  Police  Act,  18C6),  sect.  384. 

OVER  PAYMENT— See  Teinds. 

OVER  PAYMENTS— See  Teinds. 


PACTUM  DE  NON  PETENDO—^e  Proof,  Parole. 

PARENT  AND  CHILD— PupU-Minor— Tutors  and  Curators, 
Appointment  of — Reduction— Deathbed — Where  a  father  in 
his  marriage-contract  nominated  tutors  and  curators  to  his 
children,  and  afterwards  in  his  trust-disposition  and  settle- 
ment recalled  the  said  nomination  and  appointed  others  with 
the  proviso,  "  that  if  from  any  cause  the  nominatioo  of  tutors 
and  curators  contained  in  this  deed  shall  not  take  effect  or  be 
set  aside,  then  I  expressly  declare  that  the  nomination  of 
tutors  and  curators  as  contained  in  my  said  contract  of  mar- 
riage, shall  stand  and  be  of  full  force  and  effect."  Held  that, 
though  the  appointment  of  curators  in  this  latter  deed  was 
reducible  ex  capite  lecti,  the  appointment  of  tutors  was 
separable,  and  did  not  fall  with  it.  Special  Case. — John 
Borthwick  Greig  and  Others,  19th  October  1872,  p.  12. 

PARISH— See  Church. 

Assessment — Statutes  17  and  18  Vict,  c  91  < Valua- 
tion of  Lands  (Scotland)  Act  1854),  sect.  33,  and  31  and  32 
Vict.  c.  96  (Ecclesiastical  Buildings  (Scotland)  Act,  1868),  sect. 
23 — Real  and  Valued  Rent— Merksland — Hdd  that  in  land- 
ward parishes  the  valued  rent,  or  the  number  of  merksland  in 
Shetland,  roust  be  taken  as  the  basis  of  assessment  for  build- 
ing or  repairing  churches  and  manses,  except  where  there  are 
special  circumstances  which  would  render  that  rule  altogether 
inequitable,  and  {dub.  Lord  Justice-Clerk)  that  the  mere 
fact  that  the  proportion  laid  upon  the  different  heritors  would 
be  considerably  different  according  as  the  one  or  other  basis 
was  taken,  was  not  a  sufficient  reason  for  substiUiting  an 
assessment  by  real  rent  for  one  by  merksland,  which  had 
existed  for  time  immemorial  in  the  parish.  Special  Case. — 
Bell's  Trustees,  etc.,  24th  June  187^  p.  466. 

Disjunction  and  Erection  quoad  «acra— Statute   7  and 

8  Vict.  c.  44,  sect.  8 — A  petition  for  the  erection  and  disjunc- 
tion quoad  sacra  of  a  church  refused  on  the  ground  that  the 
proposed  erection  was  unnecessary  and  inexpedient. 

Observed^  per  Lord  President,  that  it  must  not  be  taken  for 
granted  that  if  a  church  and  stipend  have  been  provided,  the 
Court  will,  as  a  matter  of  course,  assign  a  district.  It  must 
be  shown  that  the  district  is  destitute  of  pastoral  supervision. 
Irving  and  Others  v.  Maxwell  and  Others,  17th  February 
1873,  p.  275. 

PARLIAMENTARY  PLAN— See  Statutes  33  and  34  Vict  c 
78  (General  Tramways  Act,  1870),  sect.  9. 

PARLIAMENTARY  SCHOOL— See  Schoolmaster. 

PAROLE— See  Obligation.     Proof. 

PAJITIES  NOT  CALLED— See  Process. 

PARTNERS— See  Corporation. 

PATENT— Infringement— Statute  15  and  16  Vict.  cap.  83 
(Patent  Law  Amendment  Act,  1852),  sects.  6,  7,  and  8 — Title 
^Provisional  and  final  Specification — In  a  case  where  the 
inventor  of  a  patented  machine  raised  an  action  of  interdict 
against  an  alleged  infringement  of  his  patent,  held  (1.)  That, 
as  matter  of  fact,  the  infringement  had  been  proved.  (2.) 
That  the  respondent's  plea  that  the  letters-patent  tvere  invalid 
on  the  ground  of  disconformity  of  the  provisional  specification 
with  the  letters-patent  and  final  specification,  was  not  rele- 
vant.  (3.)  That  since  the  passing  of  the  Patent  Law  Amend- 
ment Act,  1852,  it  is  too  late  to  urge  disconformity  of  the 
title  with  the  provisional  specification  after  both  have  been 
passed  by  the  law  officer  of  the  Crown.  Dudgeon,  etc.,  v.  Thom- 
son, 4th  July  1873,  p.  528. 


PATEB  EST  QUEM  NUPTIJE  DEMONSTRA^T^^i^ 

Proof. 
PEERAGE— See  EntaiL 

PENALTY—  See  Lawbnrrows,  coniraveation  of. 
PERICULUM^^ee  Sale. 
PERJURY— See  Index  of  Justiciary  Cases. 
PERISHABLE  GOODS -See  Reparation. 
PETITION— See  Process. 

Factor- -Mulct— Act  of  Sederunt  I3th  Fabmaiy  1730, 

Sect.  4 — Held  that,  upon  a  proper  ooBatruction  of  the  4th 
section  of  the  Act  of  Sederunt  of  13th  February  1730,  the 
minimum  mulct  which  can  be  inflicted  by  the  Court  apos 
a  factor  who  has  failed  to  lodge  his  accounts  in  terms  of  ihst 
section  is  one-half  of  his  salary  for  each  of  the  years  in  i^iieh 
he  has  so  failed.  Lowe,  etc.,  PetUioners^  19th  October  1872, 
p.  11. 

PETITION  AND  COMPLAtNT- See  ProoeasL 

PETITORY  ACTION— See  Process. 

POLICY,  VOIDANCE  OF— See  Fire  Insoranceu 

POLLUTION— See  River. 

POOR — See  Index  of  Justiciary  Cases,  voce  Appeal. 

Husband  and  Wife — ^Foreign   Husband — Lanacy— Birtk 

Settlement — Circumstances  in  which  it  was  keid  that  s  hat- 
band had  deserted  his  wife  and  children,  though  he  did  sit 
leave  Scotland. 

A  foreigner  without  a  settlement  in  Scotland  deserted  hit  wik 
and  children.  While  thus  deserted  they  became  piopff 
objects  of  parochial  relief,  and  the  wife  was  shortly  afterwdi 
removed  to  an  asylum  as  a  pauper  lunatia  Held  that  tht 
parish  of  the  wife's  birth  settlement,  and  not  the  reheti^ 
parish,  was  liable  for  her  maintenance.  Wallace  v.  JobnstM, 
13th  June  1873,  p.  422. 

Settlement— The   father  of    a    pauper    died  when  the 

pauper,  who  was  still  living  in  family  with  him,  ms  19 
years  of  age,  leaving  a  residential  settlement  in  the  parah  of 
A.  The  pauper  was  himself  bom  in  the  pariah  oi  X.  M. 
Having  been  emancipated  by  his  father's  death,  he  maintf"*^ 
himself  in  this  country  for  about  three  weeks  withoit 
becoming  chargeable,  and  then  enlisted  in  the  annj.  fle 
served  12  years  in  India,  and  returning  invalided  to  thii 
country,  became  chargeable  as  a  pauper.  Held  that  X.  11* 
the  parish  of  his  own  birth  settlement,  not  A.,  that  of  the 
residential  settlement  which  his  father  had  at  the  tfme  of  ^ 
death,  was  liable  for  his  support  Special  Case,  Fenier  ai4 
Another,  8th  February  1873,  p.  274. 

POSSESSION— See  Prescription.     Property. 

POSSESSORY  ACTION— ^e  Process. 

POWER  OF  APPORTIONMENT— See  Succession. 

POWER  OF  SALE— See  Succession. 

POWER  TO  REVIEW— See  Jurisdiction. 

POWERS  OF  TRUSTEES— See  Trust. 

PRAEDIAL  SERVITUDE- See  Process. 

PREFERABLE  CLAIM— See  Property. 

PREFERABLE  CREDITOR— See  Obligation. 

PREFERABLE  DEBT— See  Public  Burden. 

PREFERENCE— See  Bankrupt     Bankruptcy. 

PRESCRIPTION  —  See  Proof.  Property.  Sahnon-fishii^ 
Teinds.     H.  of  L.  Index,  vcce  Teinds. 

Possession — Where  possession  had  been  had  of  thefi^ii^ 

from  banks  in  the  middle  of  a  river  during  the  prescripbi* 
period,  but  possession  of  the  fishing  from  a  new  bank  which 
had  been  formed  by  the  action  of  the  stream,  adjauiiBg  thi 
rest,  only  during  the  period  of  its  existence,  behig  mack  short 
of  the  prescriptive  period — held  that  the  possession  of  thi 
fishings  from  the  latter  bank  was, but  an  exercise  of  thi 
substantial  right  of  fishing  exercised  from  time  immeoKviii 
from  the  former  banks,  and  sufficient  to  extend  the  light  ^ 
fishing  to  the  new  bank.  Earl  of  Zetland  v.  Laird,  etc,  36A 
February  1873,  p.  311. 

PRESCRIPTIVE  USE— See  Servitude. 

PRESUMPTION— See  Proof.     H.  of  L.  Index,  tfoee  TeiiA. 

PREVIOUS  CONVICTION— See  Index  of  Justidaiy  C»e^ 
voce  Crime. 

PRIVATE  PROSECUTOR— See  Index  of  Justidaiy  Cwea 

PRIVATE  STREAM— See  River. 

PRIVATE  STREET— See  Road. 

PRIVILEGE— See  Reparation. 
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PROCESS — See  Company.  Documents,  Diligence  to  recover. 
Reparation.  Sherifif-coort  Teinds.  Index  of  Justiciary  Cases, 
voce  Crime. 

Appeal — Interim    Decree— Statute  60  Geo.  iii.  c.  112, 

sect.  36— Statute  16  and  17  Vict.  c.  80  (Sheriff-Courts  Act, 
1853),  sect.  24.  Lang  v.  Erskine,  etc.,  18th  I>ecember  1872, 
p.  163. 

Citation  ot  next  of  kin— Tutorial  Inyentoriea.     Buchan's 

Tutors,  PetUkmerSy  7th  June  1873,  p.  417. 

Contingency  —  Conjunction — Remit  —  Statute  48  Geo. 

in.  cap.  161  (Procedure  Act,  1808),  sect.  9 — An  action 
of  count  and  reckoning  to  liave  the  true  amount  of  a  trust- 
estate  fixed,  was  raised  in  1867  against  their  father's  trustees 
and  their  brother,  by  the  daughters  of  a  deceased  testator, 
and  marked  to  the  Second  Division.  Thereafter,  in  1872, 
the  brother  and  the  trustees  respectively  raised  actions  against 
each  other  with  resi)ect  to  the  trust-estate,  in  whi(£  the 
daughters  were  called :  these  actions  were  marked  to  the 
First  Division.  Held  the  later  actions  fell  to  be  remitted  ob 
contingentiam  to  the  first  action.  Ainslie,  etc,  v.  Reid,  etc., 
9th  January  1873,  p.  191. 

Expenses — Appeal  (House  of  Lords) — ^Wherethe  judgment 

of  the  House  of  Lords  reversed  the  interlocutors  of  the  Inner 
House,  but  did  not  affirm  that  of  the  Lord  Ordinary  and  said 
nothing  on  the  subject  of  expenses,  but  remitted  back  the 
case  to  the  Court  of  Session  **  to  do  therein  as  shall  be  just 
and  consistent  with  this  judgment" — Held  {dub.  Lord 
Benholme),  that,  in  applying  the  judgment  the  Inner  House 
took  up  the  case  as  though  no  judgment  on  the  reclaiming 
note  against  the  Lord  Ordinary's  interlocutor  had  been  pro- 
nounced, and  were  not  precluded  from  dealing  with  the 
question  of  expenses.  Sawers  v.  M'Connell,  etc,  21st  De- 
cember 1872,  p.  169. 

Interdict— Competency — Held  that  reasonable  apprehen- 
sion of  injury  from  the  proceedings  complained  of  is  sufficient 
ground  for  an  application  for  interdict,  and  that  it  is  not 
necessary  to  prove  actual  injury  sustained.  Kimball  and 
Morton  p.  SingerManufacturing  Company,  14th  January  1873, 
p.  201. 

Jurisdiction — Forum  competent — Forum  conveniens — Ar- 
restment ad  fundandam  jurhdktionem — A  father  who  died 
domiciled  in  Scotland  left  his  estate  to  his  widow  in  life- 
rent, and  children  in  fee,  and  appointed  his  widow  his  sole 
executrix.  The  widow  went  to  reside  in  England,  where  she 
took  out  letters  of  administration  to  the  estate.  She,  inter  alia, 
invested  a  siun  of  £2000  of  the  executry  funds  on  debenture 
with  an  English  railway  in  her  own  name.  On  her  death,  one 
of  the  daughters,  also  resident  in  England,  took  out  letters  of 
administration  to  her  mother*s  estate,  as  she  averred,  at  the 
request  of  the  rest  of  the  family,  and  as  a  matter  of  conveni- 
ence, and  for  the  sole  purpose  of  calling  up  the  sum  lent  by 
her  mother  on  debenture  bond  in  England,  and  handing  it  over 
to  an  agent  iu  Scotland  who  was  employed  by  the  family  in 
winding  up  their  father^s  estate.  This. agent  thereafter  paid 
the  shares  of  their  father's  estate  to  all  the  children,  except 
one  son,  who  reside<^  in  the  West  Indies  and  who  died  shortly 
after  his  mother,  leaving  children  in  pupilarity.  The  agent 
afterwards  became  bankrupt,  and  the  children  of  the  brother, 
who  had  died  without  obtaining  payment  of  his  share, 
having  arrested  to  found  jurisdiction,  sued  the  sister,  as 
executrix  of  her  mother,  for  the  sums  due  to  them  out  of 
their  father's  estate. 

Held  that  the  liability  of  the  executrix  being  personal,  the 
arrestments,  even  if,  as  alleged,  of  her  own  funds  merely, 
were  sufficient  to  found  jurisdiction,  and  that  this  Court  had 
jurisdiction  to  try  the  case. 

Observed  per  Lord  Justice-Clerk,  that  though  this  Court  was 
forum  competens,  it  was  not  forum  conveniens  to  try  the  case. 
Macadam  and  Others  v.  Macadam,  3d  July  1873,  p.  626. 

. Lands  Valuation   Appeal    Court — ^Assistant-Solicitor  of 

Inland  Revenue— Assessor— The  assistantwwlicitor  ol  Inland 
Revenue  is  the  statutory  custodier  of  the  cases  prepared  by 
the  Commissioners  of  Supply,  and,  as  such,  acts  in  the  Lands 
Valuation  Appeal  Court  as  procest-olerk  and  not  as  represent- 
ing the  assessor.  Stirling,  etc.,  v.  Holm,  etc,  26th  February 
1873,  p.  306. 

' Leave  to  appeal — Statute  48  Geo.  m.  o.  151,  sect  16 — 


Leave  to  appeal  against  an  interlocutory  judgment  of  the  Inner 
House,  before  answer  ordaining  the  production  of  certain 
balance  sheets,  etc.,  of  a  business  firm,  refused,  though  it  was 
pleaded  that  the  production  thus  ordered  would  defeat  the 
object  of  the  defence,  which  was  to  avoid  any  publication  of 
the  affairs  of  the  firm.  Lawson's  Trustees  v,  Lawson  and 
Others,  30th  November  1872,  p.  100. 

PROCESS— Parties  not  called— Friendly  Society— Injury— By 
the  rules  of  a  friendly  society,  divided  into  district  lodges,  a 
member  disabled  for  life  was  entitled,  upon  complying  with 
certain  conditions,  to  a  provision  from  the  society  provided 
that  a  majority  of  the  whole  society  voting  upon  his  applica- 
tion should  consider  him  entitled  to  it,  in  which  case  the 
central  committee  were  directed  to  pay  over  the  sum.  There 
was  an  exclusion  of  the  courts  of  law  in  the  rules.  Held  that 
an  action  by  a  member  to  recover  the  above  provision  was 
incompetent  against  the  lodge  to  which  he  belonged,  as  they 
could  not  be  proper  defenders. 

Opinions  reserved  as  to  the  competency  of  an  action  against  the 
whole  society  or  its  central  committee.  M*Keman  v.  The 
Greenock  Lodge  of  the  United  Operative  Masons'  Association 
of  Scotland,  19th  March  1873,  p.  361. 

Petition — ^Amendment — Where  the  whole  narrative  of  a 

petition  and  com])laint  necessarily  inferred  a  conclusion  of  a 
penal  character,  the  Court  refused  to  allow  a  conclusion  for 
censure  to  be  struck  out  of  the  prayer.  Paterson  v.  Robson, 
16th  November  1872,  p.  62. 

Petition  —  Trust — School — NdbiU  Offieium — Where  a 

testator  bequeaths  funds  for  the  foundation  of  a  school, 
but  without  giving  exact  and  specific  directions  as  to 
its  constitution  and  management,  the  proper  method  of  ob- 
taining the  approval  of  the  Court  to  a  scheme  for  its  consti- 
tution and  future  management  is,  for  the  trustees  and 
directors  nominated  by  the  testator  to  present  a  petition  to 
that  effect  direct  to  the  Inner  House.  Caird  and  Others, 
PetUioners,  3d  July  1873,  p.  627. 

Petition  and  Complaint— Statute  19  and  20  Vict.  o.  79 

(Bankruptcy  (Scotland)  Act,  1866),  sects.  84  and  169 — Trus- 
tee— A  petition  and  complaint  presented  to  the  Lord  Ordi- 
nary on  the  Bills  by  a  creditor  against  the  trustee  in  a 
sequestration,  complaining  that  the  trustee  had  refused  to 
record  certain  proceedings  in  the  sederunt* book,  as  required 
by  section  84  of  the  Bankruptcy  Act,  and  was  applying  the 
funds  of  the  sequestrated  estate  for  private  and  improper 
purposes,  and  praying  that  he  should  be  ordained  to  record 
the  said  proce^ngs,  and  make  them  patent  to  the  petitioner, 
and  to  desist  from  the  application  of  the  funds  complained 
of,  and  also  praying  that  he  should  be  censured — dismissed 
as  incompetent,  the  proper  remedy  being  a  complaint  to  the 
Accountant  in  Bankruptcy,  under  the  169th  section  of  the 
Bankruptcy  Act.  Paterson  v,  Robson,  16th  November  1872, 
p.  62. 

Proof  —  Expenses  —  The  proprietors  of    a  mill  having 

appeared  in  an  action,  and  having  stated  that  they  had  not 
authorized  their  tenant  to  create  a  nuisance,  but  having 
opposed  the  conclusions  as  to  the  use  of  the  water  of  the 
stream  and  cross-examined  the  pursuer's  witnesses  on  the  whole 
case,  both  as  regarded  the  nuisance  and  the  use  of  the  water 
— held  that  having  failed  they  were  liable  in  their  share  of 
the  pursuer's  whole  expenses.  Robertson  v,  Stewart,  etc.,  6th 
December  1872,  p.  116. 

Proof — Interrogatories — Competency  of  Question — Ques- 
tion inferring  Criminality — Credibility — In  an  action  of 
divorce  for  adultery  at  the  instance  of  a  wife,  the  pursuer 
wished  to  examine  a  witness  abroad  on  interrogatories  as  to 
whether  the  defender  had  committed  adultery  with  her — Held 
that  the  Lord  Ordinary  must  instruct  the  commissioner  to 
inform  the  witness  that  she  was  entitled  to  decline  answering 
a  question  inferring  criminality;  but  in  the  event  of  her 
answering  the  question  in  the  negative,  then  to  put  the  other 
questions  bearing  upon  the  matter,  with  the  view  of  testing 
the  witness's  credibility.  Mnir  v.  Muir,  14th  March  1873, 
p.  346. 

Proof — Sist— An  action  was  raised  against  A.  to  haTe 

bim  ordained  to  execute  certain  assignations  and  conveyancea. 
A.'s  brother  B.  was  also  called  for  any  *'  right  or  interest  he  . 
has  in  the  premises."    B.  was  oonoloded  against  for  ezpeiUMi» 
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'*  only  in  the  event  of  his  opposing  any  of  the  conclusions  "  of 
the  summons,  and  did  not  enter  appearance.  Another  action 
at  the  instance  of  the  same  pursuers  was  raised  against  B., 
involving  the  same  or  similar  matters,  but  B.  died  insolvent 
before  the  record  could  be  closed.  The  pursuers  moved  for  an 
order  for  proof  in  the  action  against  A.,  which  was  opposed  on 
the  ground  that  the  subject  matter  of  the  actions  against  A. 
and  B.  being  identical,  no  proof  should  be  allowed  in  the  one 
action  until  a  similar  onler  could  be  pronounced  in  the  otber. 
Held  (diss.  Lord  Deas),  that  in  the  circumstances  the  proof  in 
the  action  against  A.  should  proceed.  West  Calder  Oil  Com- 
pany V,  Fell,  etc.,  18th  March  1873,  p.  350. 
PROCESS— Reclaiming  Note— Multii)lepoinding— Statute  31 
and  32  Vict  (Court  of  Session  Act,  1868),  sect  52 — A  claim  in 
a  multiplepoinding  may  be  renewed  under  a  change  of  circum- 
stances, although  an  interlocutor  repelling  it  has  become 
final.  Grordon  and  Others,  Claimants,  in  MP.  Cameron  r. 
Young  and  Others,  8th  February  1873,  i».  272. 

Reclaiming  Note— Statute  31  and  32  Vict  c.  100  (Court 

of  Session  Act,  1868),  sect  53.  Kennedy  v.  Q'aylor  and 
Others,  14th  May  1873,  p.  376. 

Record— Amendment— Statute  30  and  31   Vict  c.  100 

(Court  of  Session  Act,  1868),  sect  29 — In  an  action  of  reduc- 
tion-improbation,  after  proof  had  been  led  in  a  question  of 
forgery,  an  amendment  of  the  record  was  allowed  to  the 
effect  of  adding  another  ground  of  reduction,  inconsistent 
with  that  of  forgery,  which  had  come  to  the  pursuer's  know- 
ledge in  the  course  of  the  proof.  Amott,  etc.,  v.  Burt,  13th 
November  1872,  p.  46. 

Reduction,  necessity  of — Declarator. 

The  University  of  Edinburgh  was  founded  in  the  sixteenth 
century,  and  in  1626,  in  a  Parliamentary  ratification  of  pre- 
vious Royal  grants,  it  was  invested  with  "iJl  liberties,  freedoms, 
immunities,  and  privilegis  appertening  to  ane  free  oolledge, 
and  that  in  als  ample  forme  and  lairge  manner  as  any  colledge 
hes  or  bruikes  witbin  this  his  Majesties  realme.'*  In  1858  the 
constitution  of  the  Scotch  Universities  was  wholly  re- 
modelled by  the  Universities  (Scotland)  Act  of  that  year. 
On  10th  November  1869  certain  Regulations  were  agreed  to 
by  the  University  Court,  after  consultation  with  the  otber 
university  authorities,  for  the  admission  of  women  to  the  study 
of  medicine  in  the  University  of  Edinburgh.  In  an  action 
at  the  instance  of  certain  lady  students  against  the  Senatus 
Academicus  of  the  University  to  have  it  declared  that  they 
were  entitled  to  the  benefit  of  university  instruction,  especiaUy 
in  medicine,  and,  if  qualified,  to  the  privilege  of  graduation, 
and  further,  to  have  the  defenders  ordained  to  afford  them 
such  instruction  and  to  recommend  them,  if  qualified,  for 
degrees — 

Held,  by  a  majority  of  the  whole  Court  {decL  Lord  President^ 
diss.  Lords  Justice-Clerk,  Deas,  Ardmillan,  Jerviswoode,  and 
Gifford) — (1.)  That  the  University  of  Edinburgh  was 
instituted  on  the  footing  of  providing  for  male  students  only, 
and  that  contemporaneous  interpretation  afforded  by  con- 
tinuous usage  conclusively  proved  that  this  was  the  intention 
of  the  founders,  and  negatived  the  claim  of  the  pursuers  in 
their  declaratory  conclusions  so  far  as  founded  on  the  law 
and  constitution  of  the  University  irrespective  of  the 
Regulations  of  10th  November  1869.  (2.)  That  in  passing  the 
R^ilations  of  10th  November  1860,  the  University  Court  bad 
exceeded  their  powers  under  section  12,  subsection  2,  of  the 
Universities  (Scotland)  Act,  1858,  and  that  these  Regulations 
were  therefore  ultra  vires  and  illegal,  and  gave  no  support  to 
the  claims  of  the  pursuers  in  their  declaratory  conclusions, 
(3.)  that  therefore  the  defenders  should  be  assoilzied  from  these 
conclusions. 

Held  (4.)  {diss.  Lords  Justice-Clerk  and  Giffonl),  that  to  enable 
the  defenders  to  challenge  the  said  Regulations  as  ultra  vires 
and  illegal,  an  action  of  reduction  was  not  necessary. 

Held  (5.)  that  the  Senatus  Academicus  having  no  power  to 
compel  the  professors  of  the  University  to  give  the  instruction 
demanded,  the  pursuers  could  in  no  event  succeed  in  their 
petitory  conclusions  to  that  effect. 

Opinion  per  Lord  Justice-Clerk,  that  the  question  being  one  of 
purely  academical  administration,  and  the  action  having  been 
raised  to  enforce  the  duty  of  the  Senatus  Academicus  under  the 
existing  constitution  of  the  University,  the  Regulations  of 


10th  November  1869,  which  had  been  regnlarly  passed^mnrt^u 
between  the  parties  to  this  action,  be  Msnmed  to  be  part  of 
the  de  facto  law  of  the  University,  on  which  the  pusaen 
were  entitled  to  rely,  and  which  the  defenders  were  bound  to 
obey  until  rescinded,  or  until  the  question,  of  thtir 
legality  was  raised  and  determined  with  the  supoinr 
University  authorities  who  passed  them,  and  were  the  pro|« 
parties  to  defend  them ;  and  therefore  that  the  defence  cC 
the  Regulations  of  1869  being  ultra  virea  of  the  Univenity 
Court,  was  irrelevant  as  againat  the  present  pursuers,  and 
inconsistent  with  the  academical  position  of  the  defenden 

Further,  that  under  the  Regulations  of  1860  the  punoen, 
though  they  might  obtain,  could  not  insist  upon  uuivenitj 
instruction,  but  that  if  they  obtained  university  instme- 
tion,  and  proved  themselves  duly  qualified,  they  were  en- 
titled to  degrees. 

Opinion,  per  Lords  Deas,  Ardmillan,  Jerviswoode,  and  GiiEDrd, 
(1.)  that  though  the  claim  made  on  the  part  of  tbe 
pursuers  was  not,  at  least  after  the  lai>8e  of  time  that  M 
occurred  since  the  foundation  of  the  University,  one  whick 
they  could  insist  in  as  matter  of  legal  right,  independotij 
of  express  sanction  and  regulation  by  the  University  authflfi- 
ties,  yet  it  was  one  within  the  competency  of  the  CniTenitj 
authorities  to  entertain,  and  in  their  discretion  to  grant  sads 
such  conditions  as  they  thought  necessary  and  expedioL 
(2.)  That  the  Regulations  of  10th  November  1869,  had  b« 
formally  and  regularly  passed,  and  were  within  the  povoi 
and  authority  conferred  on  the  University  Court  hj  tk 
Universities  (Scotland)  Act,  1858,  sect.  12,  sub-sect  iaad 
therefore  entitled  the  pursuers  to  instmction,  subject  to  tie 
conditions  therein  contained,  and,  if  found  qnaliJied,  to 
graduation. 

Opinion,  per  Lords  Cowan,  Neaves,  and  Ormidale,  that  in  aj 
view,  inasmuch  as  the  Senatus  Academicus  had  no  povertt 
do  what  was  required  of  them  in  the  petitory  condnaoM  li 
the  action,  it  would  be  contrary  to  principle  to  pnuMRDCc  i 
naked  declaratory  judgment  that  could  have  no  opeatiTe 
effect.  Jex  Blake  v.  The  University  of  Edinburgh,  27th  Jnoe 
1873,  p.  476. 

PROCESS—Rtview— Competency— Proof— Sheriff— StatHte  1« 
and  17  Vict,  cap  80  (Sheriff-Court  Act,  1853),  sect  24,  aad 
31  and  32  Vict.  cap.  100  (Court  of  Session  Act,  186S),HetL 
53  and  54  —  Held  (after  consultation  with  the  Semi 
Division)  that  it  is  not  competent  to  appeal  to  the  Gout  -f 
Session  against  an  interlocutor  of  a  Sheriff  allowing  a  pr-f 
before  answer  by  writ  or  oath.  Shirra  «.  Robertwfii  Tt^ 
June  1873,  p.  412. 

Review  —  Competency — Reduction  —  Lapse    of  time- 

Statute  25  and  26  Vict.  cap.  35  (Public  Houses  AsKni- 
ment  Act,  1862),  sects.  34  and  35— Held  that  the  34th  9» 
tion  of  the  **  Public  Houses  Amendment  Act,  1862,"*  dad 
not  exclude  an  action  of  reduction  of  proceedings  in  ao  inferior 
Court  which  were  alleged  to  be  incompetent  and  iUegiL 
Also,  that  where  an  adtion  was  raised  on  15th  June,  the  am 
of  it  having  arisen  on  15th  April,  the  limitation  of  tio 
months  as  the  time  within  which  actions  must  be  oonunesced, 
introduced  by  the  35th  section  of  the  Act,  was  not  tnat- 
gressed,  as,  according  to  the  established  rule  for  oompotstKa 
of  time  in  Scots  law,  the  action  was  brought  withia  tv* 
months.  Ashley  and  Others  v.  Macbeth,  etc.,  20th  Jor 
1873,  p.  440. 

Sheriff —  Jurisdiction  —  Competency  —  Prsedial  Sertv 

tude — ^Thirlage — Petitory  action — Possessory  action- Titk 
to  sue— Stat.  1  and  2  Vict  caiK  119  (Sheriff  Court  (Scvs- 
land)  Act,  1838),  sect.  15— Held  that  an  action  for  abstnctcd 
multures  at  the  instance  of  the  tenant  of  a  mill  was  oompeteat 
in  the  Sheriff-court  though  it  involved  a  question  as  to  tk 
extent  of  the  thirl ;  the  15th  section  of  the  "  Sheriff-coot 
Act,  1838,"  having  extended  the  jurisdiction  of  Sheriffs  to  aS 
actions  relative  to  questions  touching  the  constitntioD  <? 
exercise  of  praedial  servitudes,  and  thirlage  being  a  praedui 
servitude. 

Observed,  per  Lord  Deas,  the  Statute  did  not  require  to  be  coc- 
sidered,  the  action  being  at  the  instance  of  tbe  tesastt  mt 
the  proprietor  of  the  mUl ;  and  as  it  was  also  a  passewvy 
action. 

Observations  by  Lord  Deas  on  petittny  and  poaicsioiy  sctiooi; 
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and  oD  Harris  v.  Magistrates  of  Dundee,  May  29,  1863,  atUe^ 
vol  xxxvi  p.  487.  Stobbs  v.  Cavens,  14th  March  1873,  p. 
340. 

PKOCBISS— Sist — It  having  appeared  that  no  challenge  had  been 
brought  against  the  lease  by  the  next  heir  of  entail,  h^ld  that 
the  creditor  was  not  entitled  to  decree  for  the  sums  contained 
in  the  bills,  but  action  sisted  under  reserration  of  all  further 
questions  on  the  merits  of  the  cause.  MacVean  v.  Maclean, 
26th  June  1873,  p.  470. 

Special  Case— Competency — Statute  31   and  32  Vict. 

c  100  (Court  of  Session  Act,  1868),  sect.  63— Statute  30  and 
31  Vict.  c.  101  (PubUc  Health  (Scotland)  Act,  1867),  sect  76, 
93,  94,(2) — Where  a  special  drainage  district  had  been 
formed  within  a  parish  under  the  Public  Health  (Scotland) 
Act,  1867,  sect.  76,  but  no  assessment  had  been  imposed  to 
defray  the  expenses  connected  with  the  formation  of  the  said 
special  drainage  district,  held  that  the  question  whether  the 
said  expenses  were  chargeable  against  the  assessment  levi- 
able under  sect.  93,  or  against  that  leviable  under  subsect.  2 
of  sect.  94  of  said  Act,  as  also  the  question  whether,  if  the 
said  expenses  were  chargeable  against  the  assessment  levi-' 
able  under  subsect.  2  of  sect.  94,  that  assessment  was  leviable 
on  and  within  the  special  drainage  district  alone,  or  upon 
the  whole  district  of  the  local  authority,  were  questions  that 
could  not  be  decided  in  the  form  of  a  Special  Uase  between 
the  Parochial  Board,  as  the  local  authority  of  the  parish,  and 
an  individual  owner  and  occupier  within  the  special  drainage 
district. 

Observed^  that  a  Special  Case  cannot  be  entertained  when  the 
questions  sought  to  be  raised  in  it  are  such  as  could  not  be 
^ed  between  the  parties  thereto  under  any  other  form  of  pro- 
cedure known  to  the  la^.  Special  Case. — Parochial  Board  of 
Bothwell  and  Another,  7th  February  1873,  p.  264. 

PKOCURATOR-FISCAL— See  Index  of  Justiciary  Cases,  voce 


PROHIBITION— See  EntaU. 

PROHIBITION  TO  SELL- See  Trust. 

PROMISE  SUBSEQUENT^  COPULA— Bee  Marriage. 

PROMISSORYNOTE— See  Proof,  Parole, 

PROOF — See  Documents,  Diligence  to  recover. 

■  Husband  and  Wife.    Lease,  constitution  of.    Loan.    Obli- 

gation.    Process.     Property.     Salmon-tishing.     Servitude. 

— ^—  Husband  and  Wife — ^Legitimacy — Presumption — Pater 
eei  quern  nuptics  demonstratU — Held  in  an  action  of  filia- 
tion and  aliment  at  the  instance  of  a  married  woman  that 
the  legal  presumption  *' pater  est  quem  nuptias  demtmetrant" 
had  been  redargued  by  evidence  that  de  facto  there  had  not 
been  connexion  between  the  pursuer  and  her  husband, 
although,  at  the  time  of  the  conception  of  the  child,  they 
were  living  within  fourteen  miles  of  one  another. 

Obsertfotion  that  the  evidence  of  the  pursuer  and  her  husband 
to  prove  non-access  would  have  been  competent.  Brodie  v, 
Dyce,  29th  November  1872,  p.  92. 

-  Loan — ^Writ  or  Oath — In  an  action  to  recover  pay- 
ment of  an  alleged  loan  of  money,  the  Court  found  that  a 
holograph  writ  which  had  been  granted  by  the  defender  was 
not  an  obligatory  document,  and  restricted  the  pursuers* 
proof  to  writ  or  oath.  Held  that  the  terms  of  certain  letters 
by  the  defender,  in  which  she  admitted  receipt  of  the  money, 
though  not  upon  the  footing  of  loan,  and  in  one  of  which, 
upon  being  informed  by  the  pursuers*  agents  that  the  writ 
was  binding  upon  her,  she  offered  to  repay  the  money,  did  not 
constitute  proof  by  writ  of  the  debt  sued  for.  Macdonald, 
etc.,  V.  Shand,  7th  January  1873,  p.  188. 

Reference  to   Oath — Donation — Terms    of  a  deposition 

which  held  afBrmative  of  the  reference. 

Where  a  deposition  established  the  constitution  of  a  debt  con- 
tained in  a  prescribed  bill — Held  that  its  terms,  when  taken 
in  conjunction  with  the  fact  that  the  bill  was  endorsed  by 
the  drawer  to  a  third  party,  and  not  delivered  up  to  the 
debtor,  precluded  the  supposition  of  a  discharge  by  donation. 
Simpson  v.  Balfour,  16th  May  1873,  p.  376. 

Reference    to    Oath— Teinds — Minister's  Stipend — Pre- 

scription— Statute  1669,  c.  9 — Hetd  that  in  a  reference  to 
oath  it  is  competent  to  make  documents  part  of  the  deposition, 
though  they  be  not  engrossed  in  the  deposition,  but  referred 
to  merely,  provided  that  the  party  deponing  is  specificallj 


examined  on  the  matters  therein  contained  relating  to  the 
subject  matter  of  the  reference. 

Observed  that  it  is  not  necessary,  in  order  to  enable  the  minister 
to  use  his  general  decree  in  a  locality  against  a  possessor  of 
lands,  that  his  name  should  appear  in  the  locality. 

Question^  How  far  a  singular  successor  becomes,  and  how  far  a 
former  proprietor  remains  liable  to  the  minister  for  arrears 
of  stipend  ?    Jackson  v,  Cochrane,  27th  Feb.  1873,  p.  314. 

PROOF— Written  Contract— Parole— Ship—  Charter-Party— 
The  terms  of  a  charter-party  did  not  preclude  the  parties  from 
making  a  special  arrangement  as  to  deck  cargo,  but  on  the 
contrary  rather  contemplated  the  possibility  of  such  arrange- 
ment— Heldt  therefore,  that  a  subsequent  arrangement  be- 
tween the  charterers  and  the  owners,  wheceby  the  latter 
undertook  to  carry  deck  cargo  at  the  former's  risk  could  be 
proved  by  parole  evidence,  as  -merely  explanatory,  not  con- 
tradictory, of  the  charter-party  itself. 

Observed  by  Lord  Cowan,  that  deck  cargo  cannot  be  held  with- 
in the  charter-party  unless  the  owners  and  charterers  of 
shippers  have  agreed  to  its  being  carried  on  deck.  Merrow 
and  Fell  v,  Hutchison  and  Brown,  12th  March  1873,  p. 
334. 

PROOF  BEFORE  ANSWER— See  Proof,  Parole. 

PROOF,  PAROLE— Proof  before  Answer— Promissory-note— 
Discharge — Pactum  de  rum  petendo — Lease — Grassum — In  de- 
fence to  an  action  for  recovery  of  the  sums  in  two  pro- 
missory-notes, it  was  averred  that  an  agreement  had  been 
come  to  between  the  holder  and  the  granter,  who  were 
tenant  and  landlord,  that  the  notes  should  be  cancelled  upon 
the  former  receiving  a  renewal  of  his  lease  on  favourable 
terms,  that  he  had  received  such  renewal,  and  had  not  given 
up  the  notes,  but  had  written  a  letter,  which  was  produced, 
explanatory  of  his  not  doing  so.  This  letter  was  merely  dated 
"  Saturday  evening.'*  It  was  objected  for  the  pursuer  that 
this  letter  referred  to  a  different  transaction  than  the  one 
referred  to  by  the  defender.  Held,  that  a  proof  before  answer 
should  be  allowed  to  the  parties  to  explain  this  letter,  which 
was  not  in  itself  effectusd  as  a  discharge,  but  was  sufficient 
to  show  that  a  discharge  had  been  contemplated,  and  might 
have  been  finally  com]>leted. 

Observed  per  Lord  Justic&rClerk  that  proof  '* before  answer  " 
meant  before  answer  both  as  to  the  competency  and  the 
relevancy. 

Contra  per  Lord  Neaves  that  it  meant  before  answer  only  as  to 
the  relevancy. 

Held  further,  upon  a  proof,  that  the  said  letter  did  not  im- 
port a  final  discharge  of  the  bills,  but  an  undertaking  and 
obligation  by  the  creditor,  of  the  nature  of  a  pactum  de  rum 
petendo,  that  he  would  not  make  a  claim  upon  the  said  bills 
as  matters  stood  when  the  lease  was  executed  or  agreed  upon, 
or  except  in  event  of  the  lease  being  get  aside  as  in  contra- 
vention of  the  entail  of  the  estate,  MacVean  v.  Maclean,  26th 
June  1873,  p.  470. 

PROPERTY— See  River. 

Feu-duties,   Purchase  of —  Consolidation  —  Succession — 

Testament — Two  ladies,  who  were  possessed  of  certain  herit- 
able property  in  Orkney,  for  which  feu  and  other  duties  were 
payable  to  Lord  Dundas  as  the  Crown  donatary,  executed  a 
mutual  trust-disposition  and  settlement  of  their  whole  pro- 
perty, directing  in  the  eighth  purpose  the  said  lands  to  be 
mortified  for  certain  charitable  uses  therein  specified,  and  be- 
queathing in  the  tenth  purpose  to  certain  persons  named  all 
**  lands,  houses,  or  other  heritable  subjects  of  whatever  nature 
or  denomination  the  same  may  bcj"  which  they  should  '*  ac- 
quire or  succeed  to  "  after  the  date  of  their  said  trust-disposi- 
tion and  settlement.  They  thereafter  acquired  by  purdiase 
from  Lord  Dimdas  the  feu  and  other  duties  effeiring  to  the 
lands  mortified  under  the  eighth  purpose,  receiving  from  him 
an  assignation  to  the  said  feu  and  other  duties,  which  owing 
to  the  peculiarity  of  his  tenure  was  all  the  title  he  could  give, 
and  held  the  said  lands  subsequently,  and  down  to  the  date  of 
their  death,  exempt  from  payment  of  any  reddendo.  Held 
that  the  feu  and  other  duties  thus  acquired  were  acquired  by 
the  two  ladies  for  the  purpose  of  disburdening  the  lands  and 
not  as  a  separate  heritable  subject,  and  therefore  did  not  fall 
under  the  tenth  purpose  of  the  trust.  Special  Case^  Dennison 
and  Others^  6jth  February  1873,  p.  259. 
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PROPERTY— Foreshore— Barony  Title— Crown  Charter— Pos- 
session— Prescription — HM  that  the  Cromi  right  of  property 
in  the  foreshore  is  alienable,  and  can,  subject  to  the  public 
uses,  be  transferred  from  the  Crown  to  a  private  proprietor, 
and  that  where  the  Crown  grant  of  lands,  de  facto  bounded  by 
the  sea,  in  a  barony  or  other  Crown  charter,  contains  no 
specific  boundary,  the  question  whether  the  foreshore  is  in- 
cluded in  the  grant  is  to  be  determined  by  proof  of  possession. 

Observed  that  in  this  case  possession  merely  indicated  what  was 
the  subject  of  the  grant,  and  did  not  prescribe  the  shore  as  a 
pertinent  under  the  grant. 

Observed  that  a  general  Crown  title  to  lands,  even  to  a  barony, 
de  facto  bounded  by  the  sea,  did  not  of  itself  carry  the  pro- 
perty of  the  foreshore. 

Circumstances  and  acts  of  possession  which  were  held  sufficient 
to  establish  that  the  foreshore  was  part  of  the  grant  under  a 
barony  and  other  Crown  titles.  Agnew  v.  Lord  Advocate, 
21st  January  1873,  p.  214. 

Foreshore — Title  to  sue — Burgh — Circumstances  in  which 

it  was  held, — th^t,  land  having  been  reclaimed  from  the  sea 
ex  adverao  of  the  properties  of  certain  feuars  in  a  burgh  by 
public  subscription,  and  used  thereafter  by  the  inhabitants 
for  public  purposes,  thou^  the  right  to  it  remained  in  the 
Crown  jure  coronoe,  and  the  town-council  for  the  purpose  of 
improving  a  street  having  agreed  to  allow  one  of  the  feuars  to 
take  a  portion  of  this  reclaimed  land  in  exchange  for  a  portion 
of  his  street  frontage,  th«  remaining  feuars  and  the 
inhabitants  is  general  were  entitled  by  interdict  to  maintfiin 

the  status  quo.  Irvine  ».  Robertson,  18th  January  1873, 
p.  209. 

Mutual    Gable — Conterminous    Proprietor — Bankruptcy 

— Preferable  Claim  —  The  titles  to  two  adjacent  build- 
ing stances  contained  the  usual  stipulations  fis  to  the 
mutual  gable,  and  the  obligations  imposed  were  made  real 
burdens  on  the  feusf.  The  proprietor  of  one  of  these  proceeded 
to  erect  a  bi;ilding  thereon,  and  in  doing  so  made  use  of  the 
mutual  gable,  which  had  already  been  erected  by  the  ]iro- 
prietor  of  the  other  stance.  The  former  became  bankrupt 
after  his  house  had  been  fully  built,  but  before  it  was 
finished  internally.  The  trus^e  on  his  sequestrated  estate 
entered  into  possession  and  finished  the  house.  Held  that 
the  conterminous  proprietor  was  entitled  to  be  ranked  pre- 
ferably on  the  sequestrated  estate  for  one-half  of  the  value  of 
the  mutual  gable.  Rodger  v,  Russell,  10th  June  1873,  p. 
417. 

'  Obligation —StreeJ;  —  Building  —  Where  portions   of  an 

estate  were  conveyed  to  a  disponee  and  were  described  as 
bounded  by  the  central  lines  of  certain  streets  of  given  width 
— one-half  of  each  of  which  proposed  streets  was  to  be  on  the 
property  of  the  disponee,  and  the  other  halves  on  the  property 
of  the  disi)oners, — and  under  reference  to  a  signed  plan,  held^ 
in  a  question  between  the  heir  and  representative  of  this  dis- 
ponee and  a  subsequent  disponee  of  other  portions  of  the 
estate,  who  had  come  into  the  place  of  the  disponers,  that  the 
later  disponee  was  entitled  to  enforce  the  obligations  contained 
in  the  dis)K)sitions  to  the  prior  disponee  and  to  himself,  and 
to  insist  upon  the  streets  being  left  open  to  the  extent  of  one- 
half  ;  and  also  that  where  there  was  an  express  obligation,  in 
addition,  to  "  form,  causeway,  and  pave  *'  one-half  of  a  street, 
the  subsequent  disponee  had  a  right  to  insist  upon  this  being 
done ;  and  also  that  a  common  sewer  should  be  made  and 
maintained  ;  the  obligations  being  held  to  be  mut^ial  upon 
the  two  disponees — case  of  Trustees  of  Free  St.  Mark's  v. 
Taylor's  Trustees,  January  26,  1869,  ante,  vol.  xli.  p.  232, 
distinguisJied.  Dennistoun,  etc.,  v.  Thomson,  22d  November 
1872,  p.  73. 

Possession — Bounding  Charter — Where    lands    bounded 

by  a  river,  which  divided  two  parishes  and  also  two 
counties,  were  described  a?  lying  within  one  of  the  parishes 
and  one  of  the  counties — Held  that  the  proprietor  who  had  a 
grant  of  fishings  was  not  limited  iu  his  possession  by  the 
medium  Jtlum  of  the  river,  as  the  boundary  line  of  the  county 
and  parish  within  which  his  lands  lay. 
^^bserved  that  the  medium  flum  is  only  of  use  in  determining 
■^  qaestious  of  property  in  the  solum,  or  in  settling  the  rights  of 
competing  heritors,  each  having  a  right  of  salmon- fishing 
ex  advtr^o  ^^  ^^^  lands,  where  no  conclusive  possession  has 


followed.  Eari  of  Zetland  v.  Laird,  etc.,  26th  Feb.  1873,  p. 
311. 
PROPERTY— Roof —Common  Interest — Held  {diss.  Lord  Presi- 
dent), the  proprietor  of  the  **  upper  flab  "  of  a  tenement  origi- 
nally constructed  without  attics,  has  an  exclusive  right  of 
property  in  the  roof,  subject  only  to  a  right  of  common 
interest  in  the  lower  proprietor,  that  no  operation  injurious  to 
his  property  will  be  executed  on  it,  and  under  that  qnalifio- 
tion  the  upper  proprietor  can  construct  attic  rooms  in  the 
space  "between  the  roof  and  the  ceiling  of  his  house.  Bot 
heldf  where  only  a  right  of  access  by  a  staircase  has  beea 
coi^veyed  to  the  upper  proprietor,  he  has  do  right  to  carry 
a  flue  .pp  l^e  staircase  wall  from  a  cellar  of  his  own  below. 
Dunlop,,etc.,  r.  Taylor,  1st  November  1872,  p.  24. 

Street,  Solum  of — Buildings — Statute  25  and  26  Vict  o^ 

203  (Aberdeen  Police  and  Water  Works  Act,  1862),  secti. 
334-338— The  "Aberdeen  Police  and  Water  Works,  Act, 
1862,"  authorizes  the  Police  Commissioners  to  enlarge,  wida 
or  otherwise  improve  streets,  and  with  a  view  to  eoabhiig 
them  to  do  so  gives  them  power  to  "  set  back  "  buildings 
upon  pay  ment  of  compensation  if  necessary,  and  also  to  "set 
forward  *'  buildings  "  upon  such  terms  aa  they  think  fit" 
Where,  in  accordance  with  the  authority  thus  entrusted  to 
them,  the  Police  Commissioners  had  allowed  a  person  to  ereet 
buildings  which  encroached  to  some  extent  npon  the  solum  of 
the  street  at  one  place,  while  he  gave  up  and  threw  into  tlie 
street  at  another  point  a  piece  of  his  own  ground  laiger  thu 
that  part  of  the  solum  of  the  street  npon  which  he  had  baih, 
held  in  an  action  at  the  instance  of  tenants  of  adjacent  pro- 
perty against  the  builder  and  the  Commissioners  to  have  tbe 
buildings  removed  so  far  as  encroaching,  and  the  Molum  of  the 
street  restored  to  its  former  state,  that  the  commissionerBhad 
power  under  the  Statute  to  allow  the  buildings  to  be  erected 
in  the  solum,  and  Idiat  the  pursuers  had  no  right  to  object 
unless  they  could  qualify  substantial  injury  to  their  prop^ 
in  consequence  of  the  operatioQS. 

Observed,  the  Court  would  restrain  the  Comnuasioners  if  tbey 
abused  their  powers.  Downie  or  Michie,  etc,  v.  Grant  and 
Others,  8th  November  1872,  p.  39. 

— : —  Title  —  boundaries  —  Possession  —  Singular  Suceeswr— 
Proof — The  proprietor  of  a  sunk  flat  allowed  the  pro- 
prietor of  the  shop  above  one  of  his  rooms  to  take  a  portion  at 
tne  room  to  enlarge  his  window,  upon  the  understanding  thit 
matters  were  to  iye  restored  whenever  required  by  him, 
and  a  written  obligation  to  that  effect  was  taken.  Htid^  Ib 
a  question  between  a  singular  successor  of  the  owner  of  tke 
shop  and  the  owner  of  the  sunk  flat,  and  upon  consideratinB 
of  a  proof  as  to  boundaries  and  possession,  that  the  owner  d 
the  sunk  flat  was  entitled  to  have  his  room  restored  to  iti 
former  condition  although  there  was  no  mention  of  the  obliga- 
tion in  the  titles  or  on  record.  Gird  wood  v.  Paterson,  M 
June  1873,  p.  406. 

PROTEST— See  Reparation. 

PROVING  OF  THE  TENOR— See  Teinds. 

PROVISIONAL  AND  PINAL  SPECIFICATION— See  Patent 

PROVISIONS  TO  CHILDREN— See  Succession. 

Marriage-contract — Jus  erediti—Held  that  an  antennptal 

contract  in  which  the  husband  disponed  certain  lands  ''to 
and  in  favour  of  himself  and  the  heirs  whatsomever  to  be 
procreated  of  his  body,  and  his  or  their  assignees,'*  wbwn 
failing,  to  a  series  of  substitute  heirs,  conferred  a  jus  crediti 
upon  the  heir  of  the  marriage,  which  the  husband  was  not 
entitled  to  defeat  by  any  gratuitous  deed. 

A  father  who  had  by  antenuptial  contract  created  a^  credit  in 
certain  lands  in  favour  of  the  heir  of  the  marriage,  aftervanris 
conveyed  the  lands  to  trustees,  whom  he  directed  to  sell  sock 
parts  of  them  as  should  be  required  to  pay  off"  sums  which  be 
had  borrowed  to  pay  the  debts  of  his  eldest  son,  the  said  heir 
of  the  marriage,  so  as  to  relieve  his  personal  estate.  JTeUtbat 
this  was  a  gratuitous  alienation  infraudem  of  the  antenuptial 
contract.  Special  Case. — James  Hope,  etc,  13th  December 
1872,  p.  145. 

PUBLIC  BURDEN— Bankrupt— Trustee— ^Preferable  debt- 
SUtute  27  and  28  Vict.  cap.  153  (Edinburgh  and  Leith 
Sewerage  Act,  1864),  sect.  47 — Where  buildings  wereeiectefi, 
and  connected  with  the  main  and  branch  sewers^  oonstniried 
under  the  Edinburgh  and  Leith  Sewenge  Aet»  1864,-  after 
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the  assessmeut  imposed  under  section  6S  of  said  Act  bad  been 
levied,  and  the  owner  was  sequestrated  before  he  had  paid 
the  *'  reasonable  sum  '*  fixed  and  exigible  under  section  47 — 
Held  that  it  was  not  a  debt  for  which  the  collector  required 
to  rank  as  a  creditor  on  the  sequestrated  estate,  but  that 
the  trustee,  being  owner  in  terms  of  the  interpretation  clause, 
was  liable  in  payment.  Macknight  v,  Paterson,  29th 
November  1872,  p.  95. 
PUPIL— See  Parent  and  Child. 

Q 
QUESTION  INFERRING  CRIMINALITY— See  Process. 

R 

RADICAL  RIGHT— See  Succession. 

RAILWAY— See  Reparation. 

REAL  AND  VALUED  RENT— See  Parish. 

REASONABLE  EXPEDITION— See  Reparation. 

RECLAIMING  NOTE— See  Process. 

RECORD— See  Process. 

REDUCTION— See  Issue.    Parent  and  Child.    Process.    Teinds. 

REDUCTION,  NECESSITY  OF— Sec  Process. 

REDUCTION    ON   THE   GROUND   OF    STERILITY-See 

H.  of  L.  Index,  voce  Lease. 
REFERENCE  TO  OATH— See  Proof. 
REGISTER— See  Ship. 

REr  INTERVENTUS—^^ee  Lease,  constitution  of. 
RELAXATION  OF  PROHIBITION— See  Entail. 
RELEVANCY — See  Company.     Index  of  Justiciary  Cases,  voce 

Crime.     Indictment. 
RELIEF— See  H.  of  L.  Index,  voce  EntaU. 

Agreement — Damage — A    proprietor   who   had    already 

let  the  minerals  in  an  estate,  with  the  exception  of  the  free* 
stone  and  other  rock,  entered  into  an  agreement  with 
railway  contractors,  allowing  them  to  excavate  building  stone 
from  any  part  of  the  property  at  a  fixed  royalty  per  super- 
ficial yard,  the  excavators  to  settle  all  surface  damages,  and  to 
fill  up  quarries  and  restore  and  make  up  the  ground  to  his 
satisfaction.  The  contractors  excavated  stone  from  a  quarry 
close  to  a  river,  and  the  water  of  the  river  in  flood  overflowed 
into  the  quarry,  and  thence  penetrated  through  an  old  coal- 
waste  to  the  going  workings  of  the  coal  tenant.  This  tenant 
accordingly  raised  a  suspension  and  interdict  against  the 
proprietor  and  the  contractors,  in  which,  after  the  action  had 
been  abandoned  as  against  the  proprietor,  the  contractors 
were  under  a  joint  minute  ordained  to  fill  up  the  quarry,  at  the 
sight  of  a  man  of  skill  appointed  by  the  Court,  and  found 
liable  in  expenses.  The  contractors  having  thereafter  raised 
an  action  of  relief  against  the  pro]>rietor  in  terms  of  notice 
they  had  sent  him  during  the  dependence  of  the  previous 
action — Held  that  the  proprietor  had  in  the  circumstances 
incurred  no  obligation  or  liability  to  relieve  them  of  the 
extra  expense  incurred  in  filling  up  the  quarry  or  of  the 
expenses  of  process.  Brand  and  Son  v.  Bell's  Trustees,  5th 
November  1872,  p.  34. 

REMIT— See  Process. 

RENTAL  BOLLS— See  Teinds. 

REPAIRS— See  Ship. 

REPARATION— See  Issue. 

i Assault — In  an  action    of  damages   at  the   instance 

of  a  post-boy  for  an  assault  committed  on  him  in  the 
public  street,  no  evidence  was  led  to  show  the  extent  of  the 
injuries  suffered, — the  jury  returned  a  unanimous  verdict 
for  the  pursuer,  with  £200  damages.  The  defender  moved  for 
a  new  trial  on  the  ground  of  excessive  damages.  Held  that 
the  damages  were  excessive  ;  but  on  the  counsel  for  the  pur- 
suer agreeing  to  a  modification  of  damages,  the  Court,  instead 
of  allowing  a  new  trial,  modified  the  damages  to  £100,  and 
held  the  pursuer  entitled  to  expenses,  with  the  exception  of 
those  incurred  in  connexion  with  the  motion  for  a  new  trial 
Donaldson  v.  Ogilvy,  9th  July  1873,  p.  644. 

Contributory    negligence — Railway  —  Circumstances    in 

which  a  railway  company  were  held  liable  to  a  passenger 
injured  by  falling  out  of  the  train  when  in  motion,  in  con- 
sequence of  the  door  on  the  off  side  of  the  compartment  not 
having  been  properly  fastened  by  the  company's  servants. 


Question,  whether  non-observance  by  the  company's  servants 
of  a  regulation,  framed  by  the  company  for  the  guidance  of 
its  officials  and  not  sanctioned  by  Statute,  is  in  itself  suffi- 
cient to  foimd  liability  against  the  comx)any  for  an  accident 
occurring  to  a  passenger  in  consequence  of  such  non-observ- 
ance ?  Cassidy  v.  North  British  Railway  Company,  22d 
November  1873,  p.  232. 

REPARATION— Damages  -  MasterandServant—CoWo^orafet/r 
— Ship,  Captain  of — Held  that  a  seaman  had  no  relevant 
ground  of  action  against  the  owners  of  a  vessel  for  injury 
alleged  to  have  been  sustained  through  the  fault  of  the 
captain,  there  being  no  averment  that  the  latter  was  unfit 
for  the  duties  of  his  office.  Leddy  v.  Gibson  and  Co.,  18th 
January  1873,  p.  212. 

Damages — Master  and  Servant — Ctdpa — Collaborateur-*- 

Where  injury  occurred  to  a  workman  through  the  absence 
of  a  part  of  the  machine  at  which  he  was  working,  which  it 
was  the  duty  of  the  mechanic  employed  on  the  works  to 
replace,  and  of  the  manager  to  see  replaced,  they  both 
having  been  made  aware  of  the  defect  a  fortnight  before 
the  accident  occurred — Held  {I.)  that  though  the  defect  in  the 
machine  might  have  come  under  his  own  personal  observation, 
there  was  no  ground  of  personal  liability  against  the  employer, 
he  being  admittedly  ignorant  of  machinery,  and  having 
employed  a  proper  manager,  and  mechanic,  and  (2.)  that  the 
fault  lying  with  these  men,  who  were  eoUaborcUeura  with  the 
pursuer,  he  was  not  entitled  to  damages.  Balleny  v,  Cree,  23d 
May  1873,  p.  396. 

Damages — Railway — Perishable  goods  —  Reasonable  Ex- 
pedition-—Goods  of  a  perishable  nature  and  marked  *•  perish- 
able "  were  delivered  to  a  railway  company  for  conveyance, 
and  in  the  course  of  transit  the  truck  containing  them  was 
taken  off  the  train  to  lighten  it,  and  delayed  till  a  later 
train  on  the  same  day,  while  tnicks  containing  goods  not  of 
a  perishable  nature  were  forwarded.  The  goods  in  conse- 
quence arrived  at  their  destination  too  late  for  their  object, 
and  were  damaged  by  the  delay.  Held  that,  it  being  an 
ordinary  practice  of  the  company,  on  which  their  customers 
were  entitled  to  rely,  to  forward  goods  of  a  perishable  nature, 
marked  "perishable,"  preferably  to  other  goods,  they  had 
failed  to  use  reasonable  expedition  in  forwarding  the  goods  in 
question,  and  were  liable  in  damages  accordingly.  Macdonald 
and  Company  v.  The  Highland  Railway  Comjiany,  20th  May 
1873,  p.  391. 

Damages— Statutes   7  and   8  Vict  C.  15  (Factory  Act, 

1844),  sect.  21,  and  19  and  20  Vict.  c.  38  (Factory  Acti 
1856),  sect.  4 — Minor — Contributory  Negligence— Co^^o^om- 
teur — A  boy  under  fourteen,  while  in  the  course  of  his  em- 
ployment in  a  factory,,  was  injured  by  coming  in  contact 
with  a  revolving  wheel,  forming  part  of  the  gearing  of  the 
machine  at  which  he  was  working.  The  side  of  the  machine 
on  which  the  wheel  was  situated  was  within  13  or  14  inches 
from  a  wall,  and  was  unfenced.  In  an  action  of  damages 
by  the  boy  against  his  employers,  they  alleged  in  defence 
that  he  had  been  instructed  to  go  round  the  other  side 
of  the  machine,  but  that  he  had,  in  opposition  to  orders, 
pushed  himself  between  the  machine  and  the  wall,  and  so 
met  with  the  accident.  Held  that  the  alleged  instructions  to 
the  pursuer  were  not  ])roved,  that  the  defenders  had  failed 
to  fence  the  gearing  as  they  were  bound  to  do  in  terms  of  the 
Statutes,  and  were  liable  to  the  pursuer  in  damages.  Opt- 
niona,  that  the  above-mentioned  defence  was  not  relevant,  the 
Statutes  requiring  a  physical  precaution  for  the  protection  of 
young  persons,  which  could  not  be  superseded.  Traill,  etc,  v. 
Small  and  Boase,  4th  July  1873,  p.  540. 

Diligence — Bill — Protest  —  Issue  —  Pri vilege — In   adj ust- 

ing  an  issue  in  an  action  of  damages  against  the  drawer  of 
a  bill  for  causing  a  protest  on  the  bill  to  be  recorded  against 
the  acceptor,  and  the  acceptor  to  be  charged  thereon,  in 
the  knowledge  that  the  bill  had  been  paid  by  him,  held 
that  the  pursuer  was  not  required  to  insert  malice,  as  in  a 
case  of  privilege,  a  charge  on  a  protested  bill  being  not  a 
judicial  proceeding  but  a  step  of  diligence.  Qibb  v.  City  of 
Edinburgh  Brewery  Company,  19th  June  1873.  p.  438. 

Railway — Liability — Contributory  negligence — Excessive 

Damages — A  train  drew  np,  on  a  dark  evening,  at  a  side 
station,  before  all  the  carriages  were  opposite  the  platform. 
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The  name  of  the  station  was  called  out,  and  one  of  the 
passengers  who  was  in  a  carriage  which  was  not  opposite 
the  platform,  proceeded  to  alight,  going  out  of  the  carri- 
age backwards;  he  fell  three  feet  three  inches  and  sus- 
tained a  somewhat  severe  injury.  There  was  no  station 
light  at  the  place  where  he  felL  The  passenger  raised  an 
action  of  damages  against  the  railway  company,  and  the 
jury  returned  a  verdict  in  his  favour  with  £600  of  damages. 
HM  on  a  motion  by  the  company  for  a  new  trial  on  the 
grounds  of  (1.)  no  liability  ;  (2.)  contributory  negligence  ;  and 
(3.)  excessive  damages,  that  the  company *s  servants  were 
guilty  of  negligence  in  not  warning  the  passenger  of  his 
danger, and  not  assisting  him  to  alight;  that  no  such  negligence 
on  the  part  of  the  passenger  was  proved  as  to  make  the  verdict 
plainly  wrong — the  question  being  eminently  a  jury  one  ; 
and  that  the  amonnt  of  damages  awarded  was  not  so  excessive 
as  to  justify  the  Court  in  granting  a  new  trial  Potter  v.  The 
North  British  Railway  Company,  7th  June  1873,  p.  413. 

BEPA RATION— Slander— ^eW,  in  an  action  of  damages  for 
slander,  grounded  on  the  use  of  the  words,  **  damned  puppy,*' 
that  the  word  "  puppy  "  is  not  actionable  in  itself,  and  is  not 
rendered  so  by  the  addition  of  the  word  "  damned,"  which 
merely  expresses  the  intensity  of  the  feelings  of  the  user. 

Observed  per  Lord  Deas  that  in  order  to  make  ** puppy"  an 
actionable  word,  there  would  need  to  be  an  irmttendo  which 
would  require  to  be  proved.  Jameson  v,  Bonthrone,  13th 
June  1873,  p.  437. 

27  and  28  Vict.   c.  53  (Summary  Procedure  Act,  1864), 

sect.  35—1  and  2  Will.  iv.  c.  68  (Day  Trespass  Act),  sect. 
11 — A  complaint  was  presented  to  a  Justice  of  the  Peace 
under  the  Summary  Procedure  Act,  1864,  setting  forth  that 
a  person  had  contravened  the  Day  Trespass  Act,  in  so  far  as, 
two  days  previous  to  the  complaint,  he  had  unlawfully  entered 
a  certain  plantation  in  pursuit  of  game,  and  on  being  required 
to  give  his  name  and  place  of  abode,  had  refused  to  give  his 
real  name  and  abode.  The  Justice,  without  requiring  infor- 
mation on  oath  that  the  person  was  likely  to  abscond  as  re- 
quired by  the  11th  section  of  the  Day  Trespass  Act,  but  pro- 
ceeding only  on  an  oath  of  verity  to  the  statements  contained 
in  the  complaint,  granted  warrant  for  his  immediate  apprehen- 
sion, on  which  the  person  was  apprehended.  Held  that  an 
action  of  damages  for  wrongful  apprehension  against  the  police 
constables  who  apprehended  him,  and  the  agent  by  whose 
instructions  they  were  said  to  have  acted,  was  excluderl  by 
the  35th  section  of  the  Summary  Procedure  Act,  in  respect 
that  the  action  was  not  commenced  within  two  months  after 
the  apprehension.  Murray  v.  Allan  and  Others,  29th  De- 
cember 1872,  p.  88. 

• Written   Slander — Process  —  Issues — In   an   action   of 

damages  for  slander  on  the  ground  of  an  entry  in  the  visiting 
book  of  an  hotel,  held  that  the  pursuer  must  put  **  malice  " 
in  his  issue ;  and  form  of  counter  issue  for  defender,  who 
pleaded  Veritas,  adjusted.  M*Iver  v.  McNeill,  28th  June  1873, 
p.  510. 

REPETITION-— See  Company 

RES  JVDICATA-See  Teiids. 

RESERVATION— See  H.  of  L.  Index,  voce  Minerals, 

RESERVATION  IN  PilECEPT  OF  CLARE  CONSTAT— 
See  Title  to  sue. 

RESIDUE— See  Succession.     Trust. 

RESIGNATION  BY  VASSAL— Designation  of  Procurator— 
In  an  instrument  of  resignation  a*i  remanentiam  the  person 
who  acted  as  procurator  was  named  but  not  designed. 
Opinions^  that  the  omission  was  not  fatal  to  the  instrument. 
Duke  of  Argyll  v.  Young,  etc,  23d  May  1873,  p.  392. 

RETENTION— See  Lease.     Ship. 

Obligation — Arrestment — Furthcoming — Under  a  contract 

for  work  to  be  done,  payment  was  to  be  made  by  the  pro- 
prietor to  the  contractor  in  instalments,  upon  the  certificate 
of  the  proprietor's  architect  that  the  instalments  had  been 
earned  ;  and  in  the  event  of  the  contractor  not  implementing 
his  contract  or  becoming  bankrupt,  damages  were  stipulated 
by  the  proprietor,  who  was  also  to  be  entitled  to  enter  on  and 
complete  the  works  at  the  expense  of  the  contractor.  The 
architect  having  certified  that  an  instalment  was  due,  the  pro- 
prietor forwarded  to  him  a  cheque  for  the  amount  to 
Mi^  be  paid  to  the  contractor,  which  cheque  the  architect  returned 


to  the  proprietor's  agents,  an  arrestment  having  been  used  in 
his  hands  by  creditors  of  the  contractor  who  had  become 
bankrupt,  and  afterwards  deserted  his  contract.  A  second 
arrestment  having  been  used  in  the  proprietor'a  hand,  keld  ia 
a  furthcoming  that,  as  the  proprietor  bad  pat  the  money  be- 
yond his  control,  he  had  no  ground  for  a  plea  of  retention  in 
respect  of  the  bankruptcy  of  the  contnuitor  and  his  failure  to 
implement  his  contract.  Field  and  Allan  o.  Gordon,  etc, 
23d  November  1872,  p.  82. 

REVENUE— See  Succession. 

REVIEW— See  Process. 

REVOCATION— See  Cessio  Bonarum.  Dispoaitioii.  Husband 
and  Wife.     Succession. 

Writ — Heir  at-law — ^A  husband  and  wife  by  a  joint  deed 

disponed  the  wife's  whole  estate,  heritable  and  moveable, 
present  and  to  be  acquired,  to  and  in  favour  of  themselTa 
and  the  survivor  of  them,  whom  failing  to  trostees,  for 
certain  trust  purposes,  with  a  reserved  power  of  revooatioa 
during  their  joint  lives  and  to  the  survivor.  This  deed  did 
not  contain  any  nomination  of  executors,  nor  a  daose  dii- 
pensing  with  delivery,  nor  a  reeervation  of  liferent  A 
year  afterwards  they  executed  a  trust  settlement  **•  in  order 
to  regulate  the  management  and  distribution  "  of  the  wife's 
means  and  estate  after  her  death.  This  deed  made  no  re- 
ference to  the  former  or  any  other  deed,  and  the  hosbsnd*! 
rights  under  it  were  limited  to  a  liferent.  The  dispositiTe 
clause  did  not  contain  the  word  "  dispone."  The  names  of 
the  trustees  were  not  the  same  as  in  the  former  deed,  and  the 
trust  purposes  were  altered.  A  power  to  the  wife  to  revoke 
was  reserved. 

Held^  in  an  action  at  the  instance  of  the  heir-at-law  of  the  wife, 
that  (1.)  the  second  deed  was  ineffectual  to  convey  the 
heritable  estate  belonging  to  the  wife ;  and  {diss.  Lords  Deu 
and  Benholme),  that  (2.)  inasmuch  as  the  provisions  were 
inconsistent  with  those  of  the  former  deed,  especially  u 
regarded  the  husband's  rights,  it  operated  as  a  revocatios 
thereof,  and  that,  consequently,  the  rights  of  the  heir-at-law 
were  let  in.  Kirkpatrick  v,  Kirkpatrick'a  Trustees^  19th 
March  1873,  p.  353. 

REVOCATION,  POWER  OF—See  Testament. 

RIGHT  OF  PRE-EMPTION— See  Stotute  29  and  30  Vict  a 
71  (Glebe  Lands  (Scotland)  Act,  1866),  sect.  17. 

RIGHT  OF  PREEMPTION  BY  CONTERMINOUS  PEQ- 
PRIETOR— See  Authority  to  Feu  Glebe. 

RIGHT  OF  WOMEN  TO  INSTRUCTION  AND  GRADUA- 
TION—See  University. 

RIGHTS  HAVING  A  TRACT  OF  FUTUBE  TIME-See 
Heritable  and  Moveable. 

RISK — See  H.  of  L.  Index,  voce  Minerals. 

RIVER— See  Salmon-fishings.     Servitude. 

Fishings — Alveus,  operations  on — Tidal  River — Flood— In 

an  action  at  the  instance  of  the  proprietor  of  a  salmon-fishing 
held  imder  a  Crown  grant,  on  one  side  of  a  public  tidal  nrer, 
against  the  proprietor  of  the  opposite  fishing,  who  also  held 
under  a  Crown  grant  (the  medium  Jilutn  being  the  boundary 
of  the  two  fisheries),  to  have  the  opposite  proprietor  inte^ 
dieted  and  prohibited  from  repairing  and  filling  up,  on  his 
own  side  of  the  medium  Jilum,  certain  gaps  caused  by  unusual 
and  sudden  floods  in  a  gravel  bank  extending  three-fonrtiis 
across  the  stream,  and  which  operations  had  the  effect  of 
keeping  the  main  current  of  the  river  in  its  normal  position 
— which  was  more  favourable  to  the  defender  than  the  pumier 
— held  that  the  operations  were  legal,  being  executed  de  recfnti 
after  the  floods,  and  in  accordance  with  the  immemorial  nasge 
of  proprietors  and  tenants  of  salmon-fisheries  on  that  river, 
and  there  being  a  right  in  the  grantee  of  a  salmon-fishing  to 
preserve  and  enjoy  the  solum  of  his  fishing  in  the  state  in 
which  it  was  at  l^e  date  of  his  obtaining  the  grant.  Mather, 
etc,  V,  Macbraire,  14th  March  1873,  p.  337. 

Private  Stream — Pollution — ^Nuisance — ^Declarator— In- 
terdict—Certain  riparian  proprietors  of  a  stream  brought 
an  action  against  certain  paper-makers  on  tb%t  stream,  for  de- 
clarator of  their  right  to  have  the  water  tnuoamitted  to  tbea 
in  a  state  fit  for  primary  purposes,  and  for  interdict  agusit 
the  defenders  polluting  the  stream  so  as  to  render  it  unfit  for 
the  said  purposes.  A  jury  returned  a  Teidiet  lor  the  p«^ 
suers  on  issues  whether  the  defenden  poUiifted  the  i 
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to  the  nuisance  of  the  pursuer,  and  thereafter  the  parties 
entered  into  an  agreement  to  take  no  further  proceedings  in 
the  case  for' five  years,  in  order  that  the  defenders  might 
endeavour  to  abate  the  nuisance.  The  term  specified  in  the 
agreement  having  come  to  an  end,  held  (1.)  that  the  pursuers 
.were  entitled  to  decree  of  declarator;  and  (2.)  that  interdict 
must  be  granted,  the  defenders  having  intimated  that  they 
had  no  ])roposal  to  make  by  which  ike  nuisance  might  be 
abated.  Duke  of  Buccleuch,  etc.,  v.  Cowan  and  Sons,  etc., 
10th  June  1873,  p.  420. 

Rl  VER — Private  Stream — Property — Nuisance — Pollution — In 
an  action  at  the  instance  of  a  proprietor  of  lands  on  the  banks 
of  a  private  stream  against  the  tenant  of  a  farina  mill  (which 
had  been  substituted  for  a  lint  mill)  situated  on  the  lands  of 
op{)08ite  riparian  proprietors,  and  also  against  these  proprie- 
tors to  have  the  defenders  interdicted  from  polluting  the 
stream,  and  causing  a  nuisance  by  the  smell  arising  from  the 
mill ;  and  to  have  it  declared  that  the  defenders  were  not  en- 
titled to  divert  more  water  than  they  had  been  in  the  custom 
of  using  for  the  old  lint  mill — Hekl,  after  consideration  of  a 
proof,  that  the  stream  had  not  previously  been  dedicated  to 
manufacturing  purposes  so  as  ever  to  have  become  unfit  for 
primary  uses,  and  tliat  the  manufacture  of  farina  as  carried 
on  created  a  nuisance  (1.)  by  pollution,  and  (2.)  by  .the 
offensive  smell,  and  inteidict  and  declarator  granted  as 
craved.  Robertson  v.  Stewart,  etc.,  6th  December  1872,  p. 
115. 

ROAD— Statute  25  and  26  Vict.  c.  101  (General  Police  and 
Improvements  (Scotland)  Act,  1862),  sects.  3,  150,  396,  397, 
— Private  Street — A  piece  of  ground  within  a  burgh,  which 
had  been'originally  intended  to  form  a  continuation  of  a  street, 
and  had  been  enclosed  by  walls  marking  out  the  line  of  the 
intended  street,  was  held  by  three  joint-proprietors,  whose 
titles  conferred  right  on  any  one  of  their  number  at  any  time 
to  insist  upon  it  being  thrown  open  as  a  public  thoroughfare. 
It  was  used  as  an  access  to  workshops  and  yards  belonging  to 
the  several  joint-proprietors  and  occupied  by  various  tenants. 
For  long  it  was  shut  off  from  the  street,  of  which  it  formed  a 
continuation,  by  a  wall  with  a  locked  gate  therein  ;  the  wall 
was  however  broken  down  and  the  gate  removed  about  four- 
teen years  before  the  present  action,  but  the  ground  was 
never  thrown  open  as  a  public  thoroughfare.  The  General 
Police  and  Improvement  Act  having  been  adopted  in  the 
burgh,  the  Police  Commissioners,  after  giving  the  statutory 
notice,  caused  a  ])ortion  of  the  ground  to  be  paved.  HeUif  in 
an  action  at  the  instance  of  two  of  the  joint-proprietors  against 
the  Police  Commissioners,  that  the  ground  was  a  private  street 
in  the  sense  of  sect.  3  of  the  Act,  and  as  such  fell  under  the 
regulations  of  the  Act  applicable  to  private  streets,  and  that 
consequently  the  pursuers,  who  had  failed  to  object  to  the 
execution  of  the  work  in  the  manner  prescribed  by  the  Act, 

-  were  barred  from  complaining  thereof.  Millar's  Trustees,  etc., 
V,  Leith  Police  Commissioners,  19th  July  1873,  p.  578. 

S. 

SALE— See  Agent  and  PrincipaL 

Delivery — Periculum — Statute  19  and  20  Vict.  cap.  60 

(Mercantile  Law  Amendment  Act,  1856),  sect.  5 — A  farmer 
in  Shetland  sold  the  flesh  of  212  whales  at  a  fixed  price  per  ton 
to  be  delivered  at  the  purchasers'  wharf  at  Newcastle.  The 
flesh  was  not  weighed  when  put  on  board  ship,  and  when  it 
arrived  opposite  the  purchasers'  wharf,  was  in  such  a  state 
that  it  was  ordered  to  be  destroyed  by  the  Local  Board  of 
Health — ffeld,  in  an  action  at  the  seller's  instance  against  the 
purchaser  for  the  price  of  the  flesh,  that  the  risk  had  never 
been  transferred  from  the  seller,  and  he  must  bear  the  loss. 
Walker  v.  Langdales  Chemical  Manure  Company  (Limited), 
16th  July  1873,  p.  553. 

SALMONFISHING  — Barony  Title  — Crown  Charter— Pre- 
Bcription — Proof — Circumstances  in  which  it  was  held  that  the 
mode  in  which  salmon  had  been  caught  for  the  prescriptive 
period  did  not  amount  to  that  clear  and  exclusive  possession 
which  alone  could  give  a  proprietor,  holding  under  a  barony 
title,  and  a  Crown  diarter  cwn  pigcatUmibus,  a  right  to  salmon- 
fishings.  Lord  Advocate  v.  M'Dooall,  13th  June  1873,  p. 
426. 


SALMON-FISHING— River— Prescription— iferfmm  Filum^ 
Where  a  riparian  proprietor  has  a  grant  of  salmon-fishings 
followed  by  immemorial  possession — Held  (1.)  that  his  right 
of  possession  is  not  necessarily  limited  to  that  part  of  the 
river  which  is  ex  adverso  of  his  lands  ;  nor  (2.)  to  his  own 
side  of  the  medium  filum.  Earl  of  Zetland  v.  Laird,  etc., 
26th  February  1873,  p.  311. 

SCHOOL— See  Process. 

SCHOOLMASTER— Parliamentary  School— Statutes  24  and 
25  Vict.  c.  107  (Parochial  and  Burgh  Schoolmasters'  (Scotland) 
Act,  1861),  sect.  19,  and  1  and  2  Vict.  c.  SI— Held  that  the 
provisions  in  regard  to  resignation  and  dismissal,  contained  in 
the  19th  section  of  the  Parochial  and  Burgh  Schoolmasters' 
(Scotland)  Act,  1861,  are  not  applicable  to  schoolmasters  of 
Parliamentary  schools  established  under  the  Statute  1  and  2 
Vict.  c.  87.  Macpherson  v.  Clerk,  etc.,  21st  January  1873, 
p.  226. 

SECRET  AND  COLLUSIVE  AGREEMENT— See  Bankruptcy. 

SEQUESTRATION— See  Lease. 

SERVICE— See  Succession.     Title  to  Sue. 

SERVITUDE— River— Supply  of  Water— Mill— Prescriptive 
Use — The  proprietor  of  a  mill  and  his  authors  had  been  in 
the  habit,  for  upwards  of  40  years,  of  taking  water  from  a 
march  bum — Held  that  he  was  not  entitled  to  desist  from 
using  the  water  and  return  it  to  the  bum  unless  precautions 
were  taken  that  no  injury  could  result  to  the  opposite  pro- 
pei-ty,  which  was  the  servient  tenement.  Bridges  v.  Lord 
Saltoun,  20th  March  1873,  p.  372. 

Thirlage— G^ra/ui    Crescenlia — Grindable    Cora — Proof— 

Usage — The  charters  of  confirmation  under  which  two  parcels 
of  lands  were  held  bore  that  they  were  held  on  condition  of 
the  proprietors  or  their  tenants  **  grinding  their  whole  grind- 
able  com  growing  on  said  lands,"  in  the  one  case  **  excepting 
teind  and  seed  com,"  and  in  the  other  *' excepting  teind  and 
horse  com,"  at  a  certain  mill,  **and  paying  multures,"  etc., 
"conform  to  use  and  wont."  The  terms  of  the  original 
grant  could  not  bo  ascertained,  but  a  submission  had  been 
entered  into  in  1784  between  the  then  proprietor  of  the  mill 
and  the  proprietors  of  the  lands,  in  which  a  decreet-arbitral 
was  pronounced,  wherein  it  was  found  that  the  two  parcels 
of  lands  were  '*  astricted  and  thirled  for  their  whole  growing 
coms,  seed  and  horse  com  excepted."  In  an  action  at  the 
instance  of  the  tenant  of  the  mill  against  the  proprietor  of 
the  lands  for  abstracted  multures,  held,  upon  consideration  of 
the  titles,  decreet-arbitral,  and  a  proof  as  to  usage,  that  the 
lands  were  thirled  in  all  grains  grown  on  the  ground  except- 
ing seed  and  horse  com,  and  decree  for  the  amount  of  ab- 
stracted multures  granted  accordingly.  Stobbs  v,  Cavens, 
14th  March  1873,  p.  340. 

SETTLEMENT— See  Poor. 

SHERIFF— See  Process. 

SHERIFF-CLERK— See  Sheriff-Court. 

SHERIFF-COURT- Process— Sheriff-Clerk— ^e«   {dub.  Lord 

Deas),  that,  in  an  action  brought  by  a  Sheriff-clerk  in  his  own 

Sheriff-court,  it  is  not  competent  either  for  himself  or  hia 

depute  to  act  as  clerk  to  the  process. 
Observed,  that  the  proper  procedure  was  for  the  Sheriff  to 

appoint  another  person  clerk  pro  hoc  vice,     Macbeth  v.  Troy 

and  Innes,  8th  Febmary  1873,  p.  270. 
SHIP— See  Proof.    H.  of  L.  Index. 

Liability  of  Owners  for   Master — Damages— Statute   17 

and  18  Vict.  c.  104  (Merchant  Shipping  Act,  1854),  sect.  246 
— The  24th  section  of  the  '*  Merchant  Shipping  Act,  1854  " 
gives  a  title  to  **  the  master  or  any  mate,  or  the  owner,  ship's 
husband,  or  consignee,"  to  take  proceedings  against  any  sea- 
man who,  inter  o/to,  "  deserts  from  or  .refuses-  to  proceed  to 
sea  "  in  his  ship  "  at  the  commencement  or  during  the  pn>- 
gress  of  any  voyage,"  and  also  provides  that  if  these  proceed- 
inga  have  been  taken  **  on  improper  or  insufficient  grounds," 
the  person  who  took  them  "  shall  incur  a  penalty,"  which 
penalty  if  inflicted  "  shall  be  a  bar  to  any  action  for  false 
imprisonment."  Held,  in  an  action  of  damages  for  false  im- 
prisonment under  this  section  at  the  instance  of  a  seaman 
against  the  owners  of  a  vessel,  that  the  owners  were  not 
liable  for  the  actings  of  the  master  of  the  vessel  under  this 
section,  the  person  who  commits  the  illegality  alone  being 
liable.     0<Neil  v.  Baokin,  18th  March  1873,  p.  346. 
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SHIP— Register— Tonnage— Statute  17  and  18  Vict.  c.  104 
(Merchant  Shipping  Act,  1854),  sect.  21 — A  steam-ship  was 
constructed  with  an  "awning"  or  "hurricane"  deck,  above 
the  main  deck,  extending,  with  two  gaps,  from  forecastle  to 
poop.  The  gaps  were  provided  with  doors  in  the  ship's  sides, 
and  could  be  planked  over,  if  required,  so  as  to  cover  the 
vessel  from  stem  to  stern,  but  the  doors  were  not  capable  of 
resisting  the  pressure  of  the  sea,  and  the  covering  of  the  gaps 
was  not  made  water-tight.  Hehl,  on  a  sound  construction  of 
the  21st  section  of  the  Merchant  Shipping  Act,  1854,  that,  as 
the  vessel  could  not  be  loaded  to  the  depth  to  which  a  three- 
decked  vessel  ought  to  be  capable  of  being  loaded,  the 
"  awning  deck  "  was  not  a  "  third  deck,  commonly  called  a 
spar  deck,"  in  the  sense  of  the  Statute ;  and  further,  that  as 
the  space  between  the  main  deck  and  the  "  awning  deck  '* 
was  not  protected  from  the  action  of  the  water  while  at  sea, 
it  was  not  a  "  permanent  closed-in  space  on  the  upper  deck, 
available  for  cargo  or  stores,  or  for  the  berthing  or  accommo- 
dation of  passengers  or  crew,"  and  consequently  that  the 
said  space  ought  not  to  be  included  in  the  registered  tonnage 
of  the  ship.  Lord  Advocate  v,  Clyde  Steam  Navigation  Co., 
22d  February  1873,  p.  301. 

Repairs — Lien — Retention — A  shipbuilding  firm  entered 

into  a  contract  with  the  owner  of  a  vessel  to  execute  certain 
repairs  on  her.     The  vessel  was  handed  over  to  them,  and 
taken  on  to  their  slip  ;  the  crew  were  paid  off,  excepting  the 
master  and  a  mate,  who  lived  on  shore,  but  were  constantly 
about    the    vessel,   and   employed     a    night-watchman    to 
watch  it  at  night.     A  portion  of  the  repairs  was  executed  on 
the  slip,  and  the  ship  was  then  launched  into  a  public  wet 
dock.     The  workmen  of  the  firm  continued  to  complete  the 
repairs,  and  except  for  a  few  hoars  the  ship  was  moored  along- 
side the  firm's  yiurd.     Held,  in  a  question  between  the  mort- 
gagee of  the  vessel  and  the  shipbuilders,  that  the  shipbuilders 
had  lost  their  lien  upon  the  ship  from  the  moment  at  which 
she  was  launched  into  the  public  dock.     Cooper  v,  Barr  and 
Shearer,  6th  June  1873,  p  408. 
SHIP,  CAPTAIN  OF— See  Reparation. 
SINGULAR  SUCCESSORr-See  Property. 
SIST— See  Process. 
SLANDER-  See  Issue.     Reparation. 
SMALL-DEBT  COURT— See  Index  of  Justiciary    Case,  voce 

Appeal. 
SPECIAL  ACT— See  H.  of  L.  Index,  voce  Statute. 
SPECIAL  CASE— See  Process. 

SPECIAL  DESTINATION-See  H.  of  U  Index,  voce  Entail. 
SPECIFIC  APPROPRIATION— See  Banknipt. 
SPECIFICATION- See  Documents,  Diligence  to  recover. 
STATUTE  29  and  30  Vict  c.  71  (Glebe  Lands  (Scotland)  Act, 
1866),  sect.  17 — Right  of  Pre-emption— The  right  of  a  con- 
terminous heritor  to  purchase  under  the  17th  section  of  the 
Statute  is  not  absolute,  but  may  be  subjected  to  such  con- 
ditions and  restrictions  as  the  Court  may  think  necessary  for 
tlie  protection  of  the  benefice.    Gloag  v,  Rutherfurd,  etc.,  6th 
January  1873,  p.  187. 

C.  273  (Glasgow  Police  Act,  1866),  sects.  321, 322,  325,  and 

384 — Where  notice  had  been  given  in  virtue  of  sect.  384  of  the 
Glasgow  Police  Act,  1866,  requiring  certain  subjects  to  be 
fenced,  and  no  objections  were  stated  for  the  proprietor  under 
sect.  322,  the  Procurator-fiscal  of  the  Dean  of  Guild  Court  ap- 
plied, under  sect.  325,  to  the  Dean  of  Guild,  to  grant  warrant 
to  execute  the  work,  to  ascertain  and  fix  the  cost  thereof,  and 
to  decern  against  the  proprietor  for  the  same.  Held  (dub.  Lord 
Deas),  that  the  prayer  of  the  petition  was  in  conformity  with 
the  Statute,  and  that  the  Dean  of  Guild  had  no  power  to  ordain 
the  proprietor  to  erect  the  fence,  but  could  only  grant  the 
warrant  craved.  Bruce  v.  Lang,  5th  February  1873.  p.  257. 
Sect.  384  —  Obligation  to  fence  heritage  —  A  Statute- 
labour  road  ran  along  the  bank  of  a  mill-lade,  and  formed  the 
boundary  of  the  property  of  the  owner  of  the  milllade,  and 
had  always  been  fenced  therefrom  by  the  Statute-labour  road 
tmstees  ;  the  road  was  afterwards  transferred  to  the  Glasgow 
Police  Commissioners  by  an  Act  extending  the  municipal 
boundary  of  Glasgow  (9  and  10  Vict.  c.  89).  Held  that,  on 
the  passing  of  the  Glasgow  Police  Act,  1866,  any  obligation 
whicii  there  might  have  been  upon  those  in  charge  of  the 
road  to  fence  the  same  was  transferred  to  the  proprietor  of 


the  mill-lade,  who  was  bound  to  fence  liis  "  heritage.**   Bmce 
V.  Lang,  5th  February  1873,  p.  257. 

STATUTE— 30  and  81  Vict.  c.  101  (Public  Health  (Scotland) 
Act,  1867),  sect.  97— Board  of  Supervision — Local  Aathority 
— In  a  petition  and  complaint  at  the  instance  of  the 
Board  of  Supervision,  under  the  97th  section  of  the  Pubtie 
Health  (Scotland)  Act,  1867,  against  the  Police  CommiHioneii 
as  the  Local  Authority  of  a  burgh,  for  obstmcting  the  execu- 
tion of  the  Act,  by  refusing  or  delaying  to  carry  out  a  proper 
system  of  drainage  in  the  burgh,  and  seeking  to  have  tbem 
ordained  to  execute  the  necessary  works  for  effecting  the 
adequate  drainage  of  the  said  burgh — Helii^  that  as  the  can- 
missioners,  in  their  answers  to  the  said  petition  and  complaint, 
accounted  for  the  delay  that  had  taken  place,  and  expressed 
their  willingness  to  comply  with  what  was  required  of  them, 
three  months  should  be  allowed  them  as  a  reasonable  time  to 
decide  upon  and  mature  a  scheme  of  drainage.  Boaid  d 
Su|)ervision  v.  Local  Authority  of  Montrose,  3d  Dec.  1872. 
p.  108. 

STATUTES  :— 

1669,  c.  9— See  Proof.     C.  17— See  Marches,  straightening 

of, 

1681,  o.  5~See  Deed. 

1685,  c.  22~See  Entail. 

1696,  c.  S—See  Bankrupt. 

20  Geo.  n.  c.  43  (Jurisdiction  Act),  sects.   34  and  36— See 

Index  of  Justiciary  Cases,  voce  Appeal 

48  Geo.  in.  c.   161  (Procedure  Act,  1808),  sects.  9,  l5-8ee 

Process. 

50  Gea  iii.  c  112,  sect.  36— See  Process. 

6  Geo.  IV.  c.  87  (Aberdeen  Act),  sect  4 — See  Entail 
1  and  2  WUL  iv.  c.  68  (Day  Trespass  Act),  sect.  11-S« 

Reparation. 

I  and  2  Vict,  a  87— See  Schoolmaster.  C.  119  (Sheriff-court 
(Scotland)  Act,  1838),  sect.  15— See  Process. 

7  and  8  Vict  c.  15  (Factory  Act,  1844),  sect.  21— See  Repan- 
tion.     C.  44,  sect.  8 — See  Church.     Parish. 

10  and  11  Vict  c.  48  (Transference  of  Lands  Acts,  1847), 
Schedule  D — See  Superior  and  Vassal 

II  and  12  Vict  c.  36  (Entail  Amendment  Act,  1848),  sect  43 
—See  Entail. 

15  and  16  Vict  c.  83  (Patent  Law  Amendment  Act,  1852), 
sects.  6,  7,  and  8 — See  Patent 

16  and  17  Vict  o.  80  (Sheriff-courts  Act,  1853),  sect  24— 
See  Process. 

17  and  18  Vict  c.  91  (Valuation  of  Lands  (Scotland)  Act, 
1854),  sect  33— See  Jurisdiction.  Parish.  C.  104  (Merchant 
Shipping  Act,  1854),  sect.  21— See  Ship. 

19  and  20  Vict.  c.  38  (Factory  Act,  1856),  sect  4— See 
Reparation.  C.  60  (Mercantile  Law  Amendment  Act,  1856\ 
sect  5 — See  Sale.  C.  79  (Bankruptcy  (Scotland)  Act,  1856}, 
sects.  10,  11,  12,  84,  108,  141,  150, 159— See  Bankrupt  Buik- 
ruptcy.     Process. 

20  and  21  Vict  c.  58— See  Jurisdiction.  C.  148  (Local) 
(Tweed  Fisheries  Act,  1867),  sect  82 — See  Index  of  Justiciary 
Cases,  voce  Appeal. 

21  and  22  Vict  c.  83  (Universities  (Scotland)  Act,  1858), 
sect  12,  sub-sect  2 — See  University. 

23  and  24  Vict  c.  80— See  Succession. 

24  and  25  Vict  c.  86  (Conjugal  KighU  (Scotland)  Act),  sect  7 
— See  Husband  and  Wife.  C.  107  (Parochial  and  Burgh  School- 
masters' (Scotland)  Act,  1861),  sect  19— See  Schoolmaster. 

25  and  26  Vict  c.  35  (Public  Houses  Amendment  Act  1862\ 
sects.  2,  34,  and  35— See  Magistrates,  Powers  of.  Process. 
C.  101  (General  Police  and  Improvement  (Scotland)  Act,  1862). 
sects.  3,  150,  396,  397— See  Road.  C.  203  (Aberdeen  PuUce 
and  Water  Works  Act,  1862),  sects.  334,  338— See  Property. 

26  and  27  Vict  c.  65  (Volunteer  Act,  1863),  sects.  24,  27, 4S 
See  Index  of  Justiciary  Cases,  voce  Suspension. 

27  and  28  Vict  c.  53  (Summary  Procedure  (Scotland)  Act 
1864),  sects.  22,  35 — See  Index  of  Justiciary  Csms,  voce  Appetl 
Reparation.  C.  153  (Edinburgh  and  Leith  Sewerage  Act,  1864), 
sect.  47 — See  Public  Burden. 

30  and  31  Vict.  c.  80  (Lands  Valuation  Acts) — See  Jorisdie- 
tion.  C.  97  (Trusts  (Scothmd)  Act,  1867),  sect  a— See  Trait 
C.  101  (Public  Health  (Scotland)  Act,  1867),  sects.  76,  93,  94 
C.  130  (Court  of  Session  Act,   1868),  sod  21»— See  Pit>cm 
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C.   141   (Master  and  Servant  Act,  18G7),  sects.  4,  9,  13— See 
Index  of  Justiciary  Cases,  voce  Suspension. 

31  and  32  Vict.  c.  96  (Ecclesiastical  Buildings  (Scotland)  Act, 
1868),  sect.  23— See  Parish,  C.  100  (Court  of  Session  Act,  1868), 
Bocte.  52,  53,  54,  63— See  Process.  C.  101  (Titles  to  Land 
Consolidation  (Scotland)  Act,  1868),  sects.  10,  20,  98,  100,  and 
Schedules  D  and  V  No.  1-^ee  Succession.  Superior  and 
Vassal  Sect  156,  Schedule  Q  Q— See  Inhibition.  C.  123 
(Tweed  Fisheries  (Scotland)  Act,  1868),  sects.  18,  38,  41— See 
Index  of  Justiciary  Cases,  voce  Appeal. 

33  and  34  Vict.  c.  35  (The  Apportionment  Act,  1870),  sect.  2— 
See  Heir  and  Executor.     Succession. 

STATUTES  33  and  34  Vict,  c  78  (General  Tramwavs  Act, 
1870),  sect.  9  —  34  and  35  Vict.,  cap.  89  (Edinburgh 
Tramways  Act,  1871) — Agreement — Parliamentary  Plan 
— Construction  —  A  tramway  company  obtained  a  special 
Act  of  Parliament  with  relative  parliamentary  plan  and 
letterpress,  but  the  distance  between  the  rails  and  the  foot- 
path at  a  part  of  the  line  was  inconsistent  with  a  provision  in 
the  first  part  of  the  "  General  Tramways  Act,"  which  relates 
to  provisional  orders  for  the  construction  of  tramways.  An 
agreement,  which  stipulated  that  the  whole  provisions  of  the 
general  Act  shoidd  apply  to  the  special  Act  "as  fidly  in 
every  respect  as  if  the  same  were  a  provisional  order  obtained 
under  "  that  Act,  had  been  "  confirmed  and  made  part  of  ** 
the  special  Act.  Held  {diss.  Lord  President),  that  the  pro- 
vision in  the  Creneral  Act  overrode  the  enactment  in  the 
special  Act,  and  that  the  company  could  not  lay  that  part  of 
the  line  of  tramways  in  the  manner  authorized  by  their 
Special  Act  Black  v.  The  Edinburgh  Street  Tramways 
Company,  21st  February  1873,  p.  291. 

34  and  35  Vict.  c.  34,  sects.  1,  2,  4 — See  Index  of  Justiciary 
Cases,  voce  Appeal  C.  89  (Edinburgh  Tramways  Act,  1871) 
—See  Stotutes  33  and  34  Vict  c.  78  (General  Tramways  Act, 
1870),  sect.  9. 

STATUTORY  REGISTER— See  Husband  and  Wife. 

STIPEND— See  Teinds. 

STREET— See  Property. 

STREET,  SOLUM  OF— See  Property. 

SUBJECT— See  Lease. 

SUBMISSION  AND  REFERENCE— See  Arbitration. 

SUB- VALUATION— See  Teinds. 

SUCCESSION— See  Dfsposition.  Heritable  and  Moveable. 
Pro))erty.     H.  of  L.  Index. 

Annuity — Statute  33  and  34  Vict  cap.  35  (Appor- 
tionment Act,  1870),  sect  2 — A  testator  left  an  annuity 
of  £200  a*year  to  his  sister  ** during  all  the  days  and  years  of 
her  life,"  payable  at  the  first  term  after  his  death,  and  half- 
yearly  thereafter.  He  died  on  9th  November  1856,  and  the 
annuitant  died  on  27th  October  1871,  having  received  ten  half- 
yearly  payments  of  the  annuity.  Held  that  the  annuitant's 
representatives  had  no  claim,  under  the  Apportionment  Act, 
1870,  for  a  payment  of  part  of  the  annuity  proportionate  to 
the  days  she  had  lived  of  the  term  in  which  she  died,  as  she 
had  actually  received  more  than  she  was  entitled  to  under 
the  wording  of  the  bequest  Special  Case. — Merry,  etc.,  and 
Duke  and  others,  18  th  March  1873,  p.  348. 

—  Conveyance — Heritage — Statute  31  and  32  Vict.  cap. 
101  (Titles  to  Land  Consolidation  (Scotland)  Act,  1868), 
sect.  20 — ^Terms  of  testamentary  writings,  which  held  (diss. 
Lord  Ardmillan)  not  to  be  expressed  in  a  valid  and 
sufficient  manner  to  operate  as  a  general  disposition  mortis 
causa  of  heritable  estate  under  sect.  20  of  the  *' Titles  to  Land 
Consolidation  (Scotland)  Act,  1868."  Special  Case — ^Edmond, 
etc.,  30th  January  1873,  p.  236. 

EntaU — Heir    of    line — Heir    of    conquest — A    person 

entailed  an  estate,  .  which  was  conquest  in  his  person, 
in  favour  of  himself  and  the  heirs  of  his  body,  whom  failing, 
to  a  scries  of  substitute  heirs,  whom  all  failing,  to  his  heirs 
whatsoever.  The  other  branches  of  the  destination  having 
been  exhausted,  held  that  the  heir-oMine  of  the  entailer  and 
not  the  heir  of  conquest  was  the  person  called  to  the  succes- 
sion under  the  designation  "  heir  whatsoever."  Mackintosh 
and  Others,  Petitioners,  30th  May  1873,  p.  402. 

—  Heritable  and  Moveable — Annuity — A  truster  oonf^yed 
his  whole  estate  to  trustees,  directing  them  (1.)  to  entail 
certain  lands  on  a  aeries  of  heirs  named,  (2.)  to  realize  hia 


other  estate,  heritable  and  moveable,  and  to  fulfil  the 
obligations  of  his  marriage-contract,  and  pay  any  legacies  he 
might  leave,  and  (3.)  to  pay  over  the  residue  to  his  grand- 
children. Held  that  an  annuity  payable  to  the  truster's 
widow  under  his  marriage-contract,  not  heritably  secured,  was 
primarily  a  burden  on  the  residue  of  the  trust-estate,  other 
than  the  lands  directed  to  be  entaile<L  Simpson,  etc.,  v.  Scott 
and  Others,  22d  January  1873.  p.  229. 
SUCCESSION — Heritable  and  Moveable— Conversion— Trustee 
—  Powerof  Sale — A  testator  directed  his  trustees,  after  certain 
liferents  were  satisfied,  to  divide  his  estate,  which  con- 
sisted chiefly  of  house  property,  into  nine  equal  shares,  and  to 
**  dispone,  assign,  and  pay  over ''  one  of  these  shares  to  each 
of  nine  i^ersons,  who  were  reduced  to  eight  when  the  period 
of  distribution  arrived.  The  trustees  were  empowered  to 
sell  the  whole  or  such  part  of  the  heritable  property  as  they 
might  think  proper.  HeUl  that  as  a  division  of  the  estate 
wa«)  practically  imiiossible  without  a  sale,  conversion  took 
place,  and  that  the  shares  of  the  beneficiaries  formed  part  of 
their  moveable  succession.  Special  Case,  Fotheringham's  Trus- 
tees, and  Others,  2d  July  1873,  p.  519. 

Intestate — Heritable  and   Moveable — Collation — A.  died 

intestate,  leaving  both  heritage  and  moveables.  B.  was  her 
heir-at-law  and  should  have  taken  the  heritage,  but  he  maue 
up  no  title  and  died  three  years  after  the  succession  opened 
to  him,  and  his  eldest  son  made  up  a  title  to  the  heritage  as 
heir  general  of  A.  Held,  iu  a  question  between  B.*s 
executors  and  the  heirs  in  mobiUbus  of  A.,  that  B.  never  having 
collated  or  offered  to  collate  the  heritage,  and  it  being  now 
impossible  to  do  so,  the  heritage  having  passed  to  his  son, 
his  executors  could  not  claim  a  share  of  A.'s  moveables,  as 
one  of  the  next-of-kin,  on  the  ground  that  he  had  not  taken 
the  heritage.  Special  Case,  Pomphrey  and  Others,  etc.,  20th 
February  1873,  p.  285. 

Inventory-duty — Statute  23  and  24  Vict  Cap.  80 — Dis- 
charge— Confusion — Entail — Annual  rent — The  proprietrix 
of  an  estate,  who  had  succeeded  thereto  under  an  old  deed 
of  tailzie,  granted  a  bond  of  annualrent  for  improvement 
outlay  under  the  Montgomery  Act,  in  favour  of  herself,  her 
**  heirs,  executors,  successors,  and  assignees,'*  on  which  infeft- 
mont  was  taken.  It  was  afterwards  discovered  that  the  deed 
of  tailzie  under  which  she  held  was  defective,  and  that  she 
was  fee-simple  proprietrix.  She  accordingly  executed  a  new 
deed  of  strict  entail,  expressly  under  burden  of  the  above- 
mentioned  bond  of  annualrent,  but  with  the  provision  that, 
in  the  event  of  her  making  no  se^mrate  conveyance  of  it,  it 
should  accrue  to  the  institute  or  heir  of  entail  succeeding,  in 
which  case  the  lands  were  declared  to  be  free  and  relieved  of 
it.  On  her  decease,  without  making  any  such  separate  con- 
veyance, her  two  daughters  succeeded  her  equally  as  heirs  in 
mobilibus,  and  the  elder  took  the  estate  as  institute  under  the 
new  entaiL  In  a  question  between  the  Inland  Revenue  and 
the  heiress  of  entail,  held  that  the  sum  in  the  bond  was  not 
subject  to  inventory-duty  under  Statute  23  and  24  Vict.  c.  80, 
as  it  was  not  in  bonis  of  the  deceased,  no  proper  relation  of 
debit  and  credit  ever  having  existed  between  her  and  the 
estate  burdened  by  the  bond.  Special  Case  in  causa.  The 
liord  Advocate  r.  The  Marchioness  of  Lansdowne,  15th 
.October  1872,  p.  5. 

Legacy — liferent  and  Fee — Trustee,    Discretion  of — ^A 

testator  left  legacies  of  £1000  each  to  his  nieces,  to  be 
paid  *'  when  my  trustees  shall  find  it  suitable  and  convenient 
to  pay  the  same,  and  which  shall  be  so  secured  to  said  chil- 
dren as  my  trustees  shall  consider  best  for  their  welfare  and 
benefit  .  .  .  which  .  .  .  legacies  ...  are  hereby  specially 
provided  and  given  for  the  liferent  alimentary  use  of  my  .  .  . 
female  legatees  **  exclusive  of  the  jus  mariti  of  their  husbands, 
"  and  further  declaring  that  the  simple  receipt  and  discharge 
of  my  said  .  .  .  female  legatees  without  the  consent  or  con- 
currence of  their  respective  husbands  shall  be  a  sufficient 
exoneration,  acquittance,  and  discharge  to  my  trustees  for 
said  .  .  .  legacies.  HeUl,  in  a  question  between  the  trustees 
and  the  legatees,  that  the  legatees  were  not  entitled  to  pay- 
ment of  the  legacies  at  once  on  their  own  receipt  and  dis- 
charge, and  tlukt  the  trustees  were  not  bound  to  make  such 
payment 

Observed  per  Lord  Deas  that  the  Court  would  not  take  the  x^ 
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Bponsibility  of  directing  the  trustees  as  to  bow  to  settle  and 
secure  the  legacies,  as  they  had  a  considerable  discretion 
given  them,  which  they  most  exercise,  at  all  events  in  the 
first  instance.  Special  Case. — Merry,  etc.,  and  Dake  and 
Others,  18th  March  1873,  p.  348. 
SUCCESSION — Legitim  —  Marriage-Contract — Provisions  to 
Children— Domicile  —  Advances  to  Children — Collation — A 
domiciled  Englishman  entered  into  a  marriage-contract  in  Eng- 
land in  1830  with  his  first  wife,  whereby  they  respectively 
conveyed  certain  sums  to  trustees  for  behoof  of  the  spouses  in 
liferent,  and  of  the  children  of  the  marriage  after  the  death 
of  the  survivor.  Of  this  marriage  there  was  only  one  child, 
a  son,  who  during  his  father^s  lifetime  received  from  him 
large  sums  to  purchase  his  promotion  in  the  army  and  for 
other  purposes,  for  which  no  obligation  to  repay  was  ever 
required.  The  father,  having  married  again,  went  in  1860  to 
reside  in  Scotland,  and  died  a  domiciled  Scotchman,  leaving 
his  second  wife  his  executrix.  The  son  received  the  sums 
conveyed  by  the  marriage-contract  of  his  parents,  and  in  ad- 
dition claimed  legitim.  The  executrix  objected  that  at  the 
time  of  the  first  marriage  the  deceased  was  domiciled  in  Eng- 
land, and  that  the  terms  of  the  marriage-contract,  then  entered 
into,  according  to  the  law  of  England,  operated  as  a  discharge 
of  all  claims  which  the  children  could  make  against  the  suc- 
cession of  their  parents,  or  in  respect  of  the  death  of  either 
of  them,  and  aeparatim,  that,  if  the  pursuer  were  found  entitled 
to  legitim,  the  sums  advanced  to  him  must  be  imputed  in 
satisfaction  thereof.  JFeld  (I.)  that,  legitim  being  unknown 
to  the  law  of  England,  and  there  being  no  averment  that 
there  were  any  specific  claims,  which  by  the  law  of  England 
would  have  been  competent  to  the  pursuer,  and  from  which 
the  contract  would  exclude  him,  there  was  no  need  to  go  to 
England  for  an  interpretation  of  the  marriage-contract,  but 
interpreting  it  according  to  its  plain  meaning  and  with  re- 
ference to  the  event  which  had  occurred,  it  did  not  operate 
as  a  discharge  of  the  right  of  legitim ;  and  (2.)  that  in  a 
question  with  the  widow  the  son  was  not  bound  to  impute 
the  advances  made  to  him  in  satisfaction  of  legitim.  Tre- 
velyan  v.  Simcoe  or  Trevelyan,  llth  March  1873,  p.  330. 

—  Liferent  —  One  of  the  subjects  forming  part  of 
the  estate  of  the  testator  at  his  death  was  the  liferent  interest 
of  a  third  party  in  a  certain  capital  sum,  the  contingent 
right  to  the  fee  of  which  the  testator  had  subsequently 
obtained  in  security  of  advances  made  to  the  children  of  the 
said  third  party  who  were  the  proper  fiars.  He  had  also 
effected  assurances  on  the  life  of  one  of  these  children,  and 
kept  up  the  policies  as  a  further  security  of  his  advances. 
Jlefd,  that,  in  the  S[»ecial  circumstances  of  the  case,  and  in 
particular  in  respect  that  the  parties  were  agreed  that  the 
testator  regarded  the  liferent,  and  the  advances  in  security 
of  the  fee,  and  policies  of  assurance,  as  one  fund  or  estate, 
the  widow  was  entitled  to  the  liferent,  as  part  of  "the 
whole  interest  and  annual  produce"  of  the  testator's  "means 
and  estate,"  but  under  deduction  of  the  annual  premiums  on 
the  policies  of  assurance.  Special  Case — George  Murray,  and 
Others,  18th  July  1873,  p.  574. 

Provisions  to  children  —  Fee  and  Liferent  —  A  tes- 
tator directed  the  residue  of  his  estate  to  be  divided  at  his 
death  into  five  equal  shares,  one  share  to  be  paid  to  each  of 
his  children  in  liferent  and  their  issue  in  fee.  With  regard 
to  four  of  the  children  it  was  provided  that  in  the  event  of 
the  death  of  any  one  of  them  without  issue,  his  or  her  share 
should  revert  to  the  general  residue  ;  with  regard  to  the  fifth 
child,  J.,  there  was  no  such  provision.  The  children  all  re- 
])udiated  their  father's  settlement,  and  successfully  claimed 
legitim.  Held  that  the  children  of  J.,  who  had  attained  the 
age  of  fifty-three  years,  were  entitled  to  immediate  payment 
of  the  one-fifth  share  directed  to  be  paid  to  them  upon  their 
mother's  death,  upon  finding  caution  to  make  furthcoming  to 
any  child  or  children  to  be  hereafter  bom  of  their  mother  the 
share  to  which  such  child  or  children  might  be  entitled. 
Gonlon  and  Others,  Claimants ,  in  MP.  Cameron  v.  Young 
and  Others,  8th  Febniary  1873,  p.  272. 

— —  Service — Heir  of  Conquest — Heir  of  Line — Where  a 
granter  by  mortis  causa  conveyance  in  the  ordinar}'  form  dis- 
pones to  the  heirs  of  his  body,  or  the  heirs- male  of  his  body, 
whom  failing  to  a  person  named,  the  person  so  named  (there 


being  no  heirs  of  his  body  then  existing)  is  oonditionil  in- 
stitute ;  and  if  no  heirs  of  the  body  of  the  granter  come  into 
existence,  or  existing,  predecease  him,  the  condition  is  puri- 
fied,  and  the  person  named  is,  on  the  death  of  the  granter, 
without  qualification  or  condition  disponee,  and  as  sack  is 
entitled  to  use  the  executory  clauses  of  the  disposition  for  the 
purpose  of  feudalizing  his  right  as  disponee  without  service 
or  declarator. 

Chrdan  qfCarUton,  8th  February  1745.  M.  14366  and  143(»8 
and  Peacock  v.  Olen,  22d  June  1826,  4  S.  739,  diacosaed  and 
explained.  Special  Case — ^Hutchison,  20th  December  1872, 
p.  156. 

SOCCESSION^Testament— Alimentary  Provision— Vvs  mon^ 
exclusion  of — Where  a  testator  directed  his  tmstees  "to  divide 
and  pay  over  the  fee  "  of  the  residue  of  his  estate  to  his  chil- 
dren, "  declaring  that  the  provisions  herein  made  in  favour  of 
females  shall  be  purely  alimentary  to  them,  not  alienable  or 
assignable,  and  shall  be  exclusive  of  the  jus  marvU  and  right 
of  {^ministration  of  any  husband  they  or  either  of  them 
have  or  may  have,  and  shall  not  be  affectable  by  their  own 
or  such  husband's  debts  or  deeds  or  the  diligence  of  their  own 
or  his  creditors,  all  which  are  hereby  excluded  and  debarred ; 
and  declaring  that  the  receipts  of  snch  females,  without  the 
concurrence  of  their  husbands,  shall  be  sufficient  for  thdr 
said  provisions  " — Heldt  that  as  there  was  neither  a  trust  nor 
an  ulterior  interest  created,  the  attempt  to  render  the  fond 
alimentary  and  not  assignable  was  inconsistent  with  the 
direction  to  pay  and  ineffectual,  but  that  the  exchision  of  the 
jus  mariti  and  right  of  administration  was  in  a  different  posi- 
tion and  should  be  inserted  quantum  rxUeat  in  the  receipts  to 
be  taken  from  the  daughters.  Special  Case-  -Allan's  Trustees, 
etc.,  12th  December  1872,  p.  144. 

Testament  —  Conditio    si     sine     Uberis     deeesserit  —  A 

testator  directed  his  executors  to  divide  the  residue  of  his 
estate  among  his  nephews  and  nieces,  the  shares  of  three  of 
them  to  be  invested,  if  the  executors  thought  fit,  for  the 
parties  in  liferent  and  their  children  in  fee,  *'and  failing 
children  the  shares  of  those  deceasing  to  go  to  the  snrvivon 
of  my  nephews  and  nieces,  or  the  families  of  snch  as  may 
have  predeceased."  Oneof  thenieces,  M.,  who  was  restricted  to 
a  liferent,  died  without  issue.  Another  of  the  nephews,  J., 
predeceased  M.,  leaving  one  son  and  also  grandchildren, 
children  of  a  son  and  daughter  respectively,  who  had  pre- 
deceased M.  Held,  both  upon  the  ground  that  the  term 
'*  family  "  was  a  word  of  large  significancy,  and  indndetl  all 
descendants  in  the  legal  order  of  succession,  children  repre- 
senting their  parents  in  their  several  generations,  and  upon 
the  ground  that  the  conditio  si  sine  Hberis  deceaserit  apphed, 
that  the  children  of  J.'s  deceased  son  and  daughter  were 
entitled  to  participate  per  stirpes,  along  with  their  uncle,  J.'s 
son,  in  the  share  divisible  on  M.'8  death  among  the  family  of 
J.  Special  Case — Alexander  Irvine  and  John  Irvine,  9tii 
July  1873,  p.  546. 

Testament — Destination — Heritable  and  Moveable — Con- 
version— Heir  and  Executor — A  testatrix  left  her  whole  pro- 
perty, which  consisted  chiefly  of  heritage,  to  trustees,  with 
directions  to  sell  and  dispose  of  it  and  pay  certain  legacies 
and  provisions,  and  in  the  event  of  there  being  any  residue, 
"  to  pay  over  the  same  to  my  heir-at-law,  whom  failing,  to 
my  next  kin  " ;  these  instructions  were  carried  out,  and  in  a 
competition  for  the  residue — Held  that  the  intention  of  the 
testatrix  was  to  give  the  residue  to  the  person  who  would 
have  succeeded  to  it  had  not  a  sale  been  necessary,  her  object 
in  directing  a  sale  being  to  obtain  funds  for  certain  purposes, 
and  not  to  favour  any  particular  daas  of  heirs,  and  that  there- 
fore the  term  "  heir-at-law  "  must  receive  its  natural  significa- 
tion of  heir  in  heritage.  Sillar's  Triistees  and  Others  9. 
Steuart  and  Others,  29th  Nov.  1872,  p.  98. 

Testament  —  Destination  —  Heritage     and    Conquest— 

Universitas  —  A  testator,  in  the  event  of  his  son's  pre- 
deceasing him  without  leaving  issue,  which  happened,  directed 
his  trustees  to  pay  and  apply  his  estate  and  effects,  before 
directed  to  be  conveyed  to  his  said  son,  '*  to  my  own  nearest 
heirs  and  assignees  whomsoever  in  and  through  ...  my 
mother. "  He  left  heritable  estate  both  heritage  and  oooqnest, 
and  also  moveable  estate.  Held  (1.)  that  the  destination 
was  not  void  for  uncertainty.    (2.)  {dim.  Lord  Oovaa)  that 


INDEX 


607 


he  intended  bis  property  to  go  to  those  who  would  have  suc- 
ceeded to  his  mother  had  it  been  her  own.  (3.)  That  the 
ordinary  distinction  between  heritage  and  conquest  could  not 
receive  effect,  as  the  property  had  never  been  vested  in  the 
person  whose  heirs  were  called. 

Opinion  by  Lord  Cowan  that  the  testator  meant  the  succession 
to  be  taken  as  a  universitas  by  his  mother's  next  of  kin. 
Mitchell's  Trustees  v.  MitcheQ,  etc,  14th  December  1872, 
p.  150. 

SUCCESSION— Testament— Fee  and  Liferent— Provision  to 
Children — Destination  over — Ju8  crediti — ^A  testatrix  in  her 
trust-disposition  and  settlement  appointed  her  trustees  to  pay 
to  her  "  grandniece,  and  her  heirs,  the  sura  of  £5000  sterling, 
to  be  settled  by  my  said  trustees  on  herself  and  her  issue, 
with  power  to  her  of  disposal  in  the  case  of  no  issue,  and 
failing  issue  and  disposal  by  her,  to  return  to  her  own  heirs, 
excluding  those  of  her  husband." 

Jleld  {diss.  Lord  Ormidale)  that  the  legatee  was  entitled  to  the 
fee  of  the  said  legacy,  excluding  the  ju«  marili  of  any  husband 
she  might  have,  and  that  her  issue  were  entitled  to  the  fee 
successive^  with  a  jus  crediti,  which  she  could  not  defeat  by 
any  gratuitous  deed  either  inter  vivos  or  mortis  causa,  just  as 
though  the  destination  had  occurred  in  an  antenuptial  con- 
tract of  marriage  ;  and  held  that  the  trustees  were  bound  to 
invest  the  proceeds  of  the  said  legacy  and  take  the  securities 
therefor  in  favour  of  the  legatee  and  her  issne  in  the  above 
terms.  Special  Case,  Lady  Massy,  etc,  and  William  Allason 
Cuninghame,  etc.,  10th  December  1872,  p.  127. 

.  Testament  —  Legacy  —  Vesting  —  Alimentary    Provision 

— Cumulative  Provisions — A  testator  bound  himself  in  the 
marriage-contract  of  one  of  his  daughters  to  pay  to  her 
marriage-contract  trustees,  within  six  months  after  his  death, 
the  sum  of  £1000.  Four  years  after  the  date  of  said  marriage- 
contract  he  executed  a  general  trust-disposition  and  settlement, 
conveying  his  estate,  which  consisted  chiefly  of  the  lease  of 
certain  farms,  to  trustees  for  the  purpose  of  (1.)  paying  his 
debts,  etc. ;  (2.)  dividing  among  his  children  the  annual  profits 
(which  were  declared  to  be  alimentary  and  unassignable)  of 
the  leases  during  their  currency,  and  (3.)  of  realizing  the  crop 
and  stocking  at  the  expiry  of  the  leases,  and  dividing  the  pro- 
ceeds of  same  among  his  children,  declaring  in  either  case  that 
the  issue  of  children  predeceasing  should  succeed  to  their  de- 
ceased parents'  shares.  Held,  (1.)  that  the  period  of  vesting, 
both  of  the  shares  of  annual  ))rofits  under  the  second  purpose, 
and  of  the  shares  of  the  crop  and  stocking  under  the  third,  was 
at  the  death  of  the  testator  ;  (2.)  that  the  shares  of  thf$  annual 
profits  were  made  properly  fljimentary  and  unassignable  during 
the  lives  of  the  children,  but  not  so  as  to  prevent  them  disposing 
of  them  mortis  causa  ;  (3.)  that  the  obligation  undertaken  in 
the  daughters'  marriageKK>ntract  was  a  debt  under  the  first 
purpose  of  the  trust,  and  the  provision  was  not  to  be  imputed 
pro  tanto  towards  the  share  in  the  capital  to  which  the 
daughter  was  entitled  under  the  third  purpose. 

Observed  per  Lord  Justice-Clerk,  When  payment  is  deferred  by 
a  condition  in  point  of  time,  not  attaching  to  the  interest  of 
the  beneficiary,  but  inherent  in  the  nature  of  the  thing 
bequeathed,  it  cannot  qualify  or  affect  vesting  a  morte 
testntoris.  EUliot,  etc.,  v.  EUiot  or  Bowhill,  etc.,  2l8t  June 
1873,  p.  446. 

Testament — Liferent  by  Implication — Children's  pro- 
visions— Alimentary  advances  —  Trustees,  Powers  of  —  A 
testator  directed  his  trustees  after  the  death  of  his  son 
to  hold  the  residue  of  his  estate  for  behoof  of  his  son's 
children,  payable  their  respective  shares  at  majority  in  the 
case  of  sons,  and  at  majority  or  marriage  in  the  case  of 
daughters,  and  failing  said  children  by  death,  for  behoof  of 
certain  other  parties.  He  added  a  clause  that  until  the  re- 
spective terms  of  payment  of  said  shares,  his  trustees,  "after 
the  death  of  both  parents,"  should  have  full  power  to  pay  the 
interest,  or  free  produce  of  the  respective  shares  to  the 
children  who  might  ultimately  be  entitled  to  them.  The 
testator's  son  was  survived  by  his  second  wife,  whom  he  had 
married  after  his  father's  death,  and  by  two  pupil  children  of 
his  second  marriage.  Held  (1.)  that  the  son's  widow  had  no 
claim  to  a  liferent  by  implication  of  the  residue  which  was 
thus  directed  to  be  held  for  behoof  of  her  children ;  (2.)  That 
the  trustees  were  entitled,  though  not  bound,  to  make  advances 


in  the  exercise  of  their  discretion  for  the  maintenance  and 
support  of  the  children  during  their  mother's  lifetime.  Special 
Case,  James  Spears's  Trustees,  21st  June  1873,  p.  450. 

SUCCESSION  —Testament— Testamentary  Writing— Intention 
— Revocation — Legacy— Void  from  uncertainty — A  testator 
left  a  regular  and  holograph  testamentary  deed  disposing  of  his 
whole  means  in  legacies  and  residuary  bequests.  He  also 
left  another  writing  dated  two  years  later,  holograph  of  him- 
self and  signed.  This  writing  commenced  thus  :  "  I  desire  to 
bequeath  as  follows,"  and  there  followed  certain  bequests  of 
annuities  and  legacies  to  the  same  parties,  with  a  few  excep- 
tions, as  were  favoured  under  the  first  deed.  It  concluded 
thus,  *'  balance  left  for  further  disposal,"  but  no  subsequent 
deed  was  executed.  The  two  documents  were  found  in  the 
same  repository  at  the  testator's  death.  Held,  1.  that  the 
second  deed  must  receive  effect  as  a  proper  testamentary 
writing.  2.  That  it  did  not  exclude  or  revoke  the  first  dee<l,' 
but  that,  so  far  as  not  inconsistent  with  one  another,  the  two 
must  be  read  together  as  forming  one  settlement. 

Helil  also  that  a  legacy  to  "charities  in  Glasgow.  Do.  in  Alxln." 
was  void  from  uncertainty.  Special  Case,  Low's  Executors 
and  Others,  21st  June  1873,  p.  452. 

Testament — Vesting — Apportionment — A  testator  di- 
rected his  trustee  to  pay  to  his  widow,  in  case  she  should 
survive  him,  the  free  yearly  interest  of  the  residue  of 
his  estate,  and  after  her  death,  or  his  own  death,  if  she  should 
])redecease  him,  to  make  over  the  fee  of  the  said  residue  to 
his  two  sisters  and  three  nephews,  and  the  heirs  of  their 
bodies,  in  such  proportions  as  his  widow  should  direct  and 
appoint,  and  failing  such  appointment,  to  the  beneficiaries 
equally,  share  and  share  alike ;  the  children  of  any  nephew 
who  predeceased  the  testator  to  take  their  parent's  share,  and 
the  share  of  any  nephew  dying  without  issue,  or  of  either 
sister  who  should  die  without  settling  the  same,  or  should 
predecease  the  testator,  to  be  divided  equally  among  the  sur- 
vivors and  their  issue.  One  of  the  sisters  survived  the 
testator  but  predeceased  the  widow,  leaving  a  settlement  of 
her  estate,  and  in  particular  of  that  share  to  which  she  had 
right  under  her  brother's  settlement.  Heltl  that  the  bequests 
of  the  fee  of  the  residue  vested  not  at  the  death  of  the  testa- 
tor, but  at  the  death  of  the  liferentrix,  and  that  the  settle- 
ment did  not  confer  power  upon  the  sisters  to  settle  by  will 
any  part  of  the  succession  before  the  period  of  vesting. 
Smith's  Trustees  v.  Ooodsir  and  Others,  28th  March  1873,  p. 
399. 

Trust — Fee   and  Liferent— Power  of    Apportionment — 

Where  a  truster,  in  his  trust-settlement  and  codicils,  directe<l 
his  trustees  to  lay  out  his  daughter's  portion  (with  the 
exception  of  two  sums,  one  to  be  at  her  absolute  disposal 
upon  marriage,  and  the  other  she  was  to  be  entitled  to  be- 
queath), on  heritable  security,  so  to  remain  till  her  marriage 
**  when  the  same  shall  be  secured  in  the  same  way  for  her 
proper  liferent  use,  and  afterwards  to  her  children  in  fee," 
held  that  she  had  no  power  to  apportion  among  her  children 
the  capital  of  her  share  of  her  father's  estate — the  trust  being 
a  continuing  one,  and  her  sole  interest,  with  the  exceptions 
above  mentioned,  under  the  trust-deed  being  a  liferent. 

Lord  Deas  dubitante  whether  a  parent  the  liferenter  of  a  fund 
which  is  provided  to  children  in  fee,  but  in  no  definite  pro- 
portions, may  not  have  an  implied  right  of  apportionment  ? 
Special  Case-— Anderson,  etc.,  12th  December  1872,  p.  140. 

Trust — Conditional  institution — Held,  that  a  direction 

by  a  testator  to  pay  over  the  residue  of  his  estate  to  his 
brother  and  sisters,  and  their  children,  and  the  children  of 
his  deceased  sister,  did  not  confer  a  vested  right  upon  the 
children  of  the  testator's  surviving  brother  and  sisters,  to 
share  per  capita  along  with  their  parents  in  the  distribution 
of  the  residue,  but  only  conferred  right,  in  the  event  of  his 
brother  or  any  of  his  sisters  predeceasing  him,  on  the  children 
of  such  predeceaser  to  share  per  stirpem  in  place  of  their 
IMirents.     Special  Case,  Murray,  eta,  18th  July  1873,  p.  574. 

Trust — ^Legacy — A  testator  directed   his  trustees  after 

his  death  to  pay  over  to  his  widow  one-half  of  his 
whole  means  and  estate,  or,  in  her  option,  to  t>ay  to  her  a 
free  yeariy  annuity  of  specific  amount,  and  to  deliver  to  her 
the  whole,  or  such  part  as  she  should  select,  of  his  household 
fnmitare,  etc,  m  her  ahednte  property,  or  further,  in  her 
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option,  to  make  payment  to  her  of  the  <'  whole  interest  and 
annual  produce  of  his  means  and  estate"  during  her  life. 
Held,  on  a  consideration  of  the  terms  of  the  settlement,  that 
the  bequest  of  furniture  was  an  adjunct  of  the  second  mode 
of  provision,  and  that  the  widow  who  had  elected  the  third 
alternative  provision,  was  not  entitled  to  the  furniture  as  her 
absolute  property,  but  only  in  liferent.  Special  Case — George 
Murray,  and  Others,  18th  July  1873,  p.  674. 

SUCCESSION— Trust— Legacy— Vesting—  Residue—  A  tes- 
tator directed  his  trustees  to  pay  the  yearly  interest  or  pro- 
duce of  a  sum  of  £6000  Bank  of  Scotland  stock  to  his  wife's 
niece,  and  in  the  event  of  her  predeceasing  her  husband,  which 
occurred,  to  pay  the  said  yearly  produce  to  him  during  his 
life,  and  on  the  death  of  the  survivor  of  them  he  directed 
*'  the  capital  of  said  stock  to  be  paid  or  transferred  to  their 
child  or  children  who  may  be  then  alive."  The  testator 
likewise  gave  directions  for  the  disposal  of  the  residue  of  his 
estate.  There  were  two  sons,  one  of  whom  predeceased  both 
parents,  and  the  other  survived  his  mother  and  predeceased 
his  father.  Hdd  (1.)  that  the  capital  of  said  stock  had  not 
vested  in  the  sons  or  either  of  them,  so  as  to  be  carried  by  their 
testamentary  deeds ;  and  (2.)  that  it  did  not  become  intestate 
succession,  but  went  to  the  residuary  legatees  of  the  testator. 
Special  Case,  Dymock's  Trustees  and  Others,  2Ist  Feb.  1873, 
p.  289. 

-^—  Trust  —  SurrogcUum  —  Annuity  —  Revenue  —  A  truster 
conveyed  his  whole  estate,  heritable  and  moveable,  in- 
cluding his  unentailed  lands,  to  trustees,  directing  them  to 
invest  and  accumulate  from  time  to  time  the  whole  free  pro- 
ceeds of  the  trust-estate,  and  as  soon  as  they  had  it  in  their 
power,  to  employ  the  trust  funds  in  the  purchase  of  lands. 
It  was  provided  that  the  trustees  should  continue  to  employ 
the  proceeds  of  the  trust-estate  in  this  way  for  twenty  years, 
commencing  from  the  first  term  after  the  truster's  death, 
and  upon  the  termination  of  that  period  they  were  directed 
to  entail  the  lands  so  purchased  in  favour  of  the  heirs  entitled 
to  succeed  to  the  entailed  estate  of  B.  By  a  subsequent 
codicil  the  truster  directed  his  trustees,  instead  of  investing 
the  rents  of  his  unentailed  lands  in  the  manner  before  men- 
tioned, to  pay  over  the  same  to  his  two  daughters  equally 
between  them,  and  to  the  survivor,  as  long  as  both  or  either 
of  them  should  be  alive.  One  of  the  daiighters  success- 
fully claimed  legitim,  and  thereby  forfeited  the  rents  pro- 
vided to  her.  It  was  found  by  previous  judgments  of  the 
Court  that  such  forfeiture  operated  during  her  lifetime  in 
favour  of  her  father's  trustees,  and  that  the  other  daughter 
was  entitled  during  the  lifetime  of  the  former  to  one-half  and 
no  more  of  the  said  rents.  The  truster  died  in  March  1834, 
and  the  daughter  who  had  claimed  legitim,  in  June  1862. 

Held  (I.)  in  a  question  with  the  judicial  factor  on  the  estate 
of  the  heir  in  ])ossession  of  the  entailed  estate  of  B.  during 
the  period  from  Whitsunday  1854  to  June  1862,  who  claimed 
the  revenue  of  the  trust- estate  from  Whitsunday  1854  to  the 
death  of  the  said  heir  of  entail,  including  the  forfeited  rents, 
that  the  trustees  were  bound  to  retain  the  said  rents  as  a 
surrogalum  for  the  sums  taken  from  the  capital  of  the  trust- 
estate  to  meet  the  claim  of  legitim,  and  to  apply  the  same  in 
the  purchase  of  lands  to  be  entailed. 

Held  (2.)  that  annuities  granted  by  the  truster  fell  to  be 
paid  for  the  period  subsequent  to  Whitsunday  1854,  out  of 
the  revenue  of  the  trust-estate,  and  not,  as  the  judicial  factor 
claimed,  out  of  capital. 

An  arrangement  having  been  made  between  the  trustees  and 
the  daughter  entitled  to  one-half  of  the  rents,  by  which  the 
former  made  permanent  repairs  and  improvements,  on  con- 
dition of  the  beneficiary  paying  interest  at  the  rate  of  J\  per 
cent,  for  18|  years  on  the  sums  so  advanced,  held  (3.)  that  as 
a  portion  of  the  percentage  so  paid  was  a  payment  to  replace 
capital,  the  judicial  factor  was  not  entitled  to  have  the  whole 
percentage  credited  to  revenue.  Trustees  of  the  first  Marquis 
of  Breadalbane  v.  Jamicson,  etc.,  16th  July  1873,  p.  656. 

Trust  for  behoof  of  Creditors  —  Title -- Radical   Right 

— A  truster  conveyed  his  whole  estate,  including  certain 
heritable  subjects  which  he  had  acquired  by  purchase,  to  a 
trustee  for  behoof  of  creditors,  with  power  to  realize  and  di- 
vide, but  under  the  burden  that  any  suq)lus  that  might  remain 
after  payment  of  debts  and  expenses  should  be  repaid  to  him. 


The  judicial  factor  upon  the  tnut-estate,  who  had  been  ap- 
pointed upon  the  death  of  the  trustee,  made  up  a  title  to  the 
heritable  subjects  by  declaratory  adjudication  and  entiy  ivith 
the  superior,  and  having  carried  out  the  purposes  of  the  trust, 
after  the  death  of  the  truster,  conveyed  the  residue  of  the 
estate  to  the  truster's  only  son,  who  was  imbecile,  with  the 
advice  and  consent  of  his  curator  bonis,  Unon  this  disposition 
the  said  son  was  infeft,  but  he  did  not  make  op  any  title  as 
heir  to  the  truster.  Held,  in  a  question  between  the  heir  of 
conquest  of  the  truster  and  the  heir  of  line  of  the  truster's  son, 
that  the  conveyance  to  the  trustee  did  not  diveet  the  truster 
of  the  feudal  title  to  the  subjects  conveyed,  but  merely  created 
a  burden  upon  that  title,  and  that  therefore  the  truster's  son 
was  not  lawfully  vest  and  seised  in  the  subjects  by  the  dis- 
position by  the  judicial  factor  in  his  favour  and  his  infeft- 
ment  following  thereon.  Gilmonr  r.  Gilmours,  3d  July 
1873,  p.  521. 

SUCCESSION— Vesting— Trust— A.  took  the  title  to  heritable 
subjects  which  he  had  purchased  in  the  names  of  certain 
persons  who,  by  deed  of  declaration  of  trust,  declared  that 
they  held  the  subjects  in  trust,  inter  alia,  for  payment  of  the 
free  yearly  proceeds  to  A.  during  his  life,  for  his  liferent  u» 
allenarly,  and  after  hb  death  to  his  wife,  if  she  survived  him, 
her  liferent  to  be  restrictable  to  such  extent  and  in  such 
manner  as  might  be  fixed  by  A. ;  and  after  the  determinatioa 
of  the  foresaid  liferents,  in  trust  for  A.'s  children,  in  such 
shares  and  proportions  as  might  be  fixed  by  A.,  and  failing 
such  apportionment,  share  and  share  alike ;  declaring  that 
the  fee  of  the  shares  should  be  payable  after  the  determina- 
tion of  the  said  liferents,  and  af  fcer  the  whole  children  who 
should  have  survived  A.  and  his  wife,  and  who  should  be 
alive,  had  attained  majority,  or  at  such  other  times  after  the 
determination  of  the  said  liferents,  as  should  be  fixed  by  A. 
A.  died,  survived  by  his  wife,  and  without  fixing  the  shares 
of  the  children.  Held  that  the  children's  shares  of  the  estate 
did  not  vest  till  after  the  death  of  the  widow*.  Gait  r.  MiQer 
etc.,  16th  July  1873,  p.  504. 

SUPERIOR  AND  VASSAL— See  Title  to  sue. 

Conditions  of  feu  —  Confirmation  —  Statute   31  sod 

32  Vict,  c  101  (Titles  to  Land  Consolidation  (Sootiaad) 
Act,  1868),  sects.  10,  98,  and  100,  and  Schedules  D. 
and  V.  No.  1 — The  heir  in  possession  of  an  entailed  estate 
was  empowered  to  grant  feus  thereof  by  a  private  Act  of 
Parliament,  obtained  in  1825,  which  imposed  certain  condi- 
tions under  which  the  feus  were  to  be  granted.  The  Act  also 
required  that  these  conditions  should  be  inserted  in  all  in- 
vestitures of  the  feus,  and  that  the  heir  of  entail  omitting  to 
do  so  should  incur  an  irritancy.  Held  (diss.  Lord  Deas)  that 
in  the  special  circumstances  of  the  case  the  provisions  of  tlie 
98th  and  100th  sections  of  the  Titles  to  Laud  Consolidatioii 
(Scotland)  Act,  1868,  did  not  debar  the  superior  from  insert- 
ing in  a  writ  of  confirmation  a  reference  to  the  conditions  pre- 
scribed by  the  private  Act.  Dick  Lauder  r.  Shiels,  17th  May 
1873,  p.  384. 

Tenure  —  Confirmation  by  Superior  —  Mid-impedi- 
ment —  Lands  were  feued  in  1696  and  sub-feued  in 
1722.  In  1808  the  mid-superior  conveyed  the  estate  of 
mid-superiority  to  the  proprietor  of  the  domtnittm  utiU, 
who  took  infeftment  upon  the  disposition  in  1811.  In 
1834  the  mid-superior,  upon  the  narrative  that  the  dijipositii'D 
of  1808  contained  an  obligation  to  infeft  a  9e  only,  *'  without 
prejudice  to  the  said  disposition  but  in  supplement  thereof," 
granted  in  favour  of  the  proprietor  a  second  disposition  of  the 
mid-eu])eriority  containing  an  obligation  to  infeft  a  »e  wl  (k 
se.  Upon  this  disposition  the  proprietor  was  infeft  in  1534 
In  1849  the  over-superior  granted  a  charter  of  confirmatioa 
of  the  dispositions  of  1808  and  1834  and  the  respective 
sasines  thereon.  Held  that  the  confirmation  of  the  infeft- 
ment of  1811  did  not  create  a  separate  estate  of  mid-su]ien- 
ority,  thereby  operating  as  a  mid-impediment  to  the  pabhc 
confirmation  of  the  disposition  and  sasine  of  1834,  but  that 
the  dispositions  of  1808  %nd  1834  were  to  be  read  together  as 
giving  the  disponee  a  good  title  to  the  mid-saperiority,  vidi 
a  double  manner  of  holding,  to  the  same  effect  as  if  the 
original  deed  of  1808  had  contained  that  double  manner  of 
holding.  Duke  of  Argyll  v.  Yoiin|^  etc,  23d  May  1873» 
p.  392. 
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SUPERIOR  AND  VASSAL— Writ  of  Confirmation— Error- 
Statute  10  and  11  Vict.  c.  48  (Transference  of  Lanrls  Acts, 
1847),  Schedule  D — In  a  cliarter  of  confirmation  granteil  in 
1849  an  instrument  of  sasine  confirmed  therein  was  described 
as  recorded  18th  December,  the  correct  date  of  recording  being 
18th  September  ;  the  date  of  the  instrument  itself  was  con- 
rectly  referred  to.  Held  that  the  error  did  not  render  the 
confirmation  invalid,  the  instrument  of  sasine  being  sufficiently 
identified.  Duke  of  Argyll  v.  Young,  etc.,  23d  May  1873, 
p.  392. 

SUPPLY  OF  WATER— vSee  Servitude. 

SURNAME  AND  ARMS— See  Entail. 

SURRENDER^See  Teinds. 

SURROGA  TUM—See  Succession.     Testament. 

SUSPENSION— See  Teinda  Index  of  Justiciary  Cases,  voce 
Crime. 


TEINDS— See  Proof. 

Augmentation — Valnation- 


-Reduction — Where  a  heritor 


who  held  a  valuation  of  her  teinds  had  neglectc<l  to  produce 
it  in  two  previous  localities,  in  consequence  of  which  her 
teinds  were  localled  on  in  excess  of  what  they  would  other- 
Mnse  have  been,  held,  in  a  new  locality,  in  which  the  valua- 
tion was  produced,  that  though  the  previous  localities  were 
final,  and  could  not  be  interfered  with  while  they  stoo<i 
unreduced,  yet,  in  localling  the  augmentation,  relief  might 
be  given  against  over-allocation  by  localling  such  an  aug- 
mentation merely  as  would,  in  addition  to  the  old  stipend 
|)ayable  by  her,  make  u])  a  total  stipend  corresponding  to 
her  valued  toind,  yet  so  as  not  to  interfere  with  the  final 
localities.  Robertson  and  Macknight,  7th  February  1873,  p. 
261. 

Bishops'    Teinds  —  Locality  —  Liability    and     Order — 

Heritable  right — The  Lortl  Advocate,  on  behalf  of  the  Crown, 
objected  to  two  localities  of  the  teinds  of  a  parish,  on  the 
ground  that  teinds  to  which  two  heritors  had  heritable  rights 
were  postponed  to  teinds  which  he  alleged  to  be  bishops' 
teinds  in  the  hands  of  the  Crown.  Held,  that  as  the  teinds 
in  the  hands  of  the  Crown  which  had  fallen  to  the  Crown  on 
the  abolition  of  Episcopacy,  had  never  been  erected  into  a 
temporal  lordship,  but  were  regularly  united  with  a  bishojjric 
in  1612,  and  were  inalienable  in  the  hands  of  the  bishop,  they 
were  bishops'  teinds,  and  as  such  entitled  to  the  privilege  of 
postponement  to  all  other  teinds. 

Observations,  per  Lord  President,  on  the  history  of  bishops' 
teinds,  and  on  the  nature  and  extent  of  their  privilege.  The 
Lord  Advocate  p.  Earl  of  Galloway,  etc.,  1 1th  July  1873,  p. 
647. 

Interim  Locality — Stipend — Act  of  Se<lerunt,  1809,  sect 

6— Process — Susjiension.  M*Neill's  Trustees  v,  Campliell, 
30th  May  1872,  p.  133. 

— ■ —  Locality — Res  Jtulicaia — Held,  that  a  question  once  de- 
cided in/oro  conientioso  and  causa  eofpiita  in  one  locality,  could 
not  be  o])ened  up  in  a  subsequent  locality  even  between  dif- 
ferent parties ;  but  that  a  heritor,  having  confessed  to  a  rental 
of  £409  in  one  locality,  was  not  ])reclu<led  from  leading  jiroof 
in  a  subsequent  locality  that  his  rental  had  diminished,  or 
from  leading  a  valuation  of  his  teinds.  The  City  of  Edin- 
burgh V.  The  Common  Agent  in  the  Locality  of  St.  Cuthbert's, 
Octol>er  16,  1872,  p.  10. 

Overpayments  —  Prescription  —  Subvaluation  —  Valu- 
ation and  Approbation — Locality — Derelinquishment — Sur- 
render— In  a  surrender  by  a  heritor  of  the  teinds  of  his  lands, 
which  was  objected  to  by  the  minister  on  the  ground  that  he 
ha<l  acquired  prescriptive  right  to  overpayments  out  of  the 
teinds  of  some  of  the  lands,  held  (1.)  on  the  authority  of  the 
case  of  Maderty,  9th  July  1817,  F.C.,  371,  that  where  pay- 
ments in  excess  of  subvaluations  had  been  made,  for  upwanls 
of  40  years,  under  final  decrees  of  locality  pronounced  prior 
to  approbations  of  the  subvaluations,  these  payments  must 
be  continued ;  (2.)  that  the  case  of  Maderty  did  not  apply 
to  cases  where  the  payments  in  excess  of  subvaluations  had 
been  made  for  the  prescriptive  period  under  a  decree  of 
locality  pronounced  subsequent  to  approbations  of  the  sub- 
▼aluationB,  and  that  the  minister  had  acquired  no  right  to 
these  payments ;  (3.)  (dnh.  Lord  Deas)  that  where  there  had 
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been  a  subvaluation  of  lands,  and  payments  in  excess  of  the  sub- 
valuation  had  been  made  for  upwards  of  forty  years  under  a 
subsequent  final  decree  of  locality,  but  the  subvaluation  had 
been  abandoned  and  a  valuation  by  the  High  Court  taken, 
the  overpayments  could  not  be  continued,  as  they  must  be 
held  to  be  out  of  stock  and  not  out  of  surplus  teind  as  in  the 
case  of  Maderty ;  and  (4.)  that  the  surrender  could  not  be 
sustained  as  reganled  the  lands  out  of  which  oveq)ayment8 
had  been  found  to  be  still  due.  Colquhoun  v,  Fogo,  18th 
July  1873,  p.  567. 
TEINDS — Subvaluation — Approbation  — Error  —  A  subvalua- 
tion of  the  teinds  of  three  jiarcels  of  land  was  obtained,  but 
the  proprietors  of  two  of  the  parcels  afterwards,  in  procuring 
approbations  of  the  subvaluations  of  their  lands,  by  mistake, 
divided  the  whole  amount  of  valued  teind  between  them, 
while  the  stipend  continued  to  be  paid  out  of  the  whole  three 
parcels  of  land.  Held,  in  a  question  between  the  minister 
and  a  heritor  who  had  become  proprietor  of  all  three  parcels 
of  land,  that  the  stipend  having  been  in  use  to  be  paid  as  a 
matter  of  fact,  out  of  all  three  parcels,  there  was  no  presump- 
tion that  the  payments  had  been  made  from  two  parcels  only. 
Colquhoun  v.  Fogo,  18th  July  1873,  p.  667. 

Proving  of  the  tenor — Sub* valuation — Casus  Amissionis — 

Adminicles  of  Proof — In  a  proving  of  the  tenor  of  a  sub- valu- 
ation of  teinds,  so  far  as  applicable  to  the  lands  of  A.,  a 
document  was  produced  puri)orting  to  be  a  rejKirt  by  the  Sub- 
commissioners  applicable,  inter  alia^  to  these  lands,  which  had 
been  long  in  the  custody  of  the  keeper  of  teind  records,  and 
which,  though  not  a  formal  and  probative  document,  had 
rejHsatedly  and  from  an  early  date  been  recognised  by  the 
Court  as  a  valid  and  authentic  sub-valuation,  but  which  was 
now  much  dilapidated  and  defaced,  particularly  in  the  part 
containing  the  valuation  of  the  said  lands,  and  which  wanted 
the  usual  docc^uet.  Held  (1.)  that  in  the  circumstances  no 
special  casus  amissioyiis  need  be  proved;  (2.)  that  although 
the  document  could  not  be  shown  to  have  been  duly  authen- 
ticated, it  had  been  so  long  recognised  by  the  Court  that  it 
must  be  accepted  as  genuine  until  formally  impeached;  and 
(3.)  that  its  tenor  was  sufiiciently  proved  by  comparing  its 
fragments  with  those  of  an  old  copy,  and  by  the  production 
of  decrees  of  locality  in  which  the  valuation  of  the  said  lands 
corresponded  to  that  in  the  fragments  of  the  original  and  in 
the  old  copy.  Duke  of  Ar^iyll  i».  Earl  of  Breadalbane,  17th 
May  1873,  p.  383. 

Surrender — Valuation — Over  Payment — Prescription — A 

heritor  led  a  valuation  which  ascertained  the  amount  of  his 
valued  teind  to  be  less  than  what  he  had  paid  for  upwards  of 
forty  years  previous  under  a  final  decree  of  locality,  and 
subsequently  obtained  reduction  of  the  said  decree  of  locality, 
under  the  reservation  that  it  must  subsist  as  the  interim  rule 
of  payment,  until  a  new  decree  of  locality  was  obtained. 
Held,  in  the  next  locality,  in  a  question  with  the  minister, 
that  the  heritor  was  entitled  to  surrender  his  valued  teind, 
beyond  the  amount  of  which  he  could  not  be  allocated  on  in 
the  final  locality  then  being  made  up.  Chisholm-Batten  and 
Husband  v.  Cameron,  16th  January  1873,  p.  207. 

Valuation — Process — Reduction — Where  a  summons  er- 
roneously concluded  for  approbation  of  the  sub-valuation  of 
one  portion  of  the  pursuers'  land  valued,  as  though  it  a])plied 
to  the  whole  of  said  lands,  and  decree  passed  in  al)sence — Held 
that  the  decree  was  not  one  causa  cofjnita,  and  that  the  pur- 
suers were  not  barred  from  reducing  it  on  the  ••round  that  it 
was  to  their  prejudice,  ami  had  proceeded  without  warrant. 
M'Neill's  Trustees  v.  Her  Majesty's  Officers  of  State,  etc.,  9th 
December  1872,  p.  131. 

Valuation — Rental  Bolls — Consent  of  Titular  and  Heritors 

— Held,  in  accordance  with  Harrison  Ainslie  and  Com|)any, 
June  6,  1869,  infra,  p.  134,  that  the  consent  of  the  minister, 
who  was  titular  of  three-fourths  of  the  teind  of  a  parish,  and 
tacksman  of  the  remaining  fourth,  was  sufficient  to  warrant 
the  sub-commissioners  in  giving  efifect  to  a  valuation  by 
*'  rental  bolls,"  though  the  bishop,  who  was  titular  of  the  said 
remaining  fourth,  was  not  directly  represented.  McNeill's 
Trustees  v.  Her  Majesty's  Officers  of  State,  etc.,  9th  December 
1872,  p.  131. 

Valoation — Rental  Bolls — Consent  of  Titular  and  Heritors 

— Held  that  it  was  no  objection  to  the  approbation  of  a  sub- 
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valuation,  which  had  1>eGn  made  by  "rental  bolls,"  that  the 
heritor  whose  lands  were  so  valued  was  not  proved  to  have 
consented ;  or  that  the  minister,  who  was  titular  of  three- 
fourths  of  the  teind  of  the  parish  and  tacksman  of  the 
remaining  fourth,  being  present  and  consenting,  the  bishop 
who  was  titular  of  the  said  remaining  fourth  was  not  directly 
represented.  Harrison  Ainslie  and  Co.  v.  Her  Majesty's 
Officers  of  State,  6th  June  1869,  p.  134. 

TENURE— See  Superior  and  Vassal. 

TESTAMENT— See  Property.     Succession. 

Mutual  Settlement — Revocation,  Power  of — Legatum  rei 

alienee — Surrogatum — Two  persons  executed  a  mutual  settle- 
ment of  their  estates  heritable  and  moveable,  each  in  favour 
of  the  other  in  liferent,  and  the  same  (lerson  in  fee,  with  a 
power  of  revocation  during  their  joint  lives.  Held  that  the 
survivor  was  entitled  to  alter  the  destination  of  the  fee  of  her 
own  estate,  including  her  share  of  an  heritable  subject  held 
pro  tndiviso  with  the  predeceaser. 

ITeldf  where  a  person  bequeathed  a  subject,  erroneously  suppos- 
ing it  to^  be  her  own,  that  the  legatee  was  not  entitled  to  any 
surrofjatum  out  of  the  general  estate  of  the  testatrix.  Special 
Case,  Traquair,  etc.,  1st  November  1872,  p.  28. 

TESTAMENTARY  WRITING— See  Succession. 

THEFT — See  Index  of  Justiciary  Cases,  voce  Crime. 

THIRLAGE— See  Servitude. 

TIDAL  RIVER— See  River. 

TITLE — See  Patent.     Property.     Succession. 

TITLE  TO  SUE— See  Process.     Property. 

Superior  and  Vassal — Reservation  in  Precept  of   Clare 

Constat — Service — A.  was  infeft  in  certain  lands  upon  a  feu- 
contracb  containing  no  reservation  of  mines  and  minerals. 
Upon  A.'s  death  his  son  was  infeft  upon  a  precept  of  cUire 
constat,  in  which  a  reservation  of  mines  and  minerals  was 
inserted  by  the  superior,  without  any  transaction  or  arrange- 
ment with  the  vassal.  The  lands  were  sold  by  A.'s  grandson. 
A.*8  great-great-grandson  having  subsequently  procured  him- 
self served  heir  in  special  of  A.  in  the  mines  and  minerals 
contained  in  the  lands,  brought  an  action  of  declarator  of  his 
right  to  the  minerals  against  the  present  superior  and  also 
against  proprietors  of  the  lands.  Held  that  nothing  remained 
in  hcereditate  jacente  of  A.,  the  reservation  in  the  precept  of 
clart  constat  being  altogether  inept,  and  that  consequently  the 
pursuer  had  no  title  to  sue. 

Held  (by  Ix)rd  Mure,  Ordinary),  that  a  general  service  was  not 
a  sufficient  title  to  sue  such  an  action.  Boyd  v.  Bruce,  etc., 
20th  December  1872,  p.  153. 

TONNAGE— See  Ship. 

TRADE  MARK — Maker's  Name — Where  the  name  of  a  manu- 
facturer of  an  ai-ticle  has  been  used  during  a  series  of  years 
exclusively  by  him  or  those  in  his  right  as  descriptive  of  the 
article  so  manufactured,  and  as  distinguishing  it  from  all 
others,  and  has  obtained  an  exclusive  meaning  in  the  trade 
as  signifying  the  articles  produced  by  him  or  them—  Held, 
that  though  there  is  no  patent,  and  other  parties  are  therefore 
entitled  to  manufacture  identically  the  same  article,  they  are 
not  entitled  to  sell  it  under  the  same  name,  but  that  a  maker's 
name  so  used  and  appropriated  is  just  as  good  a  trade  mark, 
and  one  as  exclusively  and  eflFectually  aj)propriated  by  him, 
as  if  it  were  a  trade  mark  not  consisting  of  a  word  at  all,  but 
of  some  particular  device  in  drawing.  Kimball  and  Morton  v. 
Singer  Manufacturing  Company,  14th  January  1873,  p.  201. 

TRAMWAYS  ACT,  1870— See  H.  of  L.  Index,  voce  Statute. 

TRANSFER  OF  SUBJECTS  INSURED— See  Fire  Insurance. 

TRUST — See  Annuity.     Bankrupt.     Process.     Succession. 

Annuity — Alimentary — Discharge — By   a  trust-deed  an 

annuity  was  bequeathed,  expressly  declared  to  be  alimen- 
tary and  not  assignable,  and  the  trustees  were  directed 
to  set  apart  and  lend  out  upon  satisfactory  security  such 
a  sum  as  would  yield  the  amount  of  the  annuity,  and  to 
take  the  title  of  the  security  in  their  own  names  in  trust  for 
j)ayment  of  the  annuity  during  the  life  of  the  annuitant,  and 
thereafter  for  payment  of  the  principal  sum  to  the  residuary 
legatee  named  in  the  deed.  The  other  purposes  of  the  trust 
having  been  fulfilled,  the  judicial  factor  on  the  trust-estate, 
with  concurrence  of  the  residuary  legatee,  petitioned  the 
Court  for  authority  to  wind  up  the  trust  and  pay  over  the 
residue  to  the  concurring  petitioner,  and  produced  a  discharge 


by  the  annuitant,  by  which  she  dischaiged  the  tmst-estate  of 
her  annuity  in  consideration  of  having  received  from  the 
residuary  legatee  a  personal  bond  for  an  annuity  of  the  same 
amount  in  which  the  alilnentary  dause  of  the  trust-deed 
was  repeated.  Held  that  the  arrangement  proposed  was  in 
violation  of  the  trust,  and  the  petition  dismissed.  Smith, 
Petitioner,  30th  May  1873,  p.  403. 
TRUST — Annuity — Residue — ^Terms  of  a  tmst-disposition  and 
settlement  under  which  it  was  held  that  an  annuity  fell  to  be 
paid  out  of  capital  if  the  income  of  the  trust  funds  proved 
insufficient  to  meet  it.  Special  Case,  Jolly  or  Kinmond,  etc, 
5th  February  1873,  p.  265. 

Powers  of  Trustees — Advances  to  children — A  truster  by 

his  settlement  directed  his  trustees  to  hold  his  estate,  first 
for  payment  of  an  annuity  to  his  widow,  and  upon  her  death 
to  divide  his  estate  equally  among  his  children,  directing 
them,  in  the  case  of  his  daughters,  either  to  hold  or  to  settle 
their  shares  for  behoof  of  the  daughters  in  liferent  allenarij, 
and  their  children  in  fee,  the  income  of  such  shares  being  de 
clared  alimentary  and  exclusive  of  jus  mariti.  The  trustea 
were  empowered  to  make  advances  to  a  certain  extent  to  the 
truster's  children  and  grandchildren,  such  advances  to  Ue 
imputed  to  their  shares  at  the  period  of  division.  The 
widow  repudiated  her  conventional  provisions  and  claimed 
her  legal  rights,  which  repudiation  and  claim  by  a  former 
judgment  was  held  to  have  accelerated  the  term  of  divisioD, 
80  as  to  make  it  the  duty  of  the  trustees  to  deal  with  the 
estate  as  if  she  were  naturally  dead.  Held  that  the  power 
of  making  advances  out  of  the  trust-estate  was  applicable 
only  to  the  period  before  division,  and  that  the  arrival  of 
that  period  made  it  no  longer  legally  possible  for  the  trustets 
to  exercise  the  powers  conferred  by  the  settlement.  Special 
Case,  Alexander's  Trustees  and  Others,  28th  June  1873,  p^ 
515. 

Statute  30  and  31  Vict.  c.    97    (Trusts    (Scotland)  Act, 

1867),  sect.  3 — Intention — Prohibition  to  sell — A  truster  dis- 
poned his  whole  means  and  estate  to  trustees  to  "apply  the 
trust  property,  excepting  my  landed  estates,  .  .  .  oo 
part  whereof  they  shall  have  liberty  to  sell  .  .  .  but  in- 
cluding the  rents  and  yearly  produce  of  my  said  landed 
estates,  in  payment  of  all  my  debts,  including  sums  falling  doe 
under  *'  a  bond  of  annuity  granted  in  favour  of  his  nephev. 
After  all  the  truster's  debts  had  been  paid,  the  trustees  were 
to  execute  a  deed  of  entail  of  his  landed  estates.  After  the 
truster's  death  it  was  discovered  that  the  whole  income 
from  his  estates  was  insufficient  to  meet  the  interest  (*f 
the  debts,  without  any  payment  being  made  under  the 
bond  of  annuity.  The  trustees  accordingly  presented  a 
petition  to  the  Court  under  the  **  Trusts  (Scotland)  Act. 
18G7,"  sect.  3,  for  authority  to  sell  a  portion  of  the  landed 
estates.  Held  that  the  truster  had  so  clearly  expressed  his 
intention  that  the  estates  should  not  be  sold,  that  the  prsyer 
of  the  petition  could  not  be  granted  under  the  wording  of 
the  section.  Arkley  and  Others  v.  Miln,  13th  June  1873,  p. 
430. 

TRUST  FOR  BEHOOF  OF  CREDITORS— See  SuccessioiL 

TRUSTEE— See  Bankruptcy.     Obligation.     Process.      PuUir 
Burden.     Succession. 

TRUSTEE,  DISCRETION  OF— See  Succession. 

TRUSTEE,  LIABILITY  OF— Discharge— Agent  and  Principal 
—Mora — A  testator  left  a  legacy  to  the   magistrates  and 
minister  of  a  burgh  for  behoof  of  the  poor.     When  the  \epcy     I 
became  exigible,  the  sole   surviving   executor  directed   hu     ^ 
agents  to  uplift  a  bond  due  to  the  trust-estate,  and  8o  mndi 
of  the  procee<ls  as  amounted  to  the  legacy  was  hehl  by  than 
for  the  pur|)ose  of  paying  the  same.     Payment  was  delayeti 
by  a  claim  by  the  Parochial  Board  to  the  legacy,  which  «? 
decided  under  a  submission  in  favour  of  the  magistrates  aoii     j 
minister.      Throughout   these   procee<lings   the   said   agenti     ; 
acted  for  all  i)arties  concerned.     A  discharge  was  prepaml. 
revisetl  by  the  executor,  and  signed  by  the  minister,  but  m't 
by  the  magistrates,  and  remained  in  the  agents'  hands.    AiUt 
the  award  an  arrangement  was  made  between  the  minister  i« 
the  one  hand,  who  assumed,  though  without  express  authority, 
to  act  for  the  magistrates  as  well  as  for  himself,  and  the 
agents,  on  the  other,  to  the  effect  that  the  money  shooH 
remain  as  a  new  investment  in  the  agents*  hands  at  a  specified 
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rate  of  interest  until  the  expenses  incurred  should  be  replaced. 
For  six  years  the  magistrates  hy  their  actings  acquiesced  in 
this  arrangement,  though  no  formal  resolution  to  this  effect 
could  be  discovered  in  their  books.  The  agents  then  became 
bankrupt,  and  the  money  was  lost  in  their  hands.  No  pro- 
cee<ling8  were  taken  by  the  magistrates  and  minister  or  their 
successors  against  the  executor  till  eleven  years  after  the 
bankruptcy  of  the  agents,  when  the  magistrates  and  minister 
then  in  office  brought  an  action  to  recover  the  legacy  from 
the  representatives  of  the  executor.  Held  that  l£e  legacy 
had  been  discharged,  and  that  no  claim  in  respect  of  it  sub- 
sisted against  the  representatives  of  the  executor.  Magis- 
trates and  Minister  of  Kintore  v,  Tait*8  Executors,  16th  May 
1873,  p.  376. 

TRUSTEES,  POWERS  OF— See  Succession. 

TUTORIAL  INVENTORIES— See  Process. 

TUTORS  AND  CURATORS,  APPOINTMENT  OF— See 
Parent  and  Child. 

u 

UNIFERSITAS—See  Succession. 

UNIVERSITY— Right  of  Women  to  instruction  and  gradua- 
tion—Statute 21  and  22  Vict.  c.  83,  Universities  (Scotland) 
Act,  1858,  sect.  12,  subsect.  2.  Jex  Blake,  etc.,  v.  The  Uni- 
versity of  Edinburgh,  27th  June  1873,  p.  476. 

USAGE— See  Servitude. 

USING  AND  UTTERING— See  Index  of  Justiciary  Cases,  ro«? 
Indictment 


VALUATION— See  Teind.     H.  of  L.  Index,  voce  Teinds. 
VALUATION  AND  APPROBATION— See  Teinds. 
VEROEXS  AD  hVOPIAM-See  Inhibition. 
VESTING— See  Husband  and  Wife.     Succession. 
VITIATING  AND  ALTERING  A  RECEIPT  FOR  MONEY— 

See  Index  of  Justiciary  Cases,  voce  Indictment. 
VOID  FROM  UNCERTAINTY— See  Succession. 
VOX  SION-ATA— See  Writ 

W 

WARRANTY— See  Insurance. 

WICKEDLY  AND  FELONIOUSLY  HAVING  CARNAL 
KNOWLEDGE  OF  A  WOMAN  WHEN  ASLEEP.  AND 
WITHOUT  HER  CONSENT,  BY  A  MAN  NOT  HER 
HUSBAND — See  Index  of  Justiciary  Cases,  voce  Indictment. 

WRIT— See  Revocation. 

Dispositive  Clause — Vox  Signata — Heritage— The  word 

"  dispone  "  is  a  vox  signata^  and  indispensable  to  a  conveyance 
of  heritage  in  deeds  executed  by  a  person  who  died  before  the 
passing  of  the  SUtute  31  and  32  Vict.  cap.  101  (Titles  to 
Land  Consolidation  Act,  1868).  Kirkpatrick  v.  Kirkpatrick's 
Trustees,  19th  March  1873,  p.  363. 

WRIT  OF  CONFIRMATION— See  Superior  and  Vassal 

WRIT  OR  OATH— See  Proof. 

WRITTEN  CONTRACT— See  Proof. 

WRITTEN  SLANDER— See  Reparation. 


VALUATION  APPEAL  COURT. 

ARABLE  LANDS  AND  WOODLANDS- Owner  and  Occupier 

— Value.    Assessor  of  County  of  Kinross  r.  Simpson,  9th  June 

1873,  p.  586. 
BANK   OFFICES— Value— Mode  of  stating  case.     Bank  of 

Scotland  v.  Commissioners  of  Supply  of  Burgh  of  Dundee,  9th 

June  1873,  p.  586. 

Value — Mode  of  stating  Case.  British  linen  Co.  v.  Com- 
missioners of  Supply  of  Burgh  of  Dundee,  9th  June  1873, 
p.  586. 

Value — Mode  of  stating  Case.    National  Bank  of  Scotland 

17.  Commissioners  of  Supply  of  Burgh  of  Dundee  9th  June 
1873,  p.  586. 

CHURCH  (EPISCOPAL)— Whether  «* Lands  and  Heritages?" 
Menzies  v.  Commissioners  of  Supply  of  County  of  Perth,  29th 
March  1873,  p.  585. 

GAS  WORKS — Value— Tenant's  profits.  Assessor  of  County  of 
Dumbarton  v.  Leven  Gas  Light  Co.,  29th  March  1873,  p.  585. 

Value— Tenant's  profits.  Assessor  of  County  of  Dum- 
barton v.  Renton  Gas-Light  Co.,  29th  March  1873,  p.  585. 

GOODWILL  OR  PRESTIGE  OF  A  SHOP  OR  STORE— 

Rent.     Glasgow  Iron  Co.,  etc.,  v.  Commissioners  of  Supply  of 

County  of  Lanark,  24th  March  1873,  p.  584. 
HARBOUR — Quay,  etc. — (wooden  erection  at  Carsethom,  on 

the  Nith,   12  miles  from   Dumfries) — Goods  exported  and 

imported — Rates  levied.     Nith  Navigation  Commissioners  v, 

Cooimissioners  of  Supply  of  Stewartry  of  Earkcudbright,  29th 

May  1873,  p.  585. 
HOUSE  AND  SHOP— (proportion  of  cumulo  rent  applicable  to 

house).     Assessor  of  County  of  Dumbarton  v.  Urie,  20th  May 

1873,  p.  685. 
LANDS    FOR  GRAZING— (let  annuaUy  by  pubUc  roup)— 

Value.     Assessor  of  County  of  Kinross  v.  Dawson,  9th  June 

1873,  p.  586. 
MOSS    OF    AN    ESTATE  — Lands  and    Heritages  —  Value. 

Forbes  v.  Commissioners  of  Supply  of  County  of  Banff,  20th 

May  1873,  p.  585. 
TENANT — Purchaser — (Tenant  became  purchaser  before  expiry 

of  lease) — Rent  or  value.     Grant  v.  Commissioners  of  Supply 

of  County  of  Ross,  29th  March  1873,  p.  585. 
VALUE — Dye   and    Print   Works — Comi)arison   with  similar 

works  let.      Assessor  of  County  of  Dumbarton  v,  Stirling, 

etc.,  17th  June  1873,  p.  587. 
Rent — (Farm  let  to  son  of  proprietor).   Assessor  of  0>unty 

of  Kinross  v.  Beveridge,  9th  June  1873,  p.  586. 


REGISTRATION  APPEAL  COURT. 

COUNTY  FRANCHISE— Parish  Schoolmaster— Statute  24  and 

25  Vict.  cap.  107,  sect.  18.     Home  v.  Paterson,  21st  October 

1872,  p.  14. 
Valuation  Roll — Assessor.    Sandilands  v.  Home,  21st  Oct. 

1872,  p.  14. 
Tenant's  title  —  Verbal  agreement  —  Power  to   sublet. 

Rutherford  v.  Dunn,  2l8t  October  1872,  p.  16. 
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APPEAL — Absence  of  Appellant  abroad — A  pnrsner  and  manda- 
tory having  lost  their  action,  a  petition  of  appeal  was  pre- 
sented to  the  Honse  of  Lords  three  years  after  final  judgment, 
the  pursuer  having  been  abroad  at  the  commencement  of  the 
action  and  ever  after — Held,  the  ap{>eal  was  in  time  within 
the  meaning  of  6  Geo.  iv.  c.  120,  sect.  25.  Forbes  v.  Trefusis 
and  Others,  16th  June  1873,  p.  388. 

ENTAIL — Fetters — Institute — General  Disposition  —  Special 
Destination — X  was  institute  under  a  deed  of  entail  of  the 
lands  of  C,  but  the  fetters  did  not  bind  her.  She  was  also 
owner  in  fee  of  an  estate  of  P.  In  her  general  settlement 
she  conveyed  all  her  estate,  heritable  and  moveable,  and 
particularly  the  estate  of  P,  to  G,  but  nothing  specially  was 
mentioned  as  to  the  lands  of  C — Held  (affirming  judgment), 
that  it  was  competent  to  show  by  the  actings  of  X  in  refer- 
ence to  the  estate  of  C,  that  she  believed  she  was  prevented 
from  disposing  of  that  estate,  or  at  all  events  did  not  include 
that  estate  in  her  general  settlement,  and  evidence  held 
sufficient  accordingly  to  show  that  it  did  not  pass  by  the 
settlement.     Glendouwyn  v.  Gordon,  19th  May  1873,  p.  183. 

Heir —  Burden — Marriage-contract — Annuity  —  Relief  — 

M.  in  1857  made  a  deed  of  entail,  and  bound  himself  and  his 
heirs  and  executors  to  free  and  relieve  his  lands  (the  entailed 
estate)  of  all  his  debts  and  obligations.  In  1867  he  executed 
an  antenuptial  contract  of  marriage,  providing  annuities  to 
his  third  wife,  and  in  security  bound  himself  to  infeft  her  in 
the  entaUed  estate,  which  was  done,  and  the  deed  reserved  an 
option  to  him  and  his  heirs  to  get  rid  of  the  burden  by  pur- 
chasing like  annuities  from  an  insurance  office.  M.  having 
died — Held  {reversing  judgment)  that  the  heir  of  entail  was 
entitled  to  be  relieved  of  the  annuities,  these  being  debts  and 
obligations  within  the  meaning  of  the  clause.'  Mackintosh  v. 
Mackintosh,  etc.,  19th  May  1872,  p.  180. 

LEASE — Minerals — Reduction  on  the  ground  of  sterility— G. 
obtained  a  lease  for  21  years  of  the  freestone  and  all  minerals 
and  substances  whatsoever  under  C.*8  lands.  No  rent  was  to 
be  paid  the  first  year,  and  there  was  a  breiik  at  the  end  of  the 
third,  seventh,  and  fourteenth  years.  G.  sjjent  four  years  in 
trying  experiments,  and  found  he  could  not  get  sufficient  free- 
stone to  work  the  lease  at  a  profit. 

Held  (affirming  judgment),  that  he  was  not  entitled  to  reduce 
the  lease  on  the  ground  of  sterility,  as  the  risk  of  quantity  is 
on  the  lessee. 

Semhley  the  rule  as  to  sterility  does  not  apply  to  a  mineral  lease. 
Gowans  v,  Christie,  14th  February  1873,  j).  167. 

MINERALS — Reservation — Feu -con  tract  as  to  Surface — In- 
jury to  Surface— Risk — B.,  the  owner  in  fee  of  laud,  by  feu- 
contract  sold  part  thereof  to  P.  for  building  purposes,  P.  ob- 
liging himself  to  build  and  maintain  a  house  thereon  of  a 
certain  style,  and  B.  reserving  to  himself  all  the  coal  and  mine- 
rals under  the  ground  feued,  with  power  to  win  and  remove 
the  same,  and  not  to  be  liable  for  any  damage  that  may  happen 
to  the  said  ground,  or  buildings  thereon,  by  the  working  of 
the  minerals.     At  the  date  of  the  feu-contract  both  parties 


knew  that  there  was  coal  below  the  ground.  P.  built  his 
house,  and  afterwards  the  whole  coal  was  about  to  be  worked 
and  carried  away,  leaving  no  support.  Held  {reversing  judg- 
ment), that  B.  was  entitled  to  work  and  cany  o£r  all  the  coal, 
though  the  .building  of  P.  might  thereby  be  destroyed,  P. 
having  taken  all  such  risk  on  himselL  Semble,  if  P.'s  houie 
were  to  be  destroyed  by  B-'s  working  of  the  mines,  P.  would 
not  be  bound  to  rebuild — {Per  Lord  Chancellor  and  Lord 
Colonsay.)     Henderson  v.  Andrew,  10th  March  1873,  p.  172. 

SHIP — Charter-party — Freight — Advance  by  Charterer — LO0 
of  Ship  —  W.  chartered  a  ship  to  proceed  to  Calcutta  and  load, 
and  then  proceed  to  a  port  in  the  United  Kingdom,  the 
charter-party  containing  this  clause  :  "  Sufficient  cash  for 
shi[)'s  ordinary  disbursements  to  be  advanced  the  master 
against  freight,  subject  to  interest,  insurance,  and  2\  per  ceni 
commission."  W.  at  Calcutta  advanced  to  the  master  £441, 
but  did  not  insure  the  ship,  and  she  was  totally  lost  during 
the  voyage.  Held  {affirming  judgment),  that  the  charier- 
party  implied  that  W.  was  to  seciue  his  advances  by  insurance, 
and  as  he  failed  to  insure,  he  was  not  entitled  to  repay meot 
by  the  owners  of  the  sum  he  advanced.  Watson  v.  Shank- 
land,  ete.,  16th  May  1873,  p.  179. 

STATUTE— Tramways  Act,  1870— Special  Act — Agreement 
incori>orated  in  Special  Act — The  Edinburgh  Tramway  Com- 
pany, on  applying  for  a  Special  Act  of  Parliament*  agreed  with 
certain  frontagers  on  their  line,  that  the  Tramway  Act,  1870, 
should  apply  to  their  Special  Act  "  as  if  the  same  were  a  pro- 
visional order."  This  agreement  was  made  part  of  the  Special 
Act  which  passed  in  1871,  and  the  Special  Act  authorised 
part  of  the  line  to  be  made  differently  from  the  Tramways  Act, 
1870.  Held  {reversing  judgment)  that  the  Tramways  Act, 
1870,  did  not  override  the  later  Act,  and  the  |irovisioDal 
order  referred  to  by  the  agreement  meant  a  confirmed  pri)- 
visional  order.  The  Edinburgh  Street  Tramways  Co.  v.  A  and 
C.  Black  and  Others,  28th  July  1873,  p. 

SUCCESSION— EntaU— Heirs-male— Heirs  whatsoever  of  tlie 
Body — A  destination  in  an  entail  was  to  F.  and  the  heirs-mak 
of  his  marriage  with  S.,  and  the  heirs-nude  of  their  bodies  re- 
spectively, whom  failing,  to  the  heirs  whateoever  of  the 
bodies  of  such  heirs-male  r^pectively,  whom  failing,  to  Um 
heirs-female  of  the  marriage  of  F.  and  S.,  ete.  Held  {afrm- 
ing  judgment),  that  the  only  daughter  of  the  eldest  heir-mak 
of  R  was  entitled  to  succeed  b.fore  the  second  son  and  beir- 
male  of  F.  Forbes  v.  Trefusis  and  Others,  16th  June  1873, 
p.  388. 

TEINDS — Valuation — Presumption — Identity  of  Lands — Pre- 
scription— The  plea  of  positive  prescrijition  is  inapplicable  to 
a  claim  to  the  benefit  of  a  valuation  of  teind,  this  being  neitber 
the  kind  of  title  nor  the  kind  of  possession  which  the  Statute 
requires. 

A  defence  of  alleged  valuation  of  teind  having  failed  for  wast 
of  identifying  the  lands  in  respect  of  which  the  teind  wai 
valued,  held  that  no  plea  of  negative  prescription  ia  admissihle. 
Paterson  v,  Macleod,  10th  July  1873,  p.  461. 
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APPEAL— Competency — Statute  20  Geo.  n.  c.  43  (Jurisdiction 
Act),  sects.  34  and  36 — Statute  34  and  35  Vict.  cap.  32,  sects. 
1 ,  2,  and  4 — A  certificate  by  the  clerk  of  court  on  a  com- 
plaint to  the  efi^ect  that,  f*n  appeal  having  been  taken  against 
the  sentence,  caution  had  been  found  to  his  satisfaction,  kdd 
not  a  sufficient  compliance  with  the  provisions  of  the  .34th 
section  of  the  "Jurisdiction  Act,"  there  being  no  judicially 
authenticated  evidence  that  an  appeal  had  been  taken  in 
open  court.     Appeal  dismissed  as  incompetent. 

Olmrvations  as  to  procedure  in  taking  appeals  under  that 
section.  Anderson  and  Others  v.  The  Procurator- Fiscal  of 
Perthshire,  28th  October  1872,  p.  22. 

Expenses  —  Procurator -Fiscal  —  Statutes    20    and    21 

Vict.  c.  148  (Local)  (Tweed  Fisheries  Act,  1857),  sect.  82; 
31  and  32  Vict.  c.  123  (Tweed  Fisheries  (Scotland)  Act,  1868), 
sects.  18,  38,  and  41  ;  27  and  28  Vict.  c.  53  (Summary  Pro- 
cedure (Scotland)  Act,  1864),  sect.  22 — Held  that  in  a  com- 
plaint brought  by  the  Procurator-Fiscal,  under  the  Summaiy 
Procedure  Act,  charging  a  contravention  of  section  18  of  the 
Salmon  Fisheries  (Scotland)  Act,  1868,  which  section  is 
incorporated  with  the  Tweed  Fisheries  Acts,  it  is  competent 
to  find  the  Procurator-Fiscal  liable  in  expenses  to  the  party 
complained  against,  if  found  not  guilty.  Walker  v.  Bathgate, 
4th  June  1873,  p.  508. 

Small-Debt    Court  —  Competency  —  Appeal    against    a 

Small-Debt  decree,  on  the  groimd  that  the  Sheriff-substitute 
had  ignored  or  misconstrued  a  provision  in  a  Local  Act, — 
dismissed  as  incomj[)etent.  Mosson  v.  Brash,  27th  September 
1872,  p.  5. 

Small-Debt  Court — Excess  of  Jurisdiction  —  Compe- 
tency— Poor — An  appeal  against  a  Small-Debt  decree  on 
the  ground  that  the  Sheriff-substitute  had  exceeded  his  juris- 
diction, or  otherwise  had  pronounced  an  incompetent  judg- 
ment, in  determining  that  a  certain  woman  was  »  pauper, 
though  the  roll  of  paupers  was  produced  to  prove  that  she 
was  not  on  the  roll — dismissed,  Paterson  v.  Mackay,  27th 
September  1872,  p.  5. 

COMPLAINT — Alternative  Penalties — A  complaint  simply 
praying  that  the  employed  be  summoned  and  adjudicated 
upon  under  sections  4  and  9  of  the  Master  and  Servant 
Act,  1867,  is  unobjectionable,  although  various  alternative 
penalties  are  set  forth  in  section  9.  Gait  v,  Ritchie,  16th 
July  1873,  p.  562. 

CRIME — Process — Suspension — Erasure  in  record  of  Inferior 
Court — An  interlocutor  of  a  Police  Court  continuing  a  criminal 
diet  to  the  22d  current  bore  to  be  dated  19th  May  187  ,  the 
day  of  the  month  being  written  on  an  erasure,  and  the  year 
omitted  to  be  filled  in.  The  accused  appeared  at  the  ad- 
journed diet,  pleaded  not  guilty,  and  after  trial  was  con- 
victed. A  suspension  of  the  conviction  was  brought  on  the 
ground  that  no  interlocutor  continuing  the  diet  was  pro- 
nounced and  signed  on  the  19th,  or  at  all  events  that  such 
interlocutor  was  vitiated  in  essentialibus,  and  the  libel  had 
therefore  fallen.  Held  that  the  accused,  having  appeared  and 
])leaded,  was  barred  from  founding  on  the  objection.  Smith 
V.  Graham,  16th  July  1873,  p.  563. 

Theft  —  Indictment  —  Relevancy  —  Locus  —  Where    a 

theft  was  charged  of  certain  calves  which  had  strayed  on  to  a 
public  road,  objections  to  the  relevancy  of  the  libel  (1.)  that 
there  was  undue  latitude  in  the  locus  libelled,  viz.,  '*  the  said 
public  road,*'  etc.,  "  or  elsewhere  in  the  county  of  Stirling 
to  the  i)rosecutor  unknown ; "  (2.)  that  the  crime  charged 
was  rather  breach  of  trust  and  embezzlement  than  theft, — 
rejyelUd.  H.  M.  Advocate  v.  Waugh,  15th  April  1873,  p. 
5C5. 

Theft  —  Previous    Conviction  —  Extract  —  Held    that, 

though  extracts  of  convictions  for  theft  ought  to  specify  the 
nature  of  the  articles  stolen,  yet  the  want  of  such  specification 
was  not  fatal  to  the  leception  of  an  extract,  but  that  the 


theft  to  which  it  related  should  be  assumed  to  be  of  the 
slightest  kind.  H.  M.  Advocate  w.  Wylie,  21st  April  1873,  p. 
507. 

EXPENSES— Debts  Recovery  (Scotland)  Act,  1867  (30  and  31 
Vict.  c.  96) — Fees  to  Procurators— In  an  action  brought 
under  the  Debts  Recovery  Act,  1867,  the  Sheriff-substitute 
gave  decree  for  expenses,  which  included,  in  addition  to  the 
statutory  fee  to  the  procurator  conducting  the  cause,  charges 
to  other  procurators  for  attending  a  commission  to  examine  a 
witness  resident  at  a  distance,  and  for  making  inquiries  as  to 
the  residence  of  a  witness.  Held  that  the  charges  were 
reasonable  and  necessary  in  conducting  the  case,  and  admis- 
sible under  the  Statute.  Steuarb  t^.  Bain,  27th  September 
1872,  p.  4. 

INDICTMENT— Relevancy— Fabrication  of  certificate  of  vac- 
cination— An  indictment  charging  a  medical  practitioner  with 
granting  a  false  certificate  of  vaccination,  bearing  to  be  a  cer- 
tificate in  terms  of  the  Act  26  and  27  Vict.  c.  108,  and 
wilfully  using  and  uttering  the  same  as  true,  knowing  it  to 
be  false,  by  transmitting  the  same  to,  or  lodging  it  with,  a 
registrar  of  births,  deaths,  and  marriages — held  to  be  a  relevant 
charge  at  common  law.  H.  M.  Advocate  v.  Webster,  24th 
September  1872,  p.  3. 

Relevancy — Falsehood,  fraud,   and  wilful  imposition — A 

charge  of  falsehood,  fraud,  and  wilful  imposition  held  not 
relevant,  in  respect  t^at  the  indictment  did  not  sufficiently 
connect  the  false  representation  alleged  to  have  been  made 
with  the  advantage  obtained.  H.  M.  Advocate  t;.  Wilkie,  13th 
September  1872,  p.  3. 

Relevancy — Vitiating  and  altering  a  receipt  for  money 

— Using  and  uttering — The  relevancy  of  an  indictment 
charging  "wickedly  and  feloniously  vitiating  and  altering 
any  receipt  for  money  with  intent  to  defraud;  as  also  the 
wickedly  and  feloniously  using  and  uttering  as  genuine  any 
vitiated  and  altered  receipt  for  money,  knowing  the  same  to 
be  vitiated  and  altered,  with  intent  to  defraud,"  sustained,  as 
setting  forth  a  crime  analogous  to  fo]*gery. 

Observations  per  Lord  Justice-Clerk  as  to  the  proper  form  of 
indictments  charging  such  an  offence.  H.  M.  Advocate  v, 
Hutchison,  28th  October  1872,  ]>.  20. 

Relevancy  —  Wickedly   and    feloniously    having    carnal 

knowledge  of  a  woman  when  asleep,  and  without  her 
consent,  by  a  man  not  her  husband — An  indictment  charging 
the  panel  with  "wickedly  and  feloniously  having  carnal 
knowledge  of  a  woman  when  asleep,  and  wiliout  her  consent, 
by  a  man  not  her  husband,"  was  objected  to  as  irrelevant, 
because  it  was  not  stated  in  the  minor  that  the  woman  was 
married  ;  and  also  because  the  minor  contained  the  words 
"did  attack  and  assault,"  which  it  was  contended  were  not 
covered  by  the  terms  of  the  major.  Objections  repelled. 
H.  M.  Advocate  v.  Thomson,  28th  October  1872,  p.  19. 

JURISDICTION— ZociM  delicti— A  domiciled  Englishman  was 
charged  with  having  by  means  of  letters  written  and  posted 
in  England,  induced  |)ersons  in  Scotland,  on  false  pretences, 
to  forward  goods  to  him  for  which  he  did  not  intend  to  pay — 
Held,  the  High  Court  of  Justiciary  in  Scotland  had  jurisdic- 
tion to  try  the  i)aneL  As  Scotland  was  the  country  in  which 
the  injured  persons  suffered,  and  in  which  the  fraudulent 
intention  pervading  the  whole  incidents  of  the  crime  took 
effect,  there  was  a  locus  delicti  there.  H.  M.  Advocate  v. 
Bradbury,  25th  July  1872,  p.  1. 

PERJURY — Minor — Objection  to  a  charge  of  i>erjury,  that  the 
action  in  which  the  alleged  crime  was  committed  was  incom- 
petent, being  directed  against  a  minor  whose  administrator-in- 
law  was  not  called,  repelled.  H.  M.  Advocate  v.  Richardson, 
7th  September  1872,  p.  3. 

PRIVATE  PROSECUTOR— Concourse  of  Lord  Advocate- 
Circumstances  in  which  it  was  held  that  no  sufficient  ground 
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bad  been  shown  to  justify  the  Court  in  ordaining  the  Lord 
Advocate  to  grant  his  concourse  to  a  prosecution  at  the 
instance  of  a  private  party,  or  in  allowing  the  private  party 
to  proceed  with  a  prosecution  at  his  own  instance,  and  with- 
out the  concourse  of  the  Lord  Advocate. 

Observed  (per  Lord  Justice-Clerk),  that  in  considering  such  an 
application,  where  so  long  a  period  of  time  as  nearly  20  years 
had  elapseil,  the  hardship  to  the  accused  must  be  considered. 
Mackintosh,  Petitioner,  4th  November  1872,  p.  5  L 

PROOF— Admissibility  of  Witness— Husband  and  Wife— Ir- 
regular Marriage — In  his  declaration  a  panel  had  stated  that 
one  of  the  witnesses  for  the  Crown  was  not  his  wife,  though 
she  had  lived  with  him  for  some  time.  When  the  witness 
was  called,  however,  it  was  objected  for  the  panel  that  she 
was  his  wife  according  to  Scotch  law,  though  not  regularly 
married,  and  that  therefore  she  was  not  a  competent  witness. 
An  examination  in  initialibiM  was  allowed,  reserving  the  ques- 
tion as  to  the  relevancy  of  the  objectiou.  Held,  on  a  con- 
sideration of  her  evidence,  that  it  did  not  support  the  ground 
of  objection,  and  objection  accordingly  repelled. 

Qaestion,  whether  it  was  competent  to  entertain  evidence  of  an 
irregular  marriage,  brought  incidentally  in  the  course  of  a 
trial,  for  the  purpose  of  disqualifying  a  witness.  H.  M. 
Advocate  v.  Reid,  11th  April  1873,  p.  504. 

RELEVANCY— Indictment— Falsehood,  Fraud,  and  wilful 
Imposition — An  interdict  charging  the  panel  with  "false- 
hood, fraud,  and  wilful  imposition,"  in  so  far  as  he  •**  ha\'ing 
formed  a  fraudulent  and  felonious  scheme  of  obtaining" 
articles  the  property  of  others  '*  on  false  pretences  without 
paying  or  intending  to  pay  therefor,  and  appropriating  the 
same  to  *'  his  own  uses  and  pnrposes,  objected  to  as  irrelevant, 
because  the  circumstances  as  set  forth  amounted  at  most  to  a 
fraud  effected  by  unfair  dealing  in  private  transactions, 
which  was  no  crime  in  England,  where  the  fraud  was  con- 
ceived and  the  goods  appropriated,  and  also  that  there  was  no 
mention  in  the  libel  of  the  assumption  of  a  false  character  or 
giving  of  a  false  story,  the  only  crime  charged  being  an  inten- 
tion not  to  i)ay.  Objection  repeUed.  H.  M.  Advocate  v. 
Bradbury,  25th  July  1872,  p.  L 

SH ERI FF — Jurisdiction — Domicile — Adjacent  Counties— The 
ordinary  place  of  business  of  a  shipbuilding  company  con- 
sisted of  a  piece  of  ground  intersected  by  the  boundaries  of 
two  counties,  two-thirds  of  the  area  lying  in  one  county, 
in  which  also  was  the  entrance  to  the  pay-clerk's  office, 
while  the  pay-clerk's  desk  and  window  at  which  the  workmen 
were  paid  wore  in  the  other  county.  Held,  in  an  action  against 
the  company  by  workmen  in  their  employment,  that  the  Sheriff 
of  the  latter  county  had  no  jurisdiction  over  the  defenders. 
Conuell  and  Co.  v.  Dcmi^ie,  etc.,  26th  April  1873,  p.  507. 


STATUTE  22  AND  23  VICT.  C.  70  (TWEED  FISHERIES 
AMENDMENT  ACT,  1859).  SECT.  6— Illegal  fishing -Close 
Time — Held  that  taking  a  dead  salmon  out  of  the  water  dur- 
ing the  annual  close  time  is  not  an  offence  chargeable  under 
the  6th  section  of  the  ''Twoed  Fisheries  Amendment  Act, 
]  859,"  the  prohibition  in  that  section  being  applicable  to  the 
taking  of  live  fish  only.  Bathgate  v,  M 'Arthur,  15th  April 
1873,  p.  506. 

SUSPENSION— Statute  26  and  27  Vict.,  c.  65  (Volunteer  Act, 
1863),  sects.  24,  27,  and 48— The  terminAtion  of  the  Volunteer 
year,  during  which  each  volunteer  is  required  to  render  him- 
self an  efficient,  by  attending  a  specified  number  of  drills,  etc , 
in  order  to  obtain  the  Government  capitation  grant  for  his 
corps,  was  by  order  in  Council,  dated  15th  October  1872, 
altered  from  30th  November  to  3l8t  October,  but  under  the 
provision  that  **the  drills  of  November  1871  and  November 
1872  shall  be  reckoned,  if  need  be,  to  complete  the  number  of 
drills  needed  for  the  efficiency  of  a  Volunteer  for  the  year  end- 
ing 31st  October  1872."  The  commanding  officer  of  a  corps, 
in  whose  order-book  no  drills  were  fixed  for  the  month  of 
November  1872,  presented  a  complaint  before  two  Justices  of 
the  Peace,  under  the  Volunteer  Act,  1863,  sects.  27  and  48, 
against  members  of  his  corps  to  obtain  the  imposition  of  the 
fine  for  non-efficiency  imposed  by  the  rules  of  the  cor{« 
framed  in  accordance  with  the  Volunteer  Act,  1863,  sect.  24. 
The  complaint  was  presented  on  14th,  and  sentence  pro- 
nounced on  18th,  November.  Held  that  the  complaint  wai 
premature,  having  been  presented  before  the  expiry  of  the 
month  of  November  1872. 

Question,  Whether  the  commanding  officer  had  proceeded  com- 
petently under  the  Statute,  and  should  not  have  imposed  the 
penalty  himself  under  the  rules  of  his  own  corps,  and  then 
have  gone  to  the  Justice  of  Peace  for  the  purpose  of  recover- 
ing it  only.  Haaszard,  etc.,  v.  Murdoch,  3l8t  January  1873, 
p.  237. 

SUSPENSION— Statute  30  and  31  Vict.  cap.  141  (Master  and 
Servant  Act,  1867),  sects.  4,  9,  13 — Fine — ^The  Master  and 
Servant  Act,  1867,  empowers  the  Court  before  whom  a  com- 
plaint is  laid,  if  the  same  is  found  proven,  to  award  compen- 
sation to  the  complainer,  or  to  impoae  a  fine,  and  if  a  fine  ii 
imposed,  they  may  direct  that  a  part,  but  not  exceediog 
one-half,  be  ap])lied  to  compensate  the  complainer.  In  a 
conviction  under  the  Statute,  the  Justices  adjudged  the 
person  complained  against  to  pay  a  fine  to  the  complainer. 
Held,  in  a  suspension  of  the  sentence,  that  the  convicUoo 
was  bad,  in  respect  that  the  entire  fine  was  directed  to  be 
paid  to  the  complainer,  contrary  to  the  terms  of  the  Statute. 
Gait  V.  Kitchie,  16th  July  1873,  p.  562. 
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STATUTES  36  and  37  Vict,  affecting  Scotland,  or  otherwise  of  importance, 
Session  of  Parliament^  1872-1873. 

[See  Public  General  Statutes  aflFecting  Scotland,  36  and  37  Vict.  1871  :  William  Blackwood  and  Sons,  Edinburgh.] 


CUSTOMS — Act  to  grant  certain  Duties  of  Customs  and  In- 
land Revenue,  and  to  alter  other  Duties.     Cap.  18. 

DEFENCE  ACTS,  1842  AND  I860 -Act  for  the  Amendment 
of  the.     Cap.  72. 

EXTRADITION  ACT,  1870 —Act  to  amend  the.     Cap.  60. 

GAS  AND  WATER  WORKS  FACILITIES  ACT,  1870— 
Act  to  extend  and  amend  the  provisions  of  the.     Cap.  89. 

HIGHLAND  SCHOOLS— Act  to  make  better  provision  respect- 
ing certain  sums  payable  to  Schoolmasters  of  Highland  Schools 
under  the  Act  of  the  Session  of  the  first  and  second  years  of 
the  reign  of  Her  present  Majesty,  cap.  87,  entituled,  "An  Act 
to  facilitate  the  Foundation  and  Endowment  of  additional 
Schools  in  Scotland."     Cap.  53. 

INLAND  REVENUE— See  Customs. 

LA  W- AGENTS — Act  to  amend  the  law  relating  to  Law- Agents 
practising  in  Scotland.     Cap.  63. 

LAWS — Act  to  continue  various  expiring  laws.     Cap.  75. 

MERCHANT  SHIPPING  ACTS— Act  to  amend  the.  Cap. 
85. 

MILITIA — Act  for  extending  the  period  of  service  in  the 
Militia,  and  for  other  purposes.     Cap.  68. 

PENSIONS  COMMUTATION  ACT,  1872— See  Telegraph 
Acts. 

PORTPATRICK— Act  to  repeal  the  Acts  relating  to  the  Har- 
hour  of  Portpatrick  in  Scotland,  and  to  vest  the  Lighthouse 
of  Portpatrick  in  the  Commissioners  of  Northern  Lighthouses. 
Cap.  11. 


RAILWAYS — Act  to  make  further  provision  for  the  regulation 
of.     Cap.  76. 

RAILWAY  AND  CANAL  TRAFFIC  ACT,  1854— Act  to 
make  better  provision  for  carrying  into  effect  the  Railway 
and  Canal  Traffic  Act,  1854,  and  for  other  purposes  con- 
nected therewith.     Cap.  48. 

STATUTE  LAW— Act  for  further  promoting  the  revision  of 
the  Statute  Law,  by  repealing  certain  enactments  which  have 
ceased  to  be  in  force,  or  have  become  unnecessary.     Cap.  91. 

SUPERANNUATION  ALLOWANCES  AUD  GRATUITIES 
— Act  to  amend  the  law  relating  to  the  grant  of  Superannua- 
tion Allowances  and  Gratuities  to  certain  persons  who  entered 
the  i^ermanent  Civil  Service  of  the  State  between  the  passing 
of  the  Superannuation  Act,  1859,  and  the  4th  day  of  June 
1870.     Cap.  23. 

TELEGRAPH  ACTS— Act  for  explaining  the  Telegraph  Acts, 
1868  to  1871,  and  for  enabling  a  further  sum  to  be  raised  for 
the  purposes  of  the  said  Acts  and  of  the  Pensions  Commuta- 
tion Act,  1872.     Cap.  83. 

TURNPIKE  ACTS— Act  to  continue  certain  Turnpike  Acts 
in  Great  Britain,  to  repeal  certain  other  Turnpike  Acts,  and 
for  other  purposes  connected  therewith.     Cap.  90. 

VOLUNTEER  FORCE,  ROYAL  NAVAL  ARTILLERY— 
Act  to  provide  for  the  establishment  of  a  Royal  Naval  Artil- 
lery Volunteer  Force.     Cap.  77. 

WOODS,  FORESTS,  Era— Act  for  making  provision  as  to 
certain  portions  of  Her  Majesty's  Woods,  Forests,  and  Land 
Revenues,  and  for  other  purposes  relating  thereto.  Cap. 
36. 


EDlMRURaH  :   TnOMAS  AND    ARCHIBALD  OONSTABLE,   QUEEN  8   PRINTERS,    APPOINTED  DT    HER  MAJE8TT. 
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BEING  EEPOETS  OF  CASES  DECIDED  IN  THE  COUET  OF  SESSION,  etc. 


September  20,  1873. 

inverness  autumn  circuit. 

GuNN,  Defender  and  Appellant^  v.  Taylor, 

Pursuer  and  Respondent 

Sheriff— Appeal  to  Circuit  Court -StatuU  1  Vict,  c.  41  (Small 
Debt  Act,  1837),  sect,  31,  and  1579,  c.  S3— Incompetency^ 
PrescrijHion,  Triennial — A  tradesman  having  obtained  decree 
in  the  Small-Debt  Court  for  the  amount  of  an  account,  the 
last  item  in  which  was  dated  12  years  before  the  action  was 
raised,  the  defender  appealed  to  the  Circuit  Court,  alleging  in 
substance  that  the  Sheriff  had  disregarded  the  Act  introduc- 
ing the  triennial  prescription,  having  given  decree  without 
the  defender's  writ  or  oath,  and  without  any  admission  of 
restingowing  by  him.  Remit  made  to  the  Sheriff  to  inquire 
into  the  procedure  in  the  case. 

Tins  was  an  appeal  from  a  judgment  pronounced  in  the 
Small-Debt  Court  at  Wick.  The  action  was  raised  at  the 
instance  of  Taylor,  a  clothier  in  Wick,  against  Gunn,  a 
fisherman,  and  concluded  for  payment  of  an  account  for 
clothes,  the  last  item  in  which  was  dated  in  1861.  In 
the  note  of  appeal  it  was  stated  that  at  the  calling  of  the 
case,  the  Sheriflf-substitute  heard  parties  viva  vocey  and 
that  the  defender  (appellant)  did  not  admit  the  amount 
sued  for.  It  was  further  averred  that  though  the  account 
was  ex  facie  prescribed,  the  Sheriflf-substitute,  on  the  appel- 
lant tendering  his  oath,  referred  the  resting-owing  of  the 
account  to  the  oath  of  the  pursuer  (respondent),  instead 
of  to  the  oath  of  the  defender,  and  had  given  decree  on 
the  oath  of  the  pursuer,  without  either  writ  or  oath,  and 
without  any  admission  by  the  appellant  of  resting-owing. 
On  this  statement  the  appellant  pleaded  that  the  Sheriff- 
substitute's  judgment  should  be  recalled  on  the  ground  of 
incompetency,  or  of  a  wilful  deviation  from  statutory 
enactment  involving  substantial  injustice. 

Argued  for  the  appellant,  that  the  case  fell  under  the 
principle  of  the  case  of  Murray  v,  Mackenzie,  21st  April 
1869,  Couper,  vol.  i.  p.  247,  ante  vol.  xli.  p.  394. 

For  the  appellant  it  was  argued  that  disregard  of 
the  provisions  of  the  Act  anent  the  triennial  prescription 
is  not  a  competent  ground  of  appeal — Buchanan  v, 
Glasgow  Water  Works  Commissioners,  Glasgow  19th 
September  1862,  Irvine,  vol.  iv.  225  ;  and  further,  it  was 
denied  that  the  oath  of  the  appellant  had  not  been  taken. 

Lord  Ardmillan  remitted  to  the  SheriflT  of  the  county, 
whom  failing,  to  the  Sheriflf-substitute,  to  inquire  into  the 
procedure  in  the  case,  and  particularly  whether  the  pur- 
suer and  the  defender,  or  either  of  them,  had  been  ex- 
amined on  oath,  and  to  reportj^to  the  High  Court  of 
Justiciary. 

The  case  was  afterwards  settled. 

Lord  Ardmillan. — Act.  (for  Appellant)  Thorbum;  Davidson 
and  Scott,  Invemesa,  Agents. — AU,  Rutheifurd;  James  Ross, 
Agent, — Circuit  Clerk. 
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Lords  Benuolme,  Ardmillan,  and  Ormidale. 


October  20,  1873. 
Thomas  Youno,  Objector  and  Appellant^  v,  John 
NEWBiQGiNa,  Respondent. 
County   Franchise — Lease — Succession — Assignation — Statute    2 
and  3  Will  /F.,  c.  65,  sect.  9 — Assignees  to  a  lease  under  a 
mortis  causa  settlement,  who  had  possessed  the  farm  for  nine 
months,  with  the  knowledge  of  the  landlord,  and  without 
ohjection  on  his  part,  notwithstanding  a  clause  in  the  lease 
excluding  assignees — held  entitled  to  be  registered  as  voters 
in  the  county  under  sect  9  of  the  Reform  Act,  1832. 
John  Newbiggikg  was  entered  on  the  assessor's  list  for 
the  county  of  Peebles  as  **  Joint-Tenant  and  Occupant, 
Farm  of  Corstane,  United  Parishes  of  Kilbucho,  Brough- 
ton,  and  Glenholm  ; "  and  his  brothers,  Thomas  Newbig- 
ging  and  William  Newbigging,  were  each  separately  there 
entered  in  the  same  terms.     The  entry  in  the  valuation- 
roll  was  as  follows  : — (Description  of  subject)  "  Farm  of 
Corstane."     (Proprietor)   *'  Arthur  James  Macqueen   of 
Braxfield."     (Occupiers)   "John  Newbigging,   Thomas 
Newbigging,  and  William  Newbigging.''    (Tenant  under 
lease  of  nineteen  years,  and  less  than  fifty-seven  years) 
"  Same."     (Rent)  "£196,  ITs.". 

The  farm  was  let  to  James  Newbigging,  the  father  of 
the  parties,  and  to  his  heirs,  by  Mr.  Robert  Macqueen, 
the  proprietor,  by  nineteen  years'  lease,  dated  1 7th  and 
18th  June  1858.  The  lease  contained  a  "  clause  ex- 
pressly excluding  assignees  and  sub-tenants."  James 
Newbigging  died  on  6th  November  1872.  He  left  a 
mortis  causa  disposition  and  settlement  dated  1st  October 
1872,  whereby  the  said  lease  was  assigned  to  his  above- 
named  sons,  John,  Thomas,  and  William,  none  of  whom 
was  the  heir;  and  the  deed  (which  also  conveyed  to 
them  his  whole  other  estate  and  e£fects,  heritable  and 
moveable,  and  appointed  them  his  sole  executors)  like- 
wise contained  the  following  clause  in  reference  to  his 
only  other  sons,  Joseph  and  James  Newbigging,  one  of 
whom,  Joseph,  was  his  eldest  son  and  heir-at-law, — "  and 
I  hereby  declare  and  explain  that  I  have  already  given  to 
Joseph  Newbigging  and  James  Newbigging,  my  only 
other  children,  their  full  shares  of  my  heritable  and  move- 
able means  and  estate,  and  therefore  that  they  are  not  in- 
cluded in  these  presents;  and  I  further  hereby  declare 
that  1  have  no  claim  against  either  of  them."  The  deed 
was  prepared  by  Mr.  Blackwood,  writer,  Peebles,  as  agent 
for  the  late  tenant,  with  the  full  knowledge  and  approba- 
tion of  the  heir.  Mr.  Blackwood,  as  agent  for  the  family, 
attended  the  funeral,  when  the  deed  was  read  in  presence 
of  the  heir,  and  he  acquiesced  in  it. 
John  Newbigging,  along  with  his  brothers,  Thomas  and 
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William  Newbigging,  im mediately  thereafter  entered  into 
possession  of  the  farm  under  the  deed,  and  had  ever  since 
80  continued  in  the  occupation  of  it,  without  evidence  of 
objection  from  any  quarter,  except  the  present  objection 
to  him  as  a  voter ;  and  Mr.  Blackwood,  who  was  also  local 
agent  for  the  landlord,  had  been  all  along  in  the  know- 
ledge of  this. 

A  receipt  was  produced  for  the  Martinmas  rent  1872, 
in  the  following  terms  : — 

"Received  from  John  Newbigging  the  sum  of  ninety-eight 
pounds  8s.  6d.,  rent  for  the  lands  of  Corstane  up  to  Martinmas 

1872.  A.  J.  Macqueen. 
"  17th  Deer.  1783." 

On  30th  August  1873,  the  landlord  endorsed  on  a  copy 
of  the  mortis  causa  settlement,  a  holograph  ratification 
thereof : — 

**Hardington  House,  SOth  August  1873. 

"  I  hereby  consent  to  the  assignation  in  favour  of  John  New- 
bigging, Thomas  Newbigging,  and  William  Newbigging,  of  the 
current  lease  of  the  farm  of  Corstane,  contained  (said  assignation) 
in  the  disposition  and  settlement  of  James  Newbigging,  late 
tenant  of  the  said  farm,  of  which  the  preceding  is  a  copy. 

•*A.  J.  Macquebn." 

There  was  also  produced  a  confirmation  dated  5th  April 

1873,  in  favour  of  John,  Thomas,  and  William  Newbig- 
ging, as  executors  of  their  father  under  the  mortis  causa 
settlement. 

It  was  objected  by  Thomas  Young  that  the  joint  tenancy 
of  the  said  John  Newbigging  had  not  subsisted  for  twelve 
months  prior  to  31st  July  1873,  and  that  he  was  not 
entitled  to  the  benefit  of  the  succession  clause  of  section  9 
.  of  the  Refoi-m  Act,  1832. 

The  Sheriflf  held  that  John  Newbigging  having  been 
placed  on  the  assessor's  list  in  respect  of  a  qualification  as 
joint  tenant  and  occupant,  of  sufficient  amount  to  confer 
the  franchise  under  section  9  of  the  original  Reform  Act, 
1832,  he  was,  in  the  circumstances  above  stated,  entitled 
to  the  benefit  of  the  succession  clause  of  that  section,  and 
so  to  be  now  registered,  notwithstanding  his  joint  tenancy 
bad  not  subsisted  for  twelve  months  prior  to  31st  July 
1873,  and  he  therefore  repelled  the  objection. 

The  qualification  of  Thomas  and  William  Newbigging 
depended  on  the  same  question  of  law. 

The  objector  appealed  and  argued — 

The  right  of  John  Newbigging  was  defeasible  by  the  land- 
lord, and  was  therefore  not  Qie  kind  of  right  to  which  the  9th 
section  of  the  Act  of  1832  referred.  The  ratification  by  the 
landlord  granted  on  Slst  August  1873,  could  not  beheld  to  have 
a  retrospective  efiect,  and  even  if  it  had,  it  could  not  be  looked  at 
in  determining  the  question  whether  the  assessor  did  right  or 
wrong  in  putting  Newbigging^s  name  upon  the  roll. 

Replied — 

The  right  to  object  was  personal  to  the  landlord,  and  even 
avart  from  the  ratification  he  must  be  held  to  have  abandonecl 
that  right.  In  any  view  Newbigging's  title  became  unexcep- 
tionable from  the  date  of  the  ratification.  The  case  being 
founded  on  the  succession  clause  of  the  Statute,  which  did  not 
require  any  period  of  previous  possession,  it  was  sufficient  that 
Newbigging  had  a  good  title,  when  the  Sheriff  proceeded  to  give 
judgment. 

At  advising — 

Lord  Bknholmk. — I  am  of  opinion  that  the  Sheriff's  decision 
is  right. 

Lord  Ardbullan. — I  am  of  the  same  opinion.  I  lay  out  of 
view  the  receipt  and  ratification  by  the  landlord.  It  is  unneces- 
sary to  give  an  opinion  as  to  the  retrospective  operation  of  docu- 
ments given  so  recently.  I  view  the  case  as  if  these  documents 
had  not  been  given.  It  is  clear  that  this  is  not  a  case  where  the 
joint  tenancy  was  created  by  the  act  of  the  landlord.  It  is  a  case 
of  succession  under.a  mortis  causa  deed.  .  It  is  well  settled  that  an 


assignation  of  a  lease  where  assignees*  are  excluded,  is  not 
only  good,  if  the  landlord  consents  when  he  might  have  objected, 
but  is  gootl  till  the  landlord  objects,  and  unless  the  landlord  ob» 
jects.  It  is  jus  tertii  for  any  one  else  to  object.  Where  the  assig- 
nee has  taken  possession  under  such  a  deed,  and  that  posses- 
sion has  been  known  for  some  months  to  the  landlord,  or  to  his 
factor,  and  no  objection  taken,  then  the  landlord  cannot  after- 
wards  take  the  objection  that  the  assignation  was  exduded  by 
the  lease. 

Lord  Ormidale. — I  adopt  the  view  of  Lord  ArdmiUaiL 
The  claimant  had  under  a  mortis  causa  deed  entered  into  posses- 
sion of  the  farm  with  the  knowledge,  and  it  must  be  presumed 
with  the  acquiescence  of  the  landlord.  After  allowing  him  to 
possess  for  several  months,  during  which  he  has  probably  entered 
into  various  arrangements  and  contracts  on  the  footing  of  hii 
being  tenant,  the  landlord  could  not  have  objected  to  the 
assignation.  Can  it  be  doubted  that  this  tenant  could  hare 
brought  an  action  as  assignee,  if  he  had  been  under  the  necessity 
of  doing  so,  for  the  purpose  of  defending  himself  in  possession 
against  an  intruder  for  example  ?  I  think  not.  In  questions  with 
aU  thinl  parties,  such  as  the  objector  in  this  case,  the  title  of  the 
voter  would  be  held  to  be  good  till  the  contrary  was  proveA 
I  am  very  clear  that  no  good  objection  has  b^n  establiihed 
here  against  the  title  of  the  voter. 

Affirm, 

October  20,  1873. 
William  Rutherford,  Objector  and  Appellant,  v.  Johs 

Patbrson  Wilson,  Respondent. 
County  Franchise^Staiute  24  and  25  Vict  c.  83  {Covniy  Volm 
Act),  sects,  8,   44  and  Schedule  B,  No,   l— Assessor's  IM- 
Designation  of  Voter — A  person  was  entered  in  the  assestori 
list  as  having  become  entitled  to  vote  in  a  county  in  respect 
of  an  ownen^p  qualification.     The  column  "  Place  of  abode" 
was  filled  up  "  Skinner,  LiverpooL"     A  notice  of  objection 
posted  to  that  address  was  returned  from  the  Post-office  m 
'*  not  found."     Objection,  that  the  voter  was  not  suffidentlj 
designed  (dub.  Lord  Ormidale),  repeUed, 
William  Rutherford,  writer,  Galashiels,  a  voter  on  the 
Register  of  Voters  for  the  county  of  Roxburgh,  objected  to 
the  name  of  "John  Paterson  Wilson,  skinner,  Liverpoolj" 
wbo  was  entered  on  the  assessors  list  of  persons  entided 
to  vote  in  the  election  of  a  Member  of  Parliament  for  the 
county,   as    "  proprietor  of  houses,    Halliburton   Place, 
Galasbiels,  in  the  parish  of  Melrose,"  being  entered  oo 
the  Register  of  Voters,  on  the  ground  that  the  "  place  c^ 
abode  "  of  the  person  objected  to  was  not  sufficiently  d^ 
scribed,  being  only  "  skinner,  Liverpool ;  "  and  an  en- 
velope addressed  to  him  with  that  address,  containing  a 
notice  of  the  objection,  with  the  post-office  marks  of  GiJt- 
shiels  and  Liverpool,  was  produced,  which  had  been  re 
turned  to  the  objector  by  the  post-office,  with  a  markinf 
on  it  "  Not  found."     It  was  explained  by  the  ass^sorthat 
John*  Paterson  Wilson  was  one  of  the  workmen  in  the  em- 
ployment of  Messrs.  Sanderson  and  Murray,  and  had  gone 
with  several  others  of  their  workmen  to  Liverpool,  wbm 
they  established  their  Fkinnery  works  shortly  after  the  de 
struction  of  their  premises  at  Galashiels  by  fire,  which 
took  place  in  April  or  May  last 

There  was  produced  on  behalf  of  John  Paterson  Wilson, 
by  an  agent  attending  the  Registration  Court,  a  disposi- 
tion by  Robert  Mechie  in  favour  of  Mr.  Wilson,  described 
as '' residing  at  Buckholm  Mill  Cottages,  GalashieVof 
the  said  houses,  for  a  price  of  £435,  dated  16th  July,  and 
recorded  in  the  Register  of  Sasines  at  Edinburgh  18th  JoTr 
1872. 

The  Sheriff  repelled  the  objection,  holding  that  in  tiia 
circumstances  the  description  was  sufficient^  and  that  the 
objector  could  have  had  no  difficulty  in  ascertainii^  if 
necessary,  the  particular  address  in  Laveipool  of  Jb 
Wilson. 
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The  question  of  law  for  the  Court  of  Apiieal  waBj 
Whether  the  description  of  the  place  of  abode  in  the  asses- 
sor's list  was  a  sufficient  compliance  with  the  Statute  ? 

Lord  Ardmili^vn. — This  is  an  attempt  to  cichule  John 
Paterson  Wilson  from  the  Register  of  Voters  ou  accotint  oi  a 
mistake  for  which  he  is  not  responsible.  He  is  the  proprietor 
of  certain  houses,  which  were  conveyed  to  him  by  disposition, 
dated  16th  July  1872,  for  a  price  of  £435.  There  is,  therefore, 
no  doubt,  and  it  is  not  denied,  that  he  fully  poaafeaaiis  the  re- 
quisite qualification  for  the  exercise  of  the  franchiae  ;  and  the 
objection  now  urged  is  that,  upon  the  assessor's  Yist  of  persoiis 
entitle<l  to  vote,  the  place  of  the  voter's  abode  is  not  sufficiently 
described.  For  this  mistake  he  is  not  responsible.  It  is  not 
like  a  blundered  claim,  or  a  blundered  notice  Uy  the  voter. 
There  is  a  mistake,  but  not  in  any  writing  prepared  by  the  voter. 
It  would  require  very  strong  reasons,  stronger  than  any  urgeil 
here,  to  warrant  the  Court  to  sustain  such  an  objection. 

In  the  schedules  annexed  to  the  Statute  we  find  a  column  in 
which  the  place  of  abode  of  the  voter,  or  the  person  claim iag 
the  franchise  is  to  be  entered,  and  another  column  iu  which  the 
situation  of  the  subjects  in  virtue  of  which  he  claims  ia  to  be 
entered.  In  regard  to  the  latter  it  is  provided  that  the  street 
or  lane  in  which  the  subjects  are  situated  must  bo  apeeiiietJ,  but 
in  regard  to  the  former  there  is  no  such  specification.  Tliis 
distinction  is  important,  and  very  much  in  favour  of  the  votof 
in  this  case. 

Then  there  is  the  44th  section  of  the  Statute,  which  ia  in- 
tended to  protect  the  voter  from  the  consequences  of  any  in- 
accurate or  defective  description  of  jierson  or  platje  for  wliich 
he  is  not  to  blame.  Now  under  the  circumstances  I  tliink  that 
this  clause  is  of  itself  sufficient  to  enable  us  to  repel  the  ohjtC' 
lion,  which  rests  entirely  on  an  error  of  the  public  ofiicer* 

Lord  Orhidale. — I  find  greater  difficulty  in  this  case  than  my 
brother,  Lord  Ardmillan,  appears  to  do  ;  for  although  the  Sta- 
tute does  not  sj>ecify  the  particulars  to  be  entered  aa  to  the  abode 
of  the  person  claiming  to  be  entered  ou  the  Roll  of  Voters,  yet 
there  is  a  column  in  the  schedule  in  which  it  is  obvious  that  some 
intelligible  and  sufficient  information  should  be  given.  In  sbort, 
it  is  clear,  I  think,  that  the  entry  in  the  coliunn  referred  to  must 
be  such  as  to  be  of  some  practical  use  for  the  purposes  of  the 
Statute.  The  chief  object,  I  take  it,  of  entering  the  jJai^c  of  abode 
of  the  voter  is,  that  any  person  interested  to  object  to  him  naay 
know,  or  be  able  to  learn  something  about  him.  Now,  in  the 
case  which  we  are  considering,  the  requirements  of  the  Statute 
have  in  no  fair  sense  been  complied  with,  for  the  description 
of  the  place  of  abode  of  John  Paterson  Wilson  amounts  to 
nothing.  "Skinner  in  LiveriKwl,"  a  place  of  half  a  million  of 
inhabitants,  is  of  no  more  value  or  use  than  "  taUor "  or 
**  carpenter  '*  in  Liverpool  or  Birkenhead. 

I  admit,  however,  that  there  is  great  force  in  the  view  taken 
by  Lord  Ardmillan,  and  as  we  have  here  a  full  and  undoubted 
qualification,  and  as  the  nature  of  the  subjects  giving  that 
qualification  affords  great  facilities  to  any  one  wishing  to  obtain 
information  as  to  the  exact  place  of  abode  of  the  voter^  I  do 
not  feel  incline<l  to  dissent  from  the  proposed  judgment.  I  may, 
however,  at  the  same  time  remark  that  the  voter  here  appt^ars 
himself  to  have  l)ecn  to  blame,  in  not  taking  care  thai  he  was 
properly  entered  in  the  assessor's  list. 

Lord  Benholme. — In  this  case  your  Lordships  oo  not  ab^o* 
lutely  differ.  I  concur  in  the  opinion  expressed  by  Lord  Ard- 
millan, and  not  absolutely  dissented  from  by  Lord  Ormidale. 

I  was  much  struck  by  the  distinction  pointed  out  by  Lord 
Ardmillan  between  the  description  which  is  required  of  the  place 
where  the  property  is  situated,  and  the  voter's  place  of  abode. 
The  former  of  these  is  a  permanent  quality  which  must  remain 
fixed  and  definite,  else  there  is  an  end  of  the  franchise,  bnt  tbe 
latter  is  fluctuating,  and  the  franchise  remains  although  th« 
voter  changes  his  place  of  abode.  I  concur  with  tbe  Shertfif  in 
thinking  that  the  objector  could  have  had  no  difficulty  in  find- 
ing out  Mr.  Wilson's  exact  address  in  Liverpool,  if  hia  only  ob- 
ject had  not  been  not  to  find  it  out.  I  therefore  agree  with 
jronr  Lordshipe  that  we  should  affirm  the  judgment  of  the 
Sheriff. 


OcTDBEu  20,  1873. 
Thomas  Brown,  Appeliant,  v.  Andrew  Smith,  Objector 

and  Respondent, 
County  Franchise — Lease — Obligation  to  R(>7nqjoe — ^The  right  of 
a  tenant  imder  a  lease,  which  gives  the  landlord  power  to 
resume,  at  six  months'  notice,  so  much  of  the  subjects  as  to 
reduce  the  value  of  the  remainder  below  £14  a  year,  is  of 
such  a  defeasible  character  as  not  to  confer  thb  county 
franchise. 

TiiOMx\s  Brown,  Burnetholin,  parish  of  Carluke,  claimed 
to  be  enrolled  on  the  Register  of  Voters  for  South  Lanark- 
ijhirc  as  tenant  and  occupant  of  land  and  houses  at  Bur- 
iietholm,  in  the  parish  of  Carluke. 

The  claimant  produced,  in  support  of  his  claim, 

{!.)  Receipt  for  half-year's  rent,  dated  12th  November 
1872,  for  £9  ;  (2.)  receipt  for  half-year's  rent,  dated  15th 
May  1873,  for  £U ;  (3.)  Offer  and  acceptance  between 
chiimant  and  Mr.  Mathews,  the  factor,  dated  29th  June 
LH72,  but  which  being  unstamped,  an  objection  to  that 
efTt'ct  was  sustained. 

The  following  facts  were  also  proved : — That  the 
ehumant  entered  to  Burnetholm  at  Whitsunday  1867,  at 
a  lent  of  £12,  and  continued  in  possession  for  five  years 
ut  the  same  amount;  that  at  Whitsunday  1872  a  new  let 
was  arranged  with  the  landlord's  factor,  Mr.  Mathews,  at  a 
rent  of  £18,  which  had  been  paid,  and  the  claimant  had  per- 
Eonnlly  occupied  the  subjects  ever  since ;  that  the  claimant 
waa  in  the  landlord's  employment  as  forester,  had  been  so 
since  November  1867,  and,  on  getting  six  months'  notice 
from  the  landlord,  was  bound  to  quit  the  house ;  that  the 
landlord  was  also  entitled  to  resume  all  or  a  portion  of 
the  land  for  planting  gooseberry  bushes ;  that  the  value 
<^f  the  land  was  £13,  and  that  of  the  house  £5  ;  that  in- 
dependently of  the  house  and  land  ho  had  a  special  wage 
of  18s.  per  week  ;  that  he  had  received  no  notice  to  quit 
at  Martinmas  next,  nor  had  the  landlord  resumed  any  por- 
tion of  the  land  for  planting  bushes  ;  and  that  the  subjects 
were  entered  in  the  valuation  roll  for  1872-3  at  the  value 
of  £12. 

The  first  article  of  the  unstamped  offer  of  lease  was  ex- 
pressed as  follows : — 

"  Article  1.  The  lease  to  be  for  two  years  from  Whitsunday 
1$72,  but  on  getting  six  months'  notice  the  tenant  shall  be 
bound  to  leave  both  houses  and  land  at  Martinmas  1873,  should 
tho  proprietor  wish  him  to  do  so." 

Andrew  Smith,  writer  in  Lanark,  a  voter  on  the  roll,  ob- 
jected to  the  claim,  on  tho  ground  that  the  claimant's  title 
to  possession  was  defeasible — 1.  On  getting  six  months' 
notice  to  quit,  being  thus  only  a  half-yearly  tenant.  2. 
Resumption  without  notice  of  any  portion  of  the  ground 
by  the  landlord  would  reduce  the  value  below  the  statutory 
amount — ^Darnley  v,  Stewart,  9th  November  1868,  ante 
vol.  xli.  p.  185. 

Answered  for  the  claimant — 

He  had  possessed  for  twelve  months,  and  under  6th  section 
of  Act  1868  he  had  been  in  actual  personal  occnxiancy  for  six 
months  preceding  31st  July  ;  that  the  landlord  having  failed  to 
give  six  months'  notice,  or  to  resume  any  portion  of  the  land 
during  the  last  twelve  months,  was  debarred  from  the  exercise 
of  his  option ;  and  that  the  rent  was  £18  was  proved  by  re- 
ceipts, and  the  claimant's  oath. 

Replied  for  objector — 

Claimant's  occupancy  was  not  disputed,  bat  the  valuation-roll 
showed  only  £12  of  value,  which  could  not  be  cat  down  by  the 
deposition  of  claimant,  or  by  alleged  receipts. 

The  Sheriff  rejected  the  claim,  holding  the  title  to  be 
clearly  defeasible,  and  therefore  that  the  decision  in 
Damley  v.  Stewart^  9th  November  1868,  ruled  the  present 


THE  SCOTTISH  JURIST. 


Oct  21 


cnse,  and  also  that  it  was  ineumpeteiit  to  prove  the  value 
of  the  subjects  but  by  the  Yaluatiou  Roll. 
The  claimant  appealed. 

Lord  Bbnholme. — I  think  the  SherifTs  decision  is  right.  I 
look  mainly  to  the  question  of  defeasibility. 

Lord  Ardmtllan. — This  is  a  claim  for  enrolment  in  a  county. 
The  qualification  alleged  is  that  of  tenant  and  occupant,  and 
the  foundation  of  the  claim  is  occupancy  as  tenant  for  the 
twelve  months  prior  to  the  last  day  of  July.  Till  Whitsunday 
1872  the  appellant  had  no  qualification,  as  the  rent  was  only 
£12.  But  in  1872  a  new  lease  was  given  at  the  higher  rent  of 
£18,  the  appellant  being  the  landlord's  forester.  Tn  that  lease 
which  created  the  qualification,  the  landlord  reserves  power  to 
resume  the  house  and  destroy  the  qualification  on  giving  notice. 
X  think  the  objection  of  defeasibility  is  that  on  which  the  case 
should  be  decided.  Where  a  franchise  is  created  by  the  land- 
lord, and  is  dependent  on  the  possession  of  a  house  and  garden, 
and  where  the  landlord  reserves  in  the  lease  a  right  to  resume 
possession  of  the  house  and  put  an  end  to  the  franchise  at  six 
months*  notice,  that  is  quite  inconsistent  with  tenancy  for  a 
year,  or  with  the  occupant  being  a  yearly  tenant.  He  is  only 
a  half-yearly  tenant ;  he  has  no  tenure  for  a  year.  The  value  of 
the  house  is  £5,  and  of  the  rest  of  the  subjects  £13,  so  that  the 
resumption  of  the  house  would  extinguish  the  franchise,  by  re- 
ducing the  registered  value  of  the  subjects  below  the  statutory 
amount.  The  qualification  and  the  franchise  is  thus  dependent 
on  the  mere  will  of  the  landlord,  who  has  it  in  his  power  at  his 
pleasure  to  make  the  qualification  either  good  or  bad — ^to  sus- 
tain or  to  extinguish  the  franchise.  There  are  the  strongest 
reasons  legal  and  constitutional  for  refusing  to  sustain  a 
claim  in  a  county  on  a  tenancy  qualification  which  is 
defeasible  within  the  year,  at  the  mere  pleasure  of  the  landlord, 
and  the  principle  on  which  this  decision  is  pronoimced  has  been 
repeatedly  recognised.  In  my  opiiuon,  it  is  an  important  prin- 
ciple, which  ought  to  be  carefully  conserved.  I  therefore 
think  that  the  Sheriff-substitute  was  right  in  rejecting  this 
claim* 

Lord  Ormidale. — The  principle  of  defeasibility  appears  as 
strong  upon  the  written  conditions  of  let  as  on  the  parole  evi- 
dence. But  I  question  whether  we  are  entitled  to  look  at  these 
conditions  at  all ;  and  neither  am  I  prepared  to  adopt  the  view 
that  we  have  nothing  to  do  with  the  matter  of  stamp.  But  it 
appears  to  me  to  be  unnecessary  to  dispose  of  any  of  the  objec- 
tions except  the  want  of  value.  By  the  Statute  of  1868,  sect.  5, 
the  party  here  required  to  show  that  he  had  been  in  possession 
for  the  requisite  period  as  tenant  of  subjects  *' of  the  annual 
value  of  £14  or  upwards,  as  appearing  on  the  Valuation  Roll  of 
the  county."  But  it  is  stated  in  the  case  that  the  value,  as 
appearing  by  the  Valuation  Roll,  is  only  £12.  Want  of  sufficient 
value  is  therefore  clearly  established,  and  that  is  enough,  without 
going  into  anything  else,  to  support  the  decision  of  the  Sherifit. 

Affirm. 


October  21,  1873. 

John  Thomas,  Objector  and  Appellant^  v,  William 

MTherson,  Respondent, 

County  Franchise— ValxLation  Roll — Proof  of  Value — Statute  31 
and  32  VkLj  c.  48  (Representation  of  the  People  (Scotland) 
Amendment  Act),  sect.  6 — A  person  was  registered  as  a  county 
voter,  as  tenant  and  occupant  of  subjects  situated  partly  in 
one  parish  and  partly  in  another,  which  were  of  sufficient 
value  to  entitle  him  to  the  franchise.  For  four  years  the  full 
value  of  the  subjects  had  appeared  on  the  Valuation  Roll, 
but  they  were  entered  as  situated  entirely  in  one  parish. 
In  correcting  this  error,  the  assessor  through  mistake 
entered  in  the  current  Valuation  KoU  only  the  portion  situ- 
ated in  one  parish,  that  portion  not  being  sufficient  to  give 
the  qualification.  Held  (dub.  Lord  Ormidale)  that  the  person 
was  entitled  to  remain  on  the  Boll  of  Voters. 

William  MTherson,  Stewart's  Free  School-House,  parish 
of  Logierait,  stood  enrolled  as  a  voter  for  the  county  of 


Perth.  Thomas  objected  that  M'Pberson  bad  not  now  the 
requisite  qualification  in  the  parish  of  Lcgierait  to  entitle 
him  to  be  retained. 

The  following  facts  were  proved  : — 

MTherson  was  tenant  and  occupant  of  Stewart's  Free 
School-House  and  land,  locally  situated  in  two  parishes, 
but  bitberto  always  entered  in  the  Val nation  Boll  as 
wholly  in  the  parish  of  Logierait,  althongh  a  portion  of 
the  land  was  situated  in  the  adjoining  parish  of  Dull. 

Till  within  the  last  two  years,  the  foresaid  oe- 
cupancy  was  entered  in  that  part  of  the  Yalaation  R(J1 
applicable  to  the  parish  of  Logierait,  as  of  the  value  of 
£20,  but  it  having  been  discovered  that  a  portion  of  the 
land  occupied  by  MTherson  was  not  situated  in  the 
parish  of  JjOgierait,  but  in  the  parish  of  Dull,  for  the 
last  two  years  the  said  occupancy  had  been  entered  as 
of  the  value  of  £10.  There  was  no  corresponding  ent^ 
of  any  kind  for  the  parish  of  Dull,  bat  the  said  land  in 
that  parish  (part  of  MTherson's  occupancy)  was  of  the 
value  of  £4,  this  having  been  omitted  from  tbe 
Valuation  Roll.  The  school-house  was  situated  in  tbe 
parish  of  Logierait. 

The  entry  in  tbe  Roll  of  Voters  for  the  parish  of 
Logierait  was  as  follows  : — "  MTherson,  V^illiam,  teacher, 
tenant  and  occupant,  Stewart's  Free  Scbool-Houge, 
Pitnacree." 

MTherson  was  originally  put  on  the  Register  of 
Voters  in  1869,  as  possessing  subjects  of  the  requisite 
value,  and  he  was  still  in  possession  of  the  whale  of  tbe 
said  subjects,  although  the  portion  thereof  in  the  neigh- 
bouring parish  of  Dull  had  been  left  out  of  the  Valnatioo 
RoTI.  It  was  admitted  that  tbe  value  of  the  subjects  is 
the  two  parishes  was  of  the  requisite  value. 

The  Sheriflf  repelled  the  objection,  and  ordered 
MTherson's  name  to  be  retained  on  the  Register  of 
Voters. 

The  question  of  law  for  the  decision  of  the  CJourt  was, 
— Whether  the  said  William  MTherson,  who  was  a 
registered  voter  in  respect  of  a  school-house  siiaated 
within  the  parish  of  Logierait,  and  valued  at  £10,  was 
entitled  in  the  circumstances  to  supplement  the  value  to 
£14,  by  proving  that  he  bad  land  in  connexion  with  tbe 
school- house  situated  locally  in  the  adjoining  parish  of 
Dull,  although  said  land  was  not  specially  mentioned  io 
bis  original  enrolment,  nor  in  the  register  now,  although 
the  same  was  included  ir  the  value  set  forth  in  the  Valua- 
tion Roll  for  the  year  in  which  the  said  William  MTherson 
was  enrolled  as  a  voter. 

Thomas  appealed,  and  argued — 

The  portion  of  the  subjects  situated  in  the  parish  of  Dull  wit 
not  entered  on  the  Valuation  Roll  at  all,  and  sect.  6  of  the  He- 
form  Act  of  1868  could  not  be  read  otherwise  than  aa  making  Uie 
Valuation  Roll  the  sole  proof  of  the  value  of  the  subjects,  m 
virtue  of  which  the  franchise  was  claimed.  The  result  of  hokhng 
it  com^ietent  to  prove  the  value  of  an  omitted  snbject  would  be 
practically  to  dispense  with  the  necessity  for  the  Valuation  Roll 
in  regard  to  questions  connected  with  Uie  franchise — Brown  c 
Holmes,  November  5,  1868,  anie^  voL  xli.,  p.  191  ;  Alexander 
V,  Thomson,  November  6,  1868,  ante,  voL  xIL,  p.  191 ;  Hilioa 
V,  Brown,  October  28,  1870,  ante^  voL  xliiL,  p.  12. 

Argued  for  MTherson — 

The  efroT  in  the  Valuation  RoU  here  aroae  simply  from  aa 
omission  on  the  assessor's  part,  and  for  that  the  voter  wu  not 
liable.  It  was  quite  competent  in  the  circumstances  to  correct 
the  Valuation  Roll — Taylor  v,  Munro,  November  4,  186S,  a»^ 
vol.  xli.,  p.  191 ;  Blackwood  v,  Euman,  November  6,  1868,  anU, 
voL  xli.,  p.  192. 

At  advising — 
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Lord  Ardmillan. — The  sufficient  value  of  this  subject 
appeared  in  the  Valuation  Roll  clearly  enough  in  1869,  when  the 
voter  was  admitted  to  the  franchise.  It  was  afterwards  dis- 
covered that  part  of  the  subjects  lay  in  the  pariah  of  Logierait 
and  part  in  the  parish  of  Dull.  That  was  a  matter  of  no  con- 
sequcDce  to  the  qualification,  as  the  Statute  does  not  require  that 
the  lands  which  give  the  qualification  should  be  in  one  parish. 
There  was,  however,  an  error  in  the  roll,  the  lands  being  entered 
as  if  the  whole  of  them  were  in  Logierait.  The  assessor  accord- 
ingly proceeded  to  rectify  this  error,  but  in  cutting  down  the 
valuation  with  reference  to  Logierait,  he  omitted  to  enter  the 
part  of  the  lands  in  Dull  at  all.  There  is  no  doubt  of  the  suffi- 
ciency of  the  qualification,  and  the  mistake  was  the  assessor's. 
These  are  the  simple  facts  of  this  case,  in  which  we  are  asked  to 
hold  that  the  voter  has  lost  the  franchise  by  the  mistake  of 
the  assessor  omitting  to  perform  his  clear  duty.  I  cannot  give 
effect  to  that  objection.  To  sustain  such  an  objection  against  a 
voter  on  the  roll  would  be  to  admit  a  principle  which  if  carried 
out  would  give  the  assessor  power  to  disfranchise  half  a  county. 
A  voter  once  in  the  roll  cannot  be  expected  to  look  out,  and 
protect  himself  against  the  errors  of  the  assessor.  If  no  change 
takes  place  in  his  qualification,  and  he  himself  has  made  no  mis- 
take sufficient  to  forfeit  his  franchise,  he  remains  undisturbed. 
We  have  to  administer  this  Statute  on  sound  equitable  as  well 
as  legal  principles.  And  this  objection  has  in  my  opinion  no 
support  either  in  law  or  equity,  being  founded  entirely  on  a 
mistake  by  a  public  officer,  for  which  the  voter  is  not  respon- 
sible. 

Lord  Orvidale. — This  case  involves  a  principle  of  consider- 
able importance  in  reganl  to  the  effect  which  ought  to  be  given 
to  the  Valuation  Act,  and  section  6  of  the  Reform  Statute  of 
1868,  by  which  it  is  enacted  that  a  voter  in  the  position  of  the 
voter  here  must  have  the  requisite  qualification  in  value  '*as 
appearing  on  the  Valuation  Roll  of  such  county."  Having  regard 
to  that  enactment,  had  the  present  question  arisen  for  the  first 
time,  and  been  altogether  without  the  precedents  to  which  we 
have  been  referred,  I  should  have  had  no  hesitation  in  holding 
that  we  must  adhere  to  the  words  of  the  Statute,  they  being 
express  and  unambiguous.  It  is  very  necessary,  I  think,  that 
we  should  give  implicit  effect  to  the  statutory  enactment, 
for  if  we  admit  of  any  departure  such  as  is  asked  in  the  present 
case,  where  are  we  to  stop  ?  To  give  effect  in  every  case  to  com- 
plaints that  the  assessor  has  made  a  mistake  would  practically 
be  to  lay  aside  the  Valuation  Roll  altogether.  But  then  we 
have  been  referred  to  precedents.  There  is,  however,  some 
difficulty  in  making  use  of  the  case  of  Blackwood,  for  the  reports 
of  it  are  not  quite  consistent.  My  impression  is  that  in  that 
case,  and  also  in  the  other  case  of  Taylor  v.  Munro,  which  was 
also  cited  as  a  precedent,  the  full  value  of  the  subjects  did,  in 
some  shape  or  other,  appear  on  the  Valuation  RolL  But  as 
Lord  Ardmillan,  who  was  one  of  the  Court  when  these  cases 
were  decided,  accepts  them  as  precedents,  and  as  I  understand 
your  Lordship  in  the  chair  takes  the  same  view,  I  am  not  in- 
clined formally  to  dissent  from  the  proposed  judgment.  Pre- 
cedents are  certainly  not  to  be  disregarded  except  upon  the 
most  cogent  grounds. 

Lord  Benholme. — Without  founding  on  precedents,  the 
exact  import  of  which  does  not  seem  to  be  admitted,  I  am  of 
opinioo  that  the  decision  of  the  Sheriff  is  right.  This  man  was 
formerly  admitted  to  the  franchise  on  sufficient  qualification, 
and  the  correct  value  of  the  subjects  api)eared  on  the  Valuation 
Roll  No  change  has  taken  place  on  his  qualification,  but  a 
change  has  been  made  on  the  Valuation  Roll,  to  the  effect  of 
omitting  part  of  the  subjects  altogether.  Now  it  ia  not  said 
that  what  does  a[)pear  on  the  Valuation  Roll  is  not  correct  so  far 
as  it  goes ;  so  in  repelling  this  objection  we  are  not  contradicting 
the  Valuation  Roll.  We  are  merely  correcting  a  mistake  of  a 
public  officer  for  which  the  voter  is  not  responsible,  and  we  are 
allowing  that  voter  to  take  the  benefit  of  subjects  which  he 
undoubtedly  possesses,  and  which  in  former  years  appeared  fully 
in  the  Valuation  RolL  I  cannot  see  that  this  is  contrary  to  the 
statutory  enactment,  and  I  am  of  opinion  that  we  should  affirm 
the  judgment  of  the  Sheriff. 

Affhtn, 


October  21,  1873. 

John  Thomas,  Objector  and  Appellant,  v.  Joseph  Ewino 

Eespondent. 

County  Franchise — Valuation  Boll — Appeal^ Statutes  17  and  18 
Vict,  c  91  ( Valuation  of  Lands  Act),  sect.  12,  and  20  and  21 
Vict,  c  68   {Valuation  Amendment  Act),  sect,  2 — Where  a 
deliverance  of  the  Commissioners  of   Supply  altering  the 
assessor's  valuation  is  appealed  against,  the  Valuation  Roll, 
as  altered  and  authenticated  by  the  Commissioners,  is  opera- 
tive pending  the  appeal. 
John   Thomas  objected  to  the  name  of  Joseph  Ewing, 
firardener,  Weem,  tenant  and  occupant  of  house  and  garden, 
Weem,  being  entered  on  the  roll  of  voters  for  the  county 
of  Perth,  in  respect  that  Ewing  occupied  premises  of  the 
value  of  only  £10  as  entered  in  the  Yaluaiion  Roll  for 'the 
current  year. 

The  following  were  the  facts : — 
In  the  Valuation  Rolls  of  1872-3,  and  1873-4,  the  fol- 
lowing entry  was  inserted  by  the  Assessor,  and  the  value 
thereof  stated  by  the  Assessor  at  £14  : — 

"Honfleand     Weem.      Sir  Robert  Menzies.  Bari,     Joseph  Ewing,     £14. 
garden.  of  Castle  Menzies.  gardener.' 

The  Commissioners  of  Supply,  at  a  meeting  held  hy 
them  on  the  22d  day  of  September  last,  on  a  complaint 
presented  to  them  by  three  persons  whose  uames  did  not 
appear  on  the  Valuation  Roll,  and  who  were  not  rated  in 
the  county,  and  who  were  therefore  objected  to  as  incom- 
petent objectors,  reduced  the  value  of  E wing's  subjects 
from  £14  to  £10,  and  thereafter  the  following  entry  was 
made  at  the  end  of  the  Valuation  Roll,  and  subscribed  by 
the  chairman  of  the  meeting : — 

Amount  of  Relief 
or  Alteration. 
"  House  and        Sir  Robert  Menzies,  Bart,    Joseph  Ewing,        £4. 
garden  at  Weem.  of  Castle  Menzies.  gardener." 

The  following  memorandum  was  also  inserted  opposite 
the  entry  of  Joseph  E wing's  occupancy,  in  that  part  of 
the  Valuation  Roll  applicable  to  the  parish  of  Weem, — 
''  Altered  on  appeal  or  complaint  to  £10.  See  Supplement 
at  end." 

An  appeal  against  this  alteration  of  the  Assessor's  Roll 
by  the  Commissioners  was  taken  by  Joseph  Ewing, 
and  a  Special  Case  by  the  Commissioners  of  Supply 
to  the  Court  of  Session  was  demanded. 

The  Sheriflf  repelled  the  objection  founded  on  the  re- 
duction of  the  rent  from  JE14  to  £10  by  the  Commissioners 
of  Supply,  in  respect  that  the  decision  of  the  Commis- 
sioners had  been  appealed  against,  and,  until  the  appeal 
was  disposed  of,  he  was  not  entitled  to  hold  the  alteration 
made  on  the  Valuation  Roll  as  final. 

The  objector  appealed,  and  argued — 

The  Valnation  Roll  as  amended  by  the  Commissioners  mast 
be  accepted  as  conclusive  till  altered  by  a  competent  Ck>urt. 

Argued  for  Ewing — 

The  Commissioners'  judgment  stood  in  no  better  position 
than  the  Assessor's  valuation,  that  judgment  being  under  ap])eal 
to  a  still  higher  Court.  It  was  quite  possible  that  the  Court  of 
Appeal  would  sustain  the  objection  to  the  competency  of  the 
original  appeal,  or  find  upon  the  merits  that  the  Assessor  was 
right.  In  the  meantime  Ewing  was  entitled  to  stand  upon  the 
Assessor's  valuation. 

At  advising — 

Lord  Ardhtllak. — We  are  not  here  in  a  case  where  a  de- 
cision has  been  given  on  a  particular  question,  and  that  decision 
is  brought  before  us  while  it  is  under  appeal  In  such  a  case 
we  might  delay,  and  await  the  appeal.  We  are  in  course  of  ad- 
ministering a  statute  which  requires  materials  for  continnooa 
procedure.  The  whole  procedure  under  the  Registration  Act  most 
go  on,  and  go  <m  with  referenoe  to  the  existing  statutory  rolls, 
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End  it  would  be  crtutrflry  to  tlie  mcMiiag  of  tbo  Act,  ^  well  a» 
inconvenient,  tbat  the  procedure  shouLl  be  brought  to  ^  atand  by 
an  ap]»eal  taken  to  another  Court  to  lie  disposed  of  we  know 
not  when.  There  must  bo  a  VaJnation  Rull  regnlarly  aiitbenti- 
cated.  And  there  is  one.  It  is  duly  prepared  and  d&ly  sub- 
«cnbi^l.  We  can  have  here  no  val nation  roll  regularly  authen- 
ticated, except  that  altered  by  the  body  to  whom  the  Ijegialature 
has  notnmitted  the  duty  of  authenticating  it.  We  must,  there- 
lore,  hold  that  toU  to  be  the  true  mil  till  it  ia  altered^  and  to  be 
tbe  only  Valuation  RoU  with  whieh  we  have  now  to  do.  The 
aubjeeta  are  there  entered  as  i>f  the  value  of  £10,  and  they  do 
not  afford  the  statutory  quallRcntiott 

Lord  Ormidalk. — I  am  of  the  some  opinioo.  Tt  must  be 
prestinted,  althongh  it  is  not  expreagly  atated  in  thb  case,  that 
the  'Ch airman  of  the  Commiaa Sonera  of  Sup|>ly  waa  authorized 
by  the  Commissi  one  ra  to  authenticaL-e  the  rolL  And  the  12th 
ieq tion  of  the  Valuation  Statute  enacts  that  thig  heini;  done, 
**anch  valuation  roll  sliall  fA-f^  be  in  force  as  the  valuation  roll 
of  the  comity  or  burgh  for  the  year  commencing  at  the  terra  of 
Whitfttmday  iinraediately  precedin^i  «nd  ending  at  the  term  of 
T^Tiitsnndny  immediately  following/'  To  hold  that  the  Valua- 
tion Roll  ahull  then  not  be  in  force  would  be  to  violate  the  ex- 
X>re5^  worda  of  the  Statute,  aud  befitdes,  would  paraJyae  the 
whole  courae  of  procedure  under  the  Statute.  It  ia  admitted 
that  the  appeal  ngainit  tha  dei^iaion  of  the  CommiBaionerB  of 
Supply  haa  not  yet  been  preaented,  and  it  apjiears  that  there  is 
nothing  in  any  Statute  to  require  the  person  who  has  taken  b  ich 
an  appeal  to  insiat  in  it  within  any  prescribed  period.  The  result 
might  therefore  be,  on  the  footing  maintained  by  the  appellant,  to 
■UAfiend  mattcra  indefinitely.  This  confirms  me  in  the  view  I 
take  of  the  12th  section  of  the  Val nation  Act  that  upon  the 
Valuation  RoU  being  authenticated  by  the  Commiaiiioners  of 
Bnpjdy,  it  must  be  held  as  operative  till  altered  by  oomjieteut 
author  Lty» 

Lord  Bbnholme, — Tn  this  caae  wo  might  resort  to  the  maxim 
"cfe  non  apparentihui  cl  won  exi^teTkHhui  eadem  ratio.^''  It  ia  said 
that  the  appeal  taken  against  the  decision  of  the  Commiaciioneni 
of  Supply  suspends  their  judgment,  I  should  have  expected  that 
the  Statute  would  havo  dictated  aome  time  within  which  the 
apfieal  must  be  presented,  but  this  is  not  the  cane.  Such  time 
has,  however,  elapAed  iince  the  caae  waa  demanded  that  we 
miglit  fairly  hold  that  there  was  no  appeal.  The  respondent's 
counsel  wished  ns  to  go  back  to  the  former  year's  roll.  This  is 
in  effect  that  the  judgment  of  the  asaeador  la  to  be  taken  in 
opposition  and  in  preforence  to  the  judgment  of  the  Commia^ 
lion  ere  of  Supply,  I  cannot  affirm  thi^  argninent,  and  I  agree 
with  your  Lordships  that  the  decision  of  the  Sheriff  ought  to 
be  reversed 

Octoree21,  1875. 

George  Wilson,  Objector  and  Appellantj  p,  A^lexandee 

Maltman,  MespondenL 

Co  «  nttj  Fmndi  ise  —  Proprietor — JohUiiroprktfyr  —  A  It^nmtlvt 
qiiaU^cUhn — A  person  who  clAima  alternatively  ns  proprietor 
or  joint-proprietor  can  competently  be  placetl  on  the  roil  of 
voters,  if  he  establishes  either  q^ualidcation. 

Alexander  Malt-ihav,  fisbcnn:in,  EyemDuth,  claimed  to 
have  biB  Tiame  entered  on  tbe  Register  of  Voters  for  tbe 
county  nf  Berwick  as  "proprietor  or  joint- proprietor  of 
dwell  ing-houseB  and  other  premises,  Home  Street,  Eye- 
moutb,  in  the  parish  of  Eyemouth**'  Tt  was  objected  by 
Wilson  that  ihe  claimant  could  not  be  registered  as  pro- 
prietor, seeing  that  the  title  produced  showed  that  bo  was 
joint-proprietor  along  with  a  brother*  It  was  also  main- 
tained that  it  was  not  competent  under  the  Statute  to 
it  ate  the  qtialificalion  alternatively,  and  the  claimant 
conld  not  be  admitted  to  the  register  as  joint-proprietor. 

The  subjects  were  of  sufficient  value  to  give  a  qualifica- 
tion to  two  permjn^. 

The  Sherifrbeld  that  the  claimant  could  not  he  enrolled 


as  proprietor*  hut  that  he  was  entitled  to  be  enrolled  as 
joint- proprietor,  and  that  there  was  nothing iu  the  Statute 
to  prevent  a  claim  being  made  alternatively,  or  the  Sheriff 
from  admitting  the  claimant  on  the  alternative  qualifica- 
tion if  established. 

WiUon  appealed  J  and  argued — 

Had  MaStman  elatmed  aa  proprietor,  he  could  not  have  been 
enrolled  aa  joint-prnprietor— Veitch  v.  Young,  October  24, 1870, 
anie,  voL  xliii.  p.  3.  The  claimant  was  bound  to  know  what 
his  qualification  was,  and  mmt  state  it  distinctly.  He  was  not 
entitl^il  to  aavG  himodf  from  the  risk  of  making  a  mistake,  or 
throw  niwn  the  objector  the  burden  of  examining  the  various 
alter  native  qnaliticatiouH. 

The  respondent  was  not  called  upon. 

Affirm. 

October  22,  1873. 

John  GilmodHj  AppeUant,  v,  Robert  Cannon,  Objector 

and  EespondenL 

FranthUt— Parochial  Rflief— Statute  31  and  32  Vict.  c.  48 
{Rf^prfgmtation  of  the  P^oph  {Scotland)  Act,  1868),  c.  3— A 
man,  whoso  name  wa»  not  u])on  the  statutory  list  of  persons 
receivTQg  parochial  relief,  but  who  had  an  idiot  daaghter 
living  in  family  with  hiro  in  receipt  of  parochial  relief— AW<i 
not  to  be  thereby  disqualified  as  a  voter. 

JonN  GiLMoDtt,  labourer,  Whithorn,  stood  enrolled  as  a 
voter  for  tbe  burg-h  of  Whithorn,  as  tenant  and  occu- 
pant of  dwelUng-bou^,  Back  Row,  Whithorn.  Robert 
Cannon  objected  to  hifl  name  remaining  on  the  roll,  on  the 
ground  that  he  was  in  receipt  of  parochial  relief  during 
the  year  ending  3 let  July  last. 

The  facta  were ;  The  voter's  name  had  stood  on  tbe 
roll  eince  1863.  An  id^ot  daughter,  Ann  Gilmour,  re* 
Bided  in  family  with  him  until  May  last,  when  she  died. 
At  tbe  time  of  her  death  she  was  thirty-four  years  of  age. 
From  ]  858  till  tbe  time  of  her  death  she  was  in  receipt 
of  parochial  relief  from  the  parish  of  Whithorn,  and  was 
anu^lly  visited  by  the  medical  ofiScer  for  the  Board  of 
Lunacy.  The  parochial  relief  was  necessary,  as  her  father 
was  go  poor  a:s  to  be  unable  to  maintain  her  out  of  his 
own  means  or  earnings.  This  relief  was  paid  to  her 
mother  by  tbo  Inspector  of  Poor,  Ann  being  so  weak- 
minded  that  she  ccmld  not  receive  or  expend  the  monej. 
She  had  never  been  forisfamiliated,  or  able  iM  earn  bcr 
own  livelihood.  Her  nnme  stood  upon  the  register  of 
paujiers  for  the  parigh  of  Whithorn,  and  also  upon  the  pay- 
roll. Her  birth  settlement  was  Whithorn.  The  name  of 
John  Gilmour,  the  partj^  objected  to,  did  not  appear  in  the 
register  of  paupers  for  tlie  parish  of  Whithorn  or  on  tbe 
pay-rolL 

The  Sheriff  EUst^ined  the  objection. 

The  question  of  law  for  the  decision  of  the  Coort  of 
appeal  wiis — Whelber  the  receipt  of  parochial  relief  for 
the  maintenance  of  an  idiot,  who  has  attained  majon'tT, 
living  in  family  with  her  father,  disqualifies  the  father 
from  registration  as  a  voter  under  section  3  of  "The  Bc- 
preseutation  of  the  Feoplo  (Scotland)  Act,  1868?" 

Gilmour  appealed  and  argued — 

Lnnacy  had  sJwiiys  been  regarded  as  a  special  case,  fmo 
grounds  of  public  policy,  Relief  given  to  a  lunatic  child  did 
not  paui>eri£e  tbe  fath&r — Palmer  v,  Rnsselly  1st  December  1871f 

anfe,  vol  leliv*,  p,  HO. 

Argued  for  the  respondent — 

All  that  woe  decided  by  the  case  of  Palmer  was,  thsi  a  ■» 
was  not  a  patiper  in  the  B<:nse  of  the  Po<n'  Law  Aot,  mmfybe- 
catue  his  wife  was  maintained  by  the  pariah  in  a  lunatic  asjla^ 
and  indeed,  m  the  sense  of  the  Poor  Law,  no  able-bodied  ■» 
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could  be  a  pauper.  It  was  not  necessary  to  make  out  that  Gil- 
mour  was  a  j)auper  in  the  sense  of  the  Poor  Law  Act,  in  order  to 
disqualify  him  from  the  franchise.  It  was  sufficient  to  show 
that  he  was  unable  to  maintain  his  family  without  receiving 
public  money.  Moreover,  there  was  an  important  distinction 
1>etween  this  case  and  that  of  Palmer.  It  was  a  vital  element 
in  that  judgment  that  the  wife  was,  on  grounds  of  public  ]K)licy, 
confined  in  a  limatic  asylum,  whereas  in  this  case  the  appellant's 
daughter  had  all  along  lived  in  family  with  him. 

At  advising — 

IjORd  Ardmtllan. — I  am  of  opinion  that  this  decision  must 
be  reversed,  and  I  proceed  chiefly  on  the  ground  that  the  ap- 
pellant's name  was  not  upon  the  statutory  list  of  persons  receiv- 
ing parochial  relief. 


LoBDs  Benholme  and  Ormidale  concurred. 


Reverse, 


October  22,  1873. 

TuoMAS  Fairies,  Objector  and  Appellant^  v,  James 

M'GuFFiE,  Respondent 

Burgh  Franchise — Joint-proprieior— Occupancy — Statute  2  and 
3  Will  IV.,  c.  65  (Reform  Act,  1832),  sects,  10 and  11— Joint- 
proprietors  in  a  burgh  who  do  not  occupy  are  not  entitled  to 
the  franchise. 

Thomas  Fairies  objected  to  the  name  of  James  M*GufiSe, 
fanner,  Baltier,  Sorbie,  being  retained  on  the  list  of  per- 
sons entitled  to  vote  in  the  election  of  a  Member  of  Parlia- 
ment for  the  burgh  of  Whithorn,  on  the  ground  that  he 
was  not  in  the  occupancy  of  the  premises  of  which  he  was 
registered  as  joint- proprietor,  and  was  therefore  not  entitled 
to  be  enrolled  as  a  joint- proprietor. 

The  following  facts  were  proved  : — M'Guffie  was  and 
had  been  for  several  years  proprietor  of  one- third  share 
pro  tndiviso  of  dwelling-houses  and  shop,  Main  Street, 
Whithorn,  of  the  annual  value  of  £37,  and  his  name 
stood  upon  the  roll  as  proprietor  of  one-third  share  pro 
indiviso  of  the  said  subjects.  He  did  not  personally  occupy 
the  said  dwelling-houses  and  shop,  or  any  part  thereof, 
they  being  partly  occupied  by  the  other  two  joint  pro- 
prietors, who  were  females,  and  partly  let  to  tenants 
He  received  one-third  of  the  rents,  and  lived  within  the 
statutory  distance  from  the  burgh. 

The  Sheriff  (Hector)  repelled  the  objection. 

The  question  of  law  for  the  decision  of  the  Court  of 
appeal  was  whether,  under  the  Act  2  and  3  Will.  iv.  cap. 
65,  oceupancy  was  necessary  to  qualify  a  joint-proprietor 
in  hurgh  to  have  hia  name  entered  or  retained  in  the  list 
of  voters  ? 

Thomas  Fairies  appealed,  and  argued — 

Occupancy  was  the  true  basis  of  the  burgh  franchise,  and 
without  it  a  joint-proprietor  was  not  entitled  to  vote — Stewart 
r.  Tait,  December  19,  1868,  7  M*P.,  300;  Cay,  pp.  641,  666. 

M*Guffio  argued^ 

This  question  must  be  governed  by  sections  11  and  12  of  the 
Reform  Act,  1832.  In  section  1 1  the  basis  of  the  burgh  fran- 
chise was  set  forth  as  occupancy  for  twelve  months  as  proprietor, 
tenant  or  liferenter.  Then  further  on  in  the  section  there  was 
an  exception  made  in  favour  of  "  true  owners,"  who  were  en- 
titled to  vote  although  they  did  not  occupy.  Section  12  did  not 
nullify  this  provision,  but  was  explanatory  of  certain  con- 
ditions.    Cay,  pp.  644-7  ;  Nicholson,  p.  83. 

At  advising — 

Lord  AaDBnLLAN. — I  am  of  opinion  that  the  judgment  of 
the  Sheriff  should  be  reversed.  Occupancy  is  the  true  basis  of 
burgh  franchise  as  created  by  the  Act  of  1832.  Under  the  en- 
actment at  the  beginning  of  the  11th  section  of  the  Statute, 
only  an  occupant  in  a  burgh,  whether  tenant  or  proprietor,  is 


entitled  to  vote.  It  is  only  in  respect  of  another  clause  that 
proprietors  or  owners  can  vote  without  occupancy.  Further  on 
in  the  same  section  we  do  find  a  provision  giving  the  franchise 
to  **  true  owners  "  without  occupancy.  Now  this  clause,  which 
is  exceptional,  must  be  read  fairly,  and  construed  in  such  a  way 
as  not  to  nulUfy  the  previous  enactments.  I  am  of  opinion 
that  to  give  joint-owners,  who  do  not  occupy,  a  right  to  the 
franchise  would  be  unduly  to  strain  the  clause,  and  to  dispense, 
to  an  extent  not  sanctioned  by  the  Statute,  with  the  important 
requisite  of  occupancy.  It  would  also  give  great  facilities  for 
creating  and  multiplying  votes  on  joiut-ownership  within  burghs 
in  a  manner  contrary  to  the  meaning  of  the  Statute. 

Lord  Ormidale. — In  order  to  decide  this  question  it  is  neces- 
sary to  attend  to  sections  11  and  12  of  the  Reform  Act  of  1832, 
in  order  to  understand  their  correct  meaning  and  effect.  These 
two  sections  must  be  read  together,  and  so  reading  them  the 
argument  that  **true  owners  "  in  burgh  do  not  require  occupa. 
tion  has  considerable  plausibility.  But  looking  to  the  fact  that 
occupancy  is  the  basis  of  burgh  franchise.as  set  forth  in  the  Act, 
and  looking  abo  to  the  great  danger  pointed  out  by  Lord  Ard- 
millan,  of  the  introduction  of  fictitious  voters,  if  any  other  basis 
is  admitted,  I  acquiesce  in  the  view  which  has  been  expressed 
by  him,  and  I  therefore  concur  in  the  proposed  judgment. 

Lord  Benholme  concurred. 

Reverse, 


October  22,  1873. 
Alexander  M*Ghegor,  Appellant,  v,  Robert  Caldwell, 
Objector  and  Respondent. 

Burgh  Franchise^  Tenant — Schoolmaster — School  Board — De- 
feasihh  TiOe^StaltUe  2  and  3  WiU,  IV,  cap.  65  (Reform  Act, 
1832),  sect.  11 — A  School  Board  appointed  a  schoolmaster  to 
hold  office  during  the  pleasure  of  the  Board  at  a  fixed  salary, 
"  besides  the  dwelling  house  as  at  present  occupied  by  him." 
The  schoolmaster  had  for  several  years  occupied  the  house 
as  tenant  from  year  to  year,  and  was  on  the  Register  of 
Voters  as  tenant  and  occupant  of  the  same.  Negotiations 
were  in  progress  for  the  transference  of  the  house  to  the 
School  Board,  but  the  transfer  had  not  been  effected,  and  the 
agreement  between  the  proprietors  and  the  schoolmaster  had 
not  terminated.  Objection  that  the  tenure  was  a  defeasible 
one,  repelled. 

Observed  (per  Lord  Ardmillan)  that  the  judgment  must  not  be 
supposed  to  imply  that  the  schoolmaster*s  title  would  have 
been  objectionable  as  defeasible,  if  the  premises  had  been 
transferred  to  the  School  Board. 

Alexander  McGregor  stood  enrolled  as  a  voter  in  the 
burgh  of  Stranraer,  as  "tenant  and  occupant  of  dwelling- 
house  and  garden,  etc.,  1  Academy  Street." 

Caldwell  objected  that  the  voter  was  not  a  tenant  and 
occupant  within  the  meaning  of  sect.  11  of  Act  2  and  3 
Will.  IV.,  cap.  66. 

The  following  facts  were  proved  : — 

That  the  subjects  were  entered  in  the  Valuation  Roll 
of  the  current  year  as  follows  : — "  McGregor,  Alexander, 
I  Academy  Street,  rector  of  academy,  tenant  and  occupant 
of  dwelling-house  and  garden,  etc.,  1  Academy  Street, 
£30,"  and  that  they  had  been  so  entered  for  several  years. 
The  Town-Council  of  Stranraer  were  proprietors  of  the 
dwelling-house  in  question,  and  had  not  transferred  the 
property  to  the  School  Board,  but  had  offered  to  do  so  on 
certain  conditions,  which  had  been  submitted  to  the 
School  Board.  It  was  also  proved  that  the  said  Alexander 
McGregor  had  entered  into  possession  of  the  dwelling-house 
in  November  1862,  as  tenant  from  year  to  year,  paying  all 
taxes,  and  had  so  continued  to  occupy  the  premises,  first 
under  the  directors  of  the  academy,  and  latterly  under 
the  Magistrates  and  Town-Council  of  Stranraer,  as  pro- 
prietors.     On  19Ui  August   last  the  said  Alexander 
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McGregor  was  appointed  by  the  Stranraer  School  Board,  by 
minute,  in  the  following  termB : — "  The  Board  resolved  to 
make  the  following  appointments,  viz.,  Ist,  Dr.  M*Gregor, 
classical  master  and  teacher  of  modem  languages,  in  the 
academy,  during  the  pleasure  of  the  Board,  at  a  salary  at 
the  rate  of  £200  per  annum,  l)e8ides  the  dwelling-house 
as  at  present  occupied  by  him,  reserving  to  the  Board  the 
appointment  of  fixed  salary  and  fees  to  make  up  the  above 
amount,"  which  appointment  the  said  Alexander  McGregor 
accepted. 

It  was  proved  by  Dr.  McGregor's  evidence  that  the 
Town-Council  had  not  terminated  the  agreement  between 
them  by  giving  any  notice  to  remove  or  otherwise. 

The  Sheriff  sustained  the  objection. 

The  question  of  law  for  the  decision  of  the  Court  of 
Appeal  was,  Whether  the  voter  was  tenant  and  occupant 
of  the  subjects  on  which  he  was  registered  within  the  mean- 
ing of  sect  11  of  the  Act  2  and  3  Will,  iv.,  cap.  65? 

McGregor  appealed,  and  argued — 

He  had  been  on  the  Koll  since  1862,  as  a  tenant  from  year  to 
year,  payi  ag  all  the  taxes.  He  was  still  in  the  same  position,  hold- 
ing of  the  Town-Council.  The  agreement  with  the  School-booixl 
did  not  alter  his  position,  and  his  title  was  no  more  defeasible 
now  than  it  had  been  formerly. 

Caldwell  argued — 

Br.  McGregor  had  taken  a. title  from  the  School-board,  as  from 
19th  August  1873,  for  ihe  .terms  of  his  appointment  by  that 
body  were,  that  he  was  to  get  £200,  **  and  the  dwelling-house 
as  at  present  occupied  by  him.**  These  words  meant  that  the 
School-Board  contracted  to  give  him  the  house,  and  that  he 
contracted  to  hold  under  them— Dama way  v.  Stewart,  Nov.  9, 
1868,  7  MT.  313,  ante,  vol.  xli  p.  185.  Thus  he  held  the  house 
at  the  pleasure  of  the  School  Board,  and  a  person  in  that  position 
cannot  have  a  vote,  the  title  being  defeasible. 

But  independent  of  the  School  Board,  Dr.  M*Gregor*s  title  was 
not  good,  for  he  was  not  under  any  obligation  to  pay  rent. 

At  advising— 

Lord  ARDiiiLLAN.-^This  is  an  objection  to  a  voter  in  a  burgh. 
I  am  of  opinion  that  the  qualification  of  this  voter  who  appears 
upon  the  Roll,  and  has  long  been  on  the  Roll  as  tenant  and  oc- 
cupant, and  who  is  tenant  and  occupant  now  holding  from  year  to 
year,  and  therefore  for  a  year  from  November  last,  is  not  liable  to 
objection  on  the  ground  that  it  is  defeasible.  The  appointment 
of  Dr.  M'Gregor  by  the  School  Board  does  not  affect  the  ques- 
tion, for  it  does  not  alter  the  relation  of  tenancy  in  which  Dr. 
MHjrregor  stood,  and  still, stands  to  the  Town-Council.  I  there- 
fore think  that  the  judgment  of  the  Sheriff  should  be  altered, 
and  the  objection  repelled.  In  disppsiug  of  the  case  on  this 
special  ground,  I  would  wish,  however,  carefully  to  guard  against 
this  judgment  being  supposed  to  imply  that  the  title  of  this 
schoolmaster  would  have  been  objectionable  as  defeasible,  if  the 
arrangements  had  been  completed,  and  the  premises  had  been 
transferred  to  the  School  Board.  I  have  no  doubt  of  the  sound- 
ness of  the  principle,  that,  when  a  man  holds  a  subject  founded 
on  as  affording  a  county  qualification  as  tenant  and  occupant, 
but  holds  it  at  the  wUl  of  the  landlord^  who  can  destroy  the 
qualification  at  pleasure,  he  holds  a  defeasible  title  which  cannot 
sustain  his  clainL  But  it  is  quite  different  in  such  a  case  as 
this.  This  gentleman  is  not  liable,  and  will  not  be  liable,  to 
capricious  and  arbitrary  dismissal  He  is,  by  provisions  of 
public  law,  placed  in  a  position,  from  which  he  may  be  turned 
out  by  the  School  Board,  an  o£Scial  body.  The  decision  of  such 
a  body  is  very  different  from  the  mere  pleasure  or  caprice  of  an 
individual.  The  voter^s  situation  more  nearly  resembles  that  of 
a  dissenting  minister.  We  have  enough  for  decision  in  the 
special  circumstances  of  this  case.  But  I  am  anxious  that  the 
wider  question  as  to  the  position  of  schoolmasters  should  not  be 
misapprehended. 

Lord  Ormidalk. — McGregor's  qualification  is  not  as  rector  of 
the  academy,  but  as  tenant  and  occupant  of  a  dwelling-house, 
which  he  holds  from  year  to  year,    lliere  is  nothing  in  thp  case 


to  show  that  he  could  be  turned  out  of  this  house,  even  should 
he  forfeit  or  lose  his  appointment  of  rector.  So  I  concur  in 
thinking  that  there  is  no  ground  for  saying  that  he  holds  on  a 
defeasible  title,  even  supposing  that  an  objection  of  that  nature 
would  in  other  and  different  circumstances  be  competent  and 
maintainable. 


Lord  Benholme  concurred. 


Reverse, 


October  24,  1873. 

John  Thomas,  Objector  and  Appellant^  r.  John  Pantok, 

Respondent. 

County  Franehise^Personal  Occupancy— Lodging9 — StatuU  31 
and  32  VicL  c.  48  (Representation  of  the  People  (Scotlantl)  Act, 
1868),  sect.  6 — A  tenant  and  occupant  of  a  house  in  a  county 
does  not  cease  to  retain  the  personal  occupancy  of  rooms 
therein  by  letting  them  as  furnished  lodgings. 

John  Panton,  veterinary  surgeon,  Blair-Athole,  stood 
enrolled  as  a  voter  for  the  county  of  Perth.  It  was  ob- 
jected for  John  Thomas  that  Panton  had  not  been  in  the 
continuous  personal  occupancy  of  subjects  of  the  value  of 
£14  during  the  twelve  months  preceding  31st  July  last. 

The  following  were  the  facts  as  stated  in  the  Special 
Case  : — 

Panton  was  tenant  and  occupant  of  a  cottage  and  otber 
premises  at  Blair-Athole,  at  the  annual  rent  of  £15. 
"The  accommodation  of  Panton's  cottage  consisted  of  fi?e 
rooms.  During  the  year  ending  31st  July  last  he  sub-let 
two  of  these  rooms,  consisting  of  a  parlour  and  bedroom 
furnished,  for  a  continuous  period  of  three  weeks,  at  a  rent 
of  25s.  a  week,  which  included  coals,  gas,  attendance; 
and  on  one  or  two  other  occasions  he  allowed  some  one 
from  the  inn  to  sleep  in  his  house  and  when  he  did  this 
he  sometimes  got  payment  and  sometimes  got  none. 

The  Sheriff  repelled  the  objection,  and  stated  the  fol- 
lowing question  of  law  for  the  decision  of  the  Court  of 
Appeal:  Whether  the  said  John  Panton,  by  sub-letting 
two  rooms  for  three  weeks,  as  before  mentioned,  retained 
for  himself  the  actual  continuous  personal  occupancy  of 
premises  of  the  value  of  £14  per  annum  ? 

Argued  for  the  appellant — 

The  value  of  the  subjects  being  only  £15,  the  deduction  of  tvo 
rooms  out  of  five  from  Pan  ton's  personal  occnpancy  would  dis- 
qualify him.  A  portion  of  the  premises  was  sub-let,  and  the  fad 
that  something  was  obtained  in  addition  to  the  occupancy  of  the 
rooms  did  not  prevent  Paaton  irom  being  divested  of  the  per- 
sonal occupancy  of  these  rooms — Donaldson  v,  Brodie,  Not.  9, 

1868,  ante,  voL  xll  p.  185  ;  Brown  r.  Blackwood,  October  ^ 

1869,  anfe,  voL  xlii.  p.  16. 

Argued  for  the  respondent — 

Although  the  word  "  sub-let "  was  used  in  the  Special  Caae, 
this  was  manifestly  a  case  of  lodgings.  It  was  not  a  8ub4ea0e 
in  the  proper  sense  of  the  term.  There  was  no  distinct  tad 
separate  possession  given  to  the  occupant  of  the  rooms  in  ques- 
tion. It  was  an  important  element  in  this  class  of  cases,  that 
there  was  no  lodger  franchise  in  counties,  and  it  was  aoomalms 
that  a  person  should  take  away  his  own  franchise,  by  doiag 
something  which  conferred  v-o  franchise  upon  any  one  else. 

At  advising — 

Lord  Benqolme. — The  question  turns  upon  what  is  sttied 
in  the  Special  Case  regarding  the  occupancy  of  a  part  of  the 
premises,  viz.,  that  during  tihe  year  ending  3 1st  July  Psutos 
sublet  two  of  the  roonui  of  Ids  house,  consisting  of  parlour  tad 
bedroom  furnished  for  a  continuous  period  of  three  we^  at  a 
rent  of  25s.  a- week,  which  included  coals,  gas,  and  attcodaaoe 
— for  I  do  not  attach  any  importance  to  the  statement  which 
follows.  The  question  is  whether  there  haa  beoi  suck  a  tnJbsA 
of  these  two  rooms  as  to  deprive  him  of  the  fraackiae.  Had  Ihii 
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been  &  proper  subset  thera  ia  no  doabt  that  tha  atibtmction  of 
two  rooms  would  reduce  the  value  of  tbe  house  below  £14. 
But  notwjtbstanding  the  expression  "sublet,"  I  think  that  the 
words  which  follow  give  such  &  colour  to  the  atatetnent  ob  to 
depru^o  it  of  the  character  of  a  proper  Bubaet,  and  that  we  must 
hold  Pauton^ft  occupancy  to  have  been  continuous  notwitb stand* 
iug  the  uae  made  of  these  rojms. 

Lord  Ardmtllajt.— I  am  of  the  satoc  opinion.  Leaving  out 
of  view  the  verbal  criticism  on  the  Si>ccial  Case,  to  which  I  do 
not  attach  importance^  all  that  baa  been  here  ascertained  is 
exercise  of  possesaioiif  and  not  surrender  of  it. 

Lord  ORMrDALK,'— I  agree  with  your  Lordships,  I  am  not 
Burpriaed  that  tbe  disputed  question  here  has  been  raised. 
Before  the  paasing  of  the  Act  of  18G8  con  side  rahle  doubt  and 
UTi certainty  prevailed  as  to  whether  mere  lodgera  were  entitled 
to  the  franchise.  This,  however^  has  now  been  put  at  rest  by 
the  Act  of  1868,  which  enacts  that  in  burghs  lodgers  shall 
have  the  franchise  if  their  lodgings  are  of  the  retiuisite  value. 
But  in  counties  lodgers  have  no  such  privilege  j  and  that  goes 
far  to  satisfy  me  that  in  conn  ties  the  more  hiring  out  the  use  of 
a[>art meats  to  a  lodger  does  not  disqualify  the  proper  tenant 
though  the  value  of  what  he  re  tains  in  his  exclusive  occupation 
be  reduced  below  £l-l.  The  apartments  let  by  him  m  tbo 
present  case  contain  his  furniture,  and  he  has  the  right  of  ac* 
cess  to  them  by  his  sen^anta.  In  a  fair  atirl  reasonable  sense, 
therefore,  he  may  bo  held  to  occupy  the  rooms  let.  I  am  accord- 
ingly of  opimon  that  the  franchise  of  the  voter  here  has  not  been 
affecteil,  and  I  am  confirmed  in  this  opinion  by  the  English  case 
of  Pitts  r.  Sraedley,  January  l(j,  1845  (14  L.  J.,  C.  P.,  73)»  in 
which  C.  J.  Tindal,  delivering  the  judgment  of  the  Court  of 
Common  Pleas,  arrived  at  the  same  result, 

October  24,  1873. 

HoRACi  Skeetfj,  Objector  and  Appellant^  v.  James 

DrNCAif,  Uespandent, 

Counttf  Franf*hUe — Tmst-mlate — Sfn^fciartf — Direcllon  fo  sdl — 
Certain  persons  who  were  trustees  and  beneficiaries  under  a 
tmst'flisposiition  of  heritable  subjects  hafl  each  right  to  a  por- 
tion  of  the  rents  of  the  trust-ejtate  of  sufficient  value  to  afford 
a  qualification  for  the  county  franchise.  A  portion  of  the 
trust-estate  was  hnrrleued  with  a  liferent,  and  on  the  death 
of  the  lifcrenter,  or  as  soon  thereafter  as  they  Bhouhl  think 
for  the  interest  of  the  trust,  the  trustees  were  directed  to  seli 
and  divide  the  estate  among  themselves,  or  if  any  of  them 
should  wish  any  portion  of  the  trust-estate,  to  convey  such 
portion  to  the  jMirty  so  desiring  it,  the  value  to  be  to  account 
of  his  share,  fftld  that  they  were  entitled  to  have  their 
names  retained  on  the  register  as  Joint  proprietors. 

Horace  Skeetk  objected  to  James  Duncan  beins:  retained 
on  tbe  Roll  m  a  voter  for  the  county  of  Perth,  on  the 
ground  that  ho  waa  not  joint  proprietor^  in  tbo  sense  of 
the  Statute,  of  the  houses  on  which  ho  clfiimed. 

James  Duncan  produced  in  support  of  bis  n^hi  to  be 
placed  as  a  voter  on  the  Roll  i%  dispositionj  dated  2d 
December  1853^  by  John  Duncan,  eldest  son  and  heir  of 
tbe  deceased  James  Duncan,  by  which  he  assigned  and 
disponed  ten  different  heritable  stibjects  which  belonged 
to  hia  father  to  and  in  favour  of  his  mother,  Mrs,  Marjtjry 
Crxicket  or  Duncan,  hts  brother  James  Duncan,  the 
claimaiit,  George  DunCiin  and  David  Duncan,  also  his 
brothers,  and  also  claimants  ;  Eliza  Duncan  and  Marjory 
Duncan,  his  sisters,  and  David  Miller,  for  behoof  of  and 
as  representing  his  wife,  Anne  Miller  or  Duncan,  also  a 
Bister  of  the  granter,  in  trust,  that  the  said  disponees 
should  hold  the  subjects  for  h^hoof  of  th^muhes  according 
to  their  several  rij^ht^  and  interests  thereafter  provided, 
vh.j  that  the  said  Marjory  Crocket,  the  mother,  should 
during:  ^11  the  days  of  her  life,  have  right  to  one-third  of 
the  yearly  rents  of  said  subjects,  and,  sabject  lo  auch  right, 


the  trustees  should  have  power  either  to  hold  the  said 
subjects  for  behoof  of  themselves  in  certain  shares  or  pro- 
portions, or  to  sell  the  same  and  divide  the  proceeds  in 
the  said  proportion,  declaring-  that  while  and  so  long  as 
the  said  subjects  were  held  by  the  trustees  in  trust  the 
refits  should  he  divided  among  the  trust-disponees  in  the 
said  proportions.  4th,  That  upon  the  death  of  the 
widow ^  or  as  soon  thereafter  as  they  might  think  for  the 
interest  of  the  trust,  the  trustees  should  realize  the  whole 
of  the  said  subjects  and  divide  the  proceeds  among  the 
parties  in  the  proportion  of  their  respective  rights  and 
interests,  or  if  any  of  the  parties  interested  should  wish 
any  portion  of  the  said  lands  or  subjects,  the  trustees 
should  have  it  in  their  power  to  convey  and  dispone  the 
same  to  the  party  or  parties  so  wishing  such  portion — 
such  portion  of  said  property  or  properties  being  first 
valued  over  by  neutral  men,  such  value  to  be  to  account 
of  their  share,  and  if  it  exceeded  said  shares  the  difference 
to  be  paid  over  to  the  trustees  before  the  disposition  of 
said  portion  was  granted  to  said  party  or  parties. 

Tbe  following  facta  were  also  proved  : — 

Ist,  The  mother,  Mrs.  Marjory  Crocket  or  Duncan,  was 
alive,  and  the  trust  subjects  were  not  yet  divided  or  dis- 
poned by  the  trustees  to  the  claimant  and  the  other  parties 
having  right  under  the  trust-deed. 

2d,  Tiio  claimant's  share  of  the  rents  of  the  trust 
stibjects,  after  deduction  of  the  widow's  portion,  and  of 
the  portion  of  the  olber  beneficiaries,  and  of  all  other 
burdens,  and  which  share  of  the  rents  was  paid  to  and 
presently  enjoyed  by  the  claimant,  was  of  sufficient  value 
to  afford  a  qualification  for  registration. 

The  Sheriff  (Tait)  repelled  the  objection,  and  retained 
the  name  of  the  said  James  Duncan  in  the  Register  of 
Voters* 

The  question  of  law  for  the  decision  of  the  Court  of 
Appeal  was,  Whether  the  claimant,  under  the  deed  of  2d 
December  1853,  constdering  the  whole  terms  thereof, 
which  constituted  him  trustee  for  his  own  behoof,  and  gave 
him  right  t^j  immediate  enjoyment  of  a  portion  of  the 
renis  of  tbe  heritable  subjects  conveyed  by  the  deed  of 
sufBclent  value  to  afford  a  qualificatitm,  was  to  be  held  as 
an  owner  or  proprietor  in  the  sense  of  the  Statute? 

Horace  Skeete  appealed,  and  argued — 

The  estate  in  virtue  of  which  Duncan  claimed  to  vote  was  not 
heritable  bat  moTeable,  There  waa  in  tbe  deed  a  direction  to 
the  tnifiteea  to  sell,  and  that  direction  made  the  estate  moveable 
at  QtiCGf  even  before  the  sale  actually  took  place.  So  the  claim- 
ant  ha^^l  110  right  to  the  franchise  as  joint  proprietor  of  heritable 
esUto— 2  M,  EclPa  Lectures,  p.  889;  Wilson  v.  Cowan,  9th 
November  1S6»,  7  MT.  29&,  a»te,  vol  xlL  p.  178. 

James  Duncan  argued — 

The  right  whioh  he  posaessed  waa  heritable — Stewart  v, 
Campbell,  2lst  October  18159,  8  M'P.  13,  ante,  voL  xliL 
p.  19,  There  was  here  no  absolute  direction  to  sell,  for 
tbe  AnJe  could  not  take  place  until  the  mother's  death,  and  even 
then  the  trustees  need  not  necessarily  selL  Then  the  same 
peresoni!  here  were  trustees  and  beneficiaries,  and  the  beneficiaries* 
right  was  not  defeasible  by  any  persons  other  than  themselves. 

At  advising — 

Loao  Bewholme. — The  heritable  subjects  in  virtue  of  which 
the  party,  whose  right  to  the  franchise  is  objected  to  in  this 
case,  claimf),  are  eulhcieot  to  give  him  the  requisite  qualification, 
if  he  is  entided  to  hold  himaelf  as  in  possession  of  these  subjects, 
and  the  point  of  law  raided  is  as  to  the  effect  of  certain  pro- 
visioTjs  of  a  trust  conveyance.  The  special  case  tells  us  that 
this  trust-deed  couveys  ton  heritable  subjects  to  certain  disponees, 
of  whom  t)ie  claimant  ia  one,  for  l)ehoof  of  themselves,  according 
to  their  several  rights  and  interests  therein  after  provided,  viz., 
that  the  truster's  mother  shall  during  all  the  days  of  her  life 
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have  riglit  to  one-tliird  of  tlio  yearly  retita  of  tte  «iid  aubjecU, 
and,  subject  to  atich  Hglii,  tbe  truatees  flb^U  bare  |TOwer  dtbt^r 
to  hold  the  flaid  a^rbjecta  for  behoof  of  thema<jlvf»  in  eertaia 
abjLrea  aod  proportions,  or  to  tell  the  aamo  aad  divide  the  yro- 
ceeda  ia  tho  aaifl  prnjiortbiip  doL-laring  that  while  and  bo  long 
ftfl  the  said  snbjecta  nre  held  by  the  truateea  in  tnist^  tbe  renta 
Bhall  be  di voided  amotig  the  trust disponeea  iti  the  said  proportions; 
that  npoo  the  Jeatli  of  the  widow^  or  as  soon  thereafter  aa  tliey 
shall  tbiak  for  the  interest  of  the  tniBt^  the  trustees  shall 
realize  the  aaid  auHjecta  and  divido  tho  proeeeds  amgog  the 
parties  lathe  proportion  ef  their  reapectivcrightfl  and  interej^ts^ 
or  if  any  of  tbe  partiea  interested  ah  all  wijsh  any  portion  of  the 
said  loJida  or  atibjects,  tbe  truBtees  shaU  have  it  in  their  power 
to  convey  and  dUpooo  tbe  same  to  the  party  or  parties  so 
wisliiog  such  portion.  Now  it  ia  true  that  tt  has  been  he!<l  that 
an  absolnte  direction  to  aell  renderB  the  subject  moveftblo  aa 
from  the  date  of  the  deed  coniiog  into  operation — from  the 
death  of  the  testator  ;  but  in  the  oaw  which  we  are  now  con- 
aidering  tbe  trustees  are  not  directed  to  sell  until  the  death  of 
tbe  liferentrix,  and  even  then  they  need  not  sell  unless  it  be  for 
the  interest  of  the  trust  Now  the  pridciplo  of  law  which 
enables  us  to  holil  a  aale  to  take  place  aa  soon  aa  tbe  truster 
has  ordered  dooa  not  entitle  us  to  hold  it  to  take  plaoe  before 
he  hast  ordered  it*  I  am  tbf^refore  of  opinion  that  we  ahould 
affirm  the  judgmeat  of  the  Sheriff, 

Lord  ARDaiiLLAN. — This  case  is  one  nf  aome  delioacy,  and  it 
was  argued  en  both  sides  with  great  abUity,  We  have  repaat- 
e<lly  recognised^  aa  a  qualification  for  the  franchise,  a  right  to 
the  rents  of  heritage  held  in  trust, — that  is,  nlthotigh  the 
heritible  property  ia  vested  in  trustees,  if  the  beneficiary  has  an 
interest  in  the  renta  to  the  requisite  amount,  he  has  a  snfBeient 
qnalili cation.  Now  that  is  tbe  case  here.  Tbe  trustees  are  m 
tiluio  aa  proprietors  in  trust*  and  aa  to  the  rents,  the  widow  of 
the  truster  has  a  liferent  right  to  one- third  of  the  rents,  that  is^ 
to  one -third  portion  of  the  rents  of  the  heritable  subjects  forming 
the  trust  estate*  The  remaining  t\vo- thirds  of  the  said  rejits 
are  quite  sufficient  to  qualify  the  three  other  partios,  the  bene- 
ficiaries, BO  aa  to  entitle  them  to  vote.  The  Ufereutrijc  is  still  alive 
and  in  the  enjoyment  of  her  thirti  of  the  renta.  Now  I  am 
of  opinion  that  whatever  is  the  character  of  the  right  of  tho 
liftsrentrix,  the  same  ia  the  character  of  the  right  of  the  bene- 
ficiaries. The  right  of  the  liferentrix  is  right  to  the  rents  of 
heritage,  and  aa  to  this  quei^tion  ia  heritable  ;  ami  therefore  the 
same  3u!>ject  must  be  heritable,  in  judging  of  the  right  of  the 
other.  No  doubt  there  is  a  direction  to  aell,  but  it  is  only  after 
the  death  of  the  Uferentrix  ;  and,  if  the  beneficiaries  desire  it, 
there  can  be  no  aale.  We  are  not  now  dealing  with  a  qneatioo 
of  aucccsaion,  hut  of  regie tratioa  on  an  existing  qualification, 
tho  property  h^jing  still  heritable  and  unsold*  Those  also  seeking 
the  qualification  are  the  beneficiaries  to  whom  the  renta  are  due. 
Besides,  the  time  has  not  come  when  the  trustees  are  directed 
to  sell,  and  perhapa  never  will  come.  Meantime  tbe  subjects,  aa 
held  by  the  trustees;,  are  heritable,  I  agree  in  tho  views  ex* 
pressed  by  your  Lordship. 

Lord  OnifiDALK. — This  case  ia  not  unattended  with,  difficulty . 
1  am  of  opinion  that  tbe  subjects  upon  which  a  qualification  to 
vote  ia  here  claimed  faU  undor  the  cat<*gory  af  heritable  estate, 
constructively  held  moveable  on  the  principle  of  conatrnction, 
on  account  of  the  direction  to  aell  in  the  trust-deed.  I  am 
further  of  opinion  that  the  constructive  eonveraion  must  be 
held  to  have  taken  effect  on  the  death  of  the  testator.  That 
being  the  case,  it  folio ws,  I  think,  that  the  interest  of  b^no- 
ficiariea  in  the  tmat^ettate  is  moveable.  And  so,  if  one  of  them 
died,  althongh  befori  the  actual  reaUaation  of  the  subjects,  his 
right  would  go  to  his  executor  and  not  to  his  heir-at-law  j  or  if 
creditors  were  resorting  to  diligence  against  any  of  the  bene- 
ficiaries to  attach  their  intereata  under  the  trust,  they  would  pro- 
ceed by  arroatment  But  it  ia  said  that  wc  cannot  draw  a  dis- 
tinction between  the  character  of  the  right  of  the  Uferentrix 
and  that  of  the  other  beaefieiariea,  and  yet  it  could  hardly  be 
dU|iuted  that  her  right  is  heritable.  I  think,  however,  the 
interest  of  the  liferentrix  is  moveable,  just  as  the  interests  of  the 
other  beneficiaries,  for  she  haa  only  a  claim  to  a  certain  j>ortion 
of  tho  rents  of  tbe  suhjecta  sod  not  to  the  subjects  themselves. 
It  ia  true  that  the  subjects  i^maiii  under  trust  untU  her  death. 


and  that  her  intereafc  in  them,  just  as  the  interfssta  of  tbe 
other  beneficiaries,  ia  se culled  through  the  meflium  of  trustees  on 
subjects  in  themselves  heritable.  But  a  heritable  security  does 
not  necessarily  ^ve  a  right  to  the  franchise  ;  creditors  with 
heritable  security  have  no  aoeh  right  thereto.  And  the  hfe- 
rentrix,  although  she  has  tho  benefit  of  a  heritable  security,  is 
never  proprictrix. 

I  am  disposed,  however,  to  adopt  the  view  suggested  by  yoar 
LonJahijis.  that  we  ought  not  to  deal  with  queations  ai  to 
the  franchise  on  the  principles  of  law  which  we  should  be 
bound  to  apply  in  a  case  of  succession  or  of  diligence,  but  that 
it  is  sufficient  that  the  claimant  here  is  in  poflsession  through  a 
trustee  of  an  estate  in  itself  heritable. 

So  on  thifi  last  ground  I  concur  in  the  proposed  judgment 

A  (^rm. 
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SECOND  PrVlSlOBT* 

Special  Case. — RALrB  Erskine  Scott,  C,A.  (G»meron'8 
Jufiit!iAl  Factor),  Mrs.  Janet  LoaAw  or  Cameron,  and 

Others, 

Fee  and  Lifureni—Sak  o/»A^re*  injoini-slodb  company-^Appor- 
ttonmetU  of  Price — ^ Where  iiharea  in  a  joiut-atoek  eom[kaay 
wei-e  sold  by  tho  judicial  factor  on  a  truat^e:9tate,  with  con- 
sent of  both  the  liforenttis  and  tbe  tiarg,  at  a  time  iiit^f- 
mediate  between  tbe  half-yearly  penods  for  declaration  and 
pnymont  of  dividend —  HcM  that  in  determining  the  portioo 
of  the  price  payable  to  the  liferentrix  aa  representing  tbe 
share  of  dividend  accrued  at  the  date  of  aale^  when  the 
expectation  of  the  parties,  at  the  time  of  the  sale,  aa  to  tbe 
future  dividend  accruing  but  not  yet  declartrd^  can  be  aacer- 
tained,  it  must  be  taken  aa  the  hasin^  of  apportionment,  and 
nob  the  actual  dividend  afterwards  declared. 

TuH  case  arose  under  the  tmst-dispositioTi  and  settlement 
of  the  late  Captain  Charles  Cameron,  who  died  on  9th 
June  1SG2.  Tbe  trustees  Dominated  therein  having 
declined,  Mr  Scott,  the  party  of  tbe  firit  part^  was  ap- 
pointed jndicial  factor  on  the  trust-eat  ate. 

The  party  of  the  second  part  waa  Mrs.  Janet  Logman  or 
Cameron,  the  Iruster^e  widow,  who  under  the  trust-deed 
was  tho  liferentrix  of  the  whole  trust-estate* 

The  parlies  of  the  third  part  were  the  persons  who 
would  take  auder  the  destioatioa  in  fee  upon  the  termina- 
tion of  Mrs,  Cameroo^s  liferent. 

At  tbe  date  of  Captain  Cameron's  death  th«  tmst-eetate 
consisted,  inter  alia,  of  S55  oripnnal  shares (£50  per  abare) 
and  223  J  new  or  half  shares  (£25  per  share)  of  the  stock 
of  the  Sbotts  Iron  Company.  At  the  date  of  his  death 
these  shares  were  yiehJing  no  dividend.  The  last  quoted 
price  wna  stated  by  the  secretary  for  the  cotnpany^  to  ba^e 
been  £11  j»er  share  of  j£50,  and  £5, 10s,  per  share  of  £^^, 
but  there  bad  been  no  sales  of  tbe  stock  for  m  condder- 
ablo  time  even  at  that  price. 

The  first  dividend  after  Captain  Cameron's  death  wM 
declared  on  lOtb  September  1863,  and  was  at  the  rate  of 
three  per  cent  on  tbe  stock  for  the  year  en  ling'  30th  Juae 
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1863*  Divi(len<ls  were  declared  annually  thereafter,  vary- 
ing in  amourit  from  three  in  four  per  cont.,  down  to  the 
year  ending  30th  June  1871,  In  December  1S64  and 
Jane  and  August  18G5  tkti  judicial  factor^hy  virtue  of  the 
power  of  sak  csmlained  in  the  trust-deed,  with  the  con- 
sent of  the  bentificiaries  and  lifereutnx,  boM  230  of  the 
original  shares  rt^prt.\sunLjng  stock  to  the  amount  of 
£1 1,500.  The  prices  obtained  amounted  in  all  to  £5970j  I 
18s.  5d.  Out  of  this  latter  sum  the  judicial  factorj  in 
making-  up  his  accounts  with  the  Hferentrix  for  tiie  year 
to  6th  DecemhtT  186a,  credited  her  with  J£120,  heing,  as 
explained  in  bis  accoimts,  *' the  proportion  of  dividend  in 
which  Mrs.  Cameron  is  equitably  entitled  to  participate*' 
in  respect  of  the  portion  of  the  dividend  period  which  had 
ehipscil  at  the  dates  of  the  respective  galea,  A  petition, 
however, havi no-  been  presented  on  9th  March  1871,  to  the 
Court  by  the  judicial  factor,  for  interim  audit  of  his  accounts 
down  to  6th  December  1870^  the  accounts  were  remitted 
by  I  he  Lord  Ordinary  to  Mr,  BarBtow,  C.A,  In  his 
report,  which  was  given  effect  to  by  the  Lord  Ordinary^ 
the  accountant  altered  the  allowance  made  to  tho  life- 
rentrixj  and  fixed  it  at  Uie  rate  of  the  dividend  which  was 
accruing  to  the  shares  at  the  date  of  tho  saleSj  but  not 
declared  till  some  time  after  the  sales,  namely,  five  per 
cent. 

No  further  sales  were  made  until  the  end  of  1871, 
when  the  judicial  factor  communicated  with  the  liferentrix 
anrl  beneficiaries  as  to  realizing  the  remainder  of  these 
shares,  as  the  market  price  Inid  risen,  and  was  higher  than 
it  had  been  since  hia  ap[>ointraent.  He  was  autborized 
hy  them  to  sell  at  a  price  not  under  £40  per  share. 
Accordingly  the  judicial  factor  proceeded  to  sell  the  whole 
remaining  shares  at  prices  ranging  from  jC40  to  £62,  10s. 
^)cr  share.  These  shares  were  all  sold  in  the  ordinary 
manner  on  the  Stock  Exchange  in  the  months  of  December 
1871  and  March  1872^  at  the  cnrrent  market  prices,  the 
purchasers  getting  right  to  all  dividends  subsequently 
payable. 

Prior  to  these  sales,  a  dividend  had  been  declared  on 
13th  September,  and  paid  on  3d  October  1871,  at  the 
rate  of  three  per  cent<  per  annum  for  the  year  ending  30th 
June  187 K  On  21st  February  1872  a  dividend  was 
declared  at  the  rate  of  six  per  cent,  per  annum  for  the 
half-year  ending  31st  December  1871,  and  on  lltb 
September  1872  a  dividend  was  declared  at  the  rate  of 
thirty  per  cent,  per  annum  for  the  half-year  ending 
30th  June  1872.  A  dividend  higher  than  had  been 
declared  for  the  preceding  period  was  expected  in 
December  1871  lobe  declared  for  tho  half-year  ending 
with  that  month,  but  a  dividend  at  the  rate  of  six 
per  cent,  per  annum  was  not  anticipated,  Suhi*eqnent  to 
December  1871,  in  consequence  of  the  rise  ia  the  price  of 
iron,  expectations  of  an  increased  dividend  had  come  to  be 
entertained.  The  rate  anticipated  was  estimated  variously, 
ranging  from  ten  to  fifteen  per  cent,  per  annumj  but  a 
dividend  of  thirty  per  cent,  per  annum,  which  was  the 
dividend  Bubsequently  declared  for  the  half-year  from 
December  1871  to  June  1872,  was  uot  anticipated  in  tho 
market  during  the  period  within  which  the  shares  in 
quest  ion  were  sold. 

In  these  circumstances,  the  parties  concarred  in  present- 
ing this  Special  Case  to  tho  Court,  for  the  purpose  of  hav- 
ing it  ascertained  what  proportion  of  the  prioea  obtained  for 
the  shares  above  mentioned  fell  to  be  credited  to  the  life- 
rentrix. The  fiars,  who  were  the  parties  hereto  of  the 
third  part,  maintained  that  the  liferentrix  was  not  entitled 
to  a  sum  in  name  of  dividend  or  income  ou  the  shares  io 


question  greater  than  from  three  to  six  per  cent*  per  an- 
num on  the  shares  sold  in  Di^ceraber  1871,  or  greater  than 
an  allowance  of  from  ten  to  fifteen  per  cent,  per  annum 
for  the  part  of  tho  h^lfyear  during  which  the  remaining 
shares  belonged  to  the  estate,  and  the  bank  interest 
obtained  on  the  price  for  the  remainder  of  the  half-year. 
On  the  other  hand,  the  liferentrix  tnaintained  that  her 
share  of  the  prices  obtained  should  he  calculated  on  the 
basis  of  the  dividend. subsequently  declared  as  th©  dividend 
for  the  period  current  at  the  date  of  tbo  sales,  *nd  that 
she  should  be  found  entitled  to  such  part  of  it  as 
corresponded  to  the  pro^Kirtion  of  the  then  current  dividend 
period  which  had  elapsed  at  the  date  of  the  settlements  of 
the  respective  sales,  and  to  bank  iuLcrest  OD  the  price  for 
the  remainder  of  the  half-year. 

The  following  question  of  law  was  submitted  to  the 
Court : — 

"  Wita  the  lifereutrix'a  proportion  of  the  price  of  the  sharos  in 
qnefitioQ  to  be  cttkirlated  oa  tbe  htum  of  the  dividend  ex|i©cted 
or  thought  probalile  whfin  the  sale  of  auch  «hare«  took  place, 
or  on  the  hiaia  of  that  which  turned  out  to  be  tho  dividend 
Bvdjftcqiiontly  declared  and  paid  for  the  poriml  d tiring  which  the 
respective  salea  were  effected?  " 

Authorities  :— 33  and  34  Yict*  cap,  35,  Apportionment 
Act,  1870,  sect,  2;  Donaldson  v.  Donaldson's  Trustees, 
12  th  December  1851,  ante^  voL  xxiv,  p,  73, 

The  Court  held  that,  though  in  cases  where  there  wero 
no  other  data  to  go  on,  the  dividend  actually  being  earned 
aud  afterwards  paid,  must  be  taken  as  the  basis  of  appor- 
tiuuuient,yet  in  a  special  case  like  the  present,  where  there 
wits  clear  evidence  of  the  parties'  expectations  as  to  future 
dividend  at  the  time  when  the  sale  was  agreed  upon  and 
effected,  these  expectations  must  be  taken  as  the  basis  of 
apportionment  of  the  price  between  capital  and  income  ; 
and  accordingly  pronounced  this  interlocutor  i — 

"The  Lords  are  of  opinio a^  And  £nd  that  the  liferentnx'fl 
proportion  of  the  price  of  th«  share«  in  qne<tioii  onght  to  he 
calcnlated  on  the  bosiB  of  the  dividend  expected  when  tho  Aale 
of  each  shares  took  place  ;  and  of  oouAoat  tind  furtlier  that  the 
dividend  eiepeotetl  to  ho  paid  at  December  1871  must  be  held 
to  have  been  six  per  cent ;  and  that  tho  dividend  expected  in 
March  1872  to  he  paid  in  June  1372  muat  be  held  to  have  been 
fifteen  j»er  cent*" 

For  the  First  and  Third  Partly,  Millar,  Q,C.,  G*  Wataon  ; 
Hector  F.  ftJ'T^ean,  W,H,  Arjtnl.—For  the  Sreond  Party^  Pearson  ; 
UiJford  and  Simpaonj  W,S.  Agents. — K.  CUrL  h,j. 


October  1G,  1873. 

FIRST  DtViaiOK, 

Walter  Easton,  Pursuer^  v,  Mrs,  JaAnEi.LA  Hinbhaw 
or  WiLKiB  and  Others  (Hin shawls  Execu trices),  De-* 
finders. 

EUl  of  Exchange—  Se^ennlcd  Pteicripiion^Ftrs&nai  Exception^ 
The  creditor  ia  &  bill,  esi  faeit  pr&scrihod,  &ll(?ged  that  the 
debtor  httd  admitted  his  liability  therefor  within  the  currency 
of  prescription,  and  had  within  the  same  i>eriod  entered  into 
an  agreemeot  with  tbe  creditor  hy  which  the  latter  waa  not 
to  jjresa  for  payment  till  certain  accounts  between  the  parties 
were  adjiistexi  HfH  that,  aa  it  was  not  offered  to  ins  tract 
these  allegatiooa  hy  writ  or  oath,  the  plea  of  prescription  was 
not  barred. 

This  was  an  action  raised  on  Slst  December  1872  by 
WftUer  EastoD,  insurance  broker,  Glasgow,  against  th© 
execntrices  of  the  late  John  Hitij^haw,  for  payment  of 
£380,  6s^  Id,  From  13th  April  1863  until  13th  Jannary 
1870,  Easton  and  Hinshaw  were  in  partnership,  aud  tbe 
sum  iued  for  was  stated  to  be  the  balance  on  XhB  copart- 
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nerj'  nccotinls  flt  the  dissolution  of  tlie  oapartnery  due  by 
Hinshflw  to  E.iston, 

The  defenders  stated,  that  on27t1i  Apnl  1865  Hinihaw 
advanced  in  loan  to  the  pursuer  a  eum  of  £100,  for  which 
a  promissory -note  bearings  that  date  was  granted  ;  that 
til  is  was  a  private  transaction  not  in  connexion  with  the 
business  of  the  firm ;  that  the  loan  had  never  been  repaid  by 
the  pursuer,  and  thus  that  any  balance  on  the  affairs  of 
the  company  of  Easton  and  Hinshaw  was  more  than 
compenftated  and  extinguished. 

To  meet  the  objection  of  the  sexennial  prescription  the 
defenders  stated — 

'  ^*  Stat.  4.  Mr  Hlnshaw  reqtjested  payment  of  tbe  mm 
contaiaed  in  the  pro misaory -note  about  tb©  time  of  the 
disHolutioD  of  the  eopartnery»  and  payment  wob  delayed  until 
the  piirsaer"'fl  book  abouM  b©  atl  justed.  During  tbe  Uptime  of 
Mr.  Hinihaw,  who  died  atiddetily,  tbe  pursuer  always  admitted 
hia  liability  for  the  aura  contained  in  the  promissory -note*  The 
proraisinry-notti  and  the  liabiUty  therefor  were  nnder  diaciiB- 
aion,  and  the  pursner'a  liability  admitted  by  him,  before  pre* 
flcriptiou  had  run  upon  it.^^ 
The  pufBuer  plended — 

2.  The  promisBory-note  founded  on  bemg  prescribed,  tbe  de* 
fendem  could  found  no  action  or  plea  of  eonipeusation  thereon, 
and  tbe  defenders  were  excluded  from  probafciou  except  by  writ 
or  oath. 

Tbe  defender  pleaded — 

2,  The  debt  due  by  promifiaory-note  having  bt^en  nnder  db- 
cutaion,  and  the  liability  therefor  admitte«|  by  tbe  pursuer  in 
the  queition  of  accounting  before  prescription  hafl  run,  the  pur- 
»uer*s  liability  therefor  was  not  affected  by  preacription  ;  and 
Beparalim^  the  purfluer^achiim  waa  extinguished  by  compeneatien. 

The  Lord  Ordinary  (Ormidale),  on  20th  May  1873, 
pronounced  the  following  interlocutor; — 

"  Sustama  the  second  plea  in  law  for  the  pursuers  ;  and,  in 
iv«pect  thereof,  and  aa  the  defenders'  connael  has  stated  that  he 
has  no  writ  to  offer  or  to  foand  on  in  BUffporfc  of  their  defences, 
repels  tbe  same,  and  decerns  agniuat  the  defend citb,  in  terms  of 
tbe  concluaiona  of  the  summons  ;  reserviog  to  tbe  defenders, 
any  time  before  extract,  to  refer  the  caufle  to  the  pursuer's  oath, 
in  common  form  :  Finda  the  pursuers  entitled  to  expcnaea/'  etc. 

*'  Note. — The  Lord  Ordinary  thinks  it  only  nece^tsary  to  stat« 
that  the  '  discussion '  referred  to  in  the  defenders'  second  plea 
in  law  is  founded  on  the  defenders*  fourth  statement  of  facta^  and 
that  it  waa  ei plained  by  the  defenders^  counsel  that  he  did  not 
mean  to  airer  that  there  had  l>een  any  judicial  discussion  what- 
ever of  the  matter  in  diapute/' 

Tbe  defenflor  reclaimed ^  and  nrgued,  that  the  pursner 
was  personally  barred  from  fonnding;  upon  prescription,  by 
having  made  a  bargain  with  llinsbaw  during  tbe  cur- 
rency of  prescription,  under  which  the  latter  was  not  to 
press  for  payment — Ettles  i\  Eobertson,  15th  Feb.  1833, 
IIS.  397j  ante^  vol.  v,  p,  245  ;  see  also  Blair  v,  Horn, 
November  30,  1S58,  anie^  vol.  xxxi.  p,  15. 

At  advising — 

Lord  PREsiOENT.-^Tho  jMirtiea  are  cpiiteat  variance  aa  to  the 
history  of  this  proraisaory-note.  It  was  granted  on  27th 
September  1865,  aod  it  is  dearly  now  prescribed.  The  de- 
fenders, who  found  npon  it  as  the  ground  of  their  plea  of  com- 
penaation,  say  that  the  aum  contained  in  the  note  was  advanced 
in  loan  to  the  pursuer  by  Hinshaw.  It  is  equally  clear  that 
this  can  only  be  proved  by  the  writ  or  oath  of  tbe  person  said 
to  be  debtor*  The  only  question  is*  whether  there  is  any  thing 
in  the  fourth  statement  for  the  defenders  which  amounts  to  an 
interruption  of  ^n^escriiition  dnring  the  civrrency  of  the  pre- 
aeriptive  period,  for  anything  allegerl  to  have  been  done  after 
that  period  in  the  way  of  aiknowledgmcnt  of  the  loan  can  only 
be  proved  by  writ  or  oath.  That  statement  ia  that  the  pro* 
niifisory-note  and  the  liability  therefor  wore  under  diacnsaion, 
and  the  pnrsner^s  liability  admitted  by  him  before  prBsoription 
had  rnn  upon  it.     The  way  in  which  tbe  note  was  under  ^- 


cuHsion  ia  e:K plained  to  be,  that  Mr.  Hinshaw  requeued  payment 

of  his  note  about  the  time  of  the  dissolution  of  tbe  copartaety  ; 
that  payment  wan  delayed  until  the  books  were  adjiutetl,  atid 
that  during  Mr.  Hinshaw'a  life  the  pnrsner  always  admitted  bii 
habiltty.  It  is  not  said  that  any  of  tbeac  things  arc  to  be 
proved  by  writ  Parole  proof  is  oaked  to  instmct  these  admis- 
sions of  liability.  Now  I  tliink  that  nothing  oCicnrring  dunjig 
the  cuireucy  of  the  sexennial  prescription,  can  interrupt  tbe 
preacription,  e:tcept  it  amounts  to  aomething  like  a  reconstitu- 
tion  of  the  debt.  All  that  is  said  here  is  that  there  were 
verbal  admisfliomi  of  debt*  which  it  ia  quite  incompetent  to 
nend  to  proof. 

Tbe  other  Judges  concurred* 

Adhere* 

AcL  Watson,  IL  V.  Campbell  ;  Mttcbeti  and  Baxter,  W,S. 
Afjent/t.—JlL  Solicitor-General  (Clark,  Q.a)p  Moncreiff ;  Mac- 
ooochie  and  Hare,  W,S.  Agaii^.—B.  Clerk,  u^a 


October  1G^  1S73. 

nnsT  DfYT.sToy, 

Aberdeen  CoMMT.ncXAL  Company,  Defenders  and  ApptV 

lants,  V.  Jaues  Jacksox,  Pursuer  and  RespondtnL 

JJ^fparoE^foa^Culpa — Nffflifffiife^^Tiit  the  purpose  of  nnloadiag 
a  ehip  at  a  qnt^y,  a  plank  was  placed  across  tbe  ship  aod  pm- 
jected  over  the  quay.  A  waggoo  which  woa  beiog  drawn 
along  a  tramway,  the  outer  rail  of  which  wiis  paralleJ  to  and 
about  two  feet  from  tbe  edge  of  the  quay,  struck  the  plaak. 
in  consequence  of  which  a  labourer  engaged  as  "  tally maa" 
in  the  nnloadiug  of  the  ship,  was  precipitated  into  the  held, 
and  anstatned  severe  injuries*  The  same  waggon  bad  ]ia«8<d 
the  plank  in  safety  once  at  least  previously  during  tlw?  sam^ 
day,  but  in  the  interval  tbe  plank  had,  from  some  unexplamed 
cause,  shifted  slightly  towaiis  the  raila.  When  the  accident 
occnrred  the  waggon  waa  bein^  driven  slowly,  and  tbe  driven 
were  at  their  horses*  heads.  II dd^  in  an  action  of  damaget 
at  the  instance  of  the  man  injured  against  the  owners  of  the 
waggon,  that  &9  it  waa  the  duty  of  the  persons  unloading  the 
ship,  and  particularly  of  the  pursuer  aa  tallyman,  to  see  that 
the  planka  were  properly  adjusted  ho  oa  not  to  impede  wag- 
gons paasing  along  tbe  tramway,  and  as  the  drivers  of  the 
waggon  did  oot  see  and  could  not  be  expected  to  have  seen 
that  the  plank  had  ahirted  ita  place,  there  was  no  fault  on 
the  part  of  tbe  servants  of  the  defenders  which  conld  render 
them  liable  in  damage  to  tbe  pursuer. 

This  was  an  action  raised  on  26 Lb  Angnst  1872,  in  tbe 
Sheriff-court  of  Aberdt^eusbire  bj  James  Juckson,  labourer, 
against  tbe  Aberdeen  Cominercial  Company.  The  sum- 
mons concluded  for  £50, 

^*  being  damages  sustained  by  the  pursuer,  and  aa  a  aolstiam 
due  to  him  in  consequence  of  t)ie  pursuer  having,  on  or  aboot 
the  5th  Auguat  current,  through  the  fauJt  of  the  defenden  or 
their  servants,  or  others  for  whom  they  are  responsible,  in  aegli* 
gently  and  wilfully  allowing  a  waggon  or  wagg^*ns  then  nnder 
their  charge,  and  then  passing  along  the  tramway  at  tbe  hir- 
hour  of  Abertleen,  near  tbe  office  of  the  "Aberdeen  Lime  Coni- 
paiiy,  to  come  in  contact  with  a  plank  projecting  over  the  side 
of  the  vessel  called  the  *  Catberiua/  on  which  tbe  pursuer  wi* 
work  in  (^,  been  a  truck  by  the  said  plank,  and  precipitated  into 
the  bold  of  said  vessel,  whereby  bis  right  arm  ws«  broken,  hij 
thigb  and  riba  bruised,  and  his  bead  cut,  and  bis  health  and 
physical  system  so  severely  injured,  that  he  haa  since  the  *ud 
occurrence,  and  will  be  for  aome  time  to  come,  totally  disabled 
and  unfit  to  earn  a  livelihood," 

Tbe  facts  of  the  case  were  ; — On  the  afternoon  of  Stb 
Aii^nst  1^72,  tbe  pursuer,  who  was  a  labourer  in  tbe 
service  of  tbe  Aberdeen  Lime  Company,  was  engaged  it 
the  forebatcb  of  a  vessel  called  the  "  Catberina,"  wbicb 
was  discharging  a  carg.i  of  bones  at  Provost  Blaikie's 
qoay,  lie  was  acting  as  "  tallyman,'*  bis  duty  betag  to 
take  a  note  of  tbe  number  of  barrels  which  were  being 
takca  up  from  tbe  bold,  and  to  assist  In  emptying  tbo 
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barrels  into  bags,  which  were  carried  ashore.  The 
**  Catherina  "  was  lying  close  to  the  quay,  and  there  was 
another  vessel  outside  her,  also  discharging  a  cargo  of 
bones.  For  the  pnrpose  of  discharging  the  cargoes  of 
these  vessels  a  plank  was  laid  across  the  bulwarks  of  the 
"  Catherina  "  near  the  bows,  and  projected  over  and  at 
right  angles  to  the  quay.  A  second  plank  led  from  the 
end  of  the  former  at  right  angles  to  it,  down  to  the  quay, 
the  second  plank  being  between  the  edge  of  the  quay  and 
the  Aberdeen  Harbour  rails,  which  were  parallel  to  the 
edge  of  the  quay  at  a  distance  of  about  two  feet.  Between 
three  and  four  o'clock  a  two-horsed  waggon  under  the 
charge  of  two  drivers  in  the  employment  of  the  defenders, 
while  being  drawn  along  the  rails,  came  in  contact  with 
the  end  of  the  first-  mentioned  plank.  The  plank  struck 
the  pursuer  on  the  back  and  threw  him  into  the  hold, 
whereby  he  sustained  severe  injuries.  The  same  waggon 
had  passed  the  plank  at  least  once  in  the  earlier  part  of 
the  day  without  coming  in  contact  with  it,  and  the  drivers 
therefore  took  it  for  granted  that  there  was  suflBcient 
space  to  pass.  The  cause  of  the  shifting  of  the  plank  was 
not  ascertained,  but  it  was  probably  due  to  a  rock  of  the 
vessel,  or  to  the  men  engaged  upon  it  working  it  forward 
with  their  feet.  Both  drivers  were  careful  and  intelligent 
men,  and  at  the  time  of  the  accident  they  were  driving 
slowly.  The  plank  was  examined  after  the  occurrence, 
and  the  indentation  showed  that  it  was  only  from  one  to 
four  inches  within  the  path  of  the  waggon, — there  being 
some  discrepancy  in  the  evidence  as  to  the  precise 
measurement. 

By  one  of  the  bye- laws  of  the  Aberdeen  Harbour  Com- 
missioners, it  is  enacted — 

**  Every  train  or  single  carriage  or  waggon,  while  moving  along 
these  rails,  shall  be  attended  by  a  driver,  who  shall  be  at  the 
head  of  the  horse  or  of  the  leading  horse,  and  by  a  guard,  who 
shall  be  in  such  place  as  may  be  most  convenient  for  imme- 
diately using  the  break." 

The  guard  of  the  waggon  in  question  was  a  boy  of 
only  eleven  years  old.  There  was  some  conflict  of 
evidence  as  to  whether  he  was  at  the  break,  and  whether 
he  sounded  his  whistle  on  approaching  the  "  Catherina." 
The  drivers  were  certainly  at  their  horses'  heads. 

By  another  bye- law  of  the  Harbour  Commissioners,  it 
is  enacted — 

"  No  person  shall  be  entitled  to  place  goods  or  any  commodity 
or  thing  upon  said  rails,  or  so  near  them  as  to  impede  or  hiDder 
the  trains,  carriages,  waggons,  horses,  drivers,  or  guards  using 
the  said  rails." 

It  was,  however,  in  evidence  that  in  unloading  ships  it 
was  impossible  to  comply  with  this  regulation.  It  was  a 
common  practice  to  place  a  plank  right  across  the  rails, 
and  to  remove  it  on  the  approach  of  a  waggon.  It  was 
the  ** tallyman's"  duty  to  place  the  planks. 

The  Sheriff-substitute  (Thomson)  pronounced  the  fol- 
lowing interlocutor : — 

**  SUt  January  1873. — Finds  that  the  pursuer  has  failed  to 
prove  that  the  injuries  sustained  by  him  on  the  occasion  libelled 
were  caused  by  the  fault  of  the  defenders  or  of  any  one  for 
whom  they  are  responsible :  Therefore  assoilzies  the  defenders 
from  the  conclusions  of  the  summons,  and  decerns  :  Finds  them 
entitled  to  expenses,"  etc 

'*  Note. — The  pursuer  was  knocked  down  and  somewhat  badly 
hurt,  while  he  was  engaged  in  the  unloading  of  a  vessel  at  the 
quay.  The  question  to  determine  is :  Are  the  defenders  to 
blame  ?  I'he  contention  of  the  pursuer  is  that  they  are  respon- 
sible, because  the  plank  which  caused  his  fall  was  driven  against 
him  by  a  waggon  which  was  at  the  time  under  the  charge  of 
the  defenders'  servants.  The  Sheriff-Bubetitute  is  of  opinion, 
upon  the  evidence,  that  the  mifortanate  ocoaneiioemiist  be  held 


either  to  be  a  damnum  falaU  ;  or,  if  blame  attach  to  any  one, 
it  must  be  shared  by  the  pursuer  himself,  and  that  therefore  he 
is  not  entitled  to  recover  damages. 

*'  A  plank  placed  across  the  bows  of  the  ship  in  question  pro- 
jected beyond  her  side  so  far  that  the  passing  waggons  caught 
it.  There  was  nothing  unusual  or  improper  in  the  position  of 
the  plank  as  it  was  originally  laid  down.  Its  situation  was  in 
conformity  with  an  every-day  practice  in  unloading  vessels.  In 
the  early  part  of  the  day  libelled,  waggons  passed  and  repassed 
it  without  coming  in  contact  with  it.  The  very  waggons  and 
drivers  that  are  said  to  have  caused  the  occurrence  in  dispute 
passed  the  plank  safely  a  short  time  before.  Its  position  must 
have  been  altered,  but  that  must  have  taken  place  gradually, 
almost  imperceptibly,  and  to  a  very  small  extent.  The  cause  of 
the  change  of  position  is  to  be  found,  it  is  thought,  in  the  fact 
that  the  ship  had  been  slightly  rocked  by  the  surge  of  a  passing 
steamer,  or  had  tilted  over  from  the  removal  of  cargo,  or  it  may 
be  that  the  use  of  the  plank  by  the  labourers  engag^  in  unload- 
ing had  led  to  it  working  itself  forward.  However  that  may 
be,  as  matter  of  fact  it  is  quite  plain,  that  the  persons  who  are 
responsible  for  the  safe-placing  and  safe-keeping  of  unloading 
planks  and  gear,  are  those  who  are  conducting  the  unloading, 
primarily  among  them  the  tallyman  or  ship's  *  side-man.*  Now 
this  pursuer  happened  on  the  occasion  libelled  to  occupy  that 
very  situation.  It  was  his  special  duty  to  see  to  the  planks. 
If  they  were  improperly  placed,  it  was  his  fault ;  and  if  he 
suffers  damage  in  consequence,  he  cannot  look  to  any  one  for 
reparation. 

'*  But  on  the  other  hand,  if  it  had  been  proved  that  the  pro- 
jecting part  of  the  plank  was  a  visible  obstniction,  and  that  the 
waggoners  recklessly  drove  their  waggon  against  it,  regardless 
of  the  consequences,  and  injury  followed,  they  would  have  been 
liable.  But  such  was  not  the  fact.  The  drivers  are  men  of 
particularly  high  character,  of  long  experience,  and  of  excellent 
skUL  As  has  been  noticed,  they  passed  the  plank  safely  not 
long  before  the  occurrence,  and  the  change  in  its  position  in  the 
meanwhile  was  so  trifling  (for  Uttle  more  than  an  inch  would 
have  been  sufficient  to  let  them  pass  safely)  as  to  be  practically 
invisible  to  them.  They  were  at  their  proper  posts,  and  were 
driving  carefully. 

*'  The  weakest  part  of  the  case,  so  far  as  the  defenders  are 
concerned,  is  that  which  refers  to  the  'guard.'  The  harbour 
bye-laws  provide  that  every  waggon  shall  be  attended  *  by  a 
guard  who  shall  be  in  such  place  as  may  be  most  convenient  for 
immediately  using  the  break.'  It  is  not  very  clear  whore  the 
guanl  was  at  the  time  of  this  accident.  Some  witnesses  say 
that  he  was  at  his  proper  place  ;  others,  that  he  was  beside  the 
driver,  while  others  declare  that  they  did  not  see  him  at  all 
(which  is  not  wonderful,  for  he  was  a  very  little  guard,  only 
eleven  years  of  age).  But  it  ought  to  be  noticed,  that  the  appli- 
cation of  the  break  would  have  been  useless  to  avert  the  acci- 
dent. The  fact  that  there  was  not  room  to  pass  was  not  dis- 
covered until  the  collision  occurred,  and  the  waggons  were  going 
slowly.  Again,  it  is  said  that  the  guard  ought  to  have  sounded 
his  whistle  in  conformity  with  the  usual  custom  at  the  quays» 
but  that  is  only  done  when  an  obstruction  is  seen,  which  this 
was  not.  He  did  whistle  when  the  waggons  started,  but  that 
was  to  warn  those  unloading  a  ship  further  along  the  quay  to 
remove  wood  from  the  rails. 

<*  After  considering  the  whole  facts,  the  Sheriff-substitute 
finds  himself  unable  to  put  upon  them  a  construction  which 
involves  the  defenders  in  blama  If  the  unfortunate  occurrence 
was  not  an  unavoidable  accident,  it  arose  from  circumstances 
over  which  the  defenders  and  their  servants  had  no  control,  and 
for  which  they  are  not  responsible." 

The  pursuer  appealed  to  the  Sheriff  (Guthrie  Smith), 
who  pronounced  the  following  interlocutor  : — 

**29th  March  1873. ^Recalls  the  interlocutor  appealed 
against :  Finds  it  proved  that,  on  or  about  the  5th  of  August 
last,  a  waggon,  under  the  charge  of  the  defenders,  when  passing 
along  the  rails  at  the  Aberdeen  quay,  was,  through  the  fault  of 
the  defenders,  permitted  to  come  in  contact  with  a  plank  pro- 
jecting over  the  said  rails  from  a  vessel  which  was  then  dis- 
charging at  said  quay,  whereby  the  pursuer,  who  was  engaged 
on  bowd  the  said  vessel,  was  severely  injured :  Therefore 
repels  the  defenoes:  Finds  the  defenders  liable  in  damages: 
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Assesses  the  same  at  the  sum  of  £35,  for  which  decerns  :  Finds 
the  defender  liable  in  expenses  ;  allows  an  account,"  etc. 

**  Note. — This  is  an  action  of  damages  which  raises  a  nice 
question  of  evidence  of  negligence.  The  space  between  the 
harbour  rails  and  the  side  of  the  quay  is  at  the  place  in  question 
only  two  feet.  It  is  usual  and  customary  in  discharging  vessels 
to  place  a  plank  across  the  bows  of  the  ship,  with  a  downcoming 
plank  from  the  end  of  it  to  the  quay.  Necessarily  it  is  always 
dangerously  near  the  waggons  which  pass  and  repass  on  the 
rails,  and  however  carefully  placed  it  may  be  at  one  part  of  the 
day  a  slight  list  on  the  ship,  the  surge  of  a  passing  steamer,  the 
rise  or  the  fall  of  the  tide,  or  any  occurrence  of  that  kind,  may 
readily  cause  it  to  project  beyond  the  line  of  safety.  The 
greatest  caution  therefore  is  required  on  the  part  of  the  drivers, 
and  it  is  satisfactory  to  observe  from  the  proof  that  they  are 
men  of  excellent  character  and  extremely  careful  and  intelligent. 
**  On  the  occasion  in  question  the  pursuer  was  acting  as  tally- 
man on  board  the  *  Catherina,*  a  vessel  lying  next  the  quay, 
with  a  ]>lank  across  her  bows,  in  the  manner  above  explained. 
Between  three  and  four  in  the  afternoon  a  waggon  came  against 
the  plank,  and  the  plank  striking  the  pursuer  behind,  knocked 
him  into  the  hold.  His  right  arm  was  fractured,  and  he  sus- 
tained various  other  injuries. 

**  The  first  question  in  the  case  is  whether  there  was  any 
want  of  care  on  the  part  of  the  pursuer.  It  is  admitted  that 
the  plank  was  originally  properly  placed,  and  that  it  was  passed 
in  safety  by  a  wags^on  three  hours  before.  But  it  is  said  that 
the  pursuer  should  himself  have  seen  that  it  remained  in  its 
proper  position.  The  answer  is,  his  post  was  on  board,  and  ho 
could  not  be  constantly  leaving  nis  proper  duties  to  see  that 
there  was  no  impediment  in  the  way  of  passing  waggons.  It 
was  the  duty  of  the  drivers,  or  those  in  charge  of  the  waggons, 
not  to  run  against  an  obstruction,  in  whatever  way  that  obstruc- 
tion might  have  been  caused — Sea  Davies  v.  Mann,  10  Meeson 
and  Wellsby,  646 ;  Taff  r.  Homham,  6  C.  B.,  N.  S.,  673 ;  and 
Mags,  of  Colchester  v.  Brooke,  7  Q.  B.  377.  And  it  is  for  this 
reason  that  in  the  harbour  regulations  it  has  been  so  carefully 
provided  *That  every  waggon,  while  moving  along  the  rails, 
shall  be  attended  by  a  driver,  who  shall  be  at  the  head  of  the 
horse,  and  by  a  guard,  who  shall  be  in  such  a  place  as  may  be 
most  convenient  for  immediately  using  the  break.'  It  is  also 
the  custom  for  the  guard  to  whistle  a  warning  before  starting. 

"  The  *  guard  *  employed  by  the  defenders  was  a  boy  eleven 
years  of  age,  and,  considering  his  youth,  the  defenders  were  at 
least  bound  to  show  that  he  was  in  his  proper  place  at  the  time. 
He  states  that  he  was  alongside  of  the  break  when  the  plank 
struck,  and  that  he  sounded  his  whistle  before  starting.  But 
other  witnesses  say  that  he  was  a  good  bit  on  the  rear  of  the 
waggons  at  the  time  of  the  accident,  and  if  he  did  sound  his 
whistle  it  is  strange  that  so  many  witnesses  declare,  the  pursuer 
included,  that  thej'  never  heard  it.  Where  there  is  so  little 
space  to  come  and  go  upon  there  is  much  force  in  the  argument 
for  the  defenders  that  no  one  could  tell  at  the  distance  of  a  few 
yards  that  the  plank  was  beyond  the  line  of  safety.  The 
indentation  show^,  when  it  was  examined  after  the  accident, 
that  it  had  been  only  four  inches  within  the  path  of  the  waggon. 
This,  however,  was  enough  to  make  it  manifest  that  it  was  at 
least  perilously  near  the  line  of  safety,  and  there  was  no  need  to 
run  any  risk  on  the  subject.  If  it  was  the  duty  of  the  driver 
and  those  in  charge  of  the  waggons  to  see  that  the  road  was 
clear  they  should  have  approached  it  at  the  slowest  possible 
pace,  after  giving  warning  to  every  one  in  the  usual  way,  with 
everything  in  readiness  to  stop  it  on  the  instant.  Instead  of 
this  they  came  against  the  plank  with  a  momentum  sufficient 
to  drive  the  pursuer  into  the  hold.  The  case  is  no  doubt 
narrow,  but  enough  appears  on  the  face  of  the  occurrence  itself 
to  require  the  defenders  to  clear  themselves  of  responsibility. 
This  they  have  faded  to  do,  and  as  the  evidence  of  a  proper 
lookout  being  kept  is  so  unsatisfactory,  it  appears  to  the  Sheriff 
that  the  pursuer  is  entitled  to  damages." 

The  defenders  appealed  to  the  Court^of  Session. 
At  advising — 

Lord  Prbsidbkt. — ^This  is  an  action  of  damages  for  injury 
said  to  have  been  occasioned  by  the  fault  of  the  Aberdeen  Com* 
mercial  Company,  which  is  explained  to  be  the  fault  of  their 
servants  who  were  in  the  charge  of  the  waggons.     The  waggons 


had  passed  once,  if  not  oftener,  during  that  day  the  plank  in 
question,  without  coming  in  contact  with  it.  The  persons  in 
charge  say  very  naturally  that  they  took  it  for  granted  that  the 
plank  which  they  had  previously  ]>assed  with  safety  was  not  in 
the  way.  The  pursuer's  answer  to  this  seems  to  be,  that  they 
were  bound  to  ascertain  each  time  they  ])a8sed  the  plank 
whether  it  had  come  nearer  so  as  to  encroach  on  the  rails.  The 
decision  of  the  case  mainly  depends  on  whether  this  is  a  sound 
proposition.  When  the  jdank  was  adjusted,  the  persons  adjusting 
it  were  prima  fiicie  bound  to  adjust  it  in  such  a  position  as  to  avoid 
danger.  If  they  had  improperly  placed  it  originally,  they  would 
certainly  have  been  liable  for  an  accident  happening  in  conse- 
quence. Does  it  make  any  difference  that  the  plank,  not  having 
been  originally  fixed  improperly,  was  allowed  by  the  persons 
unloading  the  vessel  to  come  into  a  dangerous  position  ?  I  do  not 
say  that  these  persons  are  necessarily  Uable  ;  it  might  be  a  mere 
accident.  But  if  there  was  fault  at  all,  how  is  it  possible  to 
make  the  waggoners  responsible  for  something  done  within  the 
vessel  ?  If  indeed  the  obstruction  had  been  perfectly  visible, 
then  if  they  had  failed  to  notice  it,  there  would  have  been  fault 
un  their  part,  whether  there  was  fault  on  the  other  side  or  not. 
But  this  is  not  the  case.  It  is  proved  that  the  extent  to  which 
the  plank  had  shifted  was  not  such  as  even  probably  to  attract 
notice.  Nothing  can  be  alleged  against  the  drivers.  Both  were 
at  their  horses*  heads,  their  proper  place,  and  they  were  driving 
quite  slowly.  As  regards  the  boy,  the  preponderance  of  evidence 
seems  to  be  that  he  was  in  his  proper  place,  viz.,  at  the  break, 
and  therefore  could  not  be  seen  by  some  witnesses  in  the  vessel, 
who  say  that  he  was  nut  there.  It  is  said  that  he  failed 
to  whistle.  On  this  there  is  some  conBict  of  evidence.  Bat 
I  do  not  see  any  relevancy  in  the  allegation.  If  be  had 
whistled  ever  so  loudly,  no  one  was  aware  that  the  plank  was 
projecting  more  than  it  was  in  the  earlier  part  of  the  day,  when 
it  was  passed  in  safety.  I  entirely  concur  with  the  view  of  the 
case  taken  by  the  SheriffnBubstitute. 

Lord  Dea.s. — This  tramway  was  placed  within  two  and  a  half 
feet  of  the  lip  of  the  quay.  Waggons  therefore  cannot  use  the 
tramway  without  passing  within  that  distance  of  the  water. 
There  seem  to  be  two  ways  practised  of  unloading  the  vessels ; 
one  by  placing  a  long  plank  from  the  deck  quite  across  the 
tramway.  Of  course  no  waggoner  could  drive  against  that 
visible  obstruction  without  fault.  The  other  way  is  by  placing 
a  short  plank  which  stops  short  of  the  rails,  and  another  at 
right  angles  to  it.  If  these  two  short  planks  ture  sufficiently 
clear  of  the  tramway  all  is  quite  safe.  It  is  proved  in  this  case 
that  two  short  planks  so  placed  had  been  used  throughout  the 
previous  portions  of  the  day  with  safety.  There  had  been,  at  that 
time,  no  projection  upon  or  interruption  of  the  rails.  It  is  also 
proved  that  it  was  the  duty  of  those  in  charge  of  the  vessel  to 
place  the  planks  properly.  Thus  the  pursuer  himself  depones, 
"  When  waggon  is  approaching,  it  is  duty  of  those  in  charge 
of  unloading  ship  to  remove  planks  if  in  the  way.  It  is  duty 
of  man  keeping  tally  to  see  that  planks  are  rightly  placed." 
Now  the  pursuer  was  the  man  keeping  the  tally  on  the  day 
libelled.  It  was  admittedly  his  duty,  therefore,  to  place  the 
planks  properly  in  the  first  instance,  and  this  I  have  no  doubt 
he  had  done,  because  during  the  forenoon  the  waggons  passed 
quite  safely.  But  by  afternoon  the  position  of  the  planks 
had  shifted,  in  consequence,  most  probably,  of  the  shifting  of 
the  vessel,  and  I  think  it  was  equally  the  duty  of  the  pursuer 
to  attend  to  and  rectify  this  state  of  matters  as  it  had  been  to 
place  the  planks  rightly  in  the  morning.  If  the  change  of  posi- 
tion of  the  planks  had  been  palpable  to  the  waggon  drivers,  that 
might  have  complicated  the  question.  But  it  is  proved  that  the 
difference  was  not  such  as  to  be  apparent  to  the  waggon  drivers. 
The  neglect,  therefore,  so  far  as  there  was  any,  was  the  neglect 
of  the  pursuer  himself.  I  agree  with  your  Lordship  that  nothing 
depends  on  the  question  whether  or  not  the  guard  whistled, 
because,  in  the  actual  circumstances,  that  could  have  made  no 
difference.  It  is  a  painful  case,  in  which  I  would  gladly  have 
come  to  a  different  conclusion,  but  after  reading  the  notes  of  the 
Sheriff-substitute  and  Sheriff,  and  the  proof,  I  am  consirmined 
to  agree  with  the  view  of  the  Sheriff-substitnta 

Lord  Audmillak. — ^I  feel  some  regret  at  being  compelled  to 
take  the  view  we  do,  but  we  moat  deal  with  the  oafloas  •  qvee- 
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tion  of  evidence,  and  apply  the  law  appropriate  to  the  state  of 
the  facts*.  An  accident  occurred  in  a  place  where  waiggoiis 
were  meant  to  go;  the  planks  were  intended  to  be  adjusted  in 
such  a  way  as  not  to  impede  the  tramway  ;  the  continued  run- 
ning of  the  waggons  was  therefore  contemplated  by  all  parties, 
and  there  was  nothing  wrong  in  the  waggons  continuing  to  run, 
if  the  drivers  did  not  know,  and  had  not  the  means  of  knowing, 
that  the  planks  had  shifted.  In  the  second  place,  it  is  proved 
that  it  vvas  the  duty  of  the  persons  unloading,  and  in  particular 
the  duty  of  the  tallyman,  that  is,  in  this  case,  of  the  pursuer,  to 
see  that  the  i)lanks  were  safe  with  reference  to  the  passage  of 
the  waggons.  There  is  a  bye-law  of  the  Harbour  Commissioners 
forbidding  persons  to  place  anything  so  as  to  impede  the 
-waggons  or  trains.  In  the  third  place,  the  careful  adjustment 
of  planks  for  unloading  without  danger  to  the  waggons,  being 
the  duty  of  the  tallyman,  it  follows  that,  if  it  was  a  peculiarity 
or  quality  of  the  adjustment,  that  the  planks  so  placed  might 
work  gradually  towards  the  rails,  then  the  same  i>erson,  whose 
duty  it  was  safely  to  adjust  the  planks,  ought  to  have  watched 
them  to  see  that  they  did  not  shift,  and  that  the  safety  was 
maintained.  It  cannot  be  said  that  the  drivers  of  the  waggon 
did  see,  or  ought  to  have  seen,  or  could  have  seen,  that  the 
plank  had  moved.  The  pursuer  as  tallyman  ought  to  have 
looked  to  that,  and  either  to  have  fixed  the  plank,  or  carefully 
watched  it. 

There  is  some  difference  of  opinion  among  the  witnesses,  in 
regard  to  the  precise  extent  to  which  the  plank  protruded ;  but 
I  think  we  may  fairly  take  it  as  proved  that  the  plank  was  not 
above  three  inches  beyond  the  line.  No  one  can  reasonably 
say  that  the  drivers  ought  to  have  seen  this  slight  shifting  of 
the  plank,  which,  however  dangerous,  was  not  easily  observed. 
Whether  the  boy  who  acted  as  guard  was  at  his  post,  and 
whether  he  sounded  his  whistle,  does  not  very  clearly  appear. 
My  impression,  from  perusal  of  the  evidence,  is,  that  he  was  in 
his  proper  place,  and  that  he  sounded  his  whistle,  not  indeed 
with  special  reference  to  this  vessel,  but  at  starting  from  a 
point  within  a  very  short  distance  ;  and  this  was  all  the  warn- 
ing which,  under  the  circumstances,  and  in  the  absence  of 
knowle<lge  by  the  drivers  that  the  plank  had  shifted,  the  pur- 
suer was  entitled  to  expect,  for  the  waggons  had  on  the  same 
day  passed  in  safety  before  the  accident.  Upon  the  whole  case 
I  concur  with  your  Lordships. 

Lord  Jerviswoode  concurred. 

This  interlocutor  was  pronounced  : — 

"Recall  the  interlocutor  of  the  Sheriff-substitute  of  3l8t 
January  1873,  and  the  interlocutor  of  the  Sherifif  of  29th  March 
1873  :  Find  that  the  pursuer  (respondent)  has  failed  to  prove 
that  the  injuries  sustained  by  him  on  the  occasion  libelled 
were  caused  by  the  fault  of  the  defenders  (appellants),  or 
any  person  or  persons  for  whom  they  are  responsible :  There- 
fore assoilzie  the  defenders  (appellants),  and  decern  :  Find  them 
entitled  to  expenses,  both  in  this  and  the  Inferior  Court ; " 
etc. 

Act.  {For  Appdlani8)y  Watson,  Lancaster  ;  Tods,  Murray,  and 
Jamieson,  W.S.  Agents, — Alt,  Jameson  ;  J.  B.  Sutherland,  S.S.C. 
Agtnt. — M.  Clerk,  d.g. 


October  18,  1873. 

first  division. 

David  Dryburoh  and  Others,  Petitioners^  v.  Walter 

Walker  and  Others,  Respondents, 

Trust —  Trustees  J  powers  of— Discretionary  Poxoer — Judicial  Factor 
— Petition — A  truster  left  his  estate  to  his  trustees  to  be  held 
for  his  widow  in  liferent  and  his  children  in  fee,  and  added 
the  following  direction: — **My  trustees,  however,  if  they 
think  proper,  may  continue  such  investments  as  may  exist  at' 
my  death,  and  in  particular,  unless  they  consider  it  necessary, 

.  they  shall  allow  any  sums  which  may  be  in  the  hands  of  my 
children  to  remain  with  them  at  interest.*'  He  further 
directed  that  any  sum^  lent  to  children  which  were  un- 
paid at  the  period  of  division  should  be  deducted  from  the 
shares  of  such  children.  Two  of  the  traster's  Bona,  who  were 
tniBteeSy  at  the  period  of  his  death  owed  the  tnist^atate  bhiiib 


tQ  excess  of  their  probable  shares  of  the  whole  estate  ;  the 
trustees  however  left  the  loans  uncalled  up,  and  interest  was 
for  some  time  regularly  paid.  Cue  of  these  sons  became 
bankrupt,  and  thereupon  beneficiaries  entitled  to  a  fifth  of 
the  fee  of  the  trust-estate  presented  a  petition  to  the  Court 
to  have  the  estate  sequestrated  from  the  trustees,  and  a  judicial' 
factor  appointed,  assigning  as  a  reason  that  the  trustees  had 
neglected  their  duty  in  leaving  the  sums  advanced  uncalled 
up  in  the  hands  of  the  two  members  of  their  body,  and  aver- 
ring that  the  son  and  trustee,  other  than  the  bankrupt,  who  held 
trust-funds,  was  unable  to  repay  the  loan.  Held  that  the 
Court  would  not  interfere,  the  trust-deed  ha^•ing  given  the 
trustees  a  wide  discretion  in  such  matters,  which  could  not 
possibly  be  delegated  to  a  judicial  officer. 

TuE  liite  James  Walker,  formerly  residing  at  Mnirhead,  in 
the  county  of  Fife,  died  on  7th  June  1871,  survived  by  bis 
wife,  Mrs.  Jane  Russell  or  Walker,  and  by  four  children, 
viz.,  two  sons,  Walter  Walker  and  Thomas  Russell 
Walker,  and  two  daughters,  Anna  Jane  Walker,  wife  of 
David  Dun,  and  Jemima  Maria  Walker,  wife  of  Robert 
Gardiner.  Two  other  children  of  Mr.  and  Mrs.  Walker 
predeceased  their  father,  viz.,  Isabella,  who  was  married 
to  Mr.  Alexander  Gibb,  and  Agnes,  who  was  married  to 
Mr.  John  Dry  burgh.  Both  Mrs.  Gibb  and  Mrs.  Dry  burgh 
died  prior  to  22d  August  1868,  the  date  of  a  mutual  trust- 
disposition  and  settlement  executed  by  their  parents,  the 
late  James  Walker  and  Mrs.  Jane  Russell  or  Walker. 
By  that  deed,  Mr.  and  Mrs.  Walker  nominated  as  their 
trustees  and  sole  executors  the  survivor  of  them  two,  and 
their  sons  Walter  and  Thomas,  their  surviving  daughters 
Mrs.  Dun  and  Mrs.  Gardiner,  and  their  husbands,  and 
Mr.  Alexander  Gibb,  husband  of  their  deceased  daughter 
Isabella.  By  this  trust-deed  the  granters  conveyed  their 
whole  property,  heritable  and  moveable,  to  the  persons 
above  mentioned,  with  directions,  after  payment  of  debts 
and  expenses — 

"  Third,  that  in  the  event  of  me,  the  said  James  Walker,  pre- 
deceasing the  said  Jane  Russell  or  Walker,  my  wife,  my  trustees 
shall  give  her  the  use  of  the  household  furniture,  bed  and  table 
linen,  and  everything  else  connected  with  my  house  during  her 
lifetime,  and  they  shall  convert  my  whole  other  estate,  heritable 
and  moveable,  into  cash,  and  lodge  the  same  in  bank,  or  invest 
and  lay  out  the  same  on  good  heritable  or  personal  security,  or 
on  railway  debentures,  and '  pay  the  annuaJ  interest  or  return 
thereof  to  the  said  Jane  Russell  or  Walker  during  all  the  days 
of  her  life ;  my  trustees,  however,  if  they  think  proper,  may 
continue  such  investments  as  may  exist  at  my  death,  and  in 
particular,  unless  they  consider  it  necessary,  they  shall  allow 
any  sums  which  may  be  in  the  hands  of  my  children  to  remain 
with  them  at  interest,  and  shall  pay  the  annual  interest  or 
return  thereof  as  above  mentioned." 

The  fourth  and  fifth  purposes  of  the  deed  contained 
directions  for  the  distribution  and  payment  of  the. capital 
of  the  trust-estate  upon  the  death  of  the  survivor  of  the 
granters,  among  their  children  or  grandchildren  then 
alive,  as  follows :  £25  each  was  to  be  paid  to  the  two 
chil  jren  of  Mrs.  Gibb,  and  the  remainder  was  to  be  divided 
into  five  equal  shares,  one  of  which  was  to  be  payable  to 
each  of  their  four  surviving  children,  and  the  fifth  share 
to  the  two  children  of  their  deceased  daughter,  Mrs.  Dry- 
burgh.     It  was  provided — 

"  Sixth,  that  any  sums  of  money  which  we  may  have  lent  to  any 
of  our  children,  and  which  shall  be  unpaid  at  the  final  division, 
shall  form  jyart  of  our  estate  for  division,  and  the  same  shall  be 
deducted  from  the  share  of  such  child  in  paying  the  same  to 
him  or  her." 

At  his  death  in  June  1871  there  was  due  to  Mr.  Walker 
by  his  BOD  Thomas  Russell  Walker  a  sum  of  £1400,  ad- 
vanced to  him  at  various  times.  The  exact  dates  of  these 
advances,  whether  before  Qr  after  the  execntion  of  the 
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tnist-deetl  in  186S,  was  not  ftscertaine^l.  Aft<?r  esecuting- 
the  Baid  truftt-disposilion  and  settlement,  Mr  Walker  ad- 
Tanced  in  loant  to  his  son  Walter,  sums  amounting  to 
£2300,  for  which,  at  the  date  of  his  death,  be  held  two 
acccptHncGB  hy  his  said  son  for  £1000  each,  dated  Htb 
November  18G9,  and  a  third  for  £aOO,  dated  23d  No^ 
vemhtjr  1869,  Mr.  Walker  at  Iris  deatb  also  held  a  bill, 
dated  22d  January  1869^  for  the  mm  of  £200,  lent  by 
him  to  his  Bon*iii-law,  Mr.  Dun.  The  different  BUms  above 
mentioned  were  advanced  by  Mr.  Walker  for  tbe  purpose 
of  assisting  in  business  his  two  sons,  Thomas  and  Walter, 
and  his  son-in-law,  Mr.  Dtin,  and  tlie  interest  on  these 
sums  was  regularly  paid  to  Mr,  Walker  up  to  the  time  of 
his  death.  On  the  death  of  Mr.  Walker,  in  June  1871, 
his  widow  and  bis  surviving  daughters,  Mrs.  Dun  and 
Mrs.  Gardiner,  as  well  as  his  son-in-law,  Mr,  Alexander 
Gibb,  declined  to  act  as  trustees  and  executors  under  the 
trust-deed,  but  the  other  trustees  nominated  accepted 
office,  and  entered  on  the  management  of  the  estate,  which 
amounted  lo  upwards  of  ^fiOOO* 

The  trustees,  in  the  exercise  of  the  discretion  given  them 
in  tho  above  quoted  clause  of  the  trust-deed,  allowed  the 
fimds  of  the  trust,  which  had  been  lent  ont,  to  remain  m 
the  hands  of  Messrs,  Walter  Widker,  Thomas  Russell 
Walker,  and  Dun,  who  were,  as  has  been  above  stated, 
three  of  the  four  accepting  trustees.  Mr.  Thomns  Kuasell 
Walker's  estates  wore  sequestrated  in  February  1873, 
without  the  trust  money  lent  to  him  having  been  called 
Tap. 

David  Drylmrgh  and  Agnes  Walker  Drj-burgh,  the 
children  of  the  deceased  A^nes  Walker  or  Dry  burgh,  and 
their  father,  John  Dryburgh,  their  administrator  at-Iaw, 
they  being  minors,  on  4lh  April  1873  presented  a  petition 
to  the  Lord  Ordinary  officiating  on  the  Bills,  in  wljich, 
after  a  narrative  of  the  facts  as  above  given,  ihey  averred 
that  Walter  Walker  would  snflfer  \om  by  the  bankruplcy 
of  his  brtither,  Thomas  Eussell  Walker,  and  was  also  under 
various  liabilities  which  endangered  the  payment  of  the 
1  a  rgo  araoun  t  <  if  trust  -fund  s  i  n  h  i  s  hands  u  n  secure  d*  That 
they  had  also  frequently  requested  the  tn  is  tees  to  call  up 
the  trust-funds  in  the  hands  of  Walter  Walker  and  BIr. 
Dun,  or  at  all  events  to  obtain  sufficient  caution  or  security 
for  the  same  to  the  extent,  at  all  events,  of  their  interest, 
but  they  had  always  refused  to  do  so.  They  also  statecl 
that  the  trustees,  thongh  repeatedly  requested  by  them  to 
exhibit  accounts  of  their  intromissions.  Lad  declined  to  do 
so;  and  that  owing  to  the  trustees  having  neglected  to 
give  timeous  notice  of  the  death  of  the  lute  James  Walker, 
and  of  the  consequent  withdrawal  of  bis  guarantee  to  the 
National  Bank,  that  the  trust-estate  waa  involved  in 
liabilities  in  connexion  with  a  cash -credit  bond  for  j£1000 
for  behoof  of  Thomas  Russell  Walker, 

T  hey  f a  r  I  h  e  r  averred — 

"The  trustees,  by  acting  in  the  maatier  abov6  *et  forth,  have 
wilfully  neglected,  aad  they  are  still  neglecting,  to  perform  thy  it 
duty  as  trustees^  and  the  trust-estate  has  thereby  suffered  injury, 
i.ml  IS  in  ilaoger  of  suffering  further  injury.  The  Baid  Walter 
Walker,  Thomaa  Kussell  Walker,  and  David  Dun,  be-in g  a 
majority  and  quorum  of  the  iiceepting  trustees,  unwarrantably 
hold  m  ttieir  hands  the  greater  part  of  th*3  tnist^^tat*?,  which 
they  are  unable  or  unwilling  to  pay  up  ;  and  their  pereoual 
Interest  beiDg  opposed  to  that  of  the  other  b^neticiaries  in  the 
trust'estate,  as  sneh  tbey  have  become  disqualified  from  acting 
as  tmstecttp  both  in  thai  respect  and  also  by  neglect  of  duty,  ia 
to  far  as  concerns  that  part  of  the  e^jtate  in  tlmir  bands.  The 
remaining  trusteesi  the  said  Mr^.  Jane  Eussell  or  Walker  and 
Eobert  Gardiner,  are  placed  in  a  position  of  great  difficulty,  on 
account  of  their  relatioQHhip  to  the  other  trustee  and  are  habte 
to  be  in^ueoced  and  controlled  by  theia,"  ^ 


The  prayer  of  the  petition  was  as  follows : — 

"May  it  therefor©  please  your  Lordships  to  appoint  this 
petition  to  he  intimated  on  the  walls  and  in  the  minute-book,  in 
comrooQ  form,  and  to  be  served  upon  the  said  Mrs.  Jane  Russell 
or  Walker,  Walter  Walker,  Thomas  Russell  Walker,  Mrs.  Ann 
Jane  Walker  or  Dun,  Mrs.  Jemima  Maria  Walker  or  Gardiner, 
Jehu  if  Of  ton,  autl  the  said  David  Dun  and  Robert  Gardiner  for 
themaekes,  and  as  a^iminiiiitrators-in-law  for  their  said  wives, 
and  upon  tho  said  Jane  Russell  Gibb and  Isabella  Walker  Gibb, 
and  the  said  Alexander  Gibb,  as  their  admioistrator-in-law,  and 
also  eilictally  ujvon  the  tutors  and  curators  of  such  of  the  said 
parties  as  are  minors,  if  they  any  have,  for  their  interest,  and 
ordain  them  to  Iwlge  answers  to  the  same  within  eight  days,  if 
so  advised  ;  and  tbereafter,  upon  resuming  consideration  of  the 
petition,  with  or  witljout  answers,  to  sequestrate  the  foresaid 
trust-estato,  if  necesiary,  and  to  appoint  the  said  Charles  Ogilvy, 
or  otber  tit  ami  proi>er  person,  to  be  judicial  factor  upon  the 
same,  H-ith  the  tisual  [towers,  he  finding  caution  before  extract, 
or  to  do  otherwise  in  the  premises  as  to  your  Lordships  may 
seem  pro|ter.*' 

The  tnititecs  lodged  answers  to  this  petition,  in  which, 
after  a  narrative  of  the  clauses  in  the  tnist-deed,  they 
stated  that  the  trnBt*estate  had  not  been  encroached  upon 
to  any  extent,  and  that  the  interest  upon  the  funds  lent  out 
bad  been  regularly  paid  to  the  liferentrix,  Mr.  Walker's 
widow,  as  directed  by  the  trust-deed.  They  also  denied 
the  other  allegations  of  the  petitioners,  and  stated  that 
they  did  not  consider  it  necessary  at  present,  to  require 
Walter  Wnlker  and  Mr.  Dun  to  pay  up  their  debts  to  the 
trust.  They  explained  that  they  were  going  to  lodge  a 
claim  in  lliomas  Russell  Walker's  sequestration,  and  they 
expected  no  part  of  the  loss  would  fall  upon  the  shares  of 
the  otber  residuary  legatee.  They  therefore,  under 
reference  to  the  clauses  in  the  trust-deed,  submitted  that 
the  application  could  not  competently  be  granted,  and 
that  the  prayer  of  the  petition  should  be  refused. 

On  April  30,  1873,  the  Lord  Ordinary  officiating  on  the 
Bills  (Ormidale)  pronounced  the  following  interlocutor  : — 

"The  hoTi\  Ordinary  officiating  in  the  Bill-chamber  having 
heard  |)arties'  prounratora,  and  considered  the  argument  and 
proceedings,  in  respect  the  allegations  of  the  petitioners  do  not 
ap[iear  to  be  rdevaat  and  sufficient  to  support  the  prayer  of 
the  petition,  dismisaes  the  same,  and  decerns :  Finds  the  re- 
spondents entitled  to  expenses;  allows  an  account,  etc." 

*'  Nofe. — Although  oue  of  the  accepting  trustees  under  the 
family  deed  of  aettlemeot  in  question  has  become  bankrupt, 
there  are  no  leas  thau  three  other  individuals,  the  respondents, 
who  are  in  charge  of  the  trust-estate,  and  who,  for  anything 
that  is  said  to  he  contrary,  it  must  be  assumed  are  solvent, 
and  able  and  willing  to  discharge  theur  duty.  The  respondent 
Walter  Walker  is  indeed  the  only  one  of  these  three  respon- 
denta  against  whom  anything  like  an  objection  is  directed ; 
and  even  as  regards  him,  all  that  is  said  is,  that '  it  is  under- 
stoo<l  he  will  suffer  loss  by  the  bankruptcy  of  his  brother,  and 
is  also  under  babilities  which  endanger  the  payment  of  the  large 
amount  of  trust  funds  m  bis  hands.'  But  this  is  plainly  too 
vague  a  statement  to  warrant  the  Court  in  superseding  the  trus- 
tees, the  more  e^f^cially  as  there  are  other  two  solvent  trustees 
against  whoiu  no  objection  is  taken,  except  that  they  have 
aIlowe<l,  in  terms  of  the  truster's  authority  expressly  conferred 
on  them  to  that  effect,  the  trust-monies  to  continue  as  he  had 
himself  loft  them.  Circumstances  may  no  doubt  arise,  even 
under  the  present  tra^t,  to  justify  the  interiKwition  of  the  Court 
in  the  manner  ami  to  the  effect  now  prayed  for  ;  but  the  Lord 
Orilinary  cannot,  having  regard  to  the  discretionary  powers  with 
which  the  trustees  appointed  by  the  truster  liimiwlf  are  invested 
by  him,  and  to  the  explanations  in  the  answers,  think  the 
aliegatioas  ia  the  present  petition  sufficient  for  that  por|Kwe« 
It  appears  to  him  that  the  circumstances  of  the  case  of  Monis 
and  Others  r.  Bain^  20  1).  16,  and  Barry  and  Others  ft.  Thor- 
bum,  9  D.  91 7|  to  which  he  was'iefenred  by  tha  peliiioDers* 
agent,  are  ao  widely  difft:rent  from  the  present  m  lo  rsoder  it 
impossible  to  view  them  as  precedents  in  pointa" 
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The  pptitionera  reclaimed,  Pi^rties  were  first  hoard  in 
Jmie  1873 J  whei^  the  Ciiso  waa  iil lowed  to  stand  over  whii 
a  view  to  some  arrangeiaent  Wmg  corae  to.  Tbe  trns- 
tees  met  after  tins,  and  paKsed  a  resolution  to  call  up  the 
truj^t-fimds  in  the  hands  of  Walter  Wnlker  iind'^Ir.  Dun, 
It  Hppeared,  however,  that  Walter  Walker  was  unable  to 
repay  the  advance  in  hia  hnndsS.  Mr.  Bun  and  hia  wife,  hr*w- 
ever,  executed  a  dee^:!  in  which  they  consented  that  the  £200 
in  Mr.  Dun's  hands  shtmld  be  itn[mted  U>  Mrs.  Dnn^s  share 
of  the  residue,  should  it  retoam  ixnpaid  at  the  period  of 
division.  The  case  waa  again  called  in  July,  and  again 
continued,  io  iJIow  Walter  Walker  to  endeavour  to  obtain 
fiecurityfor  repayment,  Walter  Walker,  however,  failed 
In  getting^  any  security.  It  appeared,  bnwever,  that  he  was 
tenant  of  a  farm  on  a  nineteen  years'  lease,  of  which  a 
considerable  period  was  still  to  run,  and  that  his  whole 
means  were  sunk  in  stock,  etc,  on  this  farm. 

At  the  hearing  of  the  ca^se,  the  petitioners  quoted  the 
following  authorities  in  support  of  the  competency  of  the 
application : — 

Statute  20  and  21  Vict  cap.  50  (Conrt  of  Session,  Diatriba- 
tion  ftf  Buainefls  Act,  1 857) » sect.  4,  fluhftt?ct  4 ;  Mitchell  and  Others 
V.  Mitchell,  20th  July  1S64,  anff,  vol.  jvxvi.  p.  693  ;  2  Macph. 
1378,  Sheddea  and  Another,  27th  Jua<j  1807*  SMacph.  955  ;  Morris 
and  Others  v.  Bain,  27th  Feb,  1858,  aat^,  voL  xsx.  p.  360  ;  20 
D.  710  ;  Barry  and  Othera  v.  Tliorhurn,  1  Itli  March  1847,  ante, 
vol  xbL  p.  419;  9  D,  9t7  ;  Neibou  and  Othdr*,  23d  JeU  1805, 
aate,  voL  xxxvii*  p»  280, 

At  advising' — 

LoRT>  PREsinxNT-— The   Lord   Ordianiy  bas  found  in  anh- 
stance  that  the  al legal lou«  of  the  ]>etitioaera  aro  not  relevant  or 
sufEeieat  to  justify  the  removal  of  the  trustees,  and  haa  accord- 
iiij^ly  djamisa^d  tho  petition,     I  agree  in  the  result  and  in  the 
grturnda  of  the  judgment,   viz.,  that  tho  allegations  are,  w^ith 
recant  ta  tbe  terms  of  t)ie  trnat'dccfU  irrelevant  and  insufficient 
The  ebarge  againat  the  tniatees  ia  that  they  have  left  with  certain 
of  themselves  a  large  proportion  of  the  trust  fund*,  that  is  to  say, 
not  that  they  have  lent  these  funds  to  themselves,  but  that,  being 
in  tbe  hands  of  these  trustees  at  the  tnvster's  death,  they  have  not 
withdrawn  them.      It  is  said  that  one  of  the  trustees,  Thomas 
Kusaell  Walker,  is  bankrupt,  and  that  another,  Walter  Walker, 
wiiJ  ButTer  loss  by  his  bankruptcy,  and  "is  also  under  various 
liahihtiea  which  endanger  the  payment  of  the  large  amouat  of 
trnst-fimds   in   his  ban  da   unsecored."     The   queatiou    arises, 
whether  it  was  tbe  duty  of  tha  trustees  in  these  circnmstances 
to  us©  action  to  recover  the  monies,  and  whether  by  not  so  doing 
they  have  so  failed  in  their  duty  as  to  jitatify  their  removal. 
Aa  regaruls  the  baukrapt,  it  k  plain  that  the  tnisteea  can  only 
now  rank  on  his  estate,   and  cannot  do  diligence.     As  regards 
the  past,  has  there  been  any  neglect  of  duty  on  their  part  ?  The 
father  had  advanced  to  him  £1400  before  tbe  dato  of  tbe  tnist- 
settlement.     Even  then  Thomas  Russell  Walker  was  known  to 
be   in  enibirrassed   circumstances,     I  take  it  that  tbe  father 
knew  this  and  lent  the  money  to  enable  him  to  get  out  of  his 
embarrassments,  and  took  tbe  risk  of  his  being  able  to  repay 
it,     1  cannot  think,  in  that  state  of  matters,  that  his  trustees, 
by  failing  to  call  up  the  money  so  lent,  and  to  proceed  to  ulti- 
mate  diligence  (for  nothing  less  than  that  would   hav6  btsen 
enough},  have  failed  in  tbeir  duty,  and  ought  to  be  removed  from 
their  office.     They  are  invested  by  the  trust-deed  with  large 
powers  ;  tbey  are  authorized  to  continue  eitisting  in  vest  men  ts, 
and  "  in  particnlar,  unless  they  consider  it  necessary,  they  shall 
allow  any  sums  which  may  be  in  the  bands  of  my  children  to 
remain  with  them  at  interest,  and  shall  pay  the  annual  interest 
or  return  thereof  as  above  mentioned.**     The  only  qualii^cation 
of  the  power  given  is  in  the  worils  **  unless  they  consider  it 
necessary,"  and  therefore,  in  regard  to  T.  R.  Walker,  who  was 
in  embarrassed  circumstances  at  the  time  when  tbe  truster  ad- 
van  cef  I  tbe  money  Co  him,  I  do  not  see  that  the  trustees  were 
bound  to  act  otherwise  than  tbey  have  done. 

In  regard  to  the  ease  of  Walter  Walker,  th«  mm  in  hi  a  hands 
iflkrger,  and  it  is  doubtful  whether  that  sub  was  mlvaaeed 
befora  or  after  the  ejcecutton  of  the  settlement.     I  rather  think 


it  was  advanced  after  the  settlement  was  made,  hut  the  truster 
must  he  taken  to  have  advanced  it  with  special  reference  to  the 
terms  of  this  deed,  by  which  the  trustees  were  directed  to  leave 
such  sums  where  they  were  at  his  death.  Now  tbe  trustees  say 
that  they  are  not  under  any  apprehension  aa  to  Walter  Walker's 
solvency,  or  the  certainty  of  recovering  at  least  the  difTerence 
between  his  share  of  tbe  estate  and  the  sum  lent  to  him.  That 
being  so,  I  do  not  think  they  are  hound  to  call  up  tbe  money, 
especially  as  their  doing  so  might  have  the  effect  of  increafiing 
the  risk  of  eventually  recovering  the  money,  and  was  not  eon- 
tem  plated  by  tbe  truster. 

The  trustees  are  certainly  in  an  embarrassing  position,  for 
they  may  be  incurring  personal  liability.  We  are  not  now  in  a 
position  to  decide  that  question.  We  are  not  told  that  there 
is  any  reason  to  believe  that  Bun  and  Gardner  are  not  solvent. 
But  whether  that  be  so  or  not,  I  do  not  see  that  we  coitld  compel 
them  to  call  up  tbe  funds  in  question.  That  being  so,  there  is 
not  sufficient  reason  for  superseding  them  and  putting  tbe 
management  of  the  tnist- estate  into  the  hands  of  a  judicial 
officer,  whose  duty  it  would  be  at  once  to  call  up  the  funds  of 
the  trust.  Again,  it  is  never  satisfactory  to  put  the  exercise  of 
a  tUscretionary  power  committed  to  trustees  into  the  hands  of  a 
factor.  Tho  factor  must  either  leave  tbe  money  where  it  la,  or 
call  it  up.  If  he  leaves  it  where  it  is,  there  is  no  ueeil  for  super- 
seding the  trustees.  If  he  is  appointed  for  the  pnrpoae  of  re- 
covering itf  that  is  just  to  blot  out  from  the  deed  tbe  clause  on 
which  1  am  commenting.  I  come  therefore  to  the  same  con- 
chudon  as  the  Lord  Ordinary* 


Lofiu  Deas. — The  trust-deed,  ia  this  case^  directs  tbetruateet 
that,  unless  they  consider  it  necessary  to  call  up  tbe  money,  *Hhey 
shall  allow  any  sums  which  may  be  in  the  hands  of  my  chil- 
dren to  remain  with  them  at  iutercat^"  The  trustees  were  therefore 
entitled,  ia  tbe  exercise  of  a  sound  discretion,  to  allow  the  money 
lent  by  the  truster  to  his  son  Walter  Walker,  to  remain  in 
Walter's  bands.  Indeed  it  may  be  doubted  whether  they  could 
have  called  it  up  without  assigning  some  reason.  I  do  nob 
tbink  it  matters  much  whether  thti  money  bad  been  advanced 
by  the  truster  before  or  after  he  eiecute^i  the  trust- deed.  In 
one  view  it  would  Im3  more  favourable  for  Walter  Walker  if  the 
money,  or  part  of  it,  was  advanced  after  the  date  of  the  trust- 
deed  ;  for  the  truster  may  in  that  case  be  presumed  to  have 
known  that  the  arivances  exct^etled  the  probable  amount  wbich 
be  had  provi[Jed  to  Walter  by  that  deed. 

If  a  judicial  factor  were  appointed  on  this  trust-estate,  be 
must  call  up  this  money,  lie  would  have  no  discretionary 
power  in  that  matter.  A  judicial  factor  does  net  ob^in,  by  tbe 
mere  act  of  his  appointment,  tho  discretionaty  powers  which 
were  vested  in  the  trustees  whom  he  has  superseded.  He  gets 
only  the  nansJ  powers  of  the  judicial  office,  and  must  apply  to 
the  Court  by  petition  whenever  he  wants  special  powers.  I 
question  very  much  whether  tbe  Court  would  interfere,  by 
granting  special  powers  applicable  to  this  matter,  one  way  or 
other.  The  result  would  therefore  be  that  the  judicial  factor 
would  feel  himself  constrained  peremptorily  to  call  up  the  money 
without  reference  to  whether  thia  was  for  tbe  heaeBt  of  the 
trust' estate  or  not^  The  trusteesi,  on  tho  contrary,  bail  and  will 
continue  to  have  a  discretion  to  call  up  the  money  or  not,  ao- 
eordiug  as  they  consider  the  one  course  or  the  other  to  be  for 
the  interest  of  tho  beneiiciariee.  That  is  obviously  a  question 
requiring  careful  consideration.  The  debtor  is  coming  into  the 
latter  years  of  his  lease,  when  the  outlays  he  has  been  making 
may  be  supposed  likely  to  result  iu  seasons  of  profit  if  be  be 
allowed  to  go  on,  whereas  if  pressed  by  diligence,  bankruptcy 
might  ensue,  and  his  lease  he  forfeited  altogether.  The  pro- 
bability seems  Co  he  that  the  best,  if  not  the  only  chance  of  ulti- 
mately getting  i>ayment  is  in  giving  present  indulgence.  The 
henehciaries  generally  may  be  assumed  to  be  of  that  opinion, 
otherwise  they  would  have  indicated  that  they  wished  tbe  money 
to  bo  called  up,  which  they  have  not  done.  This  petition  is 
presented  solely  by  David  Dry  burgh  as  adminiafcrator*ici-]aw  for 
his  children,  who  have  right  only  to  one- fifth  of  tbe  resi- 
duary-estate. The  beneficiaries,  who  have  right  to  the  other 
four- fifths,  and  tbe  widow  who  has  tbe  liferent  of  the  whole,  am 
contented  apparently  with  the  present  managemenL  I  doubt  if 
tbe  trustees  would  be  acting  prudently  if  they  were  to  act  at 
tbe  petitionera  desire  tiiat  &ey  abould  do.     It  ia  true  Mr.  Wal« 
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ter  Walker  failed  in  his  efforts  to  find  eecurity  ;  but  that  is  tiot 
wonderful,  and  does  not  necessarily  ini[>ly  that  he  may  not 
ultimately  be  able  to  pay  in  full  Upon  tbo  whole,  I  think 
the  trustees  ought  to  be  left  to  act  upon  the  diicretian  which 
the  truster  has  committed  to  them. 

Lord  Ardmillan. — The  sequestration  of  Thomaa  Ruasell 
Walker  is  not  of  itself  sufficient  to  stipijorfc  the  prayer  of  this 
petition.  But  the  amount  of  the  funds  in  the  hand^of  Walter 
Walker  must  be  considered.  On  that  poiut  I  agree  wilh  your 
Lordships  that  the  possession  of  the  funds  by  Walter  was  contem- 
plated by  the  truster,  and  that  nothing  has  been  donia  by  the*e 
trustees  in  permitting  the  funds  to  rcmaiu  with  Walter  Walker 
which  was  not  authorized  by  the  trust-dsed. 


Lord  Jsrviswoode  concurred. 


Adhere. 


Act.  Watson,  Black  ;  Macrae  and  Flett,  W.S,  Affenlg.—AiL 
Solicitor-General  (Clark),  Q.C.,  Rutherfurd ;  Jardsne^  Stodart, 
and  Frasers,  W.S.  Agents. — B.  Clerk.  A,E.a, 


October  21,  1873. 
first  diyision. 
Lord    Elphtnstone     and    Othera    (Lady    Willonghby 
D'Eresby's    Trustees),  Complaintr^^  v.   Tim    StuatB' 
EARN  Hydropathic  Establishment  Company  (Limited), 
and  Another,  Respondents. 

Nuisance  —  Irrigation — Interdict  —  WaMe  Waler  ^-  Pollution — 
Xf«a«e—fi'euxiflre— The  proprietors  of  a  hydropathic  eatabUBh* 
ment  took  a  field  adjoining  their  groancU  on  an  improving 
lease,  the  owners  of  the  field  bem^  etitUled  under  the  lease 
to  feu  the  field  during  the  currency  of  the  leiiao  on  certain 
conditions.  The  tenants  proceeded  to  irrigate  the  liield  with 
the  waste  water  from  their  baths  in  the  same  way  oi  they 
irrigated  their  own  grounds,  and  proposed  afccrwarda  to  use 
the  sewage  from  the  establishment  in  the  aaine  manner. 
They,  however,  undertook  not  to  use  Bcwaaro  without  giving 
the  owners  of  the  field  notice.  Jlekt,  in  on  application  for 
interdict  by  the  owners  of  the  field — (L)  that  the  water 
used  in  irrigating  the  field  was  not  of  an  offensive  character, 
and  its  use  was  not  injurious  to  healtU^  and  did  not  eon- 
stitute  a  nuisance;  and  (2.)  as  regarded  the  pro^ioaed  UBfi 
of  sewage,  in  its  ordinary  sense,  that  a»  the  tenants  had 
merely  said  they  had  a  right  to  use  it,  but  had  not  attempted 
to  exercise  that  right,  and  had  promised  to  give  dne  notice 
before  they  commenced  to  do  so,  tbe  ownera  of  the  field 
were  not  entitled  to  apply  for  interdict  againtit  tbem. 

The  buildings  of  the  Strathearn  Hydropathic  Establish- 
ment Company  (Limited)  were  erected  upon  land  belong- 
ino^  to  Sir  Patrick  Keith  Murray  of  Ochtertyre,  near 
Crieff.  In  April  1872  the  Compariy  took  a  19  years'  lease 
from  Lady  Willoughby  D'Eresby*^  Tmetees  of  ibe  field  or 
park  at  Crieff,  about  55  acres  in  size,  called  the  Knock 
Park,  which  was  only  separated  fn*m  their  grounds  by  a 
road.  The  proprietors  were  to  have  the  power  to  feu  the 
whole  or  any  part  of  (he  lands  on  repayment  of  the  rent 
applicable  to  the  proportion  of  laud  feued,  and  on  making 
an  allowance  for  unexhausted  manure.  The  ren  t  stipulated 
was  £40  per  annum  for  the  first  four  and  a  half  ycarsj  and 
thereafter  £82  per  annum  till  the  expiry  of  the  lease.  Two 
other  clauses  of  the  lease  were  as  follows : — 

"  3.  The  second  party  shall  have  power  to  cultivate  the  whole 
or  part  of  the  said  park  or  field,  hiit  shall  not  take  two  white 
crops  in  succession,  and  not  oftener  than  twice  in  six  years, — a 
green  crop  always  preceding  sowing  out,  and  that  uader  a 
penalty  of  eight  pounds  per  acre :  Dejclaring  that  the  whole  of 
the  park  or  field  so  cultivated  shat!  be  Itft  at  the  end  of  this 
lease  in  grass  properly  sown  oat  with  sufficient  quantities  of  liest 
clover  and  perennial  rye-grass  seeds.  4.  Tbe  second  i^arty 
diall  grub  out  the  whins  and  fast  boulder  stones,  and  remove 
these  and  a  quantity  of  loose  stones  lying  along  the  bottom  of 


the  pork,  and  shall  thoroughly  drain  the  portion  of  the  park 
ret^uiiing  to  be  drained," 

With  a  view  to  improving  the  park  the  Company 
resolved  to  irngatc  tho  ground  with  the  waste  water  frora 
the  baths  in  their  establishment,  and  acoordiugly,  in 
August  1872,  they  kid  a  pipe  across  the  road  from  their 
baths  and  carried  it  into  the  Knock  Park,  and  allowed 
some  of  the  waste  water  from  the  baths  to  flow  into  the 
field.  Lady  Willoughby  DVEresby'a  .TrnsEees  thereupon 
presented  a  note  of  Bnspension  and  interdict  in  the  Bill- 
Chamber  against  the  Company  and  their  resident  manager, 
Dr*  Meikle,  and  prayed — 

"  May  it  therefore  please  your  Lordships  Ut  Btiepead  the  prtv 
ceMings  complained  of^  antl  to  interdict,  prohibit^  and  di*cbarg« 
tho  reajwD dents  from  conveying  sewage  from  the  Str&theam 
Hydropathic  Establishment,  or  elsewhere,  into  the  park  or  field 
belonging  to  tbe  coraplainera,  known  by  the  nam©  of  the  Kaock 
of  Criefi;  in  the  itariBb  of  Crieff  and  coanty  of  Perth,  i^ithe^  hy 
pip«t  or  other wiae,  and  from  distributing  the  aaid  sewage,  or 
causing  the  same  to  flow  over  the  surface  of  the  aaid  park, 
either  by  mean^^  of  pipes  permanently  placed  in  or  upon  the 
said  park  or  otherwise  ;  as  also  from  laying  in,  Bpon,  of  ora 
tbe  said  field  or  i>ark|  or  any  part  thereof,  any  pi  pea,  channels, 
or  other  vessels,  for  the  pur|>ose  of  conveying  aaid  sewage  into 
or  difitrihnting  it  over  the  said  park  or  field ;  as  aUo  to  decern 
and  ordain  the  respondents  inatantly  to  remove  frota  the  saul 
park  or  field  all  pi|ie&,  cbannelSj  or  other  veaacls  placed  in,  npoa, 
or  OTer  the  aamc,  for  tbe  purpose  of  conveying  the  said  sewage 
into  and  difftribntiag  it  over  tbe  aaid  park  or  field ;  or  to  do 
otherwise  in  the  premise!  as  to  jom  Lordahipa  ahall  Beem 
proi^er." 

In  their  statement  of  faots  they  averred  that  tlje 
Company  b^d  already  conveyed  liquid  sewage  into  the 
field,  and  intended  to  extend  their  operations  over  tbe 
whole  surface  of  tbe  park,  they  stated  also  ; — 

"  Stat.  1 0.  Tbe  acta  thua  done  and  proposed  to  be  dooe  by 
the  i^^aiiondentB  are  wrongful  and  illegal,  anrl  are  not  warnmted 
by  any  rights  whioh  tbe  respondents  have  aa  tenants  of  the  said 
park  or  otherwise.  The  method  of  irrigation  or  maonring  pro- 
posed to  be  adopted  by  the  respondents  is  altogether  nnaiual 
and  unnecessary,  and  if  tbe  samo  be  earned  out  a  nuiaane«  will 
be  CAUfled.  Tho  smell  from  and  sight  of  tbe  said  sewage  will  be 
in  the  highest  liegree  odious  to  all  peraonfl  living  in  or  coming  to 
the  neighbourhood,  and  the  existence  of  tbe  snid  sewage  spread 
over  tbe  field  in  the  manner  proposed  will  be  injnri<>ua  to  their 
health.  Further,  the  cooveyance  of  the  aaid  sewage  into  the 
^eld,  and  the  spreading  of  it  over  the  samei,  wiU  havi»  a  most 
injurious  effect  upon  the  prospects  of  the  said  fi L-ld  being  fene^i, 
and,  indeerl,  the  character  of  the  aaid  field  aa  a  feuing  subject 
will  be  thereby  dt*atrf*ye<L  The  respondents  were,  however, 
aware  when  they  entered  into  the  said  lease  that  the  complaiiifn 
desired  and  intended  to  feu  the  said  field,  aud  proviaion  for  the 
reflumptioa  of  ground  for  feuing  i*  eipresaly  made  by  the  leaie 
as  aforesaid.  The  acts  complained  of  are  thus  done  by  tlie 
respondents  eontrary  to  tbe  faith  of  the  agreement  between  tbe 
Gomplainers  and  them.  Further,  the  complainera  believe  and 
aver  that  if  the  said  sewage  be  conveyed  into  the  said  fidd  is 
the  manner  intended  by  tbe  respoadeats,  it  will  pullnte  certain 
aprijigs,  called  the  Cold  well  Spring*,  from  which  some  of  the  in- 
habitante  of  Crieff  obtain  their  supply  of  water.  The  leol 
authority  of  Crieff  objeot  to  tbe 'proposed  ofM?Tations  on  this 
ground,  and  if  the  same  bo  carried  ont,  the  complainers  may  be 
Involved  in  questions  and  litigations  with  that  authority  and  tbe 
inhabitants  of  Crieff.  Tbe  conree  in  which  it  is  proposeii  to 
carry  the  sewage  ta  not  that  in  which  it  would  naturally  fiov 
from  the  said  hydropathic  establishmeiit.*' 

The  Company  denied  that  they  had  ever  introdoced 
sewage  ioLo  the  field,  and  explained  that  their  [>r¥eeot 
intention  was  only  to  u6g  the  waste  water  from  the  batbs 
for  irrigating  and  so  fertilizing  and  improving  the  field, 
and  alleged  that  that  could  cause  no  nuisance,  as  the 
grounds  ronnd  their  establiehment  were  already  frrigmted 
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in  that  waj,  arifl  notbing-  ofFensive  waa  experienced  by 
llic  nnmeroag  viiiitors.     It  was  averred  that 

"On  21  at  September  1872,  the  respondent,  Dr.  Meikle,  waited 
upon  the  compLamera'  agents,  Mcaara.  Dundaa  and  WiJaau,  ttnd 
by  reference  to  a  plan  of  the  grounda,  exj^lained  generally 
what  was  proposed  to  be  done,  and  stated  that  it  was  impowible 
any  nuisance?  con  Id  thereby  be  crnjated,  and  added  that  he  waa 
ready  to  abide  by  the  deciaUm  of  any  competent  person  tn  the 
neighbourhood,  and  instantly  to  cease  conveying  in  the  jiipe  any 
liquid  tbat  wnoh  arbiter  might  consider  in  tho  least  degree 
offensive.  The  complainera*  agenta  suggested  that  a  state mcot 
in  writing  should  he  aubmitteft  for  consideration  of  the  eom- 
plajner:!,  and  that  nn tit  this  wassubmittednothingfiirtbershotild 
be  done^  to  which  Dr.  Meikie  replied  that  wnitiog  a  few  weeks 
till  the  matter  woa  aatiafact<»niy  arranged  wonM  tnake  no 
difference  to  the  Company,  and  repeated,  as  stated  in  hta  letter 
to  Messrs,  Dnndaa  and  Wilaou  of  IGth  September,  that  he 
won  Id  lay  the  matter  before  the  directors  of  the  Company  at 
their  first  meeting,  after  which,  with  their  sanction,  ho  would 
prepare  and  transmit  the  staten^ent  asked  fur.  He  was  then 
making  arrangeraenta  for  this  meeting,  which  was  thereafter 
fixed  for  8th  October.  Kot withstanding  what  passed  at  this 
interview,  and  that  the  respondents  have  done  nothing  in  the 
way  of  carrying  out  any  ojjerations  for  the  irrigation  of  tho  said 
pnrk  since  tho  above -me  ntione<l  operations  of  28th  and  2nth 
August  lostj  and  have  not  pasa^d  any  water  or  any  liquid 
whatever  through  it,  nor  used  it  in  any  way  since  tho  trial 
before  mentioned,  which  was  anterior  to  the  above  mentioned 
interview  with  the  comjihiiners*  agents,  yet  tho  comploiners 
have  raised  the  present  susptmsion  and  interdict/^ 

They  further  explained  that  the  sew^ng^e  of  t lie  establisb- 
ment  wna  conveyed  from  it  by  separate  pipes  unconDected 
with  those  for  waste  water,  and  that  it  was  not  proposed 
thftt  any  sewage  be  at  present  used  for  irrigatioHj  and 
added — 

"They  further  atate,  that  withont  admitting  that  the  pro^ 
prietot^  are  entitled  to  abject  to  their  nsing  the  sew-age  for 
manuring  the  field,  they  are  willing  to  undertake  that  shonld 
they  ever  propose  so  to  nse  it,  they  will  give  the  proprietoi^ 
notice  of  their  intention  and  of  the  method  which  they  propose 
to  adopt.  A  copy  of  this  statement  is  produced  and  referred 
to.  It  was  Bent  to  tho  comphsinetB'  agents  on  23d  Kor ember 
1872,  with  a  letter  inviting  a  reply,  and  their  attention  was  again 
called  to  tho  statement  on  12th  December,  but  no  answer  has 
been  returned,  and  tho  statement  in  question  is  not  tief erred  to 
in  the  revised  Teosons  of  suspension.'* 

Pleaded  for  the  complaitiers — 

L  The  acts  complained  of  being  wrongful  and  iHegal,  and 
unwarranted  by  the  lease  or  otherwise,  the  complainera  were 
entitleil  to  interdict  as  cravetL  2.  The  complainers  were  entitled- 
to  interdict,  in  respect  that  a  nutaance  would  bo  catised  by  the 
conveyance  of  the  sewage  into  the  field,  and  by  its  distribution 
over  the  same  as  intended,  3,  Sfparatlm,  tho  complainers  were 
entitled  to  interdict^  in  respect  that  the  proposed  o[jeration» 
wotdd  lie  destructive  of,  or  at  all  events  highly  injurious  to  the 
field  as  a  feuing  subject,  and  that  the  said  lease  was  entered 
in  to  on  the  understanding  that  the  fiel^l  woidd  or  might  be  feued. 

4.  The  complainers  were  further  entitled  to  interilict,  in  res^peet 
that  the  sewage  ia  qneation,  if  Ciirried  into  and  distributed  over 
the  field  as  proposed^  wouW  pollute  the  Cold  well  Springs,  from 
which   a   supply  of  drinking  water  was  derived  as   aloreaaid, 

5,  The  com(>laiuor3  were  entitled  to  have  an  order  for  restoring 
tho  field  to  the  condition  in  which  it  was  prior  to  the  recent 
operations  comjjiaiuod  of* 

Pleaded  for  the  respoudente — 

1-  The  respondents  were  entitled,  in  the  dne  cultivation  of 
tho  Knock  Piirk,  to  water  and  irrigate  the  same,  and  to  use  all 
proper  methods  of  so  doing.  2.  The  respondents  having  obaervcd^ 
and  being  still  willing  to  observe^  the  arrangement  come  to  at 
the  meeting  between  Dr.  Meikie  and  the  complainers*  agents, 
on  2 lit  September  1872,  that  nothing  further  ahould  be  done 
by  tho  respondents  nntU  a  statement  of  their  intended  operationB 
was  submitted  to  the  complain  era*  agonta*  the  present  applica- 
'tion  waa  Quaeoessary  and  uncalled  for,  and  onght  to  be  refosed, 


3,  The  respondents'  oj>erationa  being  within  their  rights  and 
power?^  the  Note  of  Suspcnaion  and  Interdict  ought  to  be 
rcftised." 

The  Lord  Ordinary  on  the  Bills  (Benholme)  granted 
interdict  on  27tb  September  1872,  ihc  note  was  passed 
and  the  interdict  recalled  on  I3tb  November  1S72,  and  on 
2 1st  Decern  her  the  Lord  Ordinary  (Ormidale)  allowed 
l>oth  parties  a  proof.  From  the  evidence  led  it  appeared 
that  the  Company  had  never  used  sewage  in  the  field,  but 
that  tlie  only  water  which  bad  been  allowed  to  flow  into 
it  was  waste  water  from  the  balhe  and  from  four  bousemaid^s 
sinks  which  were  not  intended  to  bo  nsed  except  for 
emptying  baths  into  in  tho  morning-  The  evidence  of 
the  scientific  wjtneisaes  was  to  the  eftect  that  no  nuisances 
could  be  created  by  tho  irrigation  &^  at  present  proposed 
to  be  carried  on,  there  being  nothing  injurious  in  the  waslo 
water. 

On  31st  March  1873  the  Lord  Ordinary  pronounced 
the  following  interlocutor  :^ 

**  The  Lord  Ordiuaryi  having  heard  counsel  for  the  parties^ 
and  considered  the  argument  and  proceetlings,  includtng  the 
proof — Finds  that  the  complainers  have  failed  to  prove  that  the 
proposed  operations  on  the  part  of  the  respondents  are  wrong- 
ful or  illegal,  as  being  unwarranted  by  their  lease  from  the  com- 
plainetia,  or  that  by  the  operations  a  nuisance  will  be  causwl,  or 
that  they  will  lead  to  a  pollution  of  the  Cold  well  springs  : 
Therefore  repels  the  reasons  of  suspension  and  interdict,  refuses 
the  Note  of  Suspension  and  Interdict,  and  docems  j  reserving 
to  the  complain  era,  in  tho  event  of  the  respondents'  [iroposed 
operations  turning  out  to  be  of  tho  nature  of  a  nuisaace,  or 
otherwise  wrongful  and  ilh^gol,  to  apply  again  for  suspension 
and  interdict,  or  to  take  such  other  proceedings  for  redress  as 
they  may  bo  atl  vised  to  adopt ;  Pinds  the  respondenta  entitled 
to  expenses  i  allows  an  aceouatf"  etc, 

**  Not4^ — In  this  coae  the  complainera  do  not  allege  that  th« 
respondents  have,  as  yet  at  least,  done  anything  which  can  be 
sold  to  be  wrongous  or  illegal  under  their  lease,  or  of  the  nature 
of  a  nuisance.  Their  complaint,  as  stated  in  the  lOth  article  of 
their  reason  a  of  suspension,  is  merely  that  the  respondents' 
proposed  irrigation  operations  are  *  altogether  unusual  and 
imnecessaty,  and  if  the  some  be  carried  out,  a  nuisance  will  be 
caused/ 

"  The  Lord  Ordinary  does  not  say  that  there  might  not  have 
been  circonifltancoa  to  warrant  an  interdict  against  operations 
merely  con  tern  platetl  or  proposed,  and  before  their  real  eSeet 
could  with  cert.'dnty  he  judged  of,  but  he  ia  of  opinion  that  tha 
complainers  have  failed  to  establish  a  cose  sufficient  to  entitle 
them  to  an  interdict  being  now  granted  as  prayed  fo^*. 

"  Tho  Lord  Ordinary  thinks  it  imfmrtant  to  attend  to  the  re- 
lative position  of  the  parties  as  lan^Uord  and  tenant  By  the 
Minute  of  Agreement  and  Lease,  No.  4  of  Process,  the  com- 
plainers bave  let  to  the  respondents,  for  nineteen  years  from 
and  after  Whitaunday  laat  1872,  the  Knock  park  or  field,  con- 
sisting of  fifty 'four  ocreit,  in  which  the  irrigation  operations 
complained  of  are  to  take  place,  at  a  rent,  for  the  iirst  four  and 
a- half  years,  of  £40,  and  fur  the  remainder  of  the  lease  of  £&2 
tk  year.  There  is  nothing  either  directly  or  by  necessary  im pli- 
cation in  the  lease  itself  j^rohibitory  of  tbe  protJosed  irrigation 
operations.  On  tho  contrary,  power  ia  expressly  given  to  the 
respondents  *to  cnltivate  the  whole  or  part  of  the  said  park  or 
field  ;  but  they  shall  not  take  two  white  crojis  in  succession, 
and  not  oftenor  than  twice  in  six  years — a  green  crop  always 
preceding  sowing  out,  and  that  under  a  penalty  of  £8  per  acre  ; 
Declaring  that  the  whole  of  the  park  so  cultivated  shall  be  left 
at  the  end  of  this  lease  in  grass  properly  sown^  and  with  suffi* 
cicnt  quantities  of  best  clover  ami  perennial  rye -grass  seeds.' 
The  TeBj>oudents,  as  tenants,  are  also  taken  l>ound  '  to  grub  out 
the  whins  and  fast  boulder^ stones  along  thebottcim  of  the  park/ 
There  is  also  a  reservation  in  the  lease  to  the  effect  that  the 
proprietors  shall  have  '  power  to  fen  the  whole  or  any  part  of 
the  lands  hereby  let,  npon  payment  to  the  second  itarty  ol.  the 
proportion  of  the  rent  applicable  to  the  profiortion  of  land  fenedj 
and  for  unexhausted  manure.' 

*^  Sueh  b&iug  the  nature  of  the  contract  of  lease  betweeii  the 
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parties,  it  is  dear  that,  while  the  respondents  are  empowered  to 
cultivate  the  park  or  field  in  question,  they  are  not  debarred 
from  resorting  to  irrigation  operations  for  that  purpose  ;  and  it 
is  obvious  that  their  use  of  manure  was  contemplated.  It  at 
the  same  time  appears  from  the  terms  of  the  lease  that  the 
contingency  was  also  contemplated  of  the  com  plainers  requiring 
to  resume  possession  of  the  park  for  the  purposes  of  feuing,  but 
no  restriction  in  respect  of  that  contingency  is  put  upon  the  re- 
spondents while  and  so  long  as  their  possession  under  the  lease 
should  continue.  It  may  be,  however,  that,  independently  of 
express  stipulation,  the  respondents  would  not  be  entitled  to 
proceed  with  any  operations  necessarily  in  themselves  of  the 
nature  of  a  nuisance,  and  that  the  complainers,  notwithstanding 
the  relation  in  which  they  stand  to  the  respondents  as  their 
landlords,  would  have  a  good  and  sufficient  title  to  complxun  of 
such  operations.  But  the  Lord  Ordinary  is  not  satisfied  on  the 
proof  that  the  respondents'  proposed  operations  are  of  the  de- 
■cription  now  referred  to.  That  irrigation  operations,  either  by 
means  of  pure  or  waste  water,  or  even  sewage,  is  a  well-recog- 
nised and  not  unusual  mode  of  cultivation,  and  that  it  would  be 
a  perfectly  suitable  and  desirable  mode  of  cultivation,  in  an 
agricultural  point  of  view,  for  the  field  in  question  has  been 
clearly  established  by  the  re8i)ondents.  The  evidence  of  Mr. 
Ross  and  Mr.  Raitt — persons  of  undoubted  intelligence,  and  of 
great  experience  and  skill  in  agricultural  operations — ^puts  this 
matter  beyond  all  doubt,  and  there  is  no  evidence  on  the  part 
of  the  complainers  to  the  contrary. 

**  The  respondents  being  thus  so  far  within  the  limits  of  their 
right,  the  next  question  is,  whether  the  circumstances  of  the 
proposed  irrigation  operations  being  to  be  carried  out  not  by 
pure  water,  but  by  the  waste  water  from  their  hydropathic 
establishment,  consisting  chiefly,  if  not  exclusively,  of  the  water 
from  their  baths,  is  to  be  held  as  sufficient  of  itself  to  constitute 
a  nuisance,  or  as  naturally  or  necessarily  calculated  to  cause  a 
nuisance.  In  considering  this  question,  it  has  to  be  kept  in  view 
that  the  respondents  not  only  disclaim  all  intention  for  the 
present  of  using  what  is  called  the  sewage  or  stuff  from  their 
water-closets,  but  they  also  undertake,  as  stated  in  Article  6  of 
their  statement  of  facts,  '  that  should  they  ever  propose  so  to 
use  it  they  will  give  the  proprietors  notice  of  their  intention, 
and  of  the  method  they  propose  to  adopt*  Keeping  this  in 
view,  and  proceeding  on  the  footing  and  assumption  that  the 
sewage  or  stuff  from  the  respondents'  water-closets  is  not  to  be 
used  in  their  proposed  operations,  the  Lord  Ordinary  has  had 
little  or  no  hesitation  in  coming  to  the  conclusion,  that  the 
weight  of  the  proof  is  against  the  complainers  ;  that  is  to  say, 
that  it  shows  that  nothing  of  the  nature  of  a  nuisance  or  other 
wrong,  such  as  the  pollution  of  the  Coldwell  springs,  of  which 
the  suspenders  would  be  entitled  to  complain,  is  likely  to 
arise. 

•*  The  Lord  Ordinary  is  therefore  of  opinion  that,  in  the  cir- 
cumstances of  this  case,  as  they  now  present  themselves,  the 
right  course  for  him  to  adopt,  and  which  he  has  adopted,  is 
that  which  was  followed  in  the  case  of  Scott  v.  The  Leith  Com- 
missioners of  Police  (29th  May  1830,  8  Sh.  845),  where  the 
Court  refused  to  grant  an  interdict  against  the  depositing  town 
manure  at  a  place  where  it  was  anticipated  it  would  form  a 
nuisance,  reserving  to  the  party  to  complain  should  a  nuisance 
actually  be  created. 

**  The  Lord  Ordinary  has  had  the  less  hesitation  in  disposing 
of  the  case  in  the  way  now  explained,  as  he  cannot  help  think- 
ing that  the  complainers  ought,  before  presenting  this  Note  of 
Suspension  and  Interdict,  to  have  waited  till  the  respondents  had 
sent  for  their  consideration  the  promised  statement  of  the  mode 
in  which  the  irrigation  operations  were  to  be  carried  out, — for  the 
Lord  Ordinary  does  not  think  there  is  any  sufficient  proof  of 
the  respondents  having,  after  promising  that  statement,  done 
anything  in  breach  of  their  promise,  or  of  their  undertaking  made 
before  any  proceedings  in  Court  were  commenced,  and  again 
very  distinctly  repeated  in  the  Record  (6th  article  of  respon- 
dents' statement  of  facts),  that  before  using  the  sewage  of  their 
establishment  for  manuring  the  field  in  question — and  it  is  only 
against  the  use  of  the  sewage  the  present  Note  of  Suspension 
and  Interdict  has  been  presented — notice  of  such  intention,  and 
of  the  method  they  propose  to  adopt,  would  be  given  to  the 
complainers. 

The  ooinplainens  reclaimed,  and  argued-^ 


The  process  was  quite  a  competent  one,  in  so  far  as  the  com- 
plainers  had  reasonable  ground  for  apprehension  that  a  nuisance 
was  going  to  be  caused — Moncrieff  v.  Amot,  13th  February 
1828,  6  Sh.  630 ;  AlUon  v.  Watt,  24th  June  1829,  7  Sh.  786, 
ante,  vol.  i.  p.  292  ;  Scott  v.  Police  Commissioners  of  Leith,  29th 
May  1830,  8  Sh.  845,  ante,  voL  ii.  p.  425.  Although  the  lease 
was  one  for  agricultural  purposes,  still  the  complainers  had  a 
right  of  resumption  for  feuing  purposes,  and  there  was  every 
probability  of  early  feuing.  The  question  in  point  of  law  was, 
on  the  face  of  this  lease,  were  the  tenants  entitled  to  use  a  novel 
mode  of  cultivation,  or  to  raise  a  noxious  crop,  which  might 
interfere  with  feuing,  when  feuing  was  expressly  mentioned 
in  the  lease  ?  Moreover,  the  lease  only  allowed  them  to  use  the 
park  for  agricultural  pur[K>se8 :  were  they  entitled  to  use  it  in  any 
other  way?  Suppose  they  put  up  piggeries,  or  anything  of 
that  sort,  which  would  interfere  with  the  feuing,  were  they  to 
be  allowed  to  do  so  ?  What  was  proposed  to  be  done  here  wu 
quite  as  offensive  as  the  erection  of  piggeries.  Inversion  of  a 
subject  was  not  allowed  in  law.  Then  the  conditions  of  the 
lease  as  to  feuing  put  a  qualification  on  the  mode  in  which  the 
tenants  were  to  use  the  ground.  The  water  would  also  percolate 
into  the  Coldwell  springs,  and  could  it  be  said  that  the  water 
in  which  diseased  persons  had  washed  would  be  unobjection- 
able in  springs  from  which  a  large  part  of  the  town  was  snppUed 
with  water?  The  continuance  of  this  irrigation  (1.)  would  pre- 
vent feuing  and  (2.)  would  cause  an  actual  nuisance. 

Gonnsel  for  tbe  respondents  were  not  called  upon. 

At  advising — 

Lord  Pbbsidbnt. — ^It  is  not  necessary  for  us  to  call  upon  the 
respondents  to  answer  in  this  case,  although  there  ia  some  doubt 
as  to  the  Lord  Ordinary's  interlocutor,  with  respect  to  his  find- 
ings, which  seem  not  altogether  unambiguous.  I  think  we 
should  recall  it,  and  alter  it,  so  as  more  clearly  to  express  the 
grounds  of  our  judgment. 

The  note  of  suspension  and  interdict  contains  tbe  following 
prayer  : — {Reads  ut  supra).  Now  we  have  been  told  that  nnder 
this  prayer  it  was  intended  to  ask  interdict  against  irrigating 
this  park  in  any  way,  not  with  sewage  only,  but  with  water 
from  the  baths,  that  is,  with  water  almost  perfectly  pure,  and 
which  contains  no  noxious  ingredient  at  all.  I  am  unable  to  see 
how  this  prayer  can  be  so  construed,  and  I  am  supported  in  this 
opinion  by  the  principal  averments  of  the  complainers — (Readi 
averments  ut  supra).  There  cannot  be  the  smallest  doubt  in 
what  sense  "  sewage  "  is  used  there.  It  cannot  refer  to  pore 
water,  and  it  cannot  mean  water  from  the  baths,  becatise  it 
is  abundantly  clear  from  the  proof  that  that  water  has  little 
or  no  smell  of  any  sort.  Therefore  the  word  •'  sewage "  as 
here  used  means  sewage  in  its  ordinary  sense.  The  question 
then  is,  whether  the  respondents  have  been  guilty  of  conveying 
and  distributing  sewage  over  Knock  Park,  or  have  threatened 
to  do  so.  It  appears  to  me  they  have  neither  done  it  nor 
threatened  to  do  it.  They  maintain  they  have  the  right :  that 
is  a  very  different  thing.  A  num  may  say  he  has  a  right  to 
do  a  thing,  but  that  will  not  entitle  his  neighbour  to  interdict 
him  from  doing  it.  The  position  of  the  respondents  here  is  a  very 
natural  one.  They  say  '*  We  have  the  right  to  treat  this  field 
with  sewage  if  we  please,  but  in  the  meantime  we  will  not,  and 
we  will  give  you  timeous  notice  before  we  commence  to  do  so." 

It  would  be  sufficient  in  my  mind  to  decide  the  question  in 
this  record  that  sewage  alone  is  alluded  to  and  complained  ol 
I  am,  however,  very  unwilling  to  decide  the  cause  without  touch- 
ing on  the  other  question  which  was  argued  to  us  by  Mr.  Mackay, 
viz.,  as  to  irrigating  with  water  from  the  baths.  It  was  argned 
to  us  that  irrigation  near  dwelling.houses  was  always  a  great 
nuisance.  I  cannot  give  effect  to  that  as  a  proposition  in  lair. 
Irrigation  is  a  well  known  means  of  agricultural  cultivation,  and 
because  a  neighbour  says  that  the  effect  of  it  is  to  make  the  air 
too  humid  for  his  comfort,  is  he  to  be  entitled  to  interdict  the 
irrigator  ?  The  fact  that  irrigation  makes  the  air  humid  will 
not  make  it  a  nuisance  in  point  of  law.  If  the  question  had 
arisen  with  a  neighbouring  proprietor,  say  Sir  Patrick  Murray  of 
Ochtertyre,  who  owns  land  on  the  opposite  side  of  the  road,  can 
it  be  maintained  that  the  owners  of  Uie  Perth  estates  could  ob- 
tain an  interdict  against  the  farmer  naing  a  well  known  method 
of  cultivation  ?    If  they  could  not — as  I  think  they  could  not— 
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can  it  make  any  diETt^rcncc  that  the  n^apondents  here  ^^  tbeir 
tenants?  The  ori]y  diSerence  I  see  is,  that  it  makea  the 
respondents'  case  stronger  than  tlit*  one  1  liave  aupj>cifH2tl, 

The  lease  here  ia  obviously  an  itnprDving  leaae.  The  tcntLiita 
are  taken  bound  to  remove  boalders  and  grub  up  whins,  aod  have 
the  whole  park  «jow^d  down  a^  pertnant^nt  p;^ta»i  at  the  ex- 
piry of  19  years*  Irrigation  being  a  recognise*!  and  propter 
mode  of  improving  land,  can  it  be  maintained  that  tenants  tin- 
der an  improving  lease  are  to  be  prevented  from  using  tiiiA 
mode  of  improvement  ? 

If  it  could  be  shovin  that  the  water  ua^d,  though  not  sewage 
water,  was  still  so  impregnated  with  objectionable  matter  aa  to 
be  somewhat  of  a  nniennce,  tbeir  case  might  he  stronger  But 
we  have  the  evidt-nee  of  analysts  who  eay  there  is  not  a  par- 
ticle of  objectionable  or  injuriQua  matter  in  the  water.  lam 
of  opinion  that  this  is  a  legitimate  mode  of  irrigation. 

The  grounds  I  go  upon  are  that  there  in  no  proposal  on  the 
part  of  the  respondents  to  irrigate  with  sewage,  and  that  the 
water  with  which  they  do  irrigate  ie^  oa  far  aa  the  complainer? 
are  affected,  the  same  as  pure  water. 

Lord  Dbas. — The  wortl  "  sewage  "  is  a  word  of  indefinite  and 
varying  meaning.  It  might  be  used  as  applicable  to  the  water 
from  these  baths.  But  in  the  [rrayer  of  tbe  note  and  In  the 
record  it  is  used  in  tbe  bpoaiier  sense  of  comprehending  water 
from  water-closets  and  houaematd's  closets.  Hitherto,  however, 
it  is  only  water  from  the  baths  that  has  been  nseci  for  irrigation. 
The  respondents  think  they  would  be  entitled  to  do  more,  but 
they  have  not  yet  attempted  and  do  not  at  present  propose  to 
do  more.  They  pledge  themselves  to  give  notice  if  at  any  time 
they  resolve  to  go  further.  They  offered  to  refer  the  whole 
matter  of  nuisance  to  any  competent  person  in  the  neighbour- 
hood (Stat.  4),  and  declared  their  readiness  *'  instantly  to  cease 
conveying  in  the  pipe  any  itquid  that  sncb  arbiter  might  con* 
aider  in  the  least  degree  oHensive."  I  cannot  conceive  a  better 
way  of  arranging  a  matter  of  this  kind.  But  this  has  not  been 
agreed  to.  I  do  not  donbt  that  it  may  have  passed  through  Dr, 
Meikle*s  mind  that  in  some  circumstances  it  might  be  advan- 
tageous to  use  the  whole  water  from  the  establish  me  at  for 
irrigation.  It  is  tiot  proved  or  even  specihcaUy  averred  that 
the  water  discharged  from  tbe  baths  is  injnriona.  The  com- 
plainers  are  not  entitled  to  take  for  grantctl  that  it  is  so.  I 
agree  that  the  form  of  the  interlocutor  should  be  altered,  for 
we  do  not  decide  either  dirt'otly  or  by  Implicatiou  that  the 
respondents  may  ua©  water  from  the  water-closets  and  house- 
maid's closets  for  irrigation.  That,  if  it  wis©^  wiU  be  *  very 
different  question. 

Lord  Ardmilla:s  ahaent 

Lord  Jerviswoook  concurred. 

The  following  interlocutor  waa  pronounced; — 

**  October  21,  1873.— Recall  the  interlooutor  ^  Find  that  th-a 
water  used  by  tbe  respondents  in  irrigating  the  Knock  Park  is 
the  water  from  the  baths  of  their  hydropathic  eatabliahment, 
and  is  not  of  an  offensive  character,  and  ita  use  for  irrigation  h 
not  injurious  to  health,  and  does  not  constitute  a  nuisance  i 
Therefore  repel  the  reasons  of  snsiienaioii,  and  refuse  the  in* 
terdict,  and  decern :  Find  the  respoudenta  entitled  to  expenses, 
and  remit,"  etc. 

Act.  Lord  Advocate  (Yo nng,  Q-C),  Balfour,  Maokay  ;  DuQdaa 
and  Wilson,  C.S.  AfjenU.~Ali.  Solicitor-General  (Clark),  Q^C, 
M'Laren;  Millar,  Allsjrdice,  aod  Eobaon,  W.S.  Ag^Os, — B. 
Clark,  A.E.H. 
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SECOND  DIVXSIOH. 

Robert  Cejlwford,  Pursuer,  v.  George  Walker  MuiBj 

Defender. 

Bill — Discharge,  fffteiof^  Acceptor — Indorser — CoiKmOrtiinM  to  sm 
— ^The  holder  of  a  bill^  after  it  had  been  dishonoured  and  duly 
protested,  granted  a  discharge  to  the  cuxieptors  "  of  all  claims 
and  demands  competent''  to  him  agatost  them,  **  reserving 
entire  my  claims  against  any  obligantSf  other  than"  the 
aooepton,  '*  preaenUy  bound  to  me  along  with  "  the  acceptors. 


He  thereafter  sued  the  lateat  of  three  endorsers  of  the  bUi  for 
the  amount  in  the  bill— H fid  that  this  discharge  did  not  ex- 
tinguish the  debtt  but  was  merely  a  covenant  not  to  ane  the 
acceptons,  and  that  the  indoraermuat  pay,  hia  recourse  against 
the  acceptors  being  resented, 

Thb  Scottish  GraDite  Compnny  (Limited),  by  their 
Acceptance  to  William  Cleland,  residing  in  Bedford 
Square,  London,  became  hound  to  pay  William  Cleland 
tbe  sum  of  £200  sterling,  within  the  Clydesdale  Bank, 
Edinburgh,  »t  two  months  from  27th  September  1866. 

William  Cleland  iDdorsed  the  bill  to  John  Holmes^ 
residing  in  Loiidonp  and  John  Holmes  indorsed  it  to 
Ge^jrge  Walker  Muir,  granite  merchant,  Glasgow,  by  tbe 
Utter  of  whom  it  was  indorsed  to  Robert  Crawford, 
solicitor,  Edinbnrgh,  who  was  then  acting  as  law-ngent 
for  the  Granite  Company,  or  nitber,  William  Clelaod 
ffhtained  the  indorsation  of  John  Holmes  and  George 
W^alker  Muir,  in  order  to  give  increased  sectirity  to  Robert 
Crawford,  who  agreed,  on  their  indorsing  tba  bill,  to  dis- 
connt  the  same. 

Robert  Crawford  disconnted  the  bill,  with  the  indorsa- 
tions  ther«on,  and  advanced  to  William  Cleland  the  sum 
of  £'200,  contained  in  the  bill,  upon  tbe  security  thereof. 

The  bill  waa  dishonoured  when  it  became  due,  and  was 
duly  protested.  The  whole  obliganla  on  the  bill  were 
duly  advised  of  the  dishonour  and  protest,  on  Jut  Decem- 
ber 18G6,  the  day  after  the  bill  fell  due.  The  Granite 
Company  was  wound  up,  and  passed  into  liquidation  ia 
April  1867. 

The  sum  in  the  bill  not  having  been  repaid  to  Craw- 
ford, be,  on  27  th  November  1872^  raised  an  action  against 
George  Walker  Mnir,  as  the  last  indorser  of  the  bill,  and 
concluded  for  payment  of  £200^  with  interest  from  the 
date  of  dishonour. 

Mnir  lodged  defence?,  in  which  be  stated,  that  at  the 
time  when  he  signed  tbe  bill  he  was  acting  as  manager 
of  the  works  of  the  **  Scottish  Granite  Company,"  and 
that  the  bill  was  granted  to  raise  money  to  be  applied  to 
the  purposes  of  that  Company  ;  and  that  he  bad  only 
signed  upon  the  condition  that  the  money  should  be 
banded  to  him  for  the  use  of  tbe  Company,  which  had 
only  been  done  partially.  He  denied  that  the  bill  bad 
been  signed  in  tbe  manner  above  described,  and  e3f plained 
that  all  the  parties,  including  Crawford,  put  their  signa- 
tures on  the  bill  as  joint  sureties  for  the  Granite  Com* 
pany.  He  averred  also,  that  though  Crawford  had  been 
sequestrated  after  the  date  of  the  bill^  and  the  Granite 
Company  liquidated^Crawford  havinpt  been  for  some 
time  one  of  the  liquidators — no  mention  bad  been  made  of 
the  bill  in  either  of  these  proceedings.  He  staled  in  addi- 
tion that  Crawford  had  received  payment  of  the  amount 
in  the  bill  under  another  transaction;  and  even  if  it 
were  not  so,  he  had  paid  £70  to  Crawford,  which  was 
more  than  his  share  of  the  sum  in  the  bilh 
Pleaded  for  the  pursuer — 

L  The  defender  George  Walker  Mnir,  the  laat  indoraer  of 
tho  bill  libelled^  wa»  liable  in  payment  therifof  to  the  pur»ner. 
2,  Tbe  defender  bavlng  faiJed  to  pay  tbe  bill  when  it  came  to 
matnnty^  and  the  same  being  still  re«tiug-owiag  and  unpaid, 
tlie  purauer  was  entitled  to  decree,  in  term*  of  the  condofliona 
of  the  Bummons,  with  expenaea. 

Pleaded,  inter  alia^  for  the  defender — 

2.  In  respect  the  cDntenta  of  tbe  hill  for  £200  had  been 
alr«3^y  paid  to  tbe  purtner,  he  waa  not  in  right  to  stie  npQo 
the  aame.  3.  The  defender  being  merely  a  joint  surety  with 
the  pursuer  and  others,  on  the  bill  sued  oHj  iot  payment  to  the 
holder,  and  having  made  payment  of  bia  share,  could  not  be  now 
proceeded  agaifurL     5.  The  bill  sued  on  haTingf  both  during  tbe 
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liquidation  of  the  Granite  Company,  and  in  the  sequestration 
proceedings  of  the  pursuer,  and  otherwise,  been  treated  by  him 
as  paid  or  extinguished,  he  was  not  now  entitled  to  raise  action 
on  the  same.  6.  By  raising  action  at  such  a  time  as  to  make  it 
impossible  for  the  defender  to  operate  his  relief  against  the 
other  parties  to  the  bill,  the  pursuer  had  lost  his  right  of 
recourse  against  the  defender.  7.  The  defender  having  become 
a  joint  obligant  on  the  bill  on  a  certain  condition,  and  that 
condition  not  having  been  implemented  by  the  pursuer,  the 
defender  was  entitled  to  absolvitor.  8.  The  pursuer  was  not 
entitled  to  recover  two  separate  and  independent  decrees  for  the 
■am  in  the  bilL 

On  20th  March  1873  the  Lord  Ordinary  (Shand) 
granted  a  diligence  at  the  defender's  instance  for  recovery 
of  documents  and  books  called  for  in  a  specification. 

From  the  documents  recovered  under  this  diligence  it 
appeared  that  Crawford  had  returned  the  bill  as  an  asset 
in  his  sequestration. 

On  20th  May  1873  the  Lord  Ordinary  (Shand)  pro- 
nounced this  interlocutor : — 

"  Finds  that  the  defences  maintained  can  only  be  instructed 
by  the  writ  or  oath  of  the  pursuer  as  the  holder  of  the  bill 
Kbelled  :  Finds  that,  although  a  full  diligence  has  been  granted 
for  recovery  of  the  pursuer's  writings,  the  defender  has  failed 
thereby  to  instruct  his  averments :  Therefore  decerns  against 
the  defender  in  terms  of  the  conclusions  of  the  summons  :  Finds 
him  liable  in  expenses ;  allows  an  account,"  etc 

The  defender  reclaimed,  and,  founding  on  the  following 
document,  which  had  been  granted  by  Crawford  to  the 
widow  of  his  successor  as  liquidator  of  the  Granite  Com- 
pany, 

**Ola8gow,  2Sth  May  1872. — ^Received  from  Mrs.  Janet 
Chimside  Hood  or  M'Cubbin,  executrix  of  the  deceased  David 
M'Cubbin,  accountant  in  Glasgow,  who  was  one  of  the  liquida- 
tors of  the  Scottish  Granite  Co.,  Limited,  the  sum  of  £20  stg. 
in  full  of  all  claims  and  demands  competent  to  me  against  the 
said  Scottish  Granite  Company,  Limited,  or  liquidators  thereof, 
or  the  said  David  M'Cubbin,  or  Mrs.  Janet  Chirnside  Hood  or 
M'Cubbin,  as  his  executrix,  all  which  are  hereby  for  ever  re- 
nounced and  discharged ;  reserving  entire  my  claims  against 
any  obligants,  other  than  the  said  Granite  Co.,  presently  bound 
to  me,  along  with  said  Granite  Co.  B..  Cra-WFORD. 

"  28th  May  1872,"— 

and  which  had  been  recovered  under  the  diligence,  but  not 
pleaded  to  the  Lord  Ordinary,  moved  the  Court  for  leave 
to  amend  the  record  by  adding  to  the  statement  of  facts 
and  pleas  in  law  as  follows : — 

*'  Further,  the  pursuer  has,  without  communication  with  the 
defender,  freed  and  relieved  the  said  Granite  Company,  the 
acceptors  of  said  bill,  of  his  whole  claims  against  said  Company, 
including  his  claim  on  the  said  bill,  by  discharge  dated  28th 
May  1872,  of  which  No.  21  of  process  is  a  copy,  whereby  he 
renounced  and  discharged  any  claim  which  might  otherwise 
have  been  competent  to  him  against  the  defender.*' 

Plea  in  law — "  The  pursuer  having  discharged  the  acceptors  of 
said  bill,  and  thereby  renounced  and  discharged  any  claim  which 
might  otherwise  Irnve  been  competent  to  him  against  the  defender, 
the  defender  is  entitled  to  absolvitor." 

The  reason  of  this  motion  being  made  was  explained  to 
be  that  the  fact  that  the  discharge  was  in  existence  was 
unknown  to  the  defender  when  the  record  was  closed,  and 
did  not  come  to  his  knowledge  until  the  diligence  was 
reported. 

The  Court  allowed  the  amendment,  although  their  doing 
BO  was  opposed  by  the  pursuer. 

Argued  for  defender — 

The  pursuer,  by  granting  the  discharge  to  the  Granite 
Company,  who  were  the  acceptors  of  the  bill,  must  be  held  to 
have  discharged  all  the  indorsers.  The  debt  was  extinguished 
by  the  discharge,  and  the  indorsers  could  not  operate  their  relief 
against    the    acceptors.    The  debt    being    extinguished,   the 


reservation  of  the  rights  to  go  against  other  obligants  in  the 
discharge  was  quite  unavailing — ^Thomson  on  Bills,  p.  386. 
The  authorities  cited  for  the  pursuer  were  cases  of  co-obligants 
and  sureties,  not  of  indorsers,  and  the  rule  said  to  have  been 
laid  down  in  them  did  not  apply  to  cases  such  as  this. 

Argued  for  the  pursuer — 

The  argument  founded  on  the  discharge  was  wholly  irrelevant. 
The  discharge  had  nothing  to  do  with  the  bill ;  it  had  reference 
solely  to  advances  which  the  pursuer  had  made  as  liquidator  of 
the  company.  But  even  if  it  were  not  so,  the  discharge  could 
not  affect  the  pursuer^s  right.  Where  a  dischaige  granted  to  an 
acceptor  contained  an  express  reservation  of  the  granter's  rights 
against  other  obligants,  that  prevented  the  deed  from  acting  as 
a  discharge  to  the  other  obligants,  because  the  fact  of  Ute 
acceptor  consenting  to  accept  of  such  a  limited  discharge 
allowing  the  granter  to  have  recourse  against  the  other  obligants 
acted  idso  as  a  consent  that  the  other  obligants  should  have 
their  recourse  against  him.  In  this  case  the  discharge  could  not 
be  construed  as  anything  more  than  a  covenant  not  to  sue — 
Chitty  on  Bills,  p.  289,  sect  7 ;  Price  v.  Barker,  24th  Febuary 
1855,  4  Ellis  and  Blackburn,  p.  760;  Kearsley  v.  Cole,  2l8t 
November  1846,  16  Mees.  and  Welsby,  128 ;  Smith  v.  Ogilvies, 
22d  November  1821,  and  House  of  Ixirds,  7th  June  1825,  1 
W.  and  S.  315;  Lewis  v.  Anstmther,  17th  December  1852, 
15  D.  260;  (and  session  papers  in  that  case,  from  which  it 
appears  that  the  defender  was  the  acceptor  of  the  bills). 

At  advising — 

Lord  Justice-Clerk. — We  have  had  an  interesting  argument 
on  a  question  of  some  nicety.  The  pursuer  is  the  holder  of  a 
bill  for  £200,  dated  27th  September  1866,  payable  at  two 
months*  date,  of  which  the  defender  is  an  indorser.  The  state- 
ment for  the  pursuer  is,  that  the  bill  was  drawn  by  Williara 
Cleland,  on  the  Scottish  Granite  Company  (Limited),  who 
accepted  the  same;- that  Cleland  indorsed  the  bill  to  Joha 
Holmes,  and  Holmes  indorsed  it  to  the  defender,  by  whom  it 
was  indorsed  to  the  pursuer,  or  rather  that  Cleland  obtained 
the  indorsation  of  Holmes  and  the  defender,  in  order  to  gife 
increased  security  to  the  pursuer,  who  agreed,  on  their  indurnng 
the  bill,  to  discount  it.  It  is  then  stated  that  the  pursuer,  being 
applied  to  to  discount  the  bill,  advanced  the  sum  therein  con- 
tained to  Cleland.  The  defence  is  in  substance  that  the  biU 
related  to  a  bubble  concern  called  the  Scottish  Granite  Com- 
pany (Limited),  a  joint  concern  between  the  parties  whose 
names  were  on  the  bill,  which  was  never  absolutely  floated,  and 
which  was  wound  up  by  the  Court  of  Chancery  in  Enghnd. 
The  defender  states  that  the  amount  of  the  biU  was  raised  for 
the  purposes  of  the  Company,  that  he  was  a  mere  surety  for 
the  Company,  and  that  he  paid  £70  thereof.  Tlie  bill  of  coarse 
raises  a  presumption  of  value  which  can  only  be  redargued  by 
the  writ  or  oath  of  the  holder.  The  Lord  Ordinary  granted  a 
diligence  for  the  recovery  of  books  and  documents,  in  order 
that  the  defender  might  prove  his  averments  by  writ  of  the 
pursuer  ;  and  on  consideration  of  the  proof  adduced,  pronounced 
an  interlocutor,  finding  that  the  defender  had  failed  to  prore 
his  averments,  and  decerning  against  him  in  terms  of  the  con- 
clusions of  the  summons.  1  am  of  opinion  that  this  judgment 
is  right.  I  do  not  say  more  on  the  effect  of  the  documents, 
which  may  come  to  be  important  in  a  reference  to  the  defender's 
oath  ;  it  is  sufficient  to  say  that  nothing  was  produced  to  prove 
by  writ  of  the  pursuer  the  allegations  of  the  defender  on  record, 
and  there  were  some  things  which  tended  to  disprove  the 
defender's  statements. 

After  the  case  was  decided  by  the  Lord  Ordinary,  the  de- 
fender came  to  the  knowledge  of  the  document  dated  2Sth  May 
1872  (No.  21  of  Process).  The  pursuer  was  at  one  time 
liquidator  of  the  Scottish  Granite  Onnpany.  He  became  bank- 
ru])t,  and  a  Mr.  M*Cubbin  was  appointed  instead.  On 
M'Cubbin's  death  he  granted  to  his  w^idow  and  executrix  Hnt 
document  in  question — {Beads).  Founding  upon  that  document 
the  defender  added  a  statement  to  his  record,  and  pleaded— 
**  The  pursuer  having  dischai^ged  the  acceptors  of  said  bill,  asd 
thereby  renounced  and  discharged  any  claim  which  mi^ 
otherwise  have  been  competent  to  him  against  the  defender,  the 
defender  is  entitled  to  absolvitor."  The  question  ia.  whether  ibis 
document  amounts  to  a  dischai^  of  the  debt^  and  whether  sImII 
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discharged  the  defender  as  iDdorscr  of  the  bill  ?  It  is  not  often 
that  such  a  question  has  been  the  subject  of  decision  in  our 
Courts,  but  it  has  often  come  before  the  English  Courts.  One 
thing  is  clear  that  the  document  is  not  a  discharge  of  the  debt 
in  the  proper  sense  of  the  word.  The  fact  that  the  obligatory 
writ  was  to  remain  in  the  hands  of  the  creditor,  the  debtor 
bot  being  entitled  to  demand  that  it  should  be  delivered  up,  is 
sufficient  to  show  that  it  was  not  an  absolute  discharge  of  the 
debt.  If  the  creditor  was  to  hold  the  document  of  debt  for 
the  purpose  of  making  good  his  claim  against  indorsers,  it  is 
impossible  to  say  that  the  debt  was  discharged.  Consequently 
recourse  still  remains  at  the  instance  of  an  indorser  who  pays 
the  debt  against  the  acceptor.  Substantially  it  is  what  is  known 
in  England  as  a  covenant  not  to  sue.  The  question  is  whether 
an  agreement  of  that  kind,  reserving  right  to  sue  the  indorser 
or  drawer,  amounts  to  a  discharge  of  these  parties  ?  The  ques- 
tion has  arisen  in  England  mainly  in  cases  between  a  principal 
debtor  and  sureties.  Although  there  is  some  inconsistency  in 
the  law  of  England  on  the  point,  it  is  now  conclusively  settled 
that  an  agreement  of  this  kind  is  not  to  be  read  as  a  discharge 
of  the  debt,  but  merely  as  a  covenant  not  to  sue  the  principal 
debtor.  It  certainly  seems  anomalous  that  the  obligation  of 
the  surety  should  subsist  to  a  greater  degree  than  that  of  the 
principal.  The  original  decisions  in  England  were  to  the  op- 
posite effect.  But  these  have  been  completely  departed  from, 
and  since  the  case  of  Kearsley  v.  Cole  in  1845  the  doctrine  has 
been  fully  established,  and  that  of  Pirie  in  1855,  notwithstand- 
ing a  vigorous  protest  by  Lord  Truro  in  the  intermediate  case 
of  Owen  V.  Homan  (15  Jurist,  339  and  17  Jurist  861).  The 
principle  on  which  these  cases  proceed  is  that,  as  the  reservation 
keeps  alive  the  surety's  right  of  relief  against  the  principal,  he 
is  not  prejudiced,  and  consequently  is  not  liberated  by  such  a 
paction.  It  is  not  quite  easy  to  reconcile  the  doctrine  of 
*'  giving  time  *'  with  these  decisions,  and  the  English  Judges  ap- 
pear to  have  been  sensible  of  the  difficulty.  In  Scotland  we 
have  had  but  one  case  upon  the  point,  Smith  v.  Ogilvie,  22d 
November  1821.  A  cautioner  became  a  joint  obligant  on  a  bond. 
Then  the  debtor  was  discharged  by  the  creditor  on  a  composi- 
tion, with  the  simple  words,  "  Reserving  recourse  against  Mr. 
Smith,  cautioner."  It  was  said  that  the  cautioner  was  aware  of 
the  reservation,  but  the  Court  did  not  proceed  upon  that  ground. 
The  interlocutor  bears  expressly  that  the  cautioner  was  liable 
'*  in  respect  the  discharge  of  the  debts  in  question  granted  to 
Mr.  Innes  (the  principal  debtor)  by  the  chargers,  appears  to  be 
of  a  qualified  and  conditional  nature,  that  the  same  shall  not 
be  effectual  to  Mr.  Innes  in  case  the  cautioner  shall  be  liberated 
thereby."  The  House  of  Lords  affirmed  the  decision.  Except 
that  case  we  have  none  very  material.  Lewis  v.  Anstruther 
belongs  to  another  category.  Mr.  Brodie,  in  his  Supplement  to 
Stair*s  Commentaries,  has  some  valuable  remarks  on  the  doctrine 
(p.  992). 

I  have  gone  into  these  authorities,  because  the  point  is  some- 
what new  in  our  Courts.  But  the  question  arises  here  not 
between  surety  and  creditor,  but  between  indorser  and  holder. 
An  indorser  does  not  stand  as  a  surety ;  he  is  direct  debtor  to 
the  indorsee  on  his  own  account ;  he  has  transferred  his  own 
right  against  the  acceptor  to  the  indorsee,  for  the  consideration 
expressed  in  the  bill,  as  the  law  presumes.  If  during  the  cur- 
rency of  the  bill,  the  holder  intervenes  by  giving  time  to  the  ac- 
ceptor or  innovating  the  debt,  or  discharging  it  before  the  period 
of  payment,  he  discharges  the  indorser.  But  after  the  bill  has 
been  protested,  and  the  acceptor  has  failed  to  pay,  the  holder 
has  done  all  which  it  is  incumbent  on  him  to  do,  as  regards  the 
acceptor,  and  the  indorser  is  his  debtor  on  his  own  account.  1 
find  the  following  passage  in  Bayley  on  Bills,  p.  344  (6th  ed.) 
**  Agreeing,  after  a  bill  has  become  due  and  been  regularly  pro- 
tested for  non-payment  and  notice  thereof  given,  not  to  press 
the  acceptor,  will  not  discharge  the  drawer ;"  and  he  refers  to 
the  case  of  Walwyn  v.  St  Quintin  in  support  of  this  proposition. 
There  is  a  similar  remark  by  Lord  Ivory  in  British  Linen  Com- 
pany V.  Thomson,  25th  January  1853,  15  D.  320. 

This  being  the  state  of  the  authorities,  I  am  of  opinion  that, 
as  this  was  a  mere  agreement  on  the  pui  of  the  holder  after 
the  acceptor  had  failed  to  pay  not  to  sue  the  acceptor — all  the 
more  as  it  took  place  after  the  acceptor's  bankruptcy  and  in  the 
oonrse  of  liquidation,  this  does  not  discharge  ^e  indorser,  in 
respect  thftt  his  recoarM  is  reaerved.    I  propose  that  we  ahould 


repel  the  additional  plea  for  the  defender,  and  adhere  to  the 
Lord  Ordinary's  interlocutor. 

Lord  Cowax.— With  regard  to  the  defence  stated  for  the 
first  time  in  the  Inner  House,  your  Lordship's  reference  to  the 
decisions  in  England,  and  also  to  the  principle  which  ruled 
those  decisions,  and  which  has  been  recognised  in  this  country, 
is  quite  conclusive.  The  fact  that  recourse  against  the  acceptor 
by  the  indorser  is  entirely  saved  to  him,  and  remains  untouched 
notwithstanding  the  qualified  discharge  here  granted,  is  suffi- 
cient to  show  that  the  discharge  affords  no  sufficient  ground 
of  defence  to  the  indorser. 

As  regards  the  other  points  decided  by  the  Lord  Ordinary,  I 
think  that  his  judgment  is  weU  founded.  The  defender's 
averments  cannot  be  proved  by  parole,  and  he  has  failed  to 
instruct  them  by  writ  of  the  pursuer. 

Lord  Neaves  concurred. 

Lord  Benholme  absent. 

The  following  interlocutor  was  pronounced  : — 

**22d  October  1873. — Refuse  the  reclaiming  note  :  Kepel  the 
plea  in  law  which  was  added  by  the  defender  to  the  record : 
Quoad  ultra  adhere  to  the  interlocutor  of  the  Lord  Ordinary, 
with  additional  expenses,  and  remit,"  etc. 

Act,  Eraser,  Henderson ;  James  Somerville,  S.S.C.  Agent.^^ 
AIL  Solicitor-General  (Chirk),  Q.C.,  Brand;  David  Milne,  S.S.C. 
Agent,  d.q. 


October  22,  1873. 

SECOND  DIVISION. 

M'Elrot  and  Sons,  Appellants,  v,  Wtli£  and 
LocHHEAii,  Respondents, 

Obligation — Contract — Offer  and  Acceptance — Mora — ^An  offer 
was  made  on  23d  April,  by  A.  B.  and  Co.  to  furnish  the  iron- 
work required  for  buildings  in  course  of  erection  by  C.  D.  and 
Co.  This  offer  was  not  to  be  binding  beyond  the  24th.  On 
the  24th  April  a  letter  was  written  by  A.  B.  and  Co.  to  C.  D. 
and  Co.  informing  them  that  they  had  discovered  a  slight  error  in 
their  calculations,  and  reducing  their  offer  by  a  few  pounds. 
C.  D.  and  Co.  returned  no  answer  till  27th  May,  when  they 
wrote  accepting  A.  B.  and  Co.'s  offer  of  23d  as  amended  on 
24th  April,  but  clogging  their  acceptance  with  conditions  not 
contained  in  A.  B.  and  Co.*s  offer.  A.  B.  and  Co.  took  no 
notice  of  this  letter  of  acceptance,  and  nothing  further  oc- 
curred till  the  following  September,  when  C.  D.  and  Co. 
called  upon  A.  B.  and  Co.  to  furnish  the  work  offered  for. 

Held  that  C.  D.  and  Co.'s  acceptance  of  27th  May  was  not  time- 
ously  sent,  and,  moreover,  that  the  qualifying  conditions 
attached  to  it  required  express  assent  by  A.  B.  and  Co.,  or 
such  actings  as  showed  conclusively  that  they  meant  to  dis- 
pense with  such  express  assent,  and,  therefore,  notwithstand- 
ing their  silence,  that  no  completed  contract  was  constituted. 

Tnis  was  an  action  raised  in  the  Sheriff-Court  of  Lanark- 
shire at  the  instance  of  Messrs.  Wylie  and  Lochhead, 
cabinet  makers  and  carriage  hirers  in  Olasgow,  against 
Messrs.  M'Elroy  and  Sons,  engineers  there,  in  which  the 
pursuers  claimed  £1000  as  damages  sustained  by  them  in 
consequence  of  the  defenders  having  contracted  with  them, 
by  offer  and  acceptance  dated  23d  and  24th  April  and 
27th  May  1872,  to  supply  them  with  the  iron  work  for 
certain  stables  which  they  were  then  about  to  erect  in  Kent 
Road,  Glasgow,  all  as  therein  specified,  and  at  the 
prices  and  on  the  terms  therein  specified ;  and  having 
thereafter,  when  called  upon  to  implement  the  said  con- 
tract, refused  to  do  so,  whereby  they  sustained  loss  and 
damage  to  the  extent  sued  for. 

The  letters  founded  on  bj  the  pursuers  were  as  fol- 
lows S**" 

<*  Glasgow,  2Zd  AprU  1872. 
**  Messrs.  Wylie  and  Loohhead. 

*'  Gentlemen, — ^We  hereby  offer  to  ezeoote  the  iron  founder 
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work  of  the  carriage  show  rooms  and  stables,  etc.,  you  propose 
to  erect  in  Berkeley  and  Elderslie  Streets  and  Rent  Eoad, 
agreeably  to  plans  thereof  by  Mr.  A.  J.  Smith,  architect,  and  to 
the  extent  and  as  described  in  the  annexed  schedule,  for  the 
sum  of  one  thousand  two  hundred  and  fifty-three  pounds 
thirteen  shillings  and  fonrpence  sterling. 

"  Your  acceptance  of  this  offer  will  be  binding  on,"  etc. 

M'Elroy  and  Sons. 
.  "£1253,  13b.  4d.'' 

(There  accompanied  this  letter  a  printed  schedule  with 
the  prices  of  the  different  items  of  the  work  to  be  done 
filled  in  by  Messrs.  M'Elroy  and  Sons.) 


**  Memorandum. 

M'Elroy  and  Sons, 
Glasgow,  23d  April  1872. 

"  Dear  Sirs, — ^We  beg  to  intimate  that  our  offer  to  you  of  this 
date  is  not  open  for  acceptance  after  tomorrow. 

"M*EuR0Y  and  Sons.** 


To  Messrs  Wylie  and  Lochhead, 
Buchanan  Street. 


40  George  Street,  Mile-end,  Glasgow,  24th  April  1872. 
"  Messrs.  Wylie  and  Lochhead,  Buchanan  Street. 

"Dear  Sirs, — Referring  to  our  offer  to  you  of  yesterday's 
date,  we  are  very  sorry  to  observe  it  contains  two  clerical  errors, 
namely,  in  the  second  item  £1,  7s.  too  much  in  the  exten- 
sion ;  and  the  last  item  being  cast  iron  should  have  been  priced 
at  14s.,  whereas  it  has  been  cast  out  at  the  rate  of  the  preced- 
ing item,  which  is  wrought  iron ;  this  makes  the  sum  of  £4,  4s. 
too  much,  together  £5,  lis.,  which,  being  deducted  from 
the  amount  of  our  offer,  will  make  the  correct  amount,  £1248, 
28.  4d.,  and  we  hope  it  is  not  too  late  to  make  this  correction. 

«*  M'Elhoy  and  Sons." 


«  21th  May  1872. 
'*  Messrs.  M'Elroy  and  Sons,  40  George  Street,  Mile-end. 

"Gentlemen, — Your  offer  of  23d  April^  with  amendment 
of  same  as  per  your  letter  of  24th  April  is  hereby  accepted, 
and  we  request  you  will  have  the  work  proceeded  with  at 
once. 

"  The  calculated  weights  for  each  item  to  be  ascertained  and 
wrought  out  in  accordance  with  the  schedule,  as  no  allowance 
can  be  made  for  any  deviation  from  the  prescribed  weights. 

"  You  are  to  finish  the  whole  in  a  reasonable  time,  and  failing 
this,  we  shall  have  the  option  of  employing  other  contractors, 
and  completing  the  work  at  your  expense. 

"  Should  the  building  be  stopped  from  any  cause  whatever,  you 
shall  be  paid  for  the  amount  of  work  then  done,  but  will  have 
no  claim  on  us  beyond  what  is  hereby  agreed  to  be  admitted. — 
Yours,"  etc.,     "  Wylie  and  Lochhead,  pro.  J.  W.  Smfih." 

The  pnrsuers  averred  further  that  subsequently  to 
24th  April,  the  defenders  repeatedly  called  upon  them  to 
inquire  if  their  offer  was  to  be  accepted,  and  had  the  cause 
of  the  delay  explained  to  them.  They  acquiesced  in  the 
delay,  and  adhered  to  the  offer  they  had  made.  There- 
after the  acceptance  of  27th  May  was  sent,  which  the  de- 
fenders received  without  objections,  but  when  in  September 
following  they  were  called  to  implement  their  contract 
they  refused  to  do  so,  in  consequence  of  which  the  pur- 
suers had  incurred  loss  to  the  amount  sued  for. 

The  defenders  referred  to  the  stipulation  in  their  memo-* 
randum  of  23d  April,  to  the  effect  that  their  offer  of 
that  day  should  not  be  open  for  acceptance  beyond  the 
following  day,  and  denied  that  their  letter  of  the  24th 
was  a  departure  from  the  stipulation,  or  affected  it  in  any 
way ;  and,  while  admitting  that  a  day  or  two  after  the 
24th  one  of  tlieir  partners  made  inquiry  as  to  whether 
their  offer  had  been  accepted,  averred  that  he  was  then 
told  that  another  party  was  lower  in  price,  and  that 
they  concluded  from  that  circumstance  that  they  were 
not  to  get  the  contract.  They  denied,  therefore,  that  they 
acquiesced  in  the  delay  or  adhered  to  their  offer.     Fur- 


ther, while  admitting  that  they  receive!  the  pu^^^ler*8 
letter,  dated  27th  May  1872,  they  stated  that  they  imk 
no  notice  of  it,  because  they  considered  that  their  offer 
had  fallen,  and  was  not  binding  on  them  ;  and  moreover, 
that  this  letter  of  the  pursuers  did  not  meet  their  offer, 
and  could  not  therefore  in  any  event  be  held  as  an  ac- 
ceptance, because  it  contained  several  new  stipulations  not 
embraced  in  their  offer,  or  the  relative  schedule,  and  to 
which  they  would  not  have  agreed.  There  were  no  com- 
munications between  them  and  the  defenders  from  the  27th 
May  till  the  beginning  of  the  ensuing  September,  when, 
on  the  pursuers  intimating  that  they  were  ready  to  have 
the  work  alleged  to  have  been  contracted  for  executed, 
they  at  once  repudiated  the  idea  of  there  having  been  any 
contract  entered  into  between  them  and  the  pursuers. 

It  was  pleaded  for  the  pursuers  that — 

Having  sustained  damage  to  the  amount  concluded  for  by 
the  defenders*  breach  of  their  contract  with  thenif  they  were 
entitled  to  decree  as  libelled. 

And  for  the  defenders,  that — 

1.  The  pursuers  having  failed  to  accept  their  offer  on  the 
24th  April,  their  offer  was  thereafter  not  binding  on  theoL  2. 
The  pursuers'  pretended  acceptance  of  the  27th  May  was  not  a 
pure  or  proper  acceptanpe  of  their  offer,  as  the  letter  of  the  27th 
May  contained  various  new  stipulations  not  contained  or  re- 
ferred to  in  their  offer  or  relative  schedule,  and  requiring  their 
written  consent  thereto,  and  to  which  they  never  assented,  and 
in  respecl;  thereof  there  was  not  a  completed  contract.  3.  The 
pursuers'  said  letter  of  27th  May  was  not  a  timeous  acceptance 
of  their  offer,  and  did  not  biud  tiiem. 

On  an  interlocutor  allowing  the  parties  a  proof  of  their 
averments  having  been  pronounced  by  the  Sheriff,  the 
defenders  appealed  for  jury  trial.  After  issues  were 
lodged  however,  of  consent  of  parties  a  proof  before  one 
of  the  Judges  of  the  Second  Division  (Lord  Benholme)  was 
taken  without  a  jury.  The  import  of  the  proof  will  ap- 
pear from  the  opinion  of  Lord  Neaves. 

Aijthorities  cited  :— Higgins  and  Sonsr.  Dunlop,  Wilson,  and 
Co.,  2d  July  1847,  ante,  vol.  3cix,  p,  621 ;  H.  L.,  24th  Feb.  1848, 
ante,  vol  xx.  p.  279 ;  Jacques  and  Co.  v.  Watt,  12th  Feb. 
1871, 

At  advising— 

Lord  Neaves.  —This  action  concludes  against  the  defenden 
for  a  sum  of  £1000,  "  being  damages  sustained  by  the  pursuers, 
in  consequence  of  the  defenders  having  contracted  with  the  pnr- 
suers, by  offer  and  acceptance  dated  23d  and  24th  Ajwil,  and  27th 
May  1872,  to  supply  the  pursuers  with  the  iron- work  for  certain 
stables,"  etc.,  "  and  having  thereafter,  when  called  upon  to  im- 
plement the  said  contract,  refused  to  do  so,  whereby  the  pnr- 
suers sustained  loss  and  damage  to  the  extent  foresaid,"  etc 
It  is  therefore  an  action  for  non-fulfilment  of  a  contract  stated 
thus  to  have  been  constituted  by  offer  and  acceptance. 

Perhaps  some  reflections  might  be  made  on  the  possibility  of 
extending  the  ground  of  action,  by  founding  the  constitution  of 
the  contract  on  the  subsequent  actings  of  the  fiarties,  as  well  as 
on  the  letters  which  passed  between  them.  But  I  think  that 
our  judgment  need  not  proceed  on  any  such  considerations,  bat 
simply  on  the  real  meaning  of  the  letters  themselves.  The 
work  alleged  to  have  been  contracted  for  was  iron-work.  Now 
the  iron  business  is  always  subject  to  considerable  fluctuations. 
Not  only  does  the  raw  iron,  which  is  the  staple  of  the  manu- 
facture, constantly  vary  in  price,  but  also  coke,  which  is  an 
essential  element,  and  wages,  are  subject  to  great  fluctuations. 
Moreover,  it  is  manifest  from  the  proceedings  of  parties,  that  the 
iron  market  was  very  much  agitated  during  the  period  in  ques- 
tion. It  is  plain  sense,  therefore,  that  any  offer  depending  on 
this  commodity  is  meant  to  be  immediately  closed  with  or  re- 
jected. Any  alteration  in  the  market,  such  as  often  occurs  from 
day  to  day,  might  totally  alter  the  terms  on  which  p 
would  agree. 

The  offer  was  originally  made  by  tiie  defenden  in  the 
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to  the  pursuers  of  23d  April  1872.  On  the  day  after  this  letter 
was  written,  a  discrepancy  was  found  between  the  defenders* 
calculations  and  their  offer,  and  another  letter  was  written  making 
a  correction  on  the  offer  and  reducing  it  slightly.  This  probably 
arose  from  the  fact  of  the  defenders  having  come  in  contact 
with  the  pursuers*  manager,  and  having  been  given  to  understand 
that  they  were  not  the  lowest  offerers.  At  any  rate  the  amended 
offec  was  intended  to  be  the  true  offer.  It  was  forwarded  to 
the  ]>ursuers  during  business  hours,  and  the  defenders  were  en- 
titled to  have  an  answer  in  due  course.  It  was  received  by  the 
pursuers,  but  there  is  no  evidence  of  the  time  when  it  was  so  re- 
ceived. Now,  on  the  one  hand,  I  am  not  prepared  to  hold 
that  the  sending  of  this  letter  on  the  24th  in  no  way  affected 
the  condition  as  to  acceptance  contained  in  the  letter  of  the  23d. 
But,  on  the  other,  I  cannot  understand  that  the  writing  of  that 
letter  of  24th  imported  an  indefinite  extension  of  the  time  for 
acceptance,  nor  do  I  think  that  the  pursuers  ever  for  a  moment 
so  understood  it.  It  may  have  extended  the  time  for  acceptance 
from  the  24th  to  the  25th.  But  even  supposing  it  effected  more, 
and  that  a  reasonable  time  was  to  be  allowed,  the  pursuers*  delay 
until  27th  May  was  utterly  unreasonable  and  unwarrant- 
able. Supposing  the  offer  still  open,  they  were  in  a  position,  at 
least  by  the  beginning  of  May,  to  close  with  it.  But  there  is 
evidence,  I  think,  to  show  that  the  pursuers  were,  during  this 
lapse  of  time,  trying  to  play  off  one  offerer  against  another,  and 
by  the  use  of  ambiguous  terms  to  induce  them  to  bid  one  another 
down.  The  propriety  and  necessity  of  an  early  decision  on  a 
matter  of  this  kind  renders  such  a  course  of  dealing  most 
questionable.  Where  such  a  fluctuating  commodity  as  iron  is 
concerned,  hours  must  suffice  for  decision,  not  weeks  or  months. 
Here,  however,  we  have  nothing  done  till  the  end  of  May,  when 
a  letter  is  written  which  is  founded  on  as  an  acceptance  of  the 
offer  of  23d  and  24th  April.  If  it  was  intended  to  be  so,  it 
should  have  contained  nothing  but  an  acceptance.  But  instead 
of  this,  a  most  important  condition  is  attached,  which,  if  agreed 
to,  would  have  put  the  parties  in  a  most  anomalous  position. 
Had  it  been  agreed  to,  the  defenders  would  have  found  them- 
selves liable  in  the  event  of  any  failure  to  fulfil  the  contract ; 
while  the  pursuers  might  have  drawn  back  in  the  middle  of 
the  execution  of  the  work,  and  been  liable  for  no  breach  of  con- 
tract. They  would  have  had  to  pay  for  actual  work  done.  But 
as  for  any  general  claim  for  non-implement  of  the  bargain  that 
would  have  been  barred. 

There  remains  then  the  question,  whether,  after  sucli  delay 
in  the  matter  of  such  a  fluctuating  commodity,  and  with  a  new 
stipulation  of  this  kind,  which  would  effectually  have  prevented 
any  mutuality  of  contract,  clogging  their  acceptance,  Messrs. 
Wylie  and  Lochhead  were  entitled  to  think  that  the  mere  silence 
of  the  defenders  inferred  a  concluded  bargain.  They  had  no 
right'  whatever  to  think  so.  Their  letter  of  27th  May  placed 
the  contract  on  a  new  basis  altogether,  and  the  defenders  were 
entitled  to  take  no  notice  of  it  at  all  if  they  chose.  I  do  not 
say  that  that  was  a  prudent  course.  It  would  hjive  been  both 
more  courteous  and  more  safe  had  they  sent  a  reply  declinijig  the 
new  terms  proposed.  But  that  their  mere  silence  inferred  ac- 
ceptance is  a  most  unreasonable  contention.  After  such  delay, 
and  with  that  new  condition  attached,  to  make  the  contract  bind- 
ing their  positive  acceptance  was  required,  or  such  plain  acts  of 
adoption  and  acquiescence  as  conclusively  showed  that  they 
meant  to  accept.  Now,  there  is  no  evidence  of  this.  On  the 
contrary,  their  actings  showed  that  they  considered  Messrs. 
Wylie  and  Lochhead*s  proposal  so  preposterous  and  out  of  the 
question  as  to  require  no  answer.  There  is  nothing  in  their  sub- 
sequent actings  and  correspondence  to  altef  the  position  of 
matters.  They  consistently  repudiated  throughout  the  idea  of 
any  contract  having  been  entered  into.  And  the  case  just  came 
to  this,  that  the  original  offer  not  having  been  accepted  in  due 
time,  and  the  intended  acceptance  when  sent  having  been 
clogged  with  such  a  condition,  an  express  acceptance  on  the  part 
of  the  defenders,  or  such  mutual  actings  as  conclusively  showed 
they  intended  to  dispense  with  that,  were  required  before  the 
contract  became  binding.  Of  this  there  is  no  proof,  and  there- 
fore the  defenders  must  be  assoilzied. 

Lord  Cowan  concurred. 

Lord  Bbkholme  absent. 

Lord  JuBncE-OLSRK. — I  am  of  opinion,  1.  That  the  condition 


of  time  was  only  so  far  departed  from  by  the  letter  of  the  24th 
as  to  give  the  parties  the  same  time  to  cousider  the  amendment 
as  they  had  to  consider  the  offer.  2.  That  the  alleged  actings 
of  the  defenders  relied  on  as  operating  an  extension  of  time 
could  only  have  revived  the  offer  if  the  pursuers  had  then 
accepted  it  at  that  time.  3.  That  the  letter  of  the.  27th 
of  May  having  been  written  after  the  former  offer  was  at  an 
end,  and  on  the  erroneous  assumption  that  the  offer  was  still 
binding,  the  silence  of  the  defenders  did  not  avail  to  make  a 
new  contract,  and  4.  That  the  condition  annexed  to  that  letter 
could  not  become  binding  by  mere  silence  on  the  part  of  the  per- 
son to  whom  it  was  addressed. 

This  interlocutor  was  pronounced  : — 

**  Find  that  it  h&s  not  been  proved  that  the  contract  libeUed 
was  concluded  between  the  pursuers  and  defenders  :  Therefore 
sustain  the  appeal ;  assoilzie  the  defenders  from  the  conclusions 
of  the  action,  and  decern,**  etc. 

Act.  Pattison,  Balfour;  R,  P.  Stevenson,  S.S.C.  AgetU, — Alt 
Solicitor-General  (Clark,  Q.C.),  Mackintosh ;  J.  and  K.  D.  Ross, 
W.S.  Agents.^B.  Clerk.  h.j. 


October  24,  1873. 

FIRST  DIVISION. 

Duke  of  Deyonsuire  and  Others  (Mackenzie's  Trustees), 
Pursuers^  v.  James  Fletcher  of  Rosehaugh  and  Others, 
Defenders, 

Process — Defender — Decree  in  absence — Statute  31  and  32  Vict, 
cap.  100  {Court  of  Session  Act,  i868),sect.  22. 

Trustees  under  a  marriage-contract  raised  an  action  of 
declarator  and  implement  against  the  purchaser  of  certain 
landsbelongingto  the  trust  as  the  principal  defender.  There 
were  also  declaratory  conclusions  against  certain  creditors 
of  the  husband  for  their  interest.  The  purchaser  lodged 
defences,  but  none  of  the  other  defenders  called,  appeared 
in  the  action.  The  Lord  Ordinary  (Shand),  after  taking  the 
debate,  etc.,  to  avizandum^  pronounced  an  interlocutor 
disposing  of  the  \i^hole  cause  in  favour  of  the  pursuers 
as  against  the  pui chaser;  he  also  in  the  same  inter- 
locutor decerned  and  declared  in  absence  against  all 
the  other  defenders  called.  The  purclinser  reclaimed,  and 
the  Court,  without  deciding  the  merits  of  the  cause,  in  re- 
spect that  the  decree  in  absence  against  the  whole  defenders, 
other  than  the  reclaimer,  had  been  pronounced  by  the  Lord 
Ordinary  without  the  cause  being  enrolled  against  them 
in  terms  of  the  22d  section  of  ttie  Court  of  Session  Act, 
1 868,  recalled  the  interlocutor  in  hoc  statu,  and  remitted 
the  cause  to  the  Lord  Ordinary. 

Act.  Lee,  Mackintosh ;  Mackenzie  and  Black,  W.S.  Agents. 
— Alt.  Watson,  Asher  ;  Gibson-Craig,  Dalziel,  and  Brodies,  W.S. 
Agents. — B.  CUrk.  A.B.U. 


October  24,  1873. 

FIRST  DIVISION. 

JouN  Lamb  Murray  (Murray's  Curator),  Petitioner, 

Process — Petition — Curator — Statute  20  and  21    Vict   cap.   66 

{Court  of  Session  Distribution  of  Business  Act,  1857),  sect.  4. 

A  curator  to  a  minor,  who  had  been  nominated  by  the 
minor,  presented  a  petition  to  the  Junior  Lord  Ordinary, 
in  which  be  stated  that  he  had  accounted  to  the  minor, 
when  he  attained  majority,  for  his  management,  and  bad 
handed  over  the  whole  funds,  and  that  a  full  and  ample 
discharge  bad  been  granted,  and  prayed  for  an  order  for 
delivery  of  his  bond  of  caution.  The  Lord  Ordinary 
(Shand)  refused  to  entertain  the  petition,  holding  that  it 
was  not  a  petition  competent  before  the  Junior  Lord 
Ordinary  under  the  "  Court  of  Session  Distribution  of 
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Business  Act,  1857,"  sect.  4.  The  petition  was  then 
presented  before  the  First  Division,  who  ordered  intima- 
tion and  service,  and  upon  expiry  of  the  inducice  remitted 
the  petition  to  the  Junior  JiOrd  Ordinary.  The  Lord 
Ordinary,  without  making  any  farther  remit,  reported  to 
the  First  Division  that  the  discharge  produced  was  suffi- 
cient, and  the  Court  thereupon  granted  the  prayer  of  the 
petition. 

Act.  MelvDle ;  Thomas  Patcraon,  W.S.  Agent,  A.itH. 


October  24,  1873. 

FIRST  DIVISION. 

Andrew  Spence,  Pursuer,  v,  Egbert  Walker  and 
Others  (Dr.  Paterson's  Trustees),  Defenders, 

Heritable  and  Moveable — Husband  and  W\fe — Jus  mariti — 
Conversion — Surrogatum — A  Loshand  claimed  the  price  of  a 
heritable  subject,  which  had  been  held  in  trust  for  behoof  of 
his  deceased  wife,  and  which  had  been  sold  by  the  trustee 
with  consent  of  himself  and  his  wife.  Held  that  the  price, 
being  a  surrogatum  for  a  heritable  subject,  did  not  fall  under 
the  jus  maritij  and  consequently  that  the  pursuer  had  no  title 
to  sue. 

Presumed  payment — Mora — Taeiturnity — Held  further,  that  on 
the  assumption  that  the  price  was  moveable  and  fell  under 
the  jus  mariti,  the  circumstances  of  the  case,  and  esi)ecially 
the  fact  that  during  the  lifetime  of  the  trustee,  a  period  of 
upwards  of  twenty  years,  the  pursuer  had  made  no  claim  for 
the  price  against  the  trustee,  although  he  could  not  have 
been  ignorant  of  his  rights,  and  was  throughout  that  period 
indebted  to  a  very  large  extent  to  the  trustee  as  an  individual, 
were  such  that  payment  must  be  presumed  to  have  been 
made. 

Succession —  Vesting — An  uncle  addressed  the  following  letter  to 
his  niece  :  '*  My  dear  Jess.  Having  full  confidence  in  you  and 
your  husband  that  ^ou  will  faithfully  execute  my  wishes,  I 
have  at  last  come  to  the  resolution  to  put  into  your  hands, 
071  trust  for  your  three  daughters  the  sum  of  £1500  to  be 
divided  in  the  following  manner, — to  J.  S.  £300,  to  E.  C. 
£600,  and  to  S.  S.  also  £600.  My  desire  is  that  the  half  of 
the  yearly  interest  of  these  sums  shall  be  yoors  and  your 
husband's,  the  other  half  of  it  to  be  paid  to  my  wife  during 
her  life,  then  to  fall  to  you.  My  wish  is,  that  if  one  of  your 
daughters  dies  then  her  ][>ortion  to  be  divided  between  the 
other  two,  and  if  a  second  dies,  the  survivor  inherit  the 
whole.  If  all  your  daughters  are  taken  from  you  by 
death,  then  this  money  to  be  divided  equally  between, 
etc.  .  ."  The  money  was  at  the  same  time  paid  to  the  niece 
or  her  husband.  Held  that  by  the  letter  of  trust  a  joint  life- 
rent of  the  whole  sum  was  conferred  upon  the  niece  and  her 
husband  and  the  survivor,  and  that  no  portion  of  the  capital 
vested  in  one  of  the  daughters  who  survived  her  mothtjr,  but 
predeceased  her  father. 

Two  actions  were  raised  on  9th  February  1873  by 
Andrew  Spence  against  the  trustees  of  the  late  Rev.  Dr. 
Joseph  Paterson,  one  of  the  ministers  of  Montrose. 

I.  The  first  action  was  one  of  count,  reckoning,  and  pay- 
ment. The  conclusions  were  that  the  defenders,  as  trus- 
tees, should  be  ordained  to  exhibit  an  account  of  the  yearly 
rents  of  a  certain  back  tenement  lying  on  the  east  side  of 
Murray  Street,  Montrose,  from  7th  January  1838  until 
Ist  May  1849,  and  to  make  payment  of  the  same,  with 
interest,  to  the  pursuer,  and  further,  to  make  payment  of 
the  sum  of  £350,  being  the  price  at  which  the  subjects 
were  sold,  with  interest  from  1st  May  1849,  the  date  at 
which  the  subjects  were  sold. 

On  26th  April  1817  Mrs.  Jean  Scott  or  Hunter,  wife 
ofDr.Macnaughtane  Hunter,  executed  a  deed  of  settlement 
of  the  subjects  described  in  the  summons,  in  the  follow- 
ing terms  : — 

*'  I,  Mrs  Jean  Scott,  otherwise;  Hunter,  spouse  of  Doctor  Mac- 


nachtane  Hunter,  physician  in  Montrose,  heritable  proprietor  of 
the  subjects  after  mentioned,  with  the  special  advioe  and  con- 
sent of  the  said  Doctor  Macnaclitane  Hunter,  my  husband,  for 
the  love  and  favour  I  have  and  bear  to  my  said  husband,  and 
to  the  persons  after  named,  have  given  and  granted,  and  do 
hereby  give,  grant,  aud  dispone,  to  and  in  favour  of  the  said 
Doctor  Macnachtane  Hunter,  my  husband,  in  liferent,  for  his 
liferent  use  only  during  all  the  days  of  his  natorml  life,  in  case 
he  shall  survive  me,  and  to  Mrs.  Janet  Hunter,  otherwise  Pater- 
son, his  niece,  wife  of  Mr.  [afterwards  Dr.]  Joseph  Patexson,  one 
of  the  ministers  of  Montrose,  and  to  the  said  Mr.  Jotei»h 
Paterson,  and  the  survivor  of  them,  and  to  their  or  his  or  her 
assignees  in  fee,  .  .  .  with  the  provision  always,  as  it  is  hereby 
si^ecially  provided  and  declared,  that  the  subjects  before  men- 
tioned have  been  disponed  to  the  said  Mrs.  Janet  Hunter 
otherwise  Paterson,  and  the  said  Mr.  Joseph  Paterson,  and  the 
survivor  of  them,  to  be  held  in  trust  for  the  use  and  behoof  of 
the  said  Jean  Scott  Paterson,  their  eldest  danghier,  and  the 
heirs  of  her  body ;  whom  failing,  for  the  use  and  behoof  of  the 
other  female  d^dren,  one  or  more,  procreated  or  to  be  pro- 
created of  the  marriage  betwixt  them,  and  their  heirs  ;  whom 
failing,  for  the  use  and  behoof  of  the  male  children,  etc.  .  .  . 
"  And  with  this  provision  also,  as  it  is  hereby  specially  pro- 
rided  and  declared,  that  after  the  said  Mrs.  Janet  Hunter, 
otherwise  Paterson,  and  the  said  Mr.  Joseph  Paterson,  or  the 
survivor  of  them,  shall  have  attained  the  possession  of  the  fore- 
said subjects,  they  shall  be  at  liberty  at  any  time  when  they 
shall  consider  it  to  be  proper  and  for  the  interest  and  advan- 
tage of  their  children,  to  sell  and  dispose  of  the  said  subjects^ 
eiUier  by  public  roup  or  private  bargain :  And  I  hereby  give 
and  grant  full  power  and  authority  to  the  said  Mrs.  Janet 
Hunter,  otherwise  Paterson,  and  the  said  Mr.  Joseph  Paterson, 
and  the  survivor  of  them,  to  do  all  and  every  act  and  deed 
requisite  and  necessary  for  effectuating  the  said  sale,  and 
particularly  to  execute  articles  of  roup,  and  to  take  and  receive 
from  the  purchaser  or  purchasers  a  bond  or  bonds,  with  suffi- 
cient security  to  their  satisfaction  for  pajrment  of  the  price 
payable  to  them,  and  the  survivor  of  them,  and  their  or  his  cr 
her  assignees,  but  in  trust  for  the  use  and  behoof  of  the  said 
Jean  Scott  Paterson,  their  eldest  daughter,  and  the  heirs  of  her 
body,  whom  failing,  their  other  children  in  the  order  before 
mentioned,  agreeable  to  the  terms  of  this  deed." 

Dr.  Hunter  died  on  4th  March  1830,  Mrs.  Hunter  on 
9th  January  1838,  Mrs.  Paterson  on  14th  Septeml^er 
1854,  and  Dr.  Paterson  on  24th  April  1871.  Jane  Scolt 
Paterson,  the  eldest  daughter  of  Dr.  and  Mrs.  Paterson, 
was  married  on  27th  April  1847  to  the  pursuer,  and  died 
on  1st  January  1860,  leaving  issue.  At  the  date  of  Mn. 
Hunter's  death,  Mrs.  Spence  had  reached  majority. 
There  was  no  contract  of  marriage  between  her  and  her 
husband. 

The  pursuer  averred  that  upon  Mrs.  Hunter's  death 
Dr.  Paterson  entered  into  possession  of  the  subjects  and 
uplifted  the  whole  rents,  and  never  accounted  for  the 
same  either  to  his  daughter,  Jane  Scott  Paterson,  who 
was  entitled  to  the  subjects  under  Mrs.  Hunter's  deed, 
or  to  the  pursuer,  her  husband ;  that  in  terms  of  the 
power  of  sale  contained  in  the  deed,  Dr.  and  Mrs.  Pater- 
son as  trustees,  with  consent  of  Mrs.  Jane  Scott  Paterson 
or  Spence  and  of  the  pursuer,  her  husband,  for  all  right, 
title,  and  interest  which  they  had  in  the  subjects,  sold  the 
subjects  to  a  Mr.  Brand,  conform  to  disposition  dated  28th 
April  and  1st  May  1849,  for  the  sum  of  £350;  and 
that  Dr.  Paterson,  on  receiving  the  price,  did  not  pay  it 
to  Mrs.  Spence  or  to  the  pursuer  as  in  her  right,  but 
retained  the  funds  in  his  own  hands. 

The  pursuer  pleaded — 

1.  Under  the  disposition  executed  by  Mrs.  Hnnter,  set  forth 
on  record,  the  pursuer's  wife  became  entitled  to  the  subjeeti 
therein  mentioned  at  Mrs.  Hunter's  death,  and  to  the  whole 
rents  thereof  from  9th  January  1838  till  the  date  of  their  sale. 
2.  The  said  subjects  having  heen  sold  as  aforesaid,  the  pafsaer's 
wife  became  entitled  to  the  price  thexeoL     8.  Xhe  pamier»  as 
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now  ia  right  of  his  deceased  wife,  was  entitled  to  the  said  price, 
together  with  interest  as  concluded  for,  down  to  the  date  of 
payment.  He  was  further  entitled  to  the  said  whole  rents, 
with  interest  and  periodical  interest. 

The  defenders  made  the  following  statement : — 
"In  April  1847  the  pnrsner,  who  was  a  shipowner  and 
potato  merchant  in  Dundee,  was  married  to  Dr.  Paterson's 
daughter,  Miss  Jane  Scott  Patcrson.  Prior  to  her  marriage, 
Miss  Paterson  lived  in  family  with  her  father,  and  after  Mrs. 
Hunter's  death,  at  which  time  Miss  Paterson  was  above 
majority,  and  as  the  pursuer  alleges,  entitled  to  the  whole  rents 
of  the  property  in  question,  Dr.  Paterson  applied  the  same  for 
her  maintenance,  or  paid  them  or  accounted  for  them  to  her 
subsequent  to  her  marriage,,  and  prior  to  the  sale  he  paid  the 
rents  to  her  and  the  pursuer.  The  i)roi)erty  was  sold  at  Whit- 
sunday 1848,  and  in  June  of  that  year  the  price  was  jiaid  by 
Dr.  Paterson  to  the  pursuer  and  Mrs.  Spence  at  Broughty  Ferry. 
£315  of  the  amount  was,  it  is  believed,  paid  by  letter  of  credit 
from  the  British  Linen  Bank  in  favour  of  the  pursuer,  and 
invested  in  the  part  purchase  by  the  pursuer  of  a  vessel  called 
the  *  Hopper.*  The  disposition  was  signed  by  Mr.  and  Mrs. 
Spence  as  concurring  parties.  In  the  beginning  of  1857  the 
pursuer  fell  into  di&culties,  and  although,  as  he  avers,  Dr. 
Paterson  was  indebted  to  him  in  the  sum  sued  for,  he  acknow- 
ledges that  he  received  from  him,  subsequent  to  that  date, 
large  sums  by  way  of  loan.  The  pursuer  was  sequestrated  in 
May  1858,  and  discharged,  on  a  composition  of  6d.  per  pound 
in  September  of  that  year.  Dr.  Paterson  was  ranked  and  voted 
in  that  sequestration  for  £2979,  10s.  lOd.,  in  terms  of  his 
claims,  herewith  praluced  and  referred  to.  No  part  of  the 
comi)osition  was  paid  to  him.  In  liis  state  of  affairs,  the  pur- 
suer entered  the  sum  of  £.315,  paid  to  him  on  6th  June  1849  by 
Dr.  Paterson  as  a  loau,  but  the  same  was  not  claimed  by  Dr. 
Paterson,  or  ranked  by  the  trustee,  not  having  been  a  loan,  but 
the  price  of  the  property  now  sued  for.  The  pursuer  was 
again  sequestrated  on  February  1861,  and  discharged  on  a  com- 
position of  1  s.  per  pound.  In  that  sequestration  Dr.  Paterson  was 
ranked,  and  voted  for  £1238,  15s.  3d.,  in  terms  of  his  claim, 
herewith  produced  and  referred.  No  part  of  that  composition 
was  paid  to  him.  Further,  Dr.  Paterson  expended  large  sums 
for  the  pursuer  subsequent  to  the  date  of  the  pursuer^s  seques- 
trations, and  on  the  maintenance  and  education  of  the  pursuer's 
children.  He  cxi»ended  on  the  pursuer  a  sum  exceeding  £293, 
and  on  the  pursuer's  children  a  sum  exceeding  £233,  and  neither 
these  sums  nor  interest  thereon  have  been  repaid.  In  his  states 
of  affairs,  given  up  in  his  sequestrations,  the  pursuer  did  not 
enter  the  sums  now  sued  for,  or  any  other  sums  as  debts  due  to 
him  by  Dr.  Paterson.  In  particular,  he  did  not  do  so  in  his 
sequestration  of  1861,  by  which  time  Mrs.  Spence  was  dead, 
and,  as  he  avers,  the  sums  sued  for  faU  to  him  as  in  her  right. 
In  the  settlement  of  his  affairs,  by  his  trust-disposition  and 
settlement,  of  date  29th  April  1864,  Dr.  Paterson  has  made 
large  provisions  for  the  children  of  his  daughter,  and  the  pur- 
suer. The  pursuer  knew  that  he  had  done  so  long  before  Dr. 
Paterson's  death.  This  settlement  was  made  on  the  footing 
and  in  the  belief  that  no  such  claims  as  those  now  brought  for- 
ward by  the  pursuer  existed.  Further,  the  present  claims  were 
only  made  by  the  pursuer  subsequent  to  Dr.  Paterson's  death, 
in  April  1871,"— 

and  pleaded — 

1.  This  action  was  excluded  by  mora  and  tacitnmity.  2.  The 
rents  having  been  duly  applied,  ftnd  the  price  paid  or  accounted 
for  to  Mrs.  Spence  and  the  pursuer,  the  defenders  were  entitled 
to  absolvitor.  3.  In  respect  of  the  facts  stated  in  the  defenders' 
statement,  the  sum  sued  for  roust  be  held  to  have  been  paid  and 
extinguished  or  settled,  or  otherwise  as  abandoned  and  finally 
departed  from.  4.  The  defenders  were  not  bound  to  count  and 
reckon  or  make  payment  as  craved,  in  respect — (1.)  Prior  to 
her  marriage,  Mrs.  Spence  lived  in  family  with  Dr.  Paterson, 
and  the  rents  were  expended  in  her  maintenance,  or  paid  to  her. 
(2.)  Subsequent  to  her  marriage,  and  prior  to  the  sale,  they 
were  paid  to  her  and  the  pursuer.  (3.)  On  the  sale,  the  price 
was  paid  or  accounted  for  to  her  and  the  pursuer.  5.  Under 
the  Mid  disposition  Mrs.  Spence  was  only  entitled  to  a  share 
of  the  laid  sabjeots  along  with  the  other  children  of  Dr.  and 


Mrs.  Paterson.  6.  The  destination  being  to  Mrs.  Spence  and 
the  heirs  of  her  Inxly,  the  pursuer  was  not  entitled  to  the  price 
of  the  subjects,  or  interest  thereon,  subsequent  to  the  death  of 
Mrs.  Spence.  7.  The  defenders  were  entitled  to  retain  any 
sums  which  might  be  found  due  by  them  in  this  action  till  paid 
the  sums  due  to  Dr.  Patcrson  under  and  subsequent  to  the 
sequestration  of  1861. 

A  proof  was  allowed,  which  established  the  following 
facts : — The  price  of  the  house  was  obtained  and  paid 
into  Dr.  Paterson's  account  with  the  British  Linen  Bank 
at  Montrose.  On  5th  June  1849  Dr.  Paterson  drew  from 
the  same  account  the  sum  of  £340,  Is.  lid.,  and  on  the 
same  day  ho  gave  the  pursuer  a  letter  of  credit  for  £315. 
In  reference  to  this  payment  the  following  evidence  was 
given  : — 

Miss  S(tsan  Scott  Paterson,  only  surviving  daughter  of  Dr. 
Paterson. —  "  Dr.  Paterson  had  property  arljoining  Mrs.  Hunter's 
house,  fronting  the  street.  His  own  house  and  Mrs.  Himter*s  were 
sold  to  Mr.  Charles  Brand,  railway  contractor,  with  entry  about 
Whitsunday  1849.  I  do  not  remember  the  price  got  for  the 
properties.  Shortly  after  the  sale,  my  father  and  mother  and 
myself  went  on  a  visit  to  Mr.  and  Mrs.  Spence,  at  Crawford 
Cottage,  Broughty-Ferry,  to  be  present  at  the  baptism  of 
Andrew  Spence,  their  oldest  son.  On  the  day  of  the  baptism, 
and  before  the  ceremony,  I  saw  my  father  give  Andrew  Spence 
£300  and  something  more,  telling  him  that  was  for  the  property 
belonging  to  Mrs.  Hunter,  and  that  the  money  he  was  giving 
him  was  much  more  than  it  would  have  sold  for,  had  it  not 
been  that  the  Doctor's  own  front  property,  more  valuable,  was 
sold  along  with  Mrs.  Hunter's.  I  have  heard  my  father  *  often 
and  often '  speak  of  Andrew  Spence's  affairs,  and  say  that  he 
had  paid  him  the  price  of  Mrs.  Hunter's  property.'' 

Dr.  George  Steel,  M.D.,  Montrose. — '*  I  came  to  Montrose  in 
1838,  and  was  on  very  intimate  terms  with  Dr.  Paterson  from 
that  time  till  his  death.  He  very  often  spoke  to  me  and  con- 
sulted me  about  his  family  affairs,  and  also  about  his  son-in-law 
Andrew  Spence's  affairs.  He  often  spoke  to  me  about  Mrs. 
Hunter's  house,  and  told  me  that  on  the  occasion  of  the  baptism 
of  the  pursuer's  eldest  son,  Andrew,  at  Broughty-Ferry,  he  had 
paid  his  son-in-law  the  price  for  which  Mrs.  Hunter's  house  had 
been  sold,  and  had  then  told  him  that  that  price  was  more  than 
would  have  been  got  for  it,  but  for  the  doctor  having  sold  along 
with  Mrs.  Hunter's  house  a  property  of  his  own,  with  a  frontage 
which  made  it  valuable." 

The  pursuer  stated  in  his  evidence : — 

"  I  remember  signing  a  disposition  of  the  house  in  Montrose. 
I  knew  nothing  about  the  sale.  The  papers  were  sent  to  me  to 
sign.  I  had  not  an  agent  in  the  transaction  at  all.  I  was  told 
by  my  wife  that  my  signature  was  wanted  as  a  matter  of  form. 
I  was  not  aware  then  what  interest  I  had  in  the  house,  and  no- 
body told  me.  My  wife  told  me  she  did  not  know  the  nature 
of  my  interest  in  the  house  at  that  time.  I  signed  the  disposi- 
tion in  perfect  ignorance  that  I  had  a  right  to  the  house,  and  in 
the  belief  that  my  signature  was  want«;d  as  a  matter  of  form. 
In  June  1849  Dr.  Paterson  gave  me  £315.  The  circumstances 
are  mentioned  in  my  bankruptcy  examination,  when  everything 
about  the  matter  was  fresh  in  my  memory.  I  gave  it  in  as  a 
debt  due  to  Dr.  Paterson.  The  true  account  of  how  I  happened 
to  get  the  money  is  given  in  my  deposition.  I  cannot  say 
whether  I  got  it  from  the  hands  of  Dr.  Paterson  or  Mrs.  Pater- 
son, but  they  brought  a  letter  of  credit  with  them.  I  was  not 
told  that  it  was  the  price  of  the  house,  and  I  did  not  understand 
it  to  be  so.  I  had  lost  a  ship  some  few  months  before,  and  I 
understood  that  money  was  to  assist  me  in  purchasing  another. 
The  vessel  I  purchased  was  the  *  Hopper.'  My  estates  were 
sequestrated  in  1858,  and  again  in  1861.  I  did  not  know,  at 
the  date  of  either  of  these  sequestrations,  of  the  trust-disposition 
by  Mrs.  Hunter  in  favour  of  Doctor  and  Mrs.  Paterson  or  of 
the  trust-letter  founded  upon  in  my  other  action.  I  am  quite 
certain  that  neither  Doctor  nor  Mrs.  Paterson  had  informed  me 
of  the  existence  of  either  of  those  documents.  They  had  not 
told  my  wife  about  those  documents — at  least  she  did  not  t«U 
me  so ;  and  from  what  she  laid  I  am  convinced  they  had  nol 
told  her.  .  .  • 
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"  Examined  hy  the  Court.— 1  was  then  a  merchant  and  ship- 
owner, and  31  years  of  age." 

In  bis  examination  as  a  bankrupt  in  July  1858,  the 
pursuer  bad  stated — 

"  The  sums  borrowed  by  me  from  Dr.  Paterson  were  of  dif- 
ferent dates,  viz.,  5th  June  1849,  £315  .  .  .  The  first  money  I 
received  from  Dr.  Paterson  was  £315  in  cash.  I  never  paid 
any  interest  on  that  money.  I  said  to  my  wife,  when  I  received 
the  money  from  her  father,  that  I  would  infeft  her  in  my  own 
property  for  that  amount,  bnt  I  never  did  so.  Dr.  Paterson 
never  asked  me  to  pay  any  interest  on  the  money." 

IT.  The  conclusions  of  the  second  action  were  for  payment 
of  two  sums  of  £300  each,  with  interest  at  5  per  cent, 
from  9tb  January  1838  or  from  such  date  as  might  be  de- 
termined. In  this  action  Susan  Scott  Paterson,  only  sur- 
viving daughter  of  Dr.  Paterson,  was  also  called  as  a 
defender. 

The  pursuer  founded  on  the  following  letter  addressed 
on  9tb  February  1830  by  Dr.  Macnaugbtane  Hunter  to 
bis  niece,  Mrs,  Janet  Hunter  or  Paterson,  wife  of  Dr. 
Paterson  : — 

"My  dear  Jess, — Having  full  confidence  in  you  and  your 
husband  that  you  will  faithfully  execute  my  wishes,  I  have  at 
last  come  to  the  resolution  to  put  into  your  hands,  on  trust  for 
your  three  daughters,  the  sum  of  £1500  sterling,  to  be  divided 
in  the  following  manner,— to  Jane  Sc9tt  £300  sterling,  to  Eliza- 
beth Crawford  £600  sterling,  and  to  Susan  Scott  also  £600 
sterling.  My  desire  is,  that  the  half  of  the  yearly  interest  of 
these  sums  shall  be  yours  and  your  husband's,  the  other  half  of 
it  to  be  paid  to  Mrs.  Hunter,  my  wife,  during  her  life,  then  to 
fall  to  you.  My  wish  is,  that  if  one  of  your  daughters  dies, 
then  her  portion  to  be  divided  between  the  other  two  ;  and 
if  a  second  dies,  the  survivor  to  inherit  the  whole.  If  all  your 
daughters  are  taken  from  you  by  death,  then  this  money  to  be 
divided  equally  between  Robert  and  Alexander  M'Naughtane. 
It  is  my  wish  that  no  speculation  be  entered  upon  this  money, 
but  that  you  take  the  legal  interest  of  the  country,  with  proper 
security.  I  remain,  my  dear  Jess,  your  affectionate  uncl^. — 
M.  Hunter,  Montrose,  9th  February  1830." 

The  sum  of  ^£1500  was  at  the  same  time  paid  either  to 
Mrs.  Paterson,  as  the  pursuer  averred,  or  to  Dr.  Paterson, 
as  the  defenders  averred, — there  being  no  evidence  as  to 
this  point.  Dr.  Hunter  was  then  in  failing  health,  and 
died  on  14th  March  1830.  His  wife,  Mrs.  Hunter,  died 
9th  January  1838.  Elizabeth  Criwford  Paterson  died 
unmarried  on  19th  July  1845.  Mrs.  Paterson  died  on 
14th  September  1854.  Jane  Scott  Paterson  was  married 
to  the  pursuer  on  27th  April  1847,  and  died  on  Ist  Janu- 
ary 1860.     Dr.  Paterson  died  on  24th  April  1871. 

The  sum  of  £1500,  mentioned  in  Dr.  Hunter's  letter, 
was  paid  at  the  date  thereof,  either  to  Mrs.  Paterson,  as 
the  pursuer  averied,  or  to  Dr.  Paterson,  as  the  defenders 
averred.  It  remained  under  the  management  of  Dr. 
Paterson,  who  considered  that  the  liferent  was  given  to 
himself  and  his  wife,  and  the  survivor.  In  bis  settlement, 
dated  29th  April  1864,  he  expressly  refers  to  the  sum  of 
£1500— 

"which  in  the  year  1830  was  gifted  by  the  late  Dr.  M*Naughton 
Hunter  bo  me  and  my  late  wife,  and  the  survivor  of  us,  in  life- 
rent, and  to  our  daughters,  and  the  last  survivor  of  them,  in  fee, 
and  which  sum  of  £1500  now  belongs,  and  at  my  death  is  due, 
to  the  said  Susan  Paterson  as  such  last  survivor,  and  forms  a 
debt  against  my  estate,  the  sum  having  always  been  and  still 
being  under  my  management ;  and  which  sum  I  authorize  and 
direct  my  said  executors  to  pay  to  her  at  my  death,  if  she  shall 
survive  me,  from  the  first  and  readiest  of  my  means.'' 

The  pursuer  maintained  that  his  deceased  wife  was 
entitled  to  the  sum  of  £300,  under  Dr.  Hunter's  letter  of 
trust,  and  that  on  the  death  of  her  sister,  Elizabeth,  on 
19th  July  1845,  she  was  further  entitled  to  one-half  of 


the  £600  provi<led  to  Elizabeth,  and  that  the  right  to  the 
sums  passed  to  him  by  his  marriage. 

The  defenders  pleaded,  inter  alia — 

(1 .)  The  pursuer's  claims  were  barred  by  mora  and  tacitornity. 
(2.)  The  sum  referred  to  not  having  vested  in  the  child  or  chil- 
dren of  Dr.  Paterson  till  his  death,  no  interest  thereon  vested 
in  Mrs.  Spence,  and  the  defenders  were  entitled  to  absolvitor. 

The  two  actions  having  been  conjoined,  the  Lord 
Ordinary  (Shand)  pronounced  the  followiog  inter- 
locutor : — 

"  4th  April  1873.— The  Lord  Ordinary  having  considered  tbe 
conjoined  causes — {First)  in  the  action  of  count,  reckoning,  and 
payment  at  the  pursuer's  instance  against  the  defenders.  Dr. 
Paterson's  trustees,  finds  that  any  sums  for  which  the  pursuer, 
as  in  right  of  his  late  wife,  had  a  legal  claim  against  the  lite 
Dr.  Paterson  and  his  wife,  or  either  of  them,  as  trnstees  under 
the  trust-disposition  by  the  late  Mrs.  Jane  Scott  or  Hunter,  witli 
consent  of  her  husband,  mentioned  in  the  conclusions  of  the 
summons,  in  respect  of  intromissions  by  the  late  Dr.  Patersoa 
and  his  said  wife,  or  either  of  them,  with  the  heritable  property 
in  Montrose,  conveyed  by  the  said  trust-disposition,  and  the 
price  of  the  said  property  and  rents  thereof,  were  paid  and  dis- 
charged in  and  prior  to  1849  :  Therefore  sustains  the  defenders* 
second  and  third  pleas  in  law ;  assoilzies  the  defenders  from 
the  conclusions  of  said  action,  and  decerns.  (Second),  In  the 
action  at  the  instance  of  the  pursuer  against  the  said  trustees  of 
the  late  Dr.  Paterson  and  Miss  Susan  Scott  Paterson,  finds  that, 
on  a  sound  construction  of  the  letter  of  trust  or  gift  by  the  Ute 
Dr.  Macnaugbtane  Hunter,  dated  9th  February  1830,  founded 
on  and  quoted  in  article  1  of  the  condescendence,  no  right  to 
any  part  of  the  sums  sued  for,  vested  in,  or  was  acquired  by  the 
late  Jane  Scott  Paterson  or  Spence,  the  pnr8uer*s  wife,  in  respeel 
that  she  predeceased  her  father :  Therefore,  sustains  the  second 
plea  in  law  stated  for  the  defenders,  and  assoflzies  them  irem 
the  conclusions  of  the  action,  and  decerns  :  Finds  the  whok  de- 
fenders entitled  to  their  expenses  ;  allows  accounts,"  etc 

'*  iV^o^e.— These  conjoined  actions  were  instituted  on  9th  Feb- 
ruary 1 872, — one  of  them  directed  against  the  trustees  of  the 
deceased  Rev.  Joseph  Paterson,  D.D.,  one  of  the  ministers  of 
the  parish  of  Montrose,  alone,  and  the  other  against  tiie 
same  trustees  and  Miss  Susan  Scott  Paterson,  the  only  snr- 
Wving  daughter  of  the  late  Dr.  Paterson,  for  her  interest  The 
pursuer,  on  27th  April  1847,  married  Jane  Scott  Paterson,  Dr. 
Paterson's  eldest  daughter,  who  died  on  1st  January  1860,  leav- 
ing several  children.  His  claims  in  the  conjoined  actions  are 
founded  on  rights  alleged  to  have  been  acquired  by  him  as  the 
husband  of  Jane  Scott  Paterson. 

**  In  the  first  of  the  actions  above  mentioned,  being  an  actioa 
of  count,  reckoning,  and  payment,  he  claims,  (1.)  a  sum  of  £300, 
or  thereby,  on  account  of  rents  received  and  intromitted  with  by 
the  late  Dr.  Paterson,  his  "wife's  father,  of  a  small  property  in 
Montrose,  which  belonged  to  his  oldest  daughter,  Mrs.  Spenoe, 
between  January  1838  and  May  1849,  wh^n  the  property  wis 
sold ;  and,  2d,  the  sum  of  £350,  being  the  price  of  propertf 
received  by  Dr.  Paterson,  with  interest  on  that  sum  siaee 
May  1849. 

*'  The  second  action  concludes  for  pa3rment  of  two  sums  of 
£300  each,  making  together  £600,  with  interest  from  9th  Januaiy 
1838,  and  is  founded  on  a  letter  of  gift  or  trust,  dated  9ih  Feb- 
ruary 1830,  by  Dr.  Macnaugbtane  Hunter,  the  grandunde  of 
the  pursuer's  late  wife,  under  which  the  pursuer  alleges  that  his 
late  wife,  before  her  death,  acquired  right  to  the  principal  som 
of  £600  sued  for,  and  which  right  was  transferred  to  him  hy  his 
marriage. 

**  Before  dealing  with  these  claims,  or  at  least  with  the  fini 
of  them,  it  is  proper  to  notice  that  the  pursuer,  who  had  carried 
on  business  as  a  shipowner  and  potato  merchant  in  Broughftj 
Ferry,  for  a  number  of  years  prior  to  1858,  in  that  year  was  is 
circumstances  of  great  embarrassment,  and  his  estates  were  ooa- 
sequcntly  sequestrated.  His  father-in-law,  the  late  Dr.  P^tterwa, 
was  ranked  as  a  creditor  in  the  sequestration  for  a  sum  of 
£2900.  The  pursuer  was  discharged  on  a  compoeitioii  of  6d. 
per  pound,  for  which  composition  Dr.  Paterson  became  caniioBer. 
His  estates  were  sequestrated  a  second  time  in  1861,  aad  Dr. 
Paterson  was  ranked  as  a  creditor  in  that  seqneslnilkMi  for  a 


1873. 


THE  SCOITISH  JURIST. 


29 


sum  of  £1238,  IBs.  3d.,  which  sum  included  £72,  10s.,  being  the 
composition  of  Gd.  per  pound  on  his  debt  in  the  former  seques- 
tration, which  had  never  been  paid, — the  sums  of  £75  and  £21 
being  the  expenses  of  the  first  sequestration  and  the  trustee's 
commission,  which  had  been  paid  by  Dr.  Paterson,  and  certain 
other  advances  which  Dr.  Paterson  had  in  the  meantime  made. 
In  this  sequestration  the  pursuer  was  again  discharged  on  a 
composition  of  Is.  per  pound,  which  the  defenders  allege  was 
not  paid. 

**  If  the  claim  under  the  first  action  be  well  founded,  the  pur- 
suer had  right  to  the  sums  sued  for  in  1849 — nine  years  before 
his  first  sequestration,  and  these  sums  and  interest  would  have 
formed  a  deduction  from  the  amount  of  the  ranking  of  Dr.  Pater- 
son on  his  estate,  reducing  to  that  extent  the  sum  on  which  Dr. 
Paterson  was  entitled  to  a  composition.  But  although  the  pur- 
suer has  never  paid  the  large  debts  for  which  Dr.  Paterson  was 
ranked  as  a  creditor  in  both  sequestrations,  ho  now  claims  the 
sums  sued  for  above  mentioned  from  the  defenders,  Dr.  Paterson's 
trustees,  in  an  action  raised  after  Dr.  Paterson's  death,  disre- 
garding all  that  has  in  the  meantime  occurred  in  the  sequestra- 
tions. At  Dr.  Paterson's  death,  wliich  took  place  in  Apnl  1871, 
be  left  a  trust-disposition  and  settlement,  by  which  large  x>ecuni- 
ary  advantages  were  conferred  on  his  grandchildren,  the  children 
of  the  ])ursuer's  marriage  with  the  late  Jane  Scott  Paterson. 

**  It  is  clear  to  the  Lord  Ordinary  that  these  are  most  un- 
favourable circumstances,  in  which  the  pursuer's  claims  are  now 
presented.  The  pursuer,  as  accounting  for  his  delay  to  make  the 
claims  now  insisted  in,  alleges  that  he  was  in  ignorance  of  their 
existence,  and  that  he  was  unable  to  get  information  from  Dr. 
Paterson  in  regard  to  his  own  and  his  wife's  rights.  The  Lord 
Ordinary  is  satisfied  on  the  evidence,  that,  as  regards  the  pur- 
suer's claims  in  the  first  of  the  actions  above  referred  to,  the 
pursuer  must  have  been  quite  aware  of  such  rights,  as  he  and 
his  wife  had  been  all  along,  and  he  does  not  see  any  ground  for  be- 
lieving that  Dr.  Paterson  withheld  information  in  regard  to  the 
subject  of  the  second  action.  It  is  evident,  from  the  terms  of 
his  trust-disposition  and  settlement,  that  Dr.  Paterson  was  of 
opinion  that  the  fund  claimed  by  the  pursuer  in  that  action  be- 
longed to  his  daughter.  Miss  Susan  Paterson,  and  not  to  his 
eldest  daughter,  the  pursuer's  wife,  and  he  no  doubt  acted  on  that 
view  in  his  communications  with  the  pursuer.  It  is  now  for  the 
Court  to  determine  whether  he  was  right  in  the  view  he  enter- 
tained. Taking  now  the  first  of  the  conjoined  actions  above  men- 
tioned the  defence  is,  that  the  claims  have  been  paid  and  discharged, 
and  the  Lord  Ordinary  is  of  opinion  that  the  defence  is  estab- 
lished. The  pursuer's  late  wife  acquired  right  to  the  small  pro- 
perty in  Montrose,  which  gives  rise  to  the  claim,  by  disposition, 
dated  26th  April  1817,  by  Mrs.  Jean  Scott  or  Hunter,  with  con- 
sent of  her  husband,  Dr.  Hunter,  who  was,  as  already  stated,  her 
granduncle.  The  property  was  thereby  conveyed  to  Dr.  Hunter 
in  liferent,  and  to  Mrs.  Paterson  and  the  late  Dr.  Paterson,  her 
husband,  in  fee,  but  in  trust  for  behoof  of  Jane  Scott  Paterson, 
their  eldest  daughter.  The  deed  came  into  operation  in  January 
1838,  on  Mrs.  Hunter's  death,  and  from  that  time  it  appears 
that  Dr.  Paterson  drew  the  rents  of  the  property  until  it  was 
sold  in  1849,  two  years  after  the  pursuer's  marriage.  The  con- 
veyance of  the  property  contains  a  direction  to  Dr.  Paterson 
and  his  wife  to  accumulate  the'rents  of  the  property,  or  the  in- 
terest, in  the  event  of  a  sale,  for  behoof  of  their  daughter,  until 
she  shoidd  attain  the  age  of  twenty-one,  but  she  was  upwards 
of  twenty-two  years  of  age  when  Mrs.  Hunter  died,  and  this 
direction,  therefore,  never  took  effect.  She  was  entitled,  at  any 
time  after  1838,  to  have  a  conveyance  of  the  property  from  her 
father  and  mother,  who  held  it  as  trustees  for  her,  and,  in  the 
meantime,  to  obtain  payment  of  the  rents  which  it  produced. 

"Jane  Scott  Paterson  lived  with  her  parents  until  her  mar- 
riage in  1847,  when  she  went  to  reside  at  Broughty  Ferry  with 
the  pursuer.  In  1849  the  property  was  sold  along  with  a  pro- 
perty in  front  of  it,  which  belonged  to  Dr.  Paterson  himself. 
The  total  price  was  £640,  of  which  £350  represented  the  price 
of  what  belonged  to  Mrs.  Spence.  The  doSfenders  allege,  that 
after  the  property  was  sold  the  price  was  paid  to  the  pursuer  by 
desire  of  his  wife,  and  that  at  or  before  that  time  such  rents  as 
it  had  produced  had  been  paid  or  accounted  for  to  the  pursuer 
and  his  wife,  and  the  Lord  Ordinary  is  of  opinion  that  this  de- 
fence, although  denied  by  the  pursuer,  is  established.  When 
the  property  was  conveyed  to  the  parchaser,  the  purchaser  and 


his  wife  executed  the  conveyance  as  consenting  parties  *  for  all 
right,  title,  and  interest '  which  they  had,  or  could  pretend  to 
the  subj  ects  thereby  disponed  through  the  trust- disposition  by  Mrs. 
Hunter,  and  at  the  same  time  executed  a  relative  inventory  of 
writs,  which  included  amongst  others  the  trust- disposition  by 
Mrs.  Hunter,  therein  described  as  a  trust-deed  in  favour  of  Dr. 
and  Mrs.  Paterson  *  as  trustees,  for  behoof  of  their  eldest  daugh- 
ter, the  also  within-designed  Mrs.  Jean  Scott  Paterson  or 
Spence.*  The  signature  by  the  pursuer  of  these  deeds  is  all  im- 
portant on  the  question  whether  he  knew  of  his  wife's  interest 
in  the  property  long  before  the  date  of  the  sequestration  of  his 
estates.  If  he  did,  the  inference  is  irresistible,  that  he  and  his 
wife  got  payment  of  what  they  were  entitled  to  from  Dr.  Pater- 
son,  for  Dr.  Paterson  could  not  be  supposed  to  be  lending  to  the 
pursuer  the  large  simis  for  which  he  was  ranked  in  the  seques- 
tration if  he  was  the  debtor  of  the  pursuer  or  his  wife,  for  the 
price  of  the  house  and  the  bygone  rents.  He  would  only  become 
a  lender  to  the  pursuer  after  payment  of  the  debt  now  claimed, 
and,  in  any  view,  the  amount  of  that  debt,  assuming  it  to  be 
due  to  the  pursuer,  would  have  formed  a  deduction  from  Dr. 
Patterson's  ranking  in  the  sequestration.  Again,  if  the  pursuer 
knew  of  his  wife's  rights  to  the  ])rice  of  the  property  and  bygone 
rents  in  1849,  the  fact  that  he  delayed  making  the  present  claim 
until  Dr.  Paterson's  death,  twenty-three  years  after,  combined 
with  what  took  place  in  the  sequestrations,  would  api)ear  to  the 
Lord  Ordinary  to  place  a  difficulty  insuperable,  or  almost  in- 
superable, in  the  pursuer's  way  in  now  rearing  up  his  claim. 

*^  Accordingly,  the  pursuer  denies  that  he  was  aware  of  his 
wife's  interests  in  the  properties.  The  Lord  Ordinary  is,  how- 
ever, satisfied,  that  whether  from  present  defect  of  memory  or 
otherwise,  the  pursuer  is  wrong  in  this  denial.  He  states  that 
he  signed  the  disposition  of  the  property  at  his  wife's  request, 
and  that  he  understood  his  own  signature  and  her's  were  ad- 
hibited merely  as  a  matter  of  form.  He  was  then  a  man  thirty- 
one  years  of  age,  and  actively  engaged  in  business,  and  it  is  to 
the  Lord  Ordinary  simply  incretlible  that  he  could  have  signed 
the  deed  under  the  impression,  as  he  alleges,  that  there  was  no 
reason  for  it,  and  without  thinking  that  either  he  or  his  wife  had 
any  interest  in  the  property.  Further,  the  Lord  Ordinary  does 
not  believe  that  Dr.  Paterson  concealed  from  his  daughter,  Mrs. 
Spence,  or  that  she  concealed  from  the  pursuer,  her  right  in  this 
small  property.  Dr.  Paterson's  whole  actings  throughout  his 
life,  and  the  terms  of  his  settlement  at  his  death,  show  that  he 
entertained  an  affectionate  regard  and  interest  towards  his 
daughter  and  her  family. 

"  Assuming  that  the  pursuer  knew  of  his  interest  in  the  pro- 
perty, no  intelligible  reason  can  be  stated  for  the  price  remain- 
ing unpaid,  and,  indeed,  it  is  difficult  to  conceive  that  Dr.  Pater- 
son should,  in  his  own  interest,  have  been  lending  money  to  the 
pursuer  in  place  of  paying  this  debt.  But  the  Lord  Ordinary  is 
further  of  opinion,  that  there  is  sufficient  evidence  to  show  af- 
finnatively  that  the  money  was  paid.  The  price  of  both  houses 
was  obtained  and  lodged  in  bank  on  25th  May  1849,  and  it  is 
proved  by  the  bank-book  and  letter  of  credit  produced,  that 
£340  was  drawn  by  Dr.  Paterson  on  the  5th  of  June,  being  ten 
days  thereafter,  and  £315  of  this  sum  was  paid  to  the  pursuer 
on  that  date.  The  fact  of  the  payment  is  beyond  question,  and 
the  evidence  of  Miss  Susan  Paterson  and  Dr.  Steele,  along  with 
the  real  evidence  in  the  case  otherwise,  satisfies  the  Lord  Ordi- 
nary that  this  payment  was  for  the  price  of  the  house.  The 
pursuer  does  not  dispute  that  he  got  this  money,  but  says  it 
was  a  loan, — a  loan,  however,  for  the  amount  of  which  he  was 
to  give  his  wife  a  security  by  way  of  infef tment  in  a  house  which 
belonged  to  him  at  Broughty-Ferry,  although  Dr.  Paterson 
might  reclaim  the  money  at  any  time.  This  statement  is  most 
unsatisfactory.  The  Lord  Ordinary  does  not  believe  that  the 
money  was  lent  by  Dr.  Paterson,  but  thinks  it  likely  enough, 
that  as  it  consisted  of  the  proceeds  of  heritable  property  which 
belonged  to  Mrs.  Spence,  it  may  have  been  arranged  that  she 
should  lend  it  to  her  husband  on  heritable  security,  which,  un- 
fortunately, she  never  got,  and  that  this,  and  a  desire  on  the 
pursuer's  part  to  represent  his  father-in-law's  claims  at  the  timp 
of  the  first  sequestration,  at  as  large  a  sum  as  possible,  accounts 
for  the  terms  of  the  pursuer's  deposition  in  1858.  If  the  money 
had  been  a  loan  by  Dr.  Paterson,  it  is  not  easy  to  understand 
why  he  should  not  have  claimed  for  it  in  the  sequestration. 

"  It  is  said  by  the  pursuer  that  the  sum  of  £315  received  by 
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him  does  not  corre3]K)nd  with  £350,  the  price  of  the  honse  ;  and 
that  there  is  no  evidence  of  any  accounting  or  settlement  for  the 
rents  of  the  house  from  1838  to  1849.  In  regard  to  these  rents, 
the  Lord  Ordinary  is  of  opinion,  in  the  circumstances,  and  at 
this  distance  of  time,  that  payment  must  be  presumed  to  have 
been  made.  Dr.  Paterson's  daughter  was  major,  and  living  with 
her  father  from  1838  to  1847,  and  if,  even  at  the  time  of  her 
marriage,  she  had  asked  an  accounting  for  these  rents,  it  appears 
to  the  Lord  Ordinary  that  it  would  have  been  a  sufficient  answer 
that  she  had  received  her  board,  maintenance,  and  clothing  in 
the  meantime  from  these,  in  so  far  as  they  would  go.  In  regard 
to  the  difference  between  the  sum  of  £315  and  £350  as  the  price 
of  the  house,  it  must  be  presumed  that  a  payment  or  settlement 
was  made,  probably  by  money  being  handed  by  Dr.  Paterson  to 
his  daughter  herself.  Both  in  regard  to  this  matter,  and  the 
claim  for  arrears  of  rent,  the  mora  on  the  pursuer's  part,  the 
loans  of  money  by  Dr.  Paterson,  and  the  proceedings  in  the  se- 
questrations, appear  to  the  Lord  Ordinary  to  furnish  most  satis- 
factory evidence  in  support  of  the  defenders'  plea  of  presumed 
payment  and  discharge. 

**  A  question  might  indeed  be  raised  as  to  the  pnrsuer*s  title 
to  claim  the  price  of  the  house  at  all,  in  respect  that  it  was  the 
surrogatam  for  an  heritable  subject  which  his  wife  had  right  to, 
and  was  entitled  to  have  replaced  in  a  heritable  investment. 
The  elements  for  determining  this  question  are  certainly  not  to 
be  easily  found  in  the  proof,  dealing  as  it  does  with  a  transaction 
now  of  so  distant  a  date,  and  as  the  defenders'  argument  did  not 
make  a  special  ])oint  of  this,  the  I^ord  Ordinary  has  dealt  with 
the  fund  on  the  footing  which  the  pursuer  desires,  viz.,  that  it 
became  moveable  after  the  property  was  sold.  The  truth,  in- 
deed, seems  to  be  that  Mrs.  Spence  wanted  the  money  to  give 
her  husband  the  benefit  of  it  in  business. 

"The  claim  in  the  second  case  raises  a  question  not  free 
from  difficulty,  and  in  regard  to  which  the  loans  by  Dr.  Paterson 
to  the  pursuer,  and  the  proceedings  in  the  sequestrations,  are 
not  of  the  same  significance.  If  the  pursuer  be  right  in  his  con- 
struction of  the  letter  of  trust  or  gift  of  9th  February  1830,  it 
seems  to  be  clear  that  Dr.  Paterson  held  an  erroneous  view  on 
that  subject.  He  would  no  doubt  act  on  this  view  in  his  com- 
munications with  the  pursuer,  and  there  is  no  ground,  as  in  the 
other  case,  for  holding  payment  of  this  provision  to  have  been 
made..  In  his  deed  of  settlement  he  speaks  of  the  sum  of  £1500, 
part  of  which  is  now  claimed  by  the  ])ur8uer,  thus,  *  which  in 
the  year  1830  was  gifted  by  the  late  Dr.  Macnaughtane  Hunter 
to  me  and  my  late  wife,  and  the  survivor  of  us  in  liferent,  and 
to  our  daughters,  and  the  last  survivor  of  them  in  fee,  and  at 
my  death,  is  due  to  the  said  Susan  Paterson,  as  such  last  sur- 
vivor, and  forms  a  debt  against  my  estate,  the  sum  having  always 
been,  and  still  being,  under  my  management.' 

"  The  question  between  the  parties  is  whether  the  late  Mrs. 
Spence,  who  died  in  1860,  had  a  vested  right  in  the  two  sums 
of  £300  claimed  by  the  pursuer,  under  the  letter  of  trust  above 
mentioned.  The  pursuer  alleges,  on  the  record  as  amended, 
that  the  sum  of  £1500  was  paid  by  the  late  Dr.  Hunter  in  Feb-^ 
ruary  1830  to  Mrs.  'Paterson,  his  niece.  The  defenders  deny 
that  the  money  was  paid  or  handed  to  her,  and  allege  that  it 
was  paid  to  her  husband.  Dr.  Paterson,  under  whose  manage- 
ment, as  stated  in  the  deed  of  settlement,  it  always  was.  In  the 
absence  of  any  proof  on  this  subject,  the  Lord  Ordinary  is  of 
opinion  that  the  fact  must  be  taken  only  as  the  defenders  have 
admitted  it,  and  that  this  must  be  taken  to  be  the  fact  in  con- 
struing the  letter  of  trust.  The  pursuer  contends  that  a  right 
vested  in  each  child,  either  immediately  on  the  delivery  of  the 
letter,  and  the  payment  by  Dr.  Hunter,  with  a  substitution  in 
favour  of  each  child's  sisters  in  the  first  instance,  whom  failing, 
in  favour  of  their  brothers,  Robert  and  Alexander  Macnaughtane 
Paterson,  in  the  event  of  sucli  child  dying  before  majority,  or 
thereafter  intestate,  or  otherwise,  that  if  the  destination  in  favour 
of  sisters,  whom  failing,  brothers,  is  to  be  regarded  as  a  pro- 
per clause  of  survivorship,  having  the  effect  of  a  conditional  in- 
stitution, it  came  into  operation  on  the  death  of  Mrs.  Paterson 
in  1854,  and  was  not  suspended  in  its  effect  until  the  death  of 
Dr.  Paterson  in  1871.  This  latter  view  seems  to  the  Lord  Ordi- 
nary to  depend  on  the  question  whether  Dr.  Paterson  was  or 
was  not  liferenter  of  the  fimd.  If  the  pursuer  be  right  in  hold- 
ing that  he  had  not  a  liferent  right  in  the  money,  and  that  the 
right  vested  in  or  before  1854,  then  he  is  entitled  to  decree  for 


£300  destined  to  his  wife  nommatim,  and  for  £300,  bemg  half 
of  the  sum  of  £600  to  which  Elizabeth  Crawford  Paterson,  who 
died  in  1845,  would  have  had  right  had  she  survived  till  1854. 
The  defenders'  contention  is,  that  Mrs.  Paterson  and  Dr.  Pater- 
son, and  the  survivor  of  them,  were  both  trustees  and  liferenten 
of  the  fund,  and  that  the  fee  did  not  vest  in  any  of  their  chfldrva, 
their  beneficiaries,  till  the  death  of  the  survivor,  and  then  vested 
entirely  in  Susan  Scott  Paterson,  the  sole  surviving  daughter. 

'*  While  the  question  is  attended  with  difficulty,  the  Lord 
Ordinary  has  formed  the  opinion  that  the  defenders  are  right  in 
their  contention.  He  thinks  that  the  part  of  the  letter,  begin- 
ning with  the  words,  •My  wish  is,  that  if  one  of  yoor  daAghten 
dies,  then  her  portion  to  be  divided,'  and  so  on,  operates  as  a  pro- 
per clause  of  survivorship,  suspensive  of  vesting  until  the  death 
of  the  liferenter  or  liferenters  of  the  parents,  and  cannot  be  re- 
garded as  a  substitution  with  immediate  vesting.  The  question 
of  some  nicety  is,  whether  the  clause  of  survivorship  had  refer- 
ence to  the  death  of  Mrs.  Paterson  only,  or  to  the  death  of  the 
survivor  of  her  and  her  husband.  On  this  question  the  Loid 
Ordinary  would  not  here,' in  detail,  go  over  the  difiTerent  expres- 
sions of  the  letter  which  have  led  him  to  the  conclusion  thai 
there  was  a  joint-trust  and  a  joint-liferent  constituted  in  faroor 
of  Dr.  and  Mrs.  Paterson,  to  continue  in  favour  of  the  survivor. 
It  is,  no  doubt,  a  strong  circumstance  in  favour  of  the  pursuer's 
contention,  that  the  letter  defining  the  trust  was  addressed  to 
Mrs.  Paterson  only  by  name,  and  not  to  her  husband,  and  it  is 
further  a  consideration  entitled  to  weight,  that  Mrs.  Patersos 
was  the  donor's  niece,  while  Dr.  Paterson  was  not  related  to  him 
except  by  affinity.  But,  on  th^  other  hand,  the  introductios 
twice  over  of  the  words  *  and  your  husband,'  first  in  the  danse 
creating  the  trust,  and  again  in  the  cbiuse  conferring  the  life- 
rent,  has  led  the  Lord  Ordinary  to  think  that  a  joint-trust  tad 
right  of  liferent  were  given  to  the  spouses,  with  a  sole  right  to 
the  survivor.  The  words  referred  to  would  not  have  been  used 
as  they  have  been  in  the  view  of  the  Lord  Ordinary,  unless  Dr. 
Hunter  had  intended  to  impose  a  duty,  and  confer  a  right  « 
Dr.  Paterson,  who  was,  of  course,  as  deeply  interested  in  the 
beneficiaries  his  children  as  his  wife  was.  If  it  be  taken  as 
the  fact  that  the  money  was  handed  to  Dr.  Paterson  when  the 
letter  was  delivered,  the  view  that  he  was  thereby  made  a  tmt- 
tee  is  strongly  confirmed,  and  this  again  strongly  supports  the 
construction  of  the  letter,  which  gives  Dr.  Paterson  a  right  of 
liferent.  It  seems  to  the  Lord  Ordinary  that,  if  the  letter  is  to 
be  construed  as  having  this  effect,  it  follows  that  the  word  *  von ' 
and  *  your '  occurring  throughout  the  letter  must  be  held  to  refer 
to  the  i»arents  jointly,  and  the  survivor,  and  if  so,  it  seems  to 
follow  that  the  clause  of  siu-vivorship  must  refer  to  the  period 
of  distribution  of  the  fund,  that  is,  the  death  of  the  longest  lirer 
of  the  spouses,  and  that  the  fee  therefore  vested  entirely  in 
Miss  Susan  Scott  Paterson,  the  only  one  of  the  three  daughten 
who  survived  her  father." 

The  pursuer  reclaimed,  and  argued — 

I.  1.  In  the  action  of  count  and  reckoning — 

(1.)  On  the  question  of  conversion  :  A  x>crson  who  gsre 
an  unlimited  power  of  sale  to  his  trustees,  put  it  in  the  jiower 
of  the  trustees  to  make  the  trust- estate  either  heritable  or 
moveable — Davidson  v.  Kyde,  December  20,  1797,  M.  5597; 
Ramsay  v.  Ramsay's  Trustees,  11th  July  1833,  aii/«,  vol.  v.  pt 
561  (see  finding  as  to  heritable  bond  for  £2000).  (2.)  On  the 
question  of  presumed  payment :  A  trustee  who  gave  no  account 
whatever  of  his  intromissions  was  entitled  to  no  presumption  is 
his  favour.  There  was  not  a  scrap  of  paper  to  show  what  Dr. 
Paterson  had  done  with  the  price  of  the  house.  There  was  no 
room  for  compensation  between  a  debt  due  by  Dr.  Paterson  ii 
trustee,  and  a  debt  due  to  him  as  an  individuaL  (3.)  As  to  the 
rents  of  the  subjects,  the  aliment  given  by  Dr.  Paterson  to  hii 
daughter  was  not  to  be  imputed  to  the  debt  due  by  him  to  her, 
but  must  be  presumed  to  have  been  given  ex  pietate, 

II.  In  the  other  action — 

According  to  a  sound  construction  of  Dr.  Hunter's  letter  of 
trust,  the  fee  of  the  sum  of  £1500  vested  in  the  children  of  Dr. 
and  Mrs.  Paterson  at  once,  or  at  all  events  at  the  death  of  Mis. 
Paterson.  The  only  liferent  conferred,  besides  Mrs.  Hunter^ 
liferent  of  one-half,  was  a  liferent  in  favour  of  Mrs.  Pkter^ 
son.    No  liferent  was  given  to  Dr.  Paterson,  if  he  survifwl  hit 
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M-ife.  The  words  "  you  "  and  "  youra  "  throaghout  the  letter 
must  be  read  as  singular,  and  as  applying  to  Mrs.  Paterson 
only.  Unquestionably,  at  the  beginning  of  the  letter  "  having 
full  confidence  in  you  and  your  husband,"  and  at  the  end  *'  your 
affectionate  uncle,"  these  words  weire  singular.  So  also  in  the 
middle  of  the  letter,  where  the  donor  drew  a  distinction  between 
the  half  of  the  interest  "  which  is  to  fall  to  you  and  your  hus- 
band "  and  "  the  other  half  which  is  to  fall  to  you"  the  legal 
meaning  being  that  the  interest  of  one-half  was  to  fall  under 
the  jus  mariti,  and  the  interest  of  the  other  half  to  be  exclude<l 
from  the  jus  mariti.  At  Mrs.  Paterson's  death  the  money  was 
accordingly  payable  to  the  daughters.  The  clause  in  which 
the  death  of  one  or  more  of  the  daughters  was  contemplated, 
was  not  a  conditional  institution  but  a  substitution,  aud  this 
was  shown  by  the  word  **  inherit,  "  which  necessarily  implied 
succession  to  a  right  which  had  already  vested — Carleton  v, 
Thomson,  July  30,  1836,  ante,  voL  zxxix.  p.  641. 

Antborities  cited  for  defenders : — 

(1.)  On  question  of  conversion — Fraser,  Pers.  and  Dom.  Re- 
lations, i.  359-361,  and  cases  there  cited.  (2.)  On  presumed 
payments,  Erskine,  iii.  7.  29. 

At  advising — 

Lord  President. — ^We  have  here  two  actions,  one  of  count 
and  reckoning,  the  other  for  payment  of  a  fixed  sum. 

L  The  action  of  count  and  reckoning  concludes  that  the  de- 
fenders should  be  ordained  to  produce  an  account  of  the  rents 
of  a  house  property  in  Montrose,  in  which  the  pursuer's  wife 
was  interested,  from  7tb  January  1838  to  1st  May  1849,  and 
should  further  be  decerned  to  make  payment  to  the  pursuer  of 
£350,  that  being  the  price  of  the  house.  Two  defences  are 
mainly  relied  on,  first,  that  the  pursuer  has  not  in  law  any  right 
to  this  property,  inasmuch  as  it  belonged  to  bis  wife,  and  that, 
being  heritable,  the  husband  had  no  right  to  it,  and  that  the 
price,  being  a  surrogcttuvi  for  a  heritable  subject,  was  likewise 
the  exclusive  property  of  the  wife.  With  regard  to  the  rents, 
it  is  said  that  they  must  be  presumed  to  have  been  paid  after 
the  lajtse  of  so  much  time. 

The  first  question  is,  whether  the  price,  which  came  in  the 
place  of  the  subjects,  was  heritable,  and  protected  from  the 
husband  and  his  creditors.  This  depends  a  good  deal  on  the 
terms  of  the  settlement  of  the  house,  and  the  manner  in  which 
that  settlement  has  been  acted  on.  The  settlement  of  Mrs. 
Hunter  is  dated  1817,  and  that  lady  died  in  1838.  She  con- 
veyed to  her  husband  in  liferent,  for  his  liferent  use  only,  during 
all  the  days  of  his  natural  life,  in  case  he  should  survive  her, 
and  then  to  Mrs.  Janet  Hunter  or  Paterson,  wife  of  Mr.  Joseph 
Paterson,  and  to  the  said  Mr.  Joseph  Paterson,  and  the 
survivor  of  them,  and  to  their  or  his  or  her  assignees  in 
fee,  the  house  in  question,"  to  be  held  in  trust  for  the  use 
and  behoof  of  Jean  Scott  Paterson,  their  eldest  daughter,  and 
the  heirs  of  her  body,  whom  failing,  for  the  use  and  behoof  of 
the  other  female  children,  one  or  more,  procreated  or  to  be  pro- 
created of  the  marriage  betwixt  Dr.  and  Mrs.  Paterson  and 
their  heirs,"  etc.  It  is  obvious  that  under  this  destination,  if 
Miss  Jane  Scott  Paterson,  who  became  Mrs.  Spcnce,  survived  the 
testatrix,  the  house  belonged  to  her  as  her  separate  estate,  and 
could  not  pass  to  her  husband,  and  that,  as  she  was  married  in 
1847  before  the  house  was  sold,  it  remained  after  her  marriage 
her  exclusive  property.  The  deed  of  Mrs.  Hunter  further  pro- 
vides that  after  the  trustees  have  obtained  possession  of  the 
subjects,  i.e.,  after  the  death  of  the  liferenters,  **  they  shall  be  at 
liberty  at  any  time,  when  they  shall  consider  it  to  be  proper 
and  for  the  interest  and  advantage  of  their  children,  to  sell  and 
dispose  of  the  said  subjects  either  by  public  roup  or  private  bar- 
gain." This  is  a  power  of  sale  merely,  not  a  direction  to  sell, 
although  it  is  a  very  full  and  complete  power  of  sale.  When 
they  sell  they  may  also  **take  and  receive  from  the  purchaser  or 
purchasers  a  bond  or  bonds,  with  sufficient  security  to  their 
satisfaction  for  payment  of  the  price  payable  to  them  and  the 
survivor  of  them  and  their  or  his  or  her  assignees,  but  in  trust 
tor  the  use  and  behoof  of  the  said  Jean  Scott  Paterson,  their 
eldest  daughter,  and  the  heirs  of  her  body,  whom  failing,  their 
other  children  in  the  order  before  mentioned,  agreeable  to  the 
tends  of  this  deed."  The  testatrix  contemplates  one  way  of  the  ^ 
price  being  disposed  o^  if  the  subjects  are  lold,  by  taking  aj 


bond  conceived  in  the  same  terms  of  trust  as  the  original 
trust  deed.  If  the  trustees  had  taken  a  bond  of  this  kind,  it  is 
beyond  dispute  that  the  sum  under  the  bond  would  have  been 
the  separate  estate  of  Mrs.  Spence.  In  point  of  fact  this  was 
not  done.  The  money  was  paid  over  in  cash,  and  came  into  the 
hands  of  the  trustees,  and  ultimately  into  the  hands  of  Dr. 
Paterson,  as  the  price  of  the  house.  If  he  had  proceeded  to 
invest  that  money  he  would  doubtless  have  invested  it  in  the 
terms  suggested  by  the  truster.  But  whether  invested  or  not, 
so  long  as  not  paid  over,  it  stood  as  a  surrogatum  of  Mrs.  Spence's 
estate.  Dr.  Paterson  was  not  entitled  to  pay  it  over  to  any  one 
else  but  Mrs.  Spence.  If  it  had  been  paid  to  Mrs.  Spence,  she 
could  no  doubt  have  given  it  her  husband.  But  Dr.  Paterson 
was  debtor  to  Mrs.  Si)ence,  and  not  to  her  husbancL  Accordingly 
this  action,  which  is  necessarily  founded  on  the  assumption 
that  the  money  was  not  paid,  but  remains  in  the  hands  of  the 
trustees,  is  excluded  on  the  ground  that  the  pursuer  has  no 
title. 

But  on  the  opposite  assumption  that  conversion  of  the 
separate  estate  of  Mrs.  Spence  was  operated  by  the  sale,  and 
that  the  price  has  not  only  become  moveable  in  its  own  nature, 
but  has  ceased  to  be  the  separate  estate  of  the  wife,  and  has 
fallen  under  the  jus  mariti,  I  am  of  opinion  that  there  is 
still  a  good  defence,  viz.,  that  there  is  sufficient  to  presume  pay- 
ment. My  belief  is  that  Dr.  Paterson  not  being  advised  as  to 
the  legal  position  of  this  fund,  or  being  wrongly  advised,  did  in 
point  of  fact  make  payment  of  this  money  to  Mr.  Spence.  In 
this  he  did  wrong,  but  on  the  assumption  of  his  being  right,  the 
question  is,  whether  in  point  of  fact  he  did  not  pay  it  to  the 
husband.  No  doubt,  as  trustee  he  was  fully  chained  with  the 
price  by  the  receipt  given  to  the  purchaser.  Has  he  sufficiently 
discharged  himself  of  that  price?  The  price  was  received  in 
1849.  From  that  time  downwards  until  the  death  of  Dr.  Pater- 
son, no  claim  was  made  by  the  pursuer  on  Dr.  Paterson  for  the 
price,  a  very  strange  circumstance,  on  the  assumption  that  the 
pursuer  was  entitled  to  the  price  and  had  not  received  payment. 
The  pursuer  attempts  to  account  for  his  silence  by  saying  that 
he  was  not  aware  of  his  rights.  He  was  a  consenting  party  in 
the  disposition  of  the  subjects  to  the  purchaser,  and  also  sub- 
scribed an  inventory  of  titles  which,  unless  he  had  been  a  very 
stupid  man  indeed,  would  have  disclosed  the  circumstance  that 
Dr.  Paterson  held  the  subjects  in  trust  for  Mrs.  Spence.  He 
says  that  he  was  unaware  that  this  was  a  disposition  of  property 
belonging  to  his  wife,  that  he  signed  as  a  mere  matter  of  form. 
I  have  read  the  evidence  of  Mr.  Spence,  the  only  evidence  in 
sup]>ort  of  his  averment,  and  I  have  come  to  the  conclusion 
that  his  evidence  is  entirely  untrustworthy.  I  must  reject  the 
proof  that  he  was  not  aware  of  the  existence  of  his  claim  upon 
the  property.  On  the  contrary,  I  take  it  that  he  was  aware  of 
its  existence,  and  from  1849  downwards  never  advanced  it.  It 
is  further  proved  that  on  5th  June  1849  he  received  a  letter  of 
credit  upon  a  bank  from  Dr.  Paterson,  for  £315.  We  have  counter 
allegations  as  to  what  that  money  was.  Dr.  Paterson*s  trustees 
say  that  it  was  a  payment  to  Mr.  Spence  of  the  price  of  the 
house.  Mr.  Spence  says  that  it  was  not  pa3rment  of  a  sum 
which  Dr.  Paterson  owed  him  as  trustee,  but  an  advance  in  loan 
out  of  Dr.  Paterson's  own  personal  funds.  There  is  little  or  no 
direct  proof  of  either  averment,  except  that  the  allegation  of 
loan  is  supported  by  the  oath  of  the  pursuer.  As  I  have  stated, 
I  am  not  prepare<l  to  believe  his  evidence,  and  therefore,  in  the 
absence  of  all  reliable  evidence  on  the  one  side,  and  all  direct 
evidence  except  a  few  scraps  of  parole  testimony,  on  the  other, 
we  are  necessarily  driven  to  presumption.  The  fact  of  the  pay- 
ment of  the  money  must  be  accounted  for  in  some  way.  There 
is  a  strong  presumption  applicable  to  the  case  which  affords 
sufficient  ground  for  resting  a  judgment  of  absolvitor  on  pre- 
sumed payment.  The  condition  of  Spence  in  1849  was  not  so 
bad  as  it  afterwards  became ;  still  he  was  always  labouring 
under  difficulties.  Now  what  he  says  was  done  by  Dr.  Paterson 
is  this,  that  he  paid  £315  to  Spence  by  way  of  loan  so  as  to 
increase  the  large  debt  already  due  by  Spence  to  himself,  while 
he  kept  in  his  hands  as  trustee  a  sum  of  somewhat  greater  amount 
which  he  was  owing  to  Spence  in  his  capacity  of  trustee.  It 
is  tme  that  there  is  no  room  for  compensation  ;  he  was  debtor  in 
the  character  of  trustee  and  creditor  on  his  own  account.  Still 
there  is  a  strong  presumption  of  fact  that  Dr.  Paterson,  situated 
as  he  was,  wonU  have  given  Spence  the  anm  which  he  owed 
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him  as  trustee,  rather  than  advanced  him  an  additional  loan. 
Coupling  together  the  pursuer's  inability  to  account  for  this  pay- 
ment in  any  other  way,  and  his  altogether  unexplained  silence 
on  his  claim  for  upwards  of  twenty  years,  there  is  sufficient  to 
presume  payment.  If  there  is  sufficient  presumption  of  payment 
as  to  the  price,  it  is  needless  to  say  that  the  presumption  as  to 
the  rents  is  still  stronger. 

There  is  one  little  difficulty  in  arriving  at  this  result.  There 
is  a  difference  of  £35  between  the  sum  received  as  the  price  of 
the  house,  and  the  sum  contained  in  the  letter  of  credit.  But 
it  appears  that  on  the  same  day  when  the  letter  of  credit  was 
given  to  Spence  Dr.  Paterson  drew  from  his  bank  account  a  sum 
of  £340,  Is.  1  Id.,  not  a  slump  sum,  but  a  sum  with  fractions. 
It  is  quite  plain  that  this  was  drawn  to  pay  some  debt  of  a 
specific  amount.  I  have  no  doubt  that  the  sum  was  drawn  to 
pay  off  Mr.  Spence.  To  be  sure,  that  sum  does  not  amount  to 
£350,  but  it  is  not  difficult  to  account  for  the  balance  by 
ascribing  the  difference  to  some  expenses  incurred  for  which 
Spence  would  be  liable. 

I  have  come  to  the  conclusion  that  the  trustees  Are  entitled 
to  absolvitor,  both  because  in  law  the  pursuer  has  no  title  to  the 
sum  sued  for,  and  assuming  that  he  had  right,  because  payment 
must  be  presumed  in  the  circumstances  of  the  case. 

IL  The  other  action  concludes  for  payment  of  £300,  said  to 
have  been  settled  on  the  pursuer's  wife,  by  a  letter  of  trust 
executed  by  Dr.  Hunter,  uncle  of  her  mother,  and  another  £300, 
as  coming  in  place  of  her  deceased  sister.  This  action  turns 
upon  the  construction  of  the  letter  in  question.  It  is  not  said 
that  this  money  has  been  paid,  and  if  Mrs.  Spence  was  entitled 
to  it,  the  right  passed  to  her  husband.  The  question  is  whether 
either  sum  had  vested  in  Mrs.  Spence  at  the  time  of  her  death, 
which  occurred  in  1860.  Mrs.  Paterson,  her  mother,  died  in 
1854,  and  her  father,  Dr.  Paterson,  survived  till  1871.  If  the 
money  vested  in  Mrs.  Spence  before  her  father's  death,  the  pur- 
suer is  entitled  to  prevail.  If  it  did  not  vest  until  after  her  father's 
death,  the  defences  must  be  sustained. 

Dr.  Hunter  addressed  his  niece,  Mrs.  Paterson,  in  these  terms  : 

''  My  dear  Jess, — Having  full  confidence  in  you  and  your 
husband  that  you  will  faithfull}'  execute  my  wishes,  I  have  at 
last  come  to  the  resolution  to  put  into  your  hands,  on  trust  for 
your  three  daughters,  the  sum  of  £1500  sterling,  to  be  divided 
in  the  following  manner, — to  Jane  Scott  £300  sterling,  to 
Elizabeth  Crawford  £600  sterling,  and  to  Susan  Scott  also 
£600  sterling." 

It  is  conceded  on  the  part  of  the  pursuer  that  the  money  was 
paid  over  at  the  date  of  the  letter,  and  he  further  says,  "  The 
said  Dr.  Joseph  Paterson  received  and  retained  the  said  £1500, 
and  it  was  in  bonis  of  him  at  the  time  of  his  death."  So  far  as 
I  have  read  the  letter,  it  would  raise  no  point  of  difficulty.  It 
is  not  till  a  later  part  of  the  letter  that  the  right  of  liferent 
appears.  If  the  money  had  been  handed  over  to  the  spouses  to 
be  divided  in  certain  proportions  among  their  children,  there 
was  no  reason  why  this  should  not  have  been  done  at  once. 
But  in  this  case  there  would  have  been  no  need  of  this 
circuitous  procedure  of  giving  the  money  to  the  parents  in  trust. 
It  would  have  been  paid  directly  to  the  children,  if  such  had 
been  the  intention  of  the  donor.  Further,  it  is  clear  that  this 
was  a  gift  inter  vivas.  Nothing  depended  on  the  death  of  Dr. 
Hunter.  The  gift  was  complete  at  once.  Although  the  sum  was 
to  be  liferente<l  by  the  spouses,  or  at  all  events  by  Mrs.  Paterson, 
it  does  not  follow  that  it  might  not  have  received  full  execution 
in  the  lifetime  of  the  giver.  If  the  liferenters  had  died  before 
Dr.  Hunter,  the  money  would  have  been  paid  over  to  the 
children,  and  although  this  was  not  likely  to  happen.  Dr.  Hunter 
being  much  older  than  Dr.  or  Mrs.  Paterson,  it  was  quite  a  legal 
possibility.  The  gift  having  thus  been  entrusted  to  the  hus- 
band and  wife  for  the  benefit  of  their  children,  Dr.  Hunter  goes 
on  to  express  a  wish  "  that  the  half  of  the  yearly  interest  of 
these  sums  shall  be  yours  and  your  husband's,  the  other  half  of  it 
shall  be  paid  to  Mrs.  Hunter,  my  wife,  during  her  life,  then  to 
fall  to  you."  Then  comes  what  is  certainly  a  clause  of  survivor- 
ship :  "  My  wish  is,  that  if  one  of  your  daughters  dies,  then  her 
portion  to  be  divided  between  the  other  two,  and  if  a  second 
dies,  the  survivor  to  inherit  the  whole."  What  is  the  meaning 
of  this  clause  of  survivorship  ?  '*  If  one  of  your  daughters  dies." 
Dies  when  ?  It  cannot  be  before  the  donor,  for  his  death  is  not 
an  event  of  the  slightest  importance.    The  presumption  of  vesting 


a  morte  testaloris  has  no  ajtplication  here,  for  this  was  not  s 
testament  Nor  can  it  mean  before  the  date  of  the  gift,  for 
that  date  was  the  moment  of  execution  of  the  deed.  Only  ooe 
other  period  remains,  the  lapsing  of  the  liferents,  to  which  thii 
clause  of  survivorship  can  have  possible  reference.  Tbe 
only  meaning  which  I  can  put  upon  the  clause  is,  **  If  one  of 
your  daughters  predeceases  the  period  of  distribution,  then  her 
portion  to  be  divided  between  the  other  two,  and  in  like  minoer 
if  two  should  predecease  the  period  of  distribution,  the  sorriTor 
to  take  the  whole."  The  ultimate  destination  of  the  money  de- 
pends on  who  is  alive  at  the  period  of  distribution.  Can  uy- 
thing  be  more  clearly  adverse  to  vesting  before  the  period  of 
distribution  ? 

There  still  remains  the  question.  What  is  the  period  of  dii- 
tribution?  That  depends  on  the  constmctioii  of  the  dxam 
providing  the  liferent  The  pursuer  contends  that  Dr.  Pater- 
son had  no  liferent,  and  that  the  only  liferent  after  the  donuri 
widow  was  that  in  favour  of  Mrs.  Paterson.  That  point  is  not 
unattended  with  difficulty.  I  think  that  the  use  of  the  planl 
**  you  "  is  the  point  on  which  the  whole  must  torn.  If  the  pro- 
nouns "  you  "  and  "  yours  "  are  throughout  singular,  there  is  t 
great  deal  for  the  pursuer^s  contention.  Dr.  Hunter  speaks  of 
"  his  full  confidence  in  you  and  your  husband,"  and  then  pro- 
ceeds to  make  a  trust.  His  confidence  is  "  in  yon  and  your 
husband,  that  you  will  faithfully  execute,"  etc.  The  pursuer'i 
reading  is,  "  I  have  full  confidence  iu  you  that  you  will  execute 
my  wishes,  and  I  have  also  full  confidence  in  your  husband 
that  he  will  guide  you  well  in  the  administration  of  \ht 
trust."  The  other  reading  is,  *'  I  have  full  confidence  in 
both  you  and  your  husband,  that  you  two  will  execute  my 
wishes."  I  prefer  the  latter,  and  it  receives  some  snpportfron 
the  fact  that  the  money  was  received  by  Dr.  Paterson.  I  read 
the  pursuer's  statement  as  meaning  that  Dr.  Paterson  received 
the  money  from  the  donor.  If  this  is  the  right  constmctioa 
of  the  trust  words,  it  throws  great  light  upon  the  words 
creating  the  liferent  The  pursuer's  contention  is  tbit 
when  Mrs.  Hunter's  half  lapses,  Mrs.  Paterson  is  to  hate 
that,  not  in  conjunction  with  her  husband,  and,  even  with  regaid 
to  the  other  half,  that  it  is  to  belong  to  Mrs.  Paterson  also,  hot 
be  subject  to  the  jus  mariti,  while  the  jus  mariii  is  excluded 
from  the  other  half.  This  is  rather  a  complicated  meaning  to 
be  deduced  from  simple  words.  I  think  that  the  more  natural 
meaning  is,  "  one  half  is  to  be  yours  and  your  husband's  at  once, 
in  joint  liferent,"  which  implies  the  right  of  the  survivor  to  i 
liferent  of  the  whole.  The  liferent  of  the  other  half  is  to  be 
postponed,  as  the  donor  wished  to  provide  a  liferent  thereof  to 
his  own  wife,  and  ''then  it  is  to  come  to  you  and  your  husband, 
just  as  the  other  half." 

I  am  therefore  of  opinion  that  the  period  of  distribution  ii 
necessarily  the  death  of  the  last  survivor  of  the  spouses.  Xo 
vesting  took  place  till  the  death  of  Dr.  Paterson  in  1871.  For 
this  reason  I  think  the  defenders  must  be  assoilzied  from  tbe 
conclusions  of  this  action  also. 

The  other  Judges  concurred. 

The  following  interlocutor  was  pronounced  : — 

"  Recall  the  interlocutor  :  Sustain  the  defences  in  botb 
actions,  and  of  new  assoilzie  the  defenders  from  the  whole  con- 
clusions of  both  actions,  and  decern :  Find  the  whole  defender* 
entitled  to  their  expenses  in  both  actions  before  conjunction  aod 
in  the  conjoined  actions  ;  allow  accounts,"  etc. 

AcL  Scott,  Gloag ;  Bum  and  Gloag,  W.S.  Agents, — AU.  Wat- 
son, Mackay ;  W.  and  J.  Bumess,  W.S.  Agents. — B.  Ckrk. 

D.o. 


October  25,  1873. 
fikst  division. 

Thomas  Hunter  Cox  and  Others  (M*Laren*8  Marriage- 
contract  Trustees),  Appellant$,  v.  Thomas  Kerb,  Be- 
spondent. 

Process — Sheriff— JurtsdiciionServitude — St€Uuie  1  and  2  VkU 
cap.  119  {Sheriff-Court  (Scotland)  Aet^  1838),  secL  11^ 
McLaren's  marriage-contract  tmstees  presented  a  petitioii  in 
the  Sheriflr-court  of  Forfarshire  to  have  Kerr  ordained  to  de- 
liver to  them  a  disposition  of  oertain  heritable  sabjecta»  ia 
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tenns  of  missives  of  Kile*  Kerr  objecteil  on  tbe  grotind  that 
the  sale  was  iKJt  ooitijileted,  because  tbe  parties  were  not  at 
one  upon  a  question  oa  to  a  ^tervitnde,  which  bo  averrecl,  ex- 
isted over  the  mibjects  in  favour  of  a.  coutermiuoita  proykerty, 
and  also  jdeaded  that  the  petition  waa  incompetent  in  a  Sheriff- 
court,  as  it  involved  a  question  of  heritahle  right.  The 
Sheriff -substi hi t^  found  in  fa^votir  of  the  petitionerft,  but  the 
Sheriff,  on  appeal^  recalled  hts  Subatititte'a  interlocutor,  and 
sustained  the  pl<?A  of  incotnf^cteney.  The  petitioners  appcali'd 
to  the  Court  of  Sosftion. 

Htld^  in  conformity  with  the  caae  of  Gordoo,  February  a,  1802, 
M.  12245,  as  the  "  Sheriff-Court  {Scotland)  Act,"  1838,  bad 
not  introduced  any  alteration  in  this  refii>ect,  thj^t  the  petition 
was  incompetent. 

Observed^  per  Loni  Frej^drnt.^  that  the  statutory  jiiriHdietion  of  a 
Sheriff  extended  only  to  questions  as  to  the  constitution  of 
servitudes  or  immunity  from  aervitudeji,  and  to  questions  as 
to  the  exercise  of  servitudest  which  must  be  tried  aa  between 
the  dominant  and  servi^^nt  tenements,  but  not  to  a  question 
such  as  had  arisen  here. 

A ct,  Asher ;  M *Ewen  and  Carm ent,  W, S.  A'jents, — Alt  Bumftt ; 
NeU  M.  Campbell,  S,3.C.  Aiftni.—U.  Cia-L  a.k.i£. 


OCTODER  25,  1871 

HBCONii  DnriaiON. 

Adam  Curistie  Traill,  Appellant^  v.  Mj(i».  Ank  Cueistie 

OR  TnAiLL,  Respondent. 

Process— Remooi fig  ^T'ttU  ^<j  siie—Iklevanqf—Ijip/tment  in  mcu- 
ritif — Back  Utter— T\\i^  *' surviving  partner  of,  and  as  Bu^h,  trus- 
tee for  behoof  of  a  firm/'  brought  an  action  of  removing  against 
the  widow  of  the  duccaaed  ]i£Lrtner,  ''rcaidiug  in  a  dwelliug- 
hoiise  situated  within  the  works  "  of  the  said  drni.  He  set  forth 
no  further  title  in  his  summons,  but  in  bis  comleBcendence 
alleged  an  infeftment  in  his  fierson,  as  trustee  for  behoof  of 
the  firm,  but  ab  the  same  time  admitted  that  a  creditor  held 
an  ex  facie  absolute  eonveyance,  qualided  by  a  back  letter,  on 
which  he  was  infeftj  and  also  denied  that  there  was  any  con- 
tract of  copartnery. 

Held  that  the  pursuer's  title  as  heritable  proprietor  of  the 
subjects  in  question,  though  obscurely  set  forth  in  the  sum- 
mons, was  suiBciently  diacluatMl  on  tbe  summons  and  conde^ 
scendence  taken  together.  But  {diss.  Lord  Benholme)  that  the 
averments  on  reconl  in  support  of  that  title  were  not  rekvout 
to  sustain  the  action. 

Question,  where  a  creditor  is  info  ft  on  an  tr.  facie  absolute  dig* 
position,  qualiHed  by  a  back  letter,  whether  the  right  remain^ 
ing  in  the  debtor  ib  sufficient  to  fotind  an  action  of  removing 
at  his  instance.^  ?  And  especially  whether  this  is  the  case, 
where  the  back  letter  is  not  in  the  ordinary  form,  but  is 
rather  a  pactum  dt  rtlro  vtndendl  f 

This  action  of  removing  was  raised  in  the  Sheriff-conrt  of 
Edinburgh  "  by  Adam  Christie  Traill,  Biirviving  partner 
of,  and  as  such,  trustee  ft>r  behoof  of  the  firm  of  Robert 
Traill  and  Company,  iron  fan  ndef»,  Vulcan  Foundry, 
at  or  near  Bonninglon,  in  tbe  county  of  Kdinburgb,  of 
which  firm  the  now  deceased  Robert  Traill,  ironfounder, 
and  the  pursuer,  were  the  partner*, — ^pnrsuorB,  against  Mrs. 
Ann  Christie  or  Traill,  widow  of  the  said  deceiised  Robert 
Traill,  and  residing  in  a  dwell) ng-bouBe  situated  within 
the  works  of  the  aanl  Robert  Traill  and  Co.,  Vulcan 
Foundry  aforesaid, — ilefunder." 

The  pursuer  was  son  of  the  deceased  Robert  Traill,  who 
died  on  30th  October  1860,  and  of  the  defender. 

The  conclusions  of  tbe  summons  were,  that 
•*  the  defender  ought  to  be  deeerned  to  fiit  and  remoTc  herself, 
her  family,  servants,  and  sdl  othera,  with  their  whole  goods  and 
gear,  furth  and  from  the  dweUing-bouie  and  pertinenta  presently 
occupied  by  her,  situated  within  the  foresaid  premises  of  Messrs. 
Bobert  Traill  and  Company,  at  Vuloan  IWndry  aCoresaid^  and  , 
that  at  and  against  the  term  of  Whitsunday  neit,  at  which 
term  any  right  the  defender  may  have  to  occupy  or  possess  the  | 
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said  dwelling-house  and  others  will  have  ceased,  and  to  leave 
the  said  dwell  ing 'ho  use  and  pt^rtiucnta  void  and  redd,  to  the 
effect  tha  pursuer  or  others  authorized  by  him  may  enter  to  and 
possess  the  same,  and  that  under  the  pain  of  ejection." 

fn  support  of  tbe  action  the  pursuer  averred,  that  by 
eoutract  of  feu  entered  into  in  1866,  Mr.  William  Walker 
GibsoUj  corn  merchant  in  Edinburgh,  sold  and  disponed 
to  hia  father,  the  late  Robert  Tniill,  and  himself,  both 
ironfounden*  in  Leith,  the  sole  partners  of  the  firm  of 
Robert  Traill  and  Company,  iron  founders  there,  and  to 
the  survivor  of  them,  and  the  heir-maie  of  the  survivor, 
as  trustees  for  behoof  of  said  firm,  and  the  present  and 
futnrf^  partners  thereof,  the  piece  of  ground  on  which  their 
works  and  the  bouse  in  question  were  afterwards  built. 
On  this  feu-contract  they  were  jrifeft.  On  the  death  of 
bis  father,  Robert  Traill,  in  1869,  the  pursuer  became  the 
iwile  surviving  partner^  and  as  such  was  "proprietor  feudally 
infeft  in  said  subjects/'  During  Robert  Traill's  life,  both 
partners  occupied  the  house  iu  question,  Robert  Traill  being 
tlie  occupant  of  the  house,  and  tbe  pursuer  living  with 
him,  together  with  tbe  defender  and  tbe  rest  of  the  family. 
Since  bis  father^s  death  tbe  pursuer  bad  allowed  the 
defender,  his  mother,  \o  re  lain  possession  of  the  house,  but 
the  house  being  now  re^iuired  for  tbe  purposes  of  the  busi- 
ness of  Robert  Traill  and  Company,  whujh  he  continued 
to  carry  on,  and  she  having  refused  to  remove,  this  action 
became  necessary* 

In  auswer  to  a  statement  of  the  defender  tbe  pursuer 
added  that  a  Mr,  Culbbertson  held  an  heritable  security 
for  A  loan  of  £600  over  the  subjects  in  the  form  of  an  ex 
facie  absolute  disposition  dated  16th  October  1868,  quali- 
fied by  a  b?ick  letter  of  tbe  same  date.  On  this  disposi- 
tion Mr,  Cutbbertson  was  in fe ft. 

The  terms  of  tbe  back  letter  founded  on  were  as 
follows ; — 

''Mesars.  Robert  Tmill  and  Co.,  Ironfonnders,  Leith. 

*'leUh,  imh  October  1868. 
"GKinxcMETT, — I  hereby  agree  to  sell  to  you,  at  auy  time 
within  dve  years  fmm  this  date,  the  piece  of  ground,  foundry 
plant,  and  others  contained  in  dts^wsition  by  you  and  the 
individual  partners  of  your  tirm  iu  my  favour,  dated  this  day, 
at  the  price  of  £G00,  with  the  addition  of  a  sum  of  £27  for 
every  year  the  same  remains  in  my  hands. — ^1  am.  Gentlemen, 
your  obedient  servant,  A.  G.  LIuthbbrtson. 

'^P.S. — If  I  shall  be  put  to  any  costs  or  charges  of  any  kind 
in  connexion  with  the  said  property,  it  is  understood  betwixt 
yen  and  me,  that  there  will  fail  to  be  paid  by  you  to  me  all 
aaeh  oosta  and  chargc«  in  addition  to  the  above  sums. 

■*  A.  G.  CUTHBEBTSON." 

Further,  In  reply  to  another  statement  of  the  defender, 
tbe  pursuer  denied  that  any  contract  of  copartnery  between 
himfielf  and  his  father  had  ever  been  executed. 

ile  pleaded — 

The  defender  having  no  right  or  title  to  occupy  the  dwelling- 
house  after  tbe  term  of  Whitfluoday  1873,  he,  the  surviving 
partner  of  the  lirm  of  Robert  TraiU  and  Compauy,  and  the  sole 
beri table  proprietor  infeffc  in  said  stibjects,  waa  entitled  to  the 
decree  of  removing  songht  under  this  action. 

The  defender  pleaded,  inter  alia — 

].  The  pursuer  had  no  title  to  sue.  2.  The  snmmons  was 
irrelevant  and  iQCompeteot,  and  the  action  ought  therefore  to 
be  diemisscd^ 

The  SberifF  (Davidson),  recalling  the  interlocutor  of  the 
Sheriff-substitute  (Hallard),  found  that  the  pursuer  did  not 
Bet  forth  in  bis  summons  his  right  and  title  to  the  premises 
from  which  he  sought  to  remove  tbe  defender,  or  the 
character  in  which  he  pursued  this  action,  and  therefore 
sustained  tbe  defender*8  second  plen  m  law,  and  dismissed 
tbe  aclioo* 
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He  added  this  note  : — 

"The  Sheriff  has  dealt  with  this  case  no  further  than 
as  to  the  objection  to  the  relevancy.  But,  it  may  be  observed, 
that  enough  has  been  disclosed  on  the  merits  to  show  how 
necessary  it  was  for  the  pursuer  distinctly  to  state  his  title. 

"As  to  the  irrelevancy  of  the  summons,  as  now  framed,'there 
seems  no  doubt.  If  in  an  action  for  rent  it  is  necessary  that 
the  summons  should  set  forth  the  character  in  which  the  pursuer 
sues,  it  is  at  least  as  necessary  in  an  action  of  removing — 
(M'Intosh,  9th  June  1835;  Hutchison,  18th  July  1846).  The 
only  words  in  this  summons  that  can  be  referred  to  as  touching 
the  title  of  the  pursuer  are,  '  Dwelling-house  situated  within  the 
works  of  the  said  Robert  Traill  and  Co.,  Vulcan  Foundry,*  and 

*  situated  within  the  foresaid  premises  of  Messrs.  Robert  Traill 
and  Co.,  at  Vulcan  Foundry  aforesaid.'  But  these  words  give 
no  light  whatever,  and  are  much  less  definite  than  the  words, 

•  Possessed  by  the  defender  or  her  sub-tenants  under  the  pursuer,' 
which  were  held  insufficient  in  the  case  of  M*Intosh." 

The  pursuer  appealed  to  the  Court  of  Session. 

Authoritiea  referred  to  : — 

M*Intosh  V.  M*Intosh,  9th  June  1835,  ante,  voL  viL  p. 
402  ;  Hutchison  v.  Ferrier,  18th  July  1846,  ante,  vol.  xviiL  p. 
587,  A.  S.,  lOth  July  1839,  sec.  10  ;  Dallas  v.  Mann,  14th  June 
1853,  a»te,  vol.  XXV.  p.  448;  M*Iiaren  on  Wills,  ii.  52,  59; 
Commercial  Bank  of  Scotland  v.  Robertson,  I4th  January  1840, 
ante,  vol.  xii.  p.  274. 

At  advising — 

Lord  Justice- Clerk. — The  pursuer's  title  is  obscurely  and 
inaccurately  stated  in  the  summons.  But  still  there  is  enough 
to  indicate  plainly  that  the  suit  is  brought  by  him  as  proprietor 
of  the  subjects  in  question,  and  he  states  on  record  the  nature 
of  his  infeftment.  Some  time  ago,  more  strict  views  of  pleading 
were  enforced.  But  according  to  our  present  practice,  I  should 
not  be  disposed  to  agree  with  the  Sheriff  in  throwing  the  action 
out  of  Court  on  this  ground. 

The  second  question  which  has  been  argued  to  us,  whether 
the  title  which  the  pursuer  has  set  out  is  sufficient,  is  attended 
with  difficulty.  The  conveyance  to  Cuthbertson  is  absolute, 
and  put  an  end  to  the  pursuer's  previous  feudal  title.  He  could 
not  re-acquire  a  title  except  by  reconveyance.  He  was  entitled, 
on  payment  within  a  limited  time,  to  obtain  a  reconveyance. 
And  it  is  said  that  payment  has  been  made.  But  if  his  title 
to  pursue  this  action  depended  on  his  being  heritable  proprietor, 
that  would  not  be  sufficient.  It  may  be,  however,  that  that 
would  be  too  narrow  a  view  to  take.  If  it  appeared  that  the 
pursuer,  as  the  person  entitled  to  demand  a  reconveyance,  and 
as  the  only  surviving  partner  of  the  firm,  had  the  substantial 
proprietory  interest  in  these  subjects,  I  do  not  know  that  his 
demand  upon  this  lady  to  leave  a  house  to  which  she  has  no 
title  would  not  be  sufficient.  But  I  have  no  difficulty  in  holding 
that  such  a  case  is  not  satisfactorily  set  forth  on  record.  The 
feudal  title  is  superseded.  The  substantial  title,  which  alone 
gives  a  right  to  a  reconveyance  is  in  the  company,  for  which 
the  pursuer  states  that  he  is  a  trustee.  But  we  have  no  infor- 
mation as  to  the  nature  of  his  interest  or  the  extent  of  his 
powers.  He  was  bound  to  make  it  clear  that  he  was  entitled  to 
deal  with  these  subjects  as  his  own.  The  nature  of  the  right 
must  be  extricated  before  so  stringent  a  measure  as  a  removing 
is  applied.  There  are  no  materials  for  this  on  record,  and 
therefore,  we  have  no  alternative  but  to  dismiss  the  action. 

Lord  Cowan. — ^In  this  action  of  removing  it  is  important  to 
observe  that  there  is  some  right  in  the  defender  which  the  pur- 
suer of  it  wishes  to  bring  to  an  end.  For  the  date  against 
which  he  seeks  to  have  the  defender  ordained  to  remove  is  the 
"term  of  Whitsunday  ne;ct,  at  which  term,"  he  adds,  "any 
right  the  defender  may  have  to  occupy  or  possess  the  said 
dwelling-house  or  others  will  have  ceased."  Here,  therefore,  is 
an  action  to  remove  a  party  who  is  recognised  to  have  some 
right  to  remain  till  Whitsunday,  arising,  I  presume,  from  the 
fact  that  she  is  in  possession  of  a  dwelling-house,  which  for  the 
last  three  or  four  years  she  has  been  allowed  to  retain  as  the 
vidow  of  the  late  Mr.  Traill.  Now  while  I  do  not  think  that 
the  Sheriff  was  right  in  holding  **  that  the  pursuer  does  not  set 
orth  in  his  summons  his  right  and  title  to  the  premises  from 


which  he  seeks  to  remove  the  defender,  or  the  character  in 
which  he  pursues  this  action,*'  yet  thoagh  BQcb  technical 
objection  is  not  sufficient  for  dismissal  of  thi?  action,  I  still 
think  that  the  question  remains,  whether,  recognising  as  he  does 
some  right  in  the  defender,  and  founding  as  he  does  on  a  feudal 
title,  this  party  is  in  tUuh  to  proceed  vrith  this  action  of  re- 
moving. Had  it  been  stated  that  the  defender  was  in  posseasioo 
under  a  title,  though  personal,  flowing  from  the  porsuer,  she  could 
not  be  listened  to  in  objecting  to  the  title  of  her  own  author.  Bat 
the  case  stated  here  is  quite  different.  The  defender  is  is 
possession  on  some  title  not  alleged  to  flow  from  the  pnrsoer,  and 
she  is  entitled  to  vindicate  her  possession  till  excluded  by  a 
party  possessing  a  good  title  to  sue.  The  defender  is  not  pot 
to  prove  her  title,  until  the  pursuer  has  established  his  right  and 
title  to  sue.  Hence  the  question  before  us  resolves  into  this.  Has 
the  pursuer  set  forth  a  good  title  ?  Now  where  an  action  of  re- 
moving is  brought  by  a  party  other  than  the  one  from  whom  the 
title  of  the  party  sought  to  be  dispossessed  is  said  to  have 
flowed,  there  must  be  an  infeftment  in  the  person  of  thepunuer, 
and  this  is  specially  the  case  here  where  such  feudal  title  ii 
alleged  on  record  Has  he  then  a  feudal  title  as  proprietor  infeft  or 
not  ?  I  think  certainly  not.  I  consider  Cuthbertson's  infeftment 
fatal  to  the  feudal  title  of  the  pursuer.  Cuthbertson  has  acquired 
the  subjects  on  an  absolute  and  unqualified  disposition,  and  ii 
infeft;  and  though  it  is  said  that  the  right  thereby  constituted  is  a 
mere  security,  the  back  letter  founded  on  does  not  support  this 
allegation.  The  document  is  not  a  proper  back  letter,  but  comes 
more  properly  under  the  denomination  of  pactum  de  rein 
vendendL  Cuthbertson  being  infeft,  the  property  is  his  without 
question,  and  the  only  right  tiie  i>ursaer  has  resolves  simply  into 
a  claim  to  have  the  property  reconveyed  ;  failing  this  into  a  claim 
for  damages.  Since  the  date  of  the  action,  however,  it  is  said 
that  a  reconveyance  has  been  executed  by  Cutbertson.  If  that  be 
so  it  may  form  a  good  ground  for  another  action,  but  it  cannot 
support  this  one.  Suppose,  again,  that  the  letter  was  a  proper 
back  letter,  such  as  Scotch  banks  are  in  use  to  grant  in  soch 
cases,  I  do  not  say  that  the  real  proprietor  could  not  by  pro- 
duction of  that  back  letter  support  the  title  on  which  he  hai 
sued.  The  production  of  the  back  letter  may  be  held  to  drav 
back  to  and  support  the  title  sued  on.  But  I  cannot  give  that 
effect  to  this  document.  Entertaining  this  view,  I  have  no 
hesitation  in  thinking  that  on  this  ground  the  action  should  be 
dismissed ;  but  I  concur  in  holding  that  the  same  course  should  be 
followed  on  the  separate  ground  stated  by  your  Lordship. 

Lord  Benholhb. — ^The  situation  of  the  parties  in  this  cas^, 
in  which  a  son  seeks  to  remove  his  mother  from  the  house  where 
she  has  resided  for  a  considerable  time,  disposes  us  to  deal 
strictly  with  the  pursuer  and  favourably  with  the  defender. 
But  our  judgment  must  not  be  unduly  influenced  by  that  con- 
sideration. 

There  are  two  points — 1.  The  technical  objection  to  the 
summons.  The  pursuer  describes  himself  as  trustee  for  behoof 
of  the  firm  of  Robert  Traill  and  Company,  and  then,  referring  to 
that  statement,  the  house  is  described  as  situated  within  the 
premises  of  the  company.  As  to  this  point,  in  sustaining  this 
objection,  I  agree  with  your  Lordships  in  thinking  the  Sheriff 
was  wrong.  He  has  proceeded  too  strictly  in  sustaining  the 
objection.  2.  It  is  admitted  that  an  ex  facie  absolute  conrej- 
ance  was  granted  to  Cuthbertson.  Is  that  a  circumstance  upon 
which  the  defender  can  found  to  the  effect  of  resisting  tbf 
pursuer's  claims  upon  her  to  remove  from  subjects  to  which  she 
does  not  say  she  has  any  title  ?  It  would  be  a  very  strict  viev 
of  the  law  to  hold  that  a  party  cannot  ascertain  the  real  nature 
of  the  contract  between  him  and  his  creditor,  cannot  say  with 
effect  **  My  infeftment  was  in  reality  never  done  away  wiUi,  and 
this  conveyance  is  a  mere  security."  That  a  third  party,  having 
no  title  and  no  interest  of  her  own,  shoidd  be  entitled  to  insi^ 
in  such  a  case  that  the  original  infeftment  is  done  away  with, 
is  a  very  strong  proposition  to  which  I  am  not  prepared  to  assent 
It  is  proved  by  Cuthbertson's  own  writ  that  his  infeftment 
operated  merely  a  security.  This  lady  is  founding  on  jua  trrtii 
in  the  strictest  sense,  and  it  is  proved  that  the  third  party's 
right  on  which  she  founds  was  merely  that  of  a  creditor.  I 
think  the  pursuer  is  entitled  to  go  on  with  his  action. 

Lord  Neaves. — ^I  agree  with  much  thai  has  been  said  b 
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Lorrl  Benholme,  but  still  I  concur  with  yciir  Lordshipa  that  the 
action  ahoultl  be  dtemia^Cil.  I  do  not  thiok  that  there  won  nny 
nci!caa.ity  in  thia  co^e  for  the  partner  to  found  nq  an  infcftment. 
He  might  have  fonnderl  on  the  fact  that  he  waa  justly  cotitltrd 
to  continue  hia  fatber'a  poRaession  of  the  premisea.  Or  bo  might 
Lave  founded  on  what  he  indicates  aod  aiois  at  auggi^e^iug, 
namely,  that  aince  the  death  of  hist  father  the  defender  has  been 
allowcil  by  hint  tn  ret^^iu  pussosaion.  Had  he  Eiaid  that  he, 
taking  poasession  of  tht?  premiacs  as  biB  by  right,  had  given  the 
defender  a  precarious  right  to  occupy  during  hh  pleasure,  that 
would  have  been  a  relevant  antl  sufficient  ground  to  found  an 
action.  If  I  give  n  person  a  precarious  right  of  po^asession,  iiurely 
1  »nL  entitled  to  remove  that  person  from  ^loftaeasion  whenever  I 
like,  without  going  tato  the  question  of  my  own  title.  But  that 
30  not  the  ground  of  action  founded  on.  The  pursuer  here  has 
choacn  to  found  hia  right  to  insist  and  prevail  upon  hia  infeft- 
ment.  Not  content  with  saying  merely^  '*  You,  the  defender, 
derive  your  right  from  me,  and  therefore  cannot  question  my 
rights**  he  prefers  to  put  his  action  on  a  grouud  which  requires 
him  to  state  a  title  good  against  ttie  whole  world.  Now  be  is 
not  infcft,  and  has  therefore  failed  on  the  ground  which  he  has 
taken  np,  and  must  submit  to  the  action  being  diamiased. 

On  the  other  points  that  hav«  been  raised,  t  need  add  little. 
With  regard  to  the  conveyance  to  Mr  Cuthbertson,  I  am  not 
satiated  that  the  pursuer  might  Dot  have  been  able  to  show  that 
that  apparently  absolute  conveyance  was  one  which  might  be 
got  the  better  of.  On  this  point  I  thiok  there  is  much  force 
in  the  remarks  of  Lortl  Benholme  as  to  the  objection  founded 
on  C«thbertson*s  infeftment  being  ju4  UrtU  in  the  mouth  of  the 
defender.  Her  objection  to  the  infeftment  of  the  pursuer  is  in 
fact  an  objection  to  her  owii  husband's  infeftment,  anil  I  demur 
to  that  plea  in  the  month  of  one  who  can  only  claim  to  possess 
as  her  husband^s  widow. 

But  I  do  not  go  inti>  this  qnestion^  for  1  think  the  pursuet  has 
failed  in  setting  forth  his  title  to  sue.  He  has  not  come  forward 
as  the  representative  of  the  last  proprietor.  There  is  no  proof 
of  the  imrtnership  on  which  he  appears  to  t«st  his  right ;  nay,  on 
this  point  he  quite  contradicts  himself.  He  founds  on  a  sort  of 
trusteeship  for  the  partnership^  and  yet  in  another  place  he 
denies  that  there  is  any  partnemhip.  Ho  neither  founds 
his  title  on  his  being  heir-at-law,  nor  does  he  aupfrort  his  title  of 
7>roprietorsbjp  as  surviving  partner  or  trustee  for  the  partnerahip, 
by  any  intoUigible  statement,  I  therefore  agree  with  your 
Lordships  that  the  action  should  be  dismissed. 

This  inlerlocutor  was  prononncefl ' — 

"  Recall  the  interlocutor  of  the  Sheriff ;  Find  that  no  suffi- 
cient title  to  the  subjects  in  <|ue3tion  has  been  relevantly  set 
forth  by  the  pursuer  on  this  record  \  Therefore  dismiss  the 
action,  and  decern." 

Ad.  Solicitor-General  (Clark,  QX^i  Black  j  D,  Curror,  S.S-C. 
AfjenL — AiL  Lord  Advocate  (Youngs  Q.C.),  Asher ;  Millar, 
Ajiardice,  and  Eobson,  W,8.  AjenU.—L  Ckrk  H.J. 
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FIKST  DIVrslOK 

WrLUAM   GrFFEN  Lindsay  {J<imeB  Tlnjmaoti's  Judicial 
Factor),  Defender  and  Appellant^  i^.  William  Tho Jf son, 

Pursuer^  and  EespandenL 

Tnifi,  Proof  of— Statutf.  1606.  c.  25—  Writ  m-  Oath^kn  insol- 
vent Jirm  having  entered  into  a  com|iosition  contract  with 
their  creditors,  A.,  the  brother  of  B^,  one  of  the  partners, 
grunted  a  bond  of  caution  for  payment  of  the  last  instalmentf 
but  OS  the  instalment  was  met,  when  it  fell  doe,  by  the 
drm,  A.  was  relieved  of  his  obUgati^in,  and  shortly  after  died. 
B^  subsequently  raised  an  action  against  the  judicial  factor  on 
A,^i  estate,  for  repayment  of  certain  sum  a,  which  he  alleged 
he  had  deposited  with  bim  as  a  security  in  case  he  should  be 
called  upon  to  make  payment  ttnder  the  bond  of  caution,  and 
to  be  held  and  retained  by  him  until  he  waa  relieved  of  every 
obhgatioD  under  the  bontL  In  support  of  this  allegation  B. 
•  produced,  in  addition  to  the  bond  of  caution,  A*'i  cash  book,  in 
which  the  latter  bad  entered  the  sums  as  due  by  bim  to  B,}  and 


also  a  letter  exj'laining  the  transaction,  addressed  by  B.  to  A., 
which  wan  found  in  A/s  repositories  after  bis  death.  HM 
that  the  letter,  taken  in  connejiion  with  the  entries  in  the 
hooks  of  the  deceased,  Kud  the  bi>nd  of  caution,  was  eijuiva- 
lent  to  the  writ  of  the  deceased,  and  suiEciently  established 
the  truat  against  his  estate* 

This  was  nn  action  raised  on  26th  Decemtftr  1870  in  the 
Sheriff-court  oF  Lunark&hir**,  at  Gla^sgow^  by  Willtntn 
Thomson  J  against  the  judieifil  factor  on  the  estate  of  bis 
deceased  brather,  Jamea  Thomson,  merchant  in  Glasgow. 
The  snmmoria  coacUided  for  payment  of  £439j  Ss,  Pd., 
with  interest  at  five  per  cent,  from  27Lh  October 
1859. 

The  pursuer's  averments  were  as  follows: — In  April 
185S  the  firm  of  M.  G.  Thomson  and  Co.,  of  wbich  tbe 
pursuer  was  a  partner,  became  insolvent  j  negotiations 
look  place  with  Iheir  creditors,  who  accepted  a  composi- 
tion^ which  at  first  was  fixe«l  at  8s,,  and  afterwards 
reduced  to  5s.  6d,  per  potind.  The  late  James  Thomson 
became  security  for  payment  of  the  last  instalment  of 
Is.  6d.  per  ponml,  on  the  understanding  that  the  firm  would 
secure  him  from  loss,  by  depositing  in  bis  bands  goods  or 
money  to  the  extent  of  tbe  cautionary  obligation  under- 
taken hj  him.  In  accordance  with  this  arrangement,  the 
pursuer  deposited,  or  rather  allowed  to  remain  in  the 
handa  of  James  Thomson,  three  sums  belonging  to  the 
pursuer,  amounting  together  to  £439,  8a.  9d,,  tbe  sum 
concluded  for  in  the  present  action.  The  final  instalment 
of  the  composition,  guaranteed  by  James  Thomson,  was 
duly  paid  by  M.  C*  Thomson  and  Co*  out  of  their  own 
funds,  on  27tb  October  1859,  when  it  became  due-  Jamea 
Thomson  was  thus  relieved  of  his  cavitiourtry  obligation, 
and  the  bond  granted  by  him  was  delivered  up  and  can- 
celled. He  died  on  21st  January  1861^  without  having 
repaid  to  the  pursuer  the  sums  held  by  him.  The  pursuer 
was  confirmed  executor  under  Iiis  brother's  settlement, 
and  administered  bis  estate  till  1868,  when  he  resigned 
bis  office ;  and  Mn  William  Giffen  LindsFiy,  accountant, 
was,  on  12th  March  1868,  appointed  judicial  factor  on  the 
estate*  Shortly  afterJamesThomson'adeath,the  pursuer 
lodged  in  his  own  hnnd.%  AS  trustee  and  executor,  an  affi- 
davit to  tbe  verity  of  the  debt.  After  the  appointment  of 
the  defender  as  judicial  factor,  the  pursuer  applied  to  bim 
for  pay  men  tt  hut  without  effect. 

In  support  of  his  averments  the  pursuer  founded  on  the 
following  documents : 

First.  Bond  by  James  Thomson  in  favour  of  James 
M*Clelland,  as  trustee  for  behoof  of  the  creditors  of  M»  C. 
Thomson  and  Co.,  dated  7th  January  1859,  whereby  ho 
became  bound  as  security  to  pay,  on  19lh  October  1859| 
the  third  and  last  instalment  of  tbe  composition,  at  the 
rate  of  Is,  6d.  per  pound. 

Second.  Letter  addressed  by  tbe  pursuer  to  James 
Thomson,  and  stated  by  bim  to  have  been  handed  to  the 
deceased  at  the  date  which  it  bore,  and  found  in  the 
repositories  of  the  deceased  by  the  pursuerj  while  admlnis- 
tenng  his  estate  as  executor  : — - 

'*  2  St  Andmo  JSquftrr^^  Glasfjow,  I7th  /any.  1859. 
"  Dear  Jam k5,^ Your  having  anbacriljHed  a  boud  binding 
yourself  for  the  last  inatalment  for  M,  C.  Thomaon's  and  Com- 
pany cpmpoaitioti  of  la.  6cl  per  £,  In  addition  to  any  seciirity 
which  they  have  or  may  offer  to  yoa,  1  hereby  authorise  you  to 
bold  and  retain  the  following  sums  belonging  to  m^i  free  of 
interoat,  until  you  are  relieved  of  every  obligation  for  them — 
viz.,  a  Bum  of  £265,  18».  7d.,  itanlissed  from  sale  of  abares  in  the 
Katioiuii  Buildiiig  Society  ;  a  sum  of  £i5G,  28.  2d.,  amount  of 
nk  bill  granted  you  for  b&hoof  of  mj  cbjldreu,  for  which  you  are 
trustee  ;  also  a  mta  of  £17,  8a.,  being  balance  of  a  bill  by  tbe 
Mes«n.  M.  C,  Thomson  and  Co,— making  in  whole  the  lum  oi 
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four  hundred  ami  thirty-niae  pounds  eight  shillings  and  nine- 
pence  sterling. — I  am,  etc.  William  Thomson. 
"  4  Oxford  Street." 

Third,  An  entry  in  James  Thomson's  casli-book,  in  the 
handwriting  of  the  deceased  : — 

"  Dr.  James  Thomson  in  account  with  William  Thomson.  Cr. 

1 858.  Oct.     6.  To  cash  from  building  society, 

per  Mr.  Mann,    .         .         .  £265  18     7 
Augt.  18.  M.  C.  Thomson  &  Co.'s  bill,    .156     2     2 

1859.  Jany.  7.  M.  C.  Thomson  &  Co.,  part  of 

bill 17     8     0" 

The  porsuer  pleaded — 

1.  The  said  several  sums  concluded  for,  having  been  held  and 
retained  by  the  said  James  Thomson,  in  security  of  the  obliga- 
tions undertaken  by  him,  he  being  relieved  thereof,  was 
bound  to  refund  the  same  to  the  pursuer.  2.  The  said  James 
Thomson  having  failed  to  repay  the  said  sums  to  the  pursuer, 
and  the  same  being  still  resting-owing  the  defender,  as  judicial 
factor  on  his  trust-estate,  was  bound  to  account  for  and  pay  to 
the  pursuer  the  said  several  sums  and  interest,  as  concluded 
for. 

The  defender  pleaded,  inter  alia — 

1.  The  said  James  Thomson  being  now  dead,  the  pursuer 
could  establish  the  claims  alleged  by  him  only  by  the  writ  of 
the  said  deceased  James  Thomson.  2.  The  pursuer  was  barred 
by  prescription  from  insisting  in  his  present  claim. 

A  proof  was  allowed,  the  import  of  which  suflficiently 
appears  from  the  notes  appended  to  the  interlocutors  of 
the  Sheriff  and  Sheriff-substitute.  The  press  copy  of  the 
letter  of  17th  January  1859  was  found  in  its  proper  place 
in  the  pursuer's  letter-book. 

The  Sheriff-substitute  (Dicksou)  pronounced  the  follow- 
ing interlocutor : — 

"  17^  December  1872. — Finds  that  the  defender  is  judicial 
factor  on  the  estate  of  the  late  James  Thomson,  the  pursuer's 
brother  :  Finds  that  the  pursuer  sues  for  pajrment  of  three  sums 
(specified  in  the  note),  amounting  to  £439,  88.  9d.,  in  respect 
the  same  were  deposited  by  him  with  his  deceased  brother  as 
security,  and  in  relief  of  certain  obligations,  which  the  deceased 
undertook  by  way  of  security  for  payment  of  composition  due 
by  the  pursuer's  late  firm  of  M.  C.  Thomson  and  Comi)any, 
upon  its  becoming  insolvent  in  1858,  and  of  which  obligations 
(it  is  averred)  the  deceased  was  relieved  by  payment  from  other 
sources  of  the  said  composition  :  Finds  that  the  said  sums  are 
entered  in  the  deceased's  books,  apparently  as  part  of  his  estate  : 
Finds  that  the  grounds  of  action  involve  an  averment  by  the 
pursuer,  that  the  said  funds  were  held  by  the  deceased  under 
a  trust  for  the  pursuer's  benefit,  and  that  the  said  averment  can 
only  be  proved  by  the  deceased's  writ,  or  the  defender's  writ  or 
oath  :  For  the  reasons  stated  in  the  note,  finds  the  said  aver- 
ments not  proved  by  the  writ  of  either  the  deceased  or  the 
defender  :  Finds,  separatim^  that  supposing  the  said  averments 
could  be  proved  proitt  de  jurey  there  is  not  sufficient  proof 
thereof  of  any  kind  :  Therefore,  and  in  respect  the  pursuer  does 
not  tender  a  reference  to  the  defender's  oath,  sustains  the  de- 
fences, and  assoilzies  the  defender  from  the  conclusions  of  the 
libel :  Finds  the  pursuer  liable  in  expenses,"  etc. 

*'  Note. — {After  a  narrative  of  thefa^ts) — The  pursuer's  pro- 
curator did  not  dispute  that  the  claim,  being  in  effect  one  of 
trust,  can  only  be  proved  by  the  writ  of  the  alleged  trustee,  or 
by  the  defender's  writ  or  oath.  Admittedly  there  is  no  writ  of 
either,  properly  speaking,  to  prove  the  trust.  But  it  was  con- 
tended, that  the  pursuer's  own  letter,  found  in  the  deceased's 
repositories,  carefully  preserved,  and  without  anything  to 
indicate  that  the  deceased  repudiated  it,  is  tantamount  in  law 
to  the  deceased's  own  writ,  and  is  consequently  sufficient  to 
establish  the  claim. 

**  In  some  cases,  no  doubt,  the  writ  of  the  party  averring  a 
trust  or  other  qualifying  condition  against  a  riijht  ejc  fade 
absolute  will  suffice  ;  as  '  where  a  party  resident  abroad  exe- 
cuted an  absolute  disposition,  but  in  the  letter  in  which  he 
transmitted  it  to  the  disponee,  stated  that  he  granted  it  only  in 
trusty  and  on  the  faith  of  a  back  bond  being  prepared  without 


delay,  and  where  the  disjionee  received  and  acted  under  the 
deed,  in  the  knowledge  that  the  granter  had  made  that  intima- 
tion, the  letter  was  ruad  along  with  the  deed  as  limiting  the 
dispouee's  right  to  trust.'  (Roliertson  v.  DufF,  142,  2  D.  275, 
particularly  Lord  FuUerton's  opinion).  And  *  where  the  bond 
for  a  certain  sum  had  been  executed  the  same  day  as  an  inden- 
ture between  the  grantee,  as  master,  and  the  grauter's  brother, 
as  apprentice,  the  Court  found  that  the  coincidence  in  date  was 
relevant  to  presume  that  the  indenture  and  apprentice  fee 
therein  mentioned  were  the  consideration  of  the  bond^  the 
debtor  instructing  the  same  by  the  writer  and  instmmentary 
witnesses  in  the  deeds."  (Gun  o.  Fraser,  1714,  M.  12835; 
Gale  V.  Williamson,  1841,  8  MeL  and  Web,  405  ;  see  alao  Deas 
V.  Town  of  Edinburgh,  1772,  2  Paton  Appeal  Cases,  250,  and 
other  cases  collected  in  the  Sheriff-substitute's  work  on  the 
Law  of  Evidence,  sect  183-4  and  586). 

''But  such  cases  are  very  exceptional,  and  the  connexion 
between  the  two  documents  must  be  established  beyond  donbt. 

"  In  the  present  case,  however,  the  writing  on  which  tb« 
pursuer  founds  has  not  been  connected  in  any  way  with  the 
deceased,  there  is  no  coincidence  in  date,  or  otherwise,  between 
it  and  the  entries  referred  to,  as  in  the  cases  noted  above,  and 
no  satisfactory  proof  of  the  place  where,  or  the  circamstances 
under  which  it  was  discovered  .  .  . 

"  The  pursuer's  press  letter  book  was  shown,  in  which  a  press 
copy  of  the  letter  was  found,  apparently  genuine,  and  in  its 
proper  order  in  the  book.  But  there  is  no  proof,  beyond  tlie 
pursuer's  oath,  that  the  original  was  sent  to  the  deceased,  nor 
is  there  the  least  tittle  of  evidence  to  show  in  what  way  the 
latter  received  or  dealt  with  it,  if  it  ever  reached  him.  The 
pursuer  had  full  access  to,  and  entire  control  of  the  deceased's 
papers  from  his  death  in  Jannary  1861  till  the  defenders 
appointment  in  March  1868. 

"  The  Sheriff-substitute  does  not  mean  to  insinuate  that  be 
wilfully  made  away  with  any  document  which  would  be  adverse 
to  his  interests.  But  he  cannot  assume  that  that  has  not  beea 
done  wilfully  or  otherwise. 

*'  In  principle,  it  would  be  highly  dangerous  to  rely  implicitly 
on  that  not  being  done,  seeing  that  if  any  such  papers  did  exist, 
the  pursuer  had  an  interest  and  sufficient  opportunity  to  suppress 
them  ;  and  there  is  no  evidence,  except  an  inference  from  his 
own  deposition,  that  he  did  not.  On  these  grounds,  the  Sheriff- 
substitute  considers  that  the  pursuer's  letter  cannot  be  held  as 
equivalent  in  law  or  fact  to  the  writ  of  the  deceased."  .  .  . 

The  pursuer  appealed  to  the  Sherifif  (Bell),  who  pro- 
nounced the  following  interlocutor  : — 

**  9^^  April  1873. — Recalls  the  interlocutor  appealed  against 
including  in  particular  the  finding  that  *  the  said  sums '  (vix. 
the  three  sums  sued  for)  *  are  entered  in  tlie  deceased's  books 
apparently  as  part  of  his  estate  : '  Finds  that  they  are,  on  the 
contrary,  entered  as  sums  due  by  the  deceased  to  the  pursuer : 
Finds  it  proved  by  the  bond.  No.  8/1,  and  otherwise,  that  the 
deceased  James  Thomson,  who  was  the  pursuer's  brother,  be- 
came security  for  pajnnent  to  the  creditors  of  the  bankrupt 
firm  of  M.  C.  Thomson  and  Co.,  of  which  the  pursuer  was* 
partner,  of  a  composition  amounting  to  a  much  larger  sum  than, 
the  total  of  said  three  sums,  which  were  impressed  into  said 
deceased's  hands  as  a  collateral  security  in  case  he  should  be 
called  on  to  make  payment  under  said  bond  :  Finds  it  admitted 
by  the  defender  that  the  deceased  was  not  called  on  to  pay  any 
part  of  the  composition  for  which  he  had  become  cautioner,  the 
whole  being  paid  by  the  bankrupts  themselves  :  Finds,  under 
reference  to  the  annexed  note,  that  in  these  cireiunstances,  and 
having  regard  to  the  evidence  which  has  been  adduced,  con- 
firmatory of  the  book  entries,  the  pursuer  is  entitled  to  decree 
as  libelled  for  the  principal  sum  sued  for,  and  grants  decree 
accordingly  :  Finds  that  the  defender  is  not  liable  in  interest  on 
said  principal  sum  from  the  date  of  the  composition  bond  bein* 
delivered  up  in  October  1859,  or  the  date  of  James  Thomson's 
death  in  January  1861,  seeing  that  the  pursuer's  letter,  No.  7/2, 
instructs  that  the  securities  were  to  be  held  by  the  deceased 
'  free  of  interest ;  *  that  the  pursuer  voluntarily  abstained  from 
pressing  for  repayment  during  Thomson's  life,  apparently  on 
the  understanding  that  no  interest  was  chargeable,  and  that 
after  his  death  the  pursuer,  as  sole  acting  trustee,  up  to  the 
date  of  the  defender's  appointment  as  judicial  faotoTy  had  the 
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man&gement  of  the  deceased's  estate,  and  whilst  settling  with 
other  creditors,  allowed  his  own  debt  to  lie  over ;  but  finds  the 
defender  liable  in  interest  as  libelled  from  the  26th  Deceinlx?r 
1870,  being  the  <late  of  the  institution  of  this  action  :  Finds  the 
defender  also  liable  in  expenses,  in  respect  that,  having  opposed 
the  jmrsuer's  demand  unsuccessfully,  he  can  claim  no  benefit 
from  the  rule  that  a  creditor  is  bound  to  constitute  at  his  own 
expense  (Smith  v,  Kippen,  July  19,  1860)  ;  but  finds  said 
expenses  subject  to  slight  modification,  in  respect  of  the  pluria 
petitio  as  regards  interest,"  etc. 

"  Note. — The  ground  on  which  the  pursuer  mainly  rests  his 
case  is  the  entries  on  pages  191  and  192  of  his  deceased 
brother's  cash-book,  No.  7/1,  which  was  kei)t  by  himself,  and  is 
holograj»h  throughout.  The  book  bears,  txfacW^  to  have  been 
very  regularly  kept,  and  it  is  proved  that  the  deceased  was  an 
accurate  and  methodical  man  of  business.  The  entries  clearly 
instruct  an  acknowledgment  of  indebtedness  to  the  pursuer  in 
the  three  several  sums  now  in  question,  or  at  all  events,  of  an 
obligation  to  account  for  these  sums  to  the  pursuer.  Other 
entries  on  the  same  page  acknowle<lge  receipt  of  other  monies 
from  the  pursuer,  but  they  are  all  cleared  oflf  by  counter  entries 
on  the  credit  side  ;  and  this  is  the  case  generally  with  all  the 
accounts  in  the  book,  which  only  strengthens  the  inference, 
that  no  squaring  had  taken  place  of  the  particular  account 
founded  on,  and  which  is,  consequently,  equivalent  to  a  writing 
under  the  deceased^s  own  hapd  admitting  the  debt.  Had  the 
SherifT-substitute's  finding,  that  the  three  sums  were  entered  in 
the  cash-book,  'apparently  as  part  of  the  deceased's  estate,' 
been  correct,  the  pursuer's  claim  was  at  an  end,  for  the  other 
adminicles  of  evidence  would  have  been  ineffectual  without  the 
aid  of  the  deceased's  own  acknowledgment.  But  if  that  fin  ling 
is  erroneous,  as  it  certainly  is,  the  whole  matter  assumes  a 
different  aspect.  It  is  settled  by  various  decisions,  that  an 
account  showing  a  debt  against  himself,  regularly  entered  by  a 
merchant  in  his  books,  is  good  evidence  of  the  debt,  the  creditor 
being  willing,  if  called  uxx)n,  to  give  his  oath  in  supplement 
(see  Dickson  on  Evidence,  section  1 1 83,  and  cases  there  cited  ; 
see  also  Morison's  Diet.,  pp.  12617,  12622-3-5).  In  one  of 
these  cases,  that  of  Lawrie,  p.  12622,  it  was  admitted  to  be 
beyond  question,  that  '.merchants'  count  books,  though  unsub- 
scribed, prove  against  themselves,'  and  the  Court  went  further, 
and  held  that  *an  account  book  was  probative  against  the 
writer  and  his  successor,  as  to  the  articles  written  by  him, 
though  he  was  not  a  merchant.'  Reference  may  also  be  made 
to  Higham  v.  Kidgway,  Smith's  Leading  Cases,  vol.  ii.,  p.  249, 
and  the  elaborate  note  annexed  thereto,  in  which  numerous 
authorities  arc  referred  to,  and  it  is  laid  down  that  the  rule  is 
established  in  the  law  of  England  to  its  utmost  extent,  that  '  an 
entry  made  by  a  party,  cognisant  of  a  fact,  and  having  no 
interest  to  make  a  false  entry,  whereby  he  charges  himself  with 
the  receipt  of  a  sum  of  money,  is  evidence  in  fact  of  the  receipt 
of  such  money.'  Now  it  is  with  a  view  to  this  state  of  the  law 
that  the  whole  collateral  evidence  in  this  case  must  be  regarded. 
And  we  have,  first,  the  important  letter,  holograph  of  the  pur- 
suer, dated  17th  January  1859,  addressed  to  the  deceased  and 
written  a  few  days  after  the  composition  bond  was  granted,  in 
which  the  writer  says,  *  Dear  James, — You  having  subscribed  a 
})ond,  binding  yourself  for  the  last  instalment  for  M.  C.  Thomson 
and  Co.'s  composition  of  Is.  6d.  per  pound,  in  addition  to  any 
security  which  they  have,  or  may  offer  to  you,  I  hereby  authorize 
you  to  hold  and  retain  the  following  sums  belonging  to  me,  free 
of  interest,  until  you  are  relieved  of  any  obligation  for  them,' 
and  then  follows  the  enumeration  of  the  three  sums  in  question. 
I^'he  pursuer  has  sworn  that  this  letter  was  written  and  delivered 
to  his  brother  at  the  time,  and  that  he  found  it  in  his  reposi- 
tories, with  other  papers,  after  his  death.  The  evidence  is 
strongly  corroborated  by  the  fact  that  a  press  copy  of  the 
letter  was  entered  in  the  regular  order  of  date  and  succession 
in  the  pursuer's  letter-book,  which  was  exhibitc<l,  and  from 
which  the  said  copy  was  extracted,  thus  affording  proof  x)ositive 
that  the  original  letter  was  written  of  the  date  it  bears.  There 
could  be  no  object  in  writing  it  but  to  hand  it  to  the  deceased, 
as  evidence  on  which  he  could  found  of  the  footing  on  which 
he  held  the  monies  therein  referred  to,  and  it  exactly  tallies 
with  the  entries  in  his  cash-book.  No  donbt  these  entries  are 
of  prior  dates  to  the  letter,  but  this  is  satiBfactorily  accounted 
for  by  the  fact  that  the  deceased  had  become  cautioner,  under 


a  prior  composition  contract,  entered  into  by  the  pursuer's  firm, 
about  August  1858,  and  which  was  afterwards  superseded.  It 
was  in  security  of  this  ]irior  cautionary  ;  obligation  that  the 
monies  were  impledged  in  the  first  instance,  and  when  the 
original  bond  was  annulled,  it  was  natural  and  fitting  that  the 
letter  of  17th  January  1859  should  be  written,  authorizing  the 
deceased  still  to  *  retain  '  these  monies  as  securities  under  the 
new  bond.  There  is  thus  a  direct  coincidence  between  the 
letter,  the  bond,  and  the  cash  book,  from  which  the  letter 
derives  additional  weight,  for  it  has  been  ruled  that  '  a  party 
may  found  upon  his  own  letter  or  statement,  when  it  has  been 
recognised  or  admitted  by  the  individual  to  whom  it  was 
addressed,'  and  also  that  he  may  '  found  upon  his  letters  to  his 
opponent  in  onler  to  show  that  he  made,  without  contradiction, 
the  statements  which  they  contain  *  (Dickson  on  Evidence, 
sect.  1379).  In  such  circumstances,  the  letter  held  by  the 
debtor,  though  not  originally  his  own  writ,  becomes  so  substan- 
tially by  adoption,  homologation,  and  rt\  interventus.^*  .  .  . 

The  defender  appealed  to  the  Court  of  Session. 
At  advising — 

Lord  Dkas. — There  is  a  certain  degree  of  complication  about 
this  matter,  which  is  not  remarkable,  considering  that  the 
parties  were  connected  by  relationship  as  well  as  business.  The 
question  is,  Whether  the  allegation  of  trust  is  sufficientl}'  proved 
by  writ?  The  letter  of  17th  January  1859  was  written  and 
delivered  to  the  alleged  trustee  at  the  date  when  the  funds 
were  jiut  into  his  hands.  I  hold  that  this  letter,  preserved  by 
James  Thomson,  is  sufficient  legal  evidence  to  satisfy  the 
Statute,  which  requires  written  evidence  to  prove  a  trust,  and 
as  far  as  I  can  see,  the  truth  of  the  case  lies  in  the  same  direc- 
tion. It  is  said  that  the  pursuer  did  not  give  up  these  funds 
to  his  creditors.  If  it  had  appeared  thut  this  knowledge  had 
been  fraudulently  withheld  from  the  creditors,  it  would  have 
formed  a  bar  to  the  present  claim.  But  I  do  not  think  this 
was  the  case.  The  circumstances  were  very  complicated,  and 
upon  the  whole  I  concur  with  the  views  expressed  by  the 
Sheriff. 

Lord  Aedmillan. — While  this  case  touches  on  questions  of 
delicate  law,  I  think  that  on  the  facts,  as  appearing  clear  enough, 
no  question  of  difficulty  is  here  involved.  The  foundation  of 
our  judgment  must  be  that  the  entry  in  James  Thomson's  book 
is  equivalent  so  far  to  James  Thomson's  writ,  that  if  it  receives 
any  credible  and  sufficient  confirmation,  it  must  receive  effect  as 
his  writ.  I  find  this  confirmation  in  the  letter  from  the  pur- 
suer to  him  of  17th  January  1859.  That  this  letter  was 
written  on  the  date  which  it  bears,  and  for  the  purpose  of  being 
sent  as  alleged  by  the  pursuer,  must  be  presumed  from  its 
having  been  duly  entered  in  the  i)roper  place,  in  the  pursuer's 
Ictter.book.  It  is  sugge8te<l  that  James  Thomson  may  have 
repudiated  or  objected  t«)  the  letter,  but  of  this  we  have  no 
evidence  whatever.  It  is  a  mere  conjecture,  and  not  a  reason- 
able one.  Coupling  these  two  documents,  the  entry  in  James 
Thomson's  books,  and  the  letter,  the  second  explaining  and 
confirming  the  first,  and  in  the  absence  of  all  ex}>lanation  of 
the  possession  of  that  letter  and  the  absence  of  any  reply,  I 
arrive  at  the  conclusion  that  the  Sheriff's  judgment  is  well 
founded. 

Lord  Jerviswoode  concurred. 

Lord  President. — I  concur  with  your  Lordships.  The  case 
is  one  which  requires  somewhat  delicate  handling.  The 
allegation  of  the  pursuer,  on  which  his  claim  is  founded,  is  un- 
doubtedly one  which  can  only  be  prove<l  by  writ,  the  alleged 
trustee  being  dead.  We  must  be  quite  clear  as  to  the  writs  on 
which  we  found  our  judgment.  There  are  three  documents 
which,  taken  together,  constitute  a  com])lete  proof — (1.)  the 
bond  of  caution  by  James  Thomson  ;  (2.)  the  letter  written  by 
the  pursuer  to  James  Thomson  on  17th  January  1859,  and  (3.)  the 
entry  in  James  Thomson's  books.  The  bond  shows  the  occasion 
for  giving  a  security  to  James  Thomson,  viz.,  his  having  become 
cautioner  for  the  company's  com^iosition.  The  letter  was  cer- 
tainly written  at  the  time,  and  thongh  it  is  not  the  writ  of 
James  Thomson,  yet  if  it  is  delivered  to  him  as  a  statement  of 
the  transaction  between  the  brothers,  that  makes  it  equivalent 
to  hiB  writ»  as  explaining  the  entry  in  his  books.    The  date  and 


38 


THE  SCOTTISH  JURIST. 


Oct  28 


delivery  of  the  letter  are  questions  of  fact,  which  do  uot  require 
to  be  proved  by  writ,  but  can  be  established  by  facts  or  cir- 
cumstances, or  by  parole  evidence.  I  think  that  it  is  suffi- 
ciently proved  that  the  letter  was  written  and  delivered  at  the 
date  which  it  bears,  by  the  entry  in  the  letter-book  and  by  the 
pursuer's  own  evidence.  The  letter  explains  the  footing  on 
which  the  sums  were  left  deposited ;  we  find  these  sums  all 
stated  in  the  books  of  the  deceased,  as  to  show  him  debtor  in 
these  sums  to  his  brother.  The  three  writings  together  conclu- 
sively establish  that  the  deposit  was  made  on  the  footing  alleged 
by  the  pursuer. 

This  interlocutor  was  pronounced  : — 

**  Find  that  the  three  sums,  amounting  in  all  to  the  sum  of 
£439,  8s.  9d.,  sued  for,  are  entered  by  the  deceased  James 
Thomson,  on  whose  estate  the  defender  (appellant)  is  judicial 
factor,  in  the  book  or  lerlger  No.  7/1  of  process,  in  his  own 
handwriting,  as  sums  due  by  him  to  the  pursuer  (respondent) : 
Find  that  the  letter  No.  7/2  of  process,  addressed  by  the  pursuer 
to  the  deceased  James  Thomson,  was  delivered  to  him  at  its 
date,  and  was  retained  by  him  and  found  in  his  repositories 
after  his  death,  and  is  thus,  taken  in  connexion  with  the  said 
entries  in  his  book  and  the  bond  after  mentioned,  equivalent  to 
the  writ  of  the  deceased  :  Find  it  proved  by  the  said  letter  and 
other  writs  that  the  said  three  sums  were  to  be  held  and  retained 
by  the  deceased,  free  of  interest,  uutil  he  was  relieved  of  every 
obligation  under  the  bond  after  mentioned :  Find  it  proved  by 
the  bond  No.  8/1  of  process,  that  the  said  deceased  James 
Thomson  became  security  for  payment  to  the  creditors  of  the 
bankrupt  firm  of  M.  C.  Thomson  and  Co.,  of  which  the  pursuer 
was  a  partner,  of  a  composition  amounting  to  a  much  larger  sum 
than  the  total  of  the  said  three  sums  which  were  received  and 
held  by  the  said  deceased  as  a  collateral  security  in  case  he 
should  be  called  on  to  make  payment  under  the  said  bond  : 
But  find  that  the  said  deceased  was  not  called  on  to  pay  any 
part  of  the  composition  for  which  he  had  become  cautioner 
under  the  said  bond,  the  whole  being  paid  by  the  bankrupts 
themselves :  And  find,  in  these  circumstances,  that  the  said 
three  sums  are  still  resting-owing  to  the  pursuer  with  interest 
from  the  date  of  citation :  Therefore  refuse  the  appeal,  and 
decern  :  Find  the  appellants  liable  in  expenses ;  allow  ac- 
counts." 

Act.  {for  Pwauer),  Watson,  Johnstone,  T.  J.  Gordon,  W.S. 
J  gent. — Alt.  Balfour;  Khind  and  Lindsay,  W.S.  Agents. — M. 
Clerk.  D.G. 


October  28,  1873. 

SECOND  DIVISION. 

William  Gordon,  Pursuer,  v,  Jamfs  Robertson  and 
George  Allan,  Defenders, 

Process — Relevancy — Writ  libelled  on — Reparation — Wrongous 
apprehension  —  Proving  of  the  Tenor,  Necessity  cf — Sist^ 
Where  the  foundation  of  an  action  of  damages  was  the  breach 
of  an  obligation  alleged  to  have  been  contained  in  a  letter 
engaging  to  supersede  dihgence,  and  where  the  letter  itself 
was  not  produced — Held  that  a  proving  of  the  tenor  must 
be  brought  before  the  action  could  proceed. 

Held  further  {diss.  Lord  Benholme),  that  the  statement  on 
record  was  not  relevant  or  sufficient  to  warrant  the  Court  in 
sisting  process  till  an  action  of  proving  the  tenor  should  be 
brought,  and  the  action  dismissed  accordingly. 

This  action  of  damages  was  supported  by  the  following 
averments  on  record  : — 

"  CJoND.  2.  The  pursuer,  who  was  then  a  joiner  in  Old  Mel- 
drum,  on  or  about  the  22d  day  of  May  1865,  in  the  presence  of 
the  defender  Robertson,  who  was  an  accountant  and  money- 
lender in  Insch,  Aberdeenshire,  signed,  along  with  Peter  Garioch 
and  John  Garioch,  a  blank  bill  stamp,  the  said  Peter  Garioch 
having  received  from  Robertson  the  sum  of  £19,  17s.  9d.,  being 
£20  less  discount.  It  was  intended  by  the  parties  that  the  bill 
should  be  written  out  for  £20.  A  sixpence  bill  stamp  was,  how- 
ever, used,  which  covers  £50,  and  after  said  signature  Robertson 
wrote  out  the  bill  for  £50  ....  payable  at  two  montha. 
At  the  expiry  of  a  month  Peter  Garioch,   who  was  resident 


in  Aberdeen,  sent  his  brother  Jolin  Garioch,  who  resided  in 
Insch,  a  draft  on  the  North  of  Scotland  Bank  for  £19,  7i 
John  Garioch  made  up  the  difference,  and  handed  £20  to 
Robei-tson  to  retire  the  bill.  Robertson  told  him  the  bill 
was  in  Aberdeen,  and  declined  to  give  him  any  receipt  for 
the  £20.  The  pretended  bill  for  £50  fell  due  upon  the  25^ 
day  of  July  1865.  The  real  creditor  of  the  pursner,  in  re- 
spect  of  whose  debt  the  said  bill  stamp  was  signed  by  the 
pursuer,  was  the  defender  Robertson,  who  had  advanced  tiie 
above  sum  of  £20,  less  discount,  for  behoof  of  Peter  Gaiiock, 
though  Robertson's  name  did  not  appear  as  the  drawer  of  tiie 
bill,  it  being  drawn  in  name  of  James  Chalmers,  ahoemjUur, 
Insch,  who  was  not  a  creditor  of  any  of  the  acceptors  of  the 
bill  The  defender  Allan  was  Mr.  Robertson's  agent,  and  vii 
well  aware  of  the  said  arrangement  between  the  parties. 

'*  CoND.  3.  Notwithstanding  that  the  sum  for  which  the  aid 
bill  stamp  was  signed  was  jiaitl  as  above  mentioned,  the  pumiCT, 
when  the  above  pretended  bill  for  £50  became  due,  reoeiTed 
notice  of  its  dishonour.  .  .  . 

*'CoND.  4.  In  consequence  of  his  inability  at  the  time  to 
retire  the  bill,  it  was  duly  protested,  and  the  pursuer  having  re- 
ceived a  charge  to  pay  said  bill,  he  proceeded,  on  or  about  19tk 
or  20th  day  of  September  1865,  to  Insch,  where  he  had  as 
interview  with  the  defender  Robertson  in  his  ofiSce,  Chahncn, 
the  nominal  drawer  of  the  bill,  being  also  present.  The  JMl^ 
suer  expressed  his  surprise  at  the  bill  being  for  £50,  but  w« 
told  by  Robertson  that  if  the  stamp  had  carried  ^100,  he  was 
legally  entitled  to  fill  it  up  for  that  amount.  The  result  w» 
that  the  bill  was  renewed  by  Robertson,  who  now,  in  his  ova 
name,  drew  upon  the  pursuer,  Chalmers*s  name  not  appeariog 
upon  the  said  renewed  bill,  which  was  duly  accepted  by  the 
pursuer,  and  retained  by  Robertson  in  lieu  of  the  former  bfll 
The  pursuer  at  first  declined  to  sign  the  renewed  bill  till  the 
first  bill  was  given  up  ;  but  Robertson  being  unable  to  give  tp 
the  first  bill,  which  was  in  defender  Allan's  hands,  granted  the 
pursuer,  with  the  concurrence  and  approbation  of  Chalmen,  a 
letter  bearing  that  the  first  bill  had  t>een  settled,  and  that  he 
was  protected  from  further  diligence  in  resjiect  of  said  bill. 

"  CoND.  5.  The  said  bill  for  £50  had  been  placed  by  the  de> 
fender  Robertson  in  the  hands  of  the  defender  Mr.  Allan,  to 
recover  the  amount  in  the  bill  for  Robertson  ;  and  it  was  on  the 
instructions  of  the  defender  Allan,  as  agent  for  the  other  defen- 
der, that  the  foresaid  charge  was  given.  The  defender  Allai 
was  well  aware  that  though  Chalmers  was  ez  facie  the  drawer 
of  the  bill,  Robertson  was  the  actual  creditor  of  the  pursuer^ 
and  he  took  his  instructions  solely  from  Hobertson,  or  fnNi 
Chalmers  as  representing  Robertson. 

**  CoND.  6.  On  or  about  Saturday,  the  23d  day  of  September 
1865,  the  pursuer  was  apprehended  in  his  house  at  Old  Mci- 
drum  by  George  Webster,  sheriff-officer.  Old  Meldrom,  actiB{ 
under  a  warrant  which  had  been  obtained  by  the  defeoden 
The  pursuer,  who  at  once  produced  the  said  letter  granted  bj 
Robertson,  was  notwithstanding  taken  into  custody,  convened 
to  Aberdeen,  and  taken  to  the  defender  Allan's  office.  Tit 
foresaid  letter  of  protection  was  then  produced  by  the  punaer 
and  handed  to  the  defender  Allan,  who  took  possession  of  i^ 
and  refused  to  redeliver  it  to  pursuer.  Mr.  Allan  then  ordered 
the  sheriff-officer  to  proceed  with  the  diligence,  observing  that 
he  would  not  allow  Mr.  Robertson  to  put  a  case  in  hit  handa 
and  take  it  out  as  he  pleased.  The  pursuer  was  therea|Wi 
taken  to  prison. 

"CoND.  8.  On  Monday,  25th  September,  the '  pursuer's  vib 
instructed  Mr.  A.  E.  Smith,  advocate  in  Aberdeen,  to  lecotar 
said  letter  of  protection,  which  had  been  granted  to  the  punaer, 
which  he  undertook  to  do.  Mr.  Smith  having  visited  the  po> 
suer  in  prison,  induced  him  to  sign  a  document,  which  afttf* 
wards  turned  out  to  be  a  petition  for  sequestration.  TVs 
pursuer  was  not  then  aware,  nor  for  long  akfter,  what  he  had 
signed,  and  at  the  time  of  signing  was  not  only  solvent,  bit 
possessed  of  assets  considerably  greater  than  his  lishilit"*! 
though  he  was  not  in  possession  of  ready  money.  Aft^  s^ 
ing  said  petition  he  was  liberated  on  Thursday,  the  28th  S9* 
tember,  sequestration  having  been  awarded  by  the  Sheriff  ^ 
Aberdeenshire,  and  the  defender  Allan  waa  appointed  tniflea 
The  said  defenders  acted  in  concert  with  and  annhitfrd  fr"i*^ 
in  carrying  through  the  sequestration.  The  caMdiion  ■M- 
mately  received  a  dividend  of  ISs.  a  pound.     The  < 
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creditor  was  Chalmers,  the  nominal  drawer  of  said  pretended 
bill  for  £50,  under  diligence  upon  which  the  pursuer  had  been 
incarcerated,  and  the  debt  alleged  to  be  due  to  Chalmers  was 
the  sum  contained  in  said  bill.  .  .  .  The  pursuer  has  since  been 
discharged.  .  .  .  The  ]>ursner*s  property  in  Old  Meldrum,  which 
had  been  sold  to  a  Mr.  Walker  for  £440,  but  which  sale  Mr. 
Walker  had  refused  to  implement,  was  sold  io  December  1865 
by  the  defender  Allan,  as  trustee,  for  £376,  a  price  much  under 
its  true  value. 

*'  CoND.  9.  The  said  apprehension  and  detention  of  the  pursuer 
were,  in  the  circumstances  before  detailed,  wrongous  and  illegal, 
malicious,  and  without  probable  cause,  and  were  adopted  with 
the  view  of  injuring  the  pursuer,  and  did  injure  him,  in  his 
feelings,  reputation,  and  credit.  In  particular,  not  only  were 
the  feelings  and  reputation  of  the  pursuer  deeply  injured  by 
the  defenders'  said  actings,  but,  as  above  described,  he  was  io 
consequence  of  said  apprehension  and  detention  sequestrated, 
and  his  property  and  effects,  which,  at  the  time  of  his  appre- 
hension, were  far  more  than  sufficient  to  meet  his  debts,  were 
carried  off,  and  the  i)ur8ner  was  practically  ruined." 

The  pursuer  pleaded — 

His  apprehension  and  detention  having  been  in  the  circum- 
stances wrongful  and  illegal,  the  defenders  were  liable  to  him 
in  damages. 

The  defender  Robertson  pleaded — 

1.  The  pursuer  having  been  sequestrated  and  not  retrocessed 
in  his  estate,  had  no  title  to  sue  the  present  action.  2.  The  pur- 
suer was  barred  from  insisting  in  the  present  action  in  respect  of 
the  sequestration  of  his  estates  and  proceedings  therein.  3.  The 
present  action  was  in  the  circumstances  barred  by  9nora,  taci- 
turnity, and  acquiescence.  4.  The  statements  and  pleas  of  the 
pursuer  were  irrelevant,  and  the  defender  ought  to  be  assoilzied. 

The  defender  Allan  was  assoilzied  of  consent,  in  terms 
of  a  joint  minute. 

The  Lord  Ordinary  (GifiFord),  on  3d  December  1872, 
pronounced  this  interlocutor : — 

**  Having  considered  the  first  and  second  preliminary  pleas 
in  law  stated  for  the  defender  James  Robertson,  repels  the  same, 
and  assigns  Saturday  first  for  the  adjustment  of  issues. 

**  Note, — ^The  pursuer  was  duly  discharged  in  the  sequestra- 
tion of  his  estates  so  long  ago  as  30th  September  1868,  and  it 
vas  not  disputed  that,  since  that  date,  he  has  been  carrying  oo 
business  on  his  own  account  and  for  his  own  behoof. 

*•  The  preliminary  defences  stated  for  the  defender  Robertson 
are  founded  on  the  fact  that  the  pursuer's  estates  were  seques- 
trated on  28th  September  1865,  and  although  the  pursuer  had 
lieen  discharged,  he  has  not  been  reinvested  in  his  estates. 

**  On  examining  the  history  of  the  sequestration,  and  of  the 
proceedings  therein,  as  they  a])pear  from  the  sederunt-book, 
the  Lord  Ordinary  is  of  opinion  that  the  preliminary  pleas 
of  the  defender  Robertson  are  not  well  founded.  Nothing 
has  been  done  in  the  sequestration  since  10th  December  1866, 
and  practically  the  sequestration  may  be  held  to  have  come  to 
an  end.  The  creditors  have  been  paid  18s.  ()er  pound,  and  are 
80  well  satisfied  that  they  have  declined  to  interfere  with  the 
bankrupt's  furniture.  The  trustee  is  a  party  to  the  present 
action,  and  so  far  from  being  willing  to  take  up  and  prosecute 
the  present  claim,  he  declines  to  do  so,  and  defends  the  action. 
Notwithstanding  the  sequestration,  the  radical  right  to  the 
claim  undoubtedly  remains  in  the  pursuer ;  and,  looking  to  the 
whole  circumstances,  the  Lord  Ordinary  thinks  he  ought  to  be 
allowed  to  insist  in  it,  and  to  show,  if  he  can,  that  it  is  well 
founded.  Issues  have  been  ordered  in  common  form,  but  all 
questions  of  relevancy  are  reserved." 

On  17  th  December  the  pursuer  obtained  a  diligence  for 
recovery  of  the  documents  founded  on ;  but  the  only  docu- 
ments recovered  were  the  original  bill  in  favour  of  Chalmers, 
and  the  steps  of  diligence  which  followed  on  it. 

Thereafter  an  issue  was  adjusted,  which  the  Lord 
Ordinary  approved  bj  interlocutor,  dated  5th  June  1873. 

The  defender  reclaimed  against  this  interlocutor. 

Authorities  referred  to- 


Graham  V.  Mackenzie,  3d  June  1871,  anie,  vol.  xliii.  p.  440; 
Cameron  v.  Mortimer,  9th  Feb.  1872,  ante,  vol.  xliv.  i)p.  259 
and  461 ;  Dickson  on  Evidence,  sects.  1291  and  1296. 

At  advising — 

Lord  Justice-Clerk. — The  question  of  relevancy  in  this  case 
is  somewhat  difficult.  The  action  was  raised  in  1872,  the 
wrongous  apprehension  complained  of  having  taken  place  in 
1865.  The  history  of  the  transaction  was  this : — A  bill  was 
drawn  by  Chalmers  on  Gordon,  and  accepte<l  by  him  and  two 
others.  The  pursuer  alleges  that  the  real  creditor  was  Robert- 
son. But  Robertson  says  that  he  had  no  connexion  with  the 
bill  except  as  agent  for  Chalmers.  It  is  stated  in  Cond.  4  that 
the  pursuer  being  unable  to  pay  the  bill,  it  was  protested,  and 
he  received  a  charge,  and  that  negotiations  then  followed  for 
its  renewal.  **  The  result  was  that  the  bill  was  renewed  by 
Robertson,  who  now  in  his  own  name  drew  upon  the  pursuer, 
Chalmers's  name  not  appearing  upon  the  said  renewed  bill,  which 
was  duly  accepted  by  the  pursuer,  and  retained  by  Robertson  in 
lieu  of  the  former  bill.  The  pursuer  at  first  declined  to  sign  the 
renewed  bill  till  the  first  bill  was  given  up  ;  but  Robertson  being 
unable  to  give  up  the  first  bill,  which  was  in  defender  Allan's 
hands,  granted  the  pursuer,  with  the  concurrence  and  approba- 
tion of  Chalmers,  a  letter  bearing  that  the  first  bill  had  been 
settled,  and  that  he  was  protected  from  further  diligence  in  re- 
spect of  said  bill.  The  defenders  are  called  on  to  produce  the 
said  renewal  bilL" 

It  is  said  that,  notwithstanding  this  letter  and  the  obligation 
created  by  it,  Robertson  put  the  pursuer  in  jaiL  But  then  it 
is  also  stated  in  article  5  and  the  following  articles  that  the  i)ro- 
ceedings  in  the  pursuer's  sequestration  which  ended  in  his  dis- 
charge, and  his  obtaining  personal  protection,  were  taken 
upon  his  own  petition,  Uie  foundation  of  the  debt  of  the 
concurring  creditor  being  this  very  bill.  It  is  maintained 
that  notwithstanding  these  proceedings,  it  is  a  relevant  state- 
ment of  damage  sustained,  that  Robertson  granted  the  pur- 
suer a  letter  superseding  diligence,  and  afterwards  put  him  in 
jail.  I  do  not  say  that  such  a  statement  is  not  relevant  in 
the  abstract.  But  it  is  disclosed  in  the  first  place  that  the  let- 
ter is  not  to  be  found.  A  diligence  was  granted  to  recover  it, 
but  it  is  not  forthcoming.  It  is  said  that  it  was  handed  to  the 
defender,  Allan,  in  1865,  who  refused  to  redeliver  it,  and  the 
first  question  is,  whether  the  whole  matter  is  to  be  referred  dt. 
piano  in  that  condition  to  a  jury,  without  any  procedure  being 
taken  beyond  a  diligence  for  the  purpose  of  recovering  the  letter 
or  proving  its  contents. 

Then  the  statement  as  to  the  terms  of  the  letter  is  extremely 
vague.  I  am  not  quite  prepared  to  say  that,  had  the  terms  of 
the  letter  been  more  specifically  set  forth,  it  would  be  incompetent 
to  i)rove  its  contents  by  parole  evidence  without  an  action  of 
proving  the  tenor.  But  apart  from  that  question,  the  case  as 
stated  on  record  is  manifestly  one  which  ought  not  to  be  sent  to 
trial.  The  importance  of  the  letter  on  which  the  case  is  based 
was  that  it  was  granted  on  the  footing  that  the  debt  was  settled. 
The  pursuer's  own  statements  show  that  it  was  not  settled,  bat 
on  the  contrary  it  was  made  the  foundation  of  the  sequestration. 
There  might  be  a  relevant  action  of  damages  notwithstanding, 
if  Robertson  had  undertaken  to  supersede  diligence.  But  that 
is  not  the  case  which  is  stated. 

The  real  truth  of  the  matter  is,  I  think,  apparent  enough. 
There  was  a  negotiation  for  granting  a  renewed  bilL  If  a  letter 
was  granted,  it  was  granted  on  the  faith  of  that  negotiation,  and 
flew  off  when  it  came  to  nothing.  But  whether  that  surmise 
be  correct  or  not,  it  is  clear  that  this  action  has  been  raised 
upon  a  written  document,  which  has  disappeared  without  any 
effort  being  made  to  recover  it,  and  the  terms  of  which  are  not 
well  stated  on  record.     I  think  we  must  dismiss  the  action. 

As  to  the  pursuer's  title,  I  should  not  have  been  disposed 
to  throw  the  action  out  of  Court  on  that  ground. 

Lord  Cowan. — This  action  of  damages  has  been  brought 
under  very  special  circumstances.  The  wrong  complained  of 
is  alleged  to  have  been  done  on  23d  September  1865.  On  that 
day  the  pursuer  was  imprisoned.  Sequestration  followed  on 
28th  September,  and  the  concurring  creditor  founded  upon  the 
debt  contained  in  the  very  bill  which  is  at  the  bottom  of  the 
pnnuer'i  alleged  grievance.    Nothing  was  said  at  the  time  as  ta 
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thU  bill  haying  been  discharged  in  any  way,  and  on  sequestra- 
tion being  granted  the  pursuer  was  liberated.  I  do  not  say 
that  there  might  not  be  grounds  for  allowing  this  action  to  pro- 
ceed, if  the  claim  on  the  bill  had  been  repudiated  in  the  seques- 
tration. But  this  not  being  the  case,  and  the  debt  having  with- 
out dispute  been  ranked,  and  a  dividend  paid  on  it,  I  consider 
that  the  action  having  been  only  now  brought,  7  or  8  years  after 
the  sequestration  has  virtually  come  to  an  end,  we  are  bound  to 
see  that  a  sufficient  case  is  set  forth  to  support  the  claim  for 
damages. 

But  I  cannot  read  the  record  without  seeing  that  the  very 
foundation  of  the  case  is  the  breach  of  the  obligation  alleged  to 
have  been  contained  in  the  letter  mentioned  in  condescendence 
4.  That  letter  is  not  produced,  nor  is  its  absence  satisfactorily 
accounted  for,  and  its  contents  are  not  set  forth.  This  being  so, 
the  foundation  of  the  action  fails.  But  further,  the  pursuer,  after 
coming  into  Court,  obtained  diligence  to  recover  the  document, 
and  failed  to  recover  it.  In  this  state  of  matters  his  course  was 
to  bring  a  proving  of  the  tenor.  Where  a  written  document  is 
the  foundation  of  ua.  action,  and  it  cannot  be  produced,  the  very 
first  step  necessarily  is  to  prove  its  tenor  in  the  proper  action. 
Where  this  is  offered  to  be  done,  in  most  cases  we  should  sist 
procedure  to  allow  a  proving  of  the  tenor  to  be  brought.  But 
looking  to  the  lapse  of  time,  and  to  the  want  of  relevant  matter 
on  record,  and  the  general  circumstances  of  the  case,  I  am  of 
opinion  that  this  indulgence  ought  not  to  be  granted  in  this 
case,  but  that  the  action  should  be  at  once  dismissed. 

Lord  Benholhe. — ^I  concur  with  much  that  has  been  said  by 
Lord  Cowan.  The  foundation  of  the  action  is  a  written  obli- 
gation. If  that  writing  is  not  produced,  it  appears  to  me  that 
its  tenor  ought  to  be  proved  before  the  case  could  be  allowed  to 
go  before  a  jury.  But  it  does  not,  I  think,  follow  that  because 
no  proving  of  the  tenor  has  been  brought,  we  are  at  once  to 
throw  the  action  out  of  Court.  We  cannot  confirm  the  Lord 
Ordinary's  interlocutor  until  a  proving  of  the  tenor  is  brought, 
but  I  think  that  an  opportunity  for  bringing  such  proving  of  the 
tenor  should  be  allowed,  before  we  decide  the  case  on  the  record 
as  it  stands. 

Lord  Neaves. — The  action  ought  to  be  dismissed  on  the 
grounds  stated  by  your  Lordships,  which  are  quite  sufficient  to 
lead  to  that  conclusion. 

The  pursuer*s  various  statements  in  this  record  are  all,  as  it 
appears  to  me,  at  variance  with  and  even  negatived  by  his  own 
proceedings  in  the  sequestration.  He  says  that  Robertson,  being 
his  true  creditor,  undertook  to  protect  him  against  diligence,  and 
failed  to  do  so.  That  sequestration  was  thereafter  applied  for 
and  obtained  with  the  concurrence  of  Chalmers,  the  nominal 
creditor.  No  complaint  was  made  by  the  pursuer  against  the 
defender  Allan,  who  was  actually  appointed  his  trustee,  and 
continued  so  throughout.  No  intimation  was  made  to  the 
creditors  or  any  one  else  by  the  purauer  that  he  had  any  such 
claim  as  this.  Allan  was  discharged  from  his  office  of  trustee. 
The  pursuer  himself  was  discharged  in  the  sequestration,  on  the 
statement  that  he  had  given  up  every  possible  claim  for  behoof 
of  his  creditors.  He  now  turns  round  and  says,  I  have  had  this 
claim  all  along,  but  had  not  means  to  bring  it  forward  till  now. 
Under  these  circumstances  I  think  that  there  is  a  strong  per- 
sonal exception  against  the  i>ursuer  suing  this  action  at  all. 
And  this,  joined  with  the  lapse  of  time  and  other  reasons  state<l 
by  your  Lordships,  leaves  no  doubt  in  my  mind  that  the  action 
should  be  dismissed. 

The  Court  accordingly  recalled  the  interlocutor  of  the 
Lord  Ordinary  and  dismissed  the  action. 

Act.  Trayner,  J.  A.  Reid;  Philip,  Laing,  and  Monro,  W.S* 
AgerU8,—AU.  Millar,  Q.C.,  Mair,  J.  Gibson;  William  Officer, 
S.S.C.  Agent.— I,  Clerk,  tlj. 


October  29,   1873. 

SECOND  DIVISION. 

The  Duke  of    Bucclkuch   and    Others,    Complainers, 

V,  Jamb3  Brown  and  Co.,  Respondents, 
ProceM —Interdict — Singular   SvccMaor — After    a  verdict   had 
been  obtained  by  the  rip  arian  proprietors  on  the  river  North 


Edk,  in  the  actions  of  declarator  and  interdict  at  their  in- 
stance against  the  paper-makers  along  its  banks,  but  before 
decree  of  declarator  was  pronounced  and  permanent  interdict 
granted,  the  proprietor  of  one  of  the  milliB,  called  Esk  mill, 
who  had  been  a  party  to  these  actions,  died,  and  a  new  firm 
became  the  purchasers  of  the  mill  from  his  tmateeB.  Decree 
of  declarator  was  thereafter  pronounced  and  permanent  inte^ 
diet  granted  against  the  defenders  in  the  above-mentioiied 
actions.  The  riparian  4>roprietors  then  brought  a  new  actaoa 
of  suspension  and  interdict  against  the  new  firm  who  bad 
become  purchasers  of  Esk  miU,  founding  npon  the  decree  of 
declarator  in  their  favour  in  the  former  actions.  Held  that 
whether  the  decree  obtained  by  the  oomplain^rs  in  tbe 
previous  actions  was  effectual  against  the  respondatla,  ai 
singular  successors  in  the  mill,  or  not,  it  barred  them  prima 
facie  from  objecting  to  interim  interdict  being  granted.  Bat,  ia 
respect  that  they  averred  that  certain  alterations  and  im{«tifre- 
ments  had  been  made  in  their  works  which  obviated  the  alleged 
pollution  of  the  river  by  them,  before  answer,  on  the  redaimiiif 
note  against  the  interlocutor  allowing  interim  interdict,  a 
remit  was  made  to  a  man  of  skill  to  examine  and  report,  the 
interim  interdict  being  meantime  continued. 

Ajite,  vol.  xxxvi.  p.  311,  vol.  xxxviii.  p.  217,  vol.  xxxix. 
pp.  152  and  591,  and  vol.  xlv.  p.  420. 

In  the  conjoined  actions  previously  before  the  Coart 
at  the  instance  of  the  complainers  and  their  predecessors 
against  the  paper-makers  on  the  river  Esk,  decree  of 
declarator  was,  on  3d  Jane  1873,  prononnced  in  these 
terms : — 

**  The  Lords  having,  on  the  motion  of  the  pnrsuers,  heard 
counsel  in  the  conjoined  actions  of  declarator,  find  and  declare, 
in  terms  of  the  leading  declaratory  conclnsions  in  each  of  the 
three  summonses,  at  the  instance  of  the  respective  pursoflf 
against  the  respective  defenders  thereof,  that  the  pnrsaen 
have  good  and  undoubted  right  to  have  the  water  of  the  Noctk 
Esk,  as  it  flows  through  or  by  their  properties,  transmitted  is 
a  state  fit  for  the  use  and  enjoyment  of  man  and  beast,  aad 
that  the  said  defenders  have  no  right  to  pollute  or  adulterate 
the  said  water,  nor  to  use  it,  or  the  channel  of  the  stream  ia  anj 
way,  or  for  any  purpose,  such  as  to  render  the  said  watv 
noxious  or  unwholesome,  or  unfit  for  all  ita  natural  prinarj 
purposes,  to  the  pursuers,  or  in  any  way  to  destroy  the  amenitj 
of  said  stream  t  Quoad  ultra  continue  the  cause.'* 

Thereafter,  on  lOtb  June  1873,  interdict  was  granted 
in  these  terms  : — 

**  The  Lords  having  resumed  consideration  of  the  cause.  .  . . 
and  the  defenders  having  stated  that  they  had  no  proposal  to 
make  for  abating  the  nuisance  complained  of,  and  did  not  more 
for  any  farther  inquiry,  prohibit  and  interdict  the  defenden 
from  discharging  into  the  water  of  the  stream  or  river  of  Nortk 
Elsk,  from  their  respective  paper-works,  any  impure  staff  or 
matter  of  any  kind,  whereby  the  said  water,  in  its  pro(^ 
through  or  along  the  properties  of  the  pnrsuers,  or  any  of  theii. 
may  be  polluted,  or  rendered  unfit  for  domestic  use,  or  for  tbe 
use  of  cattle,  and  decern  :  Find  the  defenders  liable  in  expeosei 
since  the  14th  March  1867»  and  remit,**  etc. 

At  first,  James  Brown,  and  afterwards  James  Broini 
and  Co.,  and  Thomas  M'Dousjal,  the  only  partners  of  thit 
firm,  as  proprietors  of  Esk  Mill,  were  called  as  defenden 
in  these  conjoined  actions,  and  were  represented  at  the 
jury  trial  which  took  place  in  1866.  They  were  al» 
parties  to  the  subsequent  arrangement  entered  into  be* 
tween  the  pnrsuers  and  defenders  in  these  actions.  Thomai 
M*Dougal,  however,  died  in  October  1871,  and  his  scrk, 
Thomas  M'Dougal,  and  Edward  Sam  bourne  M'Dongilf 
thereafter  carried  on  the  business  at  Esk  Mill,  under  the 
same  name  or  firm  of  James  Brown  and  Co.,  at  first  as 
tenants  of  the  mill  under  their  father's  trnsteeSy  and  after- 
wards as  proprietors  thereof,  they  having  purchased  it 
from  the  trustees  in  November  1872.  As  the  new  fim 
of  James  Brown  and  Co.,  and  the  partners  thereof^  were 
not  parties  to  the  previous  actions,  it  was  dooblfal  whctber 
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Ihej  were  tnelmled  in  the  interflict  obtained  in  June  10^ 
1873,  and  accordingly  ihh  action  of  suspension  and  inter* 
diet  was  raisi^d  by  the  Duke  of  Birccleuch  and  others,  tbe 
pnrsncrsin  the  prt^viuus  actions,  against  Jauies  B^JWn  and 
Co.,  and  the  individual  partners  thereof,  as  proprietors  of 
Etik  Mill,  seeking  have  them  interdicted  and  proMbited 
"  from  discharging  tnto  the  water  ai  the  stream  or  river  North 
Eskj  from  their  pai>er- works  at  Esk  Mill  foresaid,  any  impun? 
«tnff  or  matter  of  any  ktod,  whereby  the  aaid  water  its  its  pro- 
Ijress  through  or  altmg  the  properties  of  the  com  plainer s,  or  any 
of  them,  might  be  polluted  or  rendered  unfit  for  domeatic  nst! 
or  for  the  uae  of  cattle," 

The  respondeuta  stated  that  they  did  not  represent  their 
deceased  father,  who  had  left  all  his  estate  to  trnsteGs; 
that  they  were  singular  successors  in  Esk  Mill  paper 
mill ;  and  that  tUey 

'*  had  never  poUuted  and  rendered  unfit  for  primary  usea  the 
North  Esk  as  it  passed  through  the  conipUiners'  properties,  aod 
they  averred  that  if  the  North  Esk  was  in  the  condition  alleged 
in  passing  through  the  compUinera'  propertiea  (which  waa  not 
fulmitted),  it  was  oanaed  by  the  operations  of  works  on  ita  biiuka 
other  than  that  occupied  by  them." 

The  complainers  pleaded — 

L  Under  and  in  terms  of  the  decree  of  declarator  foreaaid, 
they  were  entitled  to  have  interdict  against  the  refl]iotidents,  as 
proprietors  of  Eak  Mill,  and  representing  their  father,  the  said 
deceastnl  Thomas  M  'Doogal.  2.  The  water  of  the  said  stream 
l>eiog,  by  and  through  the  operations  of  the  respondent*, 
poUuted  and  rendered  unfit  for  domefltie  use,  the  watering  of 
cattle,  or  any  of  the  primary  purposes  of  a  stream,  they  were 
entitled  to  the  interdict  craved.  ,"*.  The  water  of  the  ^d 
stream  being  {xillntcd  to  their  nniaance,  nod  the  res|K>ndeote 
baviog  materially  contribotefl  to  the  prod  action  of  that  nuisance, 
they  were  entitled  to  interdict  against  them  as  craved. 

The  respondents  pleaded — 

1.  The  decree  of  declarator  fonnded  on  eonld  not  form  any 
ground  for  granting  the  interdict  c raved ^  in  ri^spect  that  they 
were  not  parties  to  any  of  the  proceedings  under  which  the  said 
decree  was  obtained!,  and  did  not  represent  any  of  the  parties 
thereto,  2.  The  statements  of  the  complainers  lieing  unfonnded 
in  fact,  the  suspension  ought  to  be  refused. 

The  Lord  Onlinary  on  tbeBillij  (Shand),on  lat  August 
1S73,  pronounced  this  interlocutor  ; — 

"  Passes  the  note  of  suspension,  and  grants  interim  interdict 
as  craved, 

'*  ^'ofe,^ — The  only  ground  on  which  it  has  been  maintained 
that  interim  interdict  (should  be  refnseil  is,  that  the  respondents, 
aa  proprietors  and  ocaupaote  of  Esk  Mill,  are  singular  snccessorF, 
who  have  derived  their  title  by  purchase  and  arrangement  with 
their  late  father*!!  trustees,  and  that  they  are  consequently  not 
bound  by  the  legal  proceed inga  referred  to  in  the  note.  It 
ap]iears,  from  the  lnterlocntf>r  of  the  Second  Dins  ion  of  the 
Clourt  of  lOth  J  one  1873,  that  the  defenders  in  the  action  at 
the  instance  of  the  present  complainers  against  the  varions 
]>aper-inakers  on  the  Esk*  when  interdict  was  granted  against 
them,  *  stated  that  they  had  no  proposal  to  make  for  abating 
the  nuis^uiee  complained  of,  and  did  not  move  for  any  further 
inquiry.*  So  far  as  the  reopoadenta  are  concerned  their  position 
is  the  same. 

'*  But  it  was  maintained  that  the  roapoodents  are  in  no  way 
nB'ected  by  what  has  taken  place  in  the  former  litigation.  The 
Lord  Otdinary  cannot  adoj/t  this  view.  The  operations  carried 
on  at  the  reapoiidenta'  mill  were  the  subject  of  a  special  inquiry 
and  verrlict  in  that  litigation.  The  same  mannfacture  has  been 
taken  up  by  the  respondents,  and  is  now  carried  on  by  them  in 
the  same  premisf^  It  is  not  said  that  they  have  adopted  an 
entirely  new  system,  or  that  they  have  any  projKisal  to  make 
for  abating  the  nuisance,  whicli  it  has  heeu  found  was  canseil 
by  the  operations  at  the  mill ;  and,  in  these  circumstances,  not- 
witJis tanking  the  general  denial  by  the  respondents  of  any 
fwllution  of  the  stream  by  them,  which  is  just  a  repetition  of 
tht  defence  of  their  iiredeoessor  in  the  mill,  the  Lord  Ordinary 


is  of  opinion  that  the  complainers  are  entitled  to  the  interim 
interdict  which  they  ask." 

Thereafter,  a  note  liaving  been  presented  by  the 
respondents  craving  his  liordship  to  stay  proceedings  in  the 
Civse,  and  to  proliibil  the  clerk  on  tht^  bills  from  issuiog  the 
passed  note  and  a  certificate  of  the  granting  of  iuterim 
interdict,  to  allow  of  bis  interlocutor  of  1st  August  being 
brought  under  review,  be,  on  7  th  Angnst  1873,  pro- 
nounced this  further  interb^cutor  : — 

'^  Having  considered  the  incidental  note  and  answers,  Nos.  6 
and  7  of  process,  refuses  the  desire  of  the  note,  and  allows  the 
certificate  to  he  issued  in  the  usual  form. 

**  N&U.—The  Lord  Ortlinary  cannot  doubt  that  the  respon- 
dents  were  quite  aware  of  the  poiiition  taken  up  by  the  variont 
defenders  in  the  former  action  when  the  Second  Division  of  the 
Court  granted  interdict  agtiinat  them,  and,  indeed,  the  inter- 
locutor containing  a  record  of  the  statements  made  on  their  be^ 
half  is  quoted  in  the  note.  In  these  circumstances,  it  appear* 
to  the  L>ord  Ordinary  that,  in  or^ler  to  warrant  htm  in  taking 
the  course  of  refusing  the  interim  interdict  asked  in  this  case, 
it  was  necesajiry  that  the  present  respondents  should  distingidah 
their  case  from  that  of  the  other  manufactnrera,  and  state  de- 
finitely what  they  had  done,  and  yet  proposed  to  do,  in  order 
to  a^bate  the  nuisance,  for,  as  alreaily  stated,  the  Lord  Onlitiary 
cannot  regard  a  mere  change  in  the  occupancy  of  the  mills  as 
giving  the  respondents  right  to  be  treated  as  entire  strangers 
to  all  that  has  occurred.  In  the  absence  of  any  such  statement, 
which  is  not  even  made  in  the  note  for  the  respondents,  the 
complainers  are,  in  the  circumstances,  in  the  opinion  of  the 
Lord  Ordinary,  entitled  to  interim  interiUct." 

The  respondents  reclaimed. 

Before  their  reclaiming  note  was  beard,  a  minute  was 
put  iri  by  the  resiwndents,  stating  that 

Since  IS66,  they  and  the  former  proprietors  of  Eak  Mill,  from 
whom  it  was  purchased  by  them  in  1S72,  had,  under  the  direo- 
tiona  and  with  the  approval  of  the  late  Dr.  Penney  and  Mr. 
Amott,  made  nnmerous  experiments,  and  from  time  to  time  had 
erected  and  constructed  a  large  number  of  costly  works,  appara- 
tus, and  apjdiances,  with  a  view  to  prevent  the  pollution  of  the 
riwr,  (Then  followed  a  detailed  description  of  the  process  in 
operation  at  Esk  MiU,)  They  therefore  averred  and  offered  to 
prove  that  the  improvements  and  alterations  in  the  mode  of 
manufactttre  Ln  their  works  had  entirely  obviated  the  poUntion 
of  the  river  Esk,  which  was  found  by  the  verdict  of  the  jury  to 
have  existed  prior  to  1860, 

They  accordingly  coutendi'd  that  the  interim  interdict 
should  be  recalled  until  an  opportunity  should  bo  given 
them  for  establishing  the  facts  averred. 

At  advising — 

Lord  Jt73TtcTB-CLEnK.^^Tn  this  case  I  do  not  think  that  there 
is  any  foundation  for  the  plea  which  has  been  maintained  upon 
the  ground  that  the  respondents  are  singidar  successors  in  the 
mill.  No  douht^  if  there  had  been  a  long  interval,  and  nothing 
had  been  done  upon  the  former  verdict,  the  new  proprietor 
might  have  simply  said  that  he  himself  was  not  doing  anything 
that  would  entitle  the  eoraptainers  to  object.  But  that  is  not 
the  state  of  matters.  There  is  a  clear  inheritance,  I  think,  here  of 
the  injury  as  well  as  of  the  mill  itself.  The  present  respondents 
were  partners  of  the  concern  which  was  one  of  the  parties  in  the 
original  action,  and  they  became  partners  l>efoi>e  the  last  trial, 
and  before  the  verdict ;  and  although  it  is  a  queation  how  far 
they  are  absolutely  bound  by  the  application  of  the  verdict, 
which  has  taken  place  iu  their  absence,  it  is  impossible  to  deny 
that  on  this  question  of  inlerim  interdict  they  are  to  a  targe  ex- 
tent affected  by  it.  The  verdict  establishes  that  the  stream  was 
polluted  by  the  operations  in  this  paper-mill  befoi^e  I8ft4.  They 
say  that  these  operations  have  ceaseit  to  be  injurious  since  ;  but 
it  is  for  them  to  prove  that.  On  the  other  hand,  I  by  no  means 
think  that  it  is  a  light  matter  to  interdict  manufacturers  cf  this 
description,  with  very  large  interests  involved,  unless  there  is  a 
clear  ground  for  it.  I  entirely  concur  in  the  view  which  was 
taken  by  the  iiOJtd  President,  who  presided  at  the  trial,  who  not 
only  laid  It  down  to  the  jury,  but  enforced  it  very  ateongly,  that 
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although  it  might  be  found  that  the  stream  had  been  polluted, 
it  by  uo  means  necessarily  followed  that  there  was  to  be  a 
general  interdict  against  the  manufacturer,  but  only  such  remedy 
as  the  Court  might  think  sufiBcient  to  protect  the  interests  of 
the  coroplainers,  without  unreasonably  interfering  with  those  of 
the  respondent;. 

The  present  application  is  an  application  for  an  interdict 
against  these  paper-makers,  founded  partly  upon  the  previous 
proceedings,  and  ])artly  on  alleged  acts  of  pollution  by  the  re- 
spondents themselves.  Whether  the  complainers  are  entitled 
de  piano  in  respect  of  the  verdict,  and  the  application  of  it  with 
regard  to  the  other  parties,  to  get  an  interdict  upon  the  passed 
note,  is  another  question.  Mr.  Johnstone  says  he  is  entitled, 
without  proof  of  subsequent  wrong-doing,  to  have  that  inter- 
dict ;  and  it  is  said  that  if  they  do  not  injure  the  stream,  the 
respondents  will  not  be  hurt  by  it.  But  every  one  must  know 
perfectly  well,  in  the  first  place,  as  Mr.  Asher  suggested,  that 
there  are  accidental  causes  against  which  the  greatest  care  cannot 
possibly  altogether  guard ;  and  second,  it  is  a  question  of 
degree,  and  there  might  be  in  regard  to  tiie  letter  of  the  interdict 
a  breach,  though  in  reality,  and  in  the  substance  of  the  rights 
affected,  there  was  no  breach  at  all. 

But  the  question  now  arises  on  the  statement  that  has  been 
put  in,  in  this  reclaiming  note,  on  the  subject  of  interim  inter- 
dipt.  What  course  we  are  to  follow  ?  I  think  if  this  statement 
had  been  put  in  upon  the  motion  for  the  application  of  the  ver- 
dict, the  course  which  we  should  have  followed  would  have  been 
this : — We  invited  the  parties  to  state  whether  they  had  any 
suggestion  to  make,  or  any  statement  to  make  as  to  what  they 
were  willing  to  do,  and  the  parties  who  were  then  present  de- 
clined to  make  any  statement.  But  if  the  present  parties — 
Brown  and  Co. — had  come  forward  then,  and  had  made  the 
statement  which  they  have  now  made,  I  think  we  should  have 
granted  interim  interdict,  but  we  should  have  allowed  them  to 
prove  that  statement  before  final  interdict  passed  against 
them.  I  think,  on  the  whole,  justice  would  be  done  to  the 
parties  if  we  follow  something  of  the  same  course  on  this  appli- 
cation. The  Lord  Ordinary  has  granted  interim  interdict,  and 
that  is  reclaimed  against  on  the  ground  that  the  nuisance  is 
abated.  I  am  not  for  recalling  that  interim  interdict,  but  what 
I  would  propose  to  do  would  be  to  remit  to  some  person  of  skill 
to  examine  and  report  on  the  state  of  the  river  and  the  state- 
ments contained  in  the  minute,  and  in  the  meanwhile  continue 
the  interdict.  If  the  reporter  states  plainly  and  clearly  that  th« 
nuisance  is  abated,  it  will  then  be  for  us  to  consider  whether  the 
interim  interdict  should  be  continued.  On  the  other  hand,  if 
he  reports  that  it  is  not  abated,  then  our  course  is  quite  clear, 
viz.,  to  continue  the  interdict  And  in  that  way  I  think  the 
interests  of  both  parties  will  be  sufi&ciently  protected. 

Lord  Cowan. — The  only  point  brought  before  us  by  the  re- 
claiming note  is  the  question  of  interim  interdict.  It  is  not  a 
question  whether  there  shall  be  permanent  interdict  or  not 
That  must  be  decided  upon  the  pleadings  on  the  passed  note  ; 
but  the  Lord  Ordinary,  while  he  has  passed  the  note,  has 
granted  interim  interdict ;  and  I  cannot  consent,  as  the  case 
presents  itself  now,  to  that  interim  interdict  being  recalled. 

There  was  a  great  fallacy  in  the  argument  addressed  to  us  by 
Mr.  Asher,  to  show  that  his  clients  can  shake  themselves  free  en- 
tirely of  the  proceedings  in  the  former  part  of  the  case.  I  think 
that,  whether  they  are  singular  successors  possessing  by  a  real  title 
from  the  original  owner,  or  whether  they  take  the  subjects  under 
the  personal  obligation  imposed  upon  the  parties  in  the  original 
proceedings,  these  proceedings  are  necessarily  before  us  in  this 
question.  We  cannot  hold  that  on  that  ground  they  are  entitled  to 
treat  this  litigation  as  if  it  were  an  entirely  new  litigation,  for 
the  first  time  bringing  the  question  before  the  Court,  whether 
there  is  or  is  not  pollution  of  the  stream.  Now  that  being  so, 
what  is  the  interim  interdict  that  is  asked  ?  It  is  this — That 
they  shall  be  prohibited  from  discharging  into  the  water  of  the 
stream  from  their  paper  works  any  impure  stuff  or  matter  of 
any  kind  whereby  the  said  water  ia  its  progress,  etc.,  might  be 
polluted  or  rendered  unfit  for  domestic  use  or  for  the  use  of  cattle. 
Now,  that  is  a  very  innocuous  interim  interdict,  taking  the 
statements  that  are  made  with  reference  to  this  mill ;  because 
in  their  minute  the  respondents  *'aver  and  offer  to  prove  that  the 
improyementa  and  alterations  in  the  mode  of  manufacture  in 


their  works  have  entirely  obviated  the  poUntion  of  the  river  Eik, 
which  was  found  by  the  verdict  of  the  jury  to  have  existed  ptier 
to  1866."  If  that  ia  so,  the  respondents  should  have  no  diffi- 
culty  in  letting  the  interdict  stand.  But  at  any  rate  it  will  only 
be  placing  them  in  the  same  position  aa  the  other  mill-ownen 
on  the  stream,  who  are  under  interdict  not  to  pollute.  I  think 
it  is  very  important  that  the  whole  of  the  owners  and  occupien 
of  these  mills,  as  they  stood  in  the  same  position  when  the  ver- 
dict was  pronounced  in  1866,  should  stand  in  the  same  positifla 
now,—  unless  they  establish  that  they  have  cleared  themselftt 
of  the  acts  of  pollution,  and  are  so  conducting  their  works  nw 
as  to  cause  no  nuisance  at  alL  I  am  far  from  thinking  that  it 
is  against  the  pursuers  that  they  should  wish  to  have  all  tk 
millowners  in  the  same  position.  I  think  not  one  of  tbem 
ought  to  escape,  unless  he  can  show  that  he  himself  is  entirely 
free  from  any  act  by  which  the  stream  is  polluted.  Therefore, 
at  this  stage  of  the  cause,  I  cannot  consent  to  a  recall  of  the 
interim-  interdict. 

The  only  difficulty  I  have  is,  whether  the  inquiry  which  yow 
Lordship  suggests  ^ould  be  made  now  under  this  redaimiiif 
note,  or  should  be  made  after  the  passing  of  the  note.  Under 
the  passed  note  there  is  a  revision  of  the  statements  of  the 
parties,  when  the  whole  facts  are  brought  out  for  the  con8iders> 
tion  of  the  Court  on  a  closed  record  ;  and  the  Lord  Ordinary  or 
the  Court,  on  these  statements,  can  remit  to  take  evidence 
whether  or  not  the  stream  is  really  in  a  polluted  state  or  not 
But  at  the  same  time,  as  your  Lordsliip  considers  that  it  woold 
be  better,  while  continuing  the  interim  interdict,  to  see  whether 
there  is  really  ground  for  the  statement  that  the  stream  is  no 
longer  polluted,  it  may  be  as  well,  before  further  argument,  to  get 
a  report  from  some  person  of  skilL  I  certainly  do  not  object  to 
that  course,  though  my  own  view  rather  is  that  the  inquiiy 
should  be  an  inquiry  after  the  note  has  been  passed.  When  ^e 
were  asked  to  grant  interdict  against  the  other  parties,  there  csa 
be  no  doubt  that  all  of  us  considered  that  before  putting  then 
in  such  a  perilous  position  we  should  pronounce  the  interlocntor 
to  which  your  Lonlship  has  referred,  as  following  up  the  viein 
of  the  Lord  President  at  the  trial — viz.,  that  they  should  be 
asked  to  say  whether  they  could  suggest  any  course  which  would 
obviate  the  ^granting  of  the  permanent  interdict.  They  refused 
to  do  so  ;  and  accordingly  permanent  interdict  was  granted. 
But  that  is  not  the  position  in  which  the  question  presente 
itself  to  us  now.  The  question  is  one  of  interim  interdict,  and 
I  desiderate  any  authority  on  which,  in  the  state  of  this  procesi, 
interim  interdict  should  be  refused,  pending  the  inquiry  whether 
the  new  process  spoken  of  has  or  has  not  been  the  means  of 
stopping  the  pollution  of  the  stream.  I  think  w^e  should  con- 
tinue the  interim  interdict  unless,  when  the  report  is  made  to 
us,  we  should  see  cause  to  alter  our  views. 

Lord  Benholme. — ^I  am  very  clearly  of  opinion  that  we 
ought  not  to  recall  the  interim  interdict,  hut  I  am  a  little  at  i 
loss  to  know  how,  in  consistency  with  that  course,  we  can  take 
the  step  which  your  Lordship  suggests,  of  allowing  the  respon- 
dents to  submit  their  operations  to  a  scientific  person  or  persons; 
because  if  the  interim  interdict  is  to  take  effect,  one  view  of  it 
may  be  that  they  cannot  give  that  person  an  opportunity  of 
saying  whether  what  they  do  is  prejudicial  or  not.  If  their 
normal  ojierations  do,  in  point  of  fact,  pollute  the  stream,  they 
may,  by  the  interdict,  be  prevented  altogether  from  showing 
this  scientific  person,  and  getting  his  opinion  upon  the  character 
of  their  conduct.  I  do  not  see  my  way  to  that.  But  1  may 
have  misunderstood  your  Lordship's  proposaL 

Lord  Justice-Clerk. — Interim  interdict  can  at  any  time  be 
taken  off.  The  proposal  is  to  continue  the  interim  interdici 
before  answer  on  the  reclaiming  note. 

Lord Neaves. — I  think  thecourse proposed  by  your  Lordship 
is  the  right  one.  The  parties  on  both  sides  have  pleaded  their 
case  too  high.  The  complainers  attempt  to  show  that  nobody 
can  be  harmed  by  the  granting  of  this  interdict.  Now  if 
a  man  breaks  an  interdict  he  is  not  only  liable  in  reparatioB, 
but  he  can  be  severely  punished.  He  can  be  sent  to  prison,  it 
may  be  for  an  unlimited  period.  Such  an  interdict  therefon  is 
not  to  be  granted  merely  because  it  is  said  it  can  do  the  pefsoa 
no  harm.    Every  man  is  under  interdict  to  a  certain  exieai 
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If  he  does  wrong  he  is  liable  in  reparation  ;  but  there  mnst  be  a 
foundation  for  a  formal  interdict,  on  the  ground,  not  only  that 
it  is  against  a  wrong,    but  that  a  wrong  is  apprehended.     On 
the  other  hand,  the  attempt  of  the  respondents  to  disconnect 
themselves  altogether  with  the  former  proceedings  appears  to 
me  just  as  unfounded.     The  true  nature  of  the  ca^e  is  that 
this  mill  is  under  suspicion.     It  did  carry  on  a  trade  which  was 
interdicted,  and  still  it  carries  on  the  same  manufacture,  though 
it  is  said  to  be  in  a  different  way.     The  respondents  in  this 
case  profess  themselves  willing  to  make  an  experiment ;   and 
they  have  confidence  that  if  that  experiment  were  carefully  carried 
out,  there  would  not  be  a  breach  even  of  interim  interdict ;  but 
they  do  not  wish  that  this  interim  interdict  should  be  granted 
in  such  a  way  that,  behind  their  backs,  or  by  the  negligence 
of  their  workmen,  they  shall  be  found  liable.     I  think  if  they 
are  repentant,  they  ought  to  be  encouraged.     Many  people  from 
general  impressions  and  custom  do  injurious  things,  and  never 
think  that  they  are  doing  any  harm.    They  make  a  mistake,  and 
all   the  time  the  injury  is  going  on.     If  they  now,  after  the 
decree  of  declarator  which  has  been  pronounced,  are  doing  their 
best,  and  hope  to  succeed  in  avoiding  any  further  pollution  of 
the  river,  I  think  we  ought  not  to  discourage  them,  but  the 
contrary.     It   would  be   a  great   gain   if  it   could   be   found 
that  this  manufacture,  a  most  important  one  for  the  country, 
and  one  which  it   is   most   desirable   not   to   suppress,    could 
be  carried  on  without  pollution  of  our  streams.     I  shoidd  be 
sorry  to  see  the  making  of  paper  discontinued  in  this  country ; 
but  at  the  same  time  it  is  most  desirable  that  it  should  be  car- 
ried on  without  doing  injury  to  the  parties  interested  in  the 
streams.     The  reason  why  a  difference  may  be  made  between 
this  party  and  the  others  is  that  they  declare  not  only  that  they 
are  willing  to  turn  over  a  new  leaf,  but  that  they  have  done  so, 
while  the  others  do  not  say  that  they  wish  to  do  so,  or  ask  an 
opportunity  of  doing  so.     I  think  the  course  proposed  is  a  rea- 
sonable one,  and  the  sooner  the  report  is  made  the  better  for  the 
parties  concerned  and  for  the  community.'* 

This  interlocutor  was  pronounced  : — 

"  Before  answer,  remit  to  Mr.  John  Pattinson,  F.C.S.,  analyti- 
cal and  consulting  chemist,  Newcastle,  with  power  to  him  to  take 
the  assistance  of  Mr.  George  Robertson,  civil  engineer,  Bldin- 
burgh,  to  examine  the  resjiondents'  works,  and  the  stream  as 
affected  by  the  manufacture  carried  on  by  them,  and  the  state- 
ment in  this  record  and  minute,  and  to  report  whether  the 
injury  complained  of  is  now  removed,  in  whole  or  to  any,  and 
what  extent ;  meantime  continue  the  interdict'' 

Act.  Watson,  Johnstone  ;  Gibson  and  Strathem,  W.S.  Agents. 
— AU.  Solicitor-General  (Clark,  Q.C.),  Asher;  Millar,  AUard ice, 
and  Robson,  W.S.  Agents, — I.  CUrk,  H.J. 


October  29,  1878. 

SECOND  DIVISION. 

James  Borland  Hamilton,  Pursuer^  v.  William  Dixon, 

and  Others,  Defenders, 

Obligation  —  Conlrcuit — Iron  scrip  —  Principal  and  Agent — 
Master  and  Servant  —  Manager  —  Institorial  Authority  — 
Mandate — An  action  for  implement,  or  damages  failing 
implement,  was  raised  by  A.  as  assignee  of  his  firm  of 
A.  B.  against  the  firm  of  C.  D.,  founded  on  the  following 
obligation  signed  by  £.,  the  manager  of  the  firm  of  C.  D.  : 
''Glasgow,  Wth  May  1866.— I  hold  at  the  credit  of  A.  B., 
and  will  deliver  to  their  order  on  demand  750  tons  pig  iron 
mixed  numbers,  Calder  or  Govan  Brand,  in  my  option. 
(Signed)  for  C.  D.,  E."  A.  aveiTed  that  his  firm  had  obtained 
this  document  from  the  firm  of  F.  G.  in  security  for  advances 
maile  to  them.  Action  dismissed  cu  irrelevant,  in  respect  that, 
while  the  document  founded  on  necessarily  implied  and  de- 
j>ended  for  its  validity  on  an  antecedent  transaction  between 
C.  D.  and  F.  G.,  the  pursuer*s  averments  disclosed  that,  in 
the  knowledge  of  his  firm,  there  had  been  no  such  real  trans- 
action between  0.  D.  and  F.  G.,  but  that  the  docament  in  ques- 
tion had  been  granted  by  £.,  without  yalne,  for  the  sole  pur- 
pose of  enabling  F.  G.  to  raise  money  on  it,  an  act  which  was 
entirely  beyond  the  sco]>e  of  £.*b  functions  as  manager,  with- 


out the  direct  sanction  of  his  employers,    which  was  not 
alleged. 

This  was  an  action  raised  in  December  1872,  at  the  in- 
stance of  James  Borland  Hamilton,  as  assignee  of  the 
late  firm  of  J.  B.  Hamilton  and  Crawford,  iron  merchants, 
Glasgow,  of  which  he  had  been  a  partner,  against  the 
firm  of  William  Dixon,  iron  and  coal  masters  at  Calder 
and  Govan  and  in  Glasgow,  and  against  the  trustees  of 
the  late  William  Dixon  as  the  sole  known  individaal 
partners  of  the  said  firm. 

The  object  of  the  action  was  to  ol)tain  delivery  from  the 
defenders  of  "  750  tons  pig-iron,  mixed  numbers,  Calder 
or  Govan  brand,  and  that  in  terms  of  a  delivery-order 
dated  11th  May  1866,  granted  by  the  said  company  or 
firm  of 'William  Dixon,'  and  signed  'for  William  Dixon, 
John  Campbell,'  in  favour  of  Messrs.  J.  B.  Hamilton  and 
Crawford ;"  and  further,  to  obtain  payment  from  the  de- 
fenders ''  of  the  sum  of  £500  sterling,  or  such  other  sum  as 
might  represent  the  damage,  if  any,  cau.sed  to  the  pursuer 
by  the  defenders*  failure  to  deliver  the  said  iron  in  Mty 
1866,  when  such  delivery  was  first  demanded,  with  interest 
thereon  at  the  rate  of  5  per  cent,  per  annum,  from  the  31st 
day  of  that  month  until  payment : "  Or  alternatively,  to 
obtain  payment  from  the  defenders  of  the  sum  of  £2500, 
with  interest  thereon  from  the  date  of  citation. 

The  averments  of  the  pursuer  in  support  of  his  action 
were  as  follows : — The  late  William  Dixon  of  Govan  Col- 
liery carried  on  business  for  many  years  at  Govan  and 
Calder  and  at  Glas<^ow  as  iron  and  coal  master  under  the 
name  or  firm  of  **  William  Dixon."     In  1849  his  aflairs 
became  embarrassed,  and  he  executed  a  trust-deed  for  be- 
hoof of  creditors  in  favour  of  William  Johnston,  agent  in 
Glasgow  for  the  Commercial  Bank.     On  William  John- 
ston's  death  in  1854  Walter  Mackenzie,  accountant  in 
Glasgow,  succeeded  him  as  trustee  on  William  Dixon's 
estate.     William   Dixon  died   in  1859.     From   1849  to 
May  1866  William  Johnston,  and  after  him  Walter  Mac- 
kenzie, as  trustees,  carried  on  the  business  at  Calder  and 
Govan  under  the  same  name  or  firm  of  **  William  Dixon." 
In   May   1866,  the  claims  of  the  creditors  having  been 
satisfied,  Walter  Mackenzie,  by  disposition  and  assigna- 
tion dated  8th  and   10th  May  1866,  conveyed  the  whole 
estates  vested  in  him  as  trustee  to  the  testamentary  trus- 
tees of  the  deceased  William  Dixon.     The  testamentary 
trustees  of  William  Dixon,  who  were  called  as  defenders 
in  the  present  action,  continued  from  the  date  of  this  con- 
veyance to  carry   on   the  business  without  any   altera- 
tion   of   the   name    or    firm.      During  the  subsistence 
of  the    foresaid    trusts   for  behoof  of  the  said  William 
Dixon's    creditors,    viz.,     between     1849     and     1866, 
neither   the    said    William    Dixon   himself  during   his 
life,   nor  the   said    William   Johnston   during    his   life, 
nor  the  said  Walter  Mackenzie  as  trustee  foresaid,  nor  the 
said  testamentary  trustees,  ever  took  any  part  in  the  man- 
agement of  the  commercial  business  of  the  fiim  of  *' William 
Dixon,"  beyond  occasionally  giving  general  instructions  to 
the  persons  entrusted  with  the  conduct  of  the  bar-iron  and 
pig-iron  departments  of  the  business  respectively.     The 
attendance  of  the  principal  parties  at  the  works  or  the 
counting-house  was  short  and  irregular,  and  not  for  the 
purpose  of  conducting  business  with  the  public. 

'*CoND.  11.  The  managing  derk  of  'William  Dixon,'  who 
conducted  the  sales  of  Calder  and  Govan  pig-iron,  was  a  Mr. 
John  Campbell,  who  entered  the  aervice  of  the  firm  in  1826,  and 
who  from  1839  to  1866  was  ezcluaively  entrusted  with  the 
commercial  department  of  the  pig-iron  buainess.  The  said  John 
Campbell  was  known  to  be  mnch  trusted  by  the  late  William 
Dixon  as  well  as  by  the  said  William  Johnston  and  Walter 
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Mackerzie,  and  the  said  testamentary  trustees,  and  he  was 
during  the  whole  period  from  1839  to  18C6  the  general  and  sole 
representative  of  the  fiim  of  *  William  Dixon'  in  their  i»ig-iron 
business.  During  the  whole  of  the  said  period  the  said  John 
Campbell  signed  the  firm  of  *  William  Dixon '  in  the  manner 
after  mentioned,  with  the  authoiity  or  at  all  events  the  sanction 
and  assent  of  the  said  William  Dixon,  the  said  William  John- 
ston, and  the  said  Walter  Mackenzie,  and  the  said  testamentary 
trustees,  and  the  documents  so  signed  by  him  were  honoured 
by  the  firm,  without  any  question  whether  they  were  onerous 
or  gratuitous.  It  was  universally  believed  by  all  persons  en- 
gaged in  the  tiade,  and  was  the  fact,  that  the  said  John  Camp- 
bell had  authority  to  sign  the  said  firm  as  he  did. 

•*CoND.  12.  Accordingly,  down  to  the  year  1866,  the  said  John 
Campbell  continued,  with  the  full  knowledge  and  sanction  of 
the  said  William  Dixon  during  his  life,  and  thereafter  of  his 
said  trustees,  to  do  every  act  and  exercise  every  power  con- 
nected with  the  commercial  department  of  the  said  business, 
as  fully  as  could  have  been  done  by  themselves.  In  particular, 
the  said  John  Campbell  did  everything  which  required  to  be 
done  in  connexion  with  the  disposal  and  delivery  of  the  Go  van 
and  Calder  pig-iron  made  at  the  said  works,  and  he  alone  granted 
all  documents  required  by  the  usage  of  the  trade  in  connexion 
therewith,  including  the  writing  of  letters,  the  making  out  of  in- 
voices, the  endorsing  and  granting  of  delivery  orders,  and  makers* 
obligations  for  delivery  of  pig-iron,  and  the  raising  of  money  by 
pledging  iron  warrants,  all  which  were  uniformly  signed  by  him 
on  behfdf  of  the  firm  of  *  William  Dixon.*  His  mode  of  signa- 
ture was  *  for  William  Dixon,  John  Campbell,*  and  this  was  the 
only  signature  known,  at  all  events  since  the  year  1841,  to  pur- 
chasers of  or  dealers  in  iron  in  Glasgow The 

defenders  truly  withdrew  from  the  superintendence  and  control 
of  the  commercial  department  of  the  business,  and  delegated 
the  same  exclusively  to  the  said  John  Campbell,  with  all  the 
powers  aud  authorities  ^^hich  they  themselves  possessed. 

"  CoND.  13.  For  many  years  past,  the  usage  of  the  iron  trade 
in  Scotland  with  reference  to  the  purchase  and  transfer  of  iron 
in  the  hands  of  ironmasters  or  sold  by  them,  has  been  and  is  of 
the  following  nature  : — On  a  sale  being  completed  the  iron- 
master either  at  once  transfers  the  iron  in  his  books  to  the  credit 
of  the  purchaser,  or  at  least  does  so  when  the  price  is  paid.  .  . 
....  When  immediate  delivery  is  not  required  by  the  pur- 
chaser, but  he  wishes  to  have  a  voucher  which  he  may  use  with 
his  banker  or  otherwise,  he  obtains  from  the  ironmaster  docu- 
ments, called  in  the  trade  makers*  obligations  or  pig-iron  scrip, 
expressed  in  the  following  or  similar  terms,  viz., — **  {Place  and 
date)  I  hold  at  the  credit  of  ,  and  will  deliver  to  his 

order  on  demand,  free  on  board,  at  {quantity)  tons 

{quality  and  brand]  pig-iron.*  The  obligations  in  this  form  bear 
the  signature  of  the  ironmaster  ....  and  have  for  many  years 
been  known  to  and  recognised  by  the  trade  as  importing  that 
the  price  of  the  iron  has  been  paid  or  settled  for  to  the  satisfac- 
tion of  the  granter.  For  many  years  past,  according  to  the 
universal  usage  and  custom  of  the  trade,  such  obligations  in- 
dorsed by  the  purchaser  or  grantee,  have,  in  the  knowledge  of 
the  defenders  and  the  other  persons  who  from  time  to  time  con- 
stituted the  firm  of  *  William  Dixon,*  been  dealt  with  as  giving 
to  the  holder  right  to  the  iron  therein  mentioned.  On  such  in- 
dorsed obligation  .  .  .  being  intimated  to  the  ironmaster,  the 
iron  has,  in  the  knowledge  of  the  defenders  and  others  foresaid, 
been  in  use  to  be  delivered  ;  and  if  immediate  delivery  is  not 
required  by  the  person  lodging  the  document,  as  is  most 
frequently  the  case,  the  iron  has  been  in  use  to  be  transferred 
to  his  credit  in  the  ironmasters*  books.** 

During  the  years  1865  and  1866 the  firm  of  "William 
Dixon  "  was  in  use,  as  part  of  their  ordinary  business  trans- 
actions, to  grant  makers*  obligations  in  the  terms  above 
specified,  undertaking  to  deliver  iron  to  the  person  hold- 
ing the  document.  These  documents  were  invariably 
signed  ^^for  William  Dixon,  John  Campbell."  Through- 
out these  years  the  firm  of  William  Dixon  thus  issued 
makers'  obligations  for  many  thousands  of  tons  of  iron, 
and  the  trade  had  large  and  important  transactions  on  the 
faith  of  such  obligations  granted  by  them  for  the  delivery 
of  the  iron.     During  this  period  the  defenders'  firm  were 


in  use  to  grant  acknowledgments  or  obligations  for  de- 
livery of  pig-iron  in  favour  of  third  parties,  to  whom  the 
original  bolder  of  the  firm's  obligation  had  transferred  his 
right  thereto  by  indorsation  or  delivery-order. 

**  CoND.  15.  The  defenders,  as  ironmasters,  knew  that  accoid. 
ing  to  the  usage  of  trade  and  the  invariable  practice  (cHlumtii 
in  the  conduct  of  their  own  business,  the  deli  very -orden,  ai 
the  obligations  for  delivery  granted  by  the  said  John  Campbell 
for  their  behoof  as  aforesaid,  imported  to  all  persons  dealia^ 
with  them  that  the  price  of  such  iron  had,  previous  to  the  iasac 
of  the  documents,  been  paid  or  settled  for  to  the  satisfaction  U 
the  granters.  Accordingly,  the  documents  so  signed  were  takes 
and  recognised  by  the  trade  as  proving  that  the  price  of  the  said 
iron  had  been  already  paid  or  settled  for,  and  the  said  docu- 
ments were  afterwards  uniformly  given  effect  to  by  the  de- 
ienders,  and  the  obligations  therein  expressed  fulfilled  by  tkea 
down  to  the  date  of  the  failure  of  '  Campbell  Brothen '  after 
mentioned." 

From  1858  down  to  1866,  David  Campbell  and  Jobs 
Oampbell,  junior,  the  sons  of  John  Campbell,  "  William 
Dixon's  "  managing  clerk,  carried  on  business  in  Londoo 
and  Glasgow  as  iron  bi-okers  under  the  firm  of  Campbell 
Brothers. 

"  OoMD.  17.  The  said  firm  of  Campbell  Brothers  was  known  to 
the  iron -merchants  in  Glasgow  to  be,  and  was  in  fact  intimately 
connected  with  the  sidd  firm  of  '  William  Dixon  *  both  ii 
their  pig-iron  and  in  their  malleable-iron  business.  Thej  bad 
an  unlimited  credit  with  *  William  Dixon  '  for  the  pnrcbsM 
of  pig-iron,  and  were  in  the  habit  of  receiving  from  the  finn  d 
William  Dixon,  through  the  said  John  Campbell,  obUgs^OBi 
or  scrip-notes  in  the  form  of  that  given  to  the  pnrsner,  as  hen- 
inafter  stated,  for  iron  which  had  not  been  paid  for  by  tboi, 
for  the  pui-pose  of  enabling  them  to  obtain  loans  thereon,  it  beiig 
understood  between  the  firms  of  *  William  Dixon  '  and  Caop- 
bell  Brothers  that  all  such  obligations  or  scrip-notes  should  be 
binding  on  the  firm  of  '  William  Dixon,*  and  should  be  carried 
into  the  general  account  between  that  firm  and  CampbeQ 
Brothers.  The  practice  of  granting  these  obligations  or  soip 
notes  was  in  fact  resorted  to  by  the  linn  of  *  William  Dixon  *  ait 
mode  of  supplying  Campbell  Brothers  with  funds  and  maintaii- 
ing  their  credit  without  themselves  advancing  money,  and  wai 
adopted  with  the  knowledge  and  sanction  of  the  defenders.  .  . . 

"CoND.  21.  For  some  years  prior  to  1866,  and  particolarlT 
during  the  months  of  January,  February,  March,  Apnl,  and  May 
18G6,  the  iron-merchants  in  Glasgow  had  numerous  transacticais 
with  Campbell  Brothers  in  the  purchase  of  Calder  and  GoTia 
l>ig-iron,  and  in  making  advances  to  them  on  the  security  of  eodi 
iron.  The  form  of  document  by  which  these  transactioos  iritb 
Cami>bell  Brothers  were  completed  varied  according  to  tie 
natiire  of  the  ])articular  transaction  to  which  each  related,  a^ 
cording  as  the  same  was  for  immediate  delivery  of  the  iron  or 
for  a  delivery  at  a  postponed  date,  or  according  as  the  umt 
was  a  purchase  or  an  advance  of  money  on  loan.   .   .  . 

"CoND.  22.  In  one  or  other  of  these  forms  extensiTf 
obligations  for  the  delivery  of  3ovan  and  Calder  pig-iroa. 
signed  by  the  said  John  Campbell,  senior,  for  the  fins 
of  WDliam  Dixon,  were  granted  during  the  above  period 
through  Campbell  Brothers  in  favour  of  many  persons 
engaged  in  the  iron  trade  in  Glasgow,  .  .  .  but  whetbier 
for  cash  paid  by  Campbell  Brothers  to  the  defenders,  or  for 
credit  granted  to  Campbell  Brothers  in  manner  before  specified, 
and  whether  entered  in  the  books  of  the  defenders  or  not,  tbe 
said  persons  or  companies  never  knew,  and  harl  no  means  of  as- 
certaining. With  l3ie  exceptions  after  mentioned  the  whole  <^ 
the  said  obligations,  as  well  those  which  were  gratuitous  at 
those  which  were  onerous,  were,  however,  duly  f  idfilled  by  tbe 
defenders. 

**CoND.  23.  .  .  .  In  1866  the  pnrsner  and  his  firm  of  J.  R 
Hamilton  and  Crawford  had  many  transactions  with  tbe  aaid 
firm  of  Campbell  Brothers,  and  were  cognisant  that  they  were 
supported  by  the  firm  of  *  William  Dixon,'  and  were  in  tk 
habit  of  holding  and  issuing  obligations  or  scrip-notes  of  *  WiDiaa 
Dixon,*  which  the  firm  of  '  William  Dixon '  had  always 
honoured. 

**  CoND.  24.  In  the  beginning  of  May  1866  Campbell  Brothai 
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ap[>lied  to  the  pursacr,  through  David  Campbell,  for  an  advance 
or  loan  on  750  tons  of  pig-iron,  mixed  numbers,  belonging  to 
them  in  the  hands  of  *  William  Dixon,*  and  offered  as  security  the 
makers'  scrip,  or  obligation  for  that  amount,  in  favour  of  the 
pursuer.  The  amount  of  the  loan  asked  for  was  £1875,  being 
at  the  rate  of  508.  per  ton,  while  the  market  value  of  such  iron 
at  that  date  was  56s.  per  ton.  The  actual  cost  of  making  a  ton 
of  iron  at  that  time  was  about  50s.  or  51s.  per  ton. 

"  CoND.  25.  The  said  David  Campbell,  in  requesting  the  said 
loan  on  behalf  of  his  said  firm,  distinctly  stated  to  the  pursuer 
that  the  sum  was  required  for  two  days  only,  and  that,  if  it 
should  not  then  be  taken  up  by  his  firm,  he  had  arranged  for 
its  being  taken  up  by  the  makers,  the  said  <  William  Dixon,'  them- 
selves. In  reliance  ujion  these  statements,  and  in  the  knowledge 
of  the  connexion  and  course  of  dealing  between  '  William  Dixon  ' 
an<l  Campbell  Brothers  above  explained,  the  pursuer  agreed  to 
grant  the  said  loan;  and  accordingly,  on  11th  May  1866,  he 
handed  to  the  said  David  Camiibell,  for  behoof  of  his  said  firm, 
the  sum  of  £1875,  and  received  in  exchange  therefor  the  scrip- 
note  or  obligation  of  *  William  Dixon '  in  favour  of  his  own  firm 
for  750  tons  of  pig-iron.  The  said  scrip-note  or  obligation  is  in 
the  following  terms,  viz.,  *  Olasgow,  il th  May  1866. — I  hold 
at  the  credit  of  Messrs.  J.  B.  Hamilton  and  Crawford,  and  will 
deliver  to  their  order  on  demand,  seven  hundred  and  fifty  tons 
pig-iron,  mixed  numbers,  Calder  or  Govan  brand,  in  my  option. 
For  William  Dixon,  John  Campbell.' 

"  CoND.  26.  In  granting  the  said  loan,  the  pursuer  acted  in 
bona  /{(/e,and  in  reliance  and  in  the  belief  that,  in  conformity 
with  the  invariable  usage  and  understanding  of  the  trade,  such 
scrip  or  makers'  obligations  ap  that  which  he  obtained  were  only 
issued  for  and  as  representing  iron,  the  value  of  which  had  already 
been  paid  to  the  makers,  or  for  which  they  had  otherwise  ob- 
tained an  onerous  consideration.  In  fact,  the  said  obligation  or 
scrip-note  was  one  of  those  which  had  been  issued  by  the  firm 
of '  William  Dixon '  for  the  purpose  of  enabling  Campl>ell  Brothers 
to  obtain  an  advance  of  money  on  it,  and  it  has  been  taken  into 
account  in  the  settlement  of  accounts  between  the  two  firms. " 

Campbell  Brothers  stopped  payment  on  10th  May,  and 
were  sequestrated  on  28th  May  1866.  It  was  then 
ascertained  that  they  had  obtained  large  advances  from 
banks  and  iron  merchants  on  the  security  of  delivery- 
orders  and  makers'  obligations  such  as  that  held  by  the 
pursuer,  granted  by  "  John  Campbell  for  William  Dixon." 
The  defenders,  however,  alleging  that  these  6bligation8 
did  not  appear  in  their  books,  and  that  no  value  had  been 
given  for  them,  declined  fulfilment  until  the  facts  should 
be  fully  ascertained  and  their  legal  position  determined. 

This  action  was  accordingly  brought  to  enforce  the 
pursuer's  right  under  the  scrip  note  or  obligation  founded 
on,  which  he  held  as  the  security  for  his  loan  of  £187.5 
to  Campbell  Brothers,  which  they  had  failed  to  repay. 

The  pursuer  pleaded — 

1.  The  defenders,  the  firm  of  "William  Dixon,"  and  the 
defenders  the  sole  partners  of  that  firm,  were  bound  to  imple- 
ment  the  obligation  above  libelled  and  undertaken  by  the  firm 
as  aforesaid.  2.  The  said  John  Campbell  having  granted  the 
said  obligation  within  the  scope  of  his  employment,  the 
defenders  were  bound  to  implement  the  4Bame.  3.  The  said 
John  Campbell  having  granted  the  obligations  libelled  on  behalf 
of  the  defenders,  and  with  their  authority,  the  defenders  were 
bound  to  implement  the  same.  4.  The  defenders  having 
acknowledged  and  fulfilled  numerous  similar  obligations  granted 
on  their  behalf  by  the  said  John  Campbell,  and  having  thus  led 
the  trade,  and  in  particular  the  pursuer,  to  believe  that  the 
said  John  Campbell  had  authority  to  grant  such  obligations,  the 
defenders  wore  not  entitled  to  repudiate  the  same.  6.  The 
defenders  having,  in  breach  of  their  obligation,  refused  to 
deliver  the  iron  in  question,  the  pursuer  was  entitled  to  any 
loss  and  damage  which  he  might  sustain  if  the  iron  when 
delivered  should  be  below  the  price  requisite  to  satisfy  and 
pay  hia  said  loan.  7.  Failing  the  defenders  making  delivery 
of  the  said  iron,  the  pursuer  was  entitled  to  have  decree  for  the 
whole  loss  and  damage  thereby  occasioned  to  him,  with  interest 
•nd  expenses  as  libelled." 


The  defenders  pleaded,  inter  alia — 
1.  The  pursner^s.  averments  were  not  relevant  or  sufiicient 
in  law  to  support  the  conclusions  of  the  action. 

On  14th  June  1873  the  Lord  Ordinary  (Mackenzie) 
pronounced  this  interlocutor : — 

"  Before  answer,  allows  the  parties  a  proof  of  their  respective 
averments,  and  to  the  pursuer  a  conjunct  probation. 

"  Note, — ^The  defenders  plead  that  the  averments  of  the  pur- 
suer are  not  relevant  or  sufficient  in  law  to  support  the  con- 
clusions of  the  summons ;  and  they  maintain  that  there  is  no 
real  difference  between  the  averments  of  the  pursuer  in  the 
present  i*ecord  and  those  which  were  found  irrelevant  in  the 
case  of  Colvin  v.  William  Dixon,  5  M*P.  603.  The  Lord 
Ordinary  has  not  been  able  to  take  that  view  of  the  pursuer's 
averments,  and  he  considers  that  these  averments  are  materially 
different  from  those  made  by  Mr.  Colvin  in  his  action  against 
the  defenders.  The  defect  in  Colvin's  case  was  that  he  did 
not  aver  that  there  was  any  onerous  contract  or  consideration 
on  the  part  of  the  firm  of  *  William  Dixon,'  in  respect  of  which 
the  obligation  or  pig-iron  scrip  held  by  him  was  granted,  and 
which  he  was  entitled  to  enforce  ;  and  that  there  was  no  suffi- 
ciently specific  averment  that  the  manager  of  that  firm,  by 
whom  the  obligation  bore  to  be  subscribed  for  the  firm,  granted 
it  within  the  scope  of  his  authority,  express  or  impHed,  so  that 
it  was  obligatory  upon  the  firm. 

'*ln  the  present  case,  the  averments  of  the  pursuer  are  not 
only  much  more  specific  and  extensive  than  those  in  the  case  of 
Colvin,  but  they  are  materially  different.  Ho  avers  that  none 
of  the  partners  of  William  Dixon  from  1849  to  1866  ever  took 
any  part  in  the  management  of  the  commercial  business  of  the 
firm ;  and  that  the  same  was  exclusively  entrusted  to  their 
managing  clerk,  John  Campbell,  who  was  the  general  and  sole 
representative  of  the  firm  in  their  pig-iron  business,  and  who 
signed  for  the  firm,  with  the  authority  or  sanction  and  assent 
of  the  partners.  The  pursuer  further  avers  (Cond.  12)  that 
accordingly  John  Campbell,  down  to  the  year  1866,  continued, 
with  the  full  knowledge  and  sanction  of  William  Dixon,  and 
thereafter  of  his  trustees,  to  do  every  act,  and  exercise  every 
power,  connected  with  the  conmiercial  department  of  the  business 
as  fully  as  could  have  been  done  by  themselves  ;  and,  in 
particular,  that  he  did  everything  in  connexion  with  the 
disposal  and  delivery  of  the  pig-iron  made  at  the  works ;  and, 
alone,  granted  all  documents  required  by  the  usage  of  trade  in 
connexion  therewith,  including  msdcer's  obligations  or  scrip, 
'  and  the  raising  of  money  by  pledging  iron  warrants,  all  which 
were  uniformly  signed  by  him  on  behalf  of  the  firm  of  *'  William 
Dixon.'"  It  is  sdso  averred  that  the  defenders  delegated  the 
superintendence  and  control  of  the  commercial  department  of  the 
business  to  Campbell,  with  all  the  powers  and  authorities  which 
they  themselves  possessed.  It  is  also  averred  (Cond.  13),  that 
obligations  and  delivery  orders  for  iron  have,  for  many  years, 
been  known  to,  and  recognised  by  the  trade,  as  importing  that 
the  price  of  the  iron  has  been  paid  or  settled  to  the  satisfaction 
of  the  granter ;  that  *  for  many  years  past,  according  to  the 
universal  usage  and  custom  of  the  tra^le,  such  obligations 
indorsed  by  the  purchaser  or  grantee  have,  in  the  knowledge  of 
the  defend  "irs,  and  the  other  persons  who  from  time  to  time 
constituted  the  firm  of  "William  Dixon,"  been  dealt  with  as 
giving  to  the  holder  right  to  the  iron  therein  mentioned ; '  and 
(Cond.  15)  that  the  defenders  knew  that,  according  to  the  usage 
of  trade  and  the  invariable  practice  followed  in  the  conduct  of 
their  own  business,  the  delivery-orders  and  obhgations  granted 
by  Campbell  for  their  behoof,  imported  to  all  persons  dealing 
with  them,  that  the  price  of  such  iron  had,  previous  to  the 
issue  of  the  documents,  been  paid  or  settled  to  the  satisfaction 
of  the  granters.  The  pursuer  further  avers  (Cond.  17),  that 
the  firm  of  Campbell  Brothers,  through  whom  he  acquired  the 
obligation  libelled  on,  was  intimately  connected  with  the  firm 
of  William  Dixon,  with  whom  they  had  an  unlimited  credit  for 
the  purchase  of  pig-iron,  and  from  whom,  through  John  Cam]>- 
bell,  they  were  in  the  habit  of  receiving  obligations  or  scrip- 
notes,  similar  to  that  founded  on  by  the  pursuer,  *  for  iron  which 
had  not  been  paid  for  by  them,  for  the  purpose  of  enabling  them 
to  obtain  loans  thereon,  it  being  understood  between  the  firms 
of  William  Dizon  and  Campbell  Brothers,  that  all  such  obliga- 
tions or  scrip  notes  should  be  binding  on  the  firm  of  *  William 
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I)[koq/  anil  should  be  cimed  into  ttie  general  acc<)iint  between 
that  firm  and  Cninpbell  Brothcfs.  Tbo  |jractice  of  gnvntmg 
thej»e  obligatiooft  or  scrip  nutea  was,  in  fact,  resorted  tf>by  the  firm 
of  '  William  Dixon,*  h9  *  moile  of  Bupplying  Campbell  Brothers 
\rtth  funda,  And  maiataintng  their  ereilit  without  theinaelv<is 
advancing  money,  and  was  adopt^Ml  with  the  knowledge  and 
sanction  of  the  defender.' 

"The  pursuer  also  states  (Co net  23)  that  he  had  many  trana- 
acttons  with  Campbell  Broth  era,  And  that  he  was  cognisant 
that  they  were  anpporteil  by  the  tirm  of  *  William  Dixon/  and 
were  in  tho  habit  of  hokling  and  LiBuing  obligntionB  or  scrip 
i^otes  of  William  Dixon «  which  that  finn  hatl  always  honoured. 
He  ayem  (Couds.  24  aod  2o)  that  in  tbe  knowledge  of  the 
connexion  and  course  of  dealing  between  William  Dixon  anil 
Campbell  Bnithera,  above  explaineil,  be*  on  the  apjjlication  of 
C.impbell  Brothers,  lent  them  £1875  on  750  tons  of  pig-iron  in 
tbe  hands  of  William  Dixon^  and  belonging,  as  alleged,  to 
Campbell  Brothers,  and  that  he  received  from  th*^m  in  security 
tbe  obligation  or  scrip  note  libelled  on  :  And  in  the  26th  article 
of  hifl  condescendence  the  pursuer  makea  the  following  aver- 
ment!  *  In  granting  the  said  loiUI,  the  pursuer  acted  in  hona^de 
and  in  reliance  and  in  the  belief  that,  in  conformity  with  the 
invariable  usage  and  nnderatanding  of  the  tra*ie^  such  scrip  or 
maker's  obligations  as  that  which  be  obtained  were  only  isaned 
for  and  as  repreaentiug  iron  tbe  value  of  which  had  alreaily 
been  paid  to  the  niakeiji,  or  for  which  they  bad  otherwise 
obtained  an  onerous  cousideratiou.  In  fact,  the  said  obligation 
or  scrip  note  waa  one  of  thoae  which  had  been  issued  by  the 
tirm  of  *  William  Dixon,'  for  the  purpose  of  enabling  Campbell 
Brothers  to  obtain  an  advance  of  money  on  it,  and  it  has  been 
taken  into  account  in  the  settlement  of  accounts  between  the 
two  firma.' 

**  These  averments  are  so  diflferent  from  thoie  m^de  in  Colvin 
V.  William  Dixon«  that  the  Lord  Ordinary  is  unable  to  give 
tfOfect  to  the  argument  of  the  defenders  that  there  is  no  difference 
between  that  case  and  the  pre«onb,  and  to  tbeir  plea  on  the 
authority  of  that  case  that  the  pursuer's  averments  are  irrele- 
vant. According  to  tbe  view  whicb  be  takes  of  these  avermentig, 
aa  at  present  ail  vised,  tbe  action  cannot  be  thrown  outaa  irrelevant. 
He  does  not  think  it  exiiediont  to  give  any  opinion  at  this  stage 
of  the  cattle  upon  the  relevancy  of  each  of  the  various  gr^Hiiids 
of  action  therein  set  forth  and  aWve  referrefl  to,  and  he  considers 
that  the  proper  course  is  to  allow  a  proof  before  answer,  which 
will  reserve  the  full  effect  of  tbe  defenderU  pka  of  irrelevancy 
until  tbe  case  come^  to  be  advised  on  the  proof  When  the 
facta  are  aacertained,  tbe  question  as  to  their  relevancy  to 
support  the  conclusions  of  the  summons  will  then  more  properly 
ariae  for  dif^poaal  than  it  does  at  present/' 

Agaitist  this  itUerlociitor  tbe  defenders  reclaimed. 

Authorities  referred  to  : — Colvin  v.  Dixon,  15tb  March  1867, 
ante,  voh  xxxix.  p.  302;  Dixon  n.  Bovill,  21  at  Feb.  1854,  ante, 
vol  XX vi*  p.  284  ;  House  of  Lord^  29th  July  1856,  ante,  vol. 
jcxviii  p.  634  ;  Maktn  tJ.  Union  Bank  of  Scotland,  7th  Marcb 
1873,  txni^f  vol.  xlv.  p*  323 ;  Barwick  v.  English  Joint  Stock 
Bank,  18th  May  1867,  U  K  2,  Excb,  259  j  E.  of  Galloway  t-. 
Grant,  20th  June  1857,  aalCj  vol  xxix.  p.  472, 

At  advrsing^ — 

IfOED  JuaTTCE'CLEftK. — -The  action  in  this  case  is  fonniled 
upon  a  document  bearing  to  have  been  granted  by  William 
Dixon,  iron -master  in  Glasgow »  the  tormn  of  whbh  are 
m  follows  i"''(?/a*£Foi^,  ll^A  May  I866.—I  hold  at  the 
creilit  of  Messrs.  J,  B.  Hamilton  and  Crawford,  and  will 
deliver  to  their  onkr  on  demand,  seven  hundred  and  fifty 
tons  pig-iron,  mixed  numbers,  Calder  or  Go  van  brand,  in  my 
option.  For  William  Dixon,  John  Campbell"  The  pursuer 
tues  on  that  document  aa  an  obligation  on  tbe  defenders  who 
represent  William  Dixon  to  deliver  that  amount  of  pig-iron, 
stating  that  it  has  never  been  delivered,  and  concluding,  conse- 
quently, for  fulfilment  of  the  obligation  and  for  damages  for  non* 
delivery*  It  is  pleaded  on  the  part  of  the  defenders  that  ther« 
ii  no  relevant  statement  to  infer  an  obligation  upon  tbem  as 
representing  Dixon.  It  appears  from  tbe  statements  in  the 
reootrt,  that,  at  the  date  of  this  obligation,  the  company  of 
WilUam  Dixon,  iron-maaters,  Glasgow,  was  represente<l  by  the 
stamen tary  trustees  of  the  late  William  Dixoti.  For  many 
je&ri  prior  to  that  date  the  concern  had  been  vested  in  a  trus- 


tee for  tbe  oreditor?  of  William  Dixon  whose  affairs  wm 
embarrassed.  On  the  10th  of  May,  jast  a  day  before  tike 
transaction  in  question  was  entered  into,  the  debts  having  a& 
been  paid  off,  the  testamentary  trustees  obtained  a  reconveyaaee 
of  the  whole  estate.  Daring  all  the  time  daring  wbidi  tk 
estate  was  under  trust,  John  Campbell  acted  as  the  manager  d 
the  commercial  concerns  of  the  Company.  In  article  12  of  tk 
condescendence  his  funettons  are  very  distinctly  stated,  and,  ii 
point  of  fact,  I  think  your  Lordships  may  assume  that  in  every. 
thing  connected  with  the  disposal  of  the  iron,  John  CampbeQ 
had  as  am[de  power  as  any  agent  in  that  position  could  bivt 
Still  he  was  but  an  agent.  He  was  not  a  partner,  although  k 
was  in  the  habit  of  signing  documents  for  the  firm.  And  ii 
managing  the  affairs  of  the  Company,  there  can  he  no  dook 
that  the  company  would  have  been  bound  by  what  he  did,  ■ 
long  as  bb  tranaactions  were  within  the  company's  business. 

1  am  now  to  consider  the  relevancy  of  this  action.  If  tk 
document  on  which  the  action  rests  is  to  be  considered  ai  a 
substantive  and  original  contract  it  is  very  difficult  to  say  wbt 
kind  of  transaction  or  obligation  it  expresses.  The  gn&tff 
nn<iertakes  to  hold  to  the  credit  and  deliver  to  the  order  of  tk 
party  named  a  certain  quantity  of  pig-iron.  On  what  footii? 
the  Ejranter  holds  the  iron,  whether  on  sale  or  deposit  orpled^ 
it  does  not  express.  On  what  footing  the  creditor  becan 
entitled  to  have  thia  iron  held  to  his  credit  or  delivered  to  ka 
it  gives  no  indication.  No  consideration  is  mentioned,  andiwR 
is  acknowledged  or  dbcharged  either  directly  or  by  implicalia. 
By  itself  it  expresses  only  a  gratuitous  obligation  ;  and  whesa 
aimilar  document  was  sued  on  in  the  case  of  Colvin  v.  That, 
{5  Macph,  003),  the  Court  held  that  all  that  the  record  utkt 
ease  set  out  was  a  gratuitous  obligation,  and  that  as  itwisist 
alleged  that  Campbell  the  agent  had  any  authority  to  grant nd 
an  obligation  the  action  was  irrelevant.  Indeed  it  is  too  phii 
to  require  argument  that  in  order  to  authorize  an  agent  to  gin 
away  hh  employers'  goods  without  consideration,  direct  iii 
immediate  sanction  to  the  individual  transaction  would  k 
necessary.  In  the  present  case  such  sanction  was  entirely  k- 
yond  the  power  of  the  trustees,  even  if  it  could  have  ka 
alleged  that  it  was  given. 

But  although  tbe  ground  in  question  was  quite  sufficient  iff 
the  ilisposal  of  the  case  of  Colvin,  there  were  views  indicatii 
by  the  Court,  particularly  in  the  opinion  of  the  Lord  Preadot 
which  go  dee|)er  into  this  matter,  and  which,  followed  oat  to 
their  legitimate  conclusion,  will  lead  us  to  a  just  result  on  tb 
q^uestiona  now  before  us. 

This  document  on  the  face  of  it  does  not  profess  tohetk 
voucher  or  evident  of  ao  independent  and  substantive  contnei 
What  it  professes  to  be  is  a  part  of  a  complex  transactioiL  B 
is  an  obligation  granted  by  the  holder  of  the  commoditj  ii 
question,  having  for  its  object  to  place  the  creditor  named  in  ^ 
in  right  of  an  anteccflent  transaction ;  and  it  depends  eaoMf 
for  its  effect  upon  the  nature  of  that  transaction.  It  ini|4ia  a 
prior  contract  with  a  third  party,  and  a  transference  of  tte 
contract  to  the  creditor  in  this  obligation.  This  is  qjt^ 
apparent  by  its  genera!  terms,  and  the  omissions  to  whii  I 
have  directed  attention.  If  this  be  so,  it  will  depend  npoalk 
narrative  given  in  thia  record  of  the  original  transaction  vi 
that  by  which  the  assignee,  the  pursuer,  acquired  right  to  i. 
how  far  it  iB  relevantly  alleged  as  a  ground  of  acti<HL  TW 
statement  on  record  puts  the  nature  of  this  document  hej^ 
a)l  question,  and  the  course  of  legal  decision  in  regard  to  vm 
scrip  or  warrants,  as  tbey  are  called,  explains  what  the  docf- 
ment  really  means.  In  the  case  of  Dixon  v.  Bovill,  decided  in  tb 
House  of  Lords  in  1357  (1  M'Q.  1),  the  Lord  Chancellor  took  oo» 
alou  to  exprcm  an  opinion,  although  the  point  was  not  neoeMV! 
for  the  decision  of  that  case,  that  warrants  granted  by  iroo  msken 
to  purchasers  did  not  pass  the  property  by  simple  indomtiai 
by  tbe  original  creditor,  and  a  doubt  even  if  any  right  to  tto 
original  contract  was  thereby  transferred.  Accordingly  in  ^ 
iron  trade  it  baa  been  usual  ever  since  to  combine  with  ^ 
indorsation  an  acknowledgment  by  the  maker  in  favour  of  ^ 
indorsee,  and  there  is  no  reason  to  question  that,  viewed  in  t^ 
light,  sneh  a  writing  as  that  now  before  us,  combined  with  tk 
previous  contract  and  indorsation,  would  constitute  a  valid  a^ 
binding  agreement.  The  statement  ou  the  record  entirely  bflii 
out  tbe  outline  which  I  have  now  given.  It  will  be  foindii 
ISth,   14tb,  and   15tb  articles  of  the  oondeaceBdeac^  iM 
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contaia  the  allegation  of  usage  of  trade  founded  on.  The  state- 
ment commences  thus  :  "  On  a  sale  being  completed,"  and  then 
the  article  goes  on  to  describe  the  course  which  is  followed 
when  iron  has  been  purchased  and  not  delivered.  It  is  said 
"when  immediate  delivery  is  not  required  by  the  purchaser, 
but  he  wishes  to  have  a  voucher  which  he  may  use  with  his 
banker  or  otherwise,  he  obtains  from  the  iron-master  docu- 
ments called  in  the  trade  makers*  obligations,  or  pig  iron  scrip, 
expressed  in  the  following  or  similar  terms  "—{Reads  the  terms). 
This  is  an  averment  of  usage  in  regard  to  the  purchase  of  iron, 
and  refers  solely  to  ordinary  transactions  of  sale  for  a  price  ; 
and  so  clear  is  this  made  on  the  record  that  in  the  1 5th  article 
it  is  alleged  that  such  makers*  acknowledgments  as  that  of 
which  the  form  is  given  *'  imported  to  all  persons  dealing  with 
them  that  the  price  of  such  iron  had  (previous  to  the  issue  of  the 
documents)  been  paid  or  settled  for  to  the  satisfaction  of  the 
granters." 

According  to  this  statement  the  writing  founded  on  imports 
that  there  had  been  an  antecedent  sale,  that  there  had  been  a 
price  which  had  been  paid,  and  that  the  right  to  the  contract 
of  sale  had  been  assigned  to  the  person  named  in  it.  But  un- 
fortunately for  the  pursuer  not  only  is  no  antecedent  sale 
averred,  but  it  is  distinctly  set  out  that  there  never  was  an 
antecedent  sale.  In  the  26th  article  of  the  condescendence  the 
pursuer  makes  this  statement :  "  In  fact  the  said  obligation  or 
scrip-note  was  one  of  those  which  had  been  issued  by  the  firm 
of  *  William  Dixon'  for  the  purpose  of  enabling  Campbell  Brothers 
to  obtain  an  advance  of  money  on  it,  and  it  has  been  taken 
into  account  in  the  settlement  of  accounts  between  the  two 
firnnii."  Campbell  Brothers  were  the  sons  of  John  Campbell, 
'William  Dixon's*  managing  agent.  It  thusappears  that  thedocu- 
ment  falsely  imported  that  it  was  granted  in  the  ordinary  course 
of  business.  It  had  not  the  character  which  the  usage  of  trade 
alleged  would  have  implied  from  its  terms.  While  pretending 
to  represent  a  real  transaction  it  >ras  issued  for  no  other  purpose 
but  to  enable  Campbell  Brothers  to  raise  money  on  it.  It  is 
not  said  that  Campbell  Brothers  ever  had  a  transaction  in 
respect  of  this  iron  with  *  William  Dixon  ; '  neither  is  it  said  that 
any  contract  with  William  Dixon  was  ever  indorsed  or  trans- 
ferred to  the  pursuer. 

It  was,  however,  pleaded  for  the  pursuer,  that  although  such 
was  the  real  nature  of  this  obligation,  the  pursuer  took  it,  and 
was  entitled  to  take  it,  in  good  faith,  beUeving  that  it  was  what 
it  purported  to  be.  I  may  remark  that  while  the  form  given 
in  article  13  expresses  f.  o.  b.  (free  on  board),  signifying  that 
the  price  had  been  satisfied,  that  expression  is  omitted  in  the 
voucher  before  us,  a  fact  which  should  at  least  have  put  the 
pursuer  on  his  inquiry.  But  the  matter  is  made  perfectly  clear 
by  the  statements  contained  in  Article  24  and  the  first  sentence 
of  Article  25  of  the  Condescendence — {Reads).  It  thus  appears 
that  this  was  a  loan  transaction  in  which  this  document  was 
given  as  a  collateral  security  for  Campbell  Brothers,  that  the 
loan  was  to  be  repaid  in  two  days,  that  if  Campbell  Brothers 
did  not  pay  the  money  the  obligation  was  to  be  taken  up  by 
the  makers — in  other  words,  that  it  never  was  intended  that 
any  iron  whatever  should  be  delivered,  but  that  William  Dixon 
should  pay  to  the  pursuer  £1875  if  Campbell  Brothers  failed 
to  pay  that  sum. 

It  is  manifest  that  this  transaction  was  entirely  beyond  the 
scope  of  John  Campbell's  agency,  as  it  was  beyond  the  power  of 
the  trustees  to  sanction  it.  It  was  in  fact  little  less  than  a 
fraud.  An  attempt  is  made  on  the  record  to  show  that  a  course 
of  dealing  of  this  kind  between  John  Campbell,  the  agent,  and 
his  sons  Campbell  Brothers  had  been  in  use  to  be  carried  on 
for  some  time.  I  disregard  entirely  the  allegations  on  the 
record  relative  to  the  alleged  knowledge  of  one  or  other  of  the 
trustees  that  such  things  were  done.  They  are  far  too  vague 
to  be  of  any  moment,  even  if  the  trustees  had  power,  which 
they  clearly  had  not,  to  give  such  authority.  At  aU  events, 
no  authority  would  be  sufficient  which  was  not  given  in  the 
individual  case.  But  I  look  upon  the  allegation  that  the  pur- 
suer was  cognisant  of  this  course  of  dealing,  as  entirely  fatsd  to 
his  case.  It  proves  that  he  knew  that  this  document  was  not 
granted  in  the  ordinary  course  of  trade,  but  was  granted  for  a 
purpose  entirely  beyond  the  legitimate  functions  of  Campbell, 
and  inconsistent  with  the  honest  discharge  of  biB  duty.  I  am 
therefore  of  opinion  that  the  action  ought  to  be  dismissed. 


Lord  Cowan. — ^The  summons  concludes  for  decree  against 
the  defenders  to  deliver  750  tons  pig-iron  in  terms  of  the  delivery 
order  granted  by  the  Company  of  •*  William  Dixon,"  and 
signed  "pro  Wm.  Dixon,  John  Campbell ;"  and  further  concludes 
for  damas^es  caused  to  the  pursuer  by  the  defender's  failure  to 
deliver  said  iron  in  May  1866,  with  interest.  The  summons  is 
dated  14th  December  1872. 

The  defence  to  this  action  ia  that  no  relevant  statement  is 
made  to  support  the  conclusions,  that  the  defenders  are  under 
no  obligation  to  deliver  pig-iron  to  the  pursuer  and  that  the 
document  libelled  on  was  granted  by  John  Campbell  without 
authority  and  gratuitously  and  fraudulently. 

The  nature  of  the  transaction  averred  in  the  record  under 
which  the  pursuer  obtained  the  obligation  on  which  he  founds 
requires,  in  the  first  place,  to  be  carefully  observed.  After 
explaining  the  position  of  John  Campbell  as  the  manager  of  the 
commercial  department  of  the  firm  of  **  William  Dixon  "  and  the 
formation  of  the  Company  of  "  Campbell  Brothers  "  by  two  sons 
of  John  Campbell,  the  stoppage  of  that  firm  in  1864  and  their 
ultimate  sequestration  in  May  1856,  the  pursuer  explains  in  his 
condescendence  the  manner  in  which  he  obtained  the  obligation 
on  which  his  claim  is  rested.  It  is  alleged  in  articles  24,  25, 
and  26,  that  in  May  1866  Campbell  Brothers  applied  for  an 
advance  or  loan  of  £1875,  on  750  tons  of  pig-iron,  and  offered 
as  security  the  obligation  of  the  defender  ^*  William  Dixon" 
for  that  amount ;  that  this  application  for  a  loan  was  made  on 
the  distinct  statement  that  the  sum  was  required  for  two  days 
only,  and  that  if  not  then  repaid,  it  would  be  so  by  the 
defenders  and  the  obligation  taken  up  by  them,  and  that,  the 
pursuer  having  agreed  to  grant  the  said  loan,  he  advanced  the 
required  sum  and  received  in  exchange  the  obligation  in  question  ; 
and  it  is  further  alleged  that  the  said  obligation  was  one  of 
those  which  had  been  issued  by  the  firm  of  *'  William  Dixon" 
for  the  purpose  of  enabling  Campbell  Brothers  to  obtain 
advances  of  money.  The  transaction  thus  alleged  appears  to 
me  nothing  else  than  an  allegation  of  a  loan  of  money  made  by 
the  pursuer  to  Campbell  Brothers  for  the  repayment  of  which 
the  obligation  in  question  was  undertaken  to  be  given  as  security. 
No  transaction  whatever  as  for  the  purchase  or  sale  of  pig-iron 
is  alleged  to  have  taken  place  between  the  pursuer  and  the 
firm  of  '*  William  Dixon."  Nay,  no  specific  transaction  as  for  the 
purchase  of  iron  is  alleged  to  have  occurred  between  Camp- 
bell Brothers  and  the  firm  of  "William  Dixon,"  the  obligation 
to  deliver  which  could  be  made  the  subject  of  transfer  to  the 
pursuer  by  assignation.  The  document  sets  forth  what  the  truth 
of  the  transaction  as  explained  by  the  pursuer  himself  shows  to 
be  fictitious,  viz.,  that  **  William  Dixon"  held  pig-iron  belonging  to 
the  pursuer.  And  further,  there  is  no  allegation  whatever, 
and  the  pursuers'  own  statement  forbids  the  inference  that  in 
return  for  the  obligation  libelled  the  firm  of  **  William  Dixon" 
received  any  consideration  whatever.  The  transaction  stands 
out  clearly  and  undisguisedly  simply  as  a  loan  of  money  by  the 
pursuer  to  Campbell  Brothers,  in  security  of  which  the  latter 
were  to  obtain  and  hand  to  the  pursuer  an  obligation  in  the 
terms  libelled,  bearing  to  be  executed  for  the  firm  of  "  William 
Dixon"  by  John  Campbell,  the  father  of  the  two  brothers 
Campbell  And  thus,  without  any  transaction  as  to  pig-iron 
with  either  of  the  parties  to  the  loan,  and  without  any  money 
payment  or  other  consideration,  the  firm  of  William  Dixon  is 
alleged,  by  the  signature  of  J.  Campbell  to  the  document 
in  question,  to  have  become  bound  to  deliver  750  tons  of  pig- 
iron. 

After  careful  consideration  of  all  the  averments  in  the  record  I 
can  discover  no  sufficient  ground  set  forth  to  support  this  action 
against  the  defenders  on  the  ground  of  their  manager  John 
Campbell  having  had  power  and  authority  to  grant  such  an 
obligation  in  the  circumstances  set  forth. 

The  authority  vested  in  John  Campbell  in  the  affairs  of 
William  Dixon  is  set  forth  in  article  12  of  the  record.  It  is 
averred  that  he  was  authorized  to  exercise  every  power  connected 
with  the  conmiercial  department  of  the  business ;  in  particular, 
in  connexion  with  the  disposal  and  delivery  of  the  pig-iron 
made  at  the  works ;  that  he  had  power  to  grant  all  documents 
required  by  usage  of  trade  in  connexion  therewith,  including 
makers'  obligation^  for  delivery  of  pig-iron  "  and  the  raising  of 
money  by  pledging  iron  warrants."  And  in  article  14,  that  the 
firm  through  their  manager  issued  makers*  obligations  for  iron  aa 
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part  of  their  ordinary  business  transactions,  and  further,  that  such 
acknowledgments  or  obligations  for  delivery  of  pig  iron  were 
granted  in  favour  of  third  parties,  to  whom  the  original  holder 
of  the  firm's  obligation  had  transferred  his  right.  These  are  the 
allegations  in  reference  to  the  powers  and  authority  of  John 
Campbell  to  grant  the  obligation  in  question  so  as  to  bind  the 
firm  of  William  Dixon.  But  having  regard  to  the  position  thus 
occupied  by  their  manager,  it  was  an  abuse  of  his  power  and 
outwith  his  authority  to  grant  an  obligation  to  deliver  iron 
simply  in  security  of  a  loan  of  money  obtamed  by  Campbell 
Brothers  from  the  pursuer.  And  I  cannot  hold  that  the  sub- 
sequent averments  in  this  record,  implying  that  John  Campbell 
had  acted  in  a  similar  manner  with  reference  to  other  parties 
after  the  sequestration  of  Campbell  Brothers,  can  at  all  affect 
the  relevancy  of  the  present  action  or  the  sufficiency  of  the 
document  founded  on  to  infer  obligation  against  the  firm  of 
William  Dixon.  The  repetition  of  unauthorized  acts  of  the  same 
kind  will  not  support  the  legality  of  such  acts.  Nor  can  any 
usage  of  trade  be  admitted  to  probation  to  the  effect  of  support- 
ing transactions  which  are  in  themselves  vitimis  and  illegal. 
No  power  or  authority  in  John  Campbell  to  bind  the  firm  of 
William  Dixon  to  secure  loans  of  money  to  Campbell  Brothers 
or  any  other  parties  is  ever  alleged  in  this  record.  And  yet 
that  is  the  true  character  of  the  transaction  in  support  of  which 
the  pursuer  founds  upon  the  obligation  libelled.  The  granting 
of  writings  to  serve  as  cautionary  obligations  is  altogether 
beyond  the  power  of  a  commercial  manager  occupying  the 
position  here  assigned  to  John  Campbell;  for  even  a  partner 
could  not  do  so  to  bind  the  firm  in  any  question  with  a  third 
party  taking  such  cautionary  obligation  without  the  express 
sanction  of  the  firm. 

On  the  grounds  now  stated,  and  those  which  your  Lordship  has 
so  fully  explained,  and  in  which  I  concur  generally,  I  am  of  opi- 
iiion  that  the  interlocutor  of  the  Lord  Ordinary  should  be  recalled 
and  this  action  dismissed  ;  and  in  so  dealing  with  it  it  appears 
to  me  that  we  shall  act  substantially  on  the  principles  recognised 
in  the  similar  case  of  Colvin  referred  to  by  the  Lord  Ordinary. 

Lord  Benholhe. — In  this  case,  after  very  anxious  considera- 
tion, I  have  come  to  the  conclusion  that  it  cannot  be  well  dis- 
tinguished from  the  case  of  Colvin.  I  confess  that  my  thoughts 
were  set  in  the  right  groove  by  the  observations  of  the  Lord 
President  in  that  case,  in  which  he  contrasts  the  case  before  him 
with  another  case,  or  another  set  of  cases,  which  might  have 
been  laid  before  the  Court.  His  Lordship  says  at  page  613  of 
the  fifth  volume  of  Macpherson  : — "  Now,  there  may  be  circum- 
stances in  which  such  a  document  as  this  may  form  a  good  ground 
of  action.  There  are  many  circumstances  in  which  such  a  docu- 
ment standing  by  itself,  and  being  the  sole  obligation  as  be- 
tween the  ironmaster  and  the  jiarty  suing  upon  it,  might  afford 
sood  ground  of  action.  In  the  first  place,  an  obligation  of  de- 
livery of  this  kind,  given  by  the  ironmaster  to  a  person  purchas- 
ing iron  from  him,  might  be  transferred  by  assignation  to  a  third 
party,  and  the  assignee  might  raise  an  action  on  that  obligation 
of  delivery  against  the  ironmaster.  He  no  doubt  would  be  liable 
to  be  met  by  the  exceptions  pleadable  against  the  party  from 
whom  he  acquired  it ;  but  still,  so  far  as  the  relevancy  of  his 
action  is  concerned,  I  should  not  expect  him  to  say  much  more 
than  that  this  was  an  obligation  for  delivery  of  pig-iron  which 
had  been  received  by  Messrs.  Campbell  Brothers,  or  whoever 
the  party  might  be,  in  the  ordinary  course  of  trade  from  Dixon, 
and  that  it  had  been  sold  and  assigned  by  them,  and  that  he 
sued  as  the  assignee  of  Campbell  Brothers.  Or  even  this  case 
may  be  supi>osed — that  Campbell  Brothers  having  bought  from 
Dixon  a  certain  quantity  of  iron,  immediately  entered  into  a 
contract  of  sub-sale  with  Colvin,  and  sold  the  same  iron  to  him, 
and  to  prevent  circuity  asked  Dixon,  as  the  original  seller,  to 
grant  an  obligation  of  delivery  to  the  sub-vendea  An  action 
raised  upon  such  a  document  as  this,  in  these  circumstances, 
would  also  be  very  easily  stated,  and  very  easily  sustained,  as 
regards  relevancy.  But  the  essential  difference  of  these  oases  and 
the  present  is  this,  that  in  these  cases  the  pursuer  of  the  action 
would  set  himself  out  distinctly  in  his  character  of  assignee  or  sub- 
vendee — acharacter  which,  existing  in  him,  necessarily  implies  the 
existence  of  two  contracts  of  sale,  one  from  Dixon  to  the  party 
from  whom  the  pursuer  acquired,  and  the  other  from  that  party 
to  the  pursuer.    But  in  the  present  case  there  is  nothing  of  that 


sort  There  is  a  complete  blank  in  point  of  averment  betwca 
the  pursuer  and  Dixon,  and  the  only  way  in  which  that  blank 
is  sought  to  be  filled  up  is  by  saying, "  there  was  a  contraict  between 
me  and  Campbell  Brothers;  but  as  to  the  relation  betveea 
Campbell  Brothers  and  Dixon  I  know  nothing."  The  distioe- 
tion  here  brought  out  by  the  Lord  President  is  of  g^eat  im- 
portance. Here  we  find  that  the  document  in  question  doei 
not  indicate  a  sub-sale.  It  is  directly  granted  to  this  person,  sod 
that  puts  him  under  the  necessity  of  showing  that  with  bin 
there  was  an  onerous  transaction.  Now  the  only  onerous  tnas- 
action  which  can  be  pretended  is  not  for  value  given  to  Dixoa, 
but  to  Campbell  Brothers — sonsof  the  John  Campbell  who  granted 
this  document.  The  course  of  argument  which  this  necessitates 
was  not  admitted  in  the  case  of  Colvin ;  therefore  I  cannot  see  thit 
the  Lord  Ordinary  has  pointed  out  any  such  important  diatiB& 
tion  between  this  case  and  the  former  one»  in  point  of  avermest, 
as  to  enable  me  to  come  to  a  different  conclusion. 

Lord  Neaves. — I  have  arrived  at  the  same  conduaioa  m 
your  Lordships.   The  general  aspect  of  such  cases  as  this  has  bees 
previously  considered  with  care.  As  to  the  case  of  Ck>lTin«  I  ooncv 
in  the  views  expressed  by  the  Lord  President.    They  are  exhaw- 
tive,  clear,  and  as  I  think,  conclusive.  Therefore  it  i4>peani  to  me 
that  the  only  point  we  have  to  consider  here  is,  whether  the  aver- 
ments now  inserted  in  this  record,  for  the  purpose  of  remedjisg 
what  was  objectionable  or  defective  in  the  fornter  case,  are  sudi  m 
ought  to  alter  the  result.    I  do  not  think  they  are.    I  think  tkst 
this  case  is,  perhaps,  more  defective  than  Colvin^s.     It  ii  i 
singular  case,  and  it  leads  one  to  look  at  the  principles  of  lav 
applicable  to  this  matter  with  considerable    closeness.    Tbe 
Romans  had  what  is  called  a  "Literarum  Obligatio,**  wkick 
jonstituted  an  obligation  by  the  mere  interchange  or  delivery  el 
a  writing  containing  certain  statements,  but,  as  I  nndeistttd, 
the  law  of  Scotland  has  no  such  thing  as  a  proper  "  Literaraa 
Obligatio."     Erskine  so  puts  it.     He  says  *'By  the  usage  d 
Scotland  all  written  obligations,  and  particularly  bonds  for  sqim 
of  money,  are  founded  on  a  prior  contrtiet,  and  so  have  a  caiiM 
antecedent  to,  and  distinct  from  the  obligations  themselves,  asd 
are  therefore  effectual"     In  some  respects  that  gives  an  adrss- 
tage  to  the  party  founding  on    the  written  obligation ;  hut  ii 
other  respects  it  requires  it  to  be  supported  by  some  aoteee- 
dent  contract  or  transaction,  and  the  document  is  invalid  unksi 
it  represents  such  a  prior  contract.     It  is  the  record  in  one 
sense ;  in  another  sense  it  is  the  constitution  of  an  obligatko, 
because  it  is  contemporaneous  evidence  of  the  contract  entered 
into  between  the  parties,  reduced  to  writing.     Now,  what  kind 
of  contract  was  entered  into  between  the  parties  here  ?    We 
have  no  statement  of  it  on  record,  nor  does  the  document  itielf 
explain  it.     I  do  not  know  what  the  contract  is  or  is  said  to  be, 
and  when  we  come  to  look  at  the  case  from  some  other  pointi 
of  view,  we  see  how  anomalous  and  heterogeneous  it  is  in  every 
way.  Supposing  William  Dixon's  firm  had  actually  delivered  ints 
to  the  pursuer,  what  would  have  been  the  contract  under  wbidi 
he  received  it  ?    Would  he  have  become  proprietor  of  the  iron  ? 
And  if  so,  how  ?     The  Dixons  were  proprietors  before,  and  if 
they  gave  it  to  him,  he  would  have  come  to  have  a  right  of  some 
soi-t,  but  not  that  of  property,  for  that  would  have  been  contrary 
to  the  intention  of  the  parties.     He  would  have  become  a  sort 
of  pledgee,  not  by  the  pledge  of  Dixon,  but  by  the  pledge  of 
another  party  who  never  bad  possession  himself.     That  woaid 
be  a  very  anomalous  position.     It  is  not  the  execution  of  a  sale 
between  Dixon  and  Hamilton,  and  it  has  not  the  appearance  of  i 
sale.     The  sale  was  not  direct  from  one  party  to  another.    U 
was  a  transference  of   a  sort  which,  by  the  delivery  of  this 
iron,  if  it  took  place,  was  to  divest  the  firm  of  ''William  Dixon**  of 
their  property  in  the  iron,  and  to  invest  Hamilton  with  some  rig^t 
in  it ;  but  where  would  the  property  be  ?     The  property  of  tbe 
iron  would  be  in  these  intermediate  people,  Campbell  Brothers, 
and  in  this  way  it  would  be  a  pledge  by  ''William  Dixon,"  who 
would  divest  himself  of  ownership,  by  putting  the  iron  into  the 
bands  of  Hamilton  as  pledgee.     That  is  a  very  anomalous  pro> 
ceeding,  and  it  requires  to  be  looked  at  with  great  sospidos. 
"  William  Dixon  "  could  not  be  divested  of  the  real  right  of  pro- 
perty except  in  so  far  as  they  invested  some  other  party;  it 
being  remembered    that  moveable  property  by   the  law  ef 
Scotland  is  only  transferred  by  tradition,  and  of  courts  bj 
tradition  inferring  the  transference  of  the  dowdmmwK 
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It  is  very  important  to  observe  that  the  transaction 
upon  the  face  of  the  document  did  not  relate  to  any  definite 
or  specific  quantity  of  iron,  and  for  this  obvious  reason  that 
upon  the  face  of  the  document  Dixon,  pnd  Campbell  who 
represented.  Dixon,  kept  the  choice  of  the  brand  in  their  option. 
There  was  nothing  specific.  There  was  merely  a  general  pro- 
mise, as  it  were,  or  rather  declaration  that  he  held  at  the  credit 
of  that  party  a  quantity  of  iron  not  specified,  of  which  a  certain 
number  of  tons  might  be  delivered  of  one  brand,  or  of  the  other 
brand,  in  the  option  of  the  party  who  was  to  hold.  That  is  a 
very  anomalous  position.  There  is  nothing  said  about  the  price 
or  consideration  of  any  kind.  It  is  not  said  that  the  price  is 
paid,  and  even  the  usual  style  is  not  observed,  as  to  its  being 
"free  on  board,'*  and  in  that  way  we  have  a  document  which 
does  not  do,  what  I  take  it  Erskiue's  law  implies,  viz.,  set  forth 
an  antecedent  contract  in  such  a  way  as  to  be  regular  and  en- 
forceable. It  is  an  attempt  to  do  in  shorthand  two  anomalous 
and  incompatible  things.  It  is  not  pretended  that  there  was  a 
contract  of  sale  between  Campbell  Brothers  and  Dixon,  and  it 
does  not  appear  what  the  prices  settled  were,  and  it  just  comes 
to  this,  that  the  transaction  was  either  a  manifest  fraud  against 
his  own  employers,  or  it  was  a  falsehood  and  act  of  deceit  prac- 
tised by  John  Campbell  upon  the  pursuer,  who  was  led  to  believe 
in  some  way  or  other  that  there  was  a  transaction  in  iron  when 
there  was  not,  and  that  Dixon  and  Company  were  going  to  give 
away  their  iron  upon  the  act  of  their  manager  for  a  debt  of 
auDther  man.  Into  these  circumstances  Mr.  Hamilton  made  no 
inquiry,  and  I  cannot  imagine  that  any  allegations  which  he 
makes  are  relevant  to  support  the  view  that  a  manager  of  that 
description,  without  a  mandate  to  do  so,  could  give  away  the 
property  of  that  Company  without  any  consideration  whatever.  If 
Mr.  Hamilton  could  prove  that  Campbell  Brothers  had  a  just 
claim  to  that  iron,  it  might  be  that  the  transference  of  it  might 
be  effected  in  that  anomalous  way ;  he  might  have  been  in  the 
position  of  enforcing  Campbell  Brothers*  contract  against  Dixoo ; 
but  then  there  is  no  such  contract  between  the  parties,  but  the 
document  in  question,  that  I  can  see,  and  I  consider  it  to  be  not 
binding  upon  them  and  not  enforceable,  and  none  of  the  allega- 
tions which  are  made  are  so  expressed  as  to  get  over  this  pecu- 
liarity. 

This  interlocutor  was  pronounced  : — 

*' Recall  the  interlocutor  reclaimed  against:  Find  that  the 
pursuer's  statements  are  irrelevant  to  support  the  conclusions  of 
the  summons :  Therefore  dismiss  the  action,  and  decern.** 

AcL  Solicitor-General  (Clark  Q.C.),  Balfour;  Webster  and  Will, 
S..S.C.  Agents. — AU,  Lord  Advocate  (Young,  Q.C.),  R.Johnstone; 
Melville  and  Lindesay,  W.S.  Agents, — R.  Clerk.  h.j. 
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FIRST  DIVISION. 

Special  Case — Alexander  Macdonald  Sanderson 
and  Others. 

Succession — Vesting  a  morte  testatoris — Besid^ie — Nomiuation 
legatees — Survivorship — Special  legacy — A  husband  and  wife 
executed  a  trust-disposition  and  settlement,  on  the  narrative 
that  they  had  not  entered  into  a  contract  of  marriage,  where- 
by they,  after  making  certain  provisions  for  children,  and 
reserving  a  liferent  to  the  survivor  of  themselves,  provided 
that  in  the  event  of  there  being  no  issue  of  the  marxdage, 
the  residue  of  the  estate  of  the  husband  should  be  paid  to  the 
children  of  his  sister,  with  a  clause  of  survivorship.  A  right 
was  reserved  to  the  husband,  in  the  event  of  there  being  no 
children  of  the  marriage,  to  dispose  in  any  way  of  the  fee  of 
his  property  by  any  writing  under  his  hand,  as  also  a  power 
to  revoke  by  a  writing  under  the  hands  of  either  of  the 
spouses,  except  as  regarded  the  liferent  to  the  survivor. 
There  was  no  issue  of  the  marriage,  and  at  a  later  date  the 
husband  executed  a  codicil,  whereby  he  bequeathed  five  bank 
shares  to  the  five  sons  of  bis  sister  naminaiim.  Thereafter 
the  husband  executed  another  codicil,  wherein  he  stated  that 
he  was  "  so  much  gratified  by  the  conduct "  of  one  of  his 
nephews,  that  he  bequeathed  to  him  two  shares  of  another 
bank,  adding,  **  and  failing  him  by  death,  '*  to  two  other 
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nephews  nominalim.     The  husband  predeceased  his  wife,  who 
liferented  the  whole  estate.    The  nephew  named  in  the  second 
codicil  predeceased  the  liferentrix.     After  the  death  of  the 
liferentrix,  Jield  in  a  question  between   the  children  of  the 
husband's  sister  who  had  survived  the  liferentrix  and  the 
widow  and  executrix  of  the  nephew  who  had  been  named  as 
legatee  in  the  second  codicil,  (1.)  that  the  five  bank  shares 
bequeathed  in  the  first  codicil  vested  a  morte  testatoris,  the 
legatees  having  been  called  nominatim  and  not  as  a  class ; 
(2.)  that  the  two  bank  shares  bequeathed  in  the  second  codicil 
also  vested  a  morte  testatoris,  these  shares  having  been  re- 
moved from  residue  as  a  special  legacy  for  a  special  reason  ; 
(3.)  that  the  shares  of  residue  did  not  vest  until  the  death  of 
the  liferentrix. 
Mr.  i^LEXANDER  Macdonald,  Principal  Keeper  of  the 
Register  of  Deeds,  residing  in  Regent  Terrace,  Edinburgh, 
and  Mrs.  jQlizabeth  Ewart  or  Macdonald,  his  wife,  executed 
a  mutual  trusted isposition  and  settlement  (prepared  by  Mr. 
Macdonald  himself),  dated  5th  July  1837,  whereby,  on  the 
narrative  that  they  had  entered  into  no  contract  of  mar- 
riage, and  were  resolved  to  settle  their  affairs  in  such  a 
manner  as  to  prevent  all  disputes  after  their  deaths,  they 
gave,  granted,  assigned,  and  disponed  to  certain  trustees 
their  whole   heritable   and  moveable   property  of  every 
description  in  trust  for  the  following  purposes,  viz. : — 

<*  First,  That  our  said  trustees  or  trustee  shall,  out  of  our  said 
respective  means  and  estate  hereby  conveyed,  pay  all  our  respec- 
tive just  and  lawful  debts  and  funeral  charges,  together  with  the 
expenses  of  executing  the  said  trust :  Secondly,  That  our  said 
trustees  or  trustee  shall  pay  over  to  the  survivor  of  us  the  whole 
yearly  produce  of  the  means  and  estate,  real  and  personal,  which 
may  belong  to  the  predeceaser  of  us  at  the  x)eriod  of  his  death  or 
her  death,  excepting  always,  in  the  event  of  there  being  no 
children  of  the  said  marriage  alive  at  the  death  of  me,  the  said 
Alexander  Macdonald,  or  in  the  event  of  there  being  children 
then  alive  and  of  their  dying  afterwards  without  lawful  issue, 
the  yearly  produce  of  the  sum  which  the  said  trustees  or  trustee 
may  recover  under  a  policy  of  insurance  on  my  life  with  the 
Imperial  Life  Insurance  Company  of  London,  which  they  shall 
in  either  of  these  exents,  apply  in  manner  after  mentioned ; 
Thirdly,  That  upon  the  death  of  the  survivor  of  us  our  said 
trustees  or  trustee  shall  pay  or  make  over  the  whole  of  the  said 
funds  which  may  have  belonged  to  either  or  both  of  us  to  any 
child  or  children  to  be  procreated  between  us  in  such  propor- 
tions as  we  shall  direct  by  any  joint  writing  under  our  hands 
during  our  joint  lives,  or  by  any  writing  under  the  hand  of  me, 
the  said  Alexander  Macdonald,  in  case  1  may  survive  the  said 
Mrs.  Elizabeth  Ewart  or  Macdonald,  and  failing  such  writing, 
then  equally  amongst  them,  share  and  share  alike ;  declaring 
that  the  said  shares  shall  become  payable  or  be  made  over  to 
the  said  children,  if  sons,  upon  their  attaining  majority,  and 
if  daughters,  upon  their  attaining  majority  or  oeing  married, 
whichever  of  these  events  may  first  happen  ;  and  further  declar- 
ing that  our  said  trustees  or  trustee  shall  be  entitled  to 
employ  the  annual  produce  or  income  of  each  share  in  the  main- 
tenance and  education  of  the  said  children  respectively  until 
the  principal  shall  become  payable  or  be  made  over  to  them,  and 
with  power  to  the  said  trustees  to  advance  to  each  child  such 
part  of  their  provisions  as  to  our  said  trustees  shall  seem  proper 
for  fitting  them  out  and  advancing  them  in  life,  before  the 
periods  above  mentioned  ;  and  declaring  that  in  case  any  of  the 
said  children  shall  die  before  the  term  of  payment  above  men 
tioned  without  leaving  lawful  issue  of  their  bodies,  then  and  in 
that  case  the  share  of  such  deceaser  or  such  x>art  thereof  as  may 
not  have  been  expended  in  fitting  them  out  in  life  shall  be 
divided  amongst  the  survivors,  share  and  share  alike,  and  shall 
be  payable  or  be  made  over  at  the  same  terms,  and  in  the  same 
manner  with  their  original  share  :  Fourthly,  That  in  the  event 
of  there  being  no  children  of  the  said  marriage  existing  at  the 
death  of  me,  the  said  Alexander  Macdonald,  or  in  the  event  of 
there  being  children  then  alive,  and  of  their  dying  afterwards 
without  lawful  issue,  the  said  trustees  or  trustee  shall  invest 
the  whole  sum  which  they  may  recover  under  a  policy  of 
insurance  effected  on  the  life  of  me,  the  said  Alexander 
Macdonald,   with  the  Imperial  Life  Insorance  Ck>mpany  of 
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London,  in  such  security  as  they  shall  deem  most  advisable,  and 
shall  apply  the  yearly  produce  thereof  for  the  education  of 
Alexander  Macdonald  Sanderson,  my  nei>hew,  son  of  the  said 
Henry  Handerson,  until  he  attain  majority,  at  which  period 
they  shall  make  over  the  principal  sum  thereof  and  any  savings 
of  interest  to  Him,  and  in  the  event  of  his  dying  before  majority 
without  leaving  lawful  issue  of  his  body,  then  the  said  principal 
sum,  and  the  interest,  in  so  far  as  it  may  not  have  been  applied 
towards  his  education,  shall  form  part  of  the  residue  of  my 
estate,  and  shall  be  disposed  of  in  manner  after  mentioned : 
Fifthly f  That  in  the  event  of  there  being  no  issue  of  the  said 
marriage  axisting  at  the  death  of  the  survivor  of  us,  or  failing 
such  issue  afterwards,  then  and  in  that  case  our  said  trustees 
or  trustee,  upon  the  death  of  such  survivor  or  the  failure  of  such 
issue,  shall  pay  or  make  over  the  whole  property,  real  and  per- 
sonal, which  may  have  belonged  to  me,  the  said  Alexander 
Macdonald,  at  my  death,  in  such  way  and  manner  as  I  may 
direct  by  any  writing  under  my  hand,  however  informal,  and 
failing  such  writing,  or  after  the  i)urpose8  of  any  such  writing 
are  provided  for,  that  our  said  trustees  or  trustee  shall  pay  an 
annuity  of  £10  sterling  to  my  niece,  Johnina  Macdonald,  until 
she  attain  the  age  of  twenty-one  years  complete,  and  that  half- 
yearly  at  two  terms  in  the  year,  Whitsunday  and  Martinmas, 
beginning  the  first  term's  payment  thereof  at  whichever  of  these 
terms  shall  first  happen  after  the  death  of  the  survivor  of  us, 
and  continuing  half-yearly  thereafter  at  each  succeeding  term 
until  she  shall  have  attained  the  age  of  twenty-one  years  com- 
plete ;  and  after  the  foresaid  purposes  are  provided  for  I  direct 
and  appoint  my  said  trustees  or  trustee  to  pay  or  make  over  the 
whole  residue  or  remainder  of  my  said  property,  both  heritable 
and  moveable,  real  and  personal,  to  and  in  favour  of  the  whole 
children  procreated  or  to  be  procreated  of  the  marriage  between 
the  said  Henry  Sanderson  and  Mrs.  Agnes  Thorn  or  Sanderson, 
his  wife,  my  sister,  share  and  share  alike  ;  declaring  that  the  said 
shares  shall  become  payable,  or  be  made  over  to  the  said  chil- 
dren, if  sons,  upon  their  attaining  majority,  and  if  daughters 
npon  their  attaining  majority  or  being  married,  whichever  of. 
these  events  shall  first  happen  ;  and  declaring  that  our  said 
trustees  or  trustee  shall  be  entitled  to  employ  the  annual  pro- 
duce or  income  of  eack^hare  in  the  maintenance  and  education 
of  the  said  children  until  the  principal  shall  become  payable,  or 
be  made  over  ;  and  with  power  to  the  said  trustees  to  advance 
to  each  child  such  part  of  their  provisions  as  to  our  said  trustees 
shall  seem  proper  for  fitting  them  out  and  advancing  them  in 
life  before  the  periods  above  mentioned  ;  and  declaring  that  in 
case  any  of  the  said  children  shall  die  before  the  term  of  pay- 
ment above  mentioned  without  leaving  lawful  issue  of  their 
bodies,  then  and  in  that  case  the  share  of  such  deceaser,  or  such 
part  thereof  as  may  not  have  been  expended  in  fitting  them 
out  in  life,  shall  be  divided  amongst  the  survivors,  share  and 
share  alike,  and  shall  be  payable  or  be  made  over  at  the  same 
terms  and  in  the  same  manner  with  their  original  shares.  .   .  . 

**  And  lastly,  we  do  hereby  reserve  power  to  revoke  or  alter 
these  presents  in  whole  or  in  part  by  any  writing  under  our  re- 
spective hands,  except  in  so  far  as  regards  the  provisions  in 
favour  of  each  other,  and  of  the  children  of  the  marriage,  which 
are  hereby  declared  to  be  irrevocable,  except  by  a  joint  writing 
under  our  hands." 

On  18tb  June  1848  Mr.  Macdonald  executed  a  holo- 
graph testamentary  writing  or  codicil,  in  which,  after  de- 
claring that  certain  assets  were  the  property  of  bis  wife, 
he  directed  his  trustees  to  make  them  over  to  ber,  and 
also  made  certain  specific  legacies  of  various  articles  to 
friends,  and  added — 

"  I  further  direct  my  said  trustees  to  transfer  my  five  shares 
of  Commercial  Bank  stock  to  the  five  sons  of  Henry  Sanderson, 
surgeon,  one  to  each,  John  Thom,  Alexander  Macdonald,  Henry, 
Leslie  Moodie,  and  William  Andrew.  .  .  .  The  rest  of  my  move- 
able property,  including  money  in  the  banks,  and  all  debts 
due  to  me,  household  furniture  of  every  description,  books, 
paintings,  engravings,  Water  Company  stock,  and  fifteen  shares 
of  the  Scottish  Union  Insurance  Company,  to  be  sold  by  my 
said  trustees,  as  soon  as  convenient  after  my  death,  and  the  pro- 
ceeds to  be  equally  divided  among  the  children  of  the  said 
Henry  Sanderson." 


By  a  second  codicil  or  memorandnra  of  bequests,  dated 
27th  March  1847,  Mr.  Macdonald  bequeathed  certsin 
other  articles  to  various  individuals,  and  amongst  others, 

"to  John  T.  Sanderson,  M.D.  now  in  the  Bombay  Presidency, 
I  leave  and  bequeath  my  two  shares  of  stock  of  the  Britiih 
Linen  Company,  lately  purchased  by  me,  so  much  gratified  witk 
his  conduct  to  his  brother  Henry  of  late,  and  failing  him  l^ 
death,  to  Alexander  M.  Sanderson  and  Henry  Sandersoo,  his 
brothers." 

Mr.  Macdonald  died  on  the  23d  day  of  December  1850, 
survived  by  his  widow,  there  never  having  been  any  vasot 
of  the  marriage.  Upon  Mr.  Macdonald*s  death,  only  two 
of  the  original  trustees  accepted  of  the  trust,  and  Ukt 
afterwards,  by  deed  dated  30th  November  1861,  assumed 
Mr.  Alexander  Macdonald  Sanderson,  surgeon  in  Mii»l- 
burgh,  and  Mr.  Charles  William  Thomson,  chartered 
accountant  in  Elinburgh,  to  act  as  trustees  along  with 
them  ;  and  by  the  same  deed  they  made  over  the  whole 
trust-funds  to  themselves  and  the  assumed  trosteesw  At 
the  period  of  Mr.  Macdonald's  death,  the  following  chil- 
dren of  the  marriage  between  Mr.  Henry  Sanderson  tod 
ins  wife  were  alive,  viz.,  John  Thom  Sanderson,  Alex- 
ander Macdonald  Sanders  )n,  Henry  Sanderson,  junior, 
Leslie  Moodie  Sanderson,  William  Andrew  Sanderson,  and 
Mrs.  Mary  Sanderson  or  Paterson.  Mrs.  Macdonald  wa 
paid  by  the  trustees  the  whole  annual  produce  of  the  »Ute 
except  the  interest  of  the  sum  due  under  the  policy  <^ 
assurance  before  mentioned,  from  the  date  of  Mr.  Ml^ 
donald*s  death  till  her  own  death,  which  took  place  oo 
the  23d  day  of  May  1871.  Two  of  Mr.  and  Mrs.  Heniy 
Sanderson's  children  predeceased  Mrs.  Macdonald,  viL, 
Dr.  John  Thom  Sanderson,  who  died  in  the  East  India 
on  15th  February  1864,  having  left  a  will  dated  thedar 
of  his  death,  in  favour  of  his  wife,  Mrs.  Ann  Godden  or 
Sanderson,  now  Wardrop  ;  and  William  Andrew  Sander- 
son, who  died  on  the  1st  day  of  January  1869,  leaving  i 
will  in  favour  of  his  father,  Mr.  Henry  Sanderson. 
After  Mrs.  Macdonald's  death,  the  trustees  sold  the  heritabk 
property,  and  the  whole  personal  property  was  converted 
into  money,  with  the  exception  of  the  shares  of  theBriti^ 
Linen  Company  Bank — of  the  Commercial  Bank  of 
Scotland — of  the  Scottish  Union  Insurance  Company— 
and  of  the  Edinburgh  District  Water  Company.  Tfee 
trustees  under  Mr.  Macdonald's  settlement  were  ahont  to 
proceed  to  divide  the  whole  trust  funds,  but  they  were 
prevented  from  doing  so  by  certain  questions  which  arc« 
as  to  the  vesting  of  the  residuary  bequests  to  the  chUdr» 
of  Mr.  and  Mrs.  Henry  Sanderson,  and  as  to  the  rigbt  to 
the  bank  shares  specifically  bequeathed  in  the  codicils 
quoted. 

In  these  circumstances  a  Special  Case  was  prepared,  tka 
parties  of  the  first  part  being  the  children  of  Mr.  Henrr 
Sanderson,  who  had  survived  Mrs.  Macdonald,  and  the 
parties  of  the  second  part  being  Mr?.  Ann  Godden  or 
Sanderson  or  Wardrop,  the  widow  of  Dr.  John  Tbos 
Sanderson,  who  had  married  again,  and  her  second  hoj- 
band.  Major  Wardrop,  and  their  marriage-contract  tmsteei 

It  was  maintained  by  the  first  parties  that  the  residoeof 
the  truster's  estate,  heritable  and  moveable,  did  not  v€sl 
until  the  death  of  Mrs.  Macdonald,  the  liferentrix,  on2od 
May  1871,  and  that  the  first  parties,  as  surviving  legatees 
at  that  date,  were  entitled  to  that  residue.  It  was  mai^ 
tained  by  the  second  parties  (who  made  no  claim  to  tlit 
residue  of  the  heritable  estate),  that  the  residue  of  tk 
moveable  estate  vested  at  the  death  of  Mr.  Macdonald  oi 
23d  December  1850,  and  that  Mrs.  Wardrop  as  execatnx 
of  her  deceased  husband,  Dr.  John  Thom  SaadenoOf  vk 
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was  a  surviving  legjitee  afe  thai  date,  was  entitled  to  a 
share  of  that  residue. 

Similar  pleas  as  to  the  p^?^lwl  of  veiling  were  tnain- 
tained  by  the  first  aad  at^coul  pm  tiua  respfi^Lively,  wiih 
reference  to  the  batik  shares,  which  were  the  subject  of 
the  first  and  second  questions  in  the  case. 

The  following  w«*ro  the  qnestiotia  of  law  Bubmitted  fur 
the  opinion  and  jud^^ment  of  the  Court  i — 

**  1.  Dii  the  bequest  of  one  aharo  of  the  Commercial  Bank 
stock  to  each  of  the  hve  «oiis  nominaiim  of  Mr.  and  Mri.  Heory 
Sanderson,  vest  these  BharcB  in  tho  Aaid  autii  respectively  at  the 
death  of  Mr.  Alexander  ^Mocdonald,  the  trunter,  or  did  thiit 
bequest  not  vest  until  tUe  de^LtU  of  Mra,  Macdonold,  the  life- 
rentrix  ?  And  in  the  Ivtter  oaae,  did  tbc  bf^queat  of  one  aliar^ 
each  to  the  two  sona  {John  Tbom  Sanderson  and  WilHatn 
Andrew  Sanderson),  who  predetcaaed  Mra.  Macdcjualtl,  lap&o 
and  become  part  of  the  rojaidua  ?  "2.  Did  the  bequest  to  John 
Thorn  Sanderson  of  the  two  all  ares  of  the  British  Liueo 
Company *8  Bank  stock,  vi^at  theaa  sbiircB  in  him  at  the  dt5«Lth 
of  the  truster,  Mr.  Macdonald^  or  did  the  said  bequeat  not  vest 
till  the  death  of  the  liferentrixj  and  in  the  lattur  cane,  nre  Alex- 
ander Macdonald  Sanderson,  and  Henry  SuiMderaon,  junior,  now 
entitled  to  the  said  two  shares  a^i  conditional  iujtltutes?  3. 
Did  the  residue  of  the  moveable  estate  which  belonged  to  Mr. 
Macilonald  vest  in  the  children  of  Mr.  and  ^rra,  Henry  Snndi^r- 
■on  alive  at  the  death  of  Mr.  MacdonaUli  or  did  the  said  reaidiie 
vest  only  in  the  children  alive  at  the  death  of  Hra.  51acdonald, 
the  survivor  of  the  trnateta  ?" 

Argued  for  Dr.  Sanderson's  stirvlving  children — firBt 
parties — 

With  regard  to  the  reaiilue  tbe  clause  of  the  tmat'ileed  by 
which  it  was  bequeathed  waa  ao  worded  as  to  po8fe[ioiie  the  vest- 
ing of  the  shares  until  tho  death  of  the  survivor  of  the  spouaefi ; 
There  was  also  a  survivorship  clause  with  regard  to  the  residuary 
legatees.  The  codicils  could  make  no  alteration  in  thit,  so  as  to 
make  the  legacies  payahle  at  the  bosbamrs  death,  because  the 
husband  coidd  not  himaelf  alter  the  wife*a  liferent  There  could 
thus  be  no  vesting  a  morte  tcjtl-atoris  of  the  shares  of  residue,  and 
the  third  question  fell  to  He  answered  ia  the  negative.  Tbe  be- 
quest of  the  Commercial  Bank  sUarea  in  the  first  codicil  rou^t 
be  held  to  be  ruled  by  the  claQeea  of  the  tru^t^deed,  and  aa  there 
was  no  vesting  until  the  expiry  of  the  liierent  under  that  deed 
there  was  no  alteration  introduced  by  the  codieil.  The  legacy 
of  British  Linen  Co.'s  ah  are  ^aa  in  a  somewhat  aimtlar  puat* 
tion,  but  rather  strongt^r^  bocayae  there  was  a  destination  over. 
The  two  first  questions  fell  to  be  answered  in  the  negatives  also 
— Donaldson's  Trs.  v.  CnthbertHon  and  Othera,  15th  January 
1864,  ante,  vol  xxxvi.  p-  211. 

Argued  for  the  wiilow  of  Dr,  J.  T.  Sanderson  and  her 
marriage-contract  tmslecK — second  parties — 

The  legacy  of  Commcreia!  Bank  shares  in  tbe  firtt  codicil 
must  be  held  to  have  vested  a  mortf  (fsiaioris^  subjecb  only  to  the 
liferent  of  the  widow,  the  bequest  being  to  legatees  nominatim 
and  not  to  a  class.  The  bequest  of  Britiah  Linen  Co.'a  shares 
in  the  second  codicil  waa  clearly  a  special  legacy  for  a  ai>eciiL] 
reason,  and  must  be  held  to  have  vested  a  morte.  teslntarl^.  The 
two  first  questions  fell  to  be  answered  in  the  afHrmative,  Tbe 
provisions  with  regard  to  residue  in  the  trust-deed  were  com- 
pletely recalled  and  revoked  aa  regarde<l  moveables,  by  the  first 
codicil  in  so  far  as  possible,  and  the  shares  vested  a  morfe  lest  a* 
iorUi,  subject  to  the  widow'i  liferent— Carleton  t?.  Thomson, 
30th  July  1867,  ante,  voL  xscxix.  p.  640»  and  5  Macph,  (H.  of  L»), 
151. 

At  advising — 

XiORD  Prksidbnt. — ^The  late  Mr.  Macdonald  and  his  wife  ma^le 
a  mutual  settlement  in  1837,  by  which  they  provided  that  the 
whole  estate  of  the  spouses  should  be  managed  by  trustees,  and 
that  on  the  death  of  the  prefleeeaaer  the  whole  produce  should 
be  paid  over  to  the  survivor.  The  estate  was  settled,  on  the 
daath  of  the  survivor,  on  the  children  of  the  marriage  betireen 
Mr.  and  Mrs.  Macdonald ;  but  abonld  there  be  no  chtldren,  and 
failing  any  provision  by  Mr.  Macdonald  by  writing  under  bis 
hand,  it  was  directed  that  on  the  death  of  the  survivor,  the  tma* 


tees  shoidd  pay  or  make  over  the  whole  residue  of  Mr.  Mac- 
donald's  heritable  and  moveable  estate,  "  to  and  in  favour  of 
the  whole  children  procreated  or  to  be  procreated  of  the  marri- 
age between  the  said  Henry  Sanderson  and  Mra  Agnes  Thom  or 
Sanderson,  his  wife,  my  sister,  share  and  share  alike,  declaring 
Ihat  the  said  shares  shall  become  [>ayable,  or  be  made  over  to 
thff  Haid  children,  if  sons,  upon  their  attaining  majority,  and  if 
daughters  upon  their  attaining  majority  or  being  married,  which- 
ever of  these  events  shall  first  happen  ;  and  declaring  that  our 
said  trustees  or  trustee  shall  be  entitled  to  employ  the  annual 
produce  or  income  of  each  share  in  the  maintenance  and  educa* 
tion  of  the  said  children  until  the  principal  shall  become  payable, 
or  be  made  over  ;  and  with  jwwer  to  the  said  trustees  to  advance 
to  each  child  such  i)art  of  their  provisions  as  to  our  said  trustees 
shall  seem  proper  for  fitting  them  out  and  advancing  them  in 
Ufe  before  the  periods  above  mentioned  ;  and  declaring  that  in* 
CitBc  any  of  the  said  children  shall  die  before  the  term  of  pay* 
ment  above  mentioned,  without  leaving   lawful  issue  of  their 
bellies,  then  and  in  that  case  the  share  of  such  deceaser,  or  such 
part  thereof  as  may  not  have  been  expended  in  fitting  them  out  in 
life,  shall  be  divided  amongst  the  survivors,  share  and  share  alike, 
and   shall   be   payable   or  be   made   over  at  the  same   terms 
and  in  the  same  manner  with  their  original  shares.*    1  apprehend 
thnt  there  is  no  doubt  that  if  the  disixisal  of  the  whole  residue 
ha^l  remained  unchanged,  there  would  have  been  no  vested  in- 
terest in  the  children  of  Mr.  and  Mrs.  Sanderson  until  the  term 
of  payment.     This  indee<l  was  not  seriously  disputed.    But  Mr. 
Macilonald  reserved  power  to  alter  the  provisions  of  his  dee4l 
by  later  writings  ;  and  although  the  powers  he  reserved  were 
limited,  so  that  the  liferent  provision  and  provisions  for  children 
should  not  be  affected  by  one  of  the  spouses,  there  was  no  restriction 
of  M  r.  Macdonald's  power  to  alter  as  to  Mr.  Sanderson's  children. 
He  acconlingly  made  two  codicils,  altering  the  disposal  of  what 
waa  residue  in  regard  to  certain  subjects,  with  only  two  of  whic-h 
we  Hre  concerned.    In  one  of  the  codicils  he  deals  with  6ve  shares 
of  the  Commercial  Bank,  and  in  the  other  with  two  shares  of 
the  stock  of  the  British  Linen  Company.    As  to  the  first  of  these 
he  expresses  himself  thus  : — "  I  further  direct  my  said  trustees 
to  transfer  my  five  shares  of  Commercial  Bank  stock  to  the  five 
sous  of  Henry  Sanderson,  surgeon,  one  to  each,  John  Thom, 
Alexander  Macdonald,     Henry,   LesUe  Moodie,  and   William 
Andrew."     If  one  reads  this  without  reference  to  the  previous 
deed,  it  would  be  a  direction  to  transfer  the  shares  immediately 
on  Ijis  death ;  but  he  had  no  power  to  give  such  a  direction 
which  would  have  trenched  upon  the  liferent  of  his   widow. 
That  provision  was  irrevocable,  and  it  is  besides  clear  that  the 
testator  had  no  intention  of  touching  it.     This  direction  there- 
fore must  be  read  as  if  the  shares  were  to  be  transferred  subject 
to  thu  liferent  of  the  widow,  or  in  other  words,  as  a  direction 
that  they  were  to  be  held  for  the  widow,  but  the  fee  was  to  be 
given  to  the  five  sons  of  Mr.  Sanderson.     Now,  looking  to  the 
fact  that  this  stock  is  given  not  to  this  class  as  a  class,  but  to 
them  as  nominatim  legatees,  and  one  share  to  each,  and  that  there 
is  DO  clause  of  survivorship,  I  cannot  see  my  way  to  hold  that 
there  was  not  vesting  a  morte  testatoris.     In  every  respect  this 
clause  is  in  direct  contrast  to  the  provision  of  residue  in  the  ori- 
ginal deed. 

When  we  come  to  the  second  codicil  we  find  a  distinction ; 
bet^nse  the  shares  of  the  British  Linen  Company's  stock  are 
given  '*  to  John  T.  Sanderson,  M.  D.,  now  in  the  Bombay  Presi- 
dency," and  there  is  this  further  expression  of  a  reason  for  the 
gift  and  of  a  provision  beyond  the  immediate  legatee,  viz.,  **  so 
mueh  gratified  with  his  conduct  to  his  brother  Henry  of  late, 
failing  him  by  death  to  Alexander  M.  Sanderson  and  Henry 
San  d€  rson,  his  brothers.*'  The  question  is  whether  this  shall  not 
have  the  same  efifect  as  the  survivorship's  clause  in  the  original 
deer t  But  I  am  of  opinion  that  Mr.  Macdonald  intended  to  deal 
with  these  shares  very  much  as  he  did  with  the  Commercial  Bank 
shareji.  He  took  them  out  of  the  residue,  and  in  place  of  the  ori- 
ginal  disposition  of  them,  gave  them  as  a  special  legacy  to  hia 
nepliew  John  Sanderson,  in  respect  of  the  satisfaction  he  felt 
with  his  conduct  towards  his  brother  Henry.  It  was  given  as 
a  mark  of  special  esteem  and  regard.  It  would  be  difficult  to 
bold  that  such  a  legacy  was  not  intended  to  vest  at  once,  merely 
on  the  ground  that  it  is  said,  that  failing  John  by  death,  it  was 
to  go  to  his  two  brothers.  That  ulterior  provision  may  be  satis- 
factorily explained  by  the  consideration  that  John  was  in  India, 
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t,jn\  tLnt  Mr.  M^cclocaM  may  ha^e  tlioitght  tliat  he  miglit  not 
impr(»bftl>ly  die  before  him.  In  that  event,  therefore,  he  selects 
two  QihU  brothers  m  hia  legateea,  instead  of  John'H  h^ira.  For 
thcjie  reasons  I  thiuk  th»t  the«e  bhorefl  ftUo  vested  at  the  death 
of  the  truster. 

Lord  Dkab  conctttred. 

Lord  Ardm tlli^.^ — On  the  Srat  of  the  quesliomt  which  we 
are  called  oti  to  answer,  I  have  no  difficultj-. 

The  bequeat  of  the  Commercial  Bank  shares  is  very  clearly 
ftnd  simply  expressed  ;  and  there  is  no  room  for  doubt.  Subject 
to  the  widow's  liferent  the  fee  of  Bve  shares  of  the  bank  ^tock 
is  beqqeatbed  to  five  persons,  the  sons  of  Henry  Sanderson^ — 
'*  one  to  each/*  These  fiv^e  persons  are  all  named  in  the  wiU. 
There  ia  no  clanae  of  Biirvivorskip,  and  no  ilestination  over. 
The  bequeat  lb  not  to  a  cla^,  but  to  Individ naU  named,  I  know 
of  no  authority,  and  am  unable  to  perceive  any  prinoiple,  to 
support  the  plea  that  vesting  is  postponed  under  theaa  circum- 
stances, 

1  am  of  opinion  that  thiJi  beqncst  of  Ootnmercial  Bank  atook 
veatetl  tn  each  of  the  aona  of  Mr,  and  Mrs,  Henry  Sanderson  at 
the  date  of  the  truster's  death, 

I  am  also  of  opinion^  on  the  second  qnefltion,  that  the  be- 
quest of  shares  of  the  British  Lin^n  Cfjmpany's  stock  vested  in 
John  Tbom  Sanderson  at  the  date  of  the  truster's  death,  Tbis 
is  a  direct  bequest  of  shares  of  bonk  stock,  taken  out  from  the 
estate,  and  separated  from  the  residue  ;  and  it  is  given  to  John 
T.  Sanderson,  M,U  — one  reason  for  the  bequest  being,  that 
the  testator  approved  of*  and  was  gratified  by  the  legatee^s 
kind  conduct  to  his  brother  Henry.  '*  Failing  him  "  (John  T. 
Sanderson)  '*  by  death,^'  the  bequcHt  is  to  hia  brothers,  Alex- 
ander and  Henry.  I  think  this  means,  failing  him  by  deatL  be- 
fore the  testator. 

I  am  of  opinion  that  the  time  of  vesting  of  this  bequest  is 
also  the  date  of  the  truster's  death.  Poatponemeat  of  the  vesting 
of  this  bequeat  can  only  be  supported  by  an  unnatural  and  un- 
reasonable construction.  The  widow's  liferent  is  of  course  not 
afTected,  This,  like  the  other  bequest,  is  subject  to  that  life- 
rent. 

In  the  last  place,  I  am  of  opinion,  for  the  reasons  stated  by 
your  LoMahip,  that  the  residne  mentioned  in  the  third  question 
did  not  vest  till  the  death  of  the  liferentrix. 

Lord  Jerviswoode  concurred. 

The  following  interlocutor  was  pronounced — 
"  Ocbyhtr  31,  1873 — The  Lords  having  heard  counsel  on  the 
Special  Case,  find  and  declare,  Igt,  that  the  shares  of  the  Comr 
tnercial  Bank  st^kck,  bequeathed,  one  to  each  of  the  five  sons 
nam'matim  of  Mr.  and  Ut^.  Henry  Sanderson  did  vest  in  the 
said  sons  respectively  at  the  death  of  Mr,  Alexander  Macdonald, 
the  truster  :  2J,  ftnd  and  declare  that  the  two  shares  of  the 
British  Linen  Company's  Bank  stock  bequeathed  to  John  Thorn 
Sanderson  did  vest  in  him  at  the  death  of  the  truster,  Mr,  Mac- 
donald  ;  and  3d,  find  and  declare  that  the  residue  of  the  move 
able  estate  which  belonged  to  Mr.  Macdonald  did  not  vest  in 
the  children  of  Mr.  and  Mrs.  Henry  Sanderson  at  the  death  of 
Mr.  Mncdonald,  but  that  the  said  residue  vested  only  to  the  chil- 
dren ali\?e  at  the  death  of  Mrs.  Macdonald,  the  survivor  of  the 
trusters,  and  deeern," 

Fur  First  Parties^  Solieitor^General  (CHark),  Q.C„  Balfour  j 
J.  W.  and  J,  Mackenrie,  W.S.  Agents.— For  Second  FuHUs, 
McLaren;  Home,  Home,  and  Lyell,  W.S.  Ag^nU.-K  Cierh 

A.B.1L 


Odtober  31,  1873. 

fiECOVB  UrVldlON, 

Peter  Garktock,  and  Otbers^  Pursuers,  v^  JonN  Walker, 
Defender;  ei  e  contru. 

SMp—aiuirter^Pariy^Bm  of  Lading— Carqo,  Deierhraiim  of, 
—Inh^rtni  rpiMlUy  ^  Dutij  of  Mmter  and  Shipijwner  with 
rtgard  io  mrgo  dcterlortUh^g  on  tht  voyng€^R^c^mpai«€^ 
The  owii«r  of  a  quantity  of  whale  blubber  and  beada  lying 


on  the  shore  of  UyA  Smuilit  ShetlAnd,  cbartered  a  vcsad  to 
carry  it  in  bulk  from  that  place  to  Peterhead  for  a  ihu^ 
freight  of  £59^  the  ordinary  perilB  of  the  sea,  etc,  only  being  a- 
ce^-teiL  The  cargo  was  taken  on  boartL,  and  the  vessel  saikd 
on  31st  December  1871,  and  proceeded  on  her  way  as  far  m 
Lerwick  Harbour,  where  she  w^as  detained  by  stress  of  weatlis 
from  3d  to  26th  January  1S7^-  Dnriiig  this  detention  tfe 
cargo,  from  its  own  inherent  qualities,  hegan  to  deooa- 
pose,  and  the  maater  applied  to  the  owner  of  the  csu^  wb 
was  on  the  spot,  for  instruction  a  as  to  what  comse  be 
should  pursue  with  regard  to  It,  as,  besides  mtrinsicallf  d^ 
tenorating,  it  bad  become  in  Bu^b  a  condition  that  it  eosU 
no  longer  be  carried  in  bulk  with  safety  to  the  vesieL  TW 
owner  of  the  cargo  supplied  casks,  hut  beyond  that  dediacd 
to  give  any  instructions,  or  to  relieve  the  master  of  soy  re- 
sponsibility, founding  on  the  absolute  obligation  of  theilup- 
owner  in  the  bill  of  lading  to  deliver  the  cargo  "in  like  good 
order  and  well  conditioned  '*  as  when  received.  The  marto; 
taking  the  advice  of  persons  skilled  in  the  trade,  unshipped 
the  cargo  at  Lerwick,  and  had  it  packed  in  the  easb  fl^ 
nished  by  the  owner  after  certain  necessary  operationi  bi 
been  performed  on  it  It  was  thereafter  reshipped  and  em- 
veyed  to  its  destt nation  in  safety,  and  a  considerable  profit  re- 
alized on  its  sale.  It  was  impossible  to  distinguish  betwea, 
(I.)  what  was  done  by  the  master  merely  to  enable  him  to 
transport  the  cargo,  (2.)  what  was  necessarily  done  to  pre- 
serve  the  cargo,  and  (3,)  what,  if  anything,  was  donemerdj 
to  benefit;  the  cargo.  In  an  action  at  the  instance  of  tli 
owners  of  the  vessel  against  the  charterer,  for  (l.)frei^t,  (2.) 
diftburaement  in  relation  to  the  cargo,  and  (3.)  demomge— 
HtUl  that,  whatever  might  be  the  ease  in  a  foreign  port>  wkae 
the  owner  of  the  cargo  was  not  accessible,  in  a  home  pot, 
where  be  wi^  at  hand,  he  was  bound  to  relieve  the  miitor 
of  the  responsibility  of  acting  for  him  in  regard  to  the  car^ 
which  would  have  been  otherwise  incumbent  on  him,  vk 
that,  as  he  had  failed  and  refused  to  do  so,  the  master  hsfiif 
exercised  a  sound  discretion,  and  done  that  which  was  necciiy 
for  the  preservation  of  the  cargo  and  productive  of  benefidd 
results  to  the  owner^  the  latter  waa  bound  to  pay  the  fragfat, 
to  reimburse  the  outlay  on  his  cargo,  and  to  pay  rassosabk 
demurr^>ge. 

Qpini&n  per  Lord  Benholme,  that  the  beneficial  result  of  tk 
mfti^ter'a  oi>erat|onfl  was  no  ground  of  judgment  in  the  cue, 
and  that  if  it  coidd  l>e  shown  that  the  master  had  done  say- 
thing  merely  benefidal  to  the  cargo,  and  not  neoe»iT 
to  enable  liim  to  tran9p<}rt  it  to  its  destination,  he  wooMui 
be  entitled  to  recover  the  outlay  so  made. 

Question^  what  would  have  been  the  result  in  the  circumstuceL 
(l.J  bad  the  m^istor,  with  the  owner  of  the  cargo  on  the  spot^ad 
accessible,  proceeded  to  act  on  his  own  responsibihty  witbod 
consulting  bim  and  endeavouring  to  obtain  his  instenctioBi! 
(2.)  had  tho  master  clearly  done  more  than  was  necesvr 
for  the  preservation,  though  at  the  aamo  time  what  was bese^ 
ficial  to  the  cargo  7  (3.)  had  the  master  done  what  wasmCTdf 
necessary  to  enable  bim  to  carry  the  cargo,  though  notneee)- 
sary  to  its  preservation  or  productiye  of  benefit  to  the  owaer? 

Petkr  GAUtiiocK  and  others,  the  r€^g:i8tered  owners  d 
the  ship  **  Petrel  "  of  Lerwick,  chartered  ber  to  the  de- 
fender, John  Walker  of  flaryfield  House,  Bres»T. 
through  his  ag^enl,  Robert  Scott,  for  the  purpose  of  cinT 
ing:  whale  blubber  and  heads  fmm  Uya  Sound,  Shetkii 
to  Peterhead* 

The  cbartcr-party,  dated  Lerwick,  23d  December 
1871,  was  as  follows  ;— 

"It  ia  thii!  day  njutually  agreed  between  Peter  Garrio^ 
owner  of  the  *  Petrel '  of  Lerwick,  of  the  one  part,  and  Robtft 
Scott,  agent  for  and  aijtiog  under  the  authority  of  Mr.  Walkff 
of  MaryfieTd,  o!  the  other  part,  to  charter  the  said  Vewd  te 
proc^t^d  to  Vy&  Sound,  and  after  diaeharging  the  coals  atpw- 
•ent  on  board,  load  the  whale  blubber  and  heads  there  bekMf- 
ing  to  the  said  Mr.  Walker,  not  exceeding  what  the  renelaa 
reasonably  fstow  and  cairy,  and  proceed  therewith  to  Pfeto- 
head,  or  as  near  thereto  aa  she  can  aafely  oome,  and  diiebvp 
the  »atne  for  a  alump  freight  of  fifty  ponnda  sterling.  Iteca^i 
to  be  loaded  and  diacharged  withoiat  delay.     FMdbt  to  btpvi 
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on  delivery  of  the  cargo.     Penalty  for  non-performance,  amount 
of  freight.  Peter  Garriock. 

"  James  Ogilvy,  jr.,  witness,  R.  Scott,  Agent,^^ 

After  taking  on  board  the  cargo  which  was  lying  on 
the  shore  of  Uya  Sound,  the  master  of  the  "Petrel," 
James  Sinclair,  granted  bills  of  lading  in  these  terms  : — 

"  Shipped  in  good  order  and  well  conditioned,  by  John  Walker 
of  Bressay,  Shetland,  in  and  upon  the  good  ship  or  vessel  called 
the  '  Petrel,'  whereof  is  master  for  this  present  voyage,  James 
Sinclair,  and  now  lying  in  the  harbour  of  Uya  Sound  bound  for 
Peterhead,  to  say  thirty-two  tons  nineteen  hundred  weight  one 
quarter  and  fourteen  pounds  whale  blubber,  and  two  hundred 
and  thirteen  whale  heads,  being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the  like  good  order  and  well 
conditioned,  at  the  aforesaid  port  of  Peterhead  {the  act  of  God, 
the  QueerCs  enemies,  Jire^  and  all  and  every  other  dangers  and  ac- 
cidents of  the  seas,  rivers,  and  navigation,  of  whaievcr  nature  and 
hind  soever  excepted),  unto  John  Walker,  or  to  his  assigns; 
freight  for  the  said  goods  to  be  paid  by  him,  with  primage  and 
average  accustomed.  In  witness  whereof  the  master,  or  pur- 
ser, of  the  said  ship  or  vessel,  hath  affirmed  to  three  bills  of 
lading,  all  of  this  tenor  and  date,  the  one  of  which  three  bills 
being  accomplished,  the  other  two  to  stand  void.  And  so  God 
send  the  good  ship  to  her  desired  port  in  safety.  Amen. 
Dated  in  Uya  Sound,  30th  December  1871.    Jambs  Sinclair." 

The  "  Petrel "  sailed  from  Uya  Sound  on  31st  December 
1871,  but  was  obliged  by  stress  of  weather  to  put  into 
Lerwick  harbour,  where  she  was  detained  by  storms  and 
contrary  winds  from  the  5th  January  1872,  for  more  than 
a  fortnight.  Before  the  weather  moderated  sufficiently  to 
allow  of  her  proceeding  on  her  voyage^  her  cargo,  which 
was  shipped  in  bulk,  began  to  decomposci  and  assumed  a 
condition  which  rendered  the  further  prosecution  of  the 
voyage  unsafe.  The  master  and  owner  thereupon  ap« 
pealed  to  the  defender  and  his  agent,  who  were  on  the 
spot,  for  instructions.  But  beyond  furnishing  casks,  the 
defender  declined  to  take  upon  himself,  or  relieve  the  pur- 
suers or  their  master  of,  any  responsibility,  but  insisted 
that  under  the  charter-party  all  responsibility  lay  on  them, 
and  that  they  were  bound  to  incur  what  expense  they 
thought  necessary,  to  enable  them  to  deliver  their  cargo  in 
good  order  and  condition  at  its  destination.  The  pur- 
suers and  their  master  accordingly,  having  taken  the 
advice  of  persons  skilled  in  the  management  of  such 
cargoes,  and  thinking  the  necessity  urgent,  after  pro- 
testing against  the  position  assumed  by  the  defender,  had 
the  cargo  landed  at  Lerwick,  cleaned,  and  otherwise  pre- 
pared, the  decomposed  parts  removed,  and  the  whole  put 
into  casks,  the  majority  of  which  were  furnished  by  the 
defender.  These  operations  were  not  completed  till  26th 
February.  They  thereafter  re-shipped  the  cargo  in  casks, 
and  carried  it  safely  to  Peterhead,  where  it  was  sold  at  a 
profit.  Tbey  brought  this  action  against  the  defender  for 
(1.)  the  sum  of  £50,  being  the  stipulated  freight^  (2.) 
the  sum  of  £113,  disbursed  at  Lerwick  in  landing  the 
cargo,  subjecting  it  to  the  operations  above  mentioned,  and 
reshipping  it,  and  (3.)  a  sum  of  £50  for  demurrage  oc- 
casioned by  these  operations  on  the  cargo.  The  defender 
raised  a  counter  action  of  damages  for  loss  occasioned  to 
him  by  the  unnecessary  and  improper  treatment  of  the 
cargo  resorted  to  by  the  pursuers,  and  by  the  delay  in- 
curred thereby.     These  two  actions  were  conjoined. 

The  following  letters,  which  passed  between  the  parties 
while  the  **  Petrel"  was  lying  in  Lerwick  Harbour,  dis- 
close the  position  assumed  by  them  respectively  prior 
to  the  pursuers  entering  upon  those  operations  which 
they  were  advL^ed  were  necessary  for  the  safety  of  the 
cargo: — 


"  Mr.  Robert  Scott,  Agent  for  John  Walker,  Esq. 

**  Lerwick  Wth  January  1872. 

"  Dear  Sir, — The'master  of  the  *  Petrel  *  informs  me,  seriously, 
that  the  blubber  in  the  vessel  has  got  into  such  condition  that 
it  would  be  unsafe  to  proceed  to  sea  with  it  in  bulk  even  were 
the  wind  coming  fair.  In  the  circumstances,  it  would  be  un« 
wise  to  try  to  compel  him  and  his  crew  to  go  should  the  wind 
ofifer ;  for,  if  anything  happened  on  the  passage,  it  would  be 
attributed  to  the  vess^'s  going  to  sea  in  an  unseaworthy  con- 
dition. 

"  I  would,  therefore,  propose  that  we  mutually  appoint  two 
competent  parties  to  proceed  on  board,  see  the  state  of  the  cargo, 
whether  or  not  they  confirm  the  master's  opinion,  and  if  they 
do  so,  be  guided  by  them  in  what  should  be  done  for  the  in- 
terest of  all  parties.  If  you  will  name  one,  I  will  name  another 
— say  respectable  shipmasters — and  they  should  proceed  and 
report  at  once,  for  if  the  master^s  opinion  is  confirmed,  such 
steps  as  might  be  recommended  would  need  to  be  taken  at  once 
80  as  to  prevent  delay. — Yours  truly,        Petkb  Garriock." 

*  Mr.  llobert  Scott,  Agent  for  John  Walker,  Esq. 

*' Lerwick,  IZth  January  1872. 

'*  Dear  Sir, — Referring  to  my  communications  to  you  of  11th 
inst.,  I  have  to  express  my  regret  that  you  have  not  seen  the 
propriety  of  having  a  mutual  examination  of  the  'Petrel's' 
cargo.  Thinking  it  tinwise  to  delay  that,  I,  to-day,  requested 
Captains  Robert  Kisbet  and  George  Slater  to  examine  it,  and 
to  report.  I  now  enclose  their  report.  You  will  observe  that 
they  confirm  the  master's  opinion  of  the  impracticability  of 
now  carrying  the  cargo  in  bulk ;  aiid  I  beg  that  yon  will  at 
once  have  it  put  into  casks  or  tanks  as  they  recommend,  so  aa 
to  enable  the  vessel  to  carry  in  safety. 

*'  Neither  of  us  can  desire  to  make  what  is  evidently  a  bad  job 
for  both,  worse ;  and  while  hoping  that  no  delay  in  carrying 
out  the  recommendation  will  occur,  I  think  it  but  my  duty  to 
say  that  I  must  hold  you  accountable  for  all  the  consequences 
of  delay  ;  and  that,  whatever  other  consequences  may  accrue, 
demurrage  will  be  claimed  for  any  delay  that  may  arise  after 
Monday  first,  in  getting  the  cargo  put  into  condition  for  safe 
carriage. — I  am,  dear  Sir,  yours  tfuly,       Petjer  Oarriook." 

**  Peter  Garriock,  Esq. 

<*  MaryHeld,  Bf essay,  I5th  January  1872. 

"  Dear  Sir, — I  have  received  from  Mr.  Scott  the  correspond- 
ence you  have  sent  hiln  anent  the  charter  of  '  Petrel,*  and  I 
must  at  once  say  that  I  think  it  was  quite  uncalled  for  upon 
your  part. 

*'  The  charter-party  and  bill  of  lading  clearly  define  our  re- 
spective positions,  and  to  these  1  adhere ;  but  Would  remind 
you  that  you  undertook,  and  the  high  freight  payable  proves 
an  unusual  risk  contemplated, — yet,  if  I  am  not  misinformed, 
you  made  no  due  provision  for  such  a  cargo  in  stowing  the  ship 
— no  shifting  boards  having  been  put  in— besides  no  exertion 
has  been  made  to  accomplish  the  voyage. 

"  Ex  gratia  1  have  provided  casks  for  the  oil  pumped  up  desir- 
ing if  possible  to  avoid  any  question  of  short  delivery,  and  I 
ejipect  upon  arrival  of  south  steamer  to  be  able  to  offer  yon  a 
f uU  supply  of  casks,  but  I  can  assume  no  responsibiUty  further, 
and  must  look  to  yon  or  the  underwriters  for  the  Safe  delivery 
of  the  cargo  shipt  and  unconditionally  signed  for. 

'*  Regretting  that  you  should  have  c&used  me  to  write  thus, — 
I  ain,  dear  sir,  yoUrs  truly,  John  Walker." 

"John  Walker,  Esq. 

**Lerunck,  I5th  January  1872. 

**  Dear  Sir, —  .  .  .  I  am  aware  that  the  charter-party  and  bill 
of  lading  require  me  to  carry  the  blubber  and  heads  to  Peter- 
head, and  this  I  am  prepared  to  do,  the  cargo  being  put  in  such 
condition  that  it  can  be  carried  across  sea  safely.  But  owing 
to  the  nature  of  it,  and  the  condition  that  has  brought  it  into 
after  so  long  a  detection,  it  is  declared  to  be  impossible  for  the 
vessel  to  proceed  to  sea  with  it  unless  it  is  put  in  casks.  The 
detention  has  not  been  occasioned  by  us 

"  Had  the  vessel  been  in  a  port  where  you  could  not  have  been 
communicated  with,  the  master's  duty  was  plain, — to  have  had 
the  cargo  discharged  and  put  into  casks  as  is  recommended,  so 
as  to  enable  him  to  proceed  with  it ;  but,  in  the  circnmstancea 
of  his  being  where  the  charterer  and  the  owner  of  the  cargo  is, 
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I  am  somewhat  doubtful  to  what  extent  he  would  be  warranted 
to  do  this  unless  you  absolutely  compel  him  by  neglecting  to  d3 
it  yourself.  I  sincerely  trust  that  you  yourself  will  see  to  have 
this  absolutely  necessary  work  performed,  for,  by  your  doing  it, 
both  trouble  and  expense  are  likely  to  be  savecL 

**  It  is  needless  for  me  to  point  out  to  you  that  the  condition  of 
the  cargo  has  not  been  brought  about  by  any  of  the  causes  or 
risks  that  the  ordinary  policy  covers,  and  I  am  afraid  our  un- 
derwriters will  have  nothing  to  do,  either  in  the  way  of  general 
or  particular  averages  with  any  exponso  that  may  accrue  in 
putting  the  cargo  in  a  fit  condition  to  send  to  sea ;  nor  do  I 
think  that  anything  has  arisen  for  which  I  am  liable  either  by 
charter-party  or  bill  of  lading.  ....         Peter  Garriocs..'* 

"  Peter  Garriock,  Esq. 

''Mart/field,  IQth  January  1872. 

**  Dear  Sir, —  .  .  .  Reflection  on  your  part  must  also  show 
you  that  I  have  done  all  that  has  as  yet  been  done,  and  that  if 
you  really  mean  that  the  difficulty  should  be  overcome  mutu- 
cUlp,  you  have  now  an  opportimity  of  proving  so. 

"  At  very  considerable  expense  all  the  casks  that  can  be  got 
have  been  given  you.  I  wired  for  a  supply  from  South,  and 
ha<l  a  telegram  yesterday  that  the  message  came  too  late.  I 
believe  Mr.  Scott  suggested  to  you  to  get  the  vessel  to  a  quay 
and  put  cargo  into  vats,  but  that  you  declined  to  take  the 
slightest  re8i)on8ibility.  Now,  if  I  am  not  mistaken,  you  are 
bound  to  deliver  the  weight  taken  on  board,  and  if  so,  I  can- 
not see  why  you  refuse  to  take  means  to  secure  your  own  in- 
terest. I  am  willing  to  pay  for  flenching  the  blubber  and  put- 
ting it  properly  into  casks  when  they  come,  but  will  not  relieve 
you  of  any  liability  you  are  under  the  bill  of  lading. 

"  With  this  expression  of  my  views,  and  the  fact  of  what  I 
have  already  done,  and  still  wUling  to  do,  I  leave  the  matter 
with  a  hope  that  you  will  see  it  your  duty  now  to  do  your  part, 
and  suggest  what  you  deem  right. — Yours  very  truly, 

"  John  Walker." 

It  was  pleaded  for  the  pursuers  in  the  principal 
action  — 

2.  It  being  necessary,  in  order  to  the  preservation  of  the  cargo, 
for  them  and  the  shipmaster,  in  the  circumstances  above  stated,  to 
take  the  steps  above  set  forth,  and  incur  the  expenses,  and  make 
the  disbursements  in  relation  thereto,  above  specified,  the  defen- 
der, as  owner  of  the  cargo,  was  liable  to  them  in  repayment 
thereof.  3.  The  said  expenses  having  been  incurred  and  dis- 
bursed from  causes  arising  from  the  intrinsic  quality  or  nature 
of  the  cargo,  and  the  defender  having,  on  being  informed  there- 
of, refused  to  take  any  responsibility,  the  shipmaster  was  bound 
and  entitled,  under  the  circumstances,  to  have  the  cargo  landed 
and  pre])ared  for  reshipment,  and  to  take  the  other  steps  which 
he  did,  and  the  same  having  been  taken  in  the  exercise  of  a  sound 
discretion,  for  the  purjwso  of  preserving  the  cargo,  the  defender, 
as  owner  of  that  cargo,  was  liable  to  them  in  repayment  of  said 
expenses  and  disbursements. 

In  the  counter  action — 

3.  The  measures  taken  by  them,  in  the  circumstances  above 
set  forth,  for  the  purpose  of  preserving  the  cargo,  having  been 
necessary,  and  having  been  taken  by  them  and  the  shipmaster 
in  the  exercise  of  a  sound  discretion,  and  acting  for  the  best, 
as  wise  and  prudent  men,  for  the  interest  of  the  defender,  the 
whole  rcsjionsibility  being  thrown  upon  them  by  him,  they 
were  not  liable  in  the  damages  claimed,  or  in  any  damages  to 
the  defender. 

It  was  pleaded  for  the  •  defender  in  the  principal 
action— 

3.  The  pursuers  having  failed  to  implement  their  obligations 
under  the  charter-party,  were  not  entitled  to  decree  for  the  sums 
concluded  for.  4.  He  was  entitled  to  set  off*  the  loss  and  damage 
sustained  by  him  against  the  claims  made  by  the  piusuers. 

In  his  counter  action — 

3.  The  pursuers  having  failed  to  implement  their  contract, 
and  he  having  thereby  sustained  loss  and  damage  to  the 
amount  concluded  for,  was  entitle<l  to  decree  therefor.  4.  The 
pursuers  having  landed  the  said  cargo  at  Lerwick,  and  dealt 
with  it  improperly,  causing  great  loss  and  injury  thereto,  were 
liable  to  him  in  damages. 


The  Lord  Ordinary  (Sliand),  after  an  exhaDStive  proof, 
the  imiK)rt  of  which  is  fully  given  in  his  Liirdship's  notf, 
on  10th  April  1873,  pronounced  ibis  interlocutor. — 

' '  In  the  action  at  the  instance  of  the  paraaera,  Peter  Garrioek 
and  others,  tinds  that  while  the  pnrauers'  vetsael,  the  '  Petrel,' 
in  the  course  of  the  voyage  between  Uya  Sound  aad 
Peterhead,  in  the  fulfilment  of  the  charter-party  entered 
into  between  the  pursuers  and  the  defender  on  23d  Decembo 
1871,  was  in  Lerwick  Bay,  and  without  any  fault  of  thepoh 
suers,  the  cargo,  consisting  of  whale  blubber  and  heads,  btcaai 
seriously  affected  by  decomposition,  and  a  large  quantity  ol  ofl 
ran  off  into  the  hold :  Finds  that,  in  conaeqaence,  it  was  ODnfi 
for  the  ship  and  cargo  to  proceed  farther  with  the  voyage,  a4 
it  became  necessary  to  have  the  cargo  landed  and  ahipped  a 
casks,  instead  of  being  carried  in  bulk  :  Finda  that,  in  order  ts 
avert  serious  loss  and  deterioration  of  the  cai^o  at  this  time,  it 
was  necessary  and  proper  that  it  should  be  anbjected  to  iki 
operations  recommended  in  the  reiK>rt  by  William  Uakiow  a4 
John  Johnston,  No.  52  of  Process :  Finda  that  the  cargo  wu 
with  due  care  landed,  and  thereafter  anbjected  to  the  ngen- 
tions  recommended  in  said  report,  and  re-ahipped  on  board  d 
the  *  Petrel  *  to  the  full  extent  that  ahe  waa  able  to  eany  ii 
casks  ;  and  that  the  quantity  so  shipped  waa  delivered  by  Wr 
at  Peterhead,  and  the  remainder  sent  on  by  other  means  d 
conveyance,  and  also  delivered  to  the  conaignee,  with  tki 
exception  of  a  small  quantity  which  had  got  into  sock  n 
offensive  condition  from  decomposition  that  it  could  not  be  snt 
off:  Finds  that  the  sum  of  £113,  Os.  7^d.  waa  diabarsed  by  tk 
pursuers  in  the  landing,  treatment,  and  re-ahipraent,  aad  de- 
spatch of  the  cargo :  Finds  that,  in  conaeqnence  of  the  aectoitj 
for  the  landing,  treatment,  and  re-shipment  of  the  cargo  as  af«i> 
said,  the  pursuers'  said  vessel  waa  detained  in  Lerwick  Hsrbovr 
from  26th  January  to  26th  February  1872,  and  that  the  na 
of  £50  is  a  reasonable  charge  for  such  detention  :  Therefure 
repels  the  defences  :  Finds  the  pursuers  entitled  to  the  rarioia 
suras  sued  for,  and  decerns  against  the  defender,  John  Walker, 
in  terms  of  the  conclusions  of  the  summons  ;  Further,  in  tkt 
action  at  the  instance  of  the  said  John  Walker  against  ihs  aul 
Peter  Garriock  and  Others,  finds  that  the  said  John  WalkalM 
failed  to  establish  any  grounds  in  fact  which  entitle  him  U 
damages  as  claimed  :  Therefore  sustains  the  defences,  assoilziei 
the  said  Peter  Garriock  and  others  from  the  conclosioas  of  tbe 
action  at  the  said  John  Walker's  instance,  and  decerns. 

*^Note. — This  case  raises  a  legal  question  of  interest  and  im- 
portance to  persons  engaged  in  the  shipment  of  goods,  whetkr 
as  shipownei-s  or  merchants  ;  and  so  far  aa  the  Lord  Ordiaur 
has  been  able  to  inform  himself,  either  from  the  argnments  of 
counsel  or  from  his  own  examination  into  the  authorities,  tke 
question  is  one  also  of  novelty. 

**  The  defender,  Mr.  Walker,  who  at  the  dat<J  of  the  shipment 
which  has  given  rise  to  the  litigation,  was  a  merchant  in  Shf^ 
land,  and  now  resides  at  Aberdeen,  on  30th  December  1S71, 
shipped  in  bulk  a  quantity  of  whale  blubber  and  heads  on  board 
of  the  pursuers*  vessel,  the  *  Petrel,*  in  Shetland,  to  be  conveyed 
to  Peterhead  for  a  slump  freight  of  £50.  In  coDsequence  (rf 
adverse  wind  and  stormy  weather,  the  voyage,  which  with  fisr 
weather  may  be  accomplished  in  thirty-six-hours,  waa  prolonged 
for  an  unusual  and  extraordinary  time  ;  and  in  the  course  of  i( 
the  captain  landed  the  cargo  at  Lerwick,  where,  after  being 
washed  and  cleaned,  and  otherwise  operated  on  as  afterwards 
explained,  at  considerable  expense,  it  was  again  taken  on  boanl 
in  casks,  and  so  conveyed  to  Peterhead. 

"  The  vessel  which  contained  the  cargo  in  bulk  was  unaUe  t« 
carry  the  whole  in  casks,  and  a  portion  waa  sent  on  by  anotber 
conveyance.  The  shi|)0wner8  now  sue  for — (1.)  the  freight  d 
£50  ;  (2.)  a  sum  of  £113,  disbursed  at  Lerwick  in  landing  asd 
operating  on  the  cargo,  and  reloading  it ;  and  (3.)  a  sum  d 
£50,  in  respect  of  the  <letention  of  the  vessel  during  the  opeia- 
tions  on  the  cargo,  which  occupied  a  considerable  time. 

**  The  defender,  to  whom  the  cargo  belonged,  on  the  other  band, 
in  the  action  at  his  instance,  claims  damages  in  respect  of  tU 
operations  performed  on  the  cargo,  which  he  allegea  wefe  pn^ 
ductive  of  considerable  loss  to  him,  and  he  reaiata  the  pumen' 
claim  excepting  for  freight,  on  the  ground — (L)  that  the  ©pert- 
tions  were  unnecessary  and  unwarranted  ;  and  (2,)  that  if  thef 
became  necessary,  the  costs  must  be  paid  by  the   pnisnefa  ** 
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I  the  carriers  of  the  goods,  in  respect  of  their  undertaking  to 
.  transport  them  for  a  slump  freight,  which  he  maintains  is  the 
^      measure  of  his  liability. 

**  The  pursuers  justify  their  unusual  measures  in  the  treatment 


t 


of  the  cargo,  and  in  incurring  the  expense  which  was  thereby 
caused,  on  the  averment  that  an  absolute  necessity  arose  for 
having  the  cargo,  landed  and  put  in  casks  at  Lerwick  in  the 
course  of  the  voyage,  in  consequence  of  its  having  become  de- 
composed, an(}  having  run  greatly  to  oil ;  and  that  when  landed 
it  was  found  to  be  necessary,  and  at  all  events  it  was  obviously 
of  the  utmost  importance  and  advantage  for  the  owner  of  the 
cargo,  that  it  should  be  treated  as  was  done,  in  order  to  prevent 
serious  deterioration  and  great  depreciation  in  its  value. 

"  Cases,  in  which  the  question  of  the  liability  of  the  owner  of 
goods  for  expenses  laid  out  on  them  at  an  intermediate  port 
after  the  goods  had  been  damaged  by  the  perils  of  the  sea,  have 
arisen  for  decision.  It  has  been  held  in  a  recent  and  important 
case  on  that  subject  in  England,  decided  on  appeal  in  the  Ex- 
chequer Chamber,  Notava,  etc.,  v.  Henderson  (1872),  7  Law 
Beports  (Queen's  Bench),  725,  that  the  shipmaster,  the  carrier  of 
goods  which  had  been  injured  by  sea- water  was  not  only  en- 
titled, but  bound,  when  the  vessel  put  into  a  port  for  repairs  on 
her  way  to  her  place  of  destination,  to  take  measures  for  having 
the  goods  preserved,  by  having  them  unshipped,  removed  to  a 
warehduse,  and  t/hen  dried,  so  as  to  arrest  loss  or  deterioration, 
and  thereafter  re-shipped  ;  and  in  that  case  the  shii)owner  was 
held  liable  for  a  large  sum  of  damages  for  his  failure  to  fulfil  this 
obligation.  There,  however,  the  damage  to  the  goods  was  the 
result  of  a  collision,  and  the  bill  of  lading  was  subject  to  the  ex- 
ception of  loss  or  damage  arising  from  collision.  In  the  other 
cases,  in  which  similar  questions  have  arisen  for  determination 
either  in  the  United  Kingdom  or  in  America,  so  far  as  the  Lord 
Ordinary  is  aware,  the  occasion  for  landing,  treatment,  and  re- 
shipment  of  goods  has  arisen  from  causes  also  excepted  in  the 
carrier's  undertaking  contained  in  the  bill  of  lading,  and  have 
not,  as  in  the  present  case,  arisen  from  a  quality  necessarily  in- 
herent in  the  cargo  itself  ;  and  the  defender  maintains  that,  in  a 
case  like  the  present,  even  where  such  operations  are  required 
in  order  to  preserve  the  cargo,  the  expense  must  be  defrayed 
not  by  the  owner  of  the  goods  but  by  the  shipowner  or  other  j>er- 
son  who  contracte<l  to  carry  them  on  terms  agreed  on.  .  .  . 

"  The  facts  of  the  case,  which,  in  the  opinion  of  the  Lord 
Ordinary,  have  been  established  by  the  evidence,  may  be  shortly 
stated.  Some  days  before  the  23d  of  December,  a  number  of 
whales  had  been  cast  or  driven  ashore  on  the  coast  of  Shetland 
at  Uya  Sound.  The  defender,  Mr.  Walker,  became  the  pur- 
chaser of  them  at  the  price  of  about  £470  ;  and,  in  the  belief 
that  they  were  bottle-nosed  whales,  other  two  gentlemen  in 
Peterhead  joined  with  him  in  the  speculation, — their  purpose 
being  to  have  the  blubber  and  whale  heads  transported  to  Peter- 
bead,  to  be  there  treated  and  boiled  down  for  the  purpose  of 
znanufacturing  oiL  The  defender  afterwards  found  that  the 
-whales  were  not  of  the  description  he  had  supposed,  and  the 
arrangement  between  him  and  the  two  gentlemen  above  re- 
ferred to  came  therefore  to  an  end.  After  the  whales  were 
stranded,  but  some  days  before  the  defender  arranged  to  have 
them  transported  to  Peterhead,  while  lying  on  the  beach,  and 
partly  on  an  open  field  or  fields  adjoining  the  beach,  they  had 
boon  flenched, — that  is,  the  flesh  had  been  to  a  considerable  ex- 
tent separated  from  the  blubber,  and  the  heads  had  been  separ- 
ated from  the  bodies.  The  heads,  however,  had  not  been  flenched, 
and  it  was  intended  they  should  undergo  that  operation  at 
Peterhead. 

**  In  this  state  of  matters,  the  defender  arranged  for  the  car- 
riage of  the  blubber  and  heads,  in  terms  of  the  contract  or 
charter-party,  dated  23d  December  1871,  entered  into  by 
Mr.  Scott,  acting  for  him,  and  with  his  knowledge  and  autho- 
rity, and  Mr.  Garriock,  one  of  the  pursuers,  and  the  leading 
owner  of  the  *  Petrel,'  a  Ashing  smack  or  vessel  of  61  tons 
register,  and  which  carries  about  62  tons.  By  the  contract 
Mr.  Garriock  agreed  to  charter  the  vessel  *  to  proceed  to  Uya 
Sound  ;  and  after  discharging  the  coals  at  present  on  board, 
load  the  whole  blubber  and  heads  there  belonging  to  the  said 
Mr.  Walker,  not  exceeding  what  the  vessel  can  reasonably  stow 
and  carry,  and  proceed  therewith  to  Peterhead,  or  as  near  there- 
to as  she  can  safely  come,  and  discharge  the  same  for  a  slump 
freight  of  £50  sterling.' 


"  In  order  to  aid  in  procuring  despatch,  Mr.  Walker  purchased 
about  twenty  tons  of  a  cargo  of  coals  which  then  remained  on 
board  of  the  vessel,  and  which  served  as  ballast  for  the  voyage 
from  Lerwick  to  Uya  Sound,  which  is  accomplished,  under 
favourable  circumstances,  in  about  six  hours.  The  vessel  after- 
wards proceeded  to  Uya  Sound,  and  the  coals  were  there  un- 
loaded and  delivered  to  the  defender's  agent ;  and  the  whale 
blubber,  which  was  lying  in  pieces  in  its  flenched  state  on  the 
shore  and  adjoining  ground,  and  whale  heads  were  put  onboard 
by  the  defender,  being  taken  out  in  open  boats  after  having 
been  partly  drawn  along  the  beach. 

**  At  the  time  of  loa<ling,  the  captain  signed  and  delivered  to 
the  defender's  agent  at  Uya  Sound  a  bill  of  lading,  in  ordinary 
terms,  acknowlclging  delivery  of  32  tods  19  cwt.  of  blubber, 
and  213  whale  heads.  The  vessel  having  thereafter  sailed  on 
31st  December  1871,  was  compelled  by  an  adverse  wind  to  take 
shelter  in  Dousie  Voe,  where  she  was  detained  until  the  3d  of 
January  1872.  On  that  day  she  sailed  in  further  prosecution 
of  her  voyage,  but  was  obliged  to  take  shelter  in  Bressay  Sound 
or  Lerwick  harbour,  to  which  it  was  proper  that  she  should  pro- 
ceed in  any  view  for  the  purpose  of  being  cleared  at  the  Custom- 
house before  going  further  south. 

**  Unfortunately  for  the  parties,  a  tack  of  very  bad  weather, 
which  had  begun  in  the  end  of  December,  continued  until  the 
26th  of  January.  Several  vessels,  lying  in  Lerwick  harbour  for 
shelter,  were  detained  during  that  time  before  the  weather  ad- 
mitted of  their  proceeding  south.  In  the  meantime,  the  cargo 
on  board  of  the  *  Petrel '  had  undergone  a  serious  change.  De- 
composition and  even  putrefaction  had  set  in,  and  a  large 
quantity  of  oil  had  run  off  the  blubber,  so  that  a  great 
portion  of  the  cargo  was  in  a  liquid  state.  In  this  state  of 
matters,  it  would  have  been  a  most  dangerous  and  unjustifiable 
proceeding  on  the  part  of  the  captain  to  put  to  sea  with  the 
cargo  on  board  in  bulk.  It  became  necessary  for  the  safety 
both  of  the  ship  and  cargo  that  the  cargo  should  be  landed  and 
put  in  casks.  One  necessary  result  of  this  operation  was  that 
the  vessel  could  no  longer  carry  or  contain  the  whole  cargo. 

"  When  it  became  apparent  to  the  shipmaster  and  to  Mr.  Gar- 
riock, the  owner,  who  resided  at  Lerwick,  that  the  vessel  could 
not  proceed  with  her  cargo,  communications  were  made  to  the 
defender  Mr.  Walker,  and  his  agent,  Mr.  Scott,  in  order  that 
arangements  shotdd  be  made  as  to  the  best  means  to  be  adopted 
for  carrying  on  the  cargo.  The  defender  at  once,  and  indeed 
voluntarily,  and  before  the  full  extent  of  the  evil  became  ap- 
parent, furnished  a  number  of  casks  for  the  purpose  of  receiving 
the  drainage  of  the  oil  pumped  up  from  the  bottom  of  the 
vessel  He  afterwards  telegraphed  to  Peterhead ;  and,  after 
the  lapse  of  a  considerable  time,  got  a  number  of  casks  from 
that  place  which  he  supplied,  and  which  were  used  for  the  oil 
and  blubber,  and  for  the  portions  of  the  whales'  heads  which 
were,  in  the  meantime,  flenched. 

**  At  an  early  period  in  the  communication  between  the  parties 
viz.,  on  16th  January  1872,  the  defender  also  wrote  an  impor- 
tant letter  to  the  pursuer,  Mr.  Garriock,  in  which  he  referred  to 
a  proposal  which  had  been  made  by  Mr.  Scott,  his  agent,  *  to  get 
the  vessel  to  a  quay,  and  put  cargo  into  vats,'  as  a  course  which 
seemed  to  meet  his  approval,  and  stated,  *  I  am  willing  to  pay 
for  flenching  the  blubber,  and  putting  it  properly  into  casks 
when  they  come,  but  will  not  relieve  you  of  any  liability  you 
are  under  the  bill  of  lading.'  Throughout  the  correspondence, 
however,  as  a  whole,  while  it  is  true  that  the  defender  furnished 
the  casks,  and  never  indicated  that  in  his  view  the  shipowner 
wa3  bound  to  do  so,  he  repeate<lly  declined  to  take  any  respon- 
sibility, intimating  generally  that  he  held  the  pursuers  liable  to 
deliver  the  cargo  at  Peterhead,  in  terms  of  the  bill  of  lading.  A 
question  might  be  raised  whether  the  letter  of  16th  January, 
above  referred  to,  did  not  entitle  the  pursuers  to  perform  the 
operations  complained  of  at  the  defender's  expense  ;  but,  in  the 
view  which  the  Lord  Ordinary  takes  of  the  case,  he  has  not 
thought  it  necessary  to  decide  that  question,  which  indeed  was 
not  the  question  argued  by  the  parties. 

**  Whether  Mr.  Garriock,  as  the  carrier  of  the  goods,  be  in  law 
ultimately  liable  for  the  expense  incurred,  without  having  a 
right  of  relief  against  the  defender  or  not,  in  the  opinion  of  the 
Lord  Ordinary  he  acted  a  careful  and  prudent  part  in  his  whole 
proceedings  in  regard  to  the  cargo,  and  did  the  best  that  the 
cironmstances  admitted  of  in  the  interest  of  the  owner  of  the 
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cargo.  He  was  not  himself  possessed  of  the  information  or  skill 
to  determine  what  should  be  done  with  the  cargo,  so  as  to  en- 
able it  to  be  carried  to  the  best  advantage  to  its  destination. 
But  having  obtained  a  survey  and  reports  by  shipmasters  as  to 
the  necessity  for  landing  anil  re-shipping  it  in  its  altered  state 
in  casks,  in  place  of  in  bulk,  he  had  a  further  examination  made 
by  persons,  of  large  experience  in  the  manufacturing  of  oil  from 
whide  blubber  and  heads,  and  acted  entirely  on  the  recommen- 
dations of  these  parties. 

'*The  cargo  was  accordingly  landed  and  treated  as  they  directed, 
and  the  clium  for  disbursements,  for  which  the  pursuers  now 
sue,  arose  in  this  way.  The  vessel  was  at  the  same  time  detaineil, 
from  the  26th  of  January  to  26th  February,  by  the  operations  on 
the  cargo,  and  this  detention  is  the  ground  of  a  claim  by  the  pur- 
suers for  £50.  The  cargo  was  afterwards  delivered  at  Peter 
head.  A  few  casks  which  the  '  Petrel '  could  not  carry  were 
sent  on  by  conveyance  otherwise,  and  a  part  of  the  beads,  for 
which  no  casks  could  be  got,  became  so  ofifensive  as  to  be  a 
nuisance,^  and  at  a  public  sale  were  disposed  of  for  manure  at 
lOs. 

**  The  defender,  Mr.  Walker,  in  his  defences,  as  well  as  in  the 
counter  action  of  damages  at  his  instance,  has  maintained  that 
the  pursuers  were  to  blame  for  the  state  into  which  the  cargo 
got,  in  consequence  of  undue  delay  to  proceed  with  the  voyage 
to  Peterhead,  but  the  Lord  Ordinary  is  quite  satisfied  that  this 
defence  is  unfounded.  *  The  master  is  not  only  entitled  but 
bound  to  avoid  sailing  in  a  dangerous  gale,  and  a  claim  for  loss 
will  arise  from  his  miscouduct  if  he  neglect  this  precaution' — 
(1  Bell.  Com.,  7th  edition,  p.  602).  And  the  Lord  Ordinary  is  of 
opinion  that  the  master  was  not  entitled  to  sail  further  than  he 
did  in  the  state  of  the  weather,  at  any  time  between  the  time 
of  the  loading  at  Uya  Sound  and  the  26th  of  January,  by  which 
time  the  cargo  was  in  the  course  of  being  landed  at  Lerwick. 
He  is  further  of  opinion  that  there  was  no  undue  delay  up  to 
the  time  of  loading,  and  that  the  vessel  was  in  her  proper  course 
in  coming  to  Lerwick  to  be  cleared  at  the  custom-house. 

'*  I'he  defender  further  sought  to  impose  responsibility  on  the 
pursuers  on  the  averment  that  the  vessel  was  not  provided  with 
shifting  boards,  for  the  purpose  of  steadying  the  cargo,  and  that 
this  in  a  great  measure  produced  the  state  of  the  cargo.  But 
although  there  was  a  partial  conflict  of  evidence  on  this  subject, 
the  Lord  Ordinary  is  satisfied  that  this  requirement  was  suffi- 
ciently attended  to. 

"  After  the  evidence,  it  could  not  seriously  be  contended  that, 
assuming  the  delay  to  have  been  inevitable  or  justifiable,  the 
vessel  could  safely  have  proceeded  to  sea  with  her  cargo  in  bulk« 
It  is  quite  clear  that  it  was  absolutely  necessary  that  it  should 
be  put  into  casks.  In  reference  to  this  proceeding,  however, 
the  defender  maintained  that  it  shoidd  have  been  done  on  deck, 
or,  at  all  events,  on  the  quay  alongside  which  the  ship  was 
brought,  and  that  the  course  taken  of  removing  the  cargo  to 
Messrs.  Hay's  premises  caused  a  considerable  waste  of  oil.  It 
was  further  maintained  that,  even  if  the  removal  was  ex{)edient 
and  proper,  the  cargo  should  not  have  been  subjected  to  the 
treatment  which  it  underwent,  and  the  pursuers'  claims  are 
objected  to  on  that  account. 

*'  The  Lord  Ordinary  is  of  opinion  that  all  the  defences  are 
unfounded.  In  the  first  place,  Mr.  Garriock  resorted  to  the  best 
advice  he  could  obtain,  and  it  seems  to  be  clear  that  he  was  wise 
in  doing  so,  and  fully  entitled  to  act  in  this  way,  when  the  de- 
fender, though  on  the  spot,  threw  the  responsibility  on  him. 
But,  in  the  next  place,  the  Lord  Ordinary  is  of  opinion,  on  the 
evidence,  that  everything  was  done  that  prudence  dictated  in 
regard  to  the  cargo.  There  were  no  means  of  loading  it  into 
casks  on  deck.  When  it  was  landed,  the  weather  was  severe, 
bitterly  cold,  and  windy,  and  it  is  proved  that  men  could  not 
have  been  got  to  work  with  such  a  cargo  in  an  ex])osed  situation, 
and  that,  even  had  they  done  so,  there  might  still  have  been  a 
loss  of  oil.  Then,  after  the  cargo  had  been  removed  to  Messrs. 
Hay's  premises,  it  became  apparent  that  it  would  be  extremely 
detrimental,  if  not  destructive  of  it,  to  put  it  into  casks  in  the 
state  in  which  it  then  was,  without  having  it  cleaned,  skinned, 
cranned,  or  further  flenched  and  washed.  The  heads  of  the 
whales,  which  had  been  in  the  bottom  of  the  vessel,  were  in  a 
state  of  advanced  decomposition,  and  to  have  put  them  either 
into  casks  or  into  the  hold  again  without  having  them  flenched 
or  cranned,  would  have  caused  loss  of  oil,  and  greatly  reduced 
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the  value  of  that  part  of  the  cargo,  and  woiUd  have  sobjedcd 
the  parties  at  least  to  the  risk  of  having  to  imload  again,  as  the 
oil  e^caiied  into  the  hold.  In  regard  to  the  other  parts  of  ik 
cargo,  the  decomposing  matter  had  to  be  cut  away,  so  as  to  stcil 
mixing  it  with  the  oil,  which  it  woul<l  have  destroyed  ;  and  a 
the  flenching  had  been  only  roughly  done  on  the  shore,  it  be- 
came advisable  to  have  that  work  completed,  and  the  wkik 
cleaned  and  washed  before  being  put  into  casks.  It  was  idd 
by  the  defender  that  the  washing  took  place  in  order  to  get  n4 
of  coal  dust  attaching  to  the  cargo  owing  to  the  state  of  the  boii 
but  the  evidence  shows  that  this  was  not  so.  Ag^  it  vai 
said  that  the  blubber  had  been  annecessarily  cut  up  into 
pieces ;  but  the  evidence  shows  that  it  was  already  for  thtmaA 
part  in  stripes  which  were  not  too  thick  to  admit  of  their 
passed  into  the  casks  through  the  bung-holes,  which  is  theud 
way  of  loading  into  casks,  and  that  only  the  thick  ends  of  nek 
of  these  stripes  as  presented  sn  obstruction  were  cut  acncYte 
smaller.  It  was  suggested  by  the  defender,  who  has  not  fiiU 
to  state  every  possible  objection  to  the  pursuers*  actingi,  tbt 
the  tops  of  the  casks  should  have  been  taken  out  altogetbo; 
but  it  is  clearly  proved  that  such  a  practice  is  never  foUoved, 
and  that  great  waste  would  have  been  the  result. 

'*  Finally,  the  defender  has  a  theory  that  the  skin  of  ota 
whales  might  be  preserved,  and  is  of  value,  and  on  this  grooa^ 
also,  he  complains  of  what  was  done.  But  it  is  enough  to  m, 
that  if  the  skin  be  valuable,  it  yet  remains. for  some  one  to^ 
— first,  how  it  can  be  pre8er\'ed,  and  then  to  what  use  it  eaaW 
put. 

*'  On  the  whole,  therefore,  the  Lord  Ordinary  is  satitfied  oi 
the  evidence,  that,  as  it  was  necessary  that  the  cargo  should  bt 
put  into  casks,  the  captain,  in  the  treatment  of  it»  acted  pn- 
dently,  and  adopted  the  best  course  for  the  interest  of  the  om 
of  it. 

**  Even  if  the  persons  employed  had  erred,  the  captain  ad 
shipowner  would,  in  the  opinion  of  the  Lord  Ordinary,  have  bta 
free  from  responsibility  ;  for  plainly,  the  best  thing  they  onU 
do  was  to  act  on  the  opinion  of  others  of  experience  and  skill ii 
such  matters  rather  than  on  their  own  views.  Bat  oa  tk 
grounds  now  stated,  the  Lord  Ordinary  thinks  that  those  ib 
did  take  charge  of  the  unloading  and  re-shipment  of  the  c»p 
acted  wisely,  for  if  it  had  not  been  treated  as  it  was,  but  \ii 
been  re-shipped  in  casks,  without  being  cleaned  or  CTaoiMd,ii 
would  have  arrived  at  its  destination  in  a  very  deteriontci 
condition,  and  reduced  in  value  to  an  extent  greatly  beyood  tk 
cost  of  the  operations  on  it,  and,  indeed,  might  again  hare  i«> 
quired  to  be  unloaded.  The  evidence  of  the  witness,  Jacrt 
Milne,  by  whom  the  cargo  was  received  at  Peterhead,  strong^ 
corroborates  the  pursuers*  witnesses  as  to  this,  for  if  any  o^'K 
tion  could  have  been  stated  to  the  way  in  which  the  careo  l^^- 
been  treated,  his  experience  would  have  enabled  him  to  do  n 

"  Of  the  general  duty  of  the  master  to  take  measunrs  to  jit- 
serve  the  cargo  from  such  deterioration  as  was  going  on  in  ^ 
case,  and  to  take  advantage  of  the  vessel  being  at  an  inisnt 
diate  port  where  operations  useful  to  the  cargo  admit  of  bd^ 
performed,  even  though  it  may  be  at  considerable  expense,  tktt 
can  be  no  doubt.  Whoever  may  be  the  person  ultimately  lu^ 
for  such  expense  under  the  contract  of  carriage,  it  is  {dainlyt^ 
duty  of  the  master  to  take  such  measures  as  are  in  his  postf 
to  prevent  the  destruction  of  the  cargo. 

"The  case  of  Notava,  already  noticed,  proceeds  on  tait 
principle,  and  the  position  of  the  captain  is  perhaps  iiowk» 
better  stated  than  in  the  judgment  in  the  case  of  the  *Gntitt- 
dine,*  3  Robinson,  257.  '  Though,  in  the  ordinary  state  of  tkii{9 
he  (the  master)  is  a  stranger  to  the  cargo,  beyond  the  piirp<*^ 
of  safe  custody  and  conveyance,  yet  in  cases  of  instant  and  u- 
foreseen  and  unprovided  necessity,  the  character  of  ageat  av 
suiiercargo  is  forced  upon  him — not  by  the  inunediate  ad  la^ 
a])pointment  of  the  owner,  but  by  the  general  policy  of  the  kr: 
unless  the  law  can  be  supposed  to  mean  that  valuable  pitqiat! 
in  his  hand  is  to  be  left  without  protection  and  care.  It  ast 
unavoidedly  be  admitted  that  in  some  cases  he  must  exoot 
the  discretion  of  an  authorized  agent  over  the  caigo — as  vdl* 
the  prosecution  of  the  voyage  at  sea  as  in  intermediate  ft^ 
into  which  he  may  be  compelled  to  enter.*  Refeieitt  ^ 
further  be  made  to  Lord  Tenterden's  work  on  Shipping  (11  ttj 
pp.  325  and  326 ;  and  to  Parson^s  work  of  anthority  on  tktiJV 
of  Shipping,  vol.  ii.  pp.  21  and  22,  where  a  refercnm  is  fiittO 
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certain  Ainericau  decisions  in  which  the  principle  received 
effect. 

'*  On  the  facts  as  above  stated,  the  Lord  Ordinary  is  of  opinion, 
in  the  first  place,  that  there  is  no  ground  for  the  defender's 
claim  of  damages.  That  claim  is  maintained  on  the  assumption 
that  the  cargo  was  improperly  treated,  but  the.  Lord  Ordinary 
thinks  that  the  best  was  done  for  the  cargo  which  the  circum- 
stances admitted  of  ;  aud  whatever  may  be  said  as  to  the  pur- 
suers' claim  for  reimbursement,  it  is  extremely  difficult  to  see 
how  a  claim  of  damages  on  this  ground  can  be  maintained  after 
the  defender's  letter  of  16th  January  1872  above  mentioned, 
combined  with  the  fact  that  the  defender  himself  furnished  th^ 
casks.  Even  if  there  had  been  such  a  claim,  the  evidence  as  to 
its  amount  is  altogether  insufficient  and  unsatisfactory.  There 
are  no  materials  on  which  the  Court  could  rely  as  leading  to  a 
sound  result  on  that  subject. 

"  Then,  as  to  the  claim  for  freight,  the  goods  having  been  car- 
ried to  their  destination,  so  far  as  it  was  possible  to  do  so,  the 
pursuers  are  entitled  to  the  amount  of  £50  for  which  they 
stipulated. 

"  There  remains  the  pursuers'  claim  for  their  disbursements 
and  for  damages  or  recompense  on  account  of  the  detention  of 
the  vessel,  as  to  which  the  legal  question  is  raised,  Whether, 
assuming  that  it  was  necessary  to  put  the  cargo  into  casks,  and 
that  it  was  a  proper  and  prudent  proceeding  in  the  course  of 
doing  so,  to  subject  it  to  the  operations  above  mentioned, 
were  the  pursuers  bound  to  do  this  at  their  own  expense,  or 
have  they  a  claim  for  reimbursement  and  recompense  against 
the  defender  ?  The  Lord  Ordinary  is  of  opinion  that  the  pur- 
suers are  entitled  also  to  succeed  iu  their  claims  on  this  ac- 
count. 

'*The  defender's  contention  on  this  subject  is  that,  by  the 
terms  of  the  charter-party  and  bill  of  lading,  the  pursuers  under- 
took an  absolute  obligation  to  convey  the  cargo  to  Peterhead, 
and  deliver  it  there  in  the  like  good  order  and  condition  as  that 
in  which  they  received  it  for  the  stipulated  freight,  subject  only 
to  certain  specified  exceptions,  being  generally  of  the  nature  of 
}>erilB  of  the  sea ;  and  that  whatever  expense  became  necessary 
in  order  to  enable  the  pursuers  to  fulfil  that  obligation,  or  how- 
ever long  the  vessel  might  unfortunately  be  detained  in  the 
course  of  the  voyage,  such  expense  and  loss  of  other  employment 
of  the  vessel  must  be  borne  by  the  shipowner.  The  defender,  in 
support  of  his  argument,  referred  to  the  case,  the  Anderston 
Foundry  Co.  v.  Law,  28th  May  1869,  7  Macph.  836,  and  par^ 
ticularly  to  the  opinion  of  the  Lord  President,  in  which  his  Lord- 
ship states  (p.  843),  *  It  seems  to  me  that  in  an  action  on  a  bill  of 
lading,  the  allegation  of  loss  of  cargo  by  perils  which  do  not  fall 
within  the  known  or  expressed  exceptions  of  the  contract,  must, 
as  a  general  rule,  be  irrelevant  as  a  defence,  for  the  master  and 
owner,  by  the  contract  of  affreightment,  undertake  to  insure 
against  all  risks  except  those  specified.  Even  the  wrongful  act 
of  a  third  party,  unconnected  either  with  owners  or  shippers, 
by  which  cargo  is  lost,  leaves  the  liability  on  the  owners.  Thus, 
in  Spence  v.  Chadwick,  it  was  held  by  the  Queen's  Bench  in 
Lord  Denman's  time,  without  hesitation,  that  the  Ulegal  seizure 
and  confiscation  of  cargo,  as  being  contraband,  by  the  custom- 
house officers  of  a  friendly  power,  in  the  course  of  a  voyage, 
there  being  no  fault  on  the  part  either  of  ow^^ners  or  shippers,  was 
not  one  ofthe  perils  within  the  exception  of  the  bill  of  lading;  and 
the  shippers  prevailed  against  the  owners  in  an  action  on  the  con- 
tract of  affreightment  for  the  value  of  the  cargo  (16  L.  J.,  Q.  B., 
313.) '  The  case  of  Spence  v,  Chadwick,  noticed  by  his  Lordship, 
was  also  strongly  founded  on,  and  it  was  urged  that  the  author- 
ity of  the  case  of  Notava  was  inapplicable  to  a  case  like  the 
present,  where  the  state  of  the  cargo,  which  gave  rise  to  the 
expense  and  delay  on  the  voyage,  arose  from  inherent  causes, 
and  not  from  the  perils  of  the  sea ;  and  it  was  maintained,  in 
short,  that,  unless  the  carrier  can  bring  the  case  within  one  of 
the  exceptions  in  the  bill  of  lading,  and  show  that  the  ex|»ense 
was  the  result  of  some  cause  included  in  these  exceptions,  he 
must  bear  such  ex{»ense  himself.  In  the  particular  case  it  was 
maintained  that  the  shipowner  was  quite  able  to  judge  as  to 
the  nature  of  the  cargo  at  the  time  of  making  the  contract ;  and 
that,  as  it  was  a  cargo  subject  to  decomposition,  he  took  all  the 
risk  of  it  by  his  undertaking  to  carry  it  for  a  fixed  sum,  without 
making  any  exception  on  account  of  its  special  nature. 

"  The  Lord  Ordinary  is  of  opinion  that  the  argument  of  the 


defender  now  stated  is  unsound.  In  the  first  place,  it  appears 
to  him  that  the  defender  attaches  too  much  importance  to  the 
particular  terms  of  the  bill  of  lading.  The  contract  between 
the  parties  was  constituted  apart  from  that  document  by  the 
charter-party.  *  It  is  usual  fur  the  master  to  sign  and  give  bills 
of  lading,  in  like  manner,  as  if  there  were  no  charter-party,  but, 
nevertheless,  as  far  as  the  charterer  is  concerned,  they  are  little 
more  than  evidence  of  the  delivery  and  receipt  and  shipping  of 
the  merchandise,  for  the  charter-party  is  the  controlling  contract 
as  to  all  the  terms  or  provisions  which  it  expresses,'  1  Parsons, 
286  and  287  ;  and  the  law  is  similarly  stated  in  1  Bell  Com., 
7th  ed.,  590*  *  Bills  of  lading  are  made  use  of  both  in  combina- 
tion with  a  charter-party  and  for  an  engagement  of  freight  in  a 
general  ship  :  But  the  bill  of  lading  is  conmionly  the  sole  evideuce 
of  the  contract  in  the  latter  case,  while  in  the  former  it  is  only 
collateral ;  its  chief  use  being  to  fix  the  goods  on  the  master 
in  fulfilment  of  that  part  of  the  charter-party;'  and  in  Lord 
Tenterden,  p.  235.  In  the  present  case,  therefore,  the  bill 
of  lading  is  to  be  regarded  as  merely  a  receipt  or  acknowledg- 
ment that  the  quantity  of  cargo  therein  mentioned  was  shipped 
on  board,  and  being  iu  the  hands  of  the  defender,  with  whom 
the  charter-party  was  made,  the  pursuers'  obligations  are  not 
thereby  enlarged.  The  question  then  is.  What  obligation  did 
the  pursuers  undertake?  And  in  considering  that  question,  the 
Court  is  entitled  to  ascertain  the  surrounding  circumstances, 
and  particularly  to  take  into  view  the  nature  and  position  of 
the  cargo  about  to  be  shipped.  When  this  is  taken  into  con- 
sideration, it  appears  to  the  Lord  Ordinary  that  the  contract 
into  which  both  parties  entered  was  one  for  the  conveyance  of 
the  cargo  in  bulk.  This  appears  to  be  beyond  question,  when  it 
is  borne  in  mind  that  the  blubber  and  whale  heads  were  lying 
on  the  beach,  cut  into  pieces,  unsuitable  for  carriage  in  any  other 
way.  If  the  shipovmer  had  proposed  to  have  the  blubber  put 
into  casks  on  the  shores  or  on  board,  it  is  evident  that  the  cargo 
must  have  previously  undergone  operations  of  importance,  and 
causing  expense  and  loss  of  oil;  and  there  appears  to  be  no 
doubt  that,  if  the  shipowner  had  proposed  to  interfere  with  the 
cargo  in  this  way,  he  might  have  been  prevented  by  the  defen- 
der, and  would  have  rendered  himself  liable  in  damages  had  he 
Iiersisted  in  doing  so.  That  the  agreement  of  parties  was,  that 
the  cargo  should  be  carried  in  bulk  is  further  apparent  from  the 
fact  that  the  charter-party  is  silent  as  to  the  owner  of  the  ship 
providing  the  casks.  This  certainly  would  have  been  expressed 
if  it  had  been  a  part  of  the  bargain,  for  it  is  the  duty  of  the 
shipper  to  put  his  goods  in  the  packages  which  are  required  for 
their  carriage.  It  is  important,  on  tiiis  point,  also  to  observe 
that  the  expense  of  providing  such  casks  would  have  obviously 
made  the  stipulated  freight  much  too  small  to  leave  the  prosi>ect 
of  any  profit  whatever,  and  that  immediately  when  the 
necessity  for  casks  arose,  the  defender  at  once,  and  indeed 
voluntarily,  supplied  them.  In  his  evidence  he  stated  that  a 
very  high  freight  was  given,  because,  in  his  view,  the  pursuers 
took  the  whole  risk  of  the  cargo.  But  the  Lord  Ordinary  does 
not  think  the  evidence  for  the  defender  on  this  subject  is  of  any 
importance.  Mr.  Garriock  explains  that,  although  Mr.  Walker 
thought  the  freight  high,  he  could  not  modify  it,  as  the  vessel 
required  to  be  cleaned  out  afterwards,  and  he  was  afraid  the 
cargo  might  injure  her  for  the  special  purpose  for  which  he  held 
her,  viz.,  the  fishing.  The  further  elements  in  his  view  in  fixing 
the  freight  were,  that  he  expected  to  have  to  pay  higher  wages 
owing  to  the  nature  of  the  cargo,  and  that  he  clid  not  anticipate 
that  he  would  have  any  return  cargo  from  Peterhead. 

**  As  it  was  really,  therefore,  in  view  of  the  parties  that  the 
pursuers  should  carry  the  cargo  in  bulk  to  Peterhead,  and  they 
were  not  entitled  in  the  first  instance  to  carry  it  otherwise,  it 
cannot,  in  the  view  of  the  Lord  Ordinary,  be  represented  to 
have  been  part  of  their  undertaking,  that  if  the  cargo  should 
undergo  an  unlocked  for  change,  even  though  arising  from  in- 
herent causes  which  rendered  it  impossible  to  carry  it  to  its 
destination  in  bulk,  and  made  its  discharge  and  shipment  in 
casks  necessary,  then  the  pursuers  should  undertake  this.  It 
appears  to  the  Lord  Ordinary  that  the  rights  of  parties  must  be 
settled  on  the  footing  that  the  defender  warranted  the  cargo  as 
one  which  could  be  carried  on  to  its  destination  in  bulk  ;  that 
it  was  accepted  on  that  footing,  and  if,  from  its  inherent  quality, 
combined  with  the  extraordinary  length  of  the  voyage,  owing 
to  causes  beyond  the  control  of  the  parties,  it  could  not  be  oar- 


58 


THE  SCOTTISH  JURIST. 


Oct  31 


ried  on  in  this  way,  the  defender  must  bear  the  expense.  If 
the  defender's  argument  be  sound,  it  necessarily  follows  that 
the  shipowner,  when  at  Lerwick,  was  bound  to  supply  the  casks. 
It  is  difficult,  however  to  see  how  he  could  also  be  bound  under 
his  contract  to  take  on  the  whole  of  the  cargo  in  this  case,  for 
the  vessel  was  unable  to  carry  it,  exce]>t  in  bulk. 

'*  It  cannot,  as  it  appears  to  the  Lord  Ordinary,  be  laid  down 
as  a  general  principle,  that  where  unusual  operations  causing 
expense  are  required  in  the  treatment  of  a  cargo  in  the  course 
of  a  voyage,  and  particularly  at  intermediate  ])ort8,  the  ship- 
owner shall  be  liable  to  bear  the  expense  unless  the  operations 
have  been  produced  by  causes  expressly  excepted  in  the  bill  of 
lading  or  contract.  The  shipowner,  as  a  carrier,  is  bound  to  use 
all  ordinary  care,  and  give  all  usual  services  for  prese'rving  the 
cargo  and  preventing  damage ;  but  the  Lord  Ordinary  appre- 
hends that,  when  unusual  and  extraordinary  services  and  ex- 
]>enses  are  occasioned,  the  owner  of  the  goods  must  be  liable. 
Thus,  the  case  of  a  cargo  of  hides  or  furs,  shipped  apjMirently  in  a 
perfectly  sound  condition,  but  really  ha\nng  vermin  amongst  them, 
which  the  shipmaster  or  those  receiving  the  cargo  could  not  be  ex- 
pected to  detect  at  shipment,  while  it  would  certainly  be  the  duty 
of  the  master,  at  an  intermediate  port  in  the  course  of  the  voyage, 
to  have  the  goods  taken  out  and  carefully  attended  to,  if  he  be- 
came aware  of  the  existence  of  an  evil  which  was  destroying 
them,  it  seems  to  be  clear  that  the  shipowner  would  not  be 
liable  to  bear  the  expense,  but  the  owner  of  the  goods  would  be 
bound  to  reimburse  him.  See  Parsons,  ut  supra,  voL  ii  ]).  22. 
Such  a  case,  or  the  case  of  any  defect  or  quality  of  the  goods 
which  renders  treatment  and  expense  necessary,  but  which  is 
latent,  or  even  not  obvious,  and  to  be  reasonably  anticipated  as 
likely  to  cause  expense  at  the  time  of  shipment,  falls  within  the 
principle  stated  in  the  judgment  in  the  case  of  the  'Gratitudine  * 
above  quoted,  where  the  master  becomes,  *  by  the  policy  of  the 
law,  acting  on  the  necessity  of  the  circumstances  in  which  he  is 
placed,  the  agent  for  the  owner  of  the  goods.*  The  present  case 
appears  to  the  Lord  Ordinary  to  fall  within  the  same  general 
principle.  The  cargo  was  given  by  the  shipper  as  one  which 
could  safely  be  carried  in  bulk  to  its  destination,  and  as  such  it 
was  accepted.  The  shipowner  could  not  be  expected  to  have 
such  knowledge  of  the  nature  and  inherent  qualities  of  the 
cargo  as  to  make  him  aware  of  the  risk  there  was, — (L)  that  it 
might  req[uire  to  be  unloaded  and  re-shipped  in  a  different  form 
altogether  ;  and  (2.)  that,  in  order  to  save  great  deterioration,  it 
might  require  to  have  considerable  expense  laid  out  on  it.  So 
far  as  he  was  concerned,  the  inherent  quality  which  caused  the 
expense,  must,  by  the  nature  of  the  contract,  be  regarded  as 
latent,  or,  at  least,  as  not  obvious,  and  such  as  should  lead  him 
to  anticipate  what  actually  occurred.  It  is  different,  however, 
with  the  merchant  to  whom  the  goods  belonged.  He  is  bound 
to  inform  himself  of  the  inherent  qualities  of  the  goods  he  ships, 
and  at  least  must  take  the  risk  of  these.  Moreover,  it  appears 
to  the  Lord  Ordinary  that,  even  if  the  owner  of  the  goods  could 
throw  on  the  carrier  the  expense  of  discharging  and  re-shipment, 
there  is  no  possible  ground  for  imposing  on  him  the  expense  of 
the  operations  necessary  to  prevent  the  serious  deterioration  of 
the  cargo.  That  part  of  the  expense  is  in  no  view  within  the  con 
tract  of  carriage,  so  as  to  be  covered  by  the  freight.  For  the 
freight  the  carrier  undertakes  to  carry  and  deliver  the  goods ; 
but,  if  extraordinary  expense  is  required  to  save  the  goods  from 
great  deterioration,  it  seems  to  be  clear  that  this  must  be  paid 
by  the  party  to  whom  the  goods  belong,  and  for  whose  behoof 
the  exx)ense  is  incurred. 

"  If  these  views  be  sound,  it  appears  to  the  Lord  Ordinary 
that  the  pursuers  are  entitled  to  succeed  in  their  claim  of  £50 
for  detention  of  the  vessel.  That  detention  did  not  arise  from 
a  cause  ordinarily  incident  to  the  voyage,  or  within  the  contem- 
plation of  the  parties  when  the  charter-party  was  entered  into. 
It  is  a  fair  i)art  of  the  expense  caused  by  the  treatment  which 
the  cargo  required.  It  was  much  more  for  the  atlvantage  of  the 
defender  that  the  vessel  should  remain,  giving  time  for  the 
operations  on  the  cargo,  than  that  the  cargo  shoidd  be  taken  on 
board  in  a  condition  in  which  it  might  have  been  very  seriously 
deteriorated.  The  amount  charged  appears  to  the  Lord  Ordi- 
nary to  be  reasonable. 

•*A  charge  by  the  pursuer,  Mr.  Garriock,  of  £10,  10s.  for 
WB—ttUiUi  agonoy  and  trouble  in  the  whole  matter,  was  ob- 
'^'■^^   Im^the  Lord  Ordinary  does  not  see  any  sufficient 


reason  to  disallow  this.  The  captain  might  fairly  have  ap))Iied 
to  a  shipping  agent  or  merchant  to  undertake  the  duty  vbi^ 
Mr.  Garriock  did,  and  the  charge  appears  to  be  reasonable.** 

The  defender  reclaimed. 

The  Court,  having  beard  counsel  for  the  parties  on  tbe 
facts  of  tbe  case  at  tbe  end  of  tbe  summer  session  of  1873, 
intimated  on  18th  October  1873  that  on  tbe  Matters  of 
fact  tbey  adhered  to  the  Lord  Ordinary's  interlocutor,  Ut 
desired  argument  on  the  points  of  law,  and  particularly  on 
the  question  whether,  assuming  that  in  the  ordinary  cise 
it  was  the  duty  of  the  master  to  take  any  steps  neceseuj 
to  preserve  the  cargo  for  tbe  shipper,  and,  so  to  speak,  to 
act  as  a  super-cargo,  tbe  same  held  good  in  circumstancei 
wliere  tbe  shipper  was  accessible  and  could  be  commmii- 
cated  witb  by  the  master  as  to  any  operations  considered 
necessary  to  that  end. 

Argued  for  the  pursuers — 

The  detention  of  the  vessel  at  Lerwick  arose  from  perib  <i 
the  sea.  The  deterioration  of  the  cargo  was  caused  not  bj  di> 
fective  stowage  or  other  fault  of  themselves  or  their  master,  bit 
by  its  own  inherent  qualities,  combined  witb  the  nnaToidaUi 
delay.  The  operations  performed  by  them  were  abtohitdf 
necessary  for  the  preservation  of  tbe  cargo.  And,  moreofer, 
they  were  essentially  beneficial  to  the  defender,  who,  inateid 
of  sustaining  a  total  loss  of  the  whole  cargo,  was  enaUed  tberriiy 
to  reap  a  very  large  profit.  It  was  the  duty  of  the  defeodcr, 
being  on  the  spot  and  being  applied  to,  to  instnict  the  maits 
what  course  he  should  take.  But,  instead  of  that,  he  refoMdt» 
give  any  directions,  or  in  any  way  to  relieve  the  puisners  lal 
their  master  of  that  responsibility  which  undoubtedly  wmU 
have  lain  upon  them  under  other  circumstances  to  do  their  bat 
for  the  cargo.  By  the  defender's  own  act  that  lesponsibifity 
was  thrust  upon  the  master,  which  he  was  not  bonnd  to  isear, 
except  in  a  foreign  port,  or  out  of  reach  of  the  defender,  h 
accepting  that  responsibility,  they  did  more  than  they  vat 
bound  to  do,  and  would  have  been  entitled  to  reimbanemeil 
even  if  they  had  committed  a  manifest  error  of  judgment  I^ 
garding  tbe  caigo.  Much  more  then,  having  acted  admittfdlj 
in  the  most  prudent  manner,  having  saved  the  cargo  and  eecani 
for  the  defender  a  most  substantial  profit,  were  they  entitled  ts 
be  reimbursed  their  outlays.  And  from  these  outUys  tb 
demurrage  claimed  could  not  be  separated. 

Argued  for  tbe  defender — 

The  pursuers,  by  the  charter-party  and  bill  of  lading,  nsdcr- 
took  an  absolute  obligation  to  convey  the  cargo  in  bidk  to  Pets*- 
head,  and  deliver  it  there  in  like  good  conditiDn  as  that  in  wbiA 
they  received  it.  There  were  certain  specified  exceptions,  a 
perils  of  the  sea,  etc.  These  exceptions  did  not,  however,  cowr 
that  which  had  actually  happened.  Whatever  expense  la 
necessary  in  order  to  enable  the  pursuers  to  implement  tbar 
obligation  under  the  charter-party  must  be  borne  by  them.  Tl« 
liability  for  any  expense  thought  necessary  falling  upon  A« 
pursuers,  it  was  not  for  the  defender  to  interfere,  even  tboifk 
he  was  on  the  siK)t.  He  took  a  proper  course  in  declimog  tP 
give  instructions  or  to  relieve  the  pursuers  of  responsibility.  If 
any  of  the  cases  referred  to  appeared  to  favour  the  view  of  tk 
pursuers,  it  must  l>e  noted  that  they  arose  out  of  circas- 
stances  in  which  damage  had  occurred  to  cargo  thitnigfa  pcA 
excepted  in  the  charter-party  or  bill  of  lading.  Those  ma 
which  did  not  so  arise  were  all  in  support  of  tbe  defeoda^ 
argument. 

Authorities  referred  to  : — 

The  "Gratitudine,"  18th  Dec.  1801,  3  Robinson,  240,  r* 
Lord  Stowell's  judgment,  pp.  257  and  9,  ride  also  Tndor's  Mut 
and  Mar.  Gases,  30  ;  Tronson  v.  Dent,  22d  June  1853, 8  Moow^ 
Privy  CouncU  Cases,  419;  Atkinson  v.  Ritchie,  9ih  Feb.  IMJl 
10  Easfc.,  630;  Tatham  v.  Hodgson,  30th  April  1796,  6  D«» 
and  East.,  657  ;  Cargo  «c  Argos,  11th  Mar.  1873,  L.R,4^4ia 
and  Ec,  13  ;  on  Ap.,  30th  May  1873,  28  Law  Times,  745; 
Notava  v.  Henderson,  14th  May  1870,  L.R.,  5  Q.  B.  346L  and  lUfc 
Feb.  1872,  L.R.,  7  Q.  B.,  225  ;  Spence  ».  Chadiriek,  Mk  Um 
1847,  lOLaw  Jour.  Q.  B.,  313 ;  "The  Onward,'* 28th  Jsa. im 
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L.R ,  4  Adra.  and  Ec,  38  ;  the  Anderaton  Foundry  Co.  v.  Law, 
28th  May  18G9,  ante,  vol  xli.  p.  449. 

At  advising — 

Lord  Justick-Clkrk. — This  case  has  certainly  raised  a  novel 
question  in  maritime  law,  and  we  hare  had  a  very  full  argument 
upon  it.  But  I  think  the  circumstances  of  the  case  hardly  re- 
quire us  to  determine  this  point  in  order  to  decide  the  question 
before  us.  The  matters  now  conceded  or  determined  by  us  are, 
that  unless  the  cargo  had  been  shifted  and  properly  re-stowetl 
the  vessel  could  not  have  prosecuted  her  voyage  without  tbe 
loss  of  the  cargo  ;  that  there  was  no  delay  on  the  part  of  the 
master  in  performing  the  operations  he  undertook  and  considered 
necessary  ;  and  that  the  operations  actually  performed  were 
proper  and  necessary  to  put  the  cargo  in  a  condition  in  which 
it  could  be  carried  without  deterioration. 

The  question  is,  whether  all  these  operations  were  necessary 
to  enable  the  cargo  to  be  carried,  and  therefore  fell  within  the 
obligation  of  the  master  under  the  charter-]>arty  ?  and  if  not 
necessary,  whether   the   master  can  be  said  to  represent  the 
owner  of  the  cargo,  who  ha])i>ened  to  be  on  the  spot  ?    If  the  operor 
tions  were  necessary  to  enable  the  owners  of  the  vessel  to  earn  the 
freight,  and  no  benefit  accrued  to  the  owner  of  the  cargo  beyond 
the  mere  fact  of  the  cargo  being  carried  to  its  destination,  then  the 
question  would  arise  whether  what  was  necessary  to  enable  the 
master   to   obtemper   the  charter-party   must   not  fall  on  the 
carrier  who  undertook  the  obligati(m  in  the  charter-party.     If, 
on  the  other  hand,  the  operations  were  for  the  benefit  of  the 
cargo,  and  the  master  was  entitled  to  perform  them,  then  the 
owner  of  the  cargo  was  responsible.     Now,  in  this  case,  it  is  not 
possible  to  separate  the  outlay  incurred  into  what  was  necessary 
for  the  carriage  and  what  was  merely  beneficial  to  the  cargo. 
The  whole  cargo  was  rapidly  reaching  a  state  of  putridity.     The 
very  cause  which  prevented  the  rapid  completion  of  the  voyage 
was  operating  to  the  destruction  of  the  cargo.      The  peculiarity 
of  the  case  is,  that  the  owner  of  the  cargo  was  on  the  spot  when 
tbe  operations  performed  by  the  master  were  undertaken.    Now, 
I  am  not  ready  to  affirm  the  doctrine  stated  to  us  for  the  owners 
of  the  vessel  that  the  powers  of  the  master,  as  representing  the 
owners  of  the  cargo,  arise  under  the  charter-party.     I  think,  on 
the  contrary,  that  these  powers  arise  out  of  equitable  considera- 
tions—arise out  of  the  fact  that  in  the  general  case  there  is  and 
'      can  be  no  other  (>erson  who  has  the  power  and  the  op{>ortunity  to 
•      interfere.     And  so  Lord  Stowell  lays  it  down  in  the  cise  of  the 
:'      **  Gratitudine."     But  if  the  owner  is  on  the  spot  and  able  to  look 
after  his  own  affairs,  that  alters  the  question.     Now,  though  on 
the  spot,  the  owner  here  does  not  interfere.     On  the  contrary, 
when  appealed  to,  he  takes  up  a  most  untenable  position.     If 
;i     he  had  said  :  **  you  must  do  so  and  so,  and  I  will  relieve  you  of  all 
ii     responsibility,''  I  do  not  think  the  master  would  have  been  en- 
i     titled  to  do  more  at  his  own  hand  than  was  necessary  to  enable 
$      bim  to  transport  the  cargo.    But  he  did  not  say  that.     Ho  said  : 
i      "I  will  give  you  no  instructions.     I  hold  you  responsible,  and 
r      any  expenditure  you  incur  falls  under  your  obligation  in  the 
charter-party."     That  was  a  position  which  the  owner  of  the 
cargo  was  not  entitled  to  take  up.     It  left  the  master  in  a  most 
unfair  dilemma,  and  I  think  that  he  was  entitled  to  act  to  the 
best  of  his  judgment,  and  did  so  act.    He  put  the  cargo  into  the 
most  satisfactory  condition  he  could,  carried  it  to  its  destination, 
and  it  was  then  sold  at  a  considerable  profit. 

Being  on  the  spot  the  owner  refused  to  relieve  the  master  of 
responsibility — rather  attempted  to  relievo  himself,  and  throw 
responsibility  on  the  master.  The  master  acted  to  the  best  of 
his  discretion.  Benefit  accrued  to  the  car^o,  And  I  am  therefore 
of  opinion  that  the  owners  of  the  cargo  must  recompense  the 
«;wners  of  the  vessel  their  disbursement. 

Lord  Cowan.— On  a  careful  examination  of  this  voluminous 
proof,  and  of  the  argument  on  its  import  addressed  to  the  Court 
last  session,  I  am  of  opinion  that,  as  regards  the  facts  of  this 
case,  the  Lord  Ordinary  is  right  in  every  respect.  There  are 
two  findings  in  the  Lord  Ordinary's  interlocutor  which  are  of 
special  importance.  He  finds  that,  in  consequence  of  the  de- 
composition of  the  cargo,  "  it  was  tinsafe  for  the  ship  and  cargo 
to  proceed  further  with  the  voyage,  and  it  became  necessary  to 
bAve  the  cargo  landed  and  shipped  in  casks,  instead  of  being 
cftrried  in  bulk.*'    He  also  "  finds  that,  in  order  to  avert  aerioos 


loss  and  deterioration  of  the  cargo  at  this  time,  it  was  necessary 
and  proper  that  it  should  be  subjected  to  the  operations  recom- 
mended in  the  report  by  William  Halcrow  and  John  Johnston." 
These  are  essential  findings  in  considering  the  points  of  law 
raised  in  this  case.  On  the  legal  questions  argued,  I  am  also 
satisfied  that  the  Lord  Ordinary  is  right,  and  that  his  judgment 
is  consistent  with  the  authorities  quoted,  and  the  legal  prin- 
ciples by  which  the  case,  having  regard  to  the  facts  proved,  falls 
to  be  decided.  It  appears  that  the  true  import  and  effect  of  the 
whole  evidence,  and  especially  of  the  letters  which  })a8sed  be- 
tween the  parties,  is,  that  the  master  of  the  ship  was  left  tx  prm- 
posUo  by  the  owner  of  the  cargo  to  use  his  discretion,  and  do 
what  he  thought  best  under  the  circumstances.  Yet  now  the 
owner  says  he  is  entitled  to  repudiate  the  actings  of  the  master, 
notwithstanding  that  the  master  exercised  a  wise  discretion,  and 
put  the  cargo  in  such  a  state  that  the  voyage  was  accomplished 
in  safety,  and  a  large  profit  realized  on  the  sale  of  the  cargo. 
Now,  the  owner  having  reaped  a  benefit  of  £600  or  £700  from 
the  operations  of  the  master,  cannot  now  refuse  to  repay  the 
master  the  expense  incurred  in  carrying  out  these  operations. 
But  for  what  was  done  by  the  shipmaster  for  the  preservation  of 
this  cargo,  I  think  it  is  clear  on  the  proof  that  if  carried  forward 
in  its  perishing  condition  the  whole  blubber  and  heads  would 
have  on  their  arrival  at  Peterhead  been  found  comparatively 
valueless.  There  was  thus  great  benefit  reaped  by  the  owner  of 
the  cargo,  by  and  through  the  expenditure  sought  to  be  recovered. 
And  whatever  were  the  powers  of  the  shipmaster,  the  legal 
principle  of  recompense  is  in  itself  sufficient  ground  for  sus- 
taining the  claim. 

The  only  matter  upon  which  I  felt  any  doubt  was  as  to  the 
division  of  the  £113,  for  it  was  contended  that  part  of  that  sum 
was  expended  upon  the  ship,  and  not  upon  the  cargo  at  all. 
After  an  examination  of  the  details  of  the  accounts,  however,  I 
nave  come  to  the  conclusion  that  there  are  no  grounds  for 
making  a  separation,  and  the  counsel  for  the  defender  did  not 
give  us  any  elements  for  the  solution  of  that  matter,  even  were 
we  prepared  to  recognise  the  justice  of  such  separation.  I 
therefore  agree  with  your  Lordship  that  the  interlocutor  should 
be  affirmed ;  but  it  might  be  well  that  a  finding  shouM  be  added 
that  this  proof  establishes  that  benefit  resulted  to  the  defenders 
by  the  cargo  having  been  dealt  with  as  it  was,  and  having 
been  brought  to  its  destination. 

Lord  Benholms. — I  do  not  know  that  I  can  put  my  judg- 
ment in  this  case  so  much  on  the  Supposition  that  it  is  proved 
that  the  defender  has  benefited  by  the  expense  to  which  he 
objects.  All  that  we  know  is,  that  we  are  told  that  six  or 
seven  hundred  pounds'  profit  was  obtained  upon  the  sale 
of  the  cargo,  but  how  that  necessarily  leads  to  the  conclusion 
that  profit  was  caused  by  the  outlay  on  the  master^spart  beyond 
what  was  strictly  necessary  (if  any),  I  am  unable  to  see.  And 
if  we  saw  from  the  evidence  that  the  master  had  expended  a 
distinct  and  considerable  sum  with  a  view  of  benefiting  the 
cargo,  and  preventing  deterioration  thereof,  although  that  eic- 
penditure  was  not  necessary  to  enable  him  to  transport  the 
cargo,  and  that  he  had  done  this  without  the  actual  consent  of 
the  owner,  I  should  have  no  difficulty  in  holding  that  the  ship- 
master would  have  no  claim  for  repayment  of  these  sums.  But 
in  this  case  I  do  not  think  that  we  can  draw  a  distinction  be- 
tween expenditure  which  was  necessary  to  enable  the  master  to 
transport  the  cargo,  and  expenditure  which  was  not  necessary 
for  that  purpose,  but  solely  calculated  for  the  benefit  of  the 
cargo.  We  have  no  distinct  statement  or  evidence  of  expendi- 
ture not  necessary  to  enable  the  cargo  to  be  carried. 

Upon  that  ground  I  concur  with  your  Lordships,  but  I  do 
not  think  it  necessary  or  safe  to  go  on  the  principle  of  recom- 
pense, for  we  have  no  materials  to  enable  ns  to  do  so. 

Lord  Neaves. — This  case  does  not  afford  materials  for  de- 
siding  the  important  point  which  has  been  chiefly  dwelt 
apon  in  the  argument  before  us.  It  contains  a  feature  which 
withdraws  it  from  the  application  of  any  general  rule,  viz.,  the 
equivocal  and  perplexing  position  taken  up  by  the  owner  of  the 
cargo  when  consulted  by  tiie  master.  There  can  be  little  doubt 
that,  as  he  was  on  the  spot,  it  was  incumbent  on  him  to  decide 
what  was  to  be  done,  and  not  on  the  master.  Now,  what  did 
he  do  7   He  refused  to  toy  what  was  to  be  done,  and  held  over 
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the  master  an  indeBnite  obligation  which  he  asserted  lay  on  him 
to  find  out  at  his  peril  what  it  w^  his  duty  to  do.  Such  a 
course  on  the  part  of  the  owner  of  the  cargo  proceeded  on  an 
erroneous  view  of  his  own  obligation,  placed  the  master  in  a 
most  unfair  position,  and  would  have  in  a  great  measure  ex- 
cused him  had  he  made  any  mistake,  which,  fortunately,  he  did 
not  do. 

Lord  Benholme  has  said  that  he  cannot  allo'W'  any  supposed 
benefit  to  the  cargo  to  form  the  basis  of  his  judgment,  and, 
moreover,  that  he  cannot  see  any  foundation  for  the  statement 
that  the  cargo  did  receive  benefit.  No^,  I  do  not  go  oil  that  as 
a  distinct  ground  of  judgment,  but  I  go  on  this,  that  the 
enterprise,  in  point  of  fact,  was  brought  to  a  successful  issue. 
If  it  had  ^iled  I  should  certainly  have  looked  upon  Walker's 
case  in  a  very  dififerent  light.  But  here  we  have  the  enterprise 
succeeding,  and  the  cargo  sold  with  alarge  margin  of  profit,  though 
whether  this  arose  from  the  operations  conducted  by  the  master 
or  not  does  not  appear.  The  case  is  thus  distinguished  from 
all  other  cases  that  have  occurred.  It  turns  out  that  the  opera- 
tions of  the  master  were  beneficial  to  both  paHies,  the  freight 
was  earned,  and  the  cargo  Vas  |)reserv6d  And  sold  at  a  coti- 
siderable  profit.  In  point  of  fact,  the  object  of  the  owner  of 
the  cargo  was  accomplished,  and  looking  at  the  circumstances  of 
his  refusal  to  give  the  master  directions  as  to  what  he  wished 
done,  I  must  hold  him  liable  for  the  expense  of  what  the  master 
did  in  the  exercise  of  his  discretion  thus  forced  u[K)n  him,  and 
did  with  every  appearance  of  a  beneficial  result.  There  might 
have  been  some  little  doubt  as  to  the  claim  for  demurrage  had 
not  the  delay  been  occasioned  by  the  ambiguous  and  {)erplex- 
ing  position  taken  up  by  the  o^^ef  of  the  cafgo,  but  that  re- 
lieves us  from  any  special  difficulty  regarding  it. 

Lord  Justice-Clbrk. — I  need  only  add  that  I  did  not  touch 
the  question  of  demurrage,  because  I  considered  that  the  de- 
murrage necessarily  followed  the  fate  of  the  operations  that 
occasioned  the  demurrage. 

This  interloctuor  was  prononliced  : — 

**  Find  that  the  voyage  in  question  was  successfully  performed, 
and  proved  beneficisJ  to  the  defender :  aiid  ivith  this  additional 
finding  adhere  to  the  Lord  Ordinilry  s  interlosntor,  reflise  the 
reclaiming  note,"  etc. 

Act.  Pattison,  Burnet ;  William  Mason,  S.S.C.  Agent, — Alt. 
Millar,  Q.C.,  Keir ;  Andrew  and  Wilson,  W.S.  Agent8,^Ii,  Clerk. 
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second  division. 

Special  Case — John  Cowan,  W.S.  (Miss  Isabella 

Jane  Dick's  Factor  loco  tutoris)^  and  Others. 

Contract  of  Marriage — Trust  Settlement — Provisions  to  children — 
Presumption  of  satisfaction — Residue — The  marriage-contract 
entered  into  between  a  father  (who  was  twice  married)  and 
his  first  wife  contained  no  provision  for  the  children  of  the 
marriage.  The  marriage-contract  entered  into  between  him 
and  his  second  wife  provided  to  the  child  of  the  second  mar- 
riage, if  there  was  only  one,  a  sum  of  £1000,  as  in  full  of  all 
legal  claims  that  could  be  made  on  the  father's  death,  and 
secured  besides  to  the  children,  if  any,  the  mother's  property, 
amounting  to  about  £6750.  There  were  only  two  children, 
one  of  each  marriage,  both  daughters.  The  father  left  also 
a  trust-disposition  and  settlement,  whereby  he  directed  his 
trustees  to  hold  and  apply  the  sum  of  £8000  for  behoof  of 
the  daughter  of  his  first  marriage  in  liferent,  and  her  children 
in  fee,  and  the  residue  of  his  estate  for  behoof  of  his  two 
daughters,  equally  between  them,  in  liferent  and  their  children 
in  fee,  declaring  that  these  provisions  should  be  in  full  of 
every  claim  which  they  could  make  "  at  law  "  on  his  decease. 

Held  that  the  daughter  of  the  second  marriage  was  entitled  to 
the  sum  of  £1000  provided  to  her  in  her  father  and  mother's 
marriage-contract,  in  addition  to  the  liferent  of  one- half  the 
residue  of  her  father's  estate,  and  that  the  latter  provision 
was  not  intended  as  in  satisfaction  of  the  former. 

The  late  Alexander  Dick  died  on  10th  September  1871, 
survived  by  his  wife,  Mrs.  Jane  Oeddes  or  Dick,  who 


died  on  21st  November  1871.  Alexander  Dick  v« 
twice  married,  and  left  two  daughters,  Charlotte  Sank 
Junet  Biek,  the  sole  i^ue  of  his  first  marriage  with  Mn 
Charlotte  Slater  or  Dick,  and  Isabella  Jane  Dick,  tk 
Bole  issue  of  Lis  fiecond  marriage  with  Mrs.  Jane  Gedda 
or  Dick. 

A  contract  of  marriage  was  entered  into  betvea 
Alexander  Dick  and  his  first  wife,  mother  of  Mia 
Charlotte  Sarah  Janet  Dick,  dated  12th  April  1855,  bat 
it  did  not  contain  any  provision  for  children  of  tke 
marriage  J  or  any  discharge  of  their  legal  rights.  Any 
nioney  which  Alexander  Dick  derived  or  acquired  throngk 
\m  first  wife  merged  in  bis  general  estate. 

A  contract  of  marriage  was  also  entered  into  hetwMi 
Alexander  Dick  and  his  second  wife,  Mrs.  Joe 
Geddes  or  Dick,  and  to  which  the  trustees  of  be 
fiither^  the  laie.  Archibald  Geddes,  Esq.,  mercbut, 
Leilh,  were  parties,  dated  the  11th  day  of  July  1865,  ii 
which  Alexander  Dick  bound  and  obliged  himself  ii 
certiiin  provisions  in  favour  of  his  spouse,  and  ab 
in  favour  of  children  of  the  marriage,  should  there  In 
any. 

The  provision  in  favour  of  children  was  as  follows:— 

"And  further,  the  said  Alexander  Dick,  in  contempUtioBtf 
the  said  Bmrnagie,  mid  m  the  event  of  there  being  only  one ekii 
born  of  it,  h(^r6by  bmds  atid  obliges  himself  and  his  aforesaidi  to 
iDAkBpaymentof  the  sum  of  £1000  to  the  said  child,  .  •  .andty 
at  and  agn^inst  the  firfit  term  of  Whitsunday  or  MaitiniiiM  after 
hU  decease,  «  ,  .  and  the  said  Alexander  Dick  hinds  sndoU^ 
hitiiBclf  and  hia  for^aaidB  to  ^iment  and  edacate  the  chiidreBif 
the  said  inteud£<d  marriage  in  a  manner  suitable  to  their  ttats^ 
until  tbo  proyisioDs  in  their  favour  herein  contained  diiH  \s 
paid  or  become  payable,  or  until  they  shall  be  otherwise  pn- 
videi3  for :  And  which  provisions  in  favour  of  the  child  «r 
chiidron  of  the  ftald  marriagi^  ahall  l>e  in  full  satisfaction  to tha 
of  iill  bairuB'  part  of  gear,  legitim,  portion-natural,  and  exeeatiT, 
and  evGfy thing  eUe  which  tbej  could  claim  by  and  throu^tki 
death  of  aaid  Alexander  Dick,  their  father." 

On  the  other  band,  the  trustees  under  the  trust-^ 
position  and  settlement  of  Archibald  Geddes,  Mrs.  Di<i'i 
father,  conveyed  to  the  trustees  under  the  marriage-^oih 
tract  her  share  of  the  residue  of  her  father's  estile, 
amonnling'  to  £6755,  to  be  held  by  them  for  Mrs.  Did 
in  liferent,  ejcluding  the  Jt^s  mariti  of  her  husband,  vA 
for  her  children  in  fee*  After  Mrs.  Dick's  death  this  sob 
was  paid  over  by  the  trustees  under  the  marriage-contnct 
Ui  the  first  party  to  this  Special  Case,  as  factor  /oa 
lutoris  of  Isabella  Jane  Dick,  the  only  child  of  tk 
marriage. 

Alexander  Dick  left  a  trnst-disposition  and  settlemest 
dated  the  27  th  day  of  January  1870,  and  a  codid 
thereto,  dated  7th  September  1871.  By  the  deedof27il 
January  1870  be  conveyed  to  the  parties  of  the  second 
part  to  this  Special  Ca^,  as  trustees,  his  whole  estate, 
heritable  and  moveable,  for  the  purposes*  therein  mentiooei 
being,  inter  alia — 

*^  Third,  tlmt  in  the  event  of  my  eldest  daughter  CharlotteStfik 
Jmict  surviving  mct  I  diriict  and  appoint  my  said  tnutMi. 
within  twelve  moiiiUs  after  my  deatii,  to  invest  the  wiaif 
X500Q  sterling:,  'u^^l  ^^  bu!d  and  apply,  pay  and  oonvey  thevai 
to  and  for  behoof  of  my  said  daughter  in  liferent  for  herhfeRi^ 
alimentary  use  allenarly,  and  to  and  for  behoof  of  ha*  ImmH 
children  ef^nally  amoag  tbem  and  the  aurvivora  or  snrviTor  tf 
theti],  Bbare  and  sb^re  alike,  in  fee,  payable  and  divisible  to o^ 
among  aaid  children,  on  the  youngest  of  them  or  surrivor  of  tks 
attaining  the  a^e  of  twenty-one  years,  after  the  death  of  thdrifll 
mother,  the  lawful  issue,  ho\%'ever,  of  any  of  the  said  ddtt* 
IV ho  may  predcceast;  leaving  such  issne,  heing  always  m^M 
eq  11  ally  among  them  to  their  respective  parent's  ahara :  DecMl 
that  in  the  event  of  my  said  daughter  dying  withoetksni( 
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lawful  issue,  or  failing  said  issue  before  the  period  of  division 
above  provided,  until  the  arrival  of  which  said  period  the  pro- 
Tisions  herein  made  shall  not  vest,  the  foresaid  principal  sum  o{ 
£5000  sterling  shall  revert  to  and  become  a  portion  of  my  said 
estate ;  and  the  interest  or  annual  produce  thereof  as  well  as 
the  principal  sum  itself,  shall  be  payable  to  my  other  lawful 
children  or  their  issue,  in  the  same  way  and  manner  as  is 
hereinafter  provided  in  regard  to  the  disposal  of  the  residue  of 
my  other  means  and  estate  :  Declaring  that  the  provision  above 
conceived  in  favour  of  my  said  daughter  and  her  isaue  is  over 
and  above  and  in  addition  to  the  provisions  hereinafter  con- 
ceived in  her  favour  as  one  of,  and  along  with,  my  other  child 
'or  children  presently  born,  or  that  may  hereafter  be  bom  to  me; 
Fourth f  that  the  said  trustees  shall,  from  the  produce  of  my 
means  and  estate,  make  payment  to  Jane  Geddes  or  Dick,  i^y 
wife,  if  she  shall  survive  me,  and  during  all  the  days  and  years 
of  her  life,  but  for  her  liferent  alimentary  use  allenarly,  and  so 
long  only  as  she  shall  remain  unmarried,  a  free  annuity  of 
£150  sterling,  and  that  over  and  above  and  in  addition  to  the 
annuity  provided  by  me  to  her  in  the  contract  of  marriage  en- 
tered into  between  us,  payable  said  annuity  at  the  terms  and 
mider  the  provision  of  forfeiture  contained  in  said  contract  in 
regard  to  the  annuity  therein  provided ;  Fifth,  with  regard  to 
the  residue  of  my  said  estate,  I  direct  my  trustees  to  hold  and 
apply,  pay,  and  convey  the  same  to  and  for  behoof  of  n^y  whole 
children  equally  among  then^  in  liferent,  for  their  respective 
liferent  alimentary  uses  allenarly,  and  to  and  for  behoof  of  their 
respective  lawful  issue  equally  among  them  and  the  survivors 
and  survivor  of  them,  share  and  share  alike  in  fee,  payable  and 
divisible  to  and  among  such  issue  on  the  youngest  of  them  or 
survivor  of  them  attaining  the  age  of  twenty-one  years  after 
the  death  of  their  parent  resfiectively,  the  lawful  issue,  however, 
of  any  of  my  said  grandchildren  who  may  predecease  their  parent, 
or  who  may  die  previously  to  the  i)eriod  of  division  of  my  said 
estate,  until  the  arrival  of  which  period  the  provisions  herein- 
before conceived  in  their  favour  shall  not  vest,  leaving  such 
issue,  being  always  entitled  equally  among  them  to  theif  respec- 
tive parents'  share,  .  .  .  Declaring  that  the  interest  or  annual 
produce  of  my  said  estate  provided  to  my  said  children  or  grand- 
children, and  additional  annuity  in  favour  of  my  said  wife,  shall 
not  be  assignable  by  them,  nor  be  arrestable  by  their  creditors, 
or  otherwise  attachable  for  their  debts  or  deeds,  nor  shall  the 
same  be  subject  to  the^'iM  mariti  or  right  of  administration  of 
any  husbands  my  daughters  or  female  grandchildren  may  niarry, 
nor  shall  the  same  be  subject  for  the  debts  or  deeds,  or  liable 
to  the  diligence  of  the  creditors,  of  such  husbands  in  any  manner 
of  way,  and  which  provisions  conceived  in  favour  of  my  said 
wife  and  children  are  hereby  declared  to  be  in  full  satisfaction 
to  them  respectively  of  all  terce  of  lands,  half  or  third  of 
moveables,  bairns'  part  of  gear,  legitim,  portion-natural, 
executory,  and  every  other  claim  or  demand  which  they  or  any 
of  them,  their  heirs  or  successors,  could  by  law  ask  or  demand 
by  or  through  my  decejise," 

Bj  the  codicil  of  7th  September  1871  the  provision  in 
the  third  purpose  of  the  trustrsettlement  in  flavour  of 
Charlotte  Sarah  Janet  Dick,  the  daughter  of  the  first 
marriage,  was  raised  from  £^000  to  £8000. 

The  amount  of  the  personal  estate  left  by  Ale^^ander 
Dick  was  £88,072,  148,  6d,  In  addition  to  the  personal 
estate  he  died  possessed  of  the  estate  of  Lumloch,  which  wag 
let  as  a  farm  at  an  annual  rent  of  JE185,  and  the  minerals 
on  which  were  let  at  a  fixed  rent  of  £300  per  annum. 

In  consequence  of  the  minority  of  Miss  Charlotte 
Sarah  Janet  Dick,  it  could  not  be  ascertained 
whether  she  would  elect  to  apcept  the  provisions  in  her 
favour  under  her  father's  disposition  and  settlement  and 
codicil,  or  claim  her  legal  rights.  In  the  meantime  a 
Special  Case  was  presented  to  the  Court  for  the  purpose  of 
determining  whether  Miss  Isabella  Jane  Dick  was  en- 
titled to  payment  of  the  provision  of  £1000  under  her 
father  and  mother's  marriage-contract,  as  well  as  to  the 
liferent  of  one-half  the  residue  of  her  father's  estate,  under 
hiB  trust  settlement. 

The  party  of  the  first  part  to  the  Special  Case,  Miss 


Isabella  Jane  Dick's  factor,  maintained  that  he  was 
entitled  to  receive  payment  from  the  parties  of  the  second 
part,  Alexander  Dick's  testamentary  trustees,  of  the  sum 
of  £1000  sterling,  provided  to  the  child  of  his  second 
marriage  by  Alexander  Dick,  under  the  contract  of 
marriage  dated  llth  July  1865,  with  interest  at  the 
rate  of  5  per  cent  from  the  term  of  Martinmas  1871 ; 
but  the  parties  of  the  second  part,  Alexander  Dick's  trus- 
tees, maintained  that  the  provisions  in  favour  of  Miss 
Isabella  Jane  Dick  in  her  father's  disposition  and 
settlement  and  codicil  must  be  held  to  be  in  satisfaction 
of  the  provision  in  her  favour  contained  in  the  marriago- 
oon tract,  and  that  consequently  the  party  of  the  first  part 
was  not  entitled  to  payment  of  the  said  sum  and  interest. 
The  question   of  law   submitted   to   the   Court  was, 

Whether  the  party  of  the  first  part  was  entitled,  on  behalf  of 
his  ward,  the  said  Isabella  Jane  Dick,  to  payment  of  the  said 
sum  of  £1000,  with  interest  under  the  contract  of  marriage 
second  above  mentioned,  in  addition  to  the  provisions  conceived 
in  her  favour  by  her  father*s  trust- disposition  9S\/X  settlement 
and  codicil  ? 

Argued  for  the  first  parly — 

The  question  was  whether  an  antecedent  onerous  provision 
was  to  be  held  discharged  by  a  subseqi^ept  gratuitous  provision. 
The  principle  usually  applied  to  such  cases  was  the  one  debitor 
non  presumitur  donare.  But  the  presumption  was  very  slight 
indeed  as  between  parent  and  child.  In  this  case  the  father 
had  it  in  his  mind  that  the  child  of  his  second  marriage  was 
provided  by  his  marriage- contract  with  £6755  from  her  mother 
and  £1000  from  himself,  making  £7755  in  alL  Accordingly, 
with  a  view  to  equalizing  the  provisions  to  his  two  children,  he 
in  his  trust-settlement  and  codicil  made  a  special  provision  of 
£8000  for  the  child  of  his  first  marriage,  just  £245  more  than 
her  younger  half  sister  would  receive  from  the  provision  of  his 
marriage- contract.  And  then  he  divided  equally  the  residue 
between  them  and  their  heirs.  This  evideqt  desire  to  equalize 
the  means  of  his  two  children  showed  that  it  wsvs  the  testator's 
intention  that  the  provision  of  ^^1000  in  his  mi|rriage-con tract 
should  be  cumulative  with  au4  not  discharged  by  the  gift 
of  residue  in  the  trust-settlement.  Further,  to  justify  the  appli- 
cation of  the  principle  above  quoted,  there  must  be  some 
similarity  between  the  provisions.  Now  here  there  was  none. 
The  provisions  were  quite  inconsistent.  One  was  a  fee  of  a  sum  of 
money,  and  the  other  a  liferent  of  a  share  of  residue.  The 
latter  could  never  have  been  intended  to  discharge  the  former, 
^ppen's  Trustees  i;.  I^ppen,  3d  Ji^ly  1856,  aritf,  vol.  xxviii.  p. 
565,  H.  of  Lords,  2l8t  May  1858,  ante,  vol  xxx.  p.  563; 
Elliot  V.  Bowhill,  23d  June  1873,  ante,  voL  ^v.  p.  446. 

Argued  for  the  second  parties — 

The  settlement  of  1871  was  a  settleipent  qt  Mr.  Dick *s  whole 
estate,  aqd  ip  makjng  it  he  must  be  presumed  to  have  ha<^l  in  con- 
templation the  obligation  he  was  under  to  his  younger  child 
under  her  mother's  marriage-contract.  It  was  evident  from  the 
whole  tenor  of  the  deed  that  he  did  not  look  upon  this  obligation 
as  one  of  his  debts  to  be  first  paid,  but  intended  it  to  be  en: 
tinguished  by  the  much  larger  provision  which  he  thought  fit  to 
pake.  3ut  further,  there  was  evidence  in  the  deed  that  Mr. 
Dick  was  quite  aware  that  if  he  wanted  to  make  a  provision  in 
his  settlement  which  should  be  cumulative  with  one  in  his  mar- 
riage-contract, he  must  do  so  in  express  terms.  And  in  the  csae 
of  his  wife,  to  whom  he  gave  an  additional  annuity,  he  took  care 
to  do  this.  That  was  sufficient  to  show  that  he  did  not  mean 
the  two  provisions  to  be  cumulative,  but  the  latter  to  discharge 
the  former. 

At  advising — 

Lord  Cowak. — (After  stating  the  facts  and  reading  the 
clauses  i^bove  quoted) — ^The  question  for  our  decision  is  whether 
the  provision  of  residue  in  Mr.  Dick*s  trust-settlement  extin- 
guishes and  satisfies  his  daughter  Isabella's  claim  for  £1000 
under  her  mother's  marriage-contract.  I  am  of  opinion  that 
there  is  no  good  ground  upon  which  that  proposition  can  be 
maintained.     The  argument  has  been  presented  to  us  on  a  per* 
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feotly  satisfactory  legal  basis.  At  one  time  there  was  a  very 
general  opinion  among  Scotch  lawyers  that  in  our  law,  as  in  the 
law  of  England,  there  was  a  presumption  against  the  duplica- 
tion of  legacies,  a  presumption  which  required  to  be  rebutted 
by  other  evidence.  Even  then,  as  explained  by  Erskine  in 
Book  iil  4.  9S,  there  was  this  modification  of  the  rule,  that 
bonds  of  provision  by  a  father  to  his  child  unforis- 
familiated,  are  from  the  presumption  of  paternal  affection 
understood  to  be  granted  not  in  satisfaction  but  in  addition 
to  former  provisions.  This  branch  of  the  law,  however, 
underwent  thorough  revision  in  the  case  of  Kippen,  in 
which  the  House  of  Lords,  affirming  the  judgment  of 
this  Court,  held  that  no  such  presumption  existed.  Lord  Chan- 
cellor Chelmsford  examined  all  the  previous  cases  on  the  sub- 
ject, and  repudiating  the  existence  of  any  such  presumption,  stated 
his  opinion  to  be  that  in  every  case  of  this  kind  the  question  is 
one  of  intention  upon  the  evidence  aff'orded  by  the  whole  deeds 
of  the  granter.  Accordingly  Mr.  Watson  submitted  to  us  an 
able  argument  to  show  that  the  clause  of  residue  here  was 
intended  to  sopite  the  provision  under  the  marriage-contract. 
But  in  the  first  place,  that  strikes  me  as  a  remarkable  proposi- 
tion regarding  the  effect  of  a  clause  of  residue  expressed  as  this 
clause  is,  intended  merely  to  regulate  the  general  succession.  I 
know  of  no  case  in  which  the  question  has  ever  been  raised 
upon  such  a  clause  unless  in  the  recent  case  of  Elliot,  2.3d  June 
1873,  in  this  division  of  the  Court,  in  which  a  residuary  be- 
quest was  held  to  be  not  substitutional,  but  in  addition  to  a 
prior  provision.  And  in  the  second  place  the  sums  are  not  of  the 
same  amount,  nor  are  the  words  of  gift  at  all  of  the  same  character 
or  to  the  same  effect.  The  two  provisions  require  only  to  be 
compared  with  each  other  to  show  that  the  later  one  could  not 
have  been  intended  to  be  given  in  extinction  of  theotherand  earlier 
provision.  The  sums  are  not  the  same  nor  is  the  character  of 
the  bequests,  and  further,  the  destination  in  the  contract  is  quite 
different  from  that  in  the  clause  of  residue, — important  distinc* 
tions  founded  on  by  the  Lord  Chancellor  in  Kippen's  case. 
*' There  is  no  correspondence,*'  he  says,  '*of  amount  in  the  sums 
in  the  two  deeds,  and  the  limitations  of  them  are  essentially 
different."  Here  the  provision  of  £1000  is  payable  to  Isabella 
Dick  herself,  and  under  the  residue  clause  she  is  only  to  get  the 
liferent  of  her  share.  Then,  in  the  third  place,  the  clause  of  dis- 
charge is  exceedingly  important  When  Mr.  Dick  executed  his 
trust-deed  he  must  be  supposed  to  have  had  his  contract  of 
marriage  before  him,  and  several  of  the  clauses  establish  this  to 
have  been  so.  And  if  he  intended  the  residue  bequest  to  extinsrnibh 
the  contract  provision,  he  would  naturally  have  included  the  tlaim 
under  it  in  the  clause  of  discharge.  But  he  confines  it  to  legal 
claims. 

In  short,  the  argument  seems  to  resolve  itself  into  the  con- 
tention that  because  it  happens  that  the  additional  annuity  of 
i.'150  to  his  >%ife  is  declared  to  be  over  and  above  the  provision 
in  her  marriage-contract,  and  similar  language  is  used  about  the 
provision  of  £5000  to  his  elder  daughter,  something  of  the  same 
kind  would  have  been  said  of  Isabella's  share  of  residue  if  it 
were  intended  that  she  should  have  it  besides  the  £1000.  But 
in  these  cases  he  was  dealing  with  specific  sums,  and  they 
furnish  no  argument  for  the  interpretation  of  a  clause  of  residue. 
For  it  is  always  to  be  kept  in  view  that  there  is  no  special  be- 
quest of  a  sum  of  money  conferred  on  his  daughter  by  his  trust- 
settlement.  And  the  testator  may  well  have  considered  the 
fact  of  his  limiting  the  clause  of  discharge  sufficient  of  itself  to 
indicate  his  intention,  which  I  am  satisfied  clearly  was  to  leave 
the  provision  of  £1000  standing  in  his  daughter's  favour. 

Lord  Benholme  concurred. 

Lord  Neayes. — I  entirely  concur,  and  think  that  there  is 
much  importance  in  your  Lordship's  remark,  that  in  general 
residue  means  that  which  is  over  after  you  have  discharged  every 
species  of  debt,  and  satis  ded  all  prior  and  special  bequests.  If 
that  is  the  case,  it  is  hardly  possible  to  hold,  without  a  distinct 
direction  to  that  effect,  that  a  distribution  of  residue  is  to  draw 
back  and  interfere  with  a  previous  special  provision.  But  in  the 
present  case  the  decision  need  not  rest  upon  this  alone  ;  there  are 
80  many  other  circumstances  that  support  the  judgment  pro- 
posed that  there  can  be  no  doubt  whatever. 

Lord  Justice- Clerk  absent. 


Tlu3  interlocutor  was  ^  iron  cm  need  i' — 
"  The  Lords  are  of  opiaiDo  and  Hm!  thattli*^  p^rty  of  tht 
part  IB  entitltttJ,  on  behalf  of  his  war*!,  Isikbella  Jane  Did 
paymeut  of  the  sum  of  £1000,  with  iutereat  under  the  v«a 
of  marriage  of  date  llth  July  1865,  in  addition  to  tbt 
visions  conceived  in  her  favour  by  hev  father'*  tnist-dispw 
and  s^ittlement  and  cotlicil,  and  decern  in  favour  of  bM  ] 
for  the  whole  suai  claimed,  with  interest  from  Martimnaa  1 
AEow  the  eipenses  of  both  parties  to  be  ^md  out  of  the 
estate,  and  r«mit/'  etc 

{For  the  fitd  partij),  Fordyce^  Baifaiir  ;  JartiiDe,  Sti 
and  Frasera,  W.S.  AfjentJf.—{For  iM  »eeoftd  part^U  Soli 
GenenU  (Clark,  Q.a),  Wafc«>n ;  Webster  and  Will,  i 
AgenU.-'K  Olfrh. 

NovKMnER  1,  1B73. 

FfRHT  UlVJsroy. 

Alkiakder  Mortson  (GoWims's  Trustee),  Farsm 
i),  James  Gowans,  Defender^ 
Process— Titi4i  to  Stt^—SUlmu  Parlies — -Yew?  Purmter—Try 
Judkial  Facior — One  of  three  tmatees  aued  anothifr  for 
ment  of  a  sum  alleged  to  be  due  by  him  to  the  tru*tei 
The  remaining  irustee  <ledmed  to  coDcur  in  the  actimi. 
action  was  dismissed  by  the  Lord  Ordinary,  in  re«pKt 
the  pursuer  had  no  sufficient  title  to  aoe.  A  judicisl  h 
was  tbere^iftert  on  the  petition  of  the  purauer,  appoiivtec 
the  trust-estatew  The  judicial  factor  then  presented  s 
prayitjg  to  be  aisted  as  pursuer  iu  room  of  the  original  pan 
The  defender  objecting,  the  Courts  in  place  of  sisting  tb>  j 
cial  factor  as  craved,  siste^l  him  aa  a  party  coociirris^  ' 
the  pursuer,  without  prejudice  to  tlie  defender  maktiE 
that  the  action  was  from  the  first  ineotoj^teut,  and  eafiM 
be  mode  competent  by  sisting  the  judicial  factor, 

Triis  was  an  nction,  raised  on  2Hth  Septambef  1871 
Alexander  Morii^on,  S.S.C*,  aa  ona  of  tbree  trustees  m 
the  settlement  of  the  !aLe  Walter  Gow&ns  of  Gowanb* 
against  James  Go  wans,  contractor,  Edmbnrgk  ' 
other  two  trustees  were  the  defender  anrl  Walter  Got 
Sirathmill,  LiuHtbgow,  who  declined  to  $}hw 
name  to  appear  as  a  pursuer.  The  sQtnmona  conclu 
"  for  payment  to  the  pursuer  as  trustee,  and  for  behoo 
the  said  deceased  Walter  Gowaus/'  of  a  large  Bum 
to  ho  due  by  the  defender  to  the  trust -estate. 

On  28  tb  January  1873  the  Lord  Ordinarf  (Ormi^ 
pronounced  the  following  interlocutor  : — 

**  Finds  that  the  pursuer  has  tiot  n  Biiti3cii?iit  title  to  »tw 
insist  'm  thia  action :  Th^rofore  diamin^fes  the  sii^me,  and  de^ 
Finds  the  d^feader  entitled  to  exjKnaes/'  etc 

The  pursuer  reclaimed. 

On  llth  June  1873  the  First  Division,  after  W 
parties,  superseded  further  consideration  of  the  ctiw 
give  the  parties,  or  either  of  tbeai,  an  opportunitjTi  i 
advised,  of  applying  for  the  ap|K>tntmeDt  of  a  jadi 
factor  on  the  trust-estate  of  the  late  Walter  GowiiUL 

The  pursuer  accordingly  presented  a  petition  for 
appointment  of  a  judicial  factor  on  the  tnist-eslate. 

Lord  Shaud,  Ordinary,  reported  iho  application  tn 
First  DivisioUj  who,  on  15lU  July  1873^  pronounced 
following  interlocutor : — 

"The  LortK  on  tho  report  of  I^rd  Sband,  Oidioux; 
having  henrd  counsel  for  the  parties,  nominate  and  *ff 
Arlum  GUlica  Smith,  cbaH^re^l  accountant,  £duibtir|[h«  tt 
jiidieial  faetor  ob  tho  trust -eptate  of  the  d«cened  W. 
Go  wans,  nteationed  in  the  petition  with  the  u^ujd  poirefi 
fiodiDg  caution  IxifofB  ex  tracts  and  dcc«m,*' 

TUereaOer  a  note  ^ai  pro  sen  ted  for  Mr.  A.  G.  Stt 
praying  the  Court  to  siit  hira  pursuer  in  tbe  mcim 
judicial  factor^  in  room  and  place  of  the  said  Akmi 

Morison. 
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The  defender  objected  that  to  sist  the  judicial  factor  as 
pursuer  would  be  lo  prejudge  the  question  whether  there 
was  any  right  of  action  here.  It  would  he  to  substitute  a 
new  pursuer  with  an  undoubted  title,  instead  of  a  party 
whom  the  Lord  Ordinary  bad  found  to  bave  a  bad  title. 
A  new  pursuer  could  not  be  sisted  without  consent  of  the 
defender — ^Anderson  v.  Harboe,  December  12,  1871,  a/ifc, 
vol.  xliv.  p.  133. 

At  advising — 

Lord  President. — This  action  is  very  peculiar.  I  shonld  be 
sorry,  even  for  the  sake  of  doing  justice  between  the  parties,  or 
for  the  protection  of  this  trust-estate,  to  trench  upon  the  general 
rule  that  a  new  pursuer  cannot  be  sisted  without  consent  of  the 
defender.  This  action  was  raised  originally  by  one  of  three 
trustees,  another  of  whom  is  the  defender,  who  is  alleged  to  be 
debtor  to  the  trust-estate  to  a  large  extent,  and  the  third 
declines  to  concur  ia  suing  his  co-tnistee.  The  Lord  Ordinary 
found  that  the  pursuer  had  not  a  safificient  title  to  sue  aod  insist 
in  this  action.  Against  this  interlocutor  the  pursuer  reclaimed. 
It  api)eared  to  us  desirable  that  a  judicial  factor  should  be 
appointed  to  represent  the  trust-estate.  What  was  done  was 
not  to  extinguish  the  trust,  nor  even  to  supersede  the  trustees. 
The  appoiatment  of  the  judicial  factor  was  merely  to  meet  the 
emergency  which  had  occurred.  The  trust  may  come  into 
active  operation  as  soon  as  the  difficulty  is  remove<l 
which  rendered  the  appointment  of  the  judicial  factor 
necessary.  The  trust  itself  undoubtedly  subsists,  but  Mr. 
Morison  is  not  entitled,  after  the  appointment  of  the 
judicial  factor,  to  go  on  with  this  case  alone,  for  the  judicial 
factor  after  his  appointment  is  the  proper  person  to  uplift  debte 
due  to  the  trust-estate,  aad  to  grant  discharges.  I  do  not, 
however,  see  why  the  benefit  of  this  action  should  bo  lost  to 
the  trust-estate.  I  thiqk  that  the  safe  and  expedient  course  is 
that  the  judicial  factor,  who  has  a  perfect  title  to  discharge  the 
debt  sued  for,  should  be  sisted,  not  as  pursuer,  but  as  a  party 
concurring  with  Mr.  Morison  in  this  action.  This  will  give  him 
a  sufficient,  title.  No  doubt  his  title  is  mended  pendente 
procesHUf  but  that  is  neither  incompetent  nor  unusual  The 
judicial  factor,  or  Mr.  Morison  with  the  concurrence  of  the 
judicial  factor,  can  certainly  give  a  good  discharge.  I  do  not 
say  that  it  may  not  be  still  open  to  the  defender  to  maintain 
the  Lord  Ordinary's  judgment  to  the  effect  that  the  action  is 
incomi)etent  At  present  I  propose  that  we  should  sist  the 
judicial  factor  as  a  concurring  party. 

Lord  Deas. — I  am  not  disposed  to  sanction  any  infringement 
upon  the  general  rule  that  a  new  pursuer  cannot  be  sisted 
if  the  defender  objects.  New  parties  may  have  different  in- 
terests, and  may  be  entitled  to  maintain  different  pleas.  Bnt 
here  the  judicial  factor  who  asks  to  be  sisted  represents  the 
trust-estate,  which  was  previously  represented  by  the  trustees. 
These  trustees  have  not  been  removed,  and  the  estate  has  not  been 
sequestrated  The  factor  has  simply  been  appointed  to  meet 
the  present  difficulty,  and  when  that  is  removed  there  is  nothing 
to  prevent  the  factory  from  being  recalled  and  the  trustees  rein- 
stated in  the  management.  Now  this  is  very  different  from  the 
case  of  sisting  a  new  pursuer  in  the  sense  in  which  the  rule  is 
applicable.  It  is  more  like  the  case  of  sisting  additional  trustees 
who  have  been  assumed  pendente  proceMu,  and  who  may  after- 
wards resign,  or  sisting  the  husband  of  a  female  pursuer  who 
has  married,  and  who  may  go  on  again  in  her  own  name  if  he 
dies.  I  do  not  say  that  the  defender  may  not  still  maintain 
that  the  action  was  from  the  first  incompetent,  and  cannot  be 
ma<le  competent  by  bringing  in  the  judicial  factor.  That  is  not 
a  plea,  however,  which  can  be  accepted  without  argument.  It 
is  quite  conceivable  that  one  trustee  may  be  entitled  to  raise 
an  action  in  his  own  name.  It  may  be  necessary  and  com- 
petent to  call  the  other  or  others  as  defenders.  Or  suppose  Mr. 
Morison  had  been  contented  to  conclude  in  this  action  (with  or 
even  without  the  concurrence  of  the  beneficiaries)  for  decree  of 
consignation  merely  with  a  view  to  the  safety  of  the  fund,  it 
would  have  been  difficult  to  say  there  was  any  incompetency  in 
the  action.  Other  instances  might  easily  be  suggested,  but  it  is 
unnecessary  to  go  further  into  that  question  in  the  meantime,  and  I 
•hall  be  quite  willing  to  consider  whatever  the  parties  may  have 
to  say  upon  it 


Lord  Ardmillan.— The  general  rule  is  that  a  party  cannot 
be  sisted  as  pursuer  against  the  wish  uf  the  defender.  But  the 
rule  is  not  indexible.  Here  the  original  pursuer  was  only  one 
of  three  trustees.  Tlie  other  trustees  were  the  dufc  'ider,  who  is  said 
to  be  debtor  to  the  trust-estate,  and  the  defender's  brother, 
who  declines  to  be  a  party  to  the  action.  Under  these  circum- 
stances, and  in  order  to  represent  and  protect  the  estate,  a  judicial 
factor  has  been  appointed.  It  is  proposed  to  sist  the  judicial  fac- 
tor. Idonot  think  we  ought  to  allow  the  judicial  factor  to  be  sisted 
so  as  to  enable  Mr.  Morison  to  go  at  once  out  of  the  action. 
The  defender  has  an  interest  to  object  to  that,  for  he  is  entitled 
to  be  heard  on  the  question  whether  the  action  has  been  so 
badly  framed  originally  that  it  cannot  now  be  made  a  comi)etent 
action  by  sisting  the  judicial  factor.  I  think  that  we  should 
sist  the  judicial  factor,  not  in  place  of  the  pursuer  Morison,  but 
as  a  party  concurring  with  the  pursuer. 

Lord  Jeryiswoode  concurred. 

The  Court  pronounced  the  following  interlocutors  : — 

•*  Woy.  I,  1873. — The  Lords,  having  considered  the  Note  for 
Adam  Gillies  Smith,  No.  26  of  Process,  hold  the  said  Adam 
Gillies  Smith,  as  judicial  factor  on  the  trust  estate  of  the  de- 
ceased Walter  Go  wans,  mentioned  in  the  said  note,  sisted  as  a 
party  concurring  with  the  pursuer  Alexander  Morison  in  this 
action." 

"iVow.  1,  1873.— The  Lonls,"  etc.,  "in  respect  that  the 
judicial  factor  on  the  trust-estate  of  the  deceased  Walter 
Gowans  has  now  been  sisted  as  a  party  concurring  with  the 
pursuer  Alexander  Morison,  recall  the  interlocutor  of  the  Lord 
Ordinary  reclaimed  against,  and  remit  to  his  Lordship  to  pro- 
ceed with  the  cause,  reserving  all  questions  of  expenses,  with 
power  to  the  Lord  Ordinary  to  dispose  of  the  expenses  in  the 
Inner  House  with  the  other  expenses  in  the  cause." 

Act,  Solicitor-General  (Clark,  Q.C.),  Guthrie  Smith;  Alex. 
Morison,  S.S.C.  Affint. — AU.  Watson,  Taylor  Innes ;  Lindsay, 
Paterson,  and  Hall,  W.S.  AtjerUs.—B,  Clerk,  D.O. 


November  4,  1873. 

SECOND  division. 

William    Rutherford,  Pursuer,  v.  Tub  Edinburgh 
Co-operative  Building  Co.  (Limited),  Defenders, 

ProceM — Relevancy — Reduction  —  Essential  error  —  Misrepres'.n^ 
tation — Concealment — Reparation— Damages — Where  a  con- 
tract  of  sale  of  a  shop  and  cellar,  in  course  of  construction, 
had  been  entered  into,  and  thereafter,  on  their  completion,  the 
price  paid  and  a  disposition  granted — Held  not  relevant  to 
infer  reduction  of  the  disposition  and  contract  of  sale  "  em- 
bodied therein,'*  and  repetition  of  the  price,  on  the  ground  of 
essential  error,  or  essential  error  **  induced  by  misrepresenta- 
tion or  fraudulent  misrepresentation  or  undue  concealment,*' 
that  the  floor  of  the  cellar,  when  completed,  was  found  to  be 
three  feet  below  the  level  of  the  street  drain,  and  never  free 
from  water  or  at  least  damp,  and  consequently  unfit  for  the 
purpose  of  a  spirit  shop,  for  which  purpose  the  pursuer  had, 
in  the  knowledge  of  the  defenders,  purchased  the  premises, 
and  that  the  defenders,  being  fully  aware  both  of  the  nature 
and  quality  of  the  subjects  and  of  the  purpose  for  which  the 
pursuer  purchased  them,  had  fraudulently  concealed  their 
true  nature  and  quality  from  him. 

Held  further,  in  the  circumstances,  that  a  conclusion  for  damages 
appended  to  the  reductive  conclusions  of  the  summons,  was 
not  an  alternative  or  separate  conclusion,  and  could  not  be 
sustained  independently  of  them. 

This  action  wag  brought  by  William  Rutherford,  spirit- 
dealer,  Edinburgh,  against  the  Edinburgh  Co-operative 
Building  Co.  (Limited),  for  the  purpose  of  reducing  a 
disposition  by  them  dated  1st  May  1871,  whereby,  in 
consideration  of  the  sum  of  £520  paid  by  him,  they  dis- 
poned to  him,  his  heirs  and  asKJgnees,  a  shop,  with  cellar 
underneath,  being  No.  8  Walker  Terrace,  Dairy  Park, 
Edinburgh.  The  summons  concluded,  that 
''  the  said  disposition,  with  the  contract  of  sale  embodied  there- 


64 


THE  SCOTTISH  JURIST. 


>*ov.  4 


in,  and  alt  tLiit  has  followed  on  tbo  eame,  ougbt  and  bIiouH  be 
reduced/'  etc.  **  and  the  defenders  ought  and  should  bo  decerned 
&i]lI  orilained,  by  decree  foresaid^  to  rei.>«at  and  pay  to  the  pur* 
nuer  the  forcBaid  aum  of  £i>20,  being  the  price  of  aaid  atibj^cts^ 
with  inttireet  thereon  from  the  date  of  citation  tiU  payment,  at 
the  rate  of  five  per  cent,  per  annum  :  Aa  also,  tbe  defenders 
otaght  and  aboidd  be  deeeFned  and  ordained,  by  decree  foresaid, 
to  make  payment  to  the  purauer  of  the  aum  of  £150  in  name 
of  damagea/'  etc. 

The  gtatements  mh^h  in  eupport  of  tliis  action  were— 
That  a  con  tract  of  sale  of  the  premisea  in  question  was 
entcri^d  into  between  the  parlies  in  March  1S71  at  a  lime 
wlien  they  were  in  courie  of  erection*  Tbis  contract  wab 
embodied  in  tbe  dlspoBition  of  1st  May  1871  sought  to  bo 
reduced, 

"  CoXD.  3.  The  aaid  shop  woa  finbhed  about  the  month  of 
April  187  li  and  the  keys  banded  over  to  the  pursuer  by  the 
defenders'  manager.  Siiortly  after  he  obtained  possession  of 
the  said  abop,  he  found  that  the  cellar  was  not  at  all  properly 
drained,  that,  on  the  contrary,  water  to  the  depth  of  about  three 
feet  accumulated  in  said  cellar  and  did  not  flow  away, 

*'  CoXD.  4.  The  pursuer  has  recently  learned  that  the  reason 
why  water  aeeumulatea  in  the  said  cellar  ia,  that  the  flo^r  of 
saiil  cellar  is  about  3  feet  below  the  level  of  the  street  drain. 
The  cellar  being  so  constructed  below  the  level  cf  the  street  drain  ^ 
can  never  be  free  from  water,  or  at  least,  damp,  and  c&a  nerer 
be  of  any  une  to  the  occupier  of  the  bouse, 

"CoND,  5.  The  defentiera,  or  at  leaat  their  manager,  who 
acted  for  them  with  their  authority,  well  knew  at  the  time  they 
sold  the  shop  that  the  pursuer  intended  to  uae  it  aa  a  eipirit 
abop,  and  that  it  was  essential  that  be  ihouhl  have  a  cellar  in 
which  to  store  the  liquor  which  was  to  be  aold.  .  .  ,  Tlie 
defenders,  at  and  before  the  date  of  the  contract,  knew  that  the 
cellar  was  under  the  level  of  the  street  drain,  and  that  it  could 
never  be  dry,  or  tit  for  the  pur^iose  for  which  it  was  sold.  Tliia 
fact  they  unduly  and  fraudulently  concealed  trom  the  purauer, 

''  COND.  6.  The  pursuer  never  intended  to  buy,  atid  never  did 
buy,  a  house  with  a  cellar  in  which  water  could  and  would  ne* 
cesaarily  accumulate  to  the  depth  of  feet,  or  even  of  inchea.  The 
cellar  which  the  defenders  have  furnished  for  him  ia  essentially 
liifiTerent  from  what  he  bought  The  cellar  he  bought  was  to  be 
nacf ul  for  the  purposes  of  a  spirit  ahop,  but  the  cellar  actually 
furnished  is  not  fit  for  the  piirpoaea  of  a  spirit  shop,  or  of  any 
kind  of  sbr>p,  or  of  any  inhabited  ho^se.  From  the  lowness  of 
its  floor  below  the  level  of  the  atreet  drain,  it  is  certiiin  to  be 
flooded  with  water,  and  probably  with  sewage  water,  to  such  an 
extent  as  to  bo  dangerous  to  health  and  uninhabitable.  If  the 
pursuer  truly  bought  a  cellar  of  the  kind  furnished,  he  wai* 
under  essential  error  when  be  did  so,  induced  by  fraudulent 
misrepresentations  or  undue  concealmeDt  on  the  part  of  the 
defenders. 

"CoND-  7.  »  .  .  The  defendera  have  caused  loss,  injury,  and 
damage  to  the  pursuer,  to  the  amount  of  £150  by  their  breat^h 
of  contract,** 

The  pursuer  pleaded — 

1.  The  contract  of  sale  sought  to  bo  reduceil  having  been 
entered  into  when  be  was  under  essentia  J  error  in  regard  to  a 
material  particular  affecting  the  value  of  the  fiubjecta  sold,  the 
contract  ought  to  be  set  aaide,  2.  The  contract  sought  to  be 
reduced  having  been  entered  into  when  ho  wiis  under  essential 
error  as  to  the  subject  aold,  induced  through  nnare presentation 
or  fratidulent  mispeprcsentation  or  undue  concealment  on  the 
part  of  the  dcfcndera,  the  said  contract  ought  to  be  reduced  and 
set  aaide,  and  the  dt^fcndera  oniahied  to  repay  the  price.  3, 
The  defendera  having  broken  their  contract  of  sale,  ought  to  be 
found  liable  in  damages  as  concluded  for,  with  ejEpenses, 

The  defender  pleaded— 

1 .  The  statements  of  the  pursuer  were  not  relevant  or  suffi- 
cient to  support  the  conclusions  of  the  summons. 

The  Lord  Ordinary  (Ormidale),  on  lOlb  June  1873>  pro- 
nounced tbis  interltjcuior: — 
•       **  The  Lord  Ordinary  having  beard  counsel  for  the  parties  on 
the  defenders^  Brst  p]ea  in  law^  and  having  considered  the  ar- 


gument and  proee^ingSt  austains  «aid   ple»  in  law,  and  in  re- 
spect thereof  dismisses  the  actio n,  and  decerns/*  etc 

"■Note, — The  pursuer's  object  in  thlaactioii  is  to  redoceadi*- 
position  of  a  shop  and  cellar  which  ho  purchased  from  the 
defenders,  for  which  he  paid  the  price,  and  of  which  he  ohtaiiw^ 
poBsessiou  BO  far  back  as  the  beginning  oC  April  1S71,  and  hu 
continued  ever  since  to  retain  [wsseaision.  >ioT  does  the  purmer 
say  that  he  intimated  any  objection  whatever  to  the  subjecti  so 
purchased  and  taken  possession  of  by  hiin  till  the  present  vr^ixm 
was  raise^l  in  January  1873. 

"The  purauer  now  a  vera,  however  (Condescendence  4;,  tiai 
the  cellar  whioh  forms  part  of  the  subjects  in  questioD,  owiog 
to  its  being  below  the  level  of  the  street  drain,  *  con  nerer  U 
free  from  water,  or  at  least,  domp^  and  can  never  be  of  isy 
nae  to  the  occupier  of  the  house.*  He  therefore  eoo- 
cludea  for  reduction  of  the  diis|>osition  to  the  subjects,  tnd  Jor 
re]>etition  of  tho  price,  beiiig  JC520,  with  uaterest^  and  £150  d 
damages. 

^'  The  pursuer  s  grounds  of  action  are  embodied  in  his  Snttvo 
pleas  in  law,  and  are^— 1st,  *  Essential  t*rrtir  in  regard  tct  a  nar 
terial  particular  affecting  the  subjects  sold/  and  2d,  *  ess^n^ 
error  as  to  tlie  subject  sold,  induced  through  nusrepreieDtilu 
or  fraudulent  misrepresentation,  or  undue  concealment  m  du^ 
part  of  the  defenders^*  The  Lord  Ordinary  has  been  unable  u 
find  in  the  record  any  statement  relevant  or  snffideiit,  mm 
eajjecially  keeping  in  view  the  length  of  time  the  punner  hu 
been  in  posaession  without  objection,  to  aup|ic»rt  the  a^iios  ot 
these  grounds,  or  any  of  theui. 

^*  The  pursuer  himself  saya  (Condescendence  2)  that  bil  c^^ 
tract  with  the  defendera  is  embodied  in  the  dispaeitioii,  wkki 
was  granted  to  and  accepted  of  by  bim.  That  dupositioais  Ka. 
6  of  [irocess,  and  ia  In  the  usual  torms, 

''  It  contains  no  provision  or  stipulation  to  the  effect  thattb 
subjects  were  sohl  and  purchased  for  any  particulu*  pnipst 
Nor  docs  the  disposition  afford  any  evidence  whateftr  it 
support  of  the  pursuer^s  action  in  other  re«pecta,  I^  inSedt 
negatives  the  grounds  on  which  the  action  ia  laid, 

''But  the  pursuer  says  (Condescendence  5)  that  the  dsfeida^ 

*  or  at  least  their  manager,*  knew  that  the  aubjecti  wot  ii- 
tended  for  a  spirit  shop,  aud  that  it  was  essential  that  thfi  odk 
should  be  at  least  moderately  dry  ;  and  he  goes  on,  in  tbenai 
article,  also  to  state  that  *  the  defenders  at  and  before  the  dut 
pE  the  contrairt  knew  that  tbc  cellar  was  under  the  lev^ldtlr 
street  drain,  and  that  it  could  never  be  dry  or  fit  fur  the  {Hvpcw 
for  which  it  was  sold  ; '  and  the  pursuer  adds,  what  iu  vti^ 
constitutes  the  whole  foundation  of  his  action, —  *this  fact  tMy 
unduly  and  fraudulently  concealed  from  the  pursuer/  Tb? 
Lord  Ordinary  cannot  think  that  this  is  aufficieut,  evpmi% 
keeping  in  view  the  pursuer  s  other  statetnenta,  and,  ia  pr- 
ticnlar,  his  statement  (Condescendence  2)  to  the  effect  tH 
the  contract  of  sale  was  arranged  iu  March  1S7 1,  and  tbat  \€f^ 
descendence  3)    the  shop    having  been    6niahed    in   April  ht 

*  shortly  after  '  obtained  possessiou,  and  then  fonnd  thai  thf 
cellar  was  not  at  all  properly  drained,  that '  on  the  Cpnlnrf* 
water  to  tho  depth  of  about  three  feet  aceumulatefl  in  said  c«lk 
add  did  not  flow  away  ^  ^  and  yet,  notwithstanding  tbis  cftHj 
knowledge  by  the  purauer,  he  not  only  retained  poa»esH«n  vil^ 
out  objection  till  this  action  was  brought,  in  Jan  uary  loi^  n^ 
continues  still  in  possession,  having  used,  and  contiuniug  ta « 
the  subjects  as  his  own,  but  he  also  completed  his  purcbit^^ 
paying  without  objection,  as  the  disfiosition  boors,  ^42*J  at  *>^ 
price,  on  tho  14th  of  June  1871,  the  date  of  ita  executiol^  thi 
other  £100  having  been  paid  in  the  month  of  March  pr«ri(ioj^ 

"  Intbis  state  of  matters  the  pursuer  would,  the  Ijorri  t^rdiiiaiy 
thinks,  have  required  to  have  averred,  in  the  clearest  and  wtf 
specific  manner,  a  cose  of  fraud  against  the  defendera  to  enti^k 
him  to  rescind  the  contract  in  question  ;  but  he  has  eattrotj 
failed  to  do  so.  There  is,  indeed,  no  avemnent  at  alt  of  Blifl^ 
presentation,  and  in  regard  to  'undue  concealmeutt*  it  isdifiScalJ 
to  understand  bow  there  could  have  been  any.  Tbe  pojia^ 
does  not  say  that  any  thing  of  the  nature  of  device  or  artifice  Ta» 
resorted  to  by  the  defenders  in  order  to  deceive  or  throw  iia 
off  his  guar^L  It  is  obvious,  indeed,  un  hia  own  Hliowin^  ti^ 
he  had  every  ojiportuntty  of  informing  himself  oa  to  the  astrt 
and  worth,  advantages  and  disadvantages,  oT  th«  aahJMto  ii 
question  before  he  purchased  them,  and  th«»«fon^  if  b#  i^e  i 
bad  bargain,  ji6i  imputit 
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**  The  Lord  Ordinary  is,  in  these  circumatancca,  of  opinion  that 
the  piirsucr  has  m»le  no  averments  relevatit  and  siifiiciont  to 
8U|>port  the  ActLoti,  and  ha  htiA  a^icordingly  dismissed  it  with 
expenaes." 

The  pursuer  reclaimed— 

Authorities  referrcvl  to  : — A  damson  v.  Glaagow  Water  Works 
Commiaaionera,  23d  Juiie  1859,  ante,  vol  xx:Ki.  p*  55S ;  Baliner 
r.  Hogarth,  11th  MarcL  IS.IO,  onff^  vol.  ii,  p.  341,  aodS  R  715  j 
Earl  of  We  my  38  r.  Campbell,  )2th  May  185S,  ank^  voL  xxk-  p, 
537  ;  Dobie  V.  Duncan  sun,  IDth  June  \S''2^  nnU,  voL  Jtliv.  p. 
464  ;  Davidson  i\  TuUoch,  2d  Febrnary  lEm,  H.  of  Lords,  aute, 
VoL  xxxii.  p.  303,  and  3  M:Qneen,  783;  Graham  i^  Western  Bank, 
8th  March  1865,  anfe^  vol  xxxvlL  p.  304  ;  Napier  v.  Campboll, 
10th  March  1 841,  of*ff,  vol  xiii  p.  3C6  ;  Kobaou  v.  Thomson, 
4th  February  1864,  atiff^  voL  xxxvL  p,  289, 

At  advising — 

LoBD  Justice-Clerk,  — Tbia  action  ia  brotighl  for  reduction 
of  the  di^positLon  by  the  defemlera  to  the  pursuer  **  withth^con- 
tract  of  sale  embodied  therein,"  and  for  a  sum  of  £150  iu  name 
of  damages.  The  grouiida  on  which  reduction  ia  aaked 
are  essential  error,  mis  representation,  and  violation  of  contract. 
Ae  to  essential  err.^r,  thi?  term  is  in  the  record  entirely 
misapplied,  Ther«  was  no  easotitial  error  allcgerl  to  have 
led  to  the  transact  ion.  No  error  in  anything  e^ential  to 
the  contract  in  the  senae  in  which  that  term  hi  understood  in 
our  law.  There  may  have  been  imperfect  information  as  to  the 
quality  of  the  subjects  sold,  hut  that  does  not  conatitntc  csaentiol 
error,  although  it  nxay  be  a  ground  for  rescinding  the  contract. 
The  case  of  Earl  of  Wemyss  v.  Campbell  was  referred  to  as 
analogous.  But  it  was  a  case  very  special  in  its  circumstances, 
ftnd  I  doubted  at  the  time,  and  atiJl  doubt,  if  the  iaane  shonld  have 
been  granted  in  the  terms  In  which  it  was  expressed,  Thia  is 
not  a  case  of  the  same  kind.  Here  the  anbjecta  purchased  by 
the  purauer  were  a  shop  and  cellar  beneath  It,  which  were  in 
the  conrae  of  construction  at  tlie  time  of  the  bargain.  The 
allegation  is  that  in  completing  the  building  the  seller  was  bound 
to  do  certain  things  which  he  has  failed  to  do.  But  that  is 
breach  of  contract,  not  esaential  error,  Aa  to  misrepresenta- 
tion, thero  is  no  case  at  all.  No  representations  whatever  were 
made.  I  am  far  from  any  in  g  that  the  pursuer  may  not  have  a 
good  grt>und  of  action  against  the  seller  for  expcDaes  mcurred  by 
him  iu  putting  his  tenement  into  a  habitable  state.  I  only  say 
that  he  has  mistaken  his  remedy.  For  this  wo  aid  n  ot  go  to  reaci  nd 
the  contract,  but  would  be  founded  on  a  right  to  insist  upon 
implement  of  the  contract.  On  every  pointy  therefore,  the  state- 
ments in  thia  reconl  are  irrelevant,  I  am  therefore  of  opinion 
that  the  Lor  1 1  Ordinary  is  right  in  his  decision,  though  I 
think  he  is  mistaken  In  his  note  in  founding  on  delay,  a  matter 
which  enters  into  the  merits  of  the  case  with  which  he  was  not 
concerned. 

Lord  CoWAy. — A  contract  of  so  formal  and  regular  a  char- 
acter,  entererl  into  aa  this  was,  and  carefully  rednced  to  a  feudal 
diapoflition,  ia  not  to  be  set  aside  without  a  very  dear  and  rele- 
vant ground  of  reduction.  AH  that  the  pursuer  states  in 
articles  4  and  5  of  hia  condescendeDce,  which  contain  his  gronnds 
ui  reduction,  resolves  simply  into  this,  tliat  the  floor  of  tbe 
cellar  beneath  the  shop  tnms  out  tt>  be  below  the  level  of  the 
street  drain.  There  is  no  statement  of  any  miarepreflentation, 
and  as  to  fraud,  it  is  not  averred,  1  am  of  opiaion  that  this  is 
a  matter  on  which  the  pnrauer  was  bound  to  have  satis Hed  him- 
gel  f  before  entering  into  the  contract.  He  ought  to  have  mq  nired 
into  the  levels  of  the  drains  and  such  like  matters  connected  with 
the  building  before  buying  the  house,  a^id  if  he  did  not,  he 
bought  at  his  own  peril.  There  is  therefore  no  error  entenng 
into  the  essence  of  the  contract,  and  neither  misrepresentation 
nor  fraud  averred  in  matters  affecting  its  constitution  i  there  are 
no  relevant  gronnds  for  reduction,  either  of  the  original  contract 
or  of  the  diapositiun. 

On  the  qnostion  of  damages  I  will  not  say  that  there 
may  not  be  aufficient  foundation  for  such  a  claim  on  the 
ground  that,  assuming  the  level  of  the  drain  to  Ikj  above  the 
level  of  the  floor  of  the  cellar,  due  precautiona  should  have  been 
taken  by  the  builders  to  render  the  house  habitable  by  paddling 
or  other  means  j  and  if  ex^tenae  baa  been  incurred  m  putting 
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it  into  proper  order,  I  do  not  say  that  an  action  may  not  lie  against 
the  seller  for  reimbursement  of  thia  expense.  But  with  re- 
gard to  the  cone  his:  on  for  damages  under  the  present  aummons 
and  record,  I  cannot  understand  the  claitu  at  all  as  separate 
and  distinct  from  the  concluHions  for  reduction.  The  conclusions 
for  damages  appear  to  me  a  mere  sequence  from  the  former  con- 
clusion for  reduction  and  repetition  of  the  price,  and  dependent 
upon  their  being  successfully  maintained.  If  the  latter  fail,  the 
former  must  fail  along  with  them.  Nor  can  I  assent  to  an 
amendment  of  the  record  so  as  to  give  the  concluaiona  for  dam- 
ages an  independent  and  altogether  different  basis,  Tlie  claim 
in  made  to  depeud  on  the  auccesa  of  the  conclusioua  for  reduction, 
and  must  stand  or  fall  with  them.  To  allow  such  amendment 
would  be  entirely  to  change  the  grounds  of  action. 

Lord  Bekholmb  concurred, 

Lonn  N EAVES,— I  do  not  think  that  the  Lord  Ordinary  conld 
possibly  have  taken  any  other  course.  At  the  same  time,  thongh  it 
was  natural  tohim  to  look  at  thedclay*  it  should  not  have  eutejred 
among  tbe  reasons  in  his  note.  The  ground  of  action  is  plainly 
irrelevant.  The  recor^l  sets  forth  that  a  contract  of  sale  was 
arranged  iu  March  IS71,  while  the  disposition  waa  not  granted 
till  May  following.  Now  what  ia  sought  to  he  reduced  is  the 
dispoaition  with  ''the  contractof  sale  embodied  therein.'*  Here 
I  think  is  a  mistake.  The  contract  of  sale  was  not  embodied 
therein ;  it  was  completed  two  months  before.  The  first  thing 
in  the  transaction  ia  the  personal  contract  of  sale  entered  into 
in  March  1S7L  There  is  no  attempt  to  reduce  the  original 
miaaivea^  Now  if  error  was  lutroduced  into  the  contract  of  sale, 
it  must  have  existed  at  the  date  of  the  original  missives,  t  can 
see  no  easential  error  existing  then,  and  to  make  a  relevant 
ground  of  reduction  we  must  have  easentta!  error^  not  at  the 
date  of  the  disposition,  but  tainting  the  original  contract  at  the 
time  it  was  entered  into. 

Now  assume  that  tbe  cellar  is  as  faulty  as  it  is  repr^ented  to 
be.  This  is  no  ground  for  reduction  of  the  contract  of  sale. 
Von  may  get  rid  of  the  disposition  and  go  back  and  found  upon 
the  original  contract  of  sale  for  implement  thereof.  But  tliat 
ia  not  the  course  taken.  The  sole  object  of  the  pursues  is  to  re- 
scind tbe  contract  and  recover  the  price  paid.  This  is  a  very 
strange  jump  to  a  conclusion,  and  his  atatementa  are  quite  ir- 
relevant to  support  it. 

Further,  the  concluaions  for  damages  are  not  alternative  con- 
clusions, hut  are  a  consequence  of  the  previous  reductive  con- 
clusion. They  cannot  be  sustained  alone.  The  whole  action 
mnat  therefore  be  dismtased. 

Adhtre, 

Act.  J.  C.  Smith,  P.  H.  Cameron,  S.S.O,  AgenL^AlL  Ajiher  ; 
James  Coasarp  HS.C.  Afjent.^  R.  Citrk,  H.j, 


Note M BE R  4,  187S. 

FIROT  DIVISION— (BRFOKR  &i;yEN  JUDOKS), 

Caftatn  James  Scott  Black,  Fetiiiomtj  v,  William 

AuLD,  jiTjd  Others  (BUck'M  Triisteei),  Respondents, 

Eft  fall — iStftttsli  11  and  12  VkL  cap.  36  {EntQil  AmendTnentAei, 
lBAS},eech.  2, 27  find  28  -  Pf  ^Vion  ^  Tntjjf — A  truster  directed 
his  trustees,  inter  o/jct,  to  invest  a  sum  of  money  in  laud,  and 
to  entail  the  land  upon  hia  aecond  son  and  a  series  of  heirt, 
the  investment  to  be  made  and  the  entail  executed  betweon 
the  time  the  aoti  should  attain  21  years  of  age  and  30  years 
of  age.  In  the  event  of  the  son  dying  without  iaauei,  the 
estate  was  to  he  sold  and  the  money  divided  among  the 
truatcr'a  other  children  and  their  issue.  The  truster  died  ia 
1844,  survived  by  two  sons  and  a  daughter.  His  second  son 
attained  the  age  of  30  years  in  1871,  and  was  then  un- 
married, and  tbe  investment  had  not  been  mode.  The  son 
presented  a  petition  for  authority  to  disentail  without  con- 
sents under  the  proviaions  of  the  3d,  27th,  and  28th  sections 
of  the  Ruth  erf  urd  Act,  1848.  IIM  that*  as  he  waa  the  only 
heir  of  entail  in  existence  and  unmarried  at  the  date  when 
the  lauds  to  be  purchased  ought  to  have  been  entaileil,  and  an, 
under  the  true  construction  of  the  2Sth  section  of  the  >Statute^ 
the  date  of  tbe  entail  must  be  held  to  be  the  date  of  tl» 
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tmftter^fl  de&tli,  whicli  was  |>rLor  to  Ist  August  lS4St  the 
petitioner  was,  in  virtue  of  the  three  aectiona  of  the  Statute 
quoted,  entitled  to  acquire  the  m<iney  as  hia  own  property. 

By  trust-diBposition  and  deed  of  Bctlleraent^  dated  7  th  July 
1842,  the  late  Jatnes  Bkck,  merehant  m  GluBgoW|  dis- 
poned and  made  over  to  and  in  favour  of  certain  trustees, 
with  powers  of  assumption,  his  whole  means  and  estates, 
heritable  and  moveable. 

The  purposes  of  the  trust  were,  in  the  first  place,  for 
payment  of  the  truster's  debts,  deathbed  and  funeral  ex- 
penses, and  the  expense  of  eieeuting  the  trust.  In  the 
secotid  placcy  for  payment  of  an  annuity  of  £750  to  his 
wife,  Mrs.  Margaret  Simpson  or  Black.  In  the  third ptace^ 
the  tnister  bi^qneathed  lo  his  daughter,  Jane  Rodger  Black, 
the  sum  of  j£ 2 0,000,  with  interest  from  the  date  of  his 
death  till  she  shcmld  attain  twenty -one  yean*  ol  age  ;  and 
the  truster  expressly  provided  and  declared  that  the  legacy, 
with  the  ioterest  and  profits  thereon  till  his  daughter  ehouM 
attain  the  said  age  of  twenty-one  years,  should  be  beld  by 
the  trustees  for  behoof  of  his  daughter  in  liferenlj  and  her 
child  or  children  in  fee.  In  the  fourth  place^  the  truster 
bequeathed  to  his  son,  William  Coniiel  Black,  now  of 
Kailzie  in  the  county  of  Peebles,  the  sum  of  £40,000,  with 
interest  thereon  from  the  truster's  death  till  he  should 
attain  the  age  of  twenty-five  yeats^  and  the  truster  gave 
various  directions  to  the  trustees  with  reference  to  the 
application  and  payment  of  the  legacy  of  JG 40,000.  In 
the  fifth  place^  the  truster  provided  as  follows ; — 

"  I  leave  iiud  bequeath  to  toy  flOQi  Jamei  Scott  Black,  the  finm 
of  £40,000,  with  interett  thereon  after  ray  death  tiQ  he  attain  the 
age  of  25  yeanSi  hut  deducting  such  sum  a  at  shall  he  necesaary  for 
hiij  education  or  board,  in  so  far  as  the  samtj  is  not  made  aburdeo 
on  my  wife  ;  and  I  do  horehy  atrictly  provide  and  enjoin  that 
of  the  aaid  accuniulated  atina,  two- third  parts  or  ah  area  shall  he 
laid  out  and  invested  by  my  said  trustees  in  the  purchase  of  a 
landed  estate  In  Great  Britain  or  Ireland,  in  such  a  situation  or 
locality  ai)  may  m(«it  the  appnibation  of  my  said  son  and  of  my 
said  truHteea,  and  the  aaid  eatate  shall  he  firmly  entailed  on  htm 
and  the  heirs -male  of  his  hoiiy  lawfully  l>egottfn  acconliug  to 
their  aeuiorityi  and  the  heirs  male  of  tlieir  hodies  lawfully  he- 
gotten  aecording  to  their  seniority »  whom  failing,  ou  the  heirs- 
female  of  the  ho<ly  of  the  sai^l  JamcS  Scott  Black  lawfully  he- 
gotten  in  their  order  and  according  to  their  seniority,  and  the 
heira  whomaoevcr  of  their  bodies  lawfully  hegotten,  the  eldeat 
heir- female  and  the  deaeeudauts  of  her  hody  lawfully  begotten^ 
aiwaya  excluding  heirs-porti oners  and  aucceeding  without  divi- 
■ion,  and  the  deed  uf  entail  ah  all  can  tain  all  the  usual  and  ne- 
ecsaary  clauses,  and  such  prohibitory,  irritant,  aod  rcsolutiv^e 
clauses  aa  my  said  trustees  shall  coaceiFe  or  a  hall  he  advised 
to  he  necessary,  and  which  shall  he  deemed  effectual  for  prc- 
Bcrving  the  said  estate  to  the  heirs  before  sptHjified,  and  for 
preventing  the  aoeeeaaioo  from  being  altered,  and  the  said  lands 
or  any  jiart  thereof  from  being  sold,  burdened,  dilafiidated,  or 
evicted  in  any  manner  of  way  whatever  in  all  time  comings  ex- 
cepting as  after  mentioned  :  And  1  hereby  provide  that  the  said 
investment  shall  he  made  between  the  time  my  said  son  shall 
attain  21  years  of  age  and  30  years  of  age,  and  after  he  shall 
attain  25  years  of  age  he  ah  all  have  the  free  use  and  fiinjioaal  of 
the  remaining  third  j>art  of  £aid  accumulated  sum,  and  the  same 
shall  be  paid  over  to  hini  accordingly ;  but  the  rents  or  profits 
derived  from  the  estate  so  porchaaed  or  the  interest  of  the  two* 
thirtt  parts  or  ah  area  of  the  foresaid  aum  appropriated  for  the 
said  porchaae  ariising  thereon  before  the  estate  is  bought,  shall 
be  juircly  alimentary,  and  not  attachable  in  any  w*ay :  Declaring 
also  that  after  my  said  son  shall  attain  21  years  of  age,  it  shall 
he  in  the  power  of  my  said  trustees  to  give  or  allow  him  the 
free  uao  of  the  interest  of  one- half  of  the  whole  accumulated 
sum  hereby  bequeathed  to  him  till  he  shall  attain  the  age  of  25 
years  eomplete,  and  it  shall  also  be  in  the  power  of  three-fourtha 
in  number  of  my  said  trusteea  to  give  the  said  James  Scott  Black 
the  free  use  and  disposal  of  ooe-third  part  of  the  portion  of  the 
legacy  not  appointed  to  be  invested  in  the  purchase  of  a  kndcd 
estate  after  he  shall  have  attained  2L  ^ears  of  a^^e,  and  betweeii 


that  time  and  the  period  at  which  he  abaU  attfttn  25  yeara  of^gt; 
but  the  said  Jam  "a  Scott  Black  or  his  brother,  William  Ccfind 
Black,  shall  have  no  title  to  vote  aa  tntatee  in  either  of  the  t»n 
Last-meDti&ue<l  cases  j  declaring  also  that  iq  the  event  of  loy 
said  son,  James  Scott  Black »  dying  vriihont  leaving  lawful  ii*n£, 
the  said  estate,  if  the  same  shall  have  be^n  purchased,  shall  im- 
mediately after  his  death  be  sold,  and  the  price  thereof  ud 
whole  accumulations^  either  of  renta  or  interest  accruing  Eob- 
se«iueQt  to  the  death  of  my  aaid  son,  be  divided  attnong  my  or- 
viving  sons  and  daughters  in  the  proiwrtiona  foOowing ,  via.,  esd 
of  my  so rs  shall  receive  a  double  share  or  partioo  of  the  nil 
price,  and  each  of  my  daughters  shall  receive  the  one-talf  d 
the  portion  or  share' falling  to  a  boo  :  And  deelariiig  sk, 
that  if  any  of  ray  children  shall  have  died  leavixjg  UwAii 
iisue,  such  isaue  shall  succeed  wiually  among  thenjflelvea  to  tk 
share  that  would  have  fallen  to  their  deceased  parent  had  he<«r 
she  been  in  life  ;  and  for  the  purjjoaep  m  the  event  foressid,  of 
enabling  the  said  lands  to  be  sold,  I  appoint  and  ordain  the  fw- 
Bon  who  may  at  the  time  be  the  heir  of  the  inresiUurr  to  mU* 
up  titles  thereto,  in  a  projier  and  legal  manner  in  fee<aimple,  assi 
on  the  aaid  lauda  being  s^ld,  to  disprone  and  convey  the  tsxatttfi 
the  jmrchaiwy,  his  heira  and  successors,  heritably  and  Jrredfea- 
ably  ;  declaring  also  that  the  share  or  jiortion  of  the  said  frio; 
and  acciininltttioua  thereof,  falling  to  or  devolving  on  anyofaj 
daughters,  shall  be  held  by  my  aaid  truatees  for  behoof  of  oA 
daughters  in  Uferent  for  her  liferent  use  allenarly,  and  the  cbiM 
or  children  of  her  body  lawfully  begotten,  in  fee,  and  tfaaU  b» 
invested  hy  my  said  trusteea  accordingly  and  id  preciw  tmiit- 
mity  "to  the  directiona,  conditiona,  proviaiona^  and  atipoklHii 
hereinbefore  written  in  reference  to  the  legacy  of  £20,000.  if<- 
cially  bequeathed  to  my  daughter,  ^the  «aid  Jane  Rodger  Skci" 

In  the  Bixih  place,  the  truster  provided  that  m  case  be 
should  have  any  other  child  or  children  of  his  present  or 
of  any  snbeeqnent  marriage  which  mig^ht  be  eatered  iok 
by  him,  such  other  child  or  children  should  share  in  mj 
means  and  estate  exactly  in  the  aanae  proportionfi  as  ht 
bad  in  the  trust^difipoBitioii  and  deed  of  Bettlement  bid 
down,  viz.,  each  of  his  other  sons  should  be  entitled  to  s 
legacy  of  ilOjOQO  sterling,  and  each  of  his  other  danght^ri 
to  a  leg^acy  of  £20,000  sterling,  and  the  buihb  falliog  rt- 
epccli vdy  to  bia  other  child  or  children  should  be  held^ 
his  trnBtees,  and  be  disposed  of  and  invested  by  them  ei* 
actly  as  he  had  therein  pointed  ont  and  directed  in  rffer- 
ence  to  I  be  provisions  therein  conceived  in  favour  of  J^iw 
Eodger  Black,  in  so  far  ag  regarded  his  other  daag^htera, 
and  in  reference  to  the  provisions  therein  conceived  b 
favour  of  William  Connel  Black  and  Jamea  Scott  Black, 
in  so  far  aa  regarded  his  other  sons  ;  aod  he  legfat^  lad 
bequeathed  to  the  child  or  children  that  he  might  theft- 
after  have  accordingly-  In  the  seventh  place,  the  truMw 
provided — 

**  In  the  event  of  the  death  of  any  of  my  danghtera.  befm 
she  or  they  shall  attain  twenty -one  yeara  of  age  without  leari^i 
lawful  issue,  or  of  any  of  my  «ona  before  he  or  Uiey  »h»U  attia 
twenty- five  years  of  age,  without  leaving  lawful  iaaue,  thea  «ad 
in  that  event  the  provisions  hereinbefore  conceived  in  favour  <i 
guch  deceaaing  child  or  children  shall  fall  aad  accreoce  to  my 
surviving  sons  and  daughters^  and  he  divided  among  tiicfli  tf 
followa,  viz.*  each  of  my  surviving  sons  shall  reeeive  a  ihaiv  m 
portion  double  to  that  of  a  surviving  daughter,  and  each  of  Vff 
surviving  daughters  shall  receive  a  share  equal  to  one-hall  i 
the  share  falling  to  a  surviving  son :  And  1  hereby  provide  tto 
said  accreseing  jjortion  or  portioaa  so  receivod  from  the  proTir 
sions  hereinbefore  conceived  in  favour  of  a  rhild  or  childft* 
deceasing  shall  be  held  and  invested  by  my  s^id  IrtmtMi  ■ 
precise  conformity  to  the  directions  hereinbefore  laid  dovn  ia 
reference  to  the  legacies  or  proviaiona  falling  to  &  daoghter,  ti 
80  far  aa  my  surviving  daughters  may  he  concerned,  and  totit^ 
directions  hereinbefore  laid  down  in  reference  to  the  legadcaff 
proviaiana  falling  to  a  son,  in  so  far  as  my  aarviving  wHi  ^/^ 
he  concerned  ;  and  my  said  trusteea  ahall  hold  «nd  invest  md 
accreseing  provisions  accordingly," 

In  the  Bubseqnent  purposes  of  the  imst^leed  Mr,  Bbrt 
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bequeathed  certain  legacies  and  annuities  of  £50  and  under, 
and  gave  directions  as  to  the  administratiou  and  manage- 
ment of  the  trust.  In  the  seventeenth  purpose  it  was  pro- 
vided that  the  legacies  to  the  truster's  children  should  be 
proportionately  increased  so  as  to  absorb  the  full  amount 
of  the  real  and  personal  property  left  by  him  if  it  should 
exceed  £100,000,  after  providing  for  all  the  other  legacies 
and  provisions. 

On  10th  September  1844  Mr.  Black  executed  a  codicil 
to  his  trust-disposition,  whereby  he  increased  the  annuity 
to  his  wife  from  £750  to  £1250  sterling,  and  also  made 
certain  small  bequests  to  the  persons  named  in  the  codicil. 
Mr.  Black  died  on  12th  September  1844,  survived  by 
his  widow,  Mrs.  Margaret  Simpson  or  Black.  He  left 
three  sons  and  one  daughter,  viz.,  William  Connel  Black, 
James  Scott  Black,  Simpson  Black,  and  Jane  Rodger 
Black.  Simpson  Black  died  soon  after  his  father,  unmar- 
ried and  without  issue,  and  before  he  h<id  attained  the  age 
of  25  years.  The  truster's  other  children  were  all  still 
alive. 

Jane  Rodger  Black,  now  Dame  Jane  Rodger  Black  or 
Alison,  was  married  on  the  18th  day  of  November  1858 
to  Colonel  Sir  Archibald  Alison,  Bart.,  C.B.,  North  Camp, 
Aldershot,  and  attained  majority  on  the  20th  day  of  June 
1859,  and  there  were  issue  of  the  marriage  Margaret 
Frances  Alison,  Elizabeth  Glcncairn  Alison,  Archibald 
Alison,  Randal  Frederick  Alison,  and  Geraldine  Eugenie 
Alison,  all  in  pupillarity  or  minority.  Upon  the  20th 
September  and  29th  October  1861,  the  trustees  under  the 
trust  executed  a  deed  of  assumption  and  conveyance  in 
favour  of  Sir  Archibald  Alison  and  William  Connel  Black ; 
and  upon  12th,  l6th,  and  18th  September  1862  the  trus- 
tees executed  a  deed  of  assumption  and  conveyance  in 
favour  of  James  Scott  Black. 

William  Connel  Black  attained  the  age  of  25  years  on 
21st  October  1864.  James  Scott  Black  attained  the  age 
of  25  years  on  1st  July  1866,  and  the  age  of  30  years  on 
Ist  July  1871. 

On  the  death  of  the  truster  the  trustees,  having  accepted 
of  the  trust  and  made  up  titles  to  the  trust-estate,  entered 
upon  the  execution  of  their  duties  as  trustees,  and  also  as 
executors  and  tutors  and  curators,  under  the  trust-disposi- 
tion and  codicil. 

At  the  date  of  the  death  of  Mr.  James  Black  the  whole 
trist-estate  was  of  the  value  of  £163,000  or  thereby,  and 
the  value  increased  considerably  during  the  subsequent 
period.  As  the  value  of  the  estate  at  the  truster's  death 
greatly  exceeded  what  was  contemplated  at  the  date  of 
the  trust-disposition  which  was  prepared  in  the  belief  and 
adapted  to  the  case  of  his  fortune  being  of  the  value  of 
£100,000,  and  as  the  estate  was  increased  by  accumula- 
tions and  by  the  rise  in  the  value  of  stocks  and  otherwise 
after  the  truster's  death  to  a  sum  greatly  exceeding  its 
/alue  as  at  that  date,  the  legacies  bequeathed  by  the 
truster  to  his  children  would  not  have  exhausted  the 
whole  residue  of  the  estate  after  payment  of  debts  and  of 
the  other  provisions  made  by  the  truster.  In  order  to  pro- 
vide for  this  event  the  tnister,  by  his  settlement,  had 
directed  that  the  legacies  to  his  children  should  be  propor- 
tionally increased,  so  as  to  absorb  the  full  amount  of  the 
real  and  personal  property  left  by  him  if  it  should  exceed 
the  sum  of  £100,000  after  paying  oiF  all  legacies  at  or 
under  £50,  and  making  due  provision  for  the  several  an- 
nuities bequeathed  by  the  settlement. 

In  consequence  of  the  death  of  Simpson  Black  before  he 
bad  attained  the  age  of  25  years  and  without  leaving  issue, 
the  provisions  to  which  he  would  have  been  entitl^  if  he 


had  survived  had,  in  terms  of  the  said  settlement,  accreaced 
to  the  two  surviving  sons  and  daughter,  and  fell  to  be 
divided  among  them  so  that  each  son  should  receive  a 
share  equal  to  double  that  of  the  daughter,  being  in  the 
same  proportion  to  which  their  original  legacies  of  £40,000 
and  £20,000  respectively  stood  to  each  other.  The  result 
of  the  whole  directions  of  the  settlement  with  reference  to 
the  provisions  to  the  children  of  the  truster  was  that  each 
son  would  receive  two-fifths  and  the  daughter  one-fifth  of 
the  residue  of  the  trust-estate. 

After  entering  upon  the  management  of  the  estate,  the 
trustees  paid  the  debts  due  by  the  truster  and  also  the 
legacies  bequeathed  by  the  settlement  so  far  as  the  same 
were  exigible,  and  continued  to  pay  the  annuities  so  far 
as  not  lapsed. 

In  terms  of  the  settlement,  as  before  mentioned,  and  in 
the  events  which  happened,  James  Scott  Black  became 
entitled  to  two-fifths  of  the  residue  of  the  truster's  estate, 
with  interest  thereon  after  the  truster's  death  till  1st  July 
1866,  when  he  attained  the  age  of  25  years.  The  sum  to 
which  he  so  became  entitled  amounted  at  that  date  to 
upwards  of  £100,000.  Under  the  settlement  the  trustees 
were  directed  to  invest  two-third  parts  of  the  accumulated 
sum  in  the  purchase  of  a  landed  estate  to  be  entailed  on 
James  Scott  Black  and  the  heirs-male  of  his  body  as  stated 
in  the  fifth  purpose  of  the  trust  deed  given  above.  It  was 
also  provided  by  the  settlement  that  the  investment  should 
be  made  between  the  time  when  James  Scott  Black  should 
attain  21  years  of  age  and  30  years  of  uge.  The  settle- 
ment also  provided  that  the  remaining  third  part  should 
be  paid  over  to  him  on  his  attaining  25  years  of  age. 

In  consequence  of  these  directions  the  trustees  retained 
the  two- third  parts  of  the  accumulated  sum  to  which  James 
Scott  Black  was  entitled  under  the  settlement,  for  the 
purpose  of  investing  the  same  in  the  purchase  of  lands  to 
be  entailed  as  directed;  but  up  to  11th  March  1873  the 
trustees  had  not  made  any  such  investment,  and  continued 
to  hold  the  trust  funds.  The  amount  of  the  trust  funds 
retained  by  the  trustees  on  behalf  of  James  Scott  Black 
amounted,  as  at  30th  June  1872,  to  the  sum  of  £79,851, 
7s.  9d.  James  Scott  Black  was  the  party  who,  if  the  sum 
of  £79,851,  7s.  9d.  or  any  part  thereof  had  been  invested 
in  the  purchase  of  a  landed  estate  in  Great  Britain  or  Ire- 
land, and  entailed  in  terms  of  the  trust-settlement,  would 
have  been  for  the  time  heir  of  entail  in  possession  of  the 
same. 

By  Statute  lltli  and  12th  Vict.  cap.  36  (the  Ruther- 
furd  Act,  14th  August  1848),  it  is  enacted,  inter  alia — 

Sect.  3. — "That  it  shall  be  lawful  for  any  heir  of  entail,  being 
of  full  age,  and  in  possesuoi^  of  an  entailed  estate  in  Scotland, 
holden  by  virtue  of  any  tailzie  dated  prior  to  the  said  Ist  day  of 
August  1848,  to  acquire  such  estate,  in  whole  or  in  part,  in  fee- 
simple,  by  applying  to  the  Court  of  Session  for  authority  to  exe- 
cute, and  executing  and  recording  in  the  Register  of  Tailzies 
under  the  authority  of  the  Court,  an  instrument  of  disentail,  in  the 
form  and  manner  hereinafter  provided  :  Provided  always  that 
such  heir  of  entail  in  |>os8e8sion  shall  be  the  only  heir  of  entail 
in  existence  for  the  time,  and  unmarried,  or  otherwise  shall 
have  obtained  the  consents  of  the  whole  heirs  of  entail,  if  there 
be  less  than  three  iu  being  at  the  date  of  such  consents,  and 
at  the  date  of  presenting  such  application,  or  otherwise  shall 
have  obtained  the  consents  of  the  three  nearest  heirs  who  at 
the  said  dates  are  for  the  time  entitled  to  succeed  to  such  estate 
in  their  order  successively,  immediately  after  such  heir  in  jtos- 
session,  or  otherwise  shall  have  obtained  the  consents  of  the 
heir-apparent  imder  the  entail  and  of  the  heir  or  heirs,  in  num- 
ber not  leas  than  twcf,  including  such  heir- apparent,  who  in 
order  successively  would  be  heir-apparent :  Provided  also  that 
the  nearest  heir  of  entail  for  the  time  entitled  to  succeed  to 
such  estate  immediately  after  such  heir  in  poBaeasioD,  where 
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aoy  such  other  heir  exists,  shall  be  of  the  age  of  twenty-five 
years  complete,  and  not  subject  to  any  legal  incapacity.'' 

Sect.  6.  "  That  where  any  heir  of  entail  in  possession  of  an 
entailed  estate  in  Scotland  shall  apply  to  the  Court  of  Session 
under  this  Act  in  order  to  disentail  such  estate  in  whole  or  in 
part,  or  to  sell,  alienate,  or  dispone,  charge  with  debts  or  incum- 
brances, lease,  fen,  or  excamb  the  same,  or  any  part  thereof,  he 
shall  make  and  proiluce  in  such  application  an  affidavit  setting 
forth  that  there  are  no  entailer's  debts  or  other  debts,  and  no  pro- 
visions to  husbands,  widows,  or  children,  affecting  or  that  may 
be  made  to  affect  the  fee  of  the  said  entitled  estate,  or  the  heirs 
of  entail ;  or,  if  there  are  such  debts  or  provisions,  setting  forth 
the  particulars  of  the  same,  with  the  amount  thereof  respec- 
tively, principal,  interest,  and  expenses,  and  the  vouchers  by 
which  ^e  same  are  instructed,  and  the  names,  designations, 
and  residences  of  the  parties  in  right  of  the  same,  and  the  Court 
shall  not  proceed  with  such  application  until  such  affidavit  is 
lodged ;  and,  if  the  Court  shall  see  cause,  intimation  of  such 
application  may  be  ordered  to  be  made  to  the  parties  in  right 
of  the  said  debts  or  provisions,  or  any  of  them,  with  a 
view  to  such  parties  appearing  for  their  interest,  if  they 
shall  see  fit ;  and  it  shall  be  lawful  for  the  Court  to  order  such 
provision  as  may  appear  just  to  be  made  for  such  debts  or  pro- 
visions, or  for  the  protection  of  the  parties  in  right  of  the  same, 
before  granting  the  authority  sought  for  in  such  application,  or 
as  the  condition  of  granting  the  same,  and  any  person  who  shall 
wilfully  make  such  affidavit  falsely  shall  be  deemed  to  be 
guilty  of  perjury,  and  be  punishable  accordingly." 

Sect.  27.  "  That  where  any  money  or  other  property,  real  or 
personal,  has  been  or  shall  be  invested  in  trust  for  the  purpose 
of  purchasing  land  to  be  entailed,  or  where  any  land  is  or  shall 
be  directed  to  be  entailed,  but  the  direction  has  not  been  carried 
into  effect,  it  shall  be  lawful  for  the  party  who,  if  the  land  had 
been  entailed  in  terms  of  the  trust,  would  be  the  heir  in  pos- 
session of  the  entailed  land,  and  who  in  that  case  might,  by 
virtue  of  this  Act,  have  acquired  to  himself  such  land  in  fee- 
simple  by  executing  and  recording  an  instrument  of  disentail  as 
aforesaid,  to  make  summary  application  to  the  Court,  as  here- 
inafter provided,  for  warrant  and  authority  for  the  payment  to 
him  of  such  money,  or  for  the  conveyance  to  him  of  such  land 
in  fee-simple ;  and  the  Court  shall,  upon  such  application,  and 
with  such  consents,  if  any,  as  would  have  been  required  to  the 
acquisition  of  such  land  in  fee-8imi)le,  have  power  to  grant  such 
warrant  and  authority." 

Sect.  2S.  "  And  be  it  enacted,  that  for  the  purposes  of  this 
Act,  the  date  at  which  the  Act  of  Parliament,  deeil,  or  writing, 
placing  such  money  or  other  property  under  trust,  or  directing 
such  land  to  be  entailed,  first  came  into  operation,  shall  be  held 
to  be  the  date  at  which  the  land  should  have  been  entailed  in 
terms  of  the  trust,  and  shall  also  be  held  to  be  the  date  of  any 
entail  to  be  made  hereafter  in  execution  of  the  trust,  whatever 
be  the  actual  date  of  such  entail." 

Sect.  33.  **  That  it  shall  be  lawful  for  any  heir  of  entail  in 
possession  of  an  entailed  estate  in  Scotland,  desiring  to  take 
advantage  of  any  of  the  provisions  of  this  Act,  as  to  which  the 
authority  of  the  Court  is  by  this  Act  required,  to  make  application 
to  that  effect  by  way  of  summary  petition  to  the  Court,  and  such 
petition  shall  set  forth  the  tailzie  under  which  such  estate  is  held, 
and  the  date  of  the  petitioner's  inf  ef  tment  therein,  if  any  be,  and 
the  names,  designations,  and  places  of  abode,  so  far  as  known 
to  the  petitioner,  of  the  heirs-substitute  of  entail  (if  any)  whose 
consents  are  required  to  such  petition,  and  whether  such  heirs- 
substitute  are  of  age  to  consent  on  their  own  behalf,  and  if  not, 
then  the  names,  designations,  and  places  of  abode  of  their  fathers, 
or  tutors  or  curators,  or  other  legal  guardians,  and  if  such 
heirs-substitute  or  any  of  them  are  the  children  of  such  heir  of 
entail  in  possession  himself,  and  are  minors,  or  legally  incapaci- 
tated to  act  in  their  own  affairs,  the  same  shall  be  stated  in 
such  petition,  and  such  petition  shall  also  set  forth  specifically 
to  what  extent,  and  in  what  way  and  manner,  such  estate  is 
proposed  to  be  affected." 

James  Scott  Black,  in  March  1873,  accordingly  pre- 
sented a  petition  to  the  Court  of  Session  for  authority  to 
disentail  the  trust- funds  in  terms  of  the  *'  Rutherfurd  Act," 
in  which,  after  setting  forth  the  above  facts,  he  stated 
that  be  had  never  been  married,  and  that  there  were  no 


heirs  of  entail  in  existence  other  thaa  himself  entitled  to 
succeed  under  the  destination  in  the  trust-deed,  aad  that 
therefore  no  consents  were  required  to  the  applicatioii. 

The  petitioner  offered  to  make  and  produce  an  affidavit 
setting  forth  the  debts  or  obligations  (if  any)  which  formed 
burdens  upon  the  provisions  in  his  favonr,  or  on  the  Uodi 
purchased  therewith,  and  entailed  as  aforesaid,  and  tbe 
amounts  thereof,  principal,  interest,  aud  expenses,  withtke 
vouchers,  etc.,  all  in  terms  of  the  6th  section  of  tbe 
"  Rutherfurd  Act,"  above  quoted. 

Answers  to  the  petition  were  lodged  by  the  sarvivin* 
and  assumed  trustees  of  the  late  James  Black  (other  thas 
the  petitioner),  in  which  they  stated — 

That  the  statements  of  proper  facts  contained  in  the  petitki 
were  correct  and  were  admitted,  and  that  while  the  tnutM 
were  ready  and  willing  to  deal  with  the  trust-fands  in  qnestios 
as  the  Court  might  direct,  they  deemed  it  to  be  their  dnty  to 
bring  under  the  notice  of  the  Court  the  considerations  whkk 
appeared  to  show  that  the  petitioner  was  not  entitled  to  soceMd 
in  the  prayer  of  his  petition. 

The  petitioner  was  bom  on  1st  July  1841,  and  the  deed  d 
entail  of  the  lands  to  be  bought  with  the  trust  funds  in  qneatia 
did  not  by  the  terms  of  the  late  James  Black's  tmst-deed,  iifl 
to  be  executed  until  long  after  Ist  August  1848»  so  that,  if  tk 
land  had  been  bought  and  the  entail  had  been  executed,  tk 
petitioner  would  not,  they  submitted,  have  been  entitled  U 
disentail  without  consent  of  the  next  heir  bom  after  tbe  diie 
of  the  tailzie,  and  of  the  age  of  twenty- five  years  complete,  ad 
consequently  the  petitioner  did  not  api>ear  to  be  now  entidid 
to  acquire  the  trust  funds  in  question  without  such  coiisesi 

A  further  specialty  arose,  they  contended,  from  the  proTinoBi 
made  in  the  late  James  Black's  tmst-deed  for  the  case  of  tk 
petitioner  dying  without  leaving  issue.  To  provide  for  tbt 
case,  as  well  as  to  provide  for  the  similar  case  of  William  Cn- 
nel  Black,  the  elder  son,  dying  without  lawful  issne,  Jaaei 
Black  directed  that  if  the  estates  should  have  been  pnrekaeed, 
they  should  immediately  after  the  respective  deaths  of  WiS&m 
Connel  Black  and  the  petitioner,  be  sold  and  the  price  tbcmi 
and  whole  accumulations  of  rents  and  interests  accming  labK- 
quent  to  their  deaths,  be  divided  among  the  surviving  soos  and 
daughters  of  the  truster  or  their  issue  in  the  proportions  asdii 
the  manner  specified  in  his  trust-disposition. 

In  the  year  1869  the  estate  of  Kailzie,  in  the  coontj  d 
Peebles,  had  been  purchased  by  the  trustees  out  of  the  tT»- 
thirds  of  William  Connel  Black*s  share  of  the  tnist-estale 
directed  to  be  invested  in  land  to  be  entailed  upon  him,  and  tk 
heirs-substitute  specified  in  the  late  James  BlacVs  trust-deed 
It  then  became  necessary  for  the  trustees  to  consider  ai  to  tk 
mode  in  which  they  ought  to  give  effect  to  the  provision  abon 
mentioned  for  the  case  of  WilHam  Connel  Black  dying  witboei 
leaving  lawful  issue,  and  they  were  advised  that  tiiey  were  ta- 
titled,  and  that  it  was  their  duty  to  insert,  and  according,  ■ 
the  disposition  and  deed  of  entail  of  Kailzie  they  did  insert  tbe» 
selves  and  the  survivors  or  siu'vivorof  them,  and  the  heirs  o(tk 
last  survivor,  as  menibers  of  the  entail,  failing  William  Cossd 
Black's  issue,  and  that  in  trust  for  the  purpose  of  canyiBgoet 
the  directions  of  the  late  James  Black,  applicable  to  the  ceie  <^ 
William  Connel  Black  dying  without  lawful  issue. 

The  trustees  stated  that  they  would  deem  it  their  duty  t» 
insert,  and  they  would  insert  themselves  in  like  maDocr  ■ 
members  of  the  entail  of  any  lands  purchased  out  of  the  tnrt- 
funds  in  question,  and  falling  to  be  executed  in  favour  of  tk 
petitioner  and  the  heirs-substitute  directed  by  the  late  Jaas 
Black's  trust<leed. 

It  would  rather  appear  that,  in  the  circumstanoea*  ^ 
added,  the  tmstees  were  thus  heirs-substitute  of  entafl  to  tk 
petitioner ;  and,  as  the  trust  came  into  operation  prior  to  184S. 
they  were  in  the  situation  of  an  heir-substitute  of  entail  boa 
prior  to  that  date.  They  therefore  could  not  effectually  gtn  < 
consent  to  the  disentail  of  the  funds  in  question,  even  ^  itw 
otherwise  their  duty  to  give  such  consent,  which  they  coaads 
it  would  not  be,  charged  as  they  were  wit^  the  duty  of  eaxf- 
ing  out  the  tmster's  directions,  and  of  p»>tectuig  the  inientf 
of  ulterior  beneficiaries. 

In  the  whole  circumstances,  the  tmatees  inbmiited  tkit  t^ 
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prayer  of  the  petition  conld  not  competently  be,  and  ought  not 
to  be,  granted. 

The  Lord  Ordinary  (Shand),  on  26th  May  1873,  pro- 
nounced the  following  interlocutor : — 

"  The  Lord  Ordinary  having  heard  counsel  for  the  petitioner 
and  the  trustees  of  the  late  James  Black,  and  considered  the 
petition  and  answers  and  productions,  with  reference  to  the 
views  expressed  in  the  subjoined  note.  Remits  to  Mr.  Ral})h 
Dnndas,  W.S.,  to  inquire  whether  the  procedure  has  been  re- 
gular and  proper,  and  in  conformity  with  the  provisions  of  the 
Acts  of  Parliament  and  relative  Acts  of  Sederunt,  and  also  to 
inquire  into  the  facts  set  forth  in  the  petition ;  and  to  report." 

"  Note, — This  application,  like  a  similar  one  at  the  instsmce  of 
the  Honourable  Robert  Preston  Bruce  of  Prestonfield,  raises  a 
question  of  importance,  both  on  account  of  the  general  principle 
and  of  the  large  pecuniary  amount  involved  in  the  particular 
case. 

"The  petitioner,  Mr.  Scott  Black,  captain  in  the  11th  Regi- 
ment of  Hussars,  is  the  second  son  of  the  late  James  Black, 
merchant  in  Glasgow,  who  died  on  12th  September  1844,  when 
the  petitioner  was  three  years  of  age.  Mr.  Black  left  a  trust- 
disposition  and  deed  of  settlement,  dated  7th  July  1842,  by 
which,  inter  alia  (by  the  fifth  puriK)se),  he  left  and  bequeathed 
to  the  petitioner  the  sum  of  £40,000,  with  interest  from  the 
time  of  his  death,  under  deduction  of  certain  sums  which  might 
be  laid  out  for  his  education  and  board.  The  deed  then  pro- 
ceeds in  the  following  terms  in  reference  to  the  sum  and  interest 
so  bequeathed  : — '  And  I  do  hereby  strictly  provide  and  enjoin 
that  of  the  said  accumulated  sum  two-third  parts  or  shares  shall 
be  laid  out  and  invested  by  my  said  trustees  in  the  purchase  of 
a  landed  estate  in  Great  Britain  or  Ireland,  in  such  a  situation 
or  locality  as  may  meet  the  approbation  of  my  said  son  and  of 
my  said  trustees  ;  and  the  said  estate  shall  be  firmly  entailed 
on  him  and  the  heirs-male  of  his  body  lawfully  begotten,  ac- 
cording to  their  seniority,  and  the  heirs-male  of  their  bodies, 
lawfully  begotten,  according  to  their  seniority  ;  whom  failing, 
on  the  heirs-female  of  the  body  of  the  said  James  Scott  Black, 
lawfully  begotten,  in  their  order,  and  according  to  their  seniority, 
and  on  the  heirs  whomsoever  of  their  bodies  lawfully  begotten, 
the  eldest  heir-female,  and  the  descendants  of  her  body  lawfully 
begotten,  always  excluding  heirs-portioners,  and  succeeding 
without  division.  And  the  deed  of  entail  shall  contain  all  the 
usual  and  necessary  clauses,  and  such  prohibitory,  irritant,  and 
resolutive  clauses  as  my  said  trustees  shall  conceive,  or  shall  be 
advised  to  be  necessary,  and  which  shall  be  deemed  effectual 
for  preserving  the  said  estate  to  the  heirs  before  specified,  and 
for  preventing  the  succession  from  being  altered,  and  the  said 
lands,  or  any  part  thereof,  from  being  sold,  burdened,  dilapi- 
dated or  evicted  in  any  manner  of  way  whatever  in  all  time 
coming,  excepting  as  after  mentioned ;  and  I  hereby  provide 
that  the  said  investment  shall  be  made  between  the  time  my 
said  son  shall  attain  twenty-one  years  of  age  and  thirty  years 
of  age ;  and  after  he  shall  attain  twenty -five  years  of  age  he 
shall  have  the  free  use  and  disposal  of  the  remaining  third  part 
of  said  accumulated  sum,  and  the  same  shall  be  paid  over  to  him 
accordingly  ;  but  the  rents  or  profits  derived  from  the  estate  so 
purchased,  or  the  interest  of  the  two-third  parts  or  shares  of 
the  foresaid  sum  appropriated  for  the  said  purchase  arising 
thereon  before  the  estate  is  bought  shall  be  purely  alimentary, 
and  not  attachable  in  any  way :  Declaring  also  that  after  my 
said  son  shall  attain  twenty-one  years  of  age  it  shall  be  in  the 
power  of  my  said  tnistees  to  give  or  allow  him  the  free  use  of 
the  interest  of  one-half  of  the  whole  accumulated  sum  hereby 
bequeathed  to  him  till  he  shall  attain  the  age  of  twenty-five 
years  complete ;  and  it  shall  also  be  in  the  power  of  three- fourths 
in  number  of  my  said  trustees  to  give  the  said  James  Scott 
Black  the  free  use  and  disposal  of  one-third  part  of  the  portion 
of  the  legacy  not  appointed  to  be  invested  in  the  purchase  of 
a  landed  estate,  after  he  shall  have  attained  twenty-one  years 
of  age,  and  between  that  time  and  the  period  at  which  he 
shall  attain  twenty-five  years  of  age  ;  but  the  said  James  Scott 
Black  or  his  brother,  William  Connel  Black,  shall  have  no 
title  to  vote  as  trustees  in  either  of  the  two  last-mentioned 


"  It  will  be  observed  from  the  tenns  of  this  provision  that 
liie  truster,  the  petitioner's  father,  directed  that  two-third  parts 


of  the  sum  of  £40,000  and  accumulations  should  be  laid  out  on 
land  to  be  purchased  and  entailed  by  the  trustees  under  his  deed 
of  settlement,  between  the  time  when  the  petitioner  should 
attain  twenty-one  and  thirty  years  of  age.  The  petitioner  at- 
tained twenty-one  years  of  age  on  1st  July  1861,  and  is  conse- 
quently now  above  the  age  of  thirty,  but  to  the  present  time 
the  trustees  have  not  made  any  purchase  of  lands.  The  present 
appb'cation  relates  to  the  trust  funds  which  they  hold  under  the 
truster's  direction  for  that  purpose,  and  which  have  now  reached 
about  £80,000,  partly  in  consequence  of  a  rise  in  the  value  of 
certain  stocks  in  which  the  funds  have  been  invested,  and 
partly  because  a  share  of  the  legacy  left  to  the  late  Simi>8on 
Black,  the  petitioner's  younger  brother,  has  been  added,  in  con- 
sequence of  his  death,  to  the  petitioner's  share. 

*'  The  petitioner  applies  to  the  Court  for  authority  to  disentail 
the  trust  funds  just  mentioned,  under  the  provisions  of  the 
Rutherfnrd  Act  (11  and  12  Vict.  cap.  36),  and  specially  section 
3d,  on  the  footing  that  under  the  provisions  of  that  Statute  (1.) 
he  is  heir  of  entail  in  possession  of  an  entailed  estate,  held  by 
virtue  of  a  deed  of  entail  dated  prior  to  1st  August  1848 ;  and 
(2.)  that  he  is  the  only  heir  in  existence,  and  unmarried.  It  is 
necessary  to  bis  success  in  the  application  that  he  should  estab- 
lish the  affirmative  of  both  of  these  propositions.  If  the  entail 
under  which  the  estate  or  funds  are  held  is  to  be  taken  as  of  a 
date  subsequent  to  Ist  August  1848,  because  by  the  direction 
of  the  truster  it  was  not  to  be  executed  till  after  1st  July  1861, 
when  the  petitioner  attained  to  twenty-one  years  of  age,  the 
estate,  as  regards  the  right  of  an  heir  to  disentail  it,  must  be 
regulated  by  the  1st  section  of  the  Act,  which  requires,  in  the 
case  of  an  heir  of  entail  in  possession  bom  before  the  date  of  the 
entail,  that  he  should  have  the  consent  of  the  heir  next  in  suc- 
cession, of  the  age  of  twenty-five  years  complete,  and  bom  after 
the  date  of  the  tailzie,  so  that  in  that  case  the  petition  must  be 
refused.  Again,  if  there  be  heirs  of  entail  other  than  the 
petitioner  in  existence,  the  consent  of  the  three  nearest  heirs 
must  be  obtained ;  and  should  it  be  held  that  such  heirs  exist, 
this  application,  which  is  made  without  their  consent,  must  be 
refused. 

"  The  petitioner's  elder  brother,  William  Connel  Black,  and 
his  sister.  Lady  Alison,  are  beneficiaries  under  the  trust,  as  ex- 
plained in  the  i)etition ;  and  the  respondents,  as  trustees  under 
the  deed  of  settlement,  represent  their  interests,  as  well  as  those 
of  their  children.  They  resist  the  application  on  the  two 
separate  grounds  (1.)  that  the  entailed  estate  or  funds  are  held 
under  an  entail  dated  after  1st  August  1848,  and  cannot  there- 
fore be  disentailed  by  the  petitioner  alone,  and  at  a  date  so  soon 
after  the  date  of  the  entaol ;  and  (2.)  that  even  assuming  the 
estate  or  funds  to  be  held  under  an  entail  dated  prior  to  1st 
August  1848,  the  petitioner  is  not,  as  he  contends,  the  only  heir 
of  entail  in  existence,  and  so  cannot  execute  an  effectual  deed 
of  disentail 

**  The  Lord  Ordinary  is  of  opinion  that  the  argument  of  the 
respondents  on  both  of  these  points  is  unsound. 

"  The  first  of  them  depends  on  the  view  to  be  taken  of  the 
effect  of  sections  27th  and  28th  of  the  Rutherfnrd  Act.  The 
respondents  maintain  that,  according  to  the  sound  construction 
of  section  28th,  the  date  of  any  entail  to  be  made  in  terms  of 
trust  directions  must  be  fixed  by  reference  to  the  time  at  which 
the  entail  could  have  been  first  executed,  and  not  sooner ;  thus, 
even  in  the  case  of  a  tmst-deed,  which  has  come  into  operation 
as  to  its  general  purposes  by  the  death  of  the  tmster  long  prior 
to  Ist  August  1848,  if  the  direction  to  purchase  and  entail  lands 
has  been  suspended  in  its  effect  by  one  or  more  liferents,  or  by 
a  condition  being  imposed  which,  for  its  fulfilment,  required  the 
lapse  of  a  series  of  years,  according  to  the  respondents'  conten- 
tion the  date  of  the  entail  in  such  cases  must  be  taken  as  at  the 
death  of  the  liferenters,  or  the  date  at  which  the  condition  was 
purified,  because  then  at  the  earliest  the  entail  could  have  been 
executed,  and  not  as  at  the  death  of  the  truster,  when  his  general 
trust  came  into  operation. 

'*  The  petitioner,  on  the  other  hand,  contends  that  the  simple 
rale  of  the  Statute  is,  that  the  date  at  which  the  trust-deed, 
placing  the  property  under  trust  to  be  ultimately  entailed,  came 
into  operation,  t.e.,  in^the  present  case  the  death  of  the  truster, 
shall,  for  the  purposes  of  the  Act,  be  held  to  be  the  date  of  any 
entail  made  in  execntion  of  the  trust ;  and  the  Lord  Ordinaiy 
is  of  opinion  that  this  view  is  sound. 
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'*  It  was  argued  for  the  respondents,  with  reference  to  the 
words  of  section  28th,  *  the  date  at  which  the  Act  of  Parliament, 
deed,  or  writing,  placing  such  money  or  other  property  under 
trust,  or  directing  such  land  to  be  entailed,  first  came  into  opera- 
tion,' that  the  words  '  first  came  into  operation  *  must  be  con- 
strued to  refer  to  the  date  of  the  deed  coming  into  oj^eration  as 
a  direct  operative  instruction  to  entail,  admitting  of  being  at 
once  fulfilled ;  and  that  in  the  case  where  the  fulfilment  of  the 
direction  was  necessarily  suspended  by  existing  liferents,  or  by 
such  a  condition  as  in  the  present  case,  viz.,  that  the  institute 
of  entail  should  have  attained  a  certain  age  before  the  entail 
should  be  executed,  the  deed  would  only  come  into  operation 
in  the  sense  of  the  Statute,  when  it  was  possible  to  execute  the 
entail  by  the  liferents  having  ceased,  or  the  condition  having 
been  purified.  The  Lord  Ordinary  is,  however,  of  opinion  that 
there  is  no  good  reason  for  so  construing  the  language  of  the 
Statute.  Taking  the  27th  and  28th  sections  together,  it  is  ob- 
vious that  the  latter  of  these  sections  was  intended  to  introduce 
a  fixed  and  important  general  rule,  regulating  for  the  purposes 
of  the  Act  the  date  of  entails  made  or  to  be  made  under  trust 
directions.  The  language  used  is  distinct  and  unambiguous,  and 
fixes  the  date  at  which  the  Act  of  Parliament  or  trust-deed 
containing  the  direction  to  entail /r^/  came  into  operation  as  the 
date  of  the  entail  to  be  afterwards  made.  If  it  had  been  in- 
tended by  the  Liegislature  to  refer  not  to  the  date  when  the  Act 
of  Parliament  or  trust-deed  first  came  into  operation  generally, 
as  a  Statute  or  trust-deed,  but  to  the  date  at  which  the  direction 
to  entail  first  came  into  operation  in  this  sense,  that  it  became 
possible  for  the  trustees,  in  compliance  with  the  directions  given 
to  them,  to  execute  the  entail,  tiiis  might  have  been  easily  pro- 
vided. The  argument  of  the  respondent  seems  to  require  that 
words  shall  be  adde<l  to  the  section  beyond  those  which  it  con- 
tains, for  the  purpose  of  giving  to  it  the  meaning  for  which 
they  contend,  and  which  is  different  from  the  plain  and  ordinary 
meaning  of  the  words  ujied.  It  is  true  that  the  effect  of  the 
2Sth  section,  as  construed  by  the  petitioner,  is  to  do  some  vio- 
lence to  the  directions  of  the  trust-deed  or  Act  of  Parliament : 
for,  although  the  execution  of  the  entail  may  thereby  be  post- 
poned for  a  considerable  time,  the  Act  of  Parliament  declares 
that,  for  the  purposes  of  the  Act,  the  date  of  the  entail  shall  be 
taken  as  if  no  such  postponement  had  been  ordered.  It  is  not, 
however,  remarkable  that  directions  to  entail  contained  in  a 
trust-deed  or  Act  of  Parliament  should  be  so  dealt  with,  or  that 
a  direction  to  postpone  making  an  entail,  with  the  effect  of 
thereby  making  the  entail  more  enduring,  should  not  be  effectual ; 
for  it  was  the  avowed  purpose  and  effect  of  the  Statute  to  limit 
the  effect  and  duration  of  entails ;  for,  according  to  the  pre- 
amble of  the  Statute,  the  existing  law  of  entail  had  been  found 
to  be  *  attended  with  serious  evils,  both  to  heirs  of  entail  and 
to  the  community  at  large' 

"  The  view  which  the  Lord  Ordinary  takes  of  the  27th  and 
28th  sections  of  the  Statute  received  effect  in  the  case  of  Dickson 
t'.  Dickson,  8th  June  1855,  17  D.  814.  In  that  case  a  person 
having  an  interest  as  an  heir  of  entail  in  trust  money  directed 
to  be  invested  in  land  to  be  entailed,  taking  advantage  of  section 
29th  of  the  Statute,  granted  a  provision  under  the  Aberdeen  Act 
in  favour  of  his  wife,  who  survived  him.  The  truster  who  left 
the  fund  to  be  entailed  died  in  1837,  but  by  much  the  greater 
part  of  the  fund  to  be  ultimately  laid  out  in  the  purchase  of 
lands  to  be  entailed  was  given  in  liferent  to  the  truster's  sister, 
who  survived  till  16th  January  1850.  The  granter  of  the  bond 
of  provision  died  on  2d  May  1850,  before  the  direction  to  pur- 
chase and  entail  lands  was  or  could  be  carried  into  effect.  The 
Court  held  the  provision  to  be  effectuaL  In  doing  so,  it  became 
necessary  to  settle  the  question,  whether  the  entail  was  to  be 
held  as  dated  prior  to  1st  August  1848,  or  not  ?  for  in  the  former 
cnse  only,  according  to  the  opening  wonls  of  the  29th  section 
of  the  Statute,  a  provision  under  the  Aberdeen  Act  could  com- 
petently bo  granted ;  and  it  was  held,  with  reference  to  section 
28  of  the  Statute,  that  the  date  when  the  trust-deed  came  into 
operation,  viz.,  1837 — not  the  date  when  the  direction  to  entail 
first  admitted  of  being  carried  into  effect,  viz.,  1850 — was 
the  date  of  the  entail.  The  Lord  Ordinary  is  therefore  of  opinion 
that,  on  a  sound  construction  of  the  Statute,  and  on  the  autho- 
rity of  the  case  just  noticed,  the  entailed  estate  or  funds  in  the 
present  case  must,  with  reference  to  the  clauses  authorizing  dis- 
entail under  the  Statute,  be  regarded  as  held  under  an  entail 


dated  in  1844,  when  the  trust-deed  of  the  l*te  Mr.  Bla^  etmt 
into  operation. 

"  It  was  further  maintained  for  the  respondents  that,  in  uy 
view,  the  petitioner  is  not  the  sole  heir  of  entail  in  existence. 
This  contention  was  founded  on  the  following  claase  in  the  tm^ 
deed  : — '  Declaring  also  that  in  the  event  of  my  said  sod.  Jama 
Scott  Black,  dying  without  leaving  lawful  issue,  the  said  estate^ 
if  the  same  shall  have  been  purchased,  shall  immediately  after 
his  death  be  sold  and  the  price  thereof  and  whole  accumnlsiicBi, 
either  of  rents  or  interests,  accruing  subsequent  to  the  death  d 
my  said  son,  be  divided  among  my  surviving  sons  and  daaghtcii 
in  the  proportions  following,  viz..  Each  of  my  sons  shall  rec«ve 
a  double  share  or  portion  of  the  said  price,  and  each  of  mj 
daughters  shall  receive  the  one-half  of  the  portion  or  share  faO- 
ing  to  a  son  ;  and  declaring  also,  that  if  any  of  my  chitdreniliall 
have  died  leaving  lawful  issue,  such  issue  shall  succeed  eqnalh 
among  themselves  to  the  share  that  would  have  fallen  to  thor 
deceased  parent,  had  he  or  she  been  in  life  ;  and  for  the  porpoBe 
in  the  event  aforesaid,  of  enabling  the  said  lands  to  be  8(^  1 
appoint  and  order  the  i>er8on  who  may  at  the  time  be  the  heir 
of  the  investiture,  to  make  up  titles  thereto  in  a  premier  aid 
legal  manner  in  fee-simple;  and,  on  the  said  lands  being  sold, 
to  dispone  and  convey  the  same  to  the  purchaser,  his  heirs  aad 
successors,  heritably  and  irredeemably  :  Declaring  also  thak 
the  share  or  portion  of  the  said  price  and  accumulations  thereof 
falling  to  or  devolving  on  any  of  my  daughters  shall  be  hdd  bjr 
my  said  trustees  for  behoof  of  such  daughter  in  liferent,  for  bff 
liferent  use  allenarly,  and  the  child  or  children  of  her  bodj 
lawfully  begotten  in  fee,  and  shall  be  invested  by  my  said  tnb- 
tees  accordingly,  and  in  precise  conformity  tol  the  directions, 
conditions,  provisions,  and  stipulations  hereinbefore  writtra  ia 
reference  to  the  legacy  of  £20,000,  specially  bequeathed  to  mj 
daughter,  the  said  Jane  Ro>lger  Bladk.' 

*'  The  provision  now  quoted  is  certainly  a  very  peculiar  one. 
The  trust-deed  in  express  terms  directs  that  a  deed  of  strict 
entail  on  a  series  of  heirs  shall  be  executed,  and  yet  contaiu  a 
provision  that,  should  the  petitioner  die  without  leaving  inoe, 
and  so  the  heirs  called  shoidd  fail,  the  estate  shall  be  sold,  and 
the  price  divided  among  the  petitioner's  brothers  and  sister,  and 
their  families ;  and  the  truster  directs  that  the  person  '  wbo 
may  at  the  time  be  the  heir  of  the  investiture  '  shall  make  up 
titles  thereto,  and  on  the  lands  being  sold,  convey  th«n  to  the 
purchaser.  The  question  is,  Does  this  clause  call  into  existence 
any  heirs  of  entail  other  than  the  i>etitioner  ?  The  respondent! 
do  not  maintain  that  the  petitioner's  surviving  brother  and  sista 
are  such  heirs  of  entail,  for,  according  to  the  truster's  directioD, 
the  property,  when  the  taiUied  destination  fails,  is  to  be  lold, 
and  the  price  of  it  divided  among  certain  benefidariei. 
They,  however,  maintain  that  they  are  entitled,  in  any  deed  of 
entail  to  be  executed  by  them,  to  insert  their  own  names  in  their 
character  of  trustees  as  heirs  of  entail,  to  take  the  property, 
failing  heirs  of  the  petitioner's  body,  for  the  purpose  of  selting 
it  and  dividing  the  proceeds.  The  Lord  Ordinary  is  of  opinios 
that  the  insertion  of  any  clause  in  the  deed  of  entail  which  sboold 
have  the  effect,  after  the  exhaustion  of  a  series  of  heirs,  of  taking 
the  property  back  to  the  respondents  with  this  view,  wonld  be 
inconsistent  with  the  character  of  a  deed  of  entail,  and  ineffe^ 
tuaL  But  however  this  may  be,  he  is  further  of  opinion  thst 
the  respondents  are  not  entitled  to  insert  their  own  names, » 
trustees,  as  heirs  of  entail  under  the  deed;  and  that  consequeotly 
the  petitioner  is  not  only  the  heir  of  entail  in  possession  in  tke 
sense  of  the  Rutherfurd  Act,  but  being  the  sole  heir  of  entail  is 
existence  and  unmarried,  holding  the  estate  under  an  entail 
dated  prior  to  Ist  August  1848,  he  is  entitled  to  succeed  in  the 
present  application. 

"  On  the  grounds  above  stated,  the  Lord  Ordinary  is  of  opinion 
that  the  petitioner  is  entitled  to  succeed  in  his  appUcation,  on 
the  assumption  that  the  facts  stated  in  the  petition  ate  corred» 
and  the  procedure  under  the  Statutes  regular  ;  and  with  tkt 
view  of  ascertaining  whether  this  be  so,  the  Lord  Ordinary  kM 
made  the  usual  remit  to  a  professional  man  to  inquire,  and  re- 
port" 

Thereafter,  Mr.  Dundas  haviog  lodged  his  report,  the 
Lord  Ordinary,  od  16th  June  1873,  pronounoed  this  inter 
locator  :— 

<*  The  Lord  Ordinary  having  resumed  considention  of  i^ 


1873. 


THE  SCOTTISH  JURIST. 


71 


petition  and  proceedings,  with  the  Report  by  Mr.  Kalph  Dundas, 
W.S.,  No.  13  of  process,  finds  that  the  procedure  has  been 
regular  and  proper,  and  in  conformity  with  the  provisions  of 
the  Acts  of  Parliament  and  relative  Acts  of  Sederunt ;  and  with 
reference  to  the  Note  to  the  foregoing  interlocutor  of  26th  May 
last,  finds  that  the  trust-disposition  and  settlement  of  the  said 
deceased  James  Black,  merchant  in  Glasgow,  under  which  the  re- 
spondents, his  testamentary  trustees,  hold  the  fund  which  forms 
the  subject  of  the  present  application  in  trust  for  the  purpose 
of  being  applied  in  the  purchase  of  land  to  be  entailed  upon  the 
petitioner,  and  the  series  of  heirs  mentioned  in  said  trust-dis- 
position and  settlement  of  the  said  James  Black,  having  first 
come  into  operation  on  the  death  of  the  said  James  Black,  which 
took  place  on  12th  September  1844,  that  date,  viz.,  12th  Sep- 
tember 1844,  must,  for  the  purpose  of  the  Act  11  and  12  Vic- 
toria, chapter  36,  be  held  to  be  the  date  of  any  deed  of  entail 
which  the  trustees  might  execute  in  favour  of  the  petitioner  and 
the  said  series  of  heirs  :  Finds  that  the  petitioner  is  the  only 
heir  of  entail  at  present  in  existence  under  the  destination  above 
mentioned ;  and  that,  in  respect  he  has  attained  the  age  of  25 
years  complete,  and  is  now  unmarried,  he  is  entitled,  in  virtue 
of  the  3d  and  27th  sections  of  the  said  Act,  to  receive  payment 
from  the  said  trustees  of  the  said  deceased  James  Black  of  the 
sum  of  £79,851,  7s.  9d.,  or  such  other  sum  as  shall  be  ascer- 
tained to  be  the  amount  of  the  said  fund,  after  deduction  of 
the  sums  which  shall  be  expended  or  required  by  the  said  trus- 
tees out  of  the  residue  of  the  trust-estate  in  order  to  purchase 
or  provide  for  the  annuities  granted  by  the  said  trust-disposition 
and  settlement,  and  still  to  be  provided  for :  Interpones  autho- 
rity, grants  warrant  to,  and  authorizes  and  ordains,  the  said 
trustees  to  pay,  transfer,  convey,  and  make  over  the  various 
funds  and  property  composing  the  said  sum  of  £79,851,  7s.  9d., 
under  deduction  as  aforesaid,  and  all  securities  held  by  them 
for  the  same,  with  the  interest  and  dividends  due  thereon,  to 
the  petitioner,  on  his  granting  to  them  a  valid  acknowledgment 
and  receipt  therefor,  and  decerns  ad  interim :  And  on  the  motion 
of  the  respondents,  Mr.  Black's  trustees,  grants  them  leave  to 
reclaim  against  this  interlocutor.'* 

The  trustees  reclaimed,  and,  after  the  case  had  been 
debated  before  the  First  Division,  it  was,  on  19th  July 
1873,  in  respect  of  its  difficulty  and  importance,  appointed 
to  be  argued  before  the  First  Division  with  the  assistance 
of  three  Judges  of  the  Second  Division. 

Argued  for  the  trustees — 

The  meaning  of  the  clauses  of  the  Rutherfurd  Act  founded 
on  by  the  petitioner  was  that  the  date  of  the  entail  was  to  be  the 
same  date  as  that  at  which  the  trustees  were  directed  to  make  the 
investment.  There  was  no  intention  in  the  Statute  to  set  aside 
altogether  the  direction  of  the  truster  as  to  when  the  money 
was  to  be  invested.  The  sections  only  applied  when  the  trust 
had  become  operative,  as  regarded  the  direction  to  invest.  The 
words  **  should  have  been  "  in  the  28th  section  meant  "  might 
validly  have  been  "  entailed.  It  was  not  meant  to  fix  a  fictitious 
date  wholly  irrespective  of  the  provisions  and  directions  of  the 
trust-deed.  The  direction  to  invest  in  this  deed  only  became 
operative  when  the  petitioner  came  of  age ;  the  future  applica- 
tion of  the  money  up  to  that  period  of  time  was  in  dubio.  If 
the  petitioner  had  died  in  minority,  there  would  be  no  operative 
direction  to  invest  this  money  in  land.  The  direction  to  entail 
was  ouly  an  emerging  direction.  The  trust-deed  could  not  be 
said  to  be  operative  as  regarded  this  direction  to  invest  at  the 
date  of  the  truster^s  death.  The  whole  question  turned  upon  the 
meaning  of  the  words  "  came  into  operation.''  The  trustees  con- 
tended this  trust-deed  did  not  "come  into  operation  "  as  regarded 
this  entail  until  the  petitioner  survived  the  date  fixed  in  the 
deed.  An  illustration  of  the  trustees'  contention  might  be  taken 
from  Acts  of  Parliament  which  are  passed,  but  are  not  to  come 
into  operation  until  a  fixed  subsequent  date.  The  Act  was  opera- 
tive, because  it  was  irrevocable,  but  it  had  not  "come  into 
operation.'*  Coming  into  operation  here  meant  "taking  effect." 
There  was  under  this  deed  no  vested  interest  in  the  petitioner 
to  compel  the  trustees  to  implement  until  the  condition  of  sur- 
vivorship was  satisfied.  If  Uie  Statute  were  to  be  read  as  the 
p«tiiioner  wished  it  read,  then  the  date  when  the  trusteea  should 
hawtntailed  the  landawai  the  date  of  the  trotter*!  death*  If  thai 


were  true,  then  the  petitioner  since  1844  was  the  heir  of  entail, 
and  could  have  made  this  application  long  ago.  But  what  would 
become  of  the  provisions  of  the  trust-deed  as  regarded  survivor- 
ship in  that  case  ?  Whatever  date  be  fixed  as  the  date  of  the 
entail,  that  must  be  the  date  at  which  the  trustees  were  bound 
to  entail.  In  that  view  it  was  most  reasonable  to  fix  the  date 
as  the  time  at  which  the  trust  direction  came  into  operation — 
that  is,  when  the  petitioner  attained  the  age  mentioned  in  the 
trust-deed.  If  the  provisions  of  the  Act  were  to  be  read  accord- 
ing to  the  petitioner's  contention  there  would  be  a  fictitious 
date  made  for  the  entail,  at  which  date  a  fictitious  obligation 
would  be  imposed  upon  the  trustees  at  once  to  purchase  and 
entail  lands.  If  the  obligation  on  the  trustees  emerged  at  any 
earlier  time  than  the  date  of  the  petitioner  attaining  the  pre- 
scribed age,  then  the  Court  must  hold  that  the  estate  should 
have  been  entailed  at  a  date  when  it  could  not  be  known 
whether  the  estate  was  ever  to  be  entailed  at  alL  If  the  i)eti- 
tioner's  reading  of  the  Statute  be  given  effect  to,  all  a  truster's 
directions  with  regard  to  delay  coidd  be  defeated,  and  an  heir 
in  such  a  position  as  this  petitioner  would  have  an  absolute 
right  from  the  date  of  the  truster's  death. 

The  case  of  Dickson  cited  by  the  Lord  Ordinary  in  his  note 
was  quite  a  different  case.  The  date  of  the  entail  in  that  case 
was  never  in  question.  There  was  also  no  uncertain  condition 
which  required  to  be  purified. 

Argued  for  the  petitioner — 

The  question  to  be  decided  was  what  was  to  be  held  to  be  the 
date  of  the  entail^  whether  prior  or  subsequent  to  August  1,  1848. 
It  was  not  contended  for  the  petitioner  that  in  virtue  of  the 
provisions  of  the  Statute  anything  vested  in  the  petitioner  dif- 
ferent from  what  vested  under  the  deed.  The  question  was 
simply  to  what  extent  the  fetters  of  the  entail,  if  executed, 
would  have  affected  the  institute  ?  The  petitioner  did  not  pre- 
tend that  he  could  have  presented  this  petition  before  he  attained 
the  prescribed  age  of  25.  His  contention  was  that  the  trust 
direction  being  now  operative,  the  entail,  if  executed,  would  bear 
date  prior  to  1st  August  1848.  The  petitioner  could  make 
this  claim  now  because  he  was  in  the  position  of  heir  of  entail 
in  possession.  The  leading  object  of  the  Statute  was  that  in  new 
entails  no  person  was  to  be  entitled  to  affect  with  the  fetters  of 
an  entail  any  person  who  was  not  bom  at  the  date  of  his  own 
death,  in  cases  where  the  entail  was  to  come  into  operation  im- 
mediately upon  the  entailer's  death.  That  being  the  object,  it 
was  a  fair  construction  of  the  Act  to  hold  that  an  entailer  was 
not  entitled  to  do  this  either  directly  or  indirectly.  It  could  not 
then  be  effected  through  the  medium  of  a  trust,  when  the  entailer 
could  not  do  it  himself.  By  postponing  through  a  trust  the  en- 
tailer could  affect  far  more  persons — persons  whom  he  could  not 
have  affected  himself.  It  was  with  a  view  to  defeating  any  such 
attempt  that  the  Statute  fixed  an  artificial  date  for  such  entaila 
"  for  the  purposes  of  this  Act," — i.e.  for  ascertaining  the  extent 
to  which  the  fetters  were  to  affect  heirs.  The  date  when  the 
"  deed  placing  such  money  under  trust  first  came  into  operation" 
was  meant  to  be  the  date  at  which  the  trust-deed,  not  the  trust 
direction  in  the  deed,  came  into  operation.  That  was  the  only 
construction  consistent  with  the  object  of  the  Statute.  This 
date  had  to  be  fixed  not  to  ascertain  the  petitioner's  beneficial 
rights  under  the  deed,  but  merely  to  ascertain  what  were  hia 
rights  under  the  Statute,  i.e.,  what  consents  he  could  dispense 
with.  The  question  thus  really  was,  whether  a  truster  could 
through  the  medium  of  a  trust  give  an  entail  a  later  date  than 
the  date  of  his  own  death,  a  thing  opposed  to  the  whole  spirit 
of  the  Statute.  The  use  of  the  words  "  shall  be  held  to  be,"  not 
simply  "  to  be,"  shows  that  an  artificial  date  was  to  be  sup- 
plied—Dickson  V,  Dickson,  June  8,  1855,  ante,  voL  xxvii  p. 
419. 

At  advising — 

Lord  President.— The  petitioner.  Captain  James  Scott 
Black,  is  interested  in  a  large  sum  of  money,  amounting,  it  ii 
said,  now  to  about  £80,000,  which  is  directed  to  be  invested  in 
land,  and  the  land  to  be  entailed  under  the  provisions  of  a  deed 
made  by  his  father  upon  the  10th  of  September  1844.  He 
founds  upon  the  3d,  27th,  and  28th  sections  of  the  Entail  Amend- 
ment Aet^  taken  in  connexion  with  each  other ;  and  he  oontenda 
that,  being  under  the  proviaiona  of  thia  deed  the  only  heir  of 
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ontail  in  existence  and  unmarried  at  the  date  of  the  deed  of  en- 
tail, or  the  time  at  which  the  lands  are  to  be  held  as  purchased 
and  entailed,  being  of  a  date  prior  to  the  1st  of  August  1848, 
he  is,  in  virtue  of  these  three  clauses,  taken  in  combination,  en- 
titled to  acquire  this  money  as  his  own  absolute  property. 

The  question  is  attended  with  some  difficulty,  and  particu- 
larly I  have  experienced  difficulty  in  construing  the  28th  section 
of  the  Statute ;  but,  after  full  consideration,  these  difficulties 
have  disappeared,  and  I  am  now  very  clearly  of  opinion  that 
the  petitioner  is  entitled  to  prevail. 

In  expressing  the  grounds  of  that  opinion,  I  think  it  necessary 
to  consider  the  effect  of  the  Entail  Amendment  Act  generally, 
because  a  good  deal  of  the  argument  addressed  to  us, — ^indeed 
the  most  forcible  part  of  the  argument — was  to  the  effect  that 
any  other  construction  of  the  28th  section  than  that  which  was 
contended  for  by  the  petitioner,  might  really  have  the  effect  of 
defeating  one  great  object  of  the  Statute.     That  object  I  con- 
ceive to  be  to  prevent  persons  making  entails  for  the  future 
from  affecting  with  fetters  persons  not  bom  or  in  existence  at 
the  date  of  the  entail.     In  order  to  carry  out  that  object  it  is 
provided  that  in  the  case  of  what  may  be  called  new  entailis, 
that  is  to  say,  entails  made  after  the  Ist  of  August  1848,  any 
heir  born  after  the  date  of  the  entail,  being  in  possession  of  the 
entailed  estate,  and  twenty-one  years  of  age,  is  absolutely  en- 
titled to  acquire  the  estate  in  fee-simple.     In  like  manner,  and 
carrying  out  the  same  principle,  in  the  case  of  an  entail  made 
after  the  Ist  of  August  1848,  an  heir  of  entail  who  is  born  be- 
fore the  date  of  the  deed  may,  with  consent  of  bis  own  apparent 
heir  bom  after  the  date  of  the  deed, — provided  that  apparent 
heir  be  twenty-five  years  of  age, — also  acquire  the  estate  in  fee- 
simple,  the  principle  of  that  enactment  being  that  there  is  in 
the  person  of  these  two  heirs  a  combination  of  the  two  things 
required  in  the  first  case  I  Lave  stated.     There  is  the  heir  boru 
before  the  date  of  the  deed,  who  is  the  heir  in  possession,  and 
famishes  that  requisite  of  the  title  to  disentail ;  and  combined 
with  him  there  is  the  heir-apparent,  the  next  heir  entitled  to 
succeed,  who  being  bom  subsequently  to  the  date  of  the  deed, 
would,  when  he  succeeded  to  the  estate,  be  himself  entitled  to 
disentail  absolutely.     That  is  just  carrying  out  the  same  prin- 
ciple and  the  same  object  in  a  different  set  of  circumstances. 
Then,  analogously  to  these  provisions,  there  are  two  provisions 
regarding  entails  made  prior  to  the  date  of  Ist  August  1848. 
That  date  is  taken  to  be  as  it  were  the  date  of  the  entail  with 
reference  to  the  persons  then  unborn ;  and  any  person  being  an 
heir  of  entail  in  possession  under  one  of  these  old  entails,  being 
bom  subsequently  to  the  Ist  of  August  1848,  and  being  of  full 
age,  is  entitled  unconditionally  to  acquire  the  land  in  fee-simple. 
And  so  an  heir  of  entail  born  before  the  Ist  of  August  1848,  in 
the  case  of  an  old  entail,  combined  with  his  heir-apparent  born 
subsequently  to  1st  August  1848,  affords  that  combination  of 
qualifications  in  the  case  of  an  old  entail  which  entitles  them  to 
disentail  and  acquire  the  lands  in  fee -simple  just  analogously 
to  the  provision  for  the  heir  of  entail  and  his  heir-apparent  in 
the  case  of  the  new  entail.     Now  to  carry  out  these  regulations 
still  further,  and  to  secure  still  more  effectually  the  great  object  of 
the    Statute,    viz.,    to  prevent  entailers   from   affecting   with 
fetters  persons  not  born,  there  are  some  other  provisions  of  the 
Statute  which  are  worthy  of  attention.     I  mean  particularly 
the   47th,  48th,  and  49th  sections,  which  are  directed  to  an 
evasion  of  the  leading  provisions  of  the   Statute — to  prevent 
evasion  either  by  the  creation  of  trusts,  or  by  the  creation  of 
successive  liferents,  or  by  the  creation  of  leasehold  rights  in  suc- 
cession.    All  these  modes  of  evading  the  Statute  have  been 
anticipated  and  provided  against.     And  it  is  just  part  of  the 
same  system  which  we  really  find  developed  in  this  Statute  as 
a  very  harmonious  whole,  that  is  to  be  found  in  the  27th  and 
28th  sections,  with  which  we  are  more  immediately  concerned. 
The  object  of  the  27th  section  is  to  place  money  intended  to  be 
invested  in   land  to  be  entailed  exactly  in  the  same  position 
with  reference  to  the  first  three  sections  of  the  Statute  as  if  it 
were  land  actually  purchased  and  entailed.     The  heir  in  any  of 
the  categories  contained  in  the  first  three  sections  is  entitled  to 
anticipate  or  forestall  the  investment  of  the  money  in  land,  and 
the  making  of  the  entail,  by  stepping  in  before  anything  is  done, 
and  saying, — **  if  this  were  done  1  should  be  entitled  to  have  the 
land  in  fee-simple,  and  so,  to  prevent  all  uimeoessary  trouble,  I 
will  take  it  now  in  form  of  money.''     Then  the  28th  section 


provides  that  for  the  puqioses  of  tliia  Act,  the  date  at  whidi  the 
Act  of  Parliament,  deed,  or  writing,  placing  such  money  or  other 
property  under  trust,  or  directing  such  land  to  be  entai]ed,fink 
came  into  operation,  shall  be  held  to  be  the  date  at  whiA  tk 
land  should  have  been  entailed  in  terms  of  the  trusty  and  ate 
shall  be  held  to  be  the  date  of  any  entail  to  be  made  heresHo 
in  execution  of  the  trust,  whatever  be  the  actual  date  of  sad 
entail    Now  the  contention  of  the  petitioner  is,  that  in  the  pn- 
sent  case  the  date  of  the  deed  of  entail,  or  the  date  at  wbid 
the  land  should  have  been  entailed  in  terms  of  the  trust,  moit 
be  taken  to  be  the  death  of  the  truster,  at  which  time  the  deed 
or  writing  placing  such  money  under  trust  came  into  operataoi; 
and  it  is  upon  the  solution  of  that  question  that  the  petitioiieri 
whole  case  depends.     The  provisions  of  the    trust-deed  &re  li; 
no  means  immaterial  in  considering  this  question,  and  indeed, 
one  of  the  chief  difficulties  created  in  the  application  of  tb 
28th  section  to  the  present  case  arises  from  the  peculiar  tern 
of  the  trust-deed.     The  truster  directs  ^40,000  to  be  set  ande 
for  the  purpose  of  buying  land  to  be  entailed  upon  hii  m 
Captain  Scott  Black,  and  a  certain  series  of  heirs;  and  itii 
quite  obvious  from  the  general  provisions  of  the  deed, — I  aeid 
not  go  over  them  for  the  purpose  of  establishing  that»  became  I 
do  not  think  there  can  be  any  difference  of  opinion  on  the  nV 
ject, — that  the  right  of  Captain  8cott  Black  to  this  money,  « 
to  the  land  which  is  to  be  purchased  by  means  of  this  mooer, 
did  not  vest  in  him  until  be  attained  the  age  of  tweoty-^n 
years  complete.     The  trustees  were  to  be  entitled  to  bo j  laad 
at  any  time  after  he  attained  the  age  of  twenty-one  and  betvea 
that  date  and  the  time  when   he  attained  the  age  of  tkirtj, 
but  no  interest  either  in  the  money  or  in  the  land  could  rest  is 
him  until  he  attained  the  age  of  twenty-five  ;  and  it  was  cos- 
tended  that  until  he  attained  the  age  of  twenty-five  this  deed 
coidd  not  properly  be  said  to  come  into  operation,  because  if  Ite 
did  not  survive  that  date  no  land  might  be  bought  at  all,  or  if 
it  had  been  bought^  it  would  have  to  be  sold  again,  became  tke 
amount,  whether  in  money  or  in  land,'failing  him  withoni  mat 
before  he  attained  the  age  of  twenty-five,  was  to  be  divided 
among  his  brothers  and  sisters.     Now  that  is  a  very  pUiudye 
argument,  but  I  think  it  goes  no  further  in  its  true  effect  tins 
this,  that  until  Captain  Scott  Black  attains  the  age  of  tventy- 
five  he  cannot  possibly  proceed  to  acquire  this  money  in  iee- 
simple,    or  the    land    which    is  purchased    by   means  of  it 
But  to  all  other  effects  the  clause  of  the  Statute  must  be  cot* 
strued  without  reference  to  the  trust.     It  applies  equally  to  li 
trust-deeds,  and  to  all  cases  of  money  invested  in  trust,  or  pUced 
under  trust,  as  it  is  expressed  here,  and  to  all  land  dlirected  t^ 
be  entailed.     It  is  not  limited  in  its  operation  apparently  to  aaj 
particular  class  of  cases,  but  is  intended  to  apply  to  all  caes 
where  money  is  placed  under  trust  for  the  purpose  of  bsjia; 
land  to  be  entailed,  or  where  land  is  placed  under  trust  for  tk 
purpose  of  being  entailed.     Taking  it,  therefore,  as  applicaU> 
to  all  such  cases,  the  question  comes  to  be,  when  this  tnist-d«ed 
came  into  operation  within  the  meaning  of  this  clause !  asd  I 
am  of  opinion  that  this  trust-deed  came  into  operation  for  tk 
purposes  of  this  Act — that  is  to  say,  with  a  view  to  the  diaei- 
tailing  clauses  of  this  Act — at  the  date  at  which  the  M 
placiug  the  money  under  trust,  came  into  operation  as  a  deei 
for  placing  money  under  trust,  for  the  ultimate  purpose  of  \mj^ 
land  to  be  entailed,  and  that  is,  of  course,  the  death  of  tk 
lestator  ;  because  the  deed  is  a  mortis  causa  deed,  and  did  art 
come  into  operation  during  the  truster^s  lifetime,  but  came  iaU 
operation  the  moment  the  breath  was  out  of  his  body.  The  voidi 
in  the  section  which  probably  create  the  greatest  difBcnl^  n^ 
those  which  say  that  that  date  shall  be  held  to  be  the  date  atwhii^ 
the  lands  shoidd  have  been  entailed  in  terms  of  the  trost-deai; 
and   it    does  seem  a  little  startling  at  first  sig^t  that  wk& 
according  to  the  directions  of  the  truster,  it  is  not  poaiiUe  tkat 
lands  should  have  been  entailed  in  terms  of  the  trust  for  a  kae 
period  after  the  trust-deed  came  into  operation  as  a  tnut-daed. 
>  et  still  that  the  date  of  the  trust-deed  is  to  be  held  to  be  tk 
date  at  which  the  lands  ought  to  have  been  entailed.    It  seen 
as  if  in  a  case  like  this  it  was  a  provision  of  the  Statute  thsktk 
direct  contrary  of  what  the  truster  provided  shall  be  eaniid 
into  effect.     But  that  is  really  not  so^  because  it  is  a  mereaith 
ficial  date  that  is  here  created,  and  created  for  a  q»c«al  f 
pose — for  the  purpose  of  securing  the  full  and  effwteal  ofNn* 
tion  of  the  disentailing  clauses  of  the  Statnteu     And  it  ««  * 
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provision  of  a  very  necessary  kind,  because  if  this  clause  were 
to  be  read  otherwise,  a  man  might  succeed  by  means  of  trust 
directions  in  keeping  up  the  money  or  the  land  for  so  long  a 
period  before  it  was  actually  entailed,  that  there  should  be 
parties  in  the  enjoyment  of  the  money  or  the  land  substantially 
under  all  the  restrictions  and  fetters  of  an  entail,  although 
the  entail  has  not  been  executed  down  to  a  very  late  period,  it 
may  be  for  two  or  three  gener/itions.  The  consequence  of  that 
in  regard  to  such  a  trust-deed  would  be  to  defeat  the  leading 
object  of  the  Statute,  and  to  enable  a  truster  to  bind  a  succession 
of  persons  not  born  at  the  date  of  his  trust-deed.  Now  that,  I 
think,  is  a  conclusive  argument  against  the  construction  of  the 
28th  section  contended  for  by  the  respondents  ;  and  upon  that 
ground  I  am  for  adhering  to  the  Lord  Ordinary's  interlocutor. 

Lord  Cowax. — I  entirly  concur  in  the  opinion  which  your 
Lordship  has  delivered.  I  shall  only  add,  that  the  conclusion  at 
which  your  Lordship  has  arrived  with  reference  to  the  meaning 
of  the  28th  section,  and  the  proper  construction  to  be  applied  to 
the  intermediate  clause  is  confirmed,  according  to  my  read- 
ing of  the  section,  by  this,  that  there  are  two  clauses 
fixing  the  date  of  the  entail.  I  read  the  28th  section  thus — 
*'  That  for  the  puri)oses  of  this  Act,  the  date  at  which  the  Act  of 
Parliament,  deed,  or  writing,  placing  such  money  or  other  pro- 
perty under  trust,  or  directing  such  land  to  be  entailed — **  then 
I  leave  out  the  intermediate  words,  which  really  create  the 
only  difficulty  in  the  clause,  and  I  connect  the  words  that  I 
have  read  with  what  follows — **  shall  also  be  held  to  be  the 
date  of  any  entail  to  be  made  hereafter  in  execution  of  the 
trust,  whatever  the  actual  date  of  such  entail."  So  that  at 
whatever  date  an  entail  made  under  this  trust  shall  be 
executed,  the  express  declaration  of  the  Statute,  as  I  read  it, 
is,  that  the  date  when  the  deed  comes  into  operation  by  the 
death  of  the  truster  shall  be  held  to  be  the  date  of  every  entail 
that  could  possibly  be  executed  under  the  terms  of  that 
trust.  That,  I  apprehend,  bears  upon  the  effetft  and  mean- 
ing of  the  27th  section  in  regard  to  the  application  made  by  the 
present  petitioner ;  and  the  intermediate  words  are  to  be  read  so 
as  to  be  consistent  with  this  more  general  view. 

Lord  Dbas. — In  order  to  entitle  the  petitioner  to  do  what 
be  proposes  to  do,  he  must  in  the  first  place  be  an  heir  in  pos- 
session of  an  entailed  estate  ;  in  the  second  place,  he  must 
be  the  only  heir  in  existence,  and  unmarried ;  and,  in  the  third 
place,  the  entail  must  be  dated  prior  to  the  1st  of  August  1848. 
Now  there  is  no  room  for  doubt  that  he  is  the  heir  in 
possession, — ^that  he  is  the  only  heir  in  existence, — and 
that  he  is  unmarried.  The  only  question  which  has  been 
seriously  raised  has  been  whether  this  entail  is  to  be 
held  to  be  dated  prior  to  the  1st  of  August  1848 ;  and 
that  depends  upon  the  construction  put  u}>on  the  28th 
section  of  the  Rutherfurd  Act.  Now,  I  confess  I  have  no 
doubt  as  to  the  meaning  of  that  section — "Be  it  enacted 
that,  for  the  purposes  of  the  Act,  the  date  at  which  the 
Act  of  Parliament,  deed,  or  writing,  placing  such  money 
or  other  property  under  trust,  or  directing  such  land  to 
be  entaileil,  first  came  into  operation,  shall  be  held  to  be  the 
date  at  which  the  land  should  have  been  entailed  in  terms 
of  the  trust,  and  shall  also  be  held  to  be  the  date  of  any  entail 
to  be  made  hereafter  in  execution  of  the  trust,  whatever  its 
actual  date  may  be." 

The  date  at  which  the  deed  or  writing  directing  the  land  to  be 
entailed  first  came  into  operation,  shall  be  held  to  be  the  date  of 
the  entail  to  be  made  u|)on  it,  whatever  that  date  may  be.  I 
cannot  see  the  possibility  of  reading  these  words  in  any  other 
way  than  this,  that  in  the  case  of  a  mortis  causa  deed  they 
refer  to  the  date  of  the  death  of  the  maker  of  the  deed.  That 
is  unquestionably  the  date  when  the  deed  or  writing  came  into 
operation.  It  is  satisfactory  to  see,  as  your  Lordship  has 
pointed  out,  that  that  is  not  only  the  literal  and  only  possible 
grammaticij  meaning  of  the  section,  but  that  it  is  plainly  and 
obviously  the  meaning  of  the  Statute  ;  because  otherwise  it 
would  be  in  the  power  of  entailers  to  lay  the  fetters  upon 
any  number  of  unborn  persons  they  thought  proper,  and 
80  to  defeat  one  great  purpose  of  the  Statute.  I  confess 
I  should  have  no  doubt  about  the  point  if  I  were  con- 
ndering  it  for  the  first  time,  but  I  had  oocasion  to  consider 


it  in  the  case  of  Dickson,  when  I  formed  the  opinion  I  have 
now  expressed.  Lord  Curriehill  was  clearly  of  the  same  opinion 
on  that  point,  and  I  certainly  understood  that  the  Lord  Presi- 
dent was  substantially  of  the  same  opinion.  The  report  of  his 
Lordship's  opinion,  which  was  quoted  to  us,  is  certainly  not 
so  distinct  upon  that  matter  as  it  is  in  other  respects.  It  is 
di£ferent  in  its  language  from  that  given  in  the  Jurist,  and  I 
doubt  the  accuracy  of  either  report,  so  far  as  this  point  is  con- 
cerned. It  rather  appears  to  me  that  the  reporters  have  to 
some  extent  confused  the  different  questions  which  occurred  in 
that  case — the  one  being  the  question  about  the  date,  and  the 
other  the  question,  which  gave  us  much  more  trouble,  whether 
the  party  there  was  an  heir  in  possession,  and  consequently 
that  they  have  sometimes  thought  the  Lord  President  to  be 
speaking  on  the  one  question  when  he  was  truly  alluding  to 
the  other.  I  am  confirmed  in  that  by  the  fact  t^at,  in  both 
reports.  Lord  Curriehill  says  distinctly —  "  I  am  of  the  same 
opinion  upon  both  points  with  your  Lordship  " — i,  «.,  with  the 
Lord  President.  Now,  if  the  Lord  President  had  not  concurred 
with  Lord  Curriehill  and  myself  on  that  point,  Lord  Curriehill 
could  not  possibly  have  been  of  the  same  opinion  with  his  Lord- 
ship on  both  points.  We  had  full  consultations  about  the  case, 
and  my  impression  has  ever  since  been  that  we  were  all  three 
substantiaUy  agreed  about  that»  although  there  may  have  been 
a  little  difference  in  expression  ;  and  I  do  not  see  how  we  could 
have  come  to  the  result  we  came  to  in  any  other  way. 

Lord  Ben  holme. — I  am  of  the  same  opinion  as  all  your 
Lordships  who  have  spoken.  It  is  an  important  question  in  one 
respect;  but  I  think  it  is  not  very  difficult  to  interpret  those  import- 
ant words,  that,  for  the  purposes  of  the  Act,  the  date  of  the  entail 
shall  be  held  to  be  that  at  which  the  trust-deed,  or  other  deed 
which  contains  the  exercise  ofthe  power  on  the  part  of  the  entailer, 
shall  come  into  operation.  The  object  of  this  clause,  and  of 
this  part  of  the  Act,  is  to  limit  the  power  of  the  entailer  as  to 
making  restrictions  on  heirs  of  entail  Now  the  powers  of  the 
entailer  are  certainly,  I  think,  to  be  judged  of  as  at  the  time 
when  these  powers  are  fully  executed  and  exhausted ;  and  that  exe- 
cution must  be  held  to  be  of  the  date  when  by  the  granter's  death 
the  deed  comes  into  operation.  Its  fulfilment  may  be  future,  but 
the  time  when  the  deed  under  which  the  entail  is  ultimately  to 
be  executed,  comes  into  operation,  appears  to  me  to  be  the  date 
of  the  granter's  death.  The  date  of  the  commencement  of  the 
privileges  of  the  heir  of  entail  may  be  looked  at  from  one  x)oint 
of  view  ;  but  the  power  of  the  testator  is  to  he  looked  at  from  a 
totally  different  point  of  \4ew  ;  and  I  think  the  Act  of  Parlia- 
ment distinctly  states  that  in  regard  to  that  matter,  the  last 
moment  sX  which  he  could  exercise  these  powers,  is  to  be  held 
to  be  the  date  at  which  the  entail  comes  into  operation. 

Lord  Neavbs. — I  concur  in  the  opinion  delivered  by  your 
Lordship,  and  adopt  the  grounds  of  it.  Whatever  may  be  said 
of  the  case  of  Dickson,  I  am  satisfied  with  the  thorough  sifting 
which  this  Act  of  Parliament  as  bearing  on  this  matter  has  now 
received. 

Lord  Ardmillan. — I  have  nothing  to  add  to  what  your 
Lordship  has  said,  for  I  am  entirely  of  the  same  opinion.  I  do 
not  rely  necessarily  on  the  case  of  Dickson,  because  thegroiuds 
of  judgment  in  this  case  are  to  my  mind  clear,  even  if  that 
decision  had  not  been  pronounced  in  Dickson's  case  ;  but  from 
the  explanation  given  by  Lord  Deas,  who  took  a  part  in  that 
decision,  Dickson's  case  seems  to  be  so  far  an  authority  for 
our  present  judgment. 

Lord  Jerviswoode  concurred. 

The  following  interlocutor  was  pronounced  : — 
'* November  4, 1873. — The  Lords  having  resumed  consideration 
of  the  cause,  with  the  assistance  of  three  Judges  of  the  Second 
Division,  and  heard  counsel  on  the  Reclaiming  Note  for  William 
Auld  and  others  (Black's  trustees)  against  Lord  Shaud's  interlocu- 
tor of  16th  June  1873,  after  consultation  with  the  said  other 
Judges,  and  in  conformity  with  the  opinions  of  the  seven  Judges 
present  at  the  said  hearing,  adhere  to  the  interlocutor  reclaimed 
against,  except  in  so  far  as  it '  decerns  ad  interim;*  and  refuse 
the  reclaiming  note  :  Recall  the  said  interim  decree,  ftnd  of  new 
decern  in  terms  of  the  Lord  Ordinary's  interlocntor :  Find  the 
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petitioner  liable  to  the  respoudents  in  expenses  of  process,  and 
remit,**  etc. 

Act,  Solicitor-Oeneral (Clark),  Q.C.,  Marshall;  Tods,  Murray, 
and  Jamieson,  W.S.,  Agents. — Alt.  Watson,  M'Laren,  Balfour ; 
Ronald,  Ritchie,  and  Ellis,  W.S.,  Agenta.^^,  Clerk. 

A.E.H. 


NOSTEMBEB  5,  1873. 
SECOND  DIVISION. 

JouN  Campbell  (Administrutor-in-law  for  Robert  Camp- 
bell), Pursuer^  v.  Ord  and  Maddisox,  Defenders. 

Reparation — Damages — PupU  Child — Injury —  Negligence — Con  - 
tributary  Negligence — A  child  of  four  years  of  age,  while  play- 
ing on  the  market-place  of  a  country  town  in  company  with 
other  children,  was  seriously  injured,  in  consequence  of  its 
hand  being  crushed  among  the  cog-wheels  of  a  machine  belong- 
ing to  the  defenders,  which  had  been  left  by  them  for  exhibi- 
tion on  the  open  street  without  any  precaution  against  danger 
to  the  public,  the  machine  having  been  set  in  motion  by  the 
brother  of  the  child,  a  boy  of  seven  years  of  age.  In  an 
action  of  damages  for  the  injuries  sustained,  a  verdict  was 
returned  for  the  pursuer.  HeUl^  on  a  bill  of  exceptions, 
1.  That  the  questions,  first,  whether  the  child  was  cap- 
able of  contributory  negligence,  notwithstanding  its  tender 
years,  second,  whether  the  child's  parent  had  been  guilty  of 
contributory  negligence  in  allowing  the  child  to  play  unat- 
tended on  the  open  street,  were  questions  of  fact,  not  of  law, 
and  therefore  rightly  left  to  the  jury.  2.  That  the  mere  fact 
of  the  two  boys  plajdng  together  did  not  raise  a  case  of  com- 
bined action,  even  if  the  younger  could  be  held  capable  of 
being  a  party  thereto,  to  the  effect  of  rendering  the  younger 
guilty  of  contributory  negligence,  in  respect  of  the  act  of  the 
elder. 

This  was  aD  action  of  damages  brought  against  Messrs. 
Ord  and  Maddison,  agricultural  implement  makers 
in  Darlington,  at  the  instance  of  John  Campbell,  baker 
in  Hawick,  as  administrator-in-law  for  his  son,  Robert 
Campbell,  for  injury  done  to  the  latter  in  the  following 
circumstances : — 

The  defenders  and  other  agricultural  implement  makers 
had  been  in  use  for  several  years  to  exhibit  their  machines 
on  the  Tower  Knowe  or  chief  public  street  of  Hawick  on 
market  days.  On  27th  February,  the  defender  exhibited 
there,  among  other  instruments,  an  oil-cake  crushing 
machine  in  full  working  order.  Nothing  was  done  to  secure 
the  wheels  of  this  machine,  so  as  to  prevent  any  passer 
by  setting  it  in  motion,  and  no  watch  was  kept  over  the 
machine  to  prevent  persons  interfering  with  it.  No  ob- 
jection was  made  by  the  public  authorities  in  Hawick  to 
the  exhibition  of  these  machines  in  this  manner  by  the 
defenders  and  others,  until  after  the  date  in  question, 
although  representations  had  been  made  to  the  exhibitors 
as  to  the  danger  caused  by  their  neglect  of  precautions  to 
secure  the  machines. 

On  the  afternoon  of  27th  February,  Neil  and  Robert 
Campbell,  sons  of  the  pursuer,  asred  respectively  seven  and 
four  years,  were  playing  on  the  Tower  Knowe  along  with 
other  children,  and  being  attracted  by  the  machines  be- 
gan to  meddle  with  them.  A  bonnet  was  thrown  by  some 
boy  into  the  oil-cake  crusher,  and  Neil  Campbell,  the  elder 
of  the  brothers,  turned  the  handle,  in  consequence  of  which 
it  was  set  in  motion.  Robert  Campbell,  the  younger  boy, 
was  at  the  moment  on  the  opposite  side  of  the  machine, 
and  bad  the  fingers  of  his  right  hand  among  the  cog 
wheels  which  drove  the  crusher.  These,  on  being  set  in 
motion  by  his  brother,  drew  in  and  crushed  the  fingers  so 
severely  that  amputation  of  one  of  them  was  rendered 
necessary,  and  the  rest  suffered  more  or  less  injury. 

The  pursuer  of  the  action  sued  the  defenders  for  j£500 


as  damages  and  solatium  for  the  injury  done  to  hit  eoq, 
and  pleaded — 

His  pupil  son  having  sustained  loss,  injury,  and  damage  frea 
the  fault  or  gross  negligence  of  the  defenders,  they  were  fiabk 
in  damages  and  aolatium  as  concluded  for. 

The  defenders  pleaded — 

1.  The  pursuer's  averments  being  irrelevant  and  insnffififrt 
to  support  the  conclusions  of  the  summons,  they  thoold  be 
assoilzied.  2.  The  injury  alleged  not  having  been  caused  by 
them,  they  should  be  assoilzied. 

The  case  was  tried  on  22d  July  1873,  before  the  Lod 
Justice-Clerk  and  a  jury,  on  the  following  issue: — 

"  Whether,  on  or  about  the  27th  February  1 873,  on  or  near  tbe 
public  street  of  Hawick,  caUed  tlie  Tower  Knowe,  the  pomieri 
son,  Kobert,  had  his  right  hand  crushed  or  lacerated  by  an  oil- 
cake crusher  belonging  to  the  defenders,  through  the  fault  d 
the  defenders,  to  the  loss,  injury,  and  damage  of  the  puma; 
and  of  his  said  son.'' 

The  jury  found  a  verdict  for  the  pursuer,  and  asseaed 
the  damages  at  £100. 

In  the  course  of  the  trial  the  counsel  for  the  defenden 
required  the  Lord  Justice-Clerk  to  direct  the  jory  as 
follows : — 

*'  1.  That  the  child,  Robert  CampbeU,  was  to  be  held  in  lawa 
capable  of  contrihutiug  to  the  accident  iirhieh  resulted  in  tbe 
damage  libelled. 

''The  Lord  Justice-Clerk  refused  to  direct  the  jury  lo  as 
called  upon,  and  informed  them  that  this  was  a  matter  of  fact» 
not  of  law,  and  left  the  fact  to  the  jury.  But  he  told  the  jury 
that  if,  in  their  opinion,  the  boy  w^  guilty  of  n^igence  wbidi 
contributed  to  the  accident,  or  if,  in  their  opinion,  the  father 
had  been  guilty  of  negligence  which  contributed  to  the  aoddent, 
they  must  find  for  the  defenders." 

Whereupon  the  counsel  for  the  defenders  excepted  to  tbe 
said  refusal  and  ruling.  Counsel  for  the  defenders  fartber 
required  the  Lord  Justice-Clerk  to  direct  the  jury  as  fol- 
lows : — 

"  2.  That  if  the  jury  were  satisfied  that  tbe  boys,  Robert  and 
Neil  Campbell,  were  ])laying  together  at  tbe  machine  when  tiie 
accident  in  question  happened,  and  tbe  fault  of  said  Neil  Camp- 
bell materially  contributed  to  the  accident,  the  pursuer  was  sot 
entitled  to  recover." 

But  the  Lord  Justice-Clerk  refused  to  direct  the  jmy 
as  so  called  upon  ;  whereupon  the  counsel  for  the  defen^MS 
excepted  to  the  said  refusal.  A  bill  «of  exceptions  em- 
bodying the  above-mentioned  exceptions  was  presented 
to  the  Court.  The  defenders  at  the  same  time  moved  the 
Court  for  a  rule  on  the  pursuer  to  show  cause  why  a  new 
trial  should  not  be  granted. 

Argued  for  them  at  the  hearing  — 

There  would  have  been  no  accident  here  had  it  not  heen  fcr 
the  act  of  the  injured  party.  Not  only  was  that  act  the  comh 
causanSf  but  it  was  the  causa  sine  qua  non.  Moreover,  itwssa 
act  which  no  duty  required  the  injured  party  to  do.  They  vere 
therefore  entitled  to  a  verdict  unless  the  fact  that  the  isjored 
person  was  a  young  child  interfered  'with  the  appUcstioi 
of  the  general  rule  of  law — Addison  on  Torts,  4th  Ed.  p.  19,  ^ 
seq.  The  question  therefore  was,  "  Was  a  child  of  four  junoi 
age  capable  of  contributory  negligence?"  If  a  child  vai 
capable  of  taking  care  of  itself,  it  could  also  ondoahtedly 
be  guilty  of  negligence  contributory  to  its  own  injury.  If,  cs 
the  other  hand,  a  child  was  not  capable  of  tAlr^pg  eare  of  iia^ 
the  negligence  of  the  parent  attached  to  the  child,  and  tfat 
parent's  allowing  a  defenceless  child  to  be  beyond  Ids  oontrol 
and  protection  amounted  to  contributory  negligence,  whkk 
formed  a  complete  answer  to  this  action.  In  either  view,  kokiif 
to  the  facts  as  proved  in  this  case,  they  were  entitled  to  aveidki 
The  English  law  on  the  subject  was  dear — M^ngmgi  ^  Attatoi* 
30th  April  1866,  L.  R.,  1  Exch.  p.  2Z9 ;  Abbcvtt  v.  liM6e,  7lh 
Dec  1863,  33  Law  Jour.  Exch.  p.  177;  Williamaw.  Hclted,  M 
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April  1S33,  G  Car,  and  Payne  23,  The  Scotch  law  was  the 
aame— Dftvidaon  r,  Sloiiklwid  RsiL  Co.,  5fch  July  1855*  atilf.^  vol. 
xj^viL  p.  541  ;  Balfour  v.  Bairfl  and  Brown.  5tli  Doc,  1857^  ani^, 
voL  XXX,  p,  124  ;  trratit  p.  Caledonian  Railway  C'Ompany,  10th 
D&cember  1 87 Op  (tutf,  vol  xUii.  p.  115;  Galloway  v,  King»  1 1th 
June  1S7'2,  an^t  voL  xllv.  p.  449.  Sec  also  Kay  v.  Penury  I- 
vania  K^L  Go.,  1870,  3  Amtricau  Ecp,  628, 

Argued  for  the  piirsiRT— 

The  question  of  negligence  wjia  riybtly  left  to  the  jury. 
The  English  authorities  were  inapplicable^  and  wero  not  con- 
sifitent— aee  Lynch  f,  Nurdin,  1841,  1  Adol.  and  Ellis,  Q.  B.  Rep, 
29,  They  had  not  been  adopted  as  authoritica  in  Scotch  law, 
and  could  not  be  supported  on  reason  and  priiici[de.  For  in  Grant 
u,  Caledonian  Railway  Company,  the  only  ca^  cited  among 
Switch  decisions  really  in  point,  the  negligence  was  that  of  the 
parent  allowing  a  child  to  atray  on  such  a  dangerona  place  as  a 
level  croaaing  on  tbo  line  from  Ijlaegow  to  Greenock.  That  wo* 
a  very  different  thing  from  allowing  a  child  to  play  in  tho  public 
market  place  of  a  small  Scotch  town,  which  every  parent  was 
entitled  to  do  without  iueurring  liability  for  negligence.  If 
there  was  no  negligence  in  the  parent,  undoubtetUy  there  conld 
be  none  in  a  child  of  such  tcuder  years,  while  tlte  negligence  of 
the  do  fend  era  in  not  fencing  their  machinery  uccessarily  rendered 
them  liable  fur  >fc'bat  hat!  oCGUircd^Paterson  i\  Wallace  and  Co*, 
6th  July  1854,  1  Macq,  748;  Traill  v.  Small  and  Boase,  lOth  Jidy 
1873,  fTTiJe,  vol  jlv,  p.  540  ;  Holmes  v.  Clarke,  7tb  February 
1SG2,  31  Law  Jour.  Exch.  350. 

At  advising— 

Lord  CoWA^f.^Tho  discussion  of  the  legal  questions  etated 
in  the  bill  of  exceptions,  and  of  the  motion  for  a  new  trial  on 
the  gronnd  of  the  verdict  being  contrary  to  evidence,  proceeiled 
on  the  footing  that  the  disposal  of  tbe  one  or  the  other  would 
substantially  decide  the  whole  canae. 

In  considering  the  case  it  will  be  the  better  conrsc  to  determine 
upon  the  evidence,  whether— viewed  separattdy  from  the  defence 
of  contributory  nei^ligence — there  is  room  for  holding  the  defen- 
ders guilty  of  negligence  or  fault,  as  found  by  the  verdict. 

On  thiH  part  of  the  case  I  cannot  think  that  any  doubt  can 
be  entertained-  The  machine,  by  the  movement  of  which  the 
accident  was  eauacd,  was  placed  for  exhibition  in  a  part  of  tb^ 
town  where  a  considerable  numljer  of  people  usually  congregate<l , 
anil  yonng  children  were  iu  the  habit  of  being  for  amusement 
The  machine  was  left  there  without  any  one  to  watch  over  it, 
»nd  without  any  proper  care,  by  removing  the  handle  or  locking 
the  wheels,  to  prevent  its  being  set  in  motion  by  cbihlren  or 
accidentally  by  passers-by.  And  this  want  of  watch  fid  ness  was 
pernevered  in,  although  the  flefeudera  and  their  agent  were 
repeatedly  warned  to  take  steps  to  prevent  the  occurrence  of 
accidenta  to  children  and  others.  The  fact  croj>a  up  tlu-oughout 
the  proof  that  it  was  dangerous  to  leave  such  machines  nn- 
watched  and  without  taking  precautionary  measures  to  render 
the  machine  ionocuoas,  by  having  it  locked  or  ho  watcbetl  m  to 
prevent  its  being  touched  by  young  iTcrsons  Ut  their  imminent 
peril.  All  this  appears,  and  it  does  seem  a  very  clear  ease  on 
the  evidence,  to  have  been  left  to  the  jury  on  the  issue  whether 
the  accident  to  the  pursuer's  son  occurred  through  the  fault  of 
the  lie  fenders.  And  the  jury  having  found  in  the  affirmativep  I 
see  no  good  ground  ou  which  their  veriliet,  ajiart  from  the  legal 
questiona  raised  by  the  hill  of  exceptions,  can  he  disturbed  as 
contrary  to  evidence. 

The  first  eioeption  stated  by  the  defendere  is  to  the  refusal 
liy  the  presiding  Judge  to  direct  the  jury  "  that  the  child  Robert 
Campbell  was  to  be  held  in  law  aa  capable  of  contributing  to 
the  accident  which  resulted  in  the  damage  libelled,'^ 

At  the  time  of  the  accident  the  child  was  under  four  years 
of  age ;  and,  viewed  apart  from  the  facts  and  circumstances  in 
evidence,  it  does  not  appear  to  me  how  so  young  an  infant  could 
well  be  held  iti  law  to  be  capable  of  contributory  negligence. 

An  abstract  legal  proposition  to  that  eBWt  it  was  uselei^  to 
affirm,  even  assuming  it  to  be  well  founded  ;  and  any  such  state- 
niBnt  in  the  abstract  might,  in  my  apprehension,  have  misled 
the  jury.  That  a  child  even  so  young  might,  in  csertain  circum- 
atanees,  have  by  his  or  ber  own  act  led  to  the  accident,  and 
that  thifl  may  have  been  therefore  itro|>ei-  matter  for  the  con- 
ttideration  of  the  jiiry,  in  constrlering  the  defence  of  contribntory 
pegligenoa,  may  be  true  ;  and  if  the  actings  of  the  duld  in  tliia 


respect  had  been  excluded  from  the  consideration  of  the  jury 
by  the  presiding  Judge,  there  might  have  been  ground  for 
excepting  to  his  having  so  nded.  The  bUl  of  exceptions,  how- 
ever, excludes  any  such  objection,  setting  forth,  as  it  does,  that, 
while  the  ruling  asked  by  the  defenders  was  refused,  the  pre- 
siding Judge  informeil  tho  jury  **  that  this  was  a  matter  of  fact 
—  not  of  law,"  and  '*  that  if,  in  their  opinion^  the  boy  was  guilty 
of  negligence  which  contributed  to  the  accident,  or  if,  in  their 
opinion,  the  father  had  been  guilty  of  negligence  which  contri- 
buted to  the  accident,  they  must  Hud  for  the  defenders."  This, 
aa  it  appears  to  me,  was  the  only  safe  and  proper  mode,  in  such 
a  case  as  the  present,  of  leaving  the  question  as  to  contributory 
negligence  to  the  jury  for  their  decision  upon  tJie  facts  in  evi- 
dence before  them. 

Kefereuec  was  mado  to  several  decisions  in  the  English  Courts 
in  the  course  of  the  argument,  in  particular  (1.)  to  the  case  of 
Lynch,  in  1841,  decided  in  confonnity  with  the  opinion  of  Chief- 
Justice  Denman,  who  delivered  the  jndgment  of  the  Queen's 
Bench  ;  (2*)  to  the  case  of  Mangan  i\  Atterton,  in  1866,  in 
Exchequer-  and  (3. J  to  the  prior  case  of  Abbott  v.  Mpcfii, 
1863,  also  in  Exchequer,  The  views  stated  by  the  Judges 
in  Exchequer  in  the  two  last  caaes  are  certainly  to  the  eflfect,  that 
chil<lren  of  tender  years  n^ay  by  their  act  contribute  to  the  ac- 
ciilent,  and  be  thereby  excluded  from  any  legal  remedy  for 
the  injury  suffered.  lo  this  respect  it  would  seem  that  the 
views  so  stated  are  scarcely  consist^t,  if  they  are  not  at  variance, 
with  the  carefully  expreased  judgment  of  Lord  Denman  in  tho 
case  of  Lynch.  But  whether  this  be  so  or  not,  I  cannot  find  in 
the  opinions  delivered  in  these  later  eases  any  distinct  statement 
to  the  effect^  that  the  jury  should  not  be  left  to  judge  of  the 
alleged  contributory  negligence,  upon  the  facts  in  evidence  before 
them.  This  was  the  course  followed  in  the  present  case  by  the 
presi^ling  Judge,  and  it  humbly  appears  to  me  a  course  in  itself 
nnobjectionable.  Having  regard  to  the  facta  in  evidence  bearing 
on  the  fault  of  the  defenders,  and  on  the  acts  of  this  child, 
founded  on  aa  establishing  contributory  negligence,  I  consider 
that  had  the  presiding  Judge  refnsed  to  leave  the  case  on  both 
its  branch^  iu  the  hands  of  the  jury,  his  ruling  to  that  effect 
would  have  given  room  for  exception  by  the  pursuer.  And  T 
cannot  think  that  the  exception  here  taken  can  be  supported, 
having  regard  to  what  was  actually  laid  down  and  stated  to  the 
jury  by  the  pn^iding  Jtidge. 

The  second  exception  is  to  the  refusal  of  tho  Judge  to  direiit 
the  jury  **  that  if  the  jury  were  satisfied  that  the  lx>ys  Robert 
and  Neil  Campbell  were  playing  together  at  the  machine  wbeu 
the  accident  in  question  hapi>ened,  and  the  fault  of  said  Neil 
Catupbeil  materially  contributed  to  the  accident,  the  pursuer 
was  not  entitled  to  recover," 

Any  such  direction  by  the  Judge  would,  I  think.  Have  been 
improper  in  the  state  of  the  evidence.  No  doubt  the  two  boy* 
were  playing  together  at  tho  place  where  the  machine  was,  and 
it  may  be  that  the  act  of  Ned  setting  the  machine  agoing  may 
so  far  have  led  to  the  accident  But  it  by  no  means  follows 
that  they  had  conspirerl  together  or  were  caj/able  of  doing  so  to 
set  the  machine  in  motion,  whereby  the  accident  to  the  younger 
boy  waa  caused.  The  exception  as  expressed  does  not  raise  a 
case  of  joint  ami  combined  action  even  if  a  child  of  four  years 
old  is  to  be  viewed  as  capable  of  being  a  party  thereto  to  the 
effect  of  making  tho  act  of  the  elder  boy  the  foundation  of  a 
charge  of  contributory  negligence,  so  as  to  exclude  the  younger 
from  his  claim  for  redress  for  the  injory  suffered.  The  case  of 
Abbott  iu  1863  does  not,  as  I  read  the  judgment^  establish  any 
doctrine  hostile  to  this  view ;  but  if  it  is  to  be  viewed  other- 
Wise,  I  must  fairly  o^Ti  that  T  conld  not  concur  in  that  judgment. 
1  cannot  hoM,  thererore^  that  in  refusing  to  give  the  direction 
asked  by  the  defender&f  the  presiding  Judge  was  in  error 

For  these  reasons  I  am  of  opinion  that  both  exceptions  should 
be  disftllowod,  and  tho  motion  for  a  new  trial  refused. 

Lord  JuffriciE'Ci.^niL^ — On  the  bill  of  exceptiona  I  am  of 
opinion  that  neither  of  the  jiropoaitiona  I  was  asked  to  lay  down 
ia  sound  in  law.  The  first  is  a  proposition  not  of  law,  but  of 
fact^  It  would  be  as  unsound  to  say  aa  a  proiKwitton  iu  law 
that  this  child  was  not  capable  of  negligence  as  to  say  that  h# 
was.  Negligence  implies  a  canaeity  to  apprehend  intelligently 
the  duty,  obligation,  or  precaution  neglected,  and  that  depends 
to  a  large  degree  on  the  nature  of  thkt  which  ia  neglected,  u 
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well  as  on  the  intelligence  and  maturity  of  the  person  said  to 
have  neglected  it.  The  capacity  to  neglect  is  a  question  of  fact 
in  the  individual  case  ;  as  much  so  as  negligence  itself,  which  is 
always  a  question  of  fact.  I  told  the  jury  that  this  was  a 
matter  for  themselves  to  decide — that  a  child  of  four  years  old 
might  be  guilty  of  negligence — and  that  it  was  for  them  to  say 
whether  such  was  the  case  here.  The  question  whether  the 
evidence  ought  to  have  led  to  a  different  conclusion  arises  on  the 
motion  for  a  new  trial. 

In  regard  to  the  second  exception,  it  was  impossible  for  me 
to  lay  down  the  law  in  the  terms  requested.  The  mere  fact  of 
the  boys  playing  together  at  the  machine  did  not  in  my  opinion 
make  one  of  them  responsible  for  the  act  or  the  negligence  of 
the  other.  Even  if  the  proposition  had  been  so  worded  as  to 
combine  the  two  boys  in  the  act  of  setting  the  machine  in 
motion,  looking  to  the  circumstances,  I  could  not  have  affirmed 
it ;  for  if  the  boy  injured  was  not  guilty  of  negligence  in  his 
own  act,  neither  conid  he  be  so  in  respect  of  the  act  of  the  other. 
The  question,  however,  on  the  evidence  is  one  deserving  of 
grave  consideration.  I  left  three  questions  to  the  jury.  Now, 
as  to  the  first — (1.)  It  is  proved  that  this  Tower  Knowe  was  a 
known  and  lawful  resort  of  children.  (2.)  That  the  machine,  if 
meddled  with,  was  known  to  be  dangerous.  (3.)  That  the 
defenders,  or  those  acting  for  them,  were  warned  of  the  danger, 
and  promised  to  take  steps  to  guard  against  it,  and  faUed  to  do 
so.  I  think  the  jury  rightly  found  that  the  defenders  were 
negligent  in  leaving  their  machine  unguarded,  and  that  this 
caus^,  or  contributed  to  cause,  the  injury— caused  it  if  the 
pursuer's  negligence  did  not  contribute  to  it,  and  contributed  to 
it  if  it  did. 

2.  Did  the  boy  contribute  ?  It  is  contended  on  one  side  that  a 
child  of  this  age  could  not  be  guilty  of  contributory  negligence ; 
on  the  other,  that  his  acts  must  be  judged  of  without  regard 
to  his  tender  years.  I  do  not  agree  with  either  proposition. 
This  is  a  question  of  fact,  to  be  decided  on  the  evidence.  There 
is  no  doubt  that  if  the  child  had  been  a  man,  the  act  would  have 
amounted  to  contributory  negligence.  But  he  was  not  a  man. 
It  is  said  he  must  be  dealt  with  as  if  he  had  been  a  man.  He 
must,  in  my  opinion,  be  held  to  be  nothing  but  what  he  was. 
There  is  no  need  or  room  for  legal  fictions  or  classifications  to 
exclude  the  fact  in  such  a  case.  He  is  no  more  to  be  held  to  have 
capacity  which  he  had  not,  than  to  have  inches  or  strength 
which  he  had  not.  If  the  child  was  in  point  of  fact  unable  from 
his  tender  years  to  appreciate  the  danger,  to  find  the  reverse 
would  be  contrary  to  the  fact. 

U,  indeed,  I  could  accept  the  unreserved  expressions  reported 
in  the  recent  cases  decided  in  England  as  laying  down  a  general 
rule — a  formula  to  exclude  the  actual  fact — and  I  had  felt  bound 
by  them,  I  should  have  so  directed  the  jury,  and  told  them  that 
a  verdict  for  the  pursuer  could  not  stand.  But  I  should  have 
thought  such  a  course  entirely  inadmissible.  That  a  child  may 
contribute  by  negligence  to  an  injury  to  itself  the  case  of  Grant 
V,  Caledonian  Railway  is  an  instance.  But  that  case  was  speci- 
ally decided  as  a  question  on  the  circumstances,  and  in  the  cir- 
cumstances I  think  it  was  rightly  decided.  But  let  me  put 
another  case.  I  suppose  a  mother  standing  on  a  railway  platform 
with  a  child  of  eighteen  months  in  her  hand  ;  a  truck  comes,  by 
negligence,  down  an  incline,  and  the  mother,  through  sudden 
sickness  or  accident,  from  no  fault  of  hers,  loses  hold  of  her 
child,  which  totters  to  the  rails,  and  is  killed.  Is  that  a  case 
of  contributory  negligence  ?  I  do  not  express  myself  too  strongly 
when  I  say  that  reason  revolts  against  such  a  conclusion.  If  it 
would  not  be  so,  then  it  is  manifest  that  this  question  of  caim- 
city  is  one  of  degree  and  circumstances,  and  as  such  a  simple 
question  of  fact  for  a  jury.  In  that  light  I  cannot  say  that  the 
jury  were  wrong  in  the  conclusion  they  came  to. 

In  one  of  the  English  cases  quoted  it  was  thrown  out  that 
the  exposing  of  the  machine  was  too  remote  a  cause  of  the  injury 
to  be  the  subject  of  action.  If  this  were  so,  there  could  have 
been  no  negligence  on  the  part  of  the  defender  in  so  exposing  it. 
I  cannot  affirm  such  a  proposition.  I  think  it  unsound  in  itself, 
and  quite  inconsistent  with  a  series  of  judgments  both  in  this 
country  and  in  England.  I  would  particularly  refer  to  Chief 
Justice  Tindall^s  observations  in  Daniels  v.  Potter  (4  Car.  and 
Payne,  262) ;  as  well  as  those  of  Lord  Denman  in  the  case  of 
Lynch,  tu  which  Lord  Cowan  has  referred. 

In   the  present  case  I  cannot  say   that  the  jury  came  to 


an  unreasonable  conclusion  when  tbey  held  on  the  tmAm 
that  this  little  fellow  did  not  and  could  not  know  tiiiere  i 
danger  in  what  he  did.  If  they  were  right  in  that,  he  wis  i 
guilty  of  negligence,  and  their  verdict  was  right. 

3.  As  regards  the  alleged  negligence  of  the  father,  the  ji 
have  found  that  he  was  not  negligent.  The  place  where  ' 
children  were  was  a  usual  playground.  They  had  always  9 
there.  The  father  knew  of  no  danger ;  and  I  cannot  distorb 
verdict  on  that  ground. 

LoKDS  Benholme  and  Neaves  concurred. 

This  interlocutor  was  pronounced  : — 

"  Disallow  the  exceptions :  Discharge  the  role :  Befuse  to  gi 
a  new  trial :  Find  the  pursuer  entitled  to  the  expensea  of  diacosi 
the  bill  of  exceptions,  as  well  as  those  connected  with  the  ^ 
cation  for  a  rule,  and  deoem,"  etc. 

Act,  Millar,  Q.C.,  J.  C.  Smith  ;  Adam  Sbiell,  S-S-C.  A^m 
AIL  Trayner,  Robertson ;  Home,  Home,  and  Lyell,  W.S.  Agi 
— R.  Clerk,  B.: 


NOVEMRKR  5y    1873. 
8ECOND  DIVISION. 

Mrs.    Margaret   M'Vigar   or     Maxwkll     and  Otii 

(Thomas    MoxwelFs    Trustees),   Pursuers^  r.  Sami 

Scott,  Defender, 

Sale — Rents— Question  as  to  rents  between  teller  and  pwrcka 
— Terms,  legal  and  conventional— Statute  33  and  34  VkL  c 
(Apportionment  Act,  1870),  sect,  2— The*  aale  of  an  estate  1 
effected  in  the  month  of  June  1871  by  miasi  ve  letters,  which  h 
that  the  price  was  to  be  "  cash  down,  and  rents  and  taxes  to 
apportioned  to  the  day  of  payment,  and  withont  regard  tot 
legal  question  of  crops."  In  consequence  of  certain  questic 
arising  between  the  buyer  and  sellers,  the  price  was  not  pi 
till  14th  October  1871,  when  a  regular  diapoaition  was  de 
vered  containing  a  clause  of  assignation  of  rents,  **  from  t 
date  of  delivery  hereof,  being  the  14th  day  of  October  I81 
and  without  regard  to  the  legal  question  of  crops."  T 
estate  consisted  of  arable  farms,  and  the  leases  gave  entry 
the  houses  and  grass  at  Whitsunday,  and  to  the  arable  laa 
at  the  separation  of  the  crop  from  the  ground,  and  the  fii 
half-year's  rent  was  payable  at  the  Martinmas  after  entr 
the  second  at  the  Whitsunday  following.  In  a  qnestioo 
to  the  right  to  the  rents  due  at  Martinmas  1871 — Heidifi 
Lord  Benholme,  rev.  Lord  Gifford),  on  a  consideration  of  ti 
terms  of  the  assignation  in  the  disposition,  that  the  buyer  v 
entitled  to  the  whole  rents  then  payable,  without  any  appc 
tionment. 

The  pursuers,  as  trustees  of  the  late  Thomas  Maxird 
in  1871  sold  to  the  defender.  Major  Scott,  the  esUt<* 
Aucbenfranco,  conform  to  missive  letters  of  sale  passia 
between  the  defender  and  James  M'Kie,  writer,  Dumfrie 
one  of  and  acting  on  behalf  of  the  pursuers.  These  mi 
sive  letters  were  as  follows  : — 

''Dumfries^  2Zd  Jwe  1871 
"  Gentlemen, — I  offer  to  purchase  the  estate  of  AnchenfruK 
at  the  price  of  £18,750,  cash  down,  and   rents  and  taxes  to  b 
apportioned  to  the  day  of  payment,  and  without  regard  to  tfa 

legal  question  of  crops An  answer  to  tlus  to  be  give 

me  within  ten  days.  Reference  to  Manchester  and  liTerpoc 
District  Bank,  Manchester,  Spring  Gardens.  A  good  and  kgi 
title  to  be  given  to  the  purchaser. — ^Yours,  etc, 

"  Samuki.  Soott." 

*' Dumfries,  7.Zd  Jtme  1871. 
**  Dear  Sir, — I  forwarded  your  offer  to  Liverpool  by  this  wd 
"  On  consideration  of  your  condition  of  a  cash  ^nice,  I  sboul 
have  preferred — to  simplify  the  transaction  and  save  divisis 
of  rent  and  taxes — to  have  said,  sellers  to  draw  rents  due  WU 
Sunday  1871,  which  tenants  do  not  pay  till  August  1871 ;  pB 
chaser  to  draw  rents  to  commence  to  run  from  WidUsamiM, 
1871.  All  taxes  being  due  at  these  tenni^  no  vppfxiioBmm 
necessary. 

**  Purchaser  to  pay  price,  and  four  per  cent,  interesti  ft«i  M 
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May  1871  to  payment,  just  equal  to  saving  apportionment  of 
rents ;  in  money  much  same. — Yours,  etc.,     James  M*Kie.** 

Dumfries,  28th  June  1871. 

"  Dear  Sir, — I  submitted  to  the  trustees  of  the  late  Thomas 
Maxwell,  Esq.  of  Auchenfranco,  your  oflfer  dated  23d  instant,  for 
the  purchase  of  that  estate  ;  and  they  have  authorized  me,  on 
their  behalf,  and  also  as  one  of  the  trustees,  to  accept  of  your 
offer,  which  I  hereby  do,  conditioning  that  the  trustees  shidl  be 
emx>owered  to  execute  formal  leases  of  the  farms  and  mill  to  the 
present  tenants,  at  the  rents  contained  in  the  lithographed 
schedule,  and  upon  the  same  conditions  as  the  former  leases,  to 
extend  from  Whitsimday  1871  for  fifteen  years  as  to  the  four 
farms,  and  for  fourteen  years  from  Whitsunday  1872  as  to  the 
mill  and  mill-lands,  at  increased  rent  of  £25,  the  present  ten- 
ant's son  to  be  tenant. 

*'  These  particulars  I  named  to  you,  but  as  they  must  be  imple- 
mented by  Mr.  Maxwell's  trustees,  I  now  repeat  as  essentials 
to  the  sale. 

"  I  will  be  glad  to  hear  from  you  that  this  is  satisfactory. — I 
am,  etc.,  James  M*Kik." 

"Manchester,  29th  June  1871. 
"  Dear  Sir, — Your  two  favours  of  28d  and  28th  came  duly  to 
hand.     I  see  nothing  to  object  to  in  your  pro]K)sals,  and  will 
instruct  my  legal  representative  to  place  himself  in  communica- 
tion with  you.-  I  am,  etc.,  Samuel  Scott.'' 

Between  (ho  date  of  this  last  letter  and  the  execution 
of  the  disposition  of  tbe  estate  by  the  pursuers  to  the  de- 
fender on  29 tb  and  30th  September,  and  9tb  October, 
various  letters  passed  between  Mr.  M^Eie  and  Major 
Scott's  agent  with  regard  to  the  import  of  the  agreement 
to  apportion  tbe  rents  contained  in  tbe  missive  letters, 
and  with  regard  to  the  terms  of  the  clause  of  assignation 
of  rents  which  was  to  enter  the  disposition.  Tliat  clause 
was  ultimately  inserted  in  the  following  terras : — 

"And  we,  with  consent  foresaid,  assign  the  rents  from  the 
date  of  delivery  hereof,  being  the  14th  day  of  October  1871, 
and  without  regard  to  tlie  legal  question  of  crops." 

The  price  was  paid  and  entry  given  on  the  1 4th  Octo- 
ber 1871,  but  the  parties  were  still  at  variance  as  to  the 
effect  of  their  agreement  to  apportion  tbe  rents,  the  pur- 
suers contending  that  the  half-years'  rents  payable  at 
Martinmas  1871,  though  not  collected  until  Candlemas 
1872,  were  to  be  apportioned,  they  getting  what  effeired 
to  the  period  from  Whitsunday  to  14th  October,  and  tbe  de- 
fender what  effeired  to  the  period  from  14th  October  to  Mar- 
tinmas. The  defender,  on  the  other  hand,  maintained  that 
the  farms  being  corn  farms  and  the  rents  forehand  rents, 
what  was  to  be  apportioned  was  not  the  half  years'  rents 
due  at  Martinmas  1871,  but  the  half-years'  rents  conven- 
tionally due  at  Whitsunday  1871,  but  which  were  in 
reality  the  rents  for  the  last  half  of  crop  and  year  1871, 
and  which  had  not  been  collected  at  the  date  of  the  sale, 
nor  till  Lammas  1871. 

Major  Scott  being  in  possession  and  having  drawn  tbe 
rents  due  at  Martinmas  1871,  the  pursuers  brought  this 
action  to  recover  from  him  the  proportion  which  they  con- 
tended was  due  to  them  under  the  arrangement  for  ap- 
portionment, being  £224,  18s.  3d. 

The  clauses  of  entry  and  payment  of  rent  contained  in 
the  leases  of  the  farms  of  Auchenfranco  executed  by  the 
pursuers  in  virtue  of  the  reservation  in  Mr.  M^Kie's  letter 
to  Major  Scott,  of  28th  June  1871,  were  in  these 
terms : — 

<* .  .  .  and  that  for  the  space  of  fifteen  years,  from  and  after  the 
term  of  Whitsunday  1871  years,  in  so  far  as  regards  the  house, 
grass,  and  pasture,  and,  at  the  separation  of  the  crop  of  that  year 
as  to  the  arable  land,  which  terms  are  hereby  declared  to  be 
the  terms  of  the  said  .  .  .  's  entry  to  the  subjects  hereby  let, 
notwithttanding  the  date  hereof.  ....  For  which  causes,  and 


on  the  other  part,  the  said  .  .  .  binds  and  obliges  himself,  and 
his  heirs,  executors,  successors,  and  representatives  whomso- 
ever, to  make  payment  to  the  said  trustees,  and  to  the  survivors 
and  survivor  of  them,  or  to  the  parties  in  their  right  and  place, 
or  to  his  or  their  factor,  yearly,  the  sum  oti  ....  ster- 
ling, in  name  of  tack  duty,  payable  at  two  terms  in  the  year, 
Martinmas  and  Whitsunday,  by  equal  portions,  beginning  the 
first  term's  payment  at  the  term  of  Martinmas  1871,  and  the 
next  term's  payment  at  the  term  of  Whitsunday  following,  and 
so  forth  half-yearly,  termly  and  proportionally  thereafter." 

Pleaded  for  the  pursuers — 

1.  In  terms  of  the  disposition  and  other  writs  condescended 
on,  they  were  entitled  to  draw  the  rents  of  said  lands  from 
Whitsunday  1871  until  14th  October  1871.  2.  The  defender 
having  illegally  and  unwarrantably  got  payment  from  the  ten- 
ants of  the  said  sum  of  £224,  18s.  3d.  belonging  to  the  pursuers, 
was  bound,  imder  deduction  of  whatever  sum  he  might  instruct 
to  be  due  by  the  pursuers  to  him  for  taxes,  to  pay  tiie  same  to 
the  pursuers,  with  interest  as  concluded  for.  3.  In  any  view, 
the  defender  was  not  entitled  to  retain  the  rents,  and  also  the 
interest  upon  the  price  or  purchase  money  of  said  lands. 

Pleaded  fov  the  defender — 

2.  According  to  the  true  construction  and  meaning  of  the 
disposition  founded  on,  he  was  entitled  to  the  whole  rents  pay- 
able by  the  tenants  at  Martinmas  1871,  and  to  absolvitor  from 
the  conclusions  of  the  present  summons.  4.  The  rents  in  ques- 
tion being  payable  by  the  tenants  for  the  possession  of  their 
farms  subsequent  to  Martinmas  1871,  the  defender  was  entitled 
to  absolvitor. 

Tbe  Lord  Ordinary  (Gifford),  on  11th  March  1873,  pro- 
nounced this  interlocutor : — 

"Finds  that  the  rents  payable  by  the  tenants  of  All  and 
Whole  the  five-pound  lands  of  Auchenfranco,  with  the  mill  and 
pertinents  of  the  same  sold  by  the  pursuers  to  the  defender, 
and  which  rents  were  payable  by  the  said  tenants  at  the  term 
of  Martinmas  1871,  are  apportionable  between  the  pursuers  and 
the  defender  so  and  in  such  manner  that  a  proportion  of  the 
said  rents  efTeiring  to  the  period  from  Whitsunday  till  14th 
October  1871  shall  belong  to  the  pursuers,  and  a  proportion  of 
the  said  rents  effeiring  to  the  period  from  said  14th  October 
till  Martinmas  1871  shall  belong  to  the  defender:  Finds  that 
the  taxes  and  public  burdens  payable  in  respect  of  the  said 
lands  and  others,  and  the  ownership  thereof,  fall  to  be  appor- 
tioned between  tbe  ])ursuers  and  defender  in  the  same  manner ; 
and  appoints  the  cause  to  be  put  to  the  roll  that  the  exact 
amount  of  rent  and  taxes  apportioned  as  aforesaid  may  be  de- 
termined, and  that  decree  may  be  pronounced  in  favour  of 
the  pursuers  for  the  proportion  or  balance  due  to  them  by  the 
defender,  and  decerns. 

**Note. — This  case  involves  a  question  of  very  general  interest 
and  importance  relative  to  the  meaning  and  effect  of  the  '  Ap- 
portionment Act,  1870,'  33  and  34  Victoria,  cap.  35,  entituled 
'An  Act  for  the  better  Apportionment  of  Rents  and  other 
Periodical  Payments.'  A  very  broad  question  indeed  is  raised 
uiK)n  this  Act,  namely,  whether  its  provisions  apply  to  all  cases 
whatever— cases  of  contract,  for  example,  and  cases  of  sale— 
unless  its  operation  is  expressly  excluded  ;  or  whether  the  Sta- 
tute is  confined  to  cases  of  the  termination  of  limited  interests 
by  death  or  otherwise,  and  to  questions  of  succession,  and  be- 
tween heir  and  executor,  as  seems  to  have  been  the  case  with 
the  old  .Apportionment  Act,  4  and  5  Will,  rv.,  cap.  22  (1834). 

**  The  difficulties,  however,  are  greatly  enhanced  in  the  present 
case  by  the  peculiar  terms  in  which  the  parties  have  chosen  to 
express  their  contract,  whether  the  contract  be  considered  as 
contained  in  the  original  missives  of  sale,  or  as  contained  in  the 
disposition  which  was  executed  and  delivered  by  the  pursuers 
to  the  defender.  The  missives  expressly  say  that  rents  and 
taxes  are  to  be  apportioned  tt)  the  day  of  payment,  without  re- 
gard  to  the  legal  question  of  crops,  while  the  disposition,  with- 
out saying  anything  about  apportionment,  merely  assigns  the 
rents  from  14th  October  1871,  'without  regard  to  the  legal 
question  of  crops.' 

"  A  very  strenuous  argument  was  maintained  before  the  Lord 
Ordinary,  to  the  effect  that  it  was  incompetent  to  look  to  the 
missives  of  sale,  or  to  the  correspondence  between  xhe  agents, 
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to  any  effect  whatever;  but  that  the  question  must  be  con- 
sidered upon  the  terms  of  the  delivered  disposition,  and  on  the 
terms  of  that  deed  alone,  all  prior  missives  being  held  as  can- 
celled and  suyrseded. 

"The  Lorrt  Ordinary  is  not  disposed  to  give  effect  to  this  pica 
in  the  broad  terms  contended  for  by  the  defender.  There  i«  no 
doubt  of  the  general  princi])le  that  when  a  formal  deed,  whether 
of  agreement  or  of  conveyance,  is  adjusted,  executed,  and  de- 
livered, it  supersedes  j)reviou8  missives  or  communings  between 
the  parties,  and  cannot  be  controlled  or  overruled  by  the  terms 
of  previous  missives.  But  this  rule  must  be  taken  in  a  reason- 
able sense,  for  it  often  happens  that  in  the  sale  and  transference 
of  an  estate  questions  relating  to  searches,  encumbrances, 
repairs,  or  even  as  to  completing  titles,  are  left  to  stand  upon 
the  agreement  in  the  missives  even  after  the  formal  disposition 
is  delivered,  and  the  mere  delivery  of  the  disposition  will  not 
in  all  circumstances,  and  per  se^  discharge  the  seller  of  se|)arable 
and  separate  obligations  which  he  had  come  under  in  the  mis- 
sives. 

"  In  the  present  case,  however,  this  question,  which  may 
often  be  one  of  some  nicety,  is  not  very  material ;  for  the  Lord 
Ordinary  has  come  to  think  that  the  apportionment  of  rents, 
which  by  the  preceding  interlocutor  he  has  found  must  be 
made,  is  an  apportionment  which  results  from  the  terms  of  the 
disposition,  as  well  as  from  the  terms  of  the  missives.  At  the 
same  time,  the  Lord  Onlinary  is  contirmeti  in  his  view  by  what 
he  thinks  is  the  fair  reading  and  intention  of  the  missives,  as 
expressing  the  real  meaning  of  the  parties. 

**  Taking  the  terms  of  the  dis])osition,  and  considering  that 
deed,  along  with  the  leases  current  at  its  date,  and  with  the  ex- 
press provision  of  the  Apportionment  Act  of  1870,  the  Lord 
Ordinary  is  of  opinion  that  the  rents  payable  under  the  leases 
at  Martinmas  1871  fall  to  be  apportioned  between  the  pursuers 
and  defender  in  the  proportion  of  152  to  28 — the  152  being  the 
number  of  days  from  Whitsunday  1871  to  14th  Octol)er,  the 
term  of  entry,  and  28  being  the  number  of  days  from  14th  Oc- 
tober to  Martinmas  1871,  when  the  half-year's  rents  were  pay- 
able. He  has  reached  this  conclusion,  although  not  without 
difficulty,  upon  the  following  grounds: — (1.)  The  Apportion- 
ment Act  of  1870  is  expressed  in  the  broadest  and  most  general 
terms.  Section  2  enacts  that  *  from  and  after  the  passing  of 
this  Act  all  rents,  annuities,  dividends,  and  other  period (ical  pay- 
ments in  the  nature  of  income  (whether  reserved  or  made  jwiy- 
able  under  an  instrument  in  writing  or  otherwise),  shall,  like 
interest  on  money  lent,  be  considered  as  accruing  from  day  to 
day,  and  shall  be  apportionable  in  resi>ect  of  time  accordingly.* 

"  There  is  no  limitation  of  the  cases  to  which  this  enactment 
shall  apply.  It  is  not  confined  to  the  determination  of  limited 
interests.  It  is  not  confined  to  questions  of  succession ;  it 
applies  to  every  case  where  the  right  to  a  subject  commences  at 
a  given  date  ;  the  right  to  rents  shall  be  apportioned  to  that  date 
*  in  respect  of  time.*  Hence,  if  a  man  agrees  to  sell  a  house, 
or  farm,  or  fishings,  or  anything  else  as  at  a  given  date,  the 
rents  of  the  subject  are  apportionable  in  time  up  to  that  date, 
just  as  the  interest  of  money  assigned  would  be,  for  this  is  the 
analogy  to  which  the  Statute  itself  reduces  everything.  It 
enacts  that  all  rents,  etc.,  shall,  *  like  interest  on  money  lent,' 
accrue  from  day  to  day.  The  narrative  of  the  Statute  points  to 
the  same  broad  result.  It  narrates  the  mischiefs  and  incon- 
veniences arising  from  rents,  etc.,  not  being  apportionable  at 
common  law.  That  some  of  these  mischiefs  and  inconveniences 
have  been  remedied  by  various  Statutes,  including  that  of  1834, 
and  it  subsumes  the  expediency  of  remedying  *  all  such  miscliiefs 
and  inconveniences.'  This  plainly  extends  to  cases  of  contract 
as  well  as  to  cases  of  succession.  So  universal  is  the  Act,  that 
it  seems  to  have  required  two  special  clauses  to  exempt  from  its 
operation  premiums  on  policies  of  assurance,  and  cases  where 
the  parties  stipulate  that  there  shall  be  no  apportionment. 

*' The  result  seems  to  be  that,  whenever  a  subject  yielding 
rent  is  sold,  the  rent  shall  be  apportioned  to  the  day  of  sale  or 
entry,  without  regard  to  the  nature  of  the  fruits,  or  to  the  special 
enjoyment  for  which  rent  is  i>aid,  and  this  unless  the  contrary 
is  stipulated.  This  may  lead  to  some  anomalies  in  reference  to 
grazing,  shooting,  fishing,  or  mineral  rents,  but  it  is  not  in- 
equitable, and  seems  as  fair  as  a  rule  of  universal  application 
can  be  made  to  be.  Parties  are  always  at  liberty  to  make  any 
special  bargain  they  please  for  themselves. 


"  (2.)  By  the  terms  of  the  disposition  there  is  to  be  '  noregird 
to  the  legal  question  of  crops.'  This  is  really  very  much  wbal 
the  Statute  says.  The  Statute  enacts  that  time  is  to  be  tii« 
measure  of  apportionment :  De  die  in  diem  all  through  vithovt 
regard  to  what  is  the  special  term  or  period  of  productivenen. 
But  the  provision  goes  somewhat  beyond  the  Statute,  for  it 
seems  to  preclude  the  question  for  what  crop  and  year  the  net 
is  payable.  We  must  look  to  the  leases  to  get  the  rent,  but¥« 
are  not  to  have  any  regard  to  the  particular  crop  for  wlich  rent 
is  exigible.  This  seems  to  fix  that  the  time  of  the  tenant's  poi. 
session  is  the  true  and  only  criterion,  for  ax>portioDment  is  to  be 
made  *  m  respect  of  time.* 

"  (3.)  Now,  the  leases  current  at  the  date  of  the  dispootiia 
are  foiir  in  number,  besides  a  missive  under  which  a  small  nuB 
is  held.  All  of  them  bear  that  the  tenant^s  entry  is  to  be 
Whitsunday  1871  in  so  far  as  i-egards  the  houses,  grass,  ud 
pasture,  and  at  the  separation  of  the  crop  of  that  year  as  to  the 
arable  land,  and  the  yearly  rent  is  declared  to  be  payable  in  two 
equal  portions  at  Martinmas  and  Whitsunday,  the  firsif  half- 
yearly  payment  being  at  Martinmas  1871,  and  so  for..h  half- 
yearly.  The  mill  has  a  Whitsunday  entry,  with  rent  payaUe 
at  Martinmas  and  Whitsunday  thereafter.  In  reference  to  tlw 
arable  parts  of  the  estate,  the  old  leases  barl  all  expired  u  at 
Whitsunday  1871,  and  the  new  leases  had  been  granted  nsder 
an  express  reservation  contained  in  the  missive  of  sale. 

"  (4.)  It  aiiiiears  plain  enough  that  if  there  is  to  be  an  ap- 
portionment in  respect  of  time,  apart  from  crops,  it  must  be  the 
current  rents  which  fall  to  be  apportioned — that  is,  the  rente 
becoming  due  under  the  current  leases  granted  in  August  1871 
and  not  the  rents  which  were  paid  and  settled  at  Whitsooday 
1871,  the  negotiations  for  sale  only  commencing  in  June  there- 
after. True  the  outgoing  tenants  may  not  have  fully  reaped 
their  waygoing  crop  at  I4th  October  1871,  though  it  is  more 
than  probable  they  had  done  so  before  that  date.  Bat  at  all 
events  they  had  ceased  to  be  tenants,  and  had  paid  up  that 
rents  at  Whitsunday  1871,  long  before  the  defender  hadeten 
offered  to  purchase  the  estate.  It  would  require  a  very  ititnig 
case  of  express  contract  to  give  the  defender  a  right  to  aoy 
fiart  of  the  rents  payable  at  Whitsunday  1871.  lliere  it  no 
such  contract  here. 

"  (5.)  It  seems  quite  fixed  that  an  agricultural  lease,  with  a 
term  of  entry,  like  those  in  process,  at  Whitsunday  as  toboosea 
and  grass,  and  at  separation  of  crop  as  to  arable  land,  has  reaBy 
a  Whitsunday  entry  and  a  Whitsunday  ish.  It  is  one  lease,  I 
and  not  two,  and  the  term  of  years  runs  in  law  from  Whitnin- 
day.  This  was  expressly  decided  in  the  case  of  Wright  p.  Eari 
of  Hopetoun,  10th  July  1863,  1  Macph.  1074  ;  aflT.  (H.  L.)  27tli 
May  1864,  4  Macquecn,  729  ;  2  Macph.  (H.  L.)  35.  Here, 
in  a  highly  penal  question,  it  was  held  that  a  right  to  reDeml 
was  forfeited,  because  notice  was  not  given  in  due  time  before  tbe 
Whitsunday,  although  it  was  in  plenty  of  time  if  the  separa- 
tion of  crop  was  the  ish. 

"Lastly.  The  Lord  Ordinary  thinks  it  comi>etcnt  and  fair  tolook 
to  the  missives,  and  to  the  letter  which  passed  between  the  seUen 
and  purchaser,  of  even  date  with  the  missives,  23d  June  1871. 
In  that  letter  Mr.  M  'Kie  explains  what  he  means  by  apportion- 
ment in  Mr.  Scott's  offer.  He  says  that  it  would  simplifj 
matters  if  the  purchaser  would  take  the  whole  rents  payable 
at  Martinmas  1871,  and  pay  interest  on  the  price  as  from  Whit- 
sunday 1871,  and  that  this  would  be  much  the  same  in  money. 
This  is  nowhere  repudiated  in  the  correspondence,  and  if  it  ei- 
presses  the  intention  of  parties,  it  would  really  be  condusire : 
for  the  purchaser  has  i)aid  no  interest  on  the  price,  and  be  ii 
now  seeking  the  whole  rents,  which  began  to  run  long  before 
his  purchase.  The  rents  it  seems  are  just  about  equal  to  4  ]<r 
cent,  on  the  price. 

* '  The  Lord  Ordinary  regrets  that  he  must  order  the  case  to  the 
roll  to  fix  the  exact  amount  of  rents  and  taxes.  But  then 
should  be  no  difficulty  in  doing  this,  if  the  i>rinciple  of  the  Lord 
Ordinary's  judgment  is  either  acquiesced  in  or  affirmed.  Tb* 
present  interlocutor  virtually  exhausts  the  questions  at  iasoe: 
and  as  the  pursuers  are  successful,  the  Lord  Ordinaiy  thinb 
them  entitled  to  expenses." 

The  defender  reclaimed. 

Authorities  referred  to  : — Lady  Murray's  Trustees  r.  Jarfisi^ 
31st  May  1865,  ante,  voL  xxxriL,  p.  433;  S|)ecial  Oaie  Lori 


1873. 


THE  SCOTTISH  .JURIST. 


79 


Hemes  (Terregles's  Executor),  7th  Feb.  1873,  ante,  voL  xlr.,  p. 
262 ;  Apportionment  Acts  33  and  34  Vict.,  c.  36,  sect.  2 ; 
and  4  and  5  Will.  iv.  c.  22,  sect.  2 ;  St.  Aiibyn  v.  St.  Aubyn, 
1861,  1  Drewry  and  Smale's  Chan.  Kep.  611. 

At  advising — 

Lord  Cowax. — The  pursuers  of  this  action  are  the  trustees  of 
the  deceased  Thomas  Maxwell,  sometime  of  Auchenfranco,  and 
the  defender  is  proprietor  of  these  lands  under  a  disposition 
thereto  by  the  pursuers  in  his  favour,  the  term  of  entry  thereby 
stipulated  being  14th  October  1871.  The  clause  of  assignation 
of  rents  is  in  these  terms  : — "  We  assign  the  rents  from  the  date 
of  delivery  hereof,  being  the  14th  day  of  October  1871,  and  with- 
out regard  to  the  legal  question  of  crops."  Under  this  dispo- 
sition immediate  possession  was  obtained  by  the  defender,  and 
the  half-year's  rent  payable  by  the  tenants  under  their  leases  at 
Martinmas  1871  was  drawn  by  the  purchaser.  The  claim  in 
tliis  action  is  by  the  sellers  of  the  lands,  who  maintain  that  they 
are  entitled  to  the  proportion  of  that  hidf -year's  rent  effeiring  to 
the  period  between  Whitsunday  and  the  14th  of  October.  This 
claim  is  resisted  by  the  purchaser,  who  maintains  that  he  is  en- 
titled to  retain,  as  belonging-  to  himself,  the  whole  half-year's 
rents  in  question. 

The  dispute  between  the  parties  appears  to  me  to  resolve  en- 
tirely into  the  true  effect  and  meaning  of  the  assignation  to 
rents  in  the  disposition,  upon  the  terms  of  which,  as  the  contract 
of  parties  in  that  respect^  the  determination  of  the  respective 
rights  of  sellers  and  purchaser  in  and  to  this  half-year's  rent  ex- 
clusively depends.  Towards  the  solution  of  this  question,  how- 
ever, it  is  necessary  to  have  in  view  the  terms  of  the  leases  un- 
der which  the  rent  became  due.  From  the  excerpts  in  the  print 
of  documents,  it  appears  that  the  leases  held  by  the  tenants  were 
for  fifteen  years  from  and  after  Whitsunday  1871,  as  regards 
the  houses  and  grass,  and  at  the  separation  of  the  crop  as  to 
the  arable  land, — the  farms  being  admittedly  arable  and  not  pas- 
ture. The  rent  clause,  again,  stipulates  that  the  tenants  shall 
make  payment  of  the  rent  at  two  terms  in  the  year — Martinmas 
and  Whitsimday — beginning  the  first  term's  payment  at  Mar- 
tinmas 1871,  and  the  next  term's  payment  at  Whitsunday  1872. 
The  rents  were  thus  payable  forehand,  being  for  the  first  year's 
crop  to  be  reaped  in  1872.  And,  consistently  with  the 
same  view,  the  rents  paid  to  the  proprietors  at  the  preceding 
Wliitsunday  1871  were  for  the  last  half  of  crop  and  year 
1871.  It  is  necessary  to  have  the  terms  of  the  leases  now  re- 
ferred to  in  view  in  order  that  the  true  effect  and  meaning  of 
the  contract  of  parties  may  be  seen. 

The  date  of  delivery  of  the  disposition  and  payment  of  the 
price  was  fixed  as  at  14th  October  1871,  from  which  date  the 
rents  were  assigned,  subject  to  the  declaration  "  without  re- 
gard to  the  legal  question  of  crops."  What  is  the  sound  con- 
struction of  this  agreement  as  to  the  rents  ?  On  the  one  hand, 
it  is  alleged  that  the  bargain,  having  taken  place  during  the 
currency  of  the  half-year  between  Whitsunday  and  Martinmas 
1871,  and  the  price  being  payable  as  on  14th  October  1871, 
the  half-year's  rents  should  be  apportioned,  so  that  as  much  of  them 
should  appertain  to  the  purchaser  as  corresponded  with  the  period 
from  14th  October  until  Martinmas,  the  sellers  being  entitled 
to  the  remainder  after  deduction  of  that  proportion  of  the  rents. 
On  the  other  hand,  it  is  contended  that,  having  regard  to  the 
stipulations  in  the  leases  of  the  tenants,  and  the  fact  of  the 
rents  being  forehand,  the  purchaser  is  entitled  to  the  whole  half- 
year's  rent  due  at  Martinmas  1871,  and  that  any  apportionment 
that  can  be  held  applicable  to  the  case,  as  between  the  parties, 
can  apply  only  to  the  half-year's  rents  which  were  due  at  Whit- 
sunday 1871,  and  were  drawn  by  the  sellers.  The  present  action 
has  no  relation  to  any  claim  for  apjiortionment  of  this  latter  de- 
scription. It  has  exclusive  reganl  to  the  half-year's  rents  pay- 
able by  the  tenants  at  Martinmas  1871.  There  is  considerable 
difficulty  attending  the  question,  which  of  the  two  constructions 
contended  for  is  the  right  one  ;  but,  although  not  without  dif- 
ficulty, I  have  arrived  at  the  conclusion  that  the  assignation  of 
rents  was  intended  to  carry  to  the  purchaser  the  whole  rent  pay- 
able by  the  tenants  at  Martinmas  1871.  There  is  no  stipulation 
for  apportionment  of  rents.  On  the  contrary,  all  the  rents  fall- 
ing due  under  the  leases  after  the  term  of  entry  are,  by  the  agree- 
ment of  parties,  to  belong  to  the  purchaser. 

To  this  view  it  is  objected  that,  as  the  price  was  paid  on  14th 


October  1871,  and  the  interest  accruing  on  it  fell  to  be  drawn 
by  the  sellers  only  from  that  date,  tbey  should  have  the  propor- 
tion of  the  rents  payable  at  Martinmas  for  that  part  of  the  term 
preceding  14th  October,  up  to  which  date  the  purchaser  drew  the 
interest  on  the  price.  This  argument  appears  to  me  fallacious.  In 
the  first  place,  the  rents  of  these  arable  farms,  being  payable  fore- 
hand, the  Martinmas  rents  became  the  purchaser's,  as  the  true 
possessor  of  the  farms  during  the  year  and  crop  of  whieh  it  was 
the  rent.  And,  in  the  second  place,  having  regard  to  the  cir- 
cumstances in  which  the  parties  were  relatively  placed  at  the 
date  of  the  contract,  it  is  impossible  to  say  that  the  price  of 
£18,750  was  not  stipulated  for  and  fixed  between  them  with  due 
regard  to  the  fact  that  the  purchaser  would,  in  terms  of  the  as- 
signation, have  right  to  the  Martinmas  rents — ^just  as  occurs  in 
the  sale  and  transference  of  bank  stock  or  railway  stock  be- 
tween the  periods  of  the  dividends — the  ])ricc  paid  by  the  pur- 
chaser corresponding  to  the  period  of  the  term  that  has  run  at 
the  date  of  the  purchase,  and  the  seller  thus  getting  in  the  price 
his  dub  share  of  the  dividend  afterwards  paid  to  the  purchaser. 
It  seems  to  me  that,  by  the  terms  of  the  agreement  as  to  rents, 
the  same  principle  may  well  be  held  to  have  been  acted  on. 
But,  whether  this  be  so  or  not, — unless  apportionment  of  this 
term's  rents  can  be  shown  to  have  been  specially  stipulated  for  by 
the  seller,  the  whole  rents  becoming  due  after  the  term  of  entry 
must  be  held  to  pertain  to  the  purchaser  vi  contractus. 

The  missives — exchanged  between  the  defender  personally, 
before  he  was  aware  of  the  terms  of  the  leases  or  had  consulted 
with  his  agent,  and  the  pursuers  and  their  agent, — are  appealed 
to  by  the  latter,  and  have  been  founded  on  to  some  extent  by 
the  Lord  Ordinary,  as  supporting  their  claim.  I  cannot  take 
that  view  of  the  import  of  the  missives  ;  for,  in  the  Jirst  place, 
the  expressions  employed  by  the  defender  are  of  doubtful  ira- 
port  in  themselves ;  for  while  he,  writing  from  Manchester,  says 
that  he  sees  nothing  to  object  to  in  the  proposal  of  the  pursuers, 
he  adds  that  he  will  instruct  his  legal  representative  to  communi- 
cate with  the  agent  of  the  pursuers.  And,  in  the  second  ])lacc, 
throughout  the  correspondence  which  followed,  the  view  ad- 
opted by  the  defender's  agent,  so  far  as  the  Martinmas  rent  was 
concerned,  was  clearly  stated,  and  the  further  claim  for  a])|K>rtion- 
roent  of  the  Whitsunday  rent  advanced.  Further,  a  proposal  to 
refer  the  matter  to  counsel  having  failed, — the  final  agreement  of 
parties  as  to  this  matter  was  embodied  in  the  disposition.  That 
deed  makes  no  reference  to  the  missives,  and  assigns  the  rents 
in  the  terms  which  were  proposed  by  the  defender's  agent  and 
agreed  to  by  the  pursuers.  On  the  sound  construction  of  that 
assignation,  therefore,  the  legal  rights  of  parties  must  be  de- 
cided. 

On  the  grounds  now  stated,  I  think  there  is  no  room  in  this 
case,  so  far  as  the  rents  in  question  are  concerned,  for  considering 
the  effect  of  the  Apportionment  Act ;  and,  as  regards  the  ap- 
plication of  that  Act  as  supporting  the  defender's  right,  put  for- 
ward in  the  correspondence,  to  a  share  of  the  rents  which  were 
drawn  by  the  seller  at  Whitsunday  1871,  no  question  of  that 
kind  arises  for  consideration  under  this  record,  and  to  such  claim, 
when  duly  raised,  the  clause  excluding  the  legal  question  of 
crops  woidd  probsbly  affonl  a  gooil  defence. 

On  the  whole,  it  appears  to  me  that  the  interlocutor  of  the 
Lord  Ordinary  should  be  recalled,  and  the  defender  assoilzied 
from  the  conclusions  of  the  action. 

Lord  Benholme. — I  am  sorry  to  say  that  I  take  a  different 
view  of  the  case,  and  concur  in  every  respect  with  the  inter- 
locutor of  the  Lord  Ordinary  and  with  the  reasons  given  in  the 
distinct  and  satisfactory  note  which  he  has  appended  to  it. 

This  estate  was  purchased  in  the  summer  of  1871,  and,  as 
Lord  Cowan  has  observed,  in  the  missives  of  sale  of  June  1871 
apportionment  of  rents  and  taxes  between  buyer  and  seller  is 
distinctly  ])ro])osed  on  the  one  side  and  assented  to  on  the  other, 
in  respect  that  the  price  was  to  be  paid  and  entry  given  between 
terms.  No  doubt  there  was  a  suggestion  that  apportionment 
might  be  avoided  by  i>ayment  of  the  price  as  at  the  term  jire- 
vious  to  the  entry.  But  that  was  not  the  arrangement  finally 
agreed  to.  That  arrangement  was  cash  down  and  entry  at  14ti^ 
October  1871.  The  fint  question  is,  whether  or  not  it  is  con- 
sistent  with  the  intention  of  the  parties  in  the  agreement  they 
made  that  there  shonld  be  apportionment.  I  admit  that  they 
do  not  seem  to  have  onderstood  one  another  as  to  the  exact 
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term's  rent  which  fell  to  be  apportioned.  The  buyer  says  that 
it  was  the  half-year*s  rent  due  at  the  Whitsunday  and  paid  at 
Lamnns  preceding  the  enti^.  The  seller  insists  that  it  was  the 
half-year's  rent  due  at  the  Martinmas  following,  that  was  to  be 
apportioned.  Now  consider  the  tenor  of  the  leases  of  the  estate  at 
the  time  of  the  sale.  It  is  quite  clear  that  the  entry  to  the  sub- 
sisting Itases  of  the' principal  part  of  the  estate  was  at  Whitsun- 
day 18U»  and  that  the  tirst  half-year's  possession  was  from 
Whitsunday  to  Martinmas  1871,  and  that  the  first  half-year's 
rent  iroder  these  leases  was  due  at  Martinmas  1871.  Now  to 
what  period  of  possession  did  this  half-year's  rent  effeir  ?  Two 
views  may  be  taken.  One  that  the  tenant  who  entered  at 
Whitsunday  had  had  a  half-year's  possession  by  Martinmas,  and 
that  the  rent  then  payable  was  for  that  half-year's  possession. 
But  another  view,  being  that  taken  by  ^ord  Cowan,  is,  that  the 
crops  must  be  looked  at :  That  though  entry  was  given  at  Whit- 
sunday 1871,  the  first  crop  under  the  new  lease  was  that 
of  1872,  and  that  the  half-year's  rent  payable  at  Martinmas 
1871  was  not  for  the  half-year  preceding,  but  for  the  half-year 
yet  to  come.  This  is  the  artificial  system  of  forehand  rent. 
But  the  parties  from  the  very  beginning  repudiated  that  view, 
and  specially  agreed  that  there  should  be  no  consideration  of 
crops,  but  merely  of  the  times  of  possession.  I  cannot  but  think 
that  Lord  Cowan  has  overlooked  this  stipulation.  The  parties 
have  consistently  maintained  that  a  half-year's  rent  was  to  be 
apportioned.  They  differ  indeed  now  as  to  which  half-year's 
rent  it  was  that  was  to  be  apportioned.  But  by  excluding  the 
question  of  crops  they  have  I  think  left  no  doubt  on  this  matter. 

It  is  in  vain,  I  think,  to  argue,  looking  at  the  missives,  that 
they  do  not  say  that  apportionment  of  the  rents  was  to  take 
place.  "  I  offer  to  purchase  the  estate  of  Auchenf ranco  at  the 
price  of  £18,750  cash  down,  and  rents  and  taxes  to  be  apportioned 
to  the  day  of  payment,  and  without  regard  to  the  legal  ques- 
tion of  crops.**  Ultimately  this  was  accepted  df.  piano.  Now 
bow  is  it  possible,  in  settling  this  apportionment,  to  introduce 
the  question  of  crops  on  which  Lord  Cowan's  judgment  is 
founded,  the  consideration  of  which  is  the  very  thing  repudiated  ? 
It  seems  to  me  that  this  consideration  of  crops  which  was  re- 
pudiated is  the  foundation  of  the  only  argument  on  the  other 
side,  and  a  very  artificial  and  unfair  result  would  be  produced 
were  it  sustained.  Consider  what  that  result  would  be.  The 
purchaser  does  not  pay  the  price  until  14th  October,  and  within 
a  month,  viz.,  Martinmas,  he  becomes  entitled  to  half  a  year's 
rent  then  due,  with  interest  from  Martinmas.  Such  an  inequi- 
table result  forms  to  my  mind  a  great  objection  to  Lord  Cowan's 
view. 

I  pass  now  to  the  terms  of  the  disposition  executed  on  14th 
October  1871.  It  is  said  that  the  terms  of  the  assignation  to 
rents  are  ambiguous.  If  so,  I  think  there  is  nothing  irregular, 
nay  I  think  it  is  necessary  that  we  should  refer  to  the  missives 
to  see  what  was  the  agreement  between  the  parties.  Now  the 
missives  undoubtedly  indicate  the  intention  of  the  parties  that 
there  should  be  apportionment,  and  we  may  therefore  interpret 
the  clause  of  assignation  accordingly.  The  terms  of  that  clause 
are,  "And  we,  with  consent  foresaid,  assign  the  rents  from 
the  date  of  delivery  hereof,  without  regard  to  the  legal 
question  of  ci"Oi>s."  I  observe  that  it  says  from  the  date,  not 
after  the  date,  clearly  referring,  I  think,  to  the  apportionment 
previously  arranged.  Looking  to  the  possession  before  the  date 
of  the  disposition,  the  rents  were  to  belong  to  one  party,  and 
looking  to  the  possession  subsequent  to  that  date,  to  the  other. 
This  concurs  with  the  expression  used  in  the  missives,  and  is 
the  true  meaning  of  the  agreement  of  the  parties  and  of  this 
clause  of  assignation. 

The  case  has  been  considered  by  all  of  us  with  great  delibera- 
tion, and  it  seems  to  me  that  the  Lord  Ordinary  has  pronounced 
a  most  fair  and  sound  interlocutor,  and  the  reasoning  embodied 
in  his  note  is  to  my  mind  irresistible. 

Now  I  have  this  further  to  notice,  that  on  the  record  the  idea 
of  apportionment  is  still  adhered  to  on  both  sides.  The  view 
given  effect  to  by  Lord  Cowan's  judgment,  in  which  I  under- 
stand your  Lordships  to  concur,  is  not  brought  out  by  either 
party  on  record,  and  I  think  it  very  strange  that,  when  both 
parties  state  that  there  is  to  be  an  apportionment,  and  give 
their  views  respectively  t>f  the  subject  that  is  to  be  apportioned, 
and  argue  that  the  disposition  recognises  and  refers  to  an  ap- 
nortiooment  to  be  made,  we  should  decide,  contrary  to  their  own 


acknowledgment  of  the  facts  of  the  case,  giving  m 
apportionment  whatever,  the  whole  half-year's  roit 
Martinmas  to  one  of  the  parties,  who  had  just  paid 
month  before,  and  no  part  to  the  other  whose  receipt 
has  been  delayed  for  five  out  of  the  six  months, 
cision  is,  I  think,  contrary  to  the  missives,  contrary 
position — contrary  to  the  admissions  of  the  parties— ^ 
the  admitted  repudiation  of  the  question  of  crops- 
all,  contrary  to  equity  itself.  On  these  grounds  I  cs 
in  the  judgment  to  be  pronounced  by  your  Lordshipi 

Lord  Neaves. — I  concur  with  Lord  Cowan, 
surprised  that  there  should  be  a  difference  of  opi 
parties  have  not  been  happy  in  their  communicationi 
other,  and  the  correspondence  discloses  a  good  de 
backwards  and  forwards,  especially  on  the  pursuer' 
causes  me  no  uneasiness  that  we  are  not  to  adop 
cise  view  contended  for  by  either  party.  It  often  hi 
the  parties  maintain  extreme  views,  and  that  the  Cc 
choose  a  middle  course. 

I  am  of  opinion  that  the  words  "without  reg 
legal  question  of  crops,"  do  not  bear  the  constructioE 
them  by  Lord  Benholme.  I  do  not  understand  that  Lc 
opinion  proceeded  on  the  consideration  of  crops,  but 
the  possession  enjoyed,  joined  with  the  terms  of  th 
ft  a[)pears  from  the  correspondence  that  the  rents 
Whitsunday  but  collected  at  Lammas  were  the  ren 
the  possession  current  between  that  Whitsunday  ai 
lowing  Martinmas,  and  the  pursuers  have  got  the 
them.  The  rents  payable  at  Martinmas  were  for  th 
half-year. 

The  purchaser  did  not  pay  the  price  immediately 
bargain  was  struck,  and  if  there  was  to  be  apportion; 
rents,  he  would  only  be  entitled  to  that  i»art  of 
which  effcired  to  the  period  after  he  had  paid^  but  tli 
result  of  the  bargaining  was  that  14th  October  was  t 
as  the  term  of  his  entry  and  the  date  of  payment  of 
and  that  all  rents  after  that  were  to  go  to  the  purch 
question  of  apportionment  was  superseded,  and  as 
things  the  claim  which  the  purchaser  might  hs 
apportionment  of  the  Whitsunday  renta  was  excliidt 
arrangement.  The  contract  of  the  parties  certainly 
this  construction.  I  think  it  is  the  true  meaning  of  i 
and  not  only  so,  but  that  it  is  the  construction  most 
with  the  equity  of  the  case. 

LoKD  Justice-Clerk. — I  concur  with  the  majoril 
Lordships,  and  while  I  regret  to  differ  from  the  Lord 
and  Lord  Benholme,  I  entertain  a  very  clear  opioi< 
question.  It  is  not  a  question  of  law,  but  of  the  cc 
of  the  clause  of  assignation  of  rents  in  a  disposition — 
clause  quoted  supra).  The  meaning  of  that  is  an  ass 
the  rents  payable  after  the  date  of  the  disposition  wi 
ing  any  question  with  the  seller  as  to  rents  alrea 
That  is  the  only  question  solved  by  this  clause,  and 
spondence  clearly  shows  that  that  is  its  true  meaning. 

It  has  been  too  much  left  out  of  view,  that  the  price 
28th  June  was  plainly  offered  when  the  purchaser  w« 
of  the  state  of  the  rents.  When  he  writes  **  the  n 
apportioned  to  the  day  of  payment  without  regard  to 
questions  of  crops,"  he  means  that  the  rent  |iayal 
half-year  within  which  the  offer  was  made  was  to  be  sp 
but  it  turned  out  that  the  rent  payable  at  the  previ 
Sunday  was  for  the  half-year  ending  at  Martinmas,  and 
parties  had  concluded  their  bargain,  the  seller  had  • 
and  had  it  in  his  pocket.  That  was  the  rent  which  n 
fallen  to  be  apportioned,  because  as  the  seller  got  hi 
i4th  October,  he  was  not  entitled  to  the  whole  rentoi 
year. 

As  soon  as  the  purchaser  ascertained  the  state  of  tl 
took  up  the  position  which  he  consistently  maintsiii* 
on  19th  July  he  sends  the  rSvised  disposition  coat 
very  clause  of  assignation  which  was  ultimately  ad 
on  20th  Jidy  states  it  as  an  open  question  whether  a; 
of  the  rents  uplifted  at  Lammas  was  to  be  payable  to 

The  correspondence  thus  makes  it  plain  that  tke 
who  proposed  the  clause  understood  and  stated  wk 
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